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THE ATTORNEY-GENERAL OF BRITISH COLUMBIA BEGBIE,C.J

V.

THE CORPORATION OF THE CITY OF VICTORIA.

Public School Act (Chap . 104, 1888), sec. 37.-Constitutionality of.

It is constitutional for the Province to enact that a certain proportion of the salaries

of pubic school teachers employed in a Municipality shall be paid by the Municipality .

ACTION by the Province to recover certain moneys from the City
of Victoria, under the provisions of see . 37 of the " Public School Act,
1888," (ep . substituted section 30 of chap . 40, 1891) .

Irving for plaintiff ; Eberts & Taylor for defendants.

Jan. 17th, 1890 . SIR M. B. BEGBIE, C. J . :

This is an action commenced by the Attorney-General, representin g
the Province, against the Corporation of the City of Victoria for th e
recovery of a sum of $5,780 under sec . 37 of chap. 104 (C . A. 1888) :
"One-third of the salaries of the teachers employed in the publi c
schools in the Cities of Victoria, Nanaimo, New Westminster, an d
Vancouver shall be borne and paid by the Municipal Corporation s
of the said cities respectively . "

Jan., 1190.

A .-G. of B .C .
v.

VICTORIA .

Judgment .
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The Corporation having appeared, the plaintiff asked to sign judg-
ment under Order XIV ., but leave was given to the Corporatio n
to defend the action on payment of the amount claimed into Court .
The grounds of defence are very shortly raised by an issue settled by
Mr. Justice Drake . The rights of the parties are to depend solely o n
the answer to one question, viz. : the constitutionality of the sectio n
above set out. If constitutional, judgment is to be signed for the
plaintiff for the agreed amount . If not, then judgment is to be entered
for the defendants. The question of the constitutionality of an Ac t
of the Provincial Legislature is thus brought before me by the pleadings
of the parties, for I think the issue must be treated as a pleading.
The first matter, therefore, for my consideration is whether I have any
jurisdiction to hear and determine this, in view of the Supreme Court
of Canada Act, 1875, ss . 54, 56, as amended in 1876, and as it now
stands, R. S. C., 1886, c. 135, ss. 72, 73. The original s. 56 of 1875
provided that when any Provincial Legislature should pass an Act i n
a certain formula, set out in s . 54, then four topics of jurisdiction were
to be reserved for the sole decision of the Supreme Court of Canad a
or of the Court of Exchequer, as the case might be . In 1876 the
section was partially modified into the form in which it now stands .
The first three topics do not require to be stated . The fourth concerns
"suits, actions, and proceedings in which the parties thereto have b y
their pleadings raised the question of the validity of an Act of th e

Legislature of such Province when, in the opinion of a Judge of th e
Court in which the same are pending, such question is material," and
sec. 73, R . S. C., p. 1776, then enacts that in such fourth event " th e
Judge who has decided that such question is material shall, at the
request of the parties, and ► nay without such request if he shall so
think fit, order the case to be removed to the S. C. C., and it shall be
removed accordingly," thereby abridging, so far as this cause of actio n
is concerned, the jurisdiction of the Court of British Columbia. It is
to be observed that this abridgment is solely the result of the Dominion
legislation, and not at all atected by the Provincial Legislature .
There is no doubt but that the Dominion Legislature can alter, abridge ,
and enlarge the jurisdiction of this Court, as it has done on severa l
occasions. And although the abridgment now under consideration i s
not to come into operation until the Provincial Legislature has
passed such an Act, yet the abridgment is by no means affecte d
by the Provincial Act, but solely by virtue of the Dominion enactment
above set out . It is by no means a delegation of Legislative authority,
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were such possible, but a clear case of conditional legislation within the BEGBIE,C . J
express language of Lord Selborne, in Burah's case, 3 App. Cas . 901 .

	

Jam,., 1890.
I think that the amendment of 1876 clearly shows that in the

A .-G . oa B.C.
absence of a request by the plaintiffs the Dominion Legislature intended

	

v.

to leave a discretion in the Judge, to proceed himself or to remove the VicroxId.

case to Ottawa. In the original statute of 1875 he had no suc h
discretion . Although the same words " and the case shall be remove d
accordingly, " which were in the original Act, are still retained in th e
amending Act, I do not think they any longer mean the same thing .
In the original Act they meant " the case shall be removed in an y
event." In the amending Act they mean " shall be removed if th e
parties both request it, or if the Judge in his discretion think it fit . "
Now, here it is not only that both the parties have not requested me t o
remove the case ; both have requested me not to remove it, and both
have concurred in alleging grounds of economy, expedition, an d
convenience, which I do not feel at liberty to disregard. I conceive,
therefore, that according to the true construction of the Dominion Act
I have jurisdiction to entertain this suit. It is scarcely necessary to
state that the question in issue is in my opinion material. It is the
only question on which the parties are at variance, and it goes to th e
whole cause of action .

Is then this enactment within the powers specially given by the Judgmen t
British North America Act to the Provincial Legislature? It has been
stated, almost as an axiom, by the Privy Council (Bank of Toronto v .
Lambe, 11 App. Cos. 588), and it seems too clear for argument, tha t
" the Federation Act exhausts the whole range of Legislative power ,
and that whatever is not given to the Provincial Legislature rests with
the Parliament, " each Legislature being completely sovereign over th e
matter entrusted to it (Regina v. Hodge) . From this, however, there
would be probably an exception, viz ., the power to legislate so as to
repeal or vary any provision iii the Imperial Act itself. With this
qualification the proposition seems quite undeniable . And Mr. Irving,
for the Crown, attempted to draw from that an argument by askin g
if the defendants contended that this tax would be constitutional i f
imposed by Parliament? To which the answer was, that no suc h
question arose at present, but only whether the actual .provision in s.
37 of the Provincial School Act was authorized by the Federation
Statute .

The prima Jucie case in favour of the Provincial Legislature is strong.
It has by the British North America Act full legislative powers in all
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matters relating to municipal institutions (s. 92, sub.-s 8), to civil rights in
the Province (s . 92, sub .-s. 13), to matters of a merely local nature in th e
Province (s . 92, sub .-s . 16), besides the power of direct tax for raising
revenue for Provincial purposes (s . 92, sub.-s. 2), and the exclusive power
also to make laws in relation to education (s . 93), subject to provisions
which are immaterial here . The impeached provision (in s. 37 of the
School Act) might well be deemed to come within every one of thes e
powers ; it relates to municipal institutions and to civil rights in Britis h
Columbia ; it is merely of a local nature ; it is a direct imposition in
alleviation of certain charges on the Provincial revenue, and so for
Provincial purposes, it is clearly a law in relation to education . And
I apprehend even if it should be held not to come within all th e
powers above enumerated, if there be one or more item of power under
which this provision cannot be classed, still if there be any item unde r
which it can be classed, and must be classed, it is a constitutiona l
provision . And so the plaintiffs contended ; but the defendants
attacked these positions one after another, endeavouring to show that
they did not authorize the tax . First, it was said that laws mad e
under colour of the power to make laws for municipal institution s
must be equal laws, and did not authorize the selection of som e
particular municipalities and weighting them with exceptiona l
taxation in ease of the general revenue. If four municipalities might
be selected, and one-third of the school salaries, the power would
logically extend to charge the whole of the salaries, and to select one
municipality to bear the whole brunt. That the whole revenue of th e
Province was applicable for the benefit of the whole ; and if any relief
of the charges on the whole revenue were to be drawn from a singl e
municipality, that would in effect be taxing such municipality for the
benefit of the rest of the Province, since this relief would either enabl e
so much more money to be expended elsewhere, or else so much les s
money to be levied elsewhere. That such exceptional taxation could
not be, but by consent of the taxee ; and that the Corporation was no t
represented in the Legislature as such : the representative body for
the House of Assembly including all residents in Victoria, wherea s
the Corporation itself represents the taxpayers only. But it mus t
occur to everybody that this is not the only case of taxation bein g
imposed on Corporations without any assent by them or representatio n
in the House ; banks and insurance societies, and also other corporations ,

are not, as such, directly represented ; and yet they are not only taxed ,
but discriminating taxes are imposed on them by the authority of the
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Provincial Legislature ; they are even by that authority handed over BEGBIE,G . J

to the municipality to be taxed ; and no municipality has ever, so far Jan ., 1890.
as it appears, hesitated to 'e' ereise the powers so given, nor have the
corporate bodies themselves ever disputed the legality of the tax . All A

' 'G.vas.C.

this appears (among other points decided) in Lambe's case, 12 App. vicroRxA.

Cas. 575, where none of the able counsel for the banks or th e
insurance companies ventured to put forward the argument now relie d
upon by Mr. Taylor . And as to this special impost being in relief of

the general taxation, the answer is that that is not so ; but the money

is to be expended within the Municipality itself in part payment o f

the extraordinary educational advantages which have been provided

for the children of the inhabitants of the four municipalities named in
sec. 37 of the School Act, beyond the advantages which are provided
for children elsewhere . It is admitted that the additional advantage s
are provided ; why should the revenue from Kamloops or Barkervill e
be charged with the additional cost and the higher education which is
provided for the school children in Victoria ? The natural injustice o f
a discriminating tax was insisted on, and that all taxation must b e
equal to be equitable, and equality is the highest equity . That is an
old saying, but it does not seem very accurate. It would have been
more reasonable to say : Proportion is the highest equity. All persons Judgment .

(and corporations) equally should be taxed ; though even that, perhaps,
admits of exceptions ; but certainly all persons should not be taxe d
equally, but proportionally, as well as the Legislature can provide ;
proportionally not only to the taxee 's power to pay, but also propor-
tionally to the benefit which the taxee is to receive . And that is really
the discrimination which is complained of by the defendants . These
considerations are not within the record submitted for my opinion . I
have not to consider objections to the righteousness, but only to th e
constitutionality, of the tax .

It was argued by the defendants that this impost must be either
indirect or direct. If it were intended that the Corporation should
recoup themselves by taxation of the ratepayers, that was indirec t
taxation, and therefore illegal . To this it seems sufficient to observe
that the ratepayers are the Corporation : which is merely a compend-
ious name designating the whole body of ratepayers . There is no
question here of recouping. But the defendants then said that if th e
tax be a direct tax, the Corporation have not the power to levy th e
amount, being for Provincial purposes . I have already pointed out
that though, in the first instance, payable to the Provincial Treasury,
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BEGBIE,C.J it is to be by them applied for part payment of educational purpose s
Jan., 1890. within the municipality ; and these are expressly enumerated (sec . 96 ,

A. •G . of B.C .
sub-sec . 7 of 1889) as being purposes for which the Corporation ar e

v .

	

empowered to raise money. Then the defendants' counsel contended
vtcTOxie

. that this imposition was not a tax at all, but merely a metho d
employed by which the Legislature sought to relieve themselves, i n
part, from an indebtedness which they had incurred to certain teachers .
But this seems an entire misapprehension . The Legislature has
incurred no debt. The Government has been directed by the Legis-
lature to involve the Crown in certain liabilities by engagements wit h
teachers, and has provided this (among other) ways and means o f
enabling the Crown to satisfy those liabilities . It has imposed a duty
on the Corporation to pay this amount to the Treasury. That is, the
Legislature has imposed a tax .

I shall not attempt to define direct and indirect taxation. Scientifi c
economists do not appear to have been very successful in suc h
attempts. For instance, Mill is cited in 12 App. Cas. p . 582, as stating :
" A direct tax is one which is demanded from the very person who i t
is intended or desired should pay it . Indirect taxes are such as are
demanded from one person in the expectation and intention that h e

Judgment, shall indemnify himself at the expense of another. " If by " pay " b e
here meant " hand the money to the collector, " evidently every tax ,
according to this definition, is and must be direct ; since it surely never
could be intended to demand a tax from a man who it was not
intended should hand over the amount. If the word " pay " means
" ultimately bear and suffer the incidence of the tax, " then probabl y
every tax, according to this definition, is indirect. For suppose a
landed proprietor, keeping half a dozen carriages and a score of
hunters ; a property or income tax is imposed ; he immediately recoup s
himself by putting down two or three horses and carriages ; and the
persons who feel the tax are the carriage maker, horse breeder, coach-
man and horse provender merchant, out of their profits . But without
giving any definition of direct taxation, I consider this to be a direc t
tax for Provincial purposes, authorized by several sub-sections in sec.
92 of the British North America Act, and especially by sec . 93 ; and
so, legal .

But it was said, nemo tenetur ad impossibile, the Corporation is
not by the School Act furnished as it ought to be with arms to procure
this money, and the provision, even if constitutional, cannot be carried
into effect. There is no certainty, it was urged, either as to the amount
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or the persons chargeable . What power has the Corporation to collect BEGBIE, C . J

a Provincial tax ? Even if it had power, the Act itself should appor- Jan., 1890.
tion the tax upon the citizens, and should state whether it is to be

A.-G . of B.C.
raised as a capitation tax or as an ad v dorm tax upon property ; and

	

v,

it was contended that the School Act must be amended before it can VlcroR.IA.

be carried into effect. And the Bristol Railway Case, 3 Q . B . D. 10,
was cited to show that when money cannot be raised the obligation to

pay it will not be enforced .
But that case has really no application here . It was an application

for a mandamus ordering the company to pay a sum which the y
admitted they owed ; but they had exhausted their capital and borrow-
ing powers, and had no means of raising more money. The remedy
by judgment and execution had been tried and was fruitless, and

therefore the creditors applied for a mandamus. But as it appeared

to the Court that the mandamus would necessarily remain as ineffica-

cious as the writ of i. fa., they declined to grant it. Here the diffi-
culties of raising the money appear to be quite shadowy. In fact, the
money has been raised and paid into Court . But if not, all the
defendants would have to do apparently, if they desired to comply
with the School Act, and cannot give a cheque, is to pass a by-la w
under sec . 96, sub-sec . (7). Or if they desire to present a passive atti- Judgment.
tude of non-compliance, let them do nothing, and the Sheriff will lev y
the amount under the machinery provided by sub-sec . (187), et .Req ., o f

the Municipal Act (c . 88, C. A. 1888) . It has not been alleged tha t
when the Municipality tax a bank or other corporation, they are at al l
careful to give any of the directions which they now insist upon as

absolutely necessary in their own case. But the Corporation is no t
required to levy the tax, but to pay it . No Act that I ever heard o f

proceeds to explain to the taxee how he is to find the money, or has

ever been impeached for want of such instructions . And, besides, thi s

part of the argument, like the last, is not addressed to the only issue I

am asked to decide, viz ., the constitutionality of sec . 37 of the Schoo l

Act. But as the difficulty and unreasonableness of the tax were muc h
referred to in the argument, I have noticed these points, though no t

properly before me. I think that there is here a duty legally, i. e . ,

constitutionally, imposed upon the Corporation . I therefore direct
judgment to be entered in favour of the plaintiff, and, unless the Crown
choose to waive costs, the costs of the action up to the present tim e

will follow the event .
Judgment for plaint? t, .
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BEGBIE, C.J Ex parte NEW VANCOUVER COAL MINING LAND CO .

Feb., 1890.

Ex parte

	

Right of non-registered foreign company to be registered as the owner of lands .

NEW VAN-
COUVER COAL The Registrar is justified in refusing to register a non-registered foreign company as

COMPANY.
the owner of land .

APPLICATION for an order directing the Registrar to register th e
applicants, a non-registered foreign company, as the owner of certai n
lands. The company is alleged to be duly formed in England unde r
the English Acts. On applying to the Registrar, he declined to registe r
the purchase, claiming that the company, not being registered in Britis h
Columbia, had no prima facie right to hold lands at all .

Helmcken for the applicants ; the Registrar-General contra.

February 3rd, 1890. SIR M. B . BEGBIE, C . J .:

This appears to be a foreign company in the sense in which a
judgment in the Court of Queen 's Bench in England or Ontario would
be called a "foreign " judgment here ; or a judgment of the County
Court of Oxfordshire would be called a " foreign " judgment in Bo w
and Stratford . I think the company ought to comply with th e
Provincial enactments relating to foreign companies .

Application dismissed .

JONES et at
V .

BEGBIE,C.J

	

THE CORPORATION OF THE CITY OF VICTORIA .
May, 1890.
	 Injury arising from exercise of statutory duty or power—Interlocutory injunction, whe n

JONES

	

granted .
v .

VICTORIA.

		

There is no remedy for damage caused by the exercise of a statutory duty or power ,
unless it is given by Statute, or unless the duty or power has been negligently exercised ,

Statement .

Judgment.

The Court generally requires three things to be shewn before granting an interlo -
Cat`0.4-

,
y (C;utory injunction :—(l) There must he a strong primafacie case that the Plaintiff wil l

SZale* 6 succeed at the hearing ; (2) There must be some wrong suffered or threatened no t
CA-ti-ee sc.

sufficiently or appropriately to be covered by a money payment ; (3) The preponderanc e
of convenience must be in favour of the injunction .
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MOTION to dissolve an interim injunction .
BEGBIE, C. J

May, 1890.

May 21st, 1890. SIR M . B . BEGBIE, C. J . :—

	

Joxas
v .

In the present case the plaintiffs have obtained, ex parte, an interim VleroRre .

order restraining the Corporation from allowing the sidewalk to eon- Judgment .

tinue in its present condition or so as to he a nuisance to the plaintiffs .
This order was on Friday, the 18th instant, extended until the hearin g
or further order, the defendants having allowed three days to elapse
without any instructions to oppose . They come now, however, t o
move that the injunction that was obtained ex parte, though on notice ,

be dissolved. The first objection taken by plaintiffs was that the

defendants are in contempt and can take no steps except to purg e

their contempt . I rather think, however, that this application is i n

the nature of a defence, and besides, if they are to purge their con -

tempt before they can be heard on this application, they can only d o
this effectually by knocking the sidewalk away, which is the very
thing they now tell me they can show me that they are not bound t o

do. It would be Border law—hanging first and trying afterwards—t o
force them to knock it down as a preliminary to enquiring whethe r
they are entitled to place and keep it there. And finally the plaintiffs
do not insist on this right to notice the contempt, so that I have hear d

the arguments and the cases cited on either side, the latest decided

(though I have not seen the judgment) being that of my brother DRAK E

in the water case, Rowland v. Corporation of Victoria . And on the

general question of law I am disposed to agree with him, that it is con-
cluded by authority . Where any power or duty is created by Act of

Parliament, a person aggrieved or suffering loss from the exercise o f

the duty or power has no remedy, unless it is given by Statute o r

unless the duty or power has been negligently exercised .

An action always requires evidence of two things—a wrong-doin g

and a loss . But if the Legislature has sanctioned the Act it is not

wrong-doing, and a loss thereby occasioned to a third party is (lamnum a
absque injaria ; he is damaged, but nobody has done wrong, or other-
wise than the law permits. If, as sometimes happens, the Legislature

which sanctions the Acts directs any methods to compensate person s

aggrieved thereby, they may of course pursue that remedy, but the y

have no other resource—Couch v. Steel, 3 E. B., 402 . This is where
the act is authorized by Statute. If it be not authorized there is
nothing to prevent the aggrieved party from bringing his action . The
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BEGBIE,C.J damnuvn is no longer absque injuria. Or if the loss be occasioned b y

May, 1890 . the negligent way in which the defendent has exercised his lawfu l
powers, then again an action will lie, the damnum is not without in-

JONE S
v.

	

juria—,l/cGarvey v . Strathroy, 10 Ont. A. R., 631 .
VICTORIA . This Statutory compensation where given at all is only intended t o

cover a loss "necessarily " flowing from the proper execution of th e
authorized work . If under the show of carrying out the Act of Parlia-
ment the defendant steps outside the Act, and so inflicts loss, that i s
not the subject of the compensation intended by the Statute, and th e
remedy is by action.

This is the principle which governs every case cited both for th e
plaintiffs and the defendents . In Jones v. Sleuford, 4 L. R. App. Cas . ,
410, Couch v . Steel is cited and followed. In The City of Montreal v.
Drummond, 1 App . Cas., 384, the same point is taken . In Nickle v .
Walkerton, 11 0. R., 433, it was held that the works could "and
should " have been done so as to cause no loss to the plaintiff, and that ,
therefore, the remedy was by action ; the loss not being the "necessary "
result of the work authorized by Statute . In Adams v. City of

Judgment . Toronto, 12 O. R., 243 (which in other respects nearly resembles th e
present), the plaintiff had adopted the new sidewalk, and raised hi s
buildings to meet it, he could not, therefore, be heard to say that th e
Corporation had done the work improperly, and so his remedy was no t
by action. In Van Eynmund v. Seaforth, 6 O. R., 599, the Corporation
having passed and followed a by-law, the remedy by action was re -
fused, the Court remarking that if the Corporation had not passed th e
by-law, or had not followed it, the remedy would have been by action .

I think at this stage of the action, and as at present advised, tha t
this sidewalk in its present condition is authorized by the by-law, and

that the by-law is authorized by Statute . The plaintiffs alleged that

another part of the sidewalk on the same block was not in accordanc e

with the by-law. I do not see what that has to do with the plaintiffs '
case . If that be so, and if anybody be damaged thereby, the remed y
of the party aggrieved will be by action and not by compensation ; but
that cannot affect the plaintiffs ' rights or wrongs. And non constat,
that the residue of the sidewalk will not be in good time constructe d
according to the by-law, even if it be now otherwise . It is impossibl e
that all the sidewalks should be made at once in their ultimate form ;
they must be constructed by degrees, and in parts . At any rate the
plaintiffs do not show that they are hurt by that other part, even if i t

be illegal .
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The granting of an interlocutory injunction is always a matter of BEGBIE,C . J

discretion . Three things the Court generally requires to be proved :
May, 1890.

(1) There must be a strong prima facie case that the plaintiff will
JONES

succeed at the hearing ; (2) There must be some wrong suffered or

	

v,

threatened not sufficiently or appropriately to be covered by a money VICTORIA .

payment ; (3) The Court will weigh the balance of convenience or in -
convenience ; the inconvenience to the plaintiff's of having this hig h
sidewalk in front of his buildings and the alternative inconvenience o f
pulling it down. And to sustain this application the preponderance o f
convenience must be in favour of the injunction . But the first thing
to consider is the probability of the plaintiffs' final success . Now at
present I think, as I have said, they will ultimately fail . I think, there-
fore, this is not a case in which this injunction should have bee n
ordered, or should now be allowed to continue .

If, however, the action be ultimately dismissed at the hearing, the
plaintiffs will be remitted to their remedy of compensation at the hand s
of the arbitrators ; and the amount will depend upon the amount o f
inconvenience, loss of space, loss of custom, &c ., which this sidewalk a t
its present level occasions to them in their business. It will be com-
pensation once for all .

Now, although everybody, I suppose, will agree that the rule adopted Judgment.
by the Corporation for constructing these sidewalks, viz ., so as to have
a uniform grade from corner to corner of the block is, as a general rule,
not unreasonable (By-Law No. 1 :31, rule 5), yet everybody, I equally
suppose, will admit that occasional departures from this rule are als o
very reasonable : and the Corporation does occasionally depart from

this rule by constructing the sidewalks with suitable depressions ,
having often regard to the level of the ground floors of existing build-
ings, notoriously (not to mention many other instances) in two of the
greatest thoroughfares in the city, in Government street, just south o f
the Bank of British Columbia, and in Douglas street, a little more tha n
a hundred yards from the plaintiffs' premises . Such variations in the
level have been recently constructed (within the last six months), an d
I would suggest that a depression equal to either of these, and eve n
less than either, if permitted, before the plaintiff's' premises, woul d
greatly diminish the inconvenience and, therefore, the amount o f

compensation.
Any such indulgence need not be more than temporary . At present

this part of Johnson street is not an important thoroughfare ; when it
should become such, and the present buildings are to be replaced with
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BEGBIE,C.J brick, the Corporation may by proper by-laws re-alter the level, shoul d
May, 1890 . it deem expedient.

All these latter observations I am aware, and need not say, areJoxas
v,

		

wholly extra judicial. At present all I order is that the injunction be
vtCTORIA, dissolved, and that all costs hereto incurred be reserved until the

action conies to be finally disposed of .
Injunction dissolved.

" Mineral Act, 1SSS," Sec . 11—Constitutionality of.

It is competent to the Province to create Mining Courts, and to fix their jurisdiction ,
but not to appoint any officers thereof with other than ministerial powers .

This was an application for a writ of prohibition against George
Tunstall to restrain him, as Gold Commissioner for West Kootenay ,
from further proceeding in an action brought in his Court by Rober t
Burk to recover $70 for labour performed in the Cariboo minin g
claim in Illecillewaet, in the District of West Kootenay .

The grounds taken by Mr. Wilson in applying for rule nisi were
that Mr. Tunstall is a Gold Commissioner appointed by the Provincia l
Government, and that the powers given to a Gold Commissioner sittin g
as a Judge in a Mining Court under section 11 of the Mineral Act ar e
ultra tires of the Provincial Legislature, the power of appointing
Judges being solely vested in the Governor-General .

It is to be regretted that no argument was addressed to me in sup -
port of the powers claimed by the Gold Commissioner under the Act,
as no one appeared in opposition to the rule.

The sections of the Mineral Act, so far as they are of importanc e
with reference to this application, are as follows :

Section 4 authorizes the Lieutenant-Governor in Council to appoin t
Gold Commissioners either for the whole Province or for a particula r

DRAKE, J.

	

BURK v. TUNSTALL.
June, 1890.

BURK
V.

TUNSTALL.

I q"`e~"'Ce1-ULE absolute to prohibit defendant ,
R+- 0 ' q2) sitting as a Judge in a Mining Court .

cam-
arid, + co.,.

ml$

	

-'- June 24th, 1890 .,a
Judgment.

Wilson for the rule .

DRAKE, J . :

a Gold Commissioner, from
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district . Section 5 establishes in every district a Court called the DRAKE, J.
Mining Court, over which the Gold Commissioners shall preside.

	

June, 1890.
Such Mining Court, by section 6, is to have original jurisdiction a s

a Court of Law and Equity to hear and determine all mining disputes,

	

BvR x

and is to be a Court of Record, and the Gold Commissioner is to have TUNSTALL.

the same powers for enforcing the judgments or orders of his Court
as are exercised by the Supreme Court or a Judge thereof.

Section 10 gives jurisdiction as to disputes relating to real estat e
held under the Act. Section 11 gives jurisdiction as to personal
claims arising between persons engaged in mining, and in respect to
supplies furnished to persons engaged in mining ; and section 1 2
authorizes the Gold Commissioner to issue writs of ca . re ., ne exeat,

and ca. At. in all eases in which by law he has jurisdiction, whic h
apparently means in all cases in which the Act clothes him with
jurisdiction .

We here find a very large and extended jurisdiction vested in the
Gold Commissioner, unlimited as to amount, and limited only by th e
fact that the questions to be decided by him must be between person s
engaged in mining, or in respect of supplies furnished to persons Judgment.
engaged in mining. This jurisdiction is, in reality, in excess of th e
powers vested in the County Courts, uncontrolled by any rules an d
unfettered by any restrictions. The issues that can be raised under
these sections may involve property of a very great magnitude, and
questions of the greatest importance . In addition to these judicia l
powers, the Gold Commissioner is vested with certain functions
respecting the recording of claims, defining of boundaries of claims ,
laying over claims, and other matters of considerable importance to a
mining community, but which are not involved in the question now
before inc .

Prior to Confederation, the Provincial Government had all the neces-
sary authority for establishing Courts of this character, and of appoint-
ing the presiding officers, and sections 4, 5, and 6 were enacted prio r
to Confederation .

Since Confederation, the Provincial Legislature has power to con-
stitute, maintain, and organize Provincial Courts, including procedure
in civil matters, under section 92, sub-section 14, of the " Britis h
North America Act. " So far then as that Act establishes a Mining
Court and creates its jurisdiction, it was within the powers of th e
Colonial Legislature, but when the Provincial Legislature attempts to
appoint officers of the Courts thus constituted with other than



14

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

DRAKE, J . ministerial powers, it trenches on the powers expressly given to th e

June, 1 °90. Governor-General by section 96 of the " British North America Act . "

BURK

	

It is true that the language used in that section is limited to the Judge s
v.

	

of the Superior, District, and County Courts in each Province, and i t
TUNSTALL.

might be contended that these Courts having been expressly named ,
all other Courts are excluded. If this were so, the Provincial Legis-
lature would only have to constitute a Court by a special name to
enable them to avoid this clause, but in the section itself, after th e
special Courts thus named, the Courts of Probate in Nova Scotia an d
New Brunswick are excepted from the operation of the clause, thu s
showing that section 96 was intended to be general in its operation.

But there is a further view which I think is conclusive on this
point . It is a prerogative of the Crown to appoint all Judges, and
such prerogative cannot be taken away except by express words .
This prerogative has been delegated to the Governor-General, an d
there is nothing in the Act taking this right away and vesting it i n
the Lieutenant-Governor. In the Magdalene College case, 11 Rep.

Judgment. 716, it was held that when the king had any prerogative, estate, or
interest, he shall not be barred of them by the general words of an
Act of Parliament, and Lord Cairns, in Theberge v. Laudry, 2 App.
Cas , 102, says their Lordships wish to state distinctly that they d o
not desire to imply any doubt whatever as to the general principl e
that the prerogative of the Crown could be taken away except b y
express word .

I therefore hold that the power of appointing Judges of the Minin g
Courts is vested in the Governor-General, and that although the
appointment of a Gold Commissioner for certain purposes of a minis-
terial nature, which are defined in the Mineral Act, is entirely withi n
the powers of the Provincial Legislature, yet to clothe that office r
with the important and extensive judicial jurisdiction which section
11 of this Act purports to do, is entirely beyond the power of th e
Provincial Legislature .

I may point out that, under the 7th section of the Mineral Act, th e
County Court, if there is one whose jurisdiction extends over th e
district for which a Gold Commissioner is appointed, has exclusiv e
jurisdiction in all mining questions under the Act, and it will be for
the Government to make provision to meet the difficulty that has no w
arisen .

I therefore direct that the rule for a prohibition be made absolute .
Rule absolute .
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EZEKIEL HARPER
v.

THADDEUS HARPER, THOMAS DIXON GALPIN, HENRY
SLYE MASON, THE CANADIAN PACIFIC LAND AND
MORTGAGE COMPANY, LIMITED, THE BRITISH COL-
UMBIA LAND AND INVESTMENT AGENCY, LIMITED ,
JOHN CAMERON, AND HENRY SLYE MASON, AND
JAMES CHARLES PREVOST, as Receivers of the Estate o f
the said Thaddeus Harper .

General Legatee—Executor dealing with T 'estator's Assets as his own—Following such into
a mixed Fund—Secured and simple contract Creditors—Laud Registry Act—Relief
grantable to Legatee—Practice.

In 1874, one E . H . became entitled to a general legacy of $10,000, bequeathed to him

by his brother J ., who appointed as his executor another brother, T., with whom he wa s

in partnership .

On J . 's death, T. entered into possession of the whole partnership property, and pai d

half the legacy to E . in 1875. E. sued T . and recovered judgment by default for the

balance, on January 24th, 1889, which judgment was registered February 28th, 1889 .
In the meantime, T . had charged the whole property for large sums to various creditors ,

who obtained and registered judgments before .January 24th, 1889, before which date

also judgment was obtained against T., and registered by a simple contract creditor, C .

Receivers having been put in possession of T .'s estate, sold the same under Order of

Court, and after certain mortgage debts and expenses were paid off, with the sanctio n

of the Court, the balance left was insufficient to pay off the charges registered before

E .'s judgment .

In an action by E . for an inquiry as to what assets of J. came into the hands of T . o r

the Receivers, to have his judgment declared entitled to priority over the other regis-

tered charges, and to restrain the Receivers ,

Held, per Begbie, C . J ., that the action must fail as against all the defendants, for E .

was now a mere judgment creditor of T ., and no longer a legatee, and he had not shew n

that any moneys in the Receivers' hands were impressed with a trust in his favour.

But, held, on appeal, per McCreight and Walkem, JJ ., that the action lay as agains t

the simple contract creditor C., but not, Nimble, as against the secured creditors, by
reason of sections 32-36 of the Land Registry Act .

Per Drake, J ., dissenting, the action was misconceived, and should have been launched

as an administration action .

ACTION as against the defendants Thaddeus Harper, Galpin ,
Mason, the C. P. Land and Mortgage Company, Limited, the B. C.
Land and Investment Agency, Limited, and Cameron, to have a
certain judgment obtained by the plaintiff in the Supreme Court

BEGBIE, C. J

FULL COORT.

Aug. 1890 .

HARPE R
V .

HARPER ,
et at .

Statement .
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BEGBIE,C.J against the defendant Thaddeus Harper, on the 24th day of January ,

FULL COURT .
A . D. 1889, for the sum of $6,865 .00, declared a charge upon all th e
real and personal estate of the said defendant Thaddeus Harper, prio rAug., 1890 .
to any and all charges, liens or incumbrances of the defendants Galpin ,

HARPER Mason, the C . P. Land and Mortgage Company, Limited, the B. C .
HARPER, Land and Investment Agency, Limited, and Cameron, or any of them ,

et at.
upon the said estate of the defendant Thaddeus Harper, and as against
the defendants Mason and Prevost, as receivers of the estate of the
defendant Thaddeus Harper, for an order directing them to pay the
amount of the plaintiff's judgment out of any moneys in their hand s
as Receivers of the estate of the defendant Thaddeus Harper, an d
restraining them from paying to other creditors or in any way partin g

with the said estate or proceeds thereof until the claim of the plaintiff
be satisfied and discharged .

The facts appear in the judgment of BEGBIE, C . J .

Bodwell for plaintiff. Wilson for all the defendants other than
Thaddeus Harper . Ilcln a:ken for the defendant Thaddeus Harper.

The action came on for trial before BEGBIE, C . J., on April 15th ,

1890, who, after taking time to consider, delivered the followin g

judgment :

Judgment of In 1871, and for many years previously, Jerome and Thaddeu s
Begk ie, C . J . Harper, two brothers, had carried on in British Columbia, and also i n

the neighbouring States and Territories, the business of stock-raising ,
and had accumulated much land, cattle and horses, and some plan t

and machinery . The land in British Columbia (and it is not necessary

to consider any property out of British Columbia) was all registere d

in the sole name of Jerome ; but the whole property, land and stock,

live and dead, was owned in equal shares by the two brothers in part-
nership ; and they were reputed to be wealthy, worth S300,000 i n
British Columbia.

In November, 1874, Jerome died . By his will he appointed the

defendant, Thaddeus, sole executor, and after bequeathing severa l
legacies, and among them x10,000 to the plaintiff, Ezekiel, anothe r

brother, he gave the residue of all his estate, real and personal, to the
defendant, Thaddeus, for his own benefit . Thaddeus entered int o
possession of the whole property, and has ever since dealt with it a s
being entirely his own . In or about the year 1875 he paid the plaintiff '

65,000 on account of his legacy of 610,000, and has paid, or promise d

to pay, interest on the balance, ever since . Ezekiel, the plaintiff, was
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not only a legatee under Jerome's will, but also, according to the BEGBIE,C. J

present statement of Thaddeus, a creditor to some extent, having Furl. Couar.
advanced to Jerome sums in his lifetime which have never been pai d
off But no notice was taken of this, either in the statement of claim 	

Aug., 1890 .

or the argument. Ezekiel frequently asked Thaddeus for payment of HARPER
v.

the balance of the legacy, but never took any steps to enforce payment HARPER

until December, 1888, when he commenced an action in which, Thad-

	

et al .

deus admitting the amount, he obtained a judgment on the 24th of
January, 1889, for $6,865, legacy, interest and costs . The writ of
summons was, by amendment endorsed, not only claiming the legacy
and interest, but also for the administration of the will and an account o f
all property of Jerome come, or which should have come, to the hands o f
Thaddeus . But Ezekiel sued, not on behalf of all creditors or legatees ,
but for himself alone . The judgment was in the usual form of a
judgment against an executor, admitting assets de bonis testatoris et ,
si non, de bonis propriis. And on the 12th February, 1889, an order
was made referring it to the Registrar to take all the accounts of th e
estate of the testator, unless in the meantime Thaddeus should produce
such accounts ; for which purpose the order was not to take effect for
six weeks, i. e., until the 26th March. Thaddeus did not produce the Judgment of
accounts . No steps, however, have been taken under that order, but Begbie, C.J.

on the 26th of August last the plaintiff commenced the present action .
It was probably seen that in any contest for priority the account s
would have to be taken in the presence not only of Ezekiel and Thad-
deus, but also of a great many other mortgagees and chargees . For

during the fourteen or fifteen years since the testator 's death, during
which Thaddeus had, as has been said, dealt with the whole partner -
ship property, his own original share as well as that which he derive d
from Jerome 's will, he had very heavily encumbered the whole . He
had, between March, 1885, and March, 1888, created five mortgages,
aggregating $141,750 of principal moneys, on which there was a large
arrear of interest, and was indebted to other creditors as well. So
that before the date of Ezekiel's judgment there were not only thes e
five mortgages (also secured by prior judgments), but there were regis-
tered six other creditors for about 861,000, and two of these judgment
creditors, Mr. Cameron and Mr. McCulley, finding that there was
nothing for the Sheriff to seize (all the other property in B. C . being
in mortgage), had obtained an order for Messrs. Mason and Prevost to
be appointed joint receivers, and these gentlemen had accordingl y
already entered into possession more than a month before the date of
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BEGBIE,C.J the plaintiff's judgment, their appointment and possession being in th e

Fora. COURT. nature of an equitable execution executed. In the course of the next
six months, the receivers, by the direction of the Court, sold all the

Aug. I890.
property for the sum of $225,000. After payment of the mortgag e

HARPER debts and some other debts and expenses, there remains in the hand s
EIARPER of the receivers a sum of upwards of $30,000, the whole of which is

et al
insufficient to satisfy the charges registered previously to the plaintiff ' s
judgment, but upon which he claims a priority of right for his own

judgment, though posterior in time and in registration . And it is to
establish this priority that the present action is brought ; alleging that
all the other claimants are creditors of Thaddeus alone, but that he has
not only a claim upon his judgment against Thaddeus, but also against
Jerome's estate, upon which his legacy was charged, which has neve r
been fully administered, and which Thaddeus cannot be heard to sa y
is exhausted ; and that Thaddeus' own creditors cannot stand highe r
than Thaddeus himself. It is not exhausted, the plaintiff alleges, if
Thaddeus has been strictly honest and had intended to pay his ow n
sole creditors out of his own sole money . The $30,000 is part of a
much larger sum raised by the sale of Jerome's share as well as Thad-

Judgment of dens' own moiety, and by the present action the plaintiff claims a righ t
Begbie, C.J . to follow Jerome 's share and charge the proceeds . It is true, the two

shares have become mixed ; but so far as regards land, there is n o

difficulty, for the land included in the $225,000 sale was the identica l

land, neither more nor less, which was owned by the two prior to

Jerome 's death. And, in fact, at the time of the sale it stood i n
Jerome's sole name, the registration never having been altered int o
Thaddeus' name . There is no question, therefore, of difficulty, th e
plaintiff argues, as to the land ; and as to the live stock, it is all eithe r
the natural increase of the stock which originally belonged to Jerom e
and Thaddeus jointly, or has been commercially substituted for it, and

Jerome's share in the estate is thus capable of being followed as to th e
stock as well as the land . And Knatclhbull v . Hallett, 13 Ch. D. 696 ,
was strongly relied upon and alleged to be in point to support the
plaintiff 's claim, and to overrule Pennell v . Defell, 4 DeG. M. & G . ,
372 . But the only point in which the later case overruled the earlie r
one, a serious point, but not very important to be considered here, was
that the rule in Clayton ' s case, 1 Mer., 572, did not apply where one
set of claimants were merely creditors, and the other set were cesOti s
que trustent of the insolvent. The main doctrine that a Court o f
Equity will, if it can, follow up a trust estate, where it has been mis-
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applied by a trustee into all the forms of investment which it may BEGBIE, C . J

have assumed, is not enunciated for the first time in either case, but it
FULL COURT .

is recognized by both as well known and established ; and it is illus -
trated and insisted on in the earlier case, I venture to think, more 	 Aug. 1890 .

fully than in the latter, as might be expected from two such Masters HARPER

of Equity as the Lord Justices Knight Bruce and Turner ; nor is it HARPER

easy to find any illustration or argument in the later case which had

	

et

not been expressed in the earlier.
But is this doctrine, with or without the application of the rule i n

Clayton's case, available to the present plaintiff ? I agree with his
contention which was denied by the defendant, that his legacy is b y
the will charged on Jerome's estate . Nothing is given to Thaddeus
except the residue, i. e., what shall remain after the payment of debt s
and legacies . The legacies, therefore, Ezekiel's and the rest, are,
according to the well known rule, charged on the testator's estat e
(Mirehouse v. Smile, 2 My. & Cr. 695). But in Conron v . Conron, 7
H. L. Ca. 168d, it was pointed out that a mere general charge doe s
not amount to a charge on any particular object ; and the question is,
what part of that estate is impressed with a trust in favour of the
plaintiff ? A charge is not a trust . A mortgagor is not a trustee for

Judgment o f
the mortgagee, not even an equitable mortgagor. The chargee has his Begbie, C.J .

remedies, which he can pursue against the whole estate, but he cannot
point to any part of it which he is the equitable owner. Moreover, in
Pennell v . Deffell and Knatchbull v . Hallett, and all cases in which a
trust estate has been followed, it has only been deemed possible to d o
this while the trust estate, or the proceeds or new investment of it ,

has been in the hands or the power of the defaulting trustee . Lord

Justice Turner points out that the Court will at all events endeavou r

to do this where the proceeds have been placed in the hands of a

banker, or even where they have been employed in a partnership, o f
which the trustee was a member . But he points out at the same tim e
that it is not always possible to follow a trust estate through its various
forms of investment, and that a Court of Equity will be cautious no t
to interfere with the rights of third parties, and, in fact, it is on tha t
ground that the Court in that case applied the rule in Clayton 's case .
Not that third parties would, in Pennell v . Deffell, have been injured
by neglecting that rule, but that if it were to be neglected merel y
because the claimant was a cestui que trust, great embarrassment an d
injustice might arise in some future case, and, therefore, that th e
general well established rule was not to be departed from .

S
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BEGBIE,C .J Now, here the question is this : There is a sum of money in the

FULL COURT. hands of the receiver, by way of equitable execution at the suit o f

various creditors who have established their claims before the plaintiff .
Aug ., 1890

.	 This sum, it is true, may have, in part or in whole, arisen from th e
HARPER estate formerly belonging to Jerome. But it is impossible to sa y

v.
HARPER positively that it did so. The identity of the particular moiety which

et al.
Thaddeus derived from Jerome's will, and Thaddeus' original share, i s
wholly merged and indistinguishable, not by the act or default of
Thaddeus at all, but by the operation of the law and the way i n
which the sales moneys have been, under the order of the Court, dealt
with by the receivers, Ezekiel all the while standing by and not inter-
fering. The plaintiff, indeed, by bringing his action and obtaining

judgment against Thaddeus, has become a mere creditor of Thaddeus.

His claim is no longer that of a legatee, transiit in rem judicatum,
according to Kendall v. Hamilton, 4 App . Cas. 504, Chambefort v.
Chapman, 19 Q . B. D . 229 .

Apart from the new position which Ezekiel has thus taken up, wa s
Thaddeus ever a trustee for him, and of what fund ? For, unless there
be a trustee and a trust fund, the doctrine of Pennell v. De fell and

Judgment of Knatchbull v . Hallett does not apply . Now, an executor, it is true,
Begbie, C J . occupies a position of trust as soon as he undertakes the duties of hi s

office . But that does not necessarily convert him into a trustee fo r
everybody who claims under the will . If there be a specific legacy ,
suppose a gift of Russian bonds, and he assents to it, then he does
immediately become a trustee of these bonds for the legatee . But
that is precisely what is wanting here . Ezekiel has never been more
than a mere incumbrancer, a non-registered encumbrancer, on som e
property which Thaddeus took under Jerome 's will ; and the question
is whether the plaintiff' is to take precedence of Thaddeus ' other

encumbrances after Thaddeus has dealt with the whole property for
valuable consideration and without notice ? This claim of Ezekiel 's
was fifteen years old when the present action was commenced, and th e

plaintiffhas never yet registered any charge against the undivide d

moiety of land which came to Thaddeus on the death of Jerome. On the

contrary, as already observed, he has chosen to get a judgment agains t
Thaddeus (January 7th, 1889) which would bind all Thaddeus ' land ,
held by whatever title, and has registered that before commencing th e
present action. It may well be argued that he h<as changed hi s
security. In Knatchbull v . Hallett, the claimant did not sue, or seek
to enforce judgment against Hallett or his executor, nor seek to have
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satisfaction out of any assets of the testator or of the executor. She BEGBIE,C . J
claimed the very fund itself as being hers alone, and as never having

FULL CouRT.
belonged really to Flatlet or to them ; that her proprietorship was

Aug', 1890 .impressed upon it in the shape of a trust, i . e., on the Russian bonds, 	
and on the money which, but for the rule in Clayton's case, would HARPER

represent these bonds, so that that money was hers before the testator's HARPER

death, and had never passed by his will. But the dispute about the

	

ea °l
'

rule in Clayton 's case was quite secondary. The first thing she had to
prove was that the bonds were held by the testator in trust for her ;
then, that he had sold them and paid in the amount to his account
current with his banker. These points being satisfactorily established ,
then, and not till then, came the consideration of Clayton's case. The
same distinction between a creditor and a cestui que trust is taken in
the case of the Metropolitan Bank v. Heiron, 5 Ex. D. 324, and in the
very recent case of Lister v. Stubbs, 45 Ch. D. 1 . A suit founded o n
a breach of duty or fraud by a person in the position of a trustee, his
position making the receipt (or application to his own use) of the
money a breach of duty or fraud (which is the present case), is very
different from the case of a cestui que trust seeking to recover money,
or the proceeds of money, which was his own before any act wrong-
fully done by the trustees . In the latter case, the Court will follow judgment o f
up the fund : it is the plait, tiff's own fund, which has been misapplied . Beghie, C. J.

In the latter case, there is no fund appropriated to the plaintiff ; no
fund, therefore, which was ever wholly his own, or which the Cour t
can follow up . I think the plaintiff has not shown that any portion
of the moneys in the receivers ' hands is impressed with any trust i n
his favour, or is the proceeds of any fund or property impressed wit h
such a trust, and that his action therefore fails, and must be dismisse d
with costs.

From this judgment the plaintiff' appealed to the Full Court, and
the appeal came on to be heard on the 28th day of July, 1890, befor e
MCCREIGHT, AVALIUM, and DRAKE, JJ . :

Bodcell for the appellant : As to Cameron, he is a creditor o f
Thaddeus Harper in respect of a transaction negotiated upon the per-
sonal credit of the latter, so that Ezekiel's claim must prevail a s
against him. There was <a balance due .Ierome 's estate large enough
to meet our claim, so that the Court may dispense with the formalit y
of an account.

Argument i n
Appeal .
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BEGBIE, C.J I submit that the mortgagees are also liable, because

FULL COURT. (a.) The evidence shews they advanced the money with notice o f

Aug., 1890.
Ezekiel's claim :

(b.) The provisions of the Land Registry Act do not protect them ,
HARPER

V. as the lands were then, as now, registered in the name of
HARPER

	

Jerome, and not in the name of Thaddeus :
et al.

(c.) By the will, this legacy was charged on the land, and the mort-

gagees were bound to see that the moneys were applied in it s
discharge. (See authorities collected in notes to Elliott v .
Merryman, White and Tudor, Leading Cases, 6th Ed., p . 780. )

Further, there is a distinct declaration on the part of Thaddeus that

he holds $5,000 of Jerome's estate in trust for Ezekiel . There is no

difficulty whatever, upon the evidence, in tracing the original estat e

into the funds in the receivers' hands, and the Court only refuses t o

follow the trust property when it has been so dissipated by th e

defaulting trustee that the means of identification wholly fail :
Har ford v . Lloyd, 20 Beay. 310 ; Pennell v. Def}'ell, 4, De. G. M. Sr, G .
at p . 388 .

Ezekiel is therefore entitled as against Thaddeus to a charge on th e
whole fund for the amount of his claim : Re Hallett, 13 Ch. D. 693 .

The claim must also prevail against all the respondents, since the y
can recover only the interest of Thaddeus in the property .

Argument in Wilson for all the respondents, other than T . Harper : I submit
Appeal' that, in order to succeed, the plaintiff must establis ,

That Thaddeus, as executor of Jerome, was a trustee for the amoun t
of Ezekiel's legacy for him ; that the whole of the personal estate of
Jerome that came to the hands of Thaddeus as executor was a trus t
fund for the payment of Ezekiel 's legacy ; that the trust fund i s
capable of being followed ; that the trust fund has not been dissipated ;

and that, even if it can be traced, it can be taken as against an
execution creditor.

An executor has an absolute right of disposal of the whole of th e

personal estate of the testator, and is not necessarily a trustee : per
Keleewich, J., In re Rowe (deceased), Jacobs v . Hinds, 60 L. T. 596 ,
at p . 599 .

In order to create a trust fund in favour of a legatee from th e
moneysin the hand66 f the executor, there must be an appropriation
to answer the particular legacy : Phillip() v. Munnings, 3. Myl. & Cr.
at p. 315 .
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Appropriation or no appropriation is the test, whether the executor BEGBIE,C . J

has abandoned the character of executor and assumed that of testator, Fora. COURT.

and nowhere is it shewn that there ever was any appropriation of the Aug., 1890.
whole or any part of the assets of Jerome in the hands of Thaddeus 	

set apart to answer the legacy bequeathed to Ezekiel . Hence there HARPER

was no fiduciary relationship between Thaddeus and Ezekiel and no HARPER
et al .

trust fund to follow .

The estate of Thaddeus and Jerome were never distinguished on e

from the other, and Thaddeus had been permitted to deal with it ,

exclusively as his own, without interference by Ezekiel . The respond-

ent had no notice of any unpaid debt or legacy, and Thaddeus was also

sole residuary legatee : Nugent v. Gifford, 1 Atk. 463 ; Mead v. Lord

Orrery, 3 Atk . 235 .

Receivership order is a delivery in execution (Ex parte Evans, 1 1

Ch. D. 691), and the position of execution creditor is equivalent to that

of purchaser.

But for the Land Registry Act (Con . Acts, B. C., ch . 67), the respond- Argument i

ent might perhaps be able to follow the real property. By the sale
appeal .

under the receivership and subsequent orders the respondent ha s

possession of the proceeds of the personal estate in effect as purchaser ,
and it is submitted that the Court will not, except upon some better

equity, deprive him of it . The creditor has been diligent, the legate e

dilatory.

In Ilallett's case, 13 Ch. D. 696, cited by the appellant, it is sai d

" you can take the proceeds of the sale, if you can identify them . "

This means the proceeds of the trust estate . Here there never was a

trust estate, and further, the proceeds never were identified—Se e

judgment of Boyd, C ., in Culhane v . Stewart, et al., 6 O. R. 97. As

to laches, see Kitchen v. Ibbetson, L. R. 17 Eq. 46 : Thomas v . Cross ,

2 Dr. & Sm. 423 .

He also referred to New Zealand Land Co. v. Watson, 7 Q. B. D.

374 ; Maspans y Ilerniano v . Mildred, 9 Q. B. D. 53 ; Kaltenbach v .

Lewis, 24 Ch. D. 54 ; Kirkham v. Peel, 43 L . T. 172 ; Geary v .

Beaumaant, 3 Mer. 431 ; Marten v. Roche, .Eton (6 Co ., 53 L. T. 846 ;

Collins v . Samson, 11 Q. B. D . 142 ; In re Murray, Dickson v. Murray ,

57 L. T. 223 .

Judgment having been reserved, was delivered on August 16th ,

1890 .
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BEGBIE,C.J MCCREIGHT, J . :

Flux CovRT. This case was argued at length on the points that there was a

Aug., tsso . declaration of trust by Thaddeus Harper, in favour of Ezekiel, the

legatee, and that as against the general assets by reason of the will of
HARPER

Jerome Harper, that there was a charge in favour of Ezekiel as such
HARPER legatee ; but the evidence, I think, shows that whilst Thaddeus Harpe r

et al.
assented to the legacy, he made no declaration of trust, because, as h e

says, he had no funds at his disposal . Even if he did, as against the

mortgagees, Ezekiel would be, I think, seriously embarrassed by th e

provisions of the Land Registry Act, ss. 32, 35, and as to creditors

generally by the provisions of the Bills of Sale Act requiring declara-

tions of trust as to chattels to be registered .
The contention as to charge on the personal assets in favour of the

legatee was carried to a length which seems to be subversive of the office

and duties of the executor (see per Martin, B., 7, H. & N., 147 at 150) ,

where he says an executor may sell and dispose of the testator's effects ,

or distribute them amongst the body of creditors, in fact he has as

much dominion over them as the testator had when alive, and Wild e
B. suggests that the remedy is against the executor on a devastavit .

Judgment of

	

But I think Ezekiel, as legatee and judgment creditor, has a remedy
bteCreight,J• equity (see Re Gorton, 40 Ch. D. 536 (C. A.) at 541, where the

relative rights of creditors of the testator and subsequent creditors
of the executors were considered) . Lindley, L. J., says at p. 541 :
" Now what is the right of the creditor of the deceased ? He is a creditor,
he has no equitable rights, as distinguished from legal rights, agains t
the assests of the deceased . His right is to sue the executor at la w
and get a judgment at law, (le honis testatoris, and under that to seize
under a fieri facias the assets of the deceased in the hands of the
executors at the time of his death. But he has nothing to do with
future acquired property . That is his right at law. But then if th e
executor has so dealt with the assets as to have increased them, th e
executor cannot put the accretion into his own pocket, neither can he
hand it over to the legatees or next of kin so long as the debts of th e
testator are unpaid . Therefore, I think it is plain that the creditors of
the testator can get the subsequent acquired property, but not on th e
same footing that they could get the property of the testator, whic h
were assets of the testator at the time of his death. The creditor of
testator can only get the after acquired property on terms which ar e
just. * * Now let us look at the rights of those who have dealt wit h
the executor after testator's death . The right of those is to sue the
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executor. With a few exceptions, e. g., for funeral expenses, the right BEGBIE, C.J

of subsequent creditors is to sue the executors. They have nothing to FULL COURT .

do with the assets of the testator at all, etc."
Aug ., 1890.

This leads up to the position in the present case, where there is the	
additional circumstance of the executor being the surviving partner of HARPER

the testator, and which is discussed in Lindley on Part., p . 521, et HARPE R
et al .

seq., e. g., subsequent profits when a deceased or retired partner's capita l

has been left in the concern, pp. 527, 528 ; account of subsequent

profits against executors who are suing partners, pp. 530, 533 ; referrin g

to Wedderburn v. Wedderburn, 4 M. S; Cr. 41, and see at p. 613, the

cases in which the legatees, etc ., of a deceased partner have a right to
an account from the surviving partners, plainly including the presen t

case . The delay in the present case seems to make no difficulty, see
Wedderburn v. Wedderburn, 4 M . & Cr. 41, where an account was

directed thirty years after the death of the partner ., The right

of a legatee, e . g., Ezekiel Harper, to an account against Thaddeus

Harper as executor and to profits, of course to the extent of his judg-
ment, made since 1874 are further discussed, pp . 615, 618. This right
will, I think, probably not prevail against mortgagees by reason of th e
Land Registry Act, ss. 32-36, but it, I think, will as against judgment Judgment o f

creditors of Thaddeus Harper, such as Cameron, who have taken out Mccreight, .1 .

equitable execution which is pointed out in Re Skep/tard, 43 Ch. D . 13 1

(C. A.), to be merely equitable relief and to be granted according t o

the rules of equity . No one would contend that, e . g., Cameron, a s

judgment creditor of Thaddeus Harper, had as good an equity, or indee d

any such equity, as Ezekiel against the balance due to Jerome's estate ,
and to be found on taking the accounts between the two estates.

Cameron has no claim whatever against that fund . If authority for

this is required I refer to Re Gorton, 40 Ch. D. (C. A.) 536, already

noticed where the relative rights of creditors of the testator and

subsequent creditors of the executors are discussed .
The principle upon which the account is to be taken between th e

estate of Jerome and Thaddeus Harper is discussed by Lindley, p . 525 ;
probably it would be unnecessary, as the balance due to Jerome ' s

estate must far exceed the amount of the judgment in favour of

Ezekiel Harper.
The facts set out in the statement of claim, coupled with the prayer,

seem abundantly sufficient to maintain this relief . No new fact could

be set out, as far as I know, in a new suit . The prayer seeks, 1st, an

enquiry to ascertain what portion or portions of the estate of the said
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HARPER a claim on the net balance due to the estate of Jerome Harper, which ,
et at. of course, can only be ascertained by taking the accounts as betwee n

the two estates, &c. But Galpin 's defence shows the receivers have i n
hand $45,497 .50 on account of the ,purchase money of the personal
estate of Thaddeus Harper. Half of this must almost necessarily
belong to Jerome's estate, and for the purpose of realizing the sum o f

86,000 or 47,000 due on Ezekiel's judgment, an account between th e
two estates seems to be unnecessary, as there is more than sufficient i n
Court . The mortgagees, according to the plaintiff's views and conten-
tion, were necessary parties, though, as I have already stated, this
contention, I think, cannot, by reason of the Land Registry Act,

prevail as against them ; but the judgment creditors of Thaddeus
Harper, who claim what belongs to Jerome's estate, and as I have

shown, I think, erroneously, were necessary parties, and so, of course ,
Judgment of was Thaddeus Harper. The view on which I give my judgment wa s
MLCccight,J . not urged in the argument, but that is a very different matter fro m

the omission of necessary averments in the statement of claim . My

duty is to give judgment .sectrndtcmt allegata et probrata, and no
amendment that I can see is required .

The present relief sought for is equitable relief to render availabl e
Ezekiel ' s judgment against Thaddeus Harper as executor, and in vie w

of the claims of the judgment creditors of Thaddeus Harper, probabl y
this suit was necessary. As to the two being necessary, see Angle -
Italian Bank v . Davies, at p. 288, 9 Ch. D. (C. A.) . Both, no doubt,
are allowable . Rule 329, " Supreme Court Rules, 1880," says : " Nothing
in any of the rules of this order shall take away or curtail any righ t
heretofore existing to enforce or give effect to any ,judgment or orde r
in any manner or against any person or property whatsoever . "

I think there should he a decree in favour of the plaintiff Ezekiel ,
and that he is entitled to payment of the balance due on his judgmen t
out of the proceeds of the personal estate in the hands of the receivers ,

or so much thereof as belongs to the estate of Jerome Harper, and tha t
if an account is required for that purpose between the two estates i t
should be taken, but probably none will be required. I may remark
as to suggested amendments, or rather new proceedings, against Galpi n

BEGBIE,C .J Jerome Harper have been converted into other assets now in th e

FALL Couwr . hands of the receivers, &c. This, by necessary implications, involve s

the taking of the accounts between the two estates . 2nd. It asks for
Aug ., 1890.
	 a declaration that the plaintiff's judgment is a charge upon such asset s

HARPER in priority to the mortgages and judgments ; and this, of course, means
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for not duly seeing to the application of purchase or mortgage moneys, BEGBIE,C . J
that it is possible that ss . 32-35 of the Land Registry Act may create FULL COURT.

difficulty in the application of that doctrine . Somewhat similar
clauses have given trouble to the Ontario Courts (see, e g ., Maclennan

Aug., 1890.

v. Gray, 16 A. R, Ont., p. 224) . No objection to the relief I now sug- HARRPE R

gest can be taken on the ground that this view was not presented in HARPE R

argument. See Ireland v. Livingston, L. R ., 5 H. L., 395, where three

	

et at .

of the Lords gave judgment on a point not taken in argument or eve n
referred to by the Judges who advised their Lordships' House. The
dismissal of the present with leave to bring a fresh suit, where th e
relief can, I think, be granted now, may be dangerous—vide Daniel' s
Chancery Practice, 78 . The case was worked out on different line s
before the Chief Justice and Full Court from those on which, I think ,
relief should be granted, so that, I think, the plaintiff should have n o
costs, as his conduct must have caused useless expense and delay.

The judgment of the learned Chief Justice seems to have bee n
correct as regards the view of the case presented to him, but if, in an y
view of the facts, the plaintiff is entitled to relief, he must have it ,
otherwise serious injustice may be done . The late Master of the Rolls
observed that in the majority of cases where the Court of Appeal had .Judgment o f

differed from the Judge of first instance, it was owing to an omission McCreight, .J .

to argue the proper points. I think the mortgagees were unnecessarily
made parties, and must have their costs. In addition to the circum-
stance that they were probably not liable at all, there seems to be
abundant assets aliunde, i . e., from the personal estate on whic h
Thaddeus can have no claim .

Thaddeus borrowed largely on mortgage of the realty, and i t
seems at least half of the sums borrowed should have been put to the
credit of Jerome's estate, and the very large deficiencies must now b e
made up out of the personalty, as there is no other fund : and even i f
it was much more than it is, the whole should be paid or appropriated
to Jerome's estate .

WALKEn, J. : I concur.

DRAKE, J . :

The plaintiff is a legatee of Jerome Harper .

In January, 1889, he obtained a judgment against Thaddeus Harpe r
for the balance due on his legacy, Thaddeus being executor and resid-
uary legatee of Jerome .
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The plaintiff did not attempt to realize his judgment, but commence d

the present action for a declaration that the plaintiff's judgment was a
charge on the assets in the hands of the receivers in priority to th e
mortgages and judgments made by and obtained against the defendan t
Thaddeus Harper, or in the alternative that the whole of the assets b e

charged with the whole of the plaintiff's judgment, in priority to all
other charges .

The action was tried and disposed of on the relief asked for by th e
plaintiff.

It is now suggested that the plaintiff might be entitled to som e
other relief on the facts stated, but, before the Judicature Act, if th e
facts stated made out a claim for relief different from the relief asked
for by the bill, and the relief asked for by the bill was such that th e
Court could not grant, the bill would be dismissed. For instance, if a
mortgagor prayed a sale under a trust to which it appeared he was no t
entitled, he was not permitted to take a decree that the defendan t
might redeem or be foreclosed ; and where a suit was instituted against
a woman to elect between the provisions made by a will and that t o
which she was entitled under a settlement, it was held that a declara-
tion that she had elected could not be obtained under the prayer fo r
general relief (see Chapman v. Chapman, 13 Beay., 308 ; Palk v .
Lord Clinton, 12 Ves ., 48). Here the plaintiff asks for an enquiry a s
to Jerome 's assets, converted and unconverted, and a declaration tha t
his judgment is a charge upon such assets in priority to the mortgage s
and judgments of the defendants . As a legate - the plaintiff is entitled
to an account of the testator's estate, but he is not entitled, in m y
opinion, to a declaration that his legacy is a prior charge over th e
mortgages and judgments created by Thaddeus Harper, until suc h
account is taken (see Hooper v. Smart, 1 Ch . D., 90, in which mone y
paid into Court in an administration action was held liable for
testator's breaches of trust) .

The fact that the plaintiff is a judgment creditor for the balance du e
on his legacy, does not make his position any better as regards th e
testator 's estate, but it gives him an additional remedy as agains t

Thaddeus Harper, in case of a deficiency of assets .

The plaintiff, in my opinion, is entitled as legatee, if he so desired, t o
the ordinar

y administration decree, which enables the Court to d o
justicebetween all parties interested under the will . There may he
other unpaid legatees, or there may be unpaid creditors, and by making
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the declaration asked for, the Court may be deciding the rights of BEGBIE, C.J

parties not before it, which could not possibly arise under an adminis- Fuca. COURT.

tration order .

	

Aug ., 1890.
The Judicature Act and rules have greatly extended the powers o f

amendment by the Court of first instance, but an amendment (which
HAR PER

a decree not asked for by the pleadings practically is) will not be HARPER
et at

granted by the Court of Appeal, although the plaintiff might hav e

applied to the Judge of first instance to amend by making a claim fo r
administration of Jerome's estate, and which, if the other parties t o
the action were not prejudiced, would be granted on terms . In the

case of Newby v. Sharpe, 8 Ch. D., 39, the plaintiff sued his landlord
to restrain him from preventing the plaintiff from storing cartridge s
in the building leased, and evidence was given that the defendant had
removed the plaintiff's cartridges from the building in question. Fry,

J., gave leave to plaintiff to amend, on the ground that the defendant's

acts amounted to eviction . The Court of appeal said such amendmen t
appeared entirely unprecedented, as it altered the nature of the cas e
made, and the Court now will not give a different relief than tha t
asked for by the plaintiff: In the case of Stone v . Smith, 35 Ch. D . ,
188, the plaintiff asked for specific performance of a contract. Defend- Judgment of

ant stated he was unwilling to carry contract into effect . The Court Ucnke, j

refused to give a judgment cancelling the contract, as it was not aske d
for, but gave judgment for specific performance, being the relie f

desired . Now here the plaintiff asks to obtain the same benefit, or ,
rather, a greater benefit than he would be entitled to under an admin-
istration decree, without an enquiry as to the position of the testator ' s
estate with respect to the legatees and creditors under it . Without
such enquiry, it will be impossible to ascertain whether or not there i s
a sufficient fund to meet this legacy ; if there is not, Thaddeus Harpe r
is responsible, as having admitted assets .

It is true that there is a fund in Court, the proceeds of real an d
personal estate of Thaddeus, but the plaintiff, as a judgment credito r

of Thaddeus ' , has only such a claim thereto as the registration of his
judgment gives him, regard being had to priorities under the Land

Registry Act. Then, as legatee under Jerome 's will, has the plaintiff'

any letter claim than as judgment creditor to the declaration he ask s

for ? I think that his position as legatee under the will is such that h e
can follow the real estate of the testator, or rather that the testator 's
real estate is charged with his legacy, re Bettis, 5 Ch. D., 504, but he

has no claim against the personal assets whether in the hands of the
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BEGBIE,C .J receiver or executor. An executor has full power to mortgage an d

FULL COURT . sell the assets of his testator, and though liable to render an account t o

Aug ., 1890 the Court on proceedings properly instituted, he cannot be interrupte d
	 by a creditor or a legatee ; and in case of misapplication by the ex -

HARPER
ecutor of the funds which may come into his hands, the remedy i s

HARPER against the executor . The plaintiff by these proceedings seeks to mak e
et at .

the money in Court responsible for his legacy in priority to all othe r
claims. As his legacy is a charge on the realty he ought to look to tha t
first for payment before he seeks to charge a fund which possibly may
be the only source from which the judgment creditors can obtain pay-
ment of their claim .

The plaintiff argued this case on the ground of a supposed trust o n
account of the assent to a legacy by the executor, but the assent to th e
legacy does not make the executor a trustee for the legatee unless h e
has set apart some portion of the testator's assets, especially to mee t
the legacy. An executor is, under some circumstances, a trustee, bu t
not for all purposes ; if he was, no person could safely purchase fro m
an executor any of the testato r 's assets without seeing to the application
of the purchase money, and the executor's powers would be so greatl y

Judgment of restricted that he could not carry out the ordinary duties whic h
Drake, J . devolve upon him .

It is true that a Court of Equity will enforce administration, an d
will compel an executor to account on the principle of trusteeship, an d
the proper course for an unpaid legatee is to invoke the powers of the
Court in an administration action, whereby the interests of all partie s
are protected . Iu the present case we have no information whethe r
the other legacies given by Jerome 's will have been paid . Thaddeus
in his examination says that one debt of :+1,000 has not been paid, and
this shows the necessity of strictly following the practice which th e
Courts have laid down for obtaining relief in a case similar to th e
present .

The inquiry the plaintiff asks for as to conversion will not give th e
Court the information necessary to adjudicate on the rights of th e
parties under the will . The Court cannot presume, on the present
state of facts, anything in favour of proper settlement of the testator' s
estate by the executor, nor can it presume that the money raised by
Thaddeus Harper was or was not applied towards settlement of th e
testator's estate .

Before the 15 & 16 Vic ., cap. 86, the practice was for a legatee, on
behalf of himself and all other legatees, to file his bill in order to obtain
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a distribution of the estate ; since that time the practice is governed by BEGBIE,C.J

that Act, and if the present form of proceeding is to prevail it will, in Fula,
COURT.

my opinion, render the administration of estates, on the principles of a n

equitable distribution, almost impracticable.

	

Aug., 1890.

It is true that where there is an admission of assets and the plaintiff's HARPER

claim is undisputed, the plaintiff is entitled to immediate payment HARPER

without taking accounts (IVoodgate v . Field, 2 Hare, 211), but where

	

et at.

other rights have come into existence which prima facie are entitled

to priority, then it is necessary that proper accounts should be taken .

It may be urged that the money in Court is liable to the plaintiff' s

judgment, because the estate has been so intermixed that it is no w

difficult to disentangle it and say what portion belongs to Jerome' s

estate and what to Thaddeus', and, therefore, it is all impressed with a

quasi trust, in favour of the plaintiff
I have no doubt if the Court had been called upon to administer the Judgment of

estate under the Act before referred to, it could appropriate the pay-
Drake, J .

ment of this fund in the hands of the receiver in accordance with rules

of equity, but until that course is adopted I do not think that the

plaintiff is entitled to the decree he asks for, and I think his appea l

should be dismissed with costs.

Appeal allowed in part, without costs ; Drape, J., dissenting.

The following is a minute of the order made :-

1. The said order of the `list day of May, 1890, be reversed .

2. And this Court doth declare that the appellant is entitled to be paid the amount o f

his judgment debt and costs, together with interest, as mentioned in the Pleadings, ou t

of the moneys now in the hands of the Receivers, in priority to the defendant Joh n

Cameron, and loth order and adjudge the same accordingly.

3. And this Court cloth declare that this action ought to be dismissed as against th e

defendants Oalpin, Mason, the Canadian Pacific Land and Mortgage Company, Limited ,

the British Columbia Land and Investment Agency, Limited, with costs, and dotli orde r

and adjudge the same accordingly .

4. And this Court cloth not see fit to allow the plaintiff the costs of the said action o r

of this appeal .

5. And this Court loth further order that the said moneys shall not be paid to th e

appellant until he shall have given security for the return thereof in case this Orde r

should be reversed on Appeal from this Court to the Supreme Court of Canada, or th e

Privy Council .

[An appeal from the judgment of the Full Court was dismissed by the Supreme Court of
Canada.)
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DOLL et at v. HART et at .

DRAKE, J . Chattel mortgage as security by insolvents—Condition outside the instrument—Pressure .

Oct., 1890.

Dom.
t al .

U.
HART
et al.

Consel
q ec2 w-83

To constitute pressure which will authorize an assignment by way of security, there
must be a legitimate and bona fide attempt by the creditor to get payment of hi s
debt, or security therefor .

It is not bona fide pressure for a creditor, knowing of his debtor's insolvency, to take
an assignment of all his property.

A bill of sale given subject to a condition not appearing therein is void as agains t
creditors

ACTION to set aside a bill of sale on facts and grounds that appea r
in the judgment.

Fell for plaintiffs ; Mills for defendants .

October 24th, 1890 . DRAKE, J.:

Judgment. In this case, Granat carried on business in Government Street, Vic-
toria. He commenced in May, 1889, without any capital, but with a n
unpaid stock of about :1,000 value. These goods were chiefly supplie d
by the defendants, and the defendant Hart guaranteed Messrs . Lenz
Leiser to the extent of 8250 on account of goods to be supplied t o
iranat, and which sum he subsequently paid. Lenz & Leiser ar e

judgment creditors of Granat for 8330 beyond the sum 8250 so paid ,
and issued execution on this judgment, but were met by the bill of
sale .

Hart, in his evidence, stated that Granat had been in his debt sinc e
May, 1589, and they had given him credit to the amount of $1,124 ,
and had become security to other persons for Granat, and had paid th e
amount so guaranteed . He further stated that he had been pressin g

Granat since December, 1889, for payment ; that he went every week
and asked for his money, and told him he wanted security, and sai d
he would certainly sue, but (lid not do so because he would have go t
nothing if he had tried . The debt owing to Hart & Davis was, in
April, $730 on a note, and $283 for moneys paid, making 81,013 . In
consequence of this request for security, the defendant Granat, on 23r d
April, 1590, gave the defendants a bill of sale by way of mortgage t o
secure a promissory note of 8725 of even date with the bill of sale, and

payable three months after date . This note was the amount of th e
overdue account, and no fresh advance was made . Granat and Hart
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both say that the mortgage was given on condition that if $500 was DRAKE, J .

paid, the mortgage should be given up, but no such condition was Oct., 1890.
written in the bill of sale, as required by the 4th section of the Bills Doan ea ad.
of Sale Act . The bill of sale enables the mortgagees, at any time

	

v.

during the continuance of the security, to seize and keep possession of HART et' `'l.
the premises assigned. The defendants took possession of the property
assigned about 15th May, 1890, more than two months before the note
given by Granat to defendants became due, and for the payment o f
which the bill of sale was given. The plaintiffs, the other creditors o f
Granat, now claim that the bill of sale is void as against them, and ask
for a receiver and an account .

Under cap . 51, sec. 2, of the Consolidated Statutes, any person being
in insolvent circumstances or unable to pay his debts in full, or know-
ing himself to be on the eve of insolvency, making any assignment or
transfer of his goods with intent to defeat or delay his creditors, or
with intent to give one or some of the creditors of such person a
preference over his other creditors, such assignment shall be void.

The section contemplates, first, insolvency in the grantor, and Judgment.
secondly, a voluntary preference in favour of a creditor. The language
used is that the assignment should be given with the intent—that is,
with the intent in the mind of the grantor—to prefer one creditor to
anotlier.

An assignment or transfer made by compulson of the creditor is no t
such an assignment as the Act renders void. If the Act contemplate d
rendering all transactions between an insolvent debtor and his creditor s
void, different language would have been used . And this view of th e
Act, making the preference in order to be a void transaction a volun-
tary act on the part of the grantor, is the one taken by Strong, J ., in
HeLean v. Garland, 13 S . C. R. 367, and Stuart v . Tremaine, 3 O. R .
190 ; and this leads to the consideration of the question as to what i s
sufficient pressure to take the case out of the category of a voluntar y
conveyance .

The evidence shows that Granat was started in business by th e
defendants, and it must be taken that they were fully cognizant of his
position—that he was, in fact, insolvent from the day he commence d
business, and this insolvency was known to the defendants, and was
not a fact confined to Granat's breast only. Knowing his position, the
defendants press for security. Their pressure only amounts to this :
give us security or we will sue, but, as Hart candidly says, we did not

intend to sue, for we should have got nothing, owing to Granat, in case
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DRAKE, J. of execution against him, being entitled to claim 5500 under the

Oct., 1x90 . Homestead Act, which would have absorbed the greater part of hi s

Dora et at.
property. This threat, then, was not a bona fide threat, acting on th e

v.

	

fears of Granat, and thereby compelling him to give this bill of sale .
HART et al. He must be taken to have known the law as well as Hart, and h e

knew, therefore, that the threat of an action if enforced would enabl e

him to claim an exemption which would leave nothing for his creditor .

I consider that the pressure which would authorize an assignment by

way of security must be legitimate and a bona fide attempt by the
creditor to obtain payment of his debt, or security for it, and does not
apply to such a case as the present, where the insolvency is known t o
the creditor, and an assignment is taken of all the property .

In Ex parte Hall, 19 Ch. D. 585, Jessel, M. R., says : A man says to
his creditor, I am about to become bankrupt ; the creditor says, pay
me my debt or I will sue you for it. It would be absurd to call such
a procedure bona fide pressure by the creditor ; but if the creditor did

not know the plaintiff 's state of affairs, the matter would wear a

Judgment . different aspect. The case of Long v . Hancock, 7 O . R. 154, is very
similar to the present one. In that case, the Hamilton Knitting Co . ,
being indebted to the plaintiffs, application was made, verbally and b y
letter, threatening suit unless payment made or security given . The
company thereupon gave a mortgage for the old indebtedness, and fo r
a present advance . The Chancellor held that there was no bona fide
pressure, and on this point the Supreme Court agreed with him .

I consider that the pressure alleged to be put ou Granat by th e

defendants in the present case was not a burnt fide pressure. It was
nothing more than a request for a preference, and the onus of showin g
that there is any other property available for the creditor is throw n
upon the defendants supporting the deed . I think that the pressure
which will render a deed given by way of security valid must be

something more than a request for security ; it must impress on th e

debtor the fact that the creditor is in earnest, and that legal steps t o
enforce payment will he the necessary result of any refusal on th e

part of the debtor. But, even in such a case, if the debtor is know n

to be insolvent by the creditor, the pressure ought to take the lega l

form and legal remedy— .Uc 47 utter v . Royal Canadian Bank, 1 7

Grant, 481 .
The reason why a security, taken for an antecedent debt by a

creditor from an insolvent debtor, known to the creditor to be insol-
vent, cannot be supported is, that it is a preference, and removes from
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the other creditors the property which they would otherwise have the DRAKE, J.

right to take in payment of their claims. A security given for an
Oct., 1890 .

advance, even if it is also a security for an antecedent debt, is not open
to the same objection, because the future advance may enable the

DOLL et `t.

debtor to recover his position and carry on a profitable business, and a HART et al-

security taken from an insolvent debtor by a creditor who is ignoran t
of the financial position of his debtor can also he supported, if it i s
given under bona fide compulsion .

I have, therefore, come to the conclusion that this deed is void a s
against creditors, not only on the grounds above stated, but also o n
the ground that the bill of sale was given subject to a condition whic h
was not written thereon. Mr. Hart, in his evidence, says : I forced
him to give me a mortgage on condition if he paid us $500 from his
father we would return his mortgage . If this was one of the induce-
ments held out to Granat to give the bill of sale, it was a condition
which ought to have been written thereon . It does not appear to
have been an agreement made after the defendants got possession of Judgment.

the bill of sale, but the condition on which they got it, and the Ac t
says that if there is any condition which is not written on the sam e
paper as the bill of sale, the bill of sale shall be void as against th e
same persons and as regards the same property as if such bill of sal e
had not been filed according to the provisions of the Act, that is t o
say, the bill of sale is void as against the persons and class of person s
mentioned in section 3 of the Bills of Sale Act, although it may be
perfectly good as between the grantor and grantee .

Judgment for plaintiffs.
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BEGBIE, C . J

Nov., 1890.

THE QUEE N
v .

HowE.

THE QUEEN v. HOWE.

McNEIL v HOWE .

" Wide Tire Act, 1389,"-Constitutionality o%.

The " Wide Fire Act, 1889, (cap. 22) is intra vires of the Provincial Legislature .

ACTIONS for penalties under the " Wide Tire Act, 1889 . "

Davie, A .-G., for the prosecution ; Wilson for defendant.

November 17th, 1890 . SIR M . B. BEGBIE, C. J.:

These were two actions for penalties under the Wide Tire Act ,
1889, cap. 22, the first brought by the Attorney-General for one
offence against the Act, the other by a private prosecutor for a distinc t

offence on a different day .
The Statute (passed 16th April, 1889, but not coming into force unti l

October 1st, 1890) forbids the carrying of any load of more than 2,00 0

pounds in any waggon on any of the highways in Victoria District ,

unless the tires be at least four inches in width .

Judgment. The first question upon which I was asked to give an opinion wa s
whether a private prosecutor might sue . The negative was scarcel y

contended for, and it seems quite clear that he may . Section 4 of the

Act (cap. 22, 1889) says : " One-half of the penalty recovered under

this Act shall be paid to the informer, " &c. This inevitably implies

that an informer may bring the action, and successfully ; otherwise no

penalty would be there to be dealt with . And, besides, the Interpre-
tation Act (C. A. 1888, c. 1, sec. 8, sub-sec. 23) is express : " Whenever

any penalty * * is imposed by any Act, then, if no other mode b e

prescribed for the recovery thereof, it shall be recovered with costs i n

any civil action " (either) " at the suit of the Crown only or " (at th e

suit) " of any private party suing as well for the Crown as for him -

self, " &c.
The defendant admits the contravention of the Act in each ease .

And the only question really argued before me was as to the consti-
tutionality of the Nice Tire Act.

Mr . Wilson, for the defendant, relied on two grounds only, I think :

First, that this was a direct attempt to " regulate " the " trade " of a

carrier, and so a direct usurpation of a subject-matter which, by The

McNEIL
v.

HOWE.
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British North America Act, sec. 91, sub-see . (2), is expressly reserved BEGBIE,C . J

to the Dominion Parliament ; and, in the next place, that it was an Nov ., 189o .

interference, not with all trades, nor in all parts of the Province, but TEE QUEEN

only with one trade and in one particular district of the Province ; that v

it is, therefore, unequal in incidence of those engaged in carrying, and
How&

v.

But it was answered by the Attorney-General that such exceptional HowE.

legislation is continually met with . That different and special powers
are given to many of the various Municipalities within the Province ,

and different powers of taxation (i . e., imposing burdens) on persons

dwelling within the Province, and of imposing discriminating burden s
upon persons pursuing different avocations in the same Municipality,
all which legislation, pressing unequally, would be a mere nullity ,

according to the defendant's present argument . Moreover, the questio n
to be considered is not the justice or expediency of the enactment, bu t

its constitutionality. If this were a mere by-law, the Court migh t

examine whether it was reasonable or equitable ; but an Act of the
Legislature is not liable to he treated as a nullity on such grounds . At
least there is no modern authority for that view, but very much against

it. And then, on the main ground, it was denied by the prosecutio n
that this is an attempt to regulate " trade or commerce " within the Judgmeht.

meaning of sec. 91, sub-see. (2). Even if these words, properly under -
stood, could include the carriage for profit along a few miles of road ,
all that the Act says is, " you shall not carry certain weights except

on certain tires. " It is not addressed to carriers only—every person ,
whether trading or not, must have tires of the legal width. The
same sort of regulation repeatedly occurs with respect to houses i n
towns, forbidding them to be built except of certain materials ; the
carrying on trades only on payment of varying licenses ; the driving of
carts in the streets only at certain rates of speed, and a great many o f
such matters, which may all be said to aim at the regulation of trad e

and commerce at least as much as the Wide Tire Act, 1889. But
in fact this matter is not part of the "trade and commerce " mentione d
in sec. 92, sub-sec . (2), which was not intended to comprise such matter s
as in the words of sec . 92, sub-sec. (16), are merely of a local character ;
all such being expressly given to the Provincial Legislature . And it i s

apparent, from Lambe ' s case, 12 App. Cas., 586, that the "sifting "
there mentioned of the principles and interpretation has placed a very
different ► weaning on these words from what was at first sight supposed
to be the true meaning . For instance, in Lambe's case (1887) the Pro -

repugnant to natural justice and void .

	

NONEIL
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BEGBIE, C.J vincial right to tax a bank is upheld, which was instanced in Severn 's

Nov ., 189o. case (1874), without contradiction or dissent by the other Judges, a s
	 an obviously impossible contention .
THE QUEEN

	

But even admitting that the words " regulation of trade and com-
HowE.

	

merce, " in section 91, would cover this wide tire regulation, if ther e

MCNEIL were no other part of The British North America Act to which i t

v

	

could be referred, yet these words do not stand alone, and have to b e
HOW E .

construed reasonably. Where a Court finds that general words in tw o
parts of an Act may be so construed as to be in apparent conflict, i t

will not select or insist upon an interpretation of either set of words s o

as to establish that conflict, but will rather select or insist upon suc h

an interpretation as will prevent the conflict . Now the subject matte r

of the Wide Tire Act though it might possibly, with the modifi -

cations stated above, be brought within this single sub-section of section

91, may also be brought with, I think, more ease and certainty withi n

many sub-sections of section 92 . The public highways are certainl y

part of the public lands of the Province, the sole management of whic h

is reserved to the Provincial Legislature. Now, the nature of the

vehicles permitted to use and wear away the roads, come, I think ,

within the head of the management of the roads themselves . There-
Judgment fore this enactment seems to be authorized by sub-section (5) . Again ,

the public highways are certainly local works, and laws in relation t o

them are, therefore, exclusively attributed to the Provincial Legislatur e

by sub-section (10) . The right to use these roads is a civil right to b e

exercised within the Province ; and the sole power of legislation con -

cerning this and all other such rights is reserved to the Province by

section 13. Lastly, it can hardly be denied but that this wide tire

regulation confined to Victoria District is a matter of a merely loca l

nature ; and, if so, it is expressly reserved to the Province alone by sub-

section (16). And, besides all this, it is decided that every topic of legis -

lation is by The British North America Act given out of the hands o f

the Imperial Parliament into the power of the two bodies of legislatur e

thereby created, viz ., to the Dominion Parliament and the Provincial .

They possess between them all the power which the Imperial Parlia-

ment could have exercised ; so that whatever topic is not possessed b y

the one falls necessarily into the power of the other . The precise

matter of the tires of waggon wheels is not expressly named i n

either section 91 or section 92 ; but there are general words in each

list which might, in case of necessity, be construed so as to includ e

tires. We must put a reasonable construction on these two sets of
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general words. Now, is it reasonable to say that the Dominion Parlia- BEGBIE, C . J

ment can alone regulate the width of the waggon tires in Victori a

District, and that the Provincial Legislature has nothing to say in th e

matter ? I thing it would not be reasonable . The various sub.-ss . 5 ,

10, 13, and 16 in sec . 92, already cited, seem to me to be much neare r

to the matter in hand. Every Municipalities Act interferes with trad e

and commerce much more largely than this statute . But the Munici-

palities Acts are admittedly constitutional . I, therefore, hold this statute

also to be constitutional, and the informations well laid, and I convic t

the defendant of the offence charged in each case. But as this is the
first case under the statute, and (I am told) a test one, I shall only

convict in the sum of $10. The Interpretation Act, s. 8, sub-s. 43,

seems to carry costs ; but at any rate the sentence will be for $10 an d

costs in each case . The whole penalty in the Attorney-General 's case

will go to the Crown . In McNeil's case, one-half to him and th e

remainder to the Crown.
Judgment for Prosecution .

POLSON r. WULFFSOHN .

	

REGBIE,C . J

Yoratwn .

	

Dec ., 1890 .

the judgment.

Davie, A.-G ., and Itelmeken for plaintiff : Poole!, Q) .C., for defendant . I --1

	

QCNS>

Dec. 14th, 1890. Silt M. B. BEGBIE, C . J . :

This cases raises, I think for the first time in this Court, the question Judgment .

of the novation of a contract. At the conclusion of the argument I r ;;
adc. I ter.

did not feel much doubt as to the rights of the parties, but in conse- od
43o.41

quence of the novelty of the defence I reserved judgment .

	

'Cs e..is,.),r

The plaintiff', are manufacturers of various preparations of grain sG,,,

starch, etc ., at Paisley. The defendant was in 1882 a general anr<1-'' Priw L

ACTION for goods sold and delivered, whereof the facts appear

POLSON

V.
\Z' ttl.FFSOIIs .

Ici
Re Ahern e-t
t_ovvhe.e ~y
ea > r 39D, n..-. e
Sri

.4-oD

	

31 .
I n

To bring about a complete novation, there must be three things :-1st, the new

debtor must assume the complete liability : '2nd, the creditor must accept th e

new debtor as a principal debtor : .std :3nl, the creditor must accept the new

contract in full satisfaction of and substitution for the old contract so that th e

original debtor is discharged .

Nov ., 1890.

THE QuEE Y

v.
Howe.

MCNEIL
v.

Howe.
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Judgment
cheque for some consignments until six months after delivery, in which

o- -7--case he generally surrendered the 1'. commission (or discount) ; but al l

.342 went on very satisfactorily until that date. On the 17th November ,
1886, the defendant wrote and sent two letters to the plaintiff~

Cse,va, (received 23rd November), informing them that he had hande d
.v<, s.~t over his Hamburg business to his brother Sigismund, who was to get

s

	

in all his outstanding accounts, and forward to the plaintiffs so much
. .2s-

	

as represented the goods consigned by them, and suggesting to the m

Cia.,sd,

	

to continue their connection with Sigismund, who had entirel y
Corp " . conducted that part of his business for the preceding two years ; that
wes+ yap .

	

he himself was to leave Liverpool for a new business in Britis h
GI 6c-c.ng. 3D

ems	 	 Columbia on the 25th November ; but not leaving any address . The
other letter contained a cheque for £57 10s . 1(1 . for goods shipped up
to 25th May. At the same time the plaintiffs also received a letter fro m

me,t.d .

	

Sigismund requesting to be continued on the same terms as Johann
Gt9~~s+2 had held . At this time goods had been forwarded to Johann, no t

'~ st c6<z)
included in the above cheque, and still unpaid for, to the amount o f
£35 9s . 1d . on the 10th .June, and on and since the 2nd July, amountin g
to £191 14s. lld., £227 4s. in all . The plaintiff's made no attempt t o

see defendant at Liverpool, where he was to embark on the 25th
November ; but they wrote to Sigismund acknowledging the cheque fo r
£57 10s. 1d. and taking time to consider his proposals .

BEGBIE,C.J commission merchant in Hamburg, Germany, where I believe he stil l

Dec., 1890. carries on business . In 1882, partly by letters and partly by persona l
interview, an arrangement was come to and acted on for many years ,

Potsox
v, the terms of which are not in dispute . The plaintiff was to supply the

WULFns0RN. defendant with all goods ordered by him at stipulated rates, delivere d
'"ad,A

n

	

at Hamburg ; the prices rangingg generally from 24 shillings to 3 0
rast shillings per 100 lbs ., with 1'. per cent. commission, as it was called ,
,3 41

		

4) but, I think more properly, a discount ; defendant to pay cash o n
delivery of each invoice ; the defendant to be the plaintiff's sole agent

R . aK °F S for sales in all Germany ; and business commenced and was continue d
for some time on those terms. After a while, however, the defendant ,

e

		

alleging the custom in Germany was to sell at six months' credit, aske d
to be allowed similar credit himself. This the plaintiff declined ; but-rand

Qe

	

es .y at length allowed three months ; and the course of business was, no t

,,e

	

that the plaintiff was upon every consignment to draw a three months '

	

"''c—	 4, bill which the defendant should accept, but at the end of the three
months defendant sent a cheque payable at sight . This continued
until November, 1886 ; the defendant occasionally delaying to send a
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On the 27th November Sigismund renews his application to be BEGI3IE,C .J

appointed agent, and sent in a new order on his own account for 30 Dee., 1890 .
cwt. corn flour and 20 cwt . moulding flour . On the 1st December the -

Potsox
plaintiffs reply promising to send the goods, and stating : " We place

	

v .

the agency in your hands on the same terms as your brother . With Worrrs°'zx.

regard to the old account, as some of the items are very far behind, R ~

we trust you will kindly attend to thew as early as possible . In the:°t°fe'
meantime we shall be pleased to learn when we may expect a remit

	

~ a

tance for a portion of them ." On the 24th December plaintiff's

" acknowledged receipt of a cheque for £:35 9s . Id. on payment of ou r

invoice for 11th June. We note another remittance will follow nex t

month . " Sigismund, however, met with disappointments in hi s

financial arrangements with an expected partner, and in a lette r

apparently dated 2nd January, 1887, but I think really written 2n d
February, says " I am therefore unable at present to pay your accounts .

I can only say I shall work in a manner which will enable me to pa y
your accounts in rates (i . P., by instalments) . I hope you will give m e

so much confidence as to keep me as your agent . I would pay you
.Judgment.

the old account as soon as possible in rates, and for all new goods I
might require I would promptly remit in three months . I intend also
to get a partner which would facilitate the payment of your account ,
and by the return of my brother I should be able to pay all debts to

you . " To this the plaintiff's reply : " It surprises us Very much tha t
your brother left for Amer ica without making provision for paying

our account, seeing we placed confidence in him . Be good enough to

give us his address that we may communicate with him direct . As

to continuing you our agent * * * * that must

depend very much on the way in which you pay up your arrears ."

At this time there was not only the £191 14s . lld . still outstanding ,
but Sigismund had not made any payment in respect of the 157 9s . 1d .

consigned to him on the 1st Dec. But as he was to have three months'
credit, nothing was as yet due from him in that respect, and th e
plaintiffs in this letter, 7th February, 1887, must have been referrin g

to arrears for goods consigne( l to Johann, part or all of the, £ 191 14s . 11d .

To this Sigismund replies on the 12th February, 1887, "I would
do my very best to pay all overdue accounts as quickly as possibl e

*

	

*

	

*

	

I would fix 15th August for the first payment of .£5 0
of the old accounts, other .£50 on the 15th February, 1888, and th e
rest with interest on 15th August, 1888 . I promise this supposing you
honour me with your confidence and continue me as your agent. "
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This suggestion is met by the plaintiffs in their letter to Sigismun d

of the 16th February : " In addition to the overdue account of your

brother, we have to consider the account of goods got in your own

name on 4th December last for £57 10s. This account will be due

on the 1st of March, and we must ask you to pay it before we send

you any more goods. At present we cannot say anything about th e
agency . "

Sigismund never paid any part of the £191, and has never yet

completed payment for the £57 10s ., of which some £18 still remain s
due. According to the " excerpt" taken from plaintiffs' ledger, whic h

I take to be an exact reproduction of the page, Sigismund's account i s

on the same folio as Johann's, but with a new heading, and a double

red ink line beneath, just as at the entry of Johann 's account .
As to Johann's account, whenever an order was, or orders were, pai d
off a double black ink line is drawn under the sum total so settle d
(irrespective of the time of year), both on the debtor and credit sid e
of the folio. These is no such double line at the end of the items
forming the £191 14s . led. total .

At the trial, some defences taken in the pleadings were immediatel y
abandoned, and only two were at all insisted on. The first of these
was that the goods were never consigned to Johann on his own

account, but only for sale on commission : that they have been sold ,
but as there was no tlel cretlere commission, Johann is not responsible .
This, however, was very faintly pressed. I may say that there is
absolutely no evidence of it, but, on the contrary, the whole course o f
business, which all parties describe as having been very satisfactor y

during many years, quite contradicts it. A merchant consigning fo r

sale on commission sends what goods ho chooses, with a limit, if h e
pleases, but the agent is bound to sell to the best advantage for hi s
principal . The agent is bound to send in accounts of his sales fro m
time to time. On this he charges a commission which varies, of course ,
but which is usually far more than one and one-half per cent . Now,
the whole course of trade here completely, contradicts the notion o f
goods being sent for sale on commission. They were always ordered

by \Vnlffsohn, delivered to him at agreed prices, which he paid a t

maturity, and no inquiry was ever made by the plaintiffs, whos e

business seems to have been very methodically managed, as to th e

actual proceeds received by hint . It is scarcely possible to describe a

clearer case of goods bargained, sold, and delivered . It is true, the

plaintiffs agreed that he should be their sole agent in Germany, but
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that merely meant that they would not make any bargains with BEGBIE,C . J

others except through defendant 's firm. This is a much clearer case Dec ., 1890 .

than Ex parte White in Re jYerill, ti Ch. App. 497, in which case, also,

	

Porsox
Nevill was sole agent for a district . But there the manufacturer did

	

v
wrI.FF30AY .

not wait for Nevill ' s orders, but sent the goods as he saw fit, and Nevil l

returned monthly accounts of his sales . Yet, even so, the contract wa s
held to be a sale, and not a mere arrangement for sale on commission .
And I understand that this ground of defence was ultimately aban-
doned, and that the plaintiffs ' claim was resisted solely on the groun d

of novation—that is, that the plaintiffs had adopted Sigismund as their

debtor instead of Johann .
Novation is a doctrine well known in our law, though rarely dis-

cussed. The more common instances occur in the amalgamation o f

companies, generally insurance companies ; as, where a person has

insured with company A, which becomes absorbed by company B, and
the dealings of the insured continue with company B . If B fail, the
insured often endeavours to pursue his remedies (if any) against com -

pany A. The doctrine is also sometimes invoked concerning the Judgment.

liabilities of an old firm after a change in the persons of the firm . If

the new firm fail, are the old firm discharged ? And I apprehend tha t

in order to a complete novation, three things must be established :

first, the new debtor must assume the complete liability ; second, the

creditor must accept the new debtor as a principal debtor, and no t

merely as an agent or guarantor ; third, the creditor must accept th e

new contract in full satisfaction and substitution for the old contract ;

one consequence of which is that the original debtor is discharged ,

there being no longer any contract to which he is a party, or by whic h

he can be bound.
MI these matters are in our law capable of being established b y

external circumstances : by letters, receipts, and payments, and th e

course of trade or business . And so it used to be in the old Roma n

law, from which our doctrine is borrowed ; but, acute as they were, o r

perhaps by reason of their acuteness, the old Roman lawyers " foun d

so much difficulty and nicety in forming presumptions as to whethe r

novation was intended by the parties or not, and so many conflicting

decisions were given, that our present constitution " says Guius (II I

170)" was enacted, which declares most openly that no novation shal l

take place unless the contracting parties have expressly declared it ;
otherwise, both the original obligation continues, and the new one i s
superadded, so that an obligation can be founded on either contract . "
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BEGBIE, C .,T (Sandars' Justinian's Inst ., p. 431 .) With us, however, the intention

Dec., 1soo. need not be expressed, but it must be clear, though, of course, in som e

PolsoY

	

cases slighter circumstances will suffice than in others . introducing th e

t .

	

difficulty which Justinian removed. Now, here I can find no clear
\vLFYsoxv. indication of any one of the three intentions which I have enumerated .

Obviously, what Johann intended, or wished, or expected, has nothin g

to do with the matter. Did Sigismund ever undertake to be a prin-
cipal debtor in lieu of Johann ? or to do more than remit what h e
could collect of his brother's debt ? I do not think that he ever did .
The nearest approach to it is in his letter of the 12th February, 1887 ,
when he offers to undertake to pay Johann 's debt by instalments of

.£50 every six months. But this is only an offer, and it is on conditio n

that the plaintiffs continue him their agent, which they immediatel y

decline to do. And I am not sure that it is more than an Alm to
guarantee Johann 's debt—as if, e . g., he had offered to endorse a note of
Johann 's in consideration of the appointment as agent . Still less i s
there any indication, either in their letters or their conduct, that the

du~h cent. plaintiff assume, or are ready to assume, Sigismund as their debtor i n
lieu of Johann ; and as to their assent to discharge Johann there is no

evidence at all . On the contrary, when they find that the paymaste r
whom Johann has left behind (for I think they do not treat Sigismun d
otherwise than merely as the person through whom they are to expec t
payment, as was held in Re Smith ex paste Gibson, 4 Ch. App . lit ;_' )
fails to remit according to his expressed expectation, they immediatel y
obtain Johann 's address, and on the 12th April, 1587, demand paymen t
from him, threatening an action, and it does not appear that he ha s
ever before alleged any abandonment by the plaintiffs of their origina l
claim. I think, therefore, that the plaintiff 's are entitled to recover ,
and there will b .: judgment for them with costs .

There are no less than four eases reported in 5 L . ft Ch . App., i n
which novation was set up . The most instructive is Re the Family
Endowment Society, p. 118, in which it was held not to have occurred .
In two of the cases, however, the doctrine was held to apply. Cocker' s

case, 3 Ch . D. 1, shows the importance of long acquiescence—in tha t
case . 15 years .

I think this was a proper case to sue in the Supreme Court, not i n
the County Court, and costs will be accordingly .

Judgment Jue plaintiil :s .
[This judgment was affirmed on Appeal .]
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IN THE COUNTY COURT OF VICTORIA .

	

BEGBIE,C . J

Dec ., 1890.

MOORE v. THE BRITISH COLUMBIA POTTERY COMPANY .

Building contract—Unsatisfactory work being done—Right of aggrieved party to take ove
and finish the Mork .

Where a building contract is so far performed that the parties cannot be restored t o
their original position, and unsatisfactory work is being done, if the party
aggrieved, in the absence of agreement ad hoc, interferes with the work so as to
make it difficult to determine the value of that already done, he does so at the
risk of having to pay the other party more than he has really earned, apart fro m

ACTION

the question of damages .

ACTION for damages for wrongfully preventing the plaintiff' from
fulfilling a contract to build a second kiln, the plaintiff having already
built one kiln to the satisfaction of the defendants .

Judgment was delivered by SIR M. B. BEGBIE, C . J., sitting as

County Court Judge, on December 17th, 1890, as follows :

This is an action for damages for wrongfully preventing the plain -

tiff from fulfilling a contract to build a second kiln, the plaintiff havin g

already built one kiln to the satisfaction of the defendants. The

second kiln was to be 4 feet wider diameter inside than the first, an d

6 ft. 6 in . to the spring of the arch ; in other respects to be of similar
construction to the first kiln . The memorandum of contract i s
informally drawn and undated, and only signed by the plaintiff—bu t
it was very properly at once admitted by Mr. Burris, the defendant 's
manager. It contained in addition these words : " I will also take
down old kiln " (not the kiln built by plaintiff) " and use what will d o
for new kiln, and you furnish all material on the ground. I will do
all labour and complete the kiln for .̀+285 ." No time is mentioned for

the completion of the contract . It was alleged by the defendants, bu t

I think not proved, that the plaintiff had agreed to finish the kiln i n

ten days. There were, however, proved subsequent additional agree-
ments concerning two other matters . The plaintiff was to get 81 5

additional if he completed by the 1st October. It is not shown whe n

he commenced, but this s t5 was not earned . It was also subsequentl y

agreed that the walls were to be an extra half-brick in thickness, for

which plaintiff was to he paid S25 . This extra half-brick has bee n

laid, so that the whole price was to be 5310 . Disputes arose during

MOORE
V.

B.C . POTTERY
Co .

.Tudgtnent .
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BEGBIE, C.J the work, and at length the defendants took the whole into their ow n

Dec ., 1690 . hands and deducted the expenses incurred thereby, $138 .50, paying to

MOORE
the plaintiff $171 .50, the balance of the $310.

v.

	

I am satisfied on the evidence that there was some delay caused b y
B .C . POTTERY

the defendants neglecting to have, as they were bound, all necessar y
materials on the ground when wanted . However, the work not being
completed by the middle of the month, the defendants, on the 16t h
October, stopped the plaintiff from working there any longer, and
completed the kiln with their own men .

It was obvious that this was not within the defendants' right,
When a contract is to some extent performed, so that the parties

cannot be replaced in the original position, the general rule is that the
agreement must stand ; the contractor must complete his work, and

the aggrieved party (if either consider himself aggrieved) must seek
his remedy (if any) in damages . Where, however, there is a partia l
failure of consideration, e. g., here, if Moore had not properly complete d
his work, and yet was suing for his whole contract price, the Court
will, in order to prevent unnecessary litigation, permit the defendan t

Judgment . to set up such partial failure or incomplete performance in mitigation
of damages. " The claim is to be allowed, " says Lord Ellenborough ,
after consulting with all the Judges, " to the extent of the benefit con -
fcrred "—Farmsworth v. Garrard, 1 Camp., :38 . The cases, which
are very numerous and conflicting, are collected and considered i n
Smith 's Leading Cases, Vol. II, p . 19, et seq. But the present case i s
complicated and difficult beyond the others, by reason of the defendants '
interference ; for I now have to estimate, as well as I can, what th e
plaintiff has lost by the loss of his bargain, as well as the defendants '
loss from the imperfect execution of the contract . If the company
had allowed the plaintiff to complete the work, refusing to pay unti l
it was properly completed, it would have been comparatively easy ,
when Moore had delivered what he considered a proper kiln, to hav e
estimated how much it fell short of the value of the kiln contemplate d
in the agreement. He would have sued the company for a quantum

r,aer u,it. But the defendants have not followed this course . They have
made it almost impossible to say how far Moore 's work was deficient,
and have prevented the plaintiff from the profit which he would hav e
earned by continuing to work (estimating it, at the lowest, as his own
wages as a bricklayer) . They have torn down part of the plaintiff's
work and rebuilt it after their own fashion, and this in the part whic h
probably is the most important, and which they assert to be the most
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defective, viz., the internal arch over the door and the portion of the BEGBIE,C . J

cupola resting on it . That, as it now stands, is really the defendants ' Dec ., 1890 .

work, and not the plaintiff ' s . It is impossible now to judge of the
MOORE

nature or safety of the plaintiff 's work there. The interference took

	

v.

place and the plaintiff's work was stopped, when the cupola was a
B.C .

Co
ERY

good deal more than half finished. The plaintiff says it would have
taken him three days, working with one other man, to finish it . The
defendants ' witness, Jones, says it actually took him and another ma n
seven days to finish it. The difference is probably owing to this, that
Jones not only completed the cupola, but made other alterations. If
seven days were a reasonable time for this small portion of the whol e
work, ten days was surely an unreasonably short time in which t o
expect the whole kiln to be completed, the very site for the founda-
tions having to be cleared away by the plaintiff and the old material s
cleaned up for use . Of course a larger number of men woul d
be employed in the lower parts, but, from this statement by th e
defendants' own witness, I am not at all convinced that the com-
pletion of the kiln by the 16th October showed any want of dispatc h
on the part of the plaintiff. And some of the delay, at least, was Judgment.

caused by defendants ' non-delivery of materials ; and yet it was this
delay which was alleged as a chief reason for the plaintiff's dismissal .

At the request of the parties, I have inspected the kiln, and wa s
conducted all round it, inside and out .

His Lordship then entered into the details of the building and the
alleged defects, and continue

d The defendants ' secretary stated from his book that the company
appear to have paid $ 105.23 for the various alterations and additiona l
work to complete the kiln since it was taken out of the plaintiffs
hands . They had no right at all to take it out of his hands, and if th e
necessary alterations had been made (as they ought, if necessary) b y
the plaintiff himself, he would, as a workman, have saved the wages o f
at least one bricklayer at $5 per day . It is impossible, in a contrac t
worded like this, and in the absence of express stipulation (such as i s
sometimes, however, found in contracts for important buildings, an d
almost always in a very stringent form in contracts for building ships )
to allow the company to take over the work when they choose, alleg e
what defects they choose, employ what labour they choose, finish th e
kiln to their own notions, and then charge all the outlay to the con -
tractor. Yet the company have themselves made it quite impossibl e
to form any accurate notion of the cost of the defects which they
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BEGBIE,C .J allege they had a right to have rectified, except that they show tha t

Dec., 1890. they have spent $108 .23, one-half of which the plaintiff would prob-

MOORE
ably have saved in wages .

v

	

His Lordship then stated some deductions from the plaintiff's claim ,
B .C . POTTERY

CO .

	

and concluded :C

I give judgment for plaintiff for S94, in addition to the $171.50
already paid ; and as the defendants have, in my opinion, taken quite
an erroneous, strong-handed view of their rights, they must pay th e
costs of this action .

Judgment for plaintiff

KEARY v. MASON .

Execution purchaser of equity of redemption—Arrears of interest—What recoverable .

An execution purchaser of an equity of redemption is entitled to redeem only upon
payment of the whole arrears of principal and interest legally recoverable fro m
the mortgagor, and twenty years of such arrears are recoverable under the usual
covenant to pay.

REDEMPTION action by an execution purchaser, the dispute bein g
as to what amount of arrears were recoverable by the mortgagee
(defendant), the plaintiff claiming that only six years ' arrears were
recoverable by reason of the Statute of Limitations, 3 & 4 Win . IV . ,
ch . 27, s. 42 .

The case came on to be heard by MCCREIGIT, J .

McColl for plaintiff ; Richards, Q .C., for defendant.

The following authorities were referred to during the argument :—
3 & 4 Wni. IV., ch . 27, s . 42 : C. S. B. C., 1888, ch . 42 (Execution Act) ;
Edmund's v . Waugh, 1 Eq. 41$ ; Int rc :Matslhfield, 34 Ch . D. 72 1
re Roberts, 14 Ch. D. 52 : Sutton v . Sutton, 22 Ch. D. 311 ; llordeven
v . Rradbarn, 22 Or. 98 ; .11cDunald v . McDonald, 11 O. R. 190 ; Smith
v . Hill, 9 Ch. D. 143 ; Fool v, Allen, 15 Gr. 565 ; St. Jahn v . Rykert,
10 S. C. R. 238 ; Brotcut v . JlcLean, 18 O. R. 333.

February 10th, 1891 . AICCREIGIrr, J . :

Judgment . In this case, it appears that in December, 1876, Captain Pittendri ;h
mortgaged to Mr's . 131ac1 : certain lands for 5700, falling due in Decem-
ber, 1878, with interest payable at one per cent. per month ; and i t

JIcCREIGIIT, J .

Feb ., 1891 .

KEARY
V.

MASON .
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was also covenanted by Captain Pittendrigh that, in default of pay- sIocREIOIrr, J .

ment when due, the same rate of interest should continue to be payable Feb., 1891 ,

till the principal was paid, and there was the usual power of sale . On
KanRY

the 20th July, 1878, Pittendrigh further mortgaged to one Haynes

	

v.

certain lands for $2,000, falling due July 29th, 1883, interest being Mes°x'

payable at one per cent. per month, and the usual covenant as afore -
said as to payment of interest in case of failure to pay principal when
due, and there was the usual power of sale. In July, 1878, the firs t
mortgage was duly assigned to Haynes, who died leaving the defend-
ant Mason his administrator, with the will annexed . The Crown
recovered a judgment against Pittendrigh, and in pursuance thereof
his equity of redemption was sold by the Sheriff under the Execution
Act (vide p . 384 et seq ., C. S . 1888), the plaintiff herein being the
purchaser.

Full notice was given in the Gazette of the present claim for interes t
upon payment of which alone it is contended that Keary is entitled t o
redeem, the present suit being one by Keary against Mason for
redemption, and the question is neatly raised whether Keary, under Judgment .
sec. 42 of 3 S, 4 Wm. IV., ch. 27, is entitled to redeem on payment only
of six years ' interest, or whether he must also pay the antecedent
interest from the dates of the mortgages, it being admitted that none
was ever paid .

The pleadings do not disclose all these facts, but such facts wer e
properly admitted, and I stated that I should make all possible amend-
ineuts for the purpose of raising the only question in dispute, which
was as I have previously stated . I may say, however, that the Gazette
of May 8th, 1890, was put in, showing the amount of interest claimed .

I think, from perusal of the sections 37 to 44 and Schedules to
the Execution Act before referred to, that Keary can only redeem on
payment of the interest in full . Sec . 44 says any purchaser ma y
remove or satisfy any mortgage in like manner as the executio n
debtor might have done, and thereupon the purchaser shall acquire th e
same estate as the execution debtor would have acquired in case the
removal or satisfaction had been effected by the execution debtor, i . e . ,
of course suit for redemption, unless the removal or satisfaction coul d

be made by agreement .
Now, 11r. .nIcColl admitted, and, I think, correctly admitted, that if

Captain Pittendrigh had been seeking to redeem, he would have been
obliged to pay all the interest recoverable under the covenant, and no t
merely the six years ' interest, and the result seems plain that the pur-
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chaser, in order to redeem, must do the same. Consideration of the

remainder of sec . 44 makes this evident, for the mortgagee is to giv e

to the purchaser a certificate of satisfaction in Form F in the Schedule ,

and that the mortgage " has been paid off and satisfied ." This cannot

mean that the mortgage can be redeemed by Keary on payment o f
six years' interest only, while Captain Pittendrigh would, before th e
sale, have had to pay interest in full in order to redeem, for, if so, the
Act operates as a confiscation pro tanto of the mortgagee's rights .

Section 39 shows further the anxiety of the Legislature to protect

the mortgagee, and also the mortgagor, as against the purchaser at th e

Sheriff's sale, for if the mortgagee enforces payment against the mort-
gagor (as of course he might do here against Pittendrigh in full unde r

the covenant), then the purchaser is to repay the mortgagor " the

amount so paid," and until payment the lands are to stand charged

with the amount. This is quite inconsistent with the theory tha t

Keary, the purchaser, can redeem on payment of only six years '

interest. If he can do so, he may defeat this machinery intended to

preserve the rights of the mortgagee against the mortgagor, as well as
of the latter against the purchaser, and, even if he does not defeat it, a
useless circuity of action will ensue .

The Act (taken from an Ontario Act) is unknown to the commo n
law. The power to purchase is a creation of the statute, and the pur-
chaser must have simply such rights as it gives . The remarks of Mr .
Justice Willes, in Wolverhampton N. IV. Coal's v . Ilawkesford, 28 L.
J. C. P. at p. 246, as to such purely statutory remedies, may b e
referred to .

That Mr . McColl's admission that Captain Pittendrigh could onl y
have redeemed on payment in full of the interest is correct, can b e
proved by many cases . I refer to Edmunds v. Waugh, 1 Eq. at p .
421, fully approved by Kay, J ., In re Marshfield, 34 C11 . D. at p. 723 ;
In re Roberts, 14 Ch. D. at p . 52, per Cotton, L.J., upon which see th e

remarks of Kay, L . J ., in Jlellersh v . Brown, 45 Ch. D. at p . 230, and

sec 3 & 4 Wm. IV. 42, sec. 3 . And the case is stronger where, as i n
Ontario and British Columbia, the Act in ituestion enables the mort-
gagee, besides proving for the principal and six years' interest; to go
into a Court of law, recover on the covenant, and put his fa. fa . in the
Sheriff ' s hands, and thus charge the lands with the remaining interest :
see per Blake V. C., in Howeren v. Bradburn, 22 Gr. at p. 98, and
McDonald v . McDonald, 11 O . B. at p . 190. This principle applies

more strongly since the Acts . No doubt there are older English case s

McCREICHT, J.

Feb., 1891 .

KRY
v.

Mason .

Judgment.
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where contrary extra judicial opinions have been expressed or in-
timated, but, if I may venture to say so, the attention of the Cour t
was not directed to the fact that the Legislature, in passing 3 & 4
Wm. IV., ch. 27, kept in view the distinction between the extinguish-
ment of a right (see sec . 34), and the mere bar of a remedy, as unde r
sec . 42. This distinction has been more clearly pointed out in recen t
cases (see Lycll v . Kennedy, 18 Q. B. D. 814) not affected by th e
reversal in 14 App . Ca. on other points ; and there is no doubt a party
seeking to redeem must pay all the interest, and this is the vie w
adopted by text writers—see Fisher on Mortgages, p . 990, and 2 White
and Tudor L. Ca. 1229, Ed. 1886 .

It may be superfluous to observe that Keary thought, after notic e
through advertisement (see B. C. Gazette, May 8th, 1890), that interest
from 1876 to 1878, respectively, was recoverable on the mortgages.
In this respect, he seems to be much in the position of a lessee of a
" tied " public house, who, having obtained the lease at a lower rent b y
reason of the restriction, ought not to complain that he by covenan t
was bound to buy his beer from the lessor alone—44 Ch . D. 503, 514.

This judgment is to be considered as given, and is given on th e
hearing of the case . Costs to follow the event.

Judgment accordingly .

.5 1

McCREIOHT, J.

Feb ., 1891 .

KEARY
V.

MASON .

TURNER AND JONES c. CURRAN et al .

" Land Act," sir . ,16-Validity of Agreement for ,vale of Pre-emption Claim .

McCREIOUT, J.

June, 1891 .

TURNER et al .
An Agreement for the sale of a Pre-emption Clain is void by section 26 of the "Land

	

v .
Act, 1888."

	

CURRAN et al .

ACTION to enforce an agreement for the sale of a Pre-emption Statement.

Claim, evidenced by the following writing :—

	

d isfr~

" VANCOUVER, October 22nd, 1889 . s 4•C4 •373

" RECEIVED of H. A. Jones 8100 as part payment of purchase of

	

ho d
" Pre-emption Claim registered in District Registry 541, New West- s%Yse w

" minster District, and situate south and adjoining pre-emption claim {$ 4'8
` 174, New Westminster District . Purchase price 8450, balance o n
" delivery of deed . Said claim said to contain 80 acres, more or less .

(Signed)

	

" EDWARD J . CURRAN. "
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Allegations of fraudulent and collusive transfer by the defendan t
Curran to another defendant were made and denied in the pleadings ,
but the facts as to this are immaterial for the purpose of the report.

The action came on to be tried before MCCREIGHT, J.

Campbell for plaintiffs ; McPhillips for defendants.

June 26th, 1891. The learned Judge, after considering certain
allegations of fraud, proceeded as follows :

Mr. McPhillips for the defendants contended that the agreement fo r
sale having been made before the issue of the Crown Grant to Curra n
was void, and I think this is correct. The question arises upon sec.
26 of the, Land Act, p. 515, Con . Stat., 1888, which, however, Mr .
Campbell for the plaintiff contends only means that a transfer mad e
before issue of the Crown Grant shall be invalid till the time of suc h

issue, but not thereafter . With a view to determine this it is prope r
to consider the former law, which is to be found in the Consolidate d
Acts of 1871, known as the Land Act, 1870, sec. 13, p. 496, whic h

Judgment. says the pre-emption right may be transferred after grant of the certi-
ficate of improvements, but not before. The Consolidated Statutes of
1877, sec. 37, p . 327, known as the Land Act, 1875, contains the sectio n
now under discussion almost word for word, and section 36, p . 327 ,
chews that no departure was contemplated from the policy of the Ac t
of 1870 last above quoted . Exactly the same remark applies to secs .

25 and 26, respectively, of Consolidated Acts of 1888, p . 515. I shal l
shew presently that even if section 26 stood alone, it would not bea r
Mr. Campbell's construction, and certainly not when read in connectio n
with section 25 .

His construction involves the obvious fallacy " that a thing denied
with special circumstance imports an opposite affirmation when once tha t
circumstance is expired," or, in other words, that a transfer rendere d
invalid until after issue of a Crown grant becomes valid immediatel y
upon such issue. If this construction be correct, then it (see . 26) oper-
ates as a more than useless affirmation of the common law principl e
that "the interest" when it occurs feeds the estoppel—Dodd v . Oliver ,
5 M. & R. ; see 2, Sm. L. Ca., p . 775, ed. of 1879. And it sanctions and
authorizes an intending pre-emptor to transfer, or purpol t to transfer ,
to a purchaser even before pre-empting, and, as soon as the Crown

grant issues, the interest will feed the estoppel in favour of such pur-
chaser ; so that Crown lauds far from being peopled by bona tid e

settlers will be pre-empted chiefly in the interest of the land speculator .

52

McCREIGHT, J.

June, 1891 .

TURNER et al.
v.

CURRAN et al.
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Perusal of every Act relating to Crown lands, it is needless to say, McCREIGHT, J.

indicates that the Legislature has been always careful to adopt a con- June, 1891 .

trary policy, and that section 26 is intended to prevent the pre-emptor TCRsER eta.
from disposing in any manner of the land until he becomes an ordinary

	

v .

owner in fee simple.

	

CURRAN et al .

There must be judgment for the defendants, with costs .
Action dismissed with costs .

IN THE SUPREME COURT OF BRITISH COLUMBIA, I N

ERROR .

PIEL KE-ARK-AN, PLAINTIFF IN ERROR,

v.

HER MAJESTY THE QUEEN, DEFENDANT IN ERROR .

Writ of Error—Jurisdiction of County Court Jude—Speedy Trials Act, C . S. C., ch .

175, and Amending Arts, 51 Viet ., ch . 6, 52 Vicl., ch. 47—Statutes 1590, B. C. ,

ch. 8, sec . 9, validity of.

Plaintiff in Error was tried and convicted for housebreaking and larceny before th e

Judge of the County Court of Yale at a sittings held by him of the Count y

Criminal Court of Kootenay, there being no County Judge commissioned fo r

the latter County by the Governor Ceneral of Canada.

By the "Speedy Trials Act " (C. S . Can., cap. 175), as amended by 51 Vie., cap . 46 ,

the expression " .Judge, " in the Province of British Columbia, was defined t o

mean the Chief Justice or a Puisne Judge of the Supreme Court, or a Judge of a

County Court ; but by 52 Viet ., cap. 47, this definition of a Judge is repealed ,

and in lieu thereof it is provided that in the Province of l3ritish Columbia th e

expression " .Judge " means and includes the Chief Justice or a Puisne Judge o f

the Supreme Court, or any Judge of a County Court .

By the Provincial statute, 53 Vic ., cap. 8, sec . 9, the "County Courts Amendmen t

Act, I890," it is enacted as follows :

" Until a County Court Judge of Kootenay is appointed, the .Judge of the County

Court of Yale shall act as and perform the duties of the County Court Judge o f

Kootenay, and shall, while so acting, whether sitting in the County Court Distric t

of Kootenay or not, have, in respect of all actions, suits, matters, or proceeding s

being carried on in the County Court of Kootenay, all the powers and authorities

that the Judge of the County Court of Kootenay, if appointed and acting in th e

said District, would have possessed in respect of such actions, suits, matters, and

FULL BENCH

Aug., 1891 .

PIEL KE•ARK-
AN
V.

REGINA.
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proceedings ; and for the purposes of this Act, but not further or otherwise, th e
several districts, as defined by sections 5 and 7 of the County Courts Act, over
which the County Court of Yale and the County Court of Kootenay, respectively ,
have jurisdiction, shall be united . "

Held, on appeal, quashing the conviction, per BEGBIE, C. J ., WALKEM and DRAKE,

JJ., that the Judge had no jurisdiction to try the plaintiff in error either b y
virtue of the Speedy Trials Act and amending Acts, or by sec. 9 of th e
County Courts Amendment Act, 1890 (B.C.), which section so far as it purports
to appoint the County Court Judge of Yale to act as and perform the duties of
the County Court Judge of Kootenay is ultra vires of the Provincial Legislature .

Per CREASE and MCCREIGRT, JJ., dissenting, that the Judge had jurisdiction by
virtue of the Speedy Trials Act and amending Acts.

Firudson v . Tooth, 3 Q . B. D. 46, Valin v . Langlois, 3 S . C. R. 1, and Crowe v .
McCurdy, 18 N. S . 301, considered .

Statement. ERROR . Plaintiff in Error was tried and convicted on an informa-
tion for house-breaking and larceny before His Honour W. W. Spinks ,
Judge of the County Court of Yale, at a sittings of the County Cour t
Judge's Criminal Court of the County of Kootenay holden at Donald .

A Writ of Error, returnable in this Court, was afterwards obtaine d
upon the fiat of the Hon . THEODORE DAVIE, Attorney-General ; to

which a return was made, and under a Writ of Habeas Corpus
directed to the Sheriff of Kootenay the Plaintiff in Error was brough t
into Court in custody of the said Sheriff, and by his counsel, A . G. M .
Spragge, prayed oyer of the Writ of Error and the return thereto ,
which were read as follows

WRIT OF ERROR .

VICTORIA, by the Grace of God, of the United Kingdom of Great Britain and Ireland ,
QUEEN, Defender of the Faith .

To His Honour WILLIAM WARD SPINKS, Judge of the County Court of Yale, in th e
Province of British Columbia,—GREETING :

Because in the record and proceedings, and also in the giving of judgment, in a certain
information and complaint made against Piel Ke-ark-an at a sittings of the County
Court Judge' s Criminal Court of the County of Kootenay, holden at Donald, in the Count y
of Kootenay, on Thursday, the 6th day of November, in the fifty-fourth year of Our
reign, before His Honour William Ward Spinks, Judge of the County Court of Yale ,
for house-breaking and larceny, whereof the said Piel Ke-ark-an was accused before the
said His Honour William Ward Spinks, and was thereupon convicted before him, as i t
is said, manifest error bath intervened, to the great damage of the said Piel Ke-ark-an ,
as by his complaint we are informed.

We, being willing that the error—if error there be—should in due manner be correcte d
and full and speedy justice done to the said Piet Ke-ark-an, in this behalf do comman d
that, if judgment be thereupon given, you send us, distinctly and openly under you r
seal, the record and proceedings aforesaid, with all things concerning the same wit h
this writ, so that we may have them before us on the seventeenth day of July no w

FULL BENCH.

Aug., 1891 .

PIEL KE-ARK -
A N
V.

REGINA.
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instant, wherever we shall be in British Columbia, that the record and proceedings FULL BENCH.
aforesaid being inspected we may cause to be done thereupon, for correcting that error ,
what of right and according to the law and custom of the Dominion of Canada and the Aug ., 1891 .

Province of British Columbia ought to be done .

	

PIELKE . ARK-
Witness ourself at Victoria, in the Province of British Columbia, the fourteenth day

	

AN

of July, in the fifty-fifth year of Our reign .

	

v.
REGINA .

Let this writ issue.

	

[L.s . I
(Signed)

	

THEODORE DAVIE,
Attorney-General .

RETURN.

The record and proceedings whereof mention is within made appear in a certain
Schedule to this writ annexed.

The answer of William Ward Spinks, the County Court Judge within named .
WM . WARD SPINES ,

C. C. J.
PROVINCE OF BRITISH COLUMBIA,

COUNTY OF KOOTENAY,
To WIT :

Be it remembered that on Thursday, the sixth clay of November, in the year of Our
Lord one thousand eight hundred and ninety, at the Town of Donald, in the County
of Kootenay, in the Province of British Columbia, after the coming into force of a
statute of the Province of British Columbia, mule and passed in the fifty-third yea r
of Her Majesty 's reign, chapter eight, intituled " An Act to amend the 'Count y
Courts Act,'" and before any County Court .fudge had been appointed for the Count y
of Kootenay, before William Ward Spinks, Esquire, a County Court Judge in Britis h
Columbia, whose commission as such .Judge is in the words following, that is to say :

[L.S .]

	

IV. J. RITCIIIE ,

Deputy-Corernor.

CANADA .

VICTORIA, by the Grace of G(yl, of the United Kingdom of Great Britain and Ireland ,

QUEEN, Defender of the. Faith, &c., dc., &c.

To W It.LIAM WARD SPINKS, of the Town of Kamloops, in the Province of British
Columbia, in Our Dominion of Canada, Esquire, Barrister-at-Law—GREETING :

.J No. S . D . TIIOMI'soN, ) 7Z NOW YOU that reposing trust and confidence in you r

Attorney-General,

	

-L1 loyalty, integrity, and ability, We have constituted and

Canada.

	

'appointed, and We do hereby constitute and appoint you, th e
said William Ward Spinks, to be Judge of the County Court of Yale, in the Province o f

British Columbia .
To have, hold, exercise, and enjoy the said office of Judge of the County Court of

Yale, unto you the said William Ward Spinks, with all and every the powers, rights ,

authority, privileges, profits, emoluments, and advantages unto the said office of righ t
and by law appertaining, (luring good behaviour and during your residence within th e

territory to which the jurisdiction of the said Court extends, that is to say : The pollin g

divisions of Cache Creek, Kamloops, Nicola Lake, Okanagan, and Rock Creek, in th e

Electoral District of Yale .
Iv TESTIMONY WHEREOF, We have caused these Our Letters to be made Patent an d

the Great Seal of Canada to be hereunto affixed : WITNESS, the Honourable Sir

Statement .
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William Johnston Ritchie, Knight, Deputy of Our Right Trusty and Wel l
Beloved the Right Honourable Sir Frederick Arthur Stanley, Baron Stanley o f
Preston, in the County of Lancaster, in the Peerage of the United Kingdom ,
Knight Grand Cross of Our Most Honourable Order of the Bath, Governor -

General of Canada, at Our Government House, in Our City of Ottawa, this
nineteenth day of September, in the year of Our Lord one thousand eight hundred
and eighty-nine, and in the fifty-third year of Our reign .

By Command .

J. A . CHAPLEAU ,
Secretary of State.

Cometh in custody of the Sheriff of Kootenay Piel Ke-ark-an, who stands committe d
to gaol for trial on a charge of being guilty of having, on the seventh day of September ,
A . D. one thousand eight hundred and ninety, at St . Eugene Mission, in the said
County of Kootenay, feloniously broken and entered a certain shop, the property of on e
Edward Kelly, and with having committed a felony therein by taking and carryin g
away certain goods of the said Edward Kelly, being in the said shop, to wit : One pair
of mocassins of the value of fifty cents, and certain gold dust of the value of four dollars ,
and the said William Ward Spinks, the Judge aforesaid, having then and there stated
to the said Piel Ke-ark-an that he was charged with the said offence, and having
described it, and having also at the same time and place stated to the said Biel Ke-
ark-an that he had the option to be forthwith tried before the said William Ward
Spinks, the Judge aforesaid, without the intervention of a jury, or to remain in custody ,
or under bail, as the Court might decide, to be tried in the ordinary way by the Cour t
having criminal jurisdiction, the said Piel Ke-ark-an consents to be tried before the sai d
Judge without a jury, and thereupon being forthwith arraigned upon the said charge ,
and it being demanded of him, the said Piel Ke-ark-an, how he will acquit himself o f
the said charge, the said Piel Ke-ark-an says that he is not guilty thereof, whereupo n
the said Judge appoints the same day, the said Thursday, the sixth (lay of November ,
one thousand eight hundred and ninety, for the trial of the said Piel Ke-ark-an upo n
the said charge, and immediately proceeds to and does try the said Piel Ke•ark-an fo r
the said offence, and cloth adjudge him guilty thereof, and forthwith it is demanded o f
the said Piel Ke-ark-an if he bath or knoweth any thing to say wherefore the said Judg e
here ought not for the said offence to pass sentence upon the said Piel Ke-ark-an, wh o
nothing further saith than he hath said before.

Whereupon all and singular the premises being seen, and by the said Judge here full y
understood, it is considered that the said Piel Ke-ark-an be imprisoned for eightee n
months and kept at hard labour in the Common Gaol at Kamloops, in the County o f
Yale, being the Common Gaol nearest to the place where the said sentence was pro-
nounced, and there being no Common Gaol in the County of Kootenay .

Spragge then, on behalf of the plaintiff in error, craved leave t o
assign error, which was granted, and he thereupon filed the following

Assignment

	

ASSIGNMENT OF ERRORS .
of Errors.

And now, on this seventeenth day of July, A . D. one thousand eigh t
hundred and ninety-one, before Her Majesty's . .. Supreme Court ... of .
British Columbia, cometh the said Piel Ke-ark-an into the Court her e
under safe and secure custody, by virtue of a writ of habeas corpus

5 6

FULL BENCH.

Aug., 1891 .

PIEL KE-ARK -

A N

V.

REGINA .

Statement.
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issued in that behalf, and immediately saith that in the record and FULL BENCH .

process aforesaid, and also in giving the judgment aforesaid, there is Aug., 1891 .

manifest error in this.

	

['IEr KE•ASx -
That the Commission of the said William Ward Spinks is limited to

	

AN.

the County of Yale, and that, therefore, he, the said William Ward REGINA .

Spinks, had no authority or jurisdiction to try the said Piel Ke-ark-an
in the County of Kootenay, or to exercise the functions of a County
Court Judge in the last mentioned County, and that section 9 of th e
County Courts Amendment Act, 1890, purporting to empower the
Judge of the County Court of Yale to act as and perform the dutie s
of the County Court Judge of Kootenay, and to exercise jurisdictio n
therein, and also purporting, for the purposes of that Act, to unite th e
two Counties, is beyond the competence of the Provincial Legislature ,
and void, or at least inoperative, in the absence of a Governor-
General's Commission authorizing the County Court Judge of Yale t o
exercise jurisdiction in Kootenay .

There is also error in this, that the alleged offence of the said Piel
Ke-ark-an is stated to have been committed within the County o f
Kootenay, and the trial proceeded in the County Court of Kootenay, A~ n mean t

before the said William Ward Spinks, who was not a Judge of that

	

Er .

Court .

And this the said Piel Ke-ark-an is ready to verify—wherefore h e
prays that the judgment aforesaid, for the errors aforesaid, may b e
reversed and annulled, and altogether had for nothing, and that h e

may be restored to the free law of the land and all that he has lost b y
the occasion of the said judgment .

A. G. M . SI'RAGGE .

Whereupon the Crown immediately joined in error as follow

s And the HonourableTheodore Davie, Attorney-General, presen t
here in Court in his proper person, who for our said Lady the Quee n

prosecuteth, and having heard the matters aforesaid above assigne d
for error in manner and form aforesaid, for our Lady the Queen sait h
that there is no error in the said record and proceedings, nor in th e
giving the judgment aforesaid : Therefore the said Attorney-Genera l
of our Lady the Queen prayeth that the Court of our said Lady th e
Queen now here may proceed to examine as well the record and pro-
ceedings aforesaid and the judgment thereof given as aforesaid as th e

matter above assigned and alleged for error, and that the judgment i n
all things may be affirmed .
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The question raised for the decision' of the Court was whether or no t
His Honour Judge Spicks, being Judge of the County Court of Yale ,
had jurisdiction to sit and try the plaintiff in error in the Count y
Court of Kootenay, by virtue of the Commission set out in the Return,
section 9 of the Provincial County Courts Act, 1890, and the Speedy

Trials Act, as amended by 51 Vic ., ch. 46, and 52 Vic., ch. 47, eithe r
singly or together, the learned Judge not holding a Commission fro m
the Governor-General as Judge of the County Court of Kootenay .

The case was argued before all the Judges of the Supreme Court,

sitting in Banc .

Spragge, for the plaintiff in error, relied on the assignment of errors ,
particularly that which alleged that section 9 of the Provincia l
County Courts Act, 1890, was ultra vires of the Provincial Legislature .

Davie, A .-G., for the Crown. The section is intra vires. Similar

legislation is to be found in Ontario—R. S. O., 1887, c . 46, ss. 14, 15 ,
17, 18 . To give effect to the plaintiff 's contention would be virtually

to hold that the Local Legislature could not alter the limits or area o f

a County, which clearly the Legislature has the sole power to do—B .
N. A . Act, s. 92 ., s.-s . 14. The great preponderance of judicial authorit y
is in favour of the power to enact the section in question . I refer to
In re Wilson v. dfcGuire, 2 U . R., 118 ; Gibson v. McDonald, 7 O. R . ,

401 ; Crowe v. McCurdy, 18 N. S., 301 . The Dominion clearly have
the right under section 101 of the B. N. A . Act to constitute a Cour t
for the better administration of the laws of Canada. This they have
done in establishing the Speedy Trials Court. And who is to consti-
tute such a Court? A County Court Judge of any particular district ?
No ; any County Court Judge .

After taking time to consider, the learned Judges delivered th e
following judgment s

SIR M. B. BEOB1E, C . J . :

In this case, the point is sufficiently raised in the Writ of Error, an d
the return and assignment of error annexed thereto, viz . : Whether
Mr. Spinks had jurisdiction to sit and try the prisoner at Donald, i n
the County of Kootenay, by virtue of his Commission, dated the 19t h
of September, 1889, and section 9 of the Provincial County Courts
Act, 1890, and section 2 (a), sub-section (5), of the Speedy Trials Act ,
1889, together or separately .
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As to section 9 of the Provincial Act, it seems, so far as it seeks t o
extend the territorial limits of Mr. Spinks' jurisdiction, to be beyon d
the competency of the local Legislature. That Legislature in 1883
constituted six County Courts, each with well defined territorial
boundaries. One of these is to be styled (section 4) the County Court
of Yale, having jurisdiction throughout the five polling divisions
therein enumerated of the Electoral District of Yale ; and another is
section 7, to be called the County Court of Kootenay, having juris-
diction throughout the Electoral District of Kootenay. Each such
Court is (section 11) to have its own separate seal, bearing the nam e
of the Court, and is to be holden before a Judge, to be called * * *
(section 12) " the Judge of the County Court of Yale, * * * " th e
Judge of the County Court of Kootenay," etc., respectively. This
statute was repealed and re-enacted in the Consolidated Acts, 1888.

By The British North America Act, 1867, section 96, "the Governor -
General shall appoint the Judges of the Superior, District, and County
Courts in each Province."

On the 16th April, 1889, the Speedy Trials Act was amended by the
Dominion Statute, 52 Viet ., c . 47, and by section 2 (a), sub-section (5) ,
" the expression `Judge' means and includes," * * * "in Britis h
Columbia the Chief Justice, or a Puisne Judge of the Supreme Court ,
or any Judge of a County Court . "

At this time (19th April, 1889), there were only two gentleme n
commissioned as County Court Judges in the Province, viz . : the Judge
of the County Court of Nanaimo, and the Judge of the County Cour t
of Cariboo . But the Judges of the Supreme Court have long bee n
authorized to act as County Court Judges in every district of Britis h
Columbia.

By the Commission set out in the return to the Writ, dated 19th
September, 1889, Mr. Spinks was appointed to he Judge of the said
County Court of Yale, and the powers therein granted were thereb y
limited to he exercised by him while resident within the five pollin g
divisions enumerated in the Provincial Statutes . which are again
enumerated and expressly declared to constitute the extent (i . e ., the
territorial extent) of his jurisdiction .

In 1890, there being no Judge appointed to the County Court o f
Kootenay by the Governor-General, a Provincial Statute was passed ,
as mentioned in the Assignment of Errors, the 9th section of whic h
empowers the Judge of the County Court of Yale, pending the vacanc y
of the Kootenay County Court, to perform all the duties, and to have

5 9

FULL BENCH .

Aug., 1891 .
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FULL BENCU . all the powers and authority, of a Kootenay County Court Judge ;

Aug., 1891 , and for the purpose of this Act the two districts were thereby united .

PIELKE-ARK-
Now, the Provincial Legislature having, as it is not contested, law -

AN

	

fully in 1883 created two County Courts, viz. : of Yale and Kootenay,

REGINA . might in-1890 just as lawfully have repealed that Act, and created one

County Court extending over all the territory comprised in the two

County Courts Districts created in 1883 . The effect might have been

that the Yale Court would have become extinct . What would hav e

been the position of the Judge it is unnecessary to inquire ; but this

seems clear, that he would not have been, without a fresh appoint-
ment by the Governor-General, the Judge of the new County Cour t

thus created. The Provincial Legislature would not, probably, have

attempted in such a case to appoint the Judge of the new Court,

directly ; but this is just what section 9 attempts to do indirectly .

For the repeal and extinction and new creation is by no means th e

object nor the effect of that section 9 . The Legislature by no means
intend to extinguish the Kootenay County Court, which they had

created in 1883. They carefully provide for its continuance, an d
Judgment of expressly contemplate the appointment at some future time of a Judg e
Begbie, C . •1•

of that Court (viz., by the Governor-General) . They certainly abstai n

from appointing a Judge (le nomine ; but they confer upon Mr . Spinks ,

for the present, all the powers and authorities which a Judge, i f

appointed (viz., by the Governor-General), would have had in th e

district. But the person who has all the powers and duties, all the

authorities and jurisdiction of a Judge, what is he but the Judge ? II e

may also have some other designation ; a Collector, a District Magis-

trate, etc . He is, nevertheless, the Judge, and the sole Judge for th e

time being in that Court in which he presides ; and so the Legislature

evidently intends Mr. Spinks to be . It would be absurd to suppose

that section 96 of The British Korth America Act could be defeated

by the simple contrivance of calling the person invested with all th e

judicial powers and duties of the County Court Judge, a Commis-
sioner, or Administrator, or by leaving him without any specific titl e

whatever, as in the present case. The Provincial Legislature migh t
with precisely the same propriety, and a similar infraction of the sam e

section 96 of The British North America Act, appoint some person

during the temporary inability or absence of the Lieutenant-Governo r

to exercise his powers and perform his duties, carefully abstaining from
w

calling their nominee a " Lieutenant-Governor, " or some person t o

perform the duties and exercise the jurisdiction of a Judge of this
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Court, so long as they did not call their appointee a "Judge." Nor FULL BENCH .

could these encroachments of the Provincial Legislature be validated Aug., 1891 .
by having received the Royal Assent, announced at the close of the

PIEr 1iE-Ass -

Session by the Lieutenant-Governor, nor could they be validated by

	

AN

an Act of the Dominion Parliament . It is sufficient to point out that REGINA .

the power of appointment having being placed where it is by an Ac t

of the Imperial Parliament, nothing less than another Act of that

Parliament can repeal or vary the arrangement .

I am, therefore, of opinion that Mr. Spinks derived no authority
whatever from section 9 to exercise any judicial authority in the Court

of Kootenay .
But a much more difficult question arises when we come to consider

the Dominion Act, c. 47, s. 2 (a.), sub-s. 1 (The Speedy Trials Act,

1888), defining that " in British Columbia the Judge in a Speedy Trials

Court may be " * * * " any Judge of a County Court."
Mr. Spinks is undoubtedly a Judge of a County Court ; and these
words in their plain and simple sense, and if they stood alone, woul d
undoubtedly seem to include him ; and that is the sense in which a
statute is always to be construed : logztitur ad rulgus, and it is not to Judgment o f

Begbre, C .J.
be lightly frittered away by trivial or artificial distinctions . There
must be some grave inconvenience, impropriety, or inconsistency,
making it in the highest degree improbable that the Legislature coul d
have intended to use the particles "any " and "a" in the primary
popular sense without any qualification, and there must also be som e
other construction or qualification reasonably near, and not obvious t o
any objection. And I think that the above objections are applicabl e
here ; and that the expression " any Judge of a County Court " must be
limited by the tacit condition " within his county, " or words to that
effect.

I do not think that the Dominion Legislature could have meant t o
authorize a County Court Judge to act outside of the territorial juris-
diction (if any) mentioned in his Commission, either expressly o r
impliedly. In the first place, to do so would be, I think, to infring e
upon the prerogative reserved to the Executive by section 96 of The
British North America Act almost as effectively, though not quite so
boldly, as the Provincial Statute has done in section 9 of their Statut e
of 1890. The Executive says : " We empower Mr . Spinks by this
Commission to be County Court Judge of Yale, and invest him wit h
all the statutory powers of such a Judge . As to the County Court o f
Kootenay, we reserve our right of nominating the Judge there . " This



62

FULL BENCH .

Aug. 1891 .

PIEL K E•ARK-
A x
U.

REGINA.

Judgment o f
Begbie, C .J .

BRITISH COLUMBIA REPORTS .

	

[VoL .

is according to section 96. It is surely an infraction of that section to
make the Legislature say : " We do not care what limitations th e

Governor-General, by his Commission, has placed upon Mr . Spinks, or

any other County Court Judge, nor what jurisdiction or rights a futur e

County Court Judge may have ; the Courts we are now creating may

be held before any County Court Judge in any part of British Colum-
bia. " Now while the doctrine in Valin v . Langlois (3 S. C. R. 1) i s
undeniable, that the Dominion Legislature may impose new duties o n

the Judges and Courts whom it maintains, yet they must surely b e

duties compatible with those already imposed on those Courts, and suc h

as may be discharged by a County Court Judge without derogatin g

from his special authorization . And the Legislature must surely be

taken to have respected all the terms of the Commission which they

invoke as a qualification for the new office they are creating . They
cannot be supposed to have intended by mere general words to ru n
counter to the express limitations of the Commission, when thos e

general words admit of a ready and obvious modification. Further,

the construction of this sub-section (5) must be just the same whethe r

the Kootenay County Court Judgeship be vacant or not . It seems

impossible that the Legislature could have intended that Mr . Spinks

should have power to go and sit in Kootenay, and try criminals there

in the presence of an actually appointed Kootenay County Cour t
Judge. It could not be intended that Mr . Spinks should have power
to come and hold such a Court in Victoria next week, which is ,
nevertheless, the necessary result of the construction contended for b y

the Crown. Or that the Nanaimo County Court Judge should hav e
power to go and preside in a Speedy Trials Court at Kamloops, whil e
Mr. Spinks was at the other end of the town. But if these Courts may

be held in any part of the Province before any County Court Judge
the trial or sentence by him would be lawful . (No such objection lies
to jurisdiction of a Supreme Court Judge for the reason already pointe d
out.) Moreover, this construction affords nothing to guide the Sheriff

as to the Judge to be notified under section 6 of the Act, if he ma y
notify " any Judge " of " any County Court " : enabling, in fact, the
Sheriff in each county to confer jurisdiction on whom he may selec t

as the trial Judge . The argument for the Crown seemed to regar d

too much the actual vacancy of the Kootenay County Court Judge-
ship, which is accidental merely, and not sufficiently to consider tha t

a construction must be adopted, which would apply not only i n

Kootenay, but in every County Court District in British Columbia,
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whether the Judgeship be vacant or not. Which is the Judge whom FULL BENCH .

the Sheriff is to notify under section 6 ? The counsel for the Crown Aug., 1891 .

say not one word is to be added to the Act . But in that case the

Sheriff may notify any County Court Judge ; nor is it easy to see PI$L N `
why, according to this, the jurisdiction should necessarily be confined

REGINA .

to County Court Judges of British Columbia. There are County Court

Judges in Manitoba ; and if the Speedy Trials Court in British Colum-
bia may be held before any person who is a County Court Judge, on e
of these might, according to the contention of the Crown, be invited

to preside. It seems extremely inconvenient that it should be possibl e
for every County Court Judge to be liable to wander all over the
Province on the invitations of the various Sheriffs to ask prisoners ho w
they will be tried, by himself or by jury . And so even the argument
for the Crown requires the addition of the words "in B. C .," and I
think the clear intention is further to add the words " within his
county . "

The case of Hudson v . Tooth, 3 Q. B. D., 46, very strongly shows the
necessity for a strict compliance with the territorial limitations (if any )
in the Judge's Commission . There, as here, full jurisdiction over Judgment o f

persons and subject matters had been given by a Statute to the Judge, Begbie, C .J .

who was, however, not appointed by the Statute, but was to b e
appointed by the Archbishop of Canterbury. The Archbishop
appointed Lord Penzance by an instrument called a "requisition, "
strictly analogous to the Government's commission to Mr. Spinks in
the present case . This instrument only empowered Lord Penzance t o
hear and determine the matter in question at any place in London o r
Westminster, or in the Diocese of Rochester. There were no negative
words precluding g rim from sitting elsewhere ; in this respect also
identical with this Commission . The hearing actually took place in
the library of Lambeth—almost within hearing distance of the Palac e
of Westminster, just across the Thames, where the Judge would hav e
had undoubted jurisdiction, but Lambeth was neither in London, o r
in Westminster, or in Rochester Diocese. The defendant had ful l
notice of the sitting, but did not appear. No objection was taken a t
the time ; but after judgment the whole of the proceedings were se t
aside on the defendant 's application in prohibition, Chief Justic e
Cockburn, and Mellor and Lush, JJ ., all expressing extreme regret ,
but holding that there had been, not an excess or defect of jurisdic -
tion, but a total absence of jurisdiction to sit and hear elsewhere tha n
according to the tenor of the instrument appointing the Judge .
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FULL BENCH. Whatever be the - decision upon that point, should it ever come to be

Aug., is91 . decided, it is as well to point out that in any event the construction
contended for by the Crown is not necessary to prevent any defect or

1

PIEL ARK-AN

	

delay of justice. Whatever doubt there may be as to Mr. Spinks '
A~7

REGINA.
jurisdiction, application can always be made to one or other of the fiv e

Judges of the Supreme Court, whose powers are incontestable ; and

some one of these can in general hold a Court in Kootenay as conven-
iently as the Judge of the County Court of Yale. The Legislature ,

indeed, seems to be aware that in British Columbia a great deal of th e
County Court work is done by the Judges of the Supreme Court, by
giving them jurisdiction to sit in these new Courts ; which is not the

case in the five older and more completely organized Provinces . If I

had merely a doubt on the question, I might be moved by the principl e
of in favorem libertatis ; but I think upon the above grounds that

the learned Judge of the County Court of Yale had no authority to si t

and try the prisoner at Donald, and that the prisoner should be dis-
charged from his present sentence . The trial was in every particular
coram non judice . The prisoner has never been tried at all .

I give no opinion upon the point whether Mr. Spinks might not

have tried the prisoner lawfully enough if sitting within his own terri-
torial jurisdiction, for no such point arises here. There are tolerabl y

reasonable grounds to hold that he might. An alleged criminal has a

pri.md facie right, it is true, to be tried in the bailiwick where th e
offence was committed ; but that is merely on account of the jury . If
a prisoner elects to waive a jury there seems to be no particular reaso n
for adopting that or any particular ve,uue . If the prisoner elect to be
tried by a jury he would, of course, be remanded by the Judge to b e
tried in the proper bailiwick .

CREASE, J. :

Judgment of

	

The object of the present Writ of Error is to try whether His Honour
Crease, J . Judge Spinks, the Judge of the County Court of Yale, had jurisdictio n

to try a felony at Donald, under the Speedy Trials Act, in the Count y
of Kootenay, without a Commission from the Governor-General, as
County Court Judge also for the Province of Kootenay .

The facts are these : Mr. William Ward Spinks holds a Commission
from the Governor-General, as Judge of the County Court of Yale, the
limits of which, as expressed in the Commission (in accordance wit h
section 5 of the County Courts Act in the Consolidated Statutes of
British Columbia, chapter 25, page 172), are " The Polling Divisions of
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Cache Creek, Kamloops, Nicola Lake, Okanagan, and Rock Creek, of FULL BENCH.

the Electoral District of Yale." By the same local Act the County Aug., 1891 .

Court of Kootenay is established, having jurisdiction " throughout the pizKz_ -

Electoral District of Kootenay."

	

AN

	

The questions which arise in this case are twofold :

	

Raanee.

(1.) Whether under the Speedy Trials Act Mr. Spinks, a County
Court Judge for Yale, has jurisdiction to try and sentence a prisone r
for felony in the County of Kootenay without having a Commission
from the Governor-General as County Court Judge for Kootenay .

(2.) Whether under the B. C. Act, the 53 Vict., c . 8, sec. 9 (1890), he
had the necessary jurisdiction for the purpose .

That Act enacts : " That until a County Court Judge is appointed
for Kootenay, the County Court Judge for Yale shall act as and per -
form the duties of County Court Judge for Kootenay, and shall, whil e
so acting, have in respect of all matters and proceedings being carried
on in the County of Kootenay, all the powers and authorities that th e
Judge of the County Court of Kootenay, if appointed and acting in the
said district, would have possessed in respect of such actions, suits, an d

" And for the purposes of this Act (it goes on to saY), Crease,
Judgment

J
proceedings."

	

.

.
but not further or otherwise," the two several County Court Districts
before specified " shall be united."

The same point which is now raised first came up in the case of on e
Brady at the Spring Assize at Kamloops, but under circumstances
which did not call for the consideration of this Court.

By the Writ of Error, however, obtained on behalf of Piel Ke-ark-
an, and the state of facts set forth in the pleadings now before us, the
question of Mr . Spinks' jurisdiction to try a case under the Speedy
Trials Act in the County of Kootenay, while County Judge for Yale ,
has come up in such shape as calls for adjudication.

By Dominion Statute, 51 Vict ., c . 46 (1888), the Speedy Trials Act,
having been found to work well in Ontario, Quebec, and Manitoba, was
extended into British Columbia ; and in the interpretation clause th e
expression " Judge " was declared to mean and include the Chief
Justice or any Puisne Judge of the Supreme Court, or "any Judge
of a County Court " in British Columbia .

In 1890, by Dominion Statute, 52 Vict ., c. 47, the Speedy Trials Act
underwent amendment. By it, in Nova Scotia, New Brunswick, an d
Prince Edward Island "the Judge " was declared to mean and include
"any Judge of a County Court in the said respective Provinces, " and
no higher Judge was named : while in British Columbia, as if to meet
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FULL BENCH . the question before us, it was declared that " the Judge " should mean

Aug . 1891 . and include the Chief Justice or any Puisne Judg of the Suprem e

PIELKE-eEK-
Court," or any Judge of a County Court in British Columbia, word s

.v

	

which are interchangeable with " any Judge of any County Court "

v'REals, in the Province .

And it is not for a moment denied that Mr . Spinks is in every respect

a Judge of a County Court in British Columbia, and falls well within

the wording of the above section.

It must not be forgotten that the Dominion Parliament had ful l

power to pass such an Act, for by section 101 of The British North
Americt Act, 1867, the Dominion Government has power to appoint

any additional Court in British Columbia for the administration of the

laws of Canada, under which category the Speedy Trials Act comes.

It is a Dominion law in a Dominion matter .

And while by section 92, sub-section (14), of The British North
America Act, the administration of justice and the constitution o f

Courts were exclusively given to the Provincial Legislature, an ex -

Judgment of ception was distinctly made of the powers retained in federal hands b y
Crease, J section 101. I say retained, because this provision has all the force o f

an exception out of a grant—a something never granted or parte d

with—as contrasted with a reservation—a something taken back ou t

of what has been already given—a distinction not without significance .

The Dominion Legislature, at the time of this amendment, must b e

considered to have been fully aware of all the circumstances upon whic h

they were legislating.

They must be taken to have known what counties there are in the

Province like Kootenay, necessarily without a Judge. And that if th e

Dominion Government made a new County Court Judge for Kootena y

they would be bound to insert the statutory obligation of a fixe d

residence within Kootenay, while the Yale Judge was still similarit y

bound to a fixed residence in Yale. They must, presumably, also have

considered that such an expensive appointment was not yet called fo r

by the circumstances of the country ; and that they must make some

general arrangement which would enable them to confer upon th e

scattered populations of all those outlying counties throughout Canad a

—Kootenay among them—the same benefits of the Speedy Trials Ac t

as they had bestowed on New Brunswick, Manitoba, Nova Scotia an d

other parts of Canada. The main evil of non-residence of a Count y

Court Judge in such a county as Kootenay was the chief mischief they

1
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had to remedy. The impracticability of a Judge residing in two FULL BENCH.

counties at once (Yale and Kootenay) was necessarily in their minds, Aug., 1891 .

They had already found the Act succeed in several other Provinces
PULL Ka_ess

with scattered counties and scattered populations ; and it was by no

	

AN

means surprising that they should apply the same means of giving R .$aiNA .

prisoners a ready chance of avoiding a long imprisonment before trial ,
in the intervals between Assizes, by the option of a speedy trial befor e
a County Court Judge. Being, therefore, prepared to cure an admitte d
evil in British Columbia, the Statute in question has to be construe d
as a remedial Act .

Of such Statutes, Endlich, in his Interpretation of Statutes, Ed. 1888 ,
says : " They are to be construed liberally to carry out the purpose of
the enactment, suppress the mischief, and advance the remedy contem-
plated by the Legislature ; and this is all that liberal construction con-
sists in—they are to be construed, giving the words ` the largest, fullest ,
and most extensive meaning of which they are susceptible .' " It may
be said, being in a criminal matter, the words of the Act should be con-
strued strictly ; but the same authority, commenting on. Maxwell on
Statutes, observes : " It is true that a penal law must be construed Judgment o f

strictly and according to its letter, but this strictness, which has run
Crease, J .

into an aphorism, means no more than that it is to be interpreted
according to its language. *

	

*

	

* Acts of this kind are not t o
be regarded as including anything which is not within the letter a s

well as their spirit . " But this Act, although it deals with criminal

matters, is a remedial rather than a penal statute, for its ratio existendi
is to save perhaps an innocent person from, possibly, long imprisonmen t
in the upper country before he can be tried at the then next Assize .
Except as a beneficial and remedial Act it was in nowise necessary ,
because the criminal law of Canada already provides for the trial o f
every conceivable crime by the machinery of the Courts of Oyer and
Terminer at Assizes at regular statutory, though somewhat distant ,
intervals.

The Speedy Trials Act, as its name imports, is to provide an earlier ,
almost an immediate, hearing for a prisoner should he so desire . His
adoption of its provisions instead of waiting to be tried before a jur y
is entirely voluntarily and optional on his part . The Act, therefore ,
is in the best acceptation of the word remedial . The Court is there ;
the County Court Judge's Criminal Court of Kootenay, Seal, Sheriff ,
Deputy Registrar and officers are all there—indeed everything is ther e
ready for trials under this Act except the Judge—and when we look
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for that we find the kind of County Judge contemplated by the Legis-
lature defined in words, which it is impossible to misconstrue, in the

Statute which, in section 2, enacts that the Act may be carried ou t

by " any Judge of a County Court" in the Province of British

Columbia .

Mr. Spinks is undisputed County Judge for Yale, and therefore it

appears to me (though some of my learned brethren think differently )

is, and at the trial of Piel Ke-ark-an was, the Judge within th e
meaning of the Act, fully qualified as far as jurisdiction goes to hol d

Court in any part of British Columbia, including Kootenay, and there-

fore to try Piel Ke-ark-an in that county.

Mr. Spinks' notice was drawn to the fact of the arrest and the crime

charged in the usual manner by the Sheriff of Kootenay under sectio n

6, as the nearest County Judge at hand to try the case .

The Sheriff's notice did not pretend to confer jurisdiction . That was

already given by Statute . If the Sheriff gives notice to one Judge

having jurisdiction the case might be, and often has been for con -

Judgment of
venience sake, tried by another Judge having jurisdiction, and no

Crease, J. question has ever arisen as to the legality of a trial under such circum-
stances . Nor has any one complained that the Supreme Court Judge s

trying Speedy Trial eases, and not furnished with a special commission

covering the ground from the Governor-General, were acting ultra

vires . The Governor-General 's formal assent to the Act was sufficien t

without special commission, Valin v . Langlois, 3 S . C. R. 1, per Ritchie ,

C. J ., and so also in Quebec, Manitoba, New Brunswick, and Nova

Scotia.

The Sheriff"s notice was a ministerial act by a ministerial office r

—a notification of a fact in the same way as he might have communi-
cated the fact to any one of the five Supreme Court Judges, the sam e

as he might have done to any other of the four County Court Judge s

readily available. The County Court Act provides for county wor k

being done in a county where, under certain circumstances, a Count y

Judge is absent by another County Judge, and the usual practice has

been in County Court matters for neighbouring Judges to reciprocate

similar good offices, and to be auxiliary to each other ; and where no

express charge is given by the Statute to the contrary the usua l

course (provided it does not run counter to the spirit of the Act) ma y

he adopted and will be sustained by the law, Eis (l ux frerjuentius

ucciderint Jura subservient, and this was the course adopted here .

68

FULL BENCH .

Aug., 1891 .

PTELKE-ABEC -
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v.

REGINA.
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The notice was duly given to the nearest County Judge, the prisoner FULL BENCH.

arraigned, the legal questions put to him, and the choice of trials given, Aug., 1891 .

as allowed to him by the Act ; all proper forms and conditions for trial
PIELi Axx-

and sentence were observed, and, on proof of guilt, a term of imprison-

	

AN

ment was imposed in lawful proportion to the offence .

	

REGINA.

This conclusive result having been obtained under the Dominion
Statute makes it unnecessary for me to enter into the second branc h
of the subject, namely, whether and how far Provincial legislation
(particularly see section 9 of the 53 Vic . [B. C.], c . 8, already quoted )
supports Mr. Spinks' authority, or enlarges his jurisdiction over Koote-
nay for the purposes of the Speedy Trials Act. And as I rely on that
Act as being quite sufficient of itself for all the purposes of the Act, i t
becomes equally unnecessary to invoke the precedent in Re Parker cited
by the Attorney-General from the December Law Times, or the stron g
judgment in the case of Crowe v. McCurdy, 18 Nova Scotia Reports ,
301 .

In my opinion no error has been shown, and as the Dominion Ac t
appears to me to be clear and conclusive on the point at issue, and t o
have been duly followed, I consider and adjudge that the conviction o f
Piel Ke-ark-an should be sustained and the sentence carried out .

MCCREIGHT, J. :

If it were not for the opinions of some of my learned brothers, I .Judgment o f

would have thought the words of the Act were plain to show that any McCreight,J .

.Tudge of a County Court can sit in any part of the Province to tr y
prisoners under the Speedy Trial Act, 188 .9," cap . 47 (Dominion) .

The expression " In the Province of British Columbia the Chie f
Justice or a Puisne Judge of the Supreme Court, or any Judge of a
County Court, " seems to me to admit of no other construction . It i s

to be observed that in the first Act dealing with the subject (Rev.
Stat., Can., 2097), the exception was, as to Manitoba, " a Judge of a
County Court, " and I think the word " any " in the expression " any
Judge of a County Court " has been advisedly substituted for " a
Judge of a County Court, " as regards Nova Scotia, New Brunswick ,
Prince Edward Island, Manitoba, and British Columbia (Act of 1889 ,
c . 47) ; no doubt because of the inconvenience occasioned by the former

Act, practically throwing the trials on a Supreme Court Judge when -
ever there was no County Court Judge available, as being within the
jurisdiction, and his Court generally having jurisdiction at the plac e
of the trial of the prisoner .
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FULL BENCH. The inconvenience of a contrary and restricted construction woul d

Feb., 1891 . be seriously felt in Manitoba as well as in British Columbia, and stil l

PIELKE-ARK.
more so in Nova Scotia, New Brunswick, and Prince Edward Island ,

AN

	

where the Act would frequently be rendered useless.
V.

REGINA.

	

The word " any " is a favourite expression of draughtsmen of bills.

Of course when I refer to " inconvenience " it is merely with referenc e
to the fact that the Dominion Legislature is not to be understood as

intending the Act to have an " inconvenient " operation, but plain rule s

for construing statutes seem to me to require the full meaning to b e

given to the word "any," unless some absurdity will be involved i n

that construction . The word " any " is repeatedly used in the Act ;
always, I think, advisedly, and with its ordinary and grammatical

meaning. We cannot strike out the words " any Judge of a County

Court" and substitute the words " the County Court Judge havin g

jurisdiction in the county where the prisoner is to be tried . "

Judgment of The argument that this interpretation of the Act would amount to
McCreight, .1 .

usurpation by the Dominion Legislature of the functions of th e

Governor-General seems to prove too much .

Both Supreme and County Court Judges hold Courts under the

Speedy Trials Act by virtue of legislation, and certainly not in conse-
quence of their Commissions—and see the remarks of Ritchie, C . J . ,

in Valin v. Langlois, 3 S . C. R., p. 1 (Can.), to the effect that th e
Governor-General in assenting to an Act of the Dominion puts matter s

substantially in the same position as if he had issued Commissions .

I think; moreover, that after the remarks of Weatherbe and Thomp-
son, JJ ., in Crowe v. McCurdy, 18 N. S. 301, the prisoner 's trial would ,
perhaps, be justified by Provincial legislation enlarging the area of
jurisdiction, if that is the meaning of 53 Vict., c. 8, B. C. But I
prefer to rest my decision simply on the Speedy Trials Act, 1889,
as there appears to be doubt on the other point . I think no error i s
shown in the record, and there should be judgment accordingly .

WALKEM, J. :

Judgment of The prisoner was convicted of a felony in the County of Kootenay
Wulkem, J . by Mr. Spinks, the Judge of the County Court of Yale, and has applie d

to have the conviction quashed on the grounds that the Judge had n o
jurisdiction in Kootenay-, as his Commission limited his authority to
the County of Yale. For the Crown it has been contended that th e
jurisdiction existed by virtue of section 9 of the County Courts
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Amendment Act,1890, and, independently of that section, or cumula- FULL BENCH.

tively, by the Speedy Trials Act .

	

Feb., 1891 .

Section 9 is as follows :—" Until a County Court Judge of Kootenay Pn LKE-ARx-

is appointed, the Judge of the County Court of Yale shall act as, and

	

AN

perform the duties of, the County Court Judge of Kootenay, and shall, REGINA.

while so acting, whether sitting in the County Court District of Kootenay
or not, have in respect of all actions, suits, matters, or proceedings bein g
carried on in the County of Kootenay, all the powers and authoritie s
that the Judge of the County Court of Kootenay, if appointed and
acting in the said district, would have possessed in respect of such
actions, suits, matters and proceedings ; and for the purposes of thi s
Act, but not further or otherwise, the several districts, as defined b y
sections 5 and 7 of the County Courts Act over which the `County
Court of Yale' and the `County Court of Kootenay' respectively hav e
jurisdiction shall be united . "

The districts which are thus united constitute the statutory Counties
of Yale and of Kootenay . In each of those Counties, a separate
County Court has been created by the County Courts Act—with its
separate seal, expressive of its title, " The Seal of the County Court Judgment of

walkem, J .
of Yale," " The Seal of the County Court of Kootenay . " As we
have, as Judges of the Supreme Court, concurrent jurisdiction b y
statute with the Judges of the County Courts in their respective
Courts, we may take judicial notice, also, of the fact, that up to th e
present each of the two Courts has had its Registrar and staff o f
officers, and each of the two Counties its Sheriff Although by th e
section the Counties are united, their respective Courts are not .
There is no extinction of either, no merger, no one Court, fo r
example, for the united Counties. They are left as independent o f
each other as when first established. In this condition of things, th e
section proceeds in substance to enact that until a County Court Judge
of Kootenay be appointed by the Governor-General, the Judge of Yal e
shall till his place. What is this but the appointment of a Judge t o
a vacant Judgeship ? The arrangement, it is true, is provisional ; but
it is not the lesa an appointment on that score . Cases were cited to
show that a Provincial Legislature may extend the jurisdiction of a

County Court in respect of area as well as subject matter ; but the

present is not legislation of that character! It does not enlarge th e

area of the Yale Court ; but what it assumes to do is to appoint th e
Judge of that Court—and he is not the Court—to be Judge of the
Kootenay Court . The mere device of uniting the two Counties cannot
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FULL BENCH. give the Legislature such a prerogative right, and correspondingl y

Aug., 1891, dispossess the Governor-General of it. By section 96 of The British

Pner KE-A$K-
North North America Act, " The Governor-General shall appoint th e

AN

	

Judges of the Superior, District, and County Courts in each Province,

REGINA. except those of the Courts of Probate of Nova Scotia and New Bruns -
wick ." As section 9 trenches upon this provision it is unconstitutional ;

hence Judge Spinks has acquired no jurisdiction under it in Kootenay .
The next question is—Does the Speedy Trials Act confer that juris-

diction ?
By section 2 it is enacted that " unless the context otherwis e

requires,
"(a.) The expression `Judge' means and includes,
"(1 .) In the Province of Ontario, any Judge of a County Court ,

Junior Judge, or Deputy Judge authorized to act as Chairma n
of the General Sessions of the Peace, and also the Judge of the
provisional districts of Algoma and Thunder Bay, and the Judg e
of the District Court of Muskoka and Parry Sound, authorize d

respectively to act as Chairman of the General Sessions of th e
Judgment of

	

Peace :
Walkem, J .

" (2.) In the Province of Quebec, in any district wherein there is a

Judge of the Sessions, such Judge of Sessions, and in any distric t
wherein there is no Judge of Sessions but wherein there is a
District Magistrate, such District Magistrate, and in any distric t
wherein there is neither a Judge of Sessions nor a District
Magistrate, the Sheriff of such district :

" (3.) In each of the Provinces of Nova Scotia, New Brunswick and
Prince Edward Island, any Judge of a County Court :

" (4.) In the Province of Manitoba, the Chief Justice, or a Puisn e
Judge of the Court of Queen 's Bench, or any Judge of a Count y
Court :

" (5.) In the Province of British Columbia, the Chief Justice or a
Puisne Judge of the Supreme Court, or any Judge of a County
Court :

"(b .) The expression `County Attorney ' or `Clerk of the Peace '
includes in the Provinces of Nova Scotia, New Brunswic k

and Prince Edward Island, any Clerk of a County Court, " Sac .
Section 4 makes the Court a Court of Record, which is to be calle d

(except in Quebec, which is divided into districts and not counties )
" The County Court Judges ' Criminal Court of the County " (or union
of counties, as the case may be) in which the trial takes place .
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after .
Section 7 authorizes the trial to be had without a jury . The remain-

ing sections relate to procedure, and the duties of County Attorneys ,

Clerks, and other county officers .
The question of jurisdiction turns upon the construction to be give n

to the words " any Judge of a County Court," as they appear in sub -

section (5), which relates to this Province . On behalf of the Crown ,

it was contended that they should be construed literally ; but if that

were so they would mean any Judge of a County Court in any par t

of the Dominion or elsewhere . The provision in the same sub-sectio n

(see b) that " In the Provinces of Nova Scotia, New Brunswick and

Prince Edward Island, * * the expression ` County Attorney' o r

`Clerk of the Peace ' includes * * * any Clerk of a County

Court," would, according to the same construction, include the Count y

Court Clerk of any place. A literal construction is therefore mani-

festly to be avoided . It was also said that " any Judge of a County

Court " cannot mean such Judge " when acting within his county, " as

the latter words are not in the Act and must not be interpolated .

But a proper construction of the words does not require such an

interpolation ; for, even if that were in the Act, they would be super-

fluous, as the Judge 's jurisdiction within his county is prima facie

complete without them. On the other hand, to justify the contentio n

of the prosecution, some such interpolation as the following is needed :

"And such Judge of a County Court may sit as a Judge under this Ac t

in any part of the Province . " The rules of construction with respec t

to statutes and the provisions of the Act are alike opposed to this mod e

of interpretation. The Act does not establish one Dominion Crimina l

Court in each Province, with a staff of Judges and Clerks having

concurrent jurisdiction in their respective positions over the whole

Province ; but it has established a Court in each county and distric t

of the several Provinces, to be called (except in Quebec) " The County

Court Judges' Criminal Court of the County," or " Union of Counties, "

where the trial takes place . Zn framing the Act the Legislature ,

evidently, availed itself of the condition of things existing in each

Province with respect to the administration of justice . It employed ,

so to speak, existing provincial machinery to give effect to its new

Section 5 specifies the offences which may be the subject of trial, FULL BENCH.

provided the person charged with any of them consents .

	

Aug., 1891 .

Section 6 requires the " Sheriff of the County " to " notify the I IEL 1lE-AHS-
Judge " of any commitment to prison for trial, within 24 hours there-

	

AN.
v.

REGINA .

Ju n1gment o f
walkeni, J .
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FULL BENCH . system of criminal procedure ; and it is observable that it made no
Aug ., 1891 . alteration in that machinery. For instance, it adopted the the n

PIELKE-ARK' divisions of each Province into districts, counties, and united counties ,
AN

	

and established the new court in each ; it nominated the existing
REGINA. Judges of the Superior Courts (except in the older Provinces), and o f

the District and County Courts of all the Provinces, to be the Judge s
respectively of the new courts : and in like manner it made use o f
existing appointees of each Province, such as County Attorney s
County Sheriffs, Clerks of the Peace, and County Court Clerks, for
the performance of duties in the new Court corresponding with those
of their respective offices. There is not a word in the Act which
increases any of the territorial divisions, or extends the jurisdictiona l
area of any of the Judges, Sheriffs or Clerks, each of whom is, mani-
festly, to act within the provincial limits assigned to him, and no t
beyond. It would be of evil consequence were it otherwise . Section
6, for instance, which requires " the Sheriff of the County " to " notify
the Judge " of the imprisonment of any person committed for trial ,
would, if the contention of the prosecution were allowed, enable th e

Judgment of Sheriff, at his option, to notify any County Judge of the Province, an d
Walkem, J .

in that way give him power to select the prisoner 's tribunal . The Act
would thus introduce and legalize at the outset of a trial a new an d
vicious principle in the administration of justice . "Any County Cour t
Clerk " would also, for the same reason, consider himself entitled t o
intermeddle in the criminal business of any other county than his own .
This, if permitted, would go far to defeat the object and general design
of the Act . There is no magic in the words " any Judge . " In a lega l
sense, he is no more a Judge beyond his appointed Province, distric t
or county, than a Magistrate is a Magistrate beyond his district, or a
Sheriff is such beyond his bailiwick. Moreover, to hold the contrary
would be to hold that the words " any Judge " have conferred upo n
the County Court Judges an enlarged, and, therefore, new, jurisdictio n
in respect of area, and have consequently made Judge Spinks—what
he was not and is not—a Judge beyond his appointed county . As the
present Act purports to confer a new jurisdiction, it must be strictl y
construed. That jurisdiction cannot be implied, but must be given i n
explicit language—Maxwell on Statutes, 158, 357-363 . There is an
explicit gift as to subject matter, but nothing approaching one i n
respect of area. Judge Spinks, therefore, has not the jurisdiction
which he exercised within the precincts of Kootenay ; hence his con-

viction of the prisoner must be quashed.
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DRAKE, J . :-

	

FULL BENCH.

There are two points urged by the Attorney-General as grounds Aug., 1891 .

why this prisoner Piel Ke-ark-an should not be discharged on this Writ YIELKE-ARK-
AN

of Error :—

	

v.
REGINA .

1st—That under the Speedy Trials Act the words used in definin g

a Judge who may exercise jurisdiction in British Columbia unde r

the Act, are " any Judge of a County Court . " That W. W. Spinks i s

a Judge of a County Court duly appointed, and that although th e

trial took place out of the limits of Yale County Court, yet unde r

the words of the Statute he or any County Court Judge had jurisdic-

tion over the prisoner.

2nd.-That under section 9 of the County Courts Amendmen t

Act, the Local Legislature empowered the Judge of the County

Court of Yale to act and perform the duties of the County Cour t

Judge of Kootenay, and that the Provincial Legislature under sub -

section (14) of section 92 of the " British North America Act, " had

full power to pass that section .

With regard to the first contention, the literal meaning of the words
'1 `U~Ake

n
i o

f

used will confer jurisdiction on any and all County Court Judges o f

the Province of British Columbia who may hold appointments by

Commission from the Governor-General, unless it can be shown fro m

the context, or from subsequent parts of the Act, that such a construc-
tion is not intended, or would lead to confusion .

If we turn to section 6 we .there find that every Sheriff shall notify

the Judge in writing of the confinement of the prisoner and th e

charge preferred, whereupon such Judge shall cause the prisoner to be

brought before him .

What Judge is here meant? If it is any County Court .Judge of the
Province, it enables the Sheriff to select the Judge, because the Judge

so notified is to try the prisoner .

The meaning of this section, in my opinion, is that the Sheriff of th e

District is to notify either a Supreme Court Judge, whose jurisdictio n

is coextensive with the Province, or any County Court Judge havin g

jurisdiction within the District where the prisoner is committed for
trial .

The term the Judge " implies that there is a Ju~ig oi, or authorized
to act in, the particular District : if it were otherwise the words use d
would have been "a Judge . "
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Aug., 1891 .

PIEL KE•AaK-
A N
V .

REGINA .

Judgment o f
Drake, J .
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The Legislature of the Dominion has power to impose on the Judg e

additional duties, but these additional duties must be performed withi n

the limits of the Judicial Districts to which the Judges are appointed ;

any other contention would interfere with the power of appointment of
the Judges vested in the Governor-General by sectioq 96 of The British
North America Act. I therefore think that the words " any Judge o f
a County Court " must be read as meaning any Judge of a Count y
Court having jurisdiction were the offence was committed, and, there-
fore, as W. W. Spinks holds a Commission for the County Court of
Yale only, and the place where Piel Ke-ark-an's offence was committe d
was within the limits of a separate County Court District, that th e
conviction was made without jurisdiction .

The next question that arises is, whether or not the Provincial Legis -
lature in empowering the County Court Judge of Yale to perform th e
duties of the County Court Judge of Kootenay were legislating withi n
their power ?

The power to establish Courts of Civil and Criminal Jurisdiction i s

vested in the Provincial Legislatures, except in so far as the Parlia-
ment of Canada may establish Courts under section 101 of The British
1Vorth America Act. I think the County Court Judges ' Crimina l
Court is a Court established under the latter section.

The limits of Yale District County Court were defined by the Act
chap. 25 of the Consolidated Statutes, 1888, and are so set out in th e
Commission which W. W. Spinks holds ; and by the same Act a County
Court was established in the Electoral District of Kootenay, but n o

County Court Judge has yet been appointed to that District. By chap .
8 of Act of 1890, it is provided that the County Court Judge of Yale i s
to perform the duties of the County Court Judge of Kootenay,—i n
other words, the Provincial Legislature appoint a Judge to the vacant
District .

I have no doubt but that the Provincial Legislature has full power
to make alterations in the areas of the various County Court Districts,
which the varying necessities of the country require, and can direc t
Courts to be held in various places, and such alterations will no t
require a fresh Commission to the Judges (see C r owe v. McCurdy, 1 8
N. S., 301) ; but the effect of section 9 of the County Courts Amend-
ment Act, 1890, is a very different exercise of power, and so far as i t
purports to appoint the County Court Judge of Yale to perform the
duties of the County Court Judge of Kootenay it is ultra tires and
void .
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I therefore think that the prisoner Piel Ke-ark-an is entitled to have•FULL BENCH

the judgment against him reversed, and that he be discharged from Aug ., 1891 .

custody.
Conviction quashed.

This case has been taken to the Supreme Court of Canada by way of case stated unde r

the provisions of section 4, ch . 25, :i4-55 Vict. (1) . 1891) .

By the Dom . Stat . 54-55 Vict., ch . 28, see. 1, the following provision has since been

made : " The jurisdiction of every County Court Judge shall extend, and shall be deeme d

to have always extended, to any additional territory annexed by the Provincial Legisla-

ture to the County or District for which he was or is appointed to the same extent as if

he were originally appointed for a County or District including such additional terri-

tory," &c .

HOTZ v . McALISTER.

Motion for judgment under Order YIV., Rules of ISS0—Function of Judge.

Upon a motion for leave to sign final judgment under Order XIV ., S. C . Rules o f

1590, if the Judge thinks that a good defence is bona file intended to be set up ,

or if he is doubtful, he must give leave to defend, but he has a discretion as t o

the terms of the leave, and in exercising the discretion regard should be had to

the chances of the defence being successful.

A PPEAL from an order in chambers giving plaintiff leave to sign

final judgment under Order XIV., Rules of 1880 . The action was o n
a promissory note signed by the testator of the executor (defendant) ,
who intended to set up as a defence, if allowed, the imbecility of th e

maker. The learned Judge who made the order came to the conclu-
sion, from the material before him, that he should give judgment fo r

the plaintiff .

The appeal came on to be heard before SIR M. B. BEGBIE, C. J., and

DRAKE, J ., sitting as a Divisional Court, November 4th, 1891 .

Jay for the appeal : JTel rnet:en, contra.

Siit M. B . BEGBIE, C . J., delivered the judgment of the Court :

The question has been misconceived . Under Order XIV . the Judge Judgment.

has no jurisdiction to give judgment nor to weigh the evidence of th e
defence proposed to he set up, but to weigh the relevancy and import-
ance only of the defence, and see whether, if established, it would form

PIELKE-ARE -
AN
V.

REGINA.

DIVISIONA L
COURT.

Nov., 1891 .

HOT Z
v.

MCALISTER.
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an answer to the plaintiff's case . If so, the defendant must be allowed
an opportunity of establishing it, i . e ., must have leave to defend . And
this is all that a Judge under Order XIV. has any authority to decide .

The parties here seem to have entirely overlooked, and to hav e
induced the learned Judge to overlook, the distinction. Every line of
the learned Judge's short observations shows this : he has " considered
the evidence ;" thinks that " judgment must go for the plaintiff ' ; "
points out the defect of the absence of medical evidence, which he
thinks indispensable on such an application ; points out the absence of
any evidence of fraud, and gives judgment for the plaintiff .

There is not one word of all this which is applicable to a motio n
under Order XIV. The Judge cannot give judgment ; he has no
authority to weigh the evidence adduced for the proposed defence, nor
is it necessary to adduce before him any evidence in support of th e
proposed defence. Take the case of infancy ; suppose the executor
(defendant) alleges that on the 11th January the maker of the not e
was an infant. Is he not to be allowed to set up that defence at all ,
because he has not got together on this sudden application prope r
evidence of the date of his testator's birth ? Or suppose that the
maker was a feme covert ; is the executor not to be allowed to prov e
that at, the trial, because he does not now produce to the Judge i n
chambers full evidence of the marriage ? All the judicial authority
which is vested in the Judge by Order XIV. is to see whether infancy ,
coverture, imbecility, etc ., etc., are bona fide intended to be set up, and
would afford good defences . If so, he cannot refuse leave to defend .
But the Judge has a discretion, however, as to the terms which h e
may impose, and in considering this question he may look at th e
evidence probably producible at the trial, and the view which a jury
would probably take of the proposed defence .

We think that the defendant should have leave to defend by setting
up the imbecility of his testator in any manner the may lie advised ,
upon giving his bond within three weeks, conditioned to satisfy an y
judgment which the plaintiff may obtain in this action, not, however ,
to a greater extent than 51, :500, or than the present value of th e
testator's estate, whichever may be the smaller sum . If he fail to give
his bond within the three weeks, then the plaintiff to have leave t o
sign judgment .

Appeal allowed.
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WILTSHIRE v. THE TOWNSHIP OF SURREY et al .

Bad By-law—Duty of Mortgagee ofDebentures issued thereunder.

The lender of money to a Municipality on its debentures is bound at his own risk to se e
that the proceedings leading up to their creation and issue are legal and regular .

Certain by-law declared bad for non-compliance with statutory requirements .

RULE nisi to quash a by-law. The facts appear in the judgment .

Walker for plaintiff; Bodwell for defendants.

December 23rd, 1891 . DRAKE, J. :

This was an application on behalf of Mr. Wiltshire, a ratepayer o f
Surrey, to quash the Surrey Dyking and Drainage By-law, 1890, for
illegality, on the grounds, amongst others,

1. That the by-law was not passed in conformity with section 99 ,
et seq ., of the llfunicipal Act, 1889.

2. That it was not reconsidered, certified, or published, as require d
by section 107 of the said Act .

3. That the by-law purports to take effect before the time limite d
by the said Act.

4. That the by-law was not signed in conformity with section 108
of the said Act .

It appears that on 10th August, 1889, a by-law was passed recitin g

that certain land owners had petitioned for the dyking and drainag e
of particular lands, and that the Council procured Mr. Hill to examin e
the locality and make estimates of the costs, and that an assessmen t
should be made of the land to be benefited by such dyking and drain -
age . The by-law then proceeds to set out Mr. Hill's report and th e
list of persons and lands which would be benefited by the scheme. and
the amount of assessment on the various lands, which aggregate 812,000 .
The by-law then enacted that the sum of 812,000 should be assesse d
and levied in the same manner and at the same time as taxes are levied ,
and should be payable one-half in 1890 and the other half in 1891, an d
that the sum of 8400 assessed against the roads in the Municipality
should be levied upon the whole rateable property in the Municipality .
As far as this by-law is concerned, there is no objection taken to it .

DRAKE, J .

Dec ., 1891 .

WILTSHIRE

V.

SURREY

et al.

Judgment .
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But in November, 1890, another by-law is passed respecting the

Dec ., 1891 . Surrey Dyking and Drainage By-law, 1889, - which recites that it i s
necessary to raise the moneys provided by the above-mentioned by-law

WILTSHIRE
in manner thereinafter set forth, and that a further sum of $13,000

SURREY beyond the $12,000 was required to complete the works, which tw oet al.

sums, amounting to $25,000, it was intended to raise upon the credi t
of the Corporation ; and reciting that it would require a sum of $2,
793.97 to be raised annually by special rate for the payment of the
said debt and interest. It then proceeds to enact that the moneys
provided for by the Dyking and Drainage By-law, 1889, should not b e
assessed and levied in manner set forth in the said by-law, but in
accordance with the provisions therein contained .

Section 2 enacts that the Reeve should have power to borrow $25 ,
000, and issue debentures of the Corporation therefor .

Section 5 enacts that there be raised and levied in each year, by
special rate on all property, under the said by-law (meaning, it is pre-
sumed, the by-law of 1889), a sum equal to the amount by this by-la w
required to be raised for the sinking fund, according to the Schedul e

Judgment . to this by-law. This section by implication assesses the propert y
mentioned in the by-law (1889) for the annual sum of $2,793 .97, bein g
the sum required to pay the interest and sinking fund on 825,000, as
mentioned in the Schedule.

The next section (6) levies a special rate of 4 10 ,/21 mills on the
dollar, in addition in all other rates for the same purpose, upon all th e
rateable property in the Municipality during the continuance of th e
said debentures.

This, then, is a second rate for the same purpose, and the resul t
might be that the Corporation having received a portion of the specia l
rate under section 5, would, under section 6, recover from the sam e
persons a further sum, they being liable as ratepayers of the Munici-
pality to the general rate assessed by clause 6 .

Then section 7 says in case there shall have been realized by th e
special rate an amount equal to the annual sum required for the sinkin g
fund, it shall be lawful for the Corporation not to raise such rate (what
rate ?) in each year . If this means the general rate it is very obscurel y
worded . Apparently it is intended to convey the fact that the genera l
rate is not to be levied in such a case, because the section goes on t o
authorize the Council in case of a partial payment to reduce the amoun t
directed to be levied for sinking fund by the amount of such surplus.
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Then section 9 says that the owner of any such real property may DRAKE, J.

commute for the payment of his proportionate share of the said work, Dec ., 1891 .

by paying such a sum as may be necessary to realize at the end of the
WILTSHIRE

currency of the said debentures a sum equivalent to the annual special

	

v.

rate then uncollected. How is anyone liable for the special rate to SURREY ee at.

ascertain what this sum would be? The 40 10/21 mills on the dollar
mentioned in the by-law is the rate assessed on the whole Municipality .

No separate or special rate is assessed in the by-law on the persons
whose property is supposed to be benefited by this dyking and drainag e
scheme. Such being so, the question is whether this by-law is not a

by-law for raising money which requires the assent of the ratepayers

under section 100, et seq ., as it, in fact, borrows money on the credit o f

the whole Municipality .

If it is intended to be a by-law under section 98 it is invalid, as th e

conditions of sub-section (4) have not been complied with, the by-law
not having been published for four weeks in the British Columbi a

Gazette, and not having been reconsidered and adopted by the Council .

It is, therefore, no by-law ; the language of sub-section (4) being very Judgment .

clear. Before any such by-law shall be valid or come into effect the

publication and reconsideration have to take place .

By the amendment to section 98, passed in 1890, sub-section (1), the
Council, if they wish, can pass a by-law for borrowing on the credit of

the Municipality the funds necessary for draining or dyking, and can

issue debentures payable within twenty years, with interest .

This is an additional power given to the Council for contracting

debts, and must be exercised with all the formalities required by section

100, and following sections . It is a charge on the Municipality as a

whole, and is not limited to certain portions or certain individuals, a s

defined by section 98 .

In my opinion, if this by-law then is a by-law under section 100, i t

is bad, because it has not been voted on by the electors under sectio n
102 .

Mr. Walker, on behalf of the ratepayers, raised an . objection that i f
it was a by-law under section 100 it was ultra sires, because it im-

posed a tax on real estate of four per cent., whereas by section 157 the
tax is limited to 13 per cent . on the assessed value . This objection

also would be fatal to the by-law as being ultra sires.

. Bodwell appeared for the Bank of Montreal, and alleged that
the debentures had been issued under this by-law, and had been taken up
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by the Bank, and that the by-law should, therefore, be upheld . If the
objection taken had been on mere irregularities I should endeavour to

uphold a by-law on which money had been advanced, but the objections

taken are such that they go to the root of the authority of the Counci l

to issue any debentures at all. A person lending money on debenture s

to the Corporation which issues them is in no better position than a

mortgagee lending money on an ordinary security. He is bound to
see that the debentures are properly issued, and that the proceeding s
are all regular and in order. If he does not, he takes the risk . He

cannot say that because the Corporation did not know their duty he is
free from blame, and ought to be protected ; he has no one to blame
but himself. I was referred to section 26 of the Act of 1890 as curing
the defects of this by-law, but that amendment must be read into th e
Act of 1889, and refers to cases arising before the passing of the Ac t
of 1889, and cannot be read as referring to cases which may hav e
arisen between the passage of the Act of 1889 and the amended Act o f
1890. But even if such a construction was placed upon it, I do no t
see how it can validate the by-law complained of . I therefore make
the rule absolute, with costs .

Rule absolute to quash by-law.

EDMONDS et al .

V.

WALTER (OWNER) AND TIERNAN (CONTRACTOR) .

Mechanics' Lien—Censer of by taking and negotiating note .

Taking a promissory note for the amount of a mechanic's lien, and negotiating th e
same, discharges the lien, and the lien does not revive on non-payment of the

note.

Statement. APPEAL to the Divisional Court from an order of Mr. Justice

r/J

	

McCreight, confirming a report of the District Registrar in .favour of

	

.2 ,.v‘/e 6-90

	

certain of the plaintiff's who claimed a lien on the land of the defendan t

Walter. The defendant Walter appealed as against all the successfu l
oC..et 303

claimants.
Not /Nee/

	

ii, sr'

	

Taylor for appellant ; Wilson for respondent.

8 2

DRAKE, J .

Dec., 1891 .

WILTSHIR E
V .

SURREY et Ca.

DIVISIONA L
COURT.

Dec., 1891 .

EDMONDS
V.

WALTER.

a/ sc.e .44%
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December 30th, 1891. Sir M. B. BEGBIE, C . J., delivered the judg- DIVISIONAL

ment of the Cour
t In this case, we do not think it proper to vary the order of the 	 Dec.,	 1891 .

learned Judge in favour of the other respondents . But, as to Mr . EDmoNDs

Edmonds ' claim for a lien on Walter 's land, we do not think that it WALTER .

can be maintained. Mr. Edmonds has supplied Tiernan, the contractor,
with lumber to the value of about $1,100, and on the 19th September l/vbbKcdwoatL~t

he took from Tiernan his promissory note for that amount, at 30 days i:,ee/r+ ,ts~3d.

date, which he immediately discounted . Tiernan failed to meet the cse~j~

note when due, and Edmonds had to take it up himself ,. but we think
his lien on Walter's land was extinguished, at all events when h e
negotiated the note, and cannot be revived. In Horncastle v . Ferran ,
3 B. & Ald. 497, and Bunney v. Poyntz, 4 B. & Ad. 568, the taking
and negotiating a note destroyed the lien to which the payee woul d

♦ otherwise have been entitled, though the note was afterwards dis-
honoured by the maker. And though, in the events which hav e
happened, Edmonds could, after dishonour, have sued Tiernan, no t
only on the note, but on the original consideration, which would thu s
be in a manner revived, yet it does not appear to us that all the Judgment.

incidents of the original consideration, including Edmonds' right s
thereunder against third parties, revive also . In the case above cited ,
without doubt, the disappointed holders of the notes could, after dis-
honour, have sued on the original consideration ; and yet they were
held to have lost their lien, though upon goods once their own, an d
still in the possession of the debtors ; and the present is a much
stronger case against the revival of the lien . For, whereas all othe r
liens are based either on contract fulfilled on one side and not fulfille d
on the other, or upon possession, or both, and upon some equity founde d
thereon, this lien is a mere matter of positive law, and quite inelastic .
Here Edmonds had never contracted with the landowner (Walter) in

respect of either the land or lumber. In Grant v. Mills, 2 V. & B . ,
306, the unpaid vendor of land was held not to have lost his lien ,
although he had taken a bill, accepted by a third party as guarantor ,
hut he had not apparently negotiated the Lill ; and the lien sought t o
be enforced by the claimant was a lien over property once his own ,
and still in the possession of his debtor, who had never fulfilled hi s
part of the contract. Moreover, in such a case as the present, th e

. material man has had the use of the whole price of his materials (lurin g
the currency of the note, which might, in some cases, be a sufficien t
inducement to him to waive his lien.
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We think, therefore, so far as Mr. Edmonds is concerned, and to the
cocRT.

	

extent of the note, i.e . $1,100, the appeal should be allowed, and in
Dec ., 1891 .

	

	 other respects dismissed . As the appeal has thus partly failed an d
EDMONDS partly succeeded, and as we proceed entirely upon a point not taken

WALTER. in the Court below, we think each party should bear his own costs o f

the appeal.
Appeal allowed in part.

[Affirmed by the Supreme Court of Canada . ]

BEOBIE, L.J.A .

Jan., 1892 .
IN ADMIRALTY .

LEE
v.

TH E
OLYMPIAN .

Judgment.

LEE v. THE OLYMPIAN .

Interference with public landing—Power of municipality to license such interference--

Colliding vessels—Apportionment of damage—Costs.

Whoever interferes with the free use of a public landing or wharf, erected on land
acquired for that purpose only by a municipality under Act of Parliament, is a
wrong-doer, and the municipality has no power to license such interference .

In Admiralty, where two colliding vessels are both to blame, each must bear one-half
the total damage, but the Court has a discretion as to costa .

ACTION for damages under circumstances which appear in the

judgment.

January 28th, 1892. SIR M. B. BEGBIE, L. J . A.:

The amount at stake in this case is very small, and the facts ar e

not complicated, but the principles involved are important. There was

some contradiction as to matters of fact, and the variance of a few

minutes (where minutes were important) on the question of time .

This confusion is probably owing in part to the evidence of the plaintiff
and his witnesses being filtered through an interpreter . The facts ,

however, seem to be that the plaintiff came about 6 a .m. on the 6th o f
October last with his fishing smack of eight or nine tons, the Salmon ,
and another fisherman with his boat, of half the tonnage, the Neptune,
to the public landing at the foot of Yates Street, in order to go ashore
and buy bait, intending immediately to start out for the fishing

grounds near Race Rocks. This landing is at the water front of a
strip of land vested in the Corporation of Victoria by a purchase fro m

Mr. Yates . It reaches from Wharf Street to the water' s edge (east an d

west), and measures 35 feet on Wharf Street (north to south), and
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about the same on the water front (also north and south, or nearly so) . BEGBIE, L.J .A.

The conveyance to the Corporation was specially sanctioned by an Act Jan,, 1 g92.
of Parliament, entitled An Act to enable the Corporation of Victori a
to exchange certain land for other land suitable for a public landing

	

LvE

TH E(1880, c. 30—in Consolidated Acts, 1888, No. 87), and a by-law (No. oLxPLAN .
89 (15) 24th August, 1881) passed in compliance with such Act, and i t
seems impossible to contend that the land is not dedicated to that pur-
pose of a public landing, and no other. And by the Victoria Incor-
poration Act, 1867, which has never, I believe, been repealed o r
affected in that respect, and is reproduced in the Consolidated Acts ,
1888, the whole power of dealing with "public wharves" is vested i n
the Corporation, who, accordingly, have provided such accommodation
as they desired, viz ., a pontoon or floating wharf, and approaches t o
Wharf Street. That being so, anybody who interferes with the fre e
use of that public landing and wharf is a wrong-doer. The Corpora-
tion itself could not grant any license to any person to interfere wit h
the right of access or convenience . They own the soil, it is true, but
only as trustees for a specific object . It is alleged that this landing ,
having only a frontage of about 35 feet, is quite inadequate, except Judgment .
for small boats, and that ocean going steamers moored to the adjacen t
wharves (private property) are in the constant habit of projectin g
across the landing, without any interference by the Corporation or b y
the harbour master. That may very well be, because, as the harbou r
master said in his evidence, there must be a good deal of give and tak e
in the mooring and departure of ships in Victoria Harbour. That may
be very proper, and when the " give and take " occurs between th e
owners of private wharves, or those claiming under them, there i s
nothing more to be said than that it may be presumed to have bee n
licensed by full proprietors . But where the "give and take " interfere s
with the access to a public landing, no such license can be presumed ,
for there is no person or authority capable of giving it, so long as th e
Act of Parliament of 1880 remains. If such interference produces no
inconvenience, there is no person to complain, and the act, thoug h
wrongful, passes off with impunity . But the interferer acts on his
own responsibility. Now, here the mate in charge of the steame r
knew that the two fishing boats were at the pontoon : he had seen
them come in about 6 a.m. At that time, therefore, as well as in
taking up her berth, the steamer had left convenient access for such
boats as alone could use the landing. Then, at a quarter before 7 a .m .,
the whistle is sounded, and the paddles are moved for a few minutes .
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BEGBIE, L.J .A. The plaintiff's evidence is, that they in the Salmon were then movin g
Jan., 1892. out (the Neptune got safe into the harbour) when the swaying bow o f

LEE

	

the steamer struck them, dashed them against the piles, and inflicte d
the damage. The defendant's evidence is, that the steamer's bow

THE
OLYMPIAN . never moved at all >; that it was, in fact, immoveably moored, and tha t

nothing done on board the steamer brought her bow nearer to the line
of piles on which the private wharves stand, and between which an d
the steamer's bow the plaintiff's boat was crushed. It is, however ,
incontestable that her bow was, somehow, moved nearer to the piles ,
for defendant's own evidence goes on to show that the plaintiff brought
the whole loss on himself by trying to squeeze between these piles and
the bow of the steamer—a space which was less, they say, than the
beam of the Salmon, though it allowed the smaller boat, the Neptune ,
to pass out into the harbour. But the defendant's evidence also shows
that the Salmon had come in through this gap about forty minute s
earlier . The steamer was, therefore, moved into such a position as t o
interfere with the lawful and reasonable use of the landing, and so
was a wrong-doer at the time of the accident, and, therefore, partly t o

Judgment. blame.

On the other hand, that the plaintiff was also to blame, and muc h
more to blame, for the accident is quite clear . I have no doubt but
that he saw the danger, and took his chance ; acting not negligentl y
merely, but quite rashly, and this, whichever narrative of the acciden t
be adopted, is true. If the defendant speaks truth, the gap was
already too narrow. If the plaintiff is correct, he saw that the gap was
much narrower than when he came in, and narrowing every moment .
Had the plaintiff's case, therefore, depended on the principles of th e
common law, the plaintiff could have recovered nothing, and judgmen t
must have been for the defendant. But in Admiralty, where both are
in the wrong, each party bears half the damage sustained by the othe r
party, irrespective of the degrees of blame attributed to the plaintif f
and defendant . Hay v. LeiVeve, 2 Shaw, Scotch App . 403 ; Vaux v.
ShetIer, 8 Moo. P . C. 75 ; Tice Betsy Calves, 2 Hagg . 28 ; Sylph, 2
Spinks, 75 .

It would be absurd to refer the question of damages to the Registra r
and merchants . I estimate the plaintiff's damage at $75. The
defendants have proved no damages . The 875 mustbe borne by bot h
parties equally, and each will bear his own costs of counsel, witnesses ,
etc. But having a discretion about costs, I except the Court fees ,
which I direct to be borne by both parties equally .

Judgment accordingly.
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REGINA v . JOHNSON et at .

DIVISIONA L
COURT.

Feb., 1892.

53 Vic ., ch . 37, sec. 23 (D. 1890)—Appeal from an Order for a Commission to take
evidence.

No appeal lies to a Divisional Court from an order appointing Commissioners to tak e

evidence under sec. 23, sub-sec . 2, of the Criminal Law Amendment Act, 1890 .

A PPEAL against an order, as irregular, which had been obtained by Statement.

the Crown for a Commission to take evidence in New Zealand, unde r

sec . 23, sub-sec. 2, of the Criminal Law Amendment Act, 1890.

The appeal came on to be heard before BEGBIE, C. J., and DRAKE, J. ,

sitting as a Divisional Court, February 3rd, 1892 .

Pooley, Q, C., and Linton, for defendant . The order is irregular, as

it should have been obtained in the usual way by summons, as in civil

cases .

DRAKE, J . :—Has a Divisional Court jurisdiction of appeal in a Argument .

criminal case ?
Pooley :—Yes ; sub-sec. 2 of sec . 23 says the procedure for obtain-

ing such Commissions is to conform as nearly as practicable to th e
methods of obtaining such Commissions in civil cases, and those
methods include an appeal to a Divisional Court from the decisions o f

a single Judge.

Davie, A .-G ., and Smith, contra, for the Crown :—There is no appeal
except by express words, and it can be given only by the Legislature —

Att .-Gen. v . Sillem, 10 H. L., 704 ; R. v. Justices of Cushiobury, 3 D .

& R., 35. In Poyser v . Minor, 7 Q . B. D., 329, the Court distinguishe s

between a substantive right and the machinery for securing tha t

right, and procedure was said to include that machinery .

Sin M . B . BEGnIE, C. J . :
These cases are undoubted, but they scarcely touch Mr. Pooley 's Judgment .

argument, which is that the Legislature has conferred this jurisdictio n

of appeal ; and that not by implication merely, but by adopting th e

code of this Court governing procedure in civil cases, which code doe s

expressly give, in civil cases, a jurisdiction of appeal to a Divisiona l

Court. Therefore, Mr . Pooley argues, the Dominion Statute gives a n

appeal to this Court in criminal cases also . In the case cited from 10

H L., 704, for instance, if an Act of Parliament had adopted the rule s

of the Exchequer Chamber, the decision might have been different .

But I think the fallacy of Mr. Pooley's argument is in assuming that

REGINA
V.

JOHNSO N
et al.
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DIVISIONAL because the word procedure is large enough to include the method o f
COURT.

proceeding before a Court of Appeal, where there is an appeal, there-
Feb ., 1892 . fore, if necessary, it implies that there is in such cases a Court o f

REGINA Appeal, as well as a Court of first instance .

JOHNSON

	

The Attorney-General pointed out that, according to Poyser v.
d Minor, " procedure " refers to the machinery only as distinguished

from the produce of the machinery only. But if I might venture a
modification of that distinction, not noticed by the distinguished
Judges who discussed that case, I should feel inclined to suggest that
" procedure " properly means neither the machinery nor the product,
but rather the rules set forth by the managers of the machine, showing
not who have the right to use it, but how those who have the right
are to behave. If the machine exists for you, if there is a Court of
Appeal in criminal matters, these shall be the rules by which you shal l
approach the machine to obtain your result . And in this sec. 23, sub-
sec. 2, the word " procedure " seems limited by the context, and limite d
(so far as obtaining the order for the Commission goes) to the proceed-
ings before the Judge to whom the original application is made, "th e

Judgment. practice and procedure in connection with the appointment of Com-
missioners under this section ;" and when you read the former part o f
the section, the procedure seems restricted to that. Moreover, the
rules of procedure cannot give you a right of appeal ; but when that
right exists, these rules do govern the method of appealing . No doubt
if a party aggrieved by the appointment, or refusal to appoint, had n o
other remedy, the inclination of the Court would be to give the wide r
meaning to " procedure, " in order that there might not be a failure o f
justice. But here there will be an opportunity, and one much mor e
favourable to the defendant, viz., at the trial. Any evidence take n
under this Commission and then tendered may be objected to on th e
ground of the irregularity of the Commissioners ' appointment, and
that will be decided on by the Judge of Oyer and Terminer, and o n
appeal from him by the Court of Crown Cases Reserved . Any opinio n
of ours now given respecting the appointment would not be binding
on them ; and if they came to a different conclusion from ourselves ,
there would be the unseemly exhibition of two independent Courts o f
Appeal arriving at opposite conclusions . The application will, there -
fore, be refused, and with costs, in order to strengthen Mr. Pooley' s
position when he shall raise his objection at the trial .

DRAKE, J., concurred .
Appeal dismissed with costs .
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IN THE COUNTY COURT OF VICTORIA .

THOMPSON v. COURTNEY .

Agreement to sell land according to a plan deposited in the Land Registry Office--
Warranty.

An agreement to sell land " according to a plan deposited in the Land Registry Office ,
and numbered 319," does not convey a warranty that the plan is deposited in
accordance with the provisions of the Land Registry Act .

ACTION for specific performance, whereof the facts appear in the Statement .

judgment.

Mills for plaintiff ; Hunter for defendant.

February, 1892 . Snit M. B. BEan1E, sitting as County Court Judge ,
gave judgment as follows :

This is in effect an action by the vendor for the specific performance Judgment .

of a contract under seal, dated 10th April, 1890, for the purchase b y
the defendant of three lots of land in the proposed City of Queenstown ,
Quatsino Sound, described by the number of lot and block as laid dow n
in a certain map or plan " deposited in the Land Registry Office, and
numbered 319 . " There is such a map ; it is numbered 319 ; it was
actually lying in the Registrar 's office on the 10th April, and, as I
understand, ever since ; it shows the blocks and the lots. But I am
told that the contract is too obscure to be carried out ; that the parcel s
cannot be identified ; that the reference to the map 319 is to be treate d
as a reference to a non-existing map, because not made nor certified
by a certificated surveyor. The defendant urges that the word
"deposited " is, in the Lund Registry Act, used solely of a map thu s
made and certified, and has thereby acquired a peculiar meanin g
restricted to such maps, so that no other map can be said to b e
" deposited " with the Registrar. I cannot agree with that. It seems
impossible to contend that the plaintiff might not " deposit " any map ,
or, indeed, any other article whatever—an umbrella, or anything else —
which the Registrar would condescend to admit on his premises ; and
where that is earmarked and sold by the description of "an umbrell a
deposited with the Registrar, and numbered 319, " can I seriously listen
to the argument that that is too obscure, and that the umbrella had no

BEGBIE, C. J

Feb ., 1892 .

THOMPSO N
V.

COURTNEY.
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the premises. The statute only says he may not put it in his index .
COURTNEY. Indeed, it may often be his duty to accept irregular instruments ; he

cannot always at once decide upon the regularity of all the document s
produced and left in his office . And it seems useless to argue that

because a statute only uses the word " deposit " in reference to on e

class of maps (if, indeed, that be so), therefore, nobody else can, in an y
private contract, be supposed to use the word in reference to any othe r
class of map. The map is now produced, and it appears to be, and th e
Dominion Surveyor swears that it is, as regards the lines of streets ,
etc., in exact correspondence with the statutory map of Queenstow n
now filed at the Registry Office . Other witnesses, it is true, allege d
that the two maps did not quite correspond, but no single instance o f
difference as to the streets or blocks was pointed out . It is not
pretended that the defendant has practically found any difficulty i n
identifying his lots. I therefore think that the contract is in this

J udgmcnt .
respect quite clear . The other objections, on the ground that the con-
tract was only executed by the plaintiff, the vendor, by his attorney ,
etc ., are abundantly met by the presence of the plaintiff here this day ,
adopting all the acts of his attorney and agents as his own . There
will, therefore, be (treating this action as an action for specific per-
formance) a declaration that the contract ought to be specifically
performed, and payment of the instalments of purchase money mad e
by the defendant as they become due. I think he must pay the
money ; he has elected not to avail himself of his option to offer
services in lieu of money. But there must be the usual reference a s
to title, and the defendant is not to pay for land which the plaintiff
cannot convey to him with a good title, unless there has been a n
acceptance of the vendors title, which is not shown or alleged here .

Judgment for t)taintlrl.

BEGBIE, C.J business there, as was repeatedly urged during the argument that " the

Feb., 1892. map had no business there ?" There is nothing in the statute for -
bidding the Registrar to allow this map, or any other, to remain on
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BEGBIE, L .J.A.

Feb., 1892.

IN ADMIRALTY.

ZAMBESI v. FANNY DUTARD .

Altering decree—Salvage.

A Judge has power to alter his decree in matters of detail before it has been draw n

up and settled, but has no power to virtually reverse it .

Although salvor and salvee are both to blame for a collision, the salvor may li e

awarded salvage.

M OTION to review a decree awarding salvage money to the shi p

Zambesi . An action and cross-action had been brought by both vessel s
for damages and salvage service arising out of a collision, and bot h

were adjudged to blame ; the Dutard for neglecting to carry prope r
lights and a mechanical fog horn, and the Zambesi for going too fas t

at the time of the accident. The Court also ordered that the value of

one-tenth of the Dutard should be paid as salvage money to the Zambes i

in the proportion of five-eighths to the owners, one-fourth to th e

captain, and the remaining one-eighth to the crew, according to thei r

wages.

Pooley, Q. C., for the motion. The decree has not yet been finally
settled. The Court therefore can review it—The Monarch, 1 Wm .

Robinson, 20 ; Hay v. Lemeve, 2 Shaw Sc. App., 403 . Here it has bee n

decided that the Zambesi was to blame for the collision . To award

her salvage is contrary to the principle that no man make a profit ou t

of his own wrong. That was acted on by Dr. Lushington in Cargo ex

Capella, 1 L. R. Adm ., :356 ; and again in The Glen Gabel . , 41 L. J . l4.

Bodwell, contra, contended that the power to review a decision only

extends to matters of detail, or of more or less, or evident mistakes .

Having decreed that the Zambesi is entitled to salvage, it would h e

going too far to say now that she is not "'titled .

February 14th, 1892. Sfn M. B. BEGBIE, L. J . A . :

I think Mr. Bothwell isright. The power of altering decrees after Judgment .
being verbally pronounced, and before being drawn up and sent from

the Registrar ' s office, is undoubted—See Taylor v. Copeland, Q . B. D . ,
Times L. R , 16th January, 1892 . But I think it does not enable a

ZAMBESI
V.

DUTARD.

c red

g ab y
/ /nave /4L5"
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Judge in substance and effect to reverse his decree. Upon this appli-
cation, both sets of jurisdiction arise . I shall avail myself of thi s

opportunity to correct a clear oversight as to the cargo . That will be
exempted from the order. And I shall give an additional direction to
the taxing master as to the plaintiff's costs of the salvage action, viz . ,
that they are only to be allowed so far as they are distinguishable from ,
and additional to, his costs of the collision case . These are matters t o
which my attention was not drawn to at the hearing, particularly .
But as to reversing my decision on a point which I had fully con-
sidered and discussed with the Assessors, I do not think that it is within
my power . I still think the decision reasonable, and not forbidden b y
any decided case . But even if I now had changed my mind, I coul d
not reverse my decision ; that can only be done by a Court of Appeal .
There does not appear to be any reported case in point where, as here ,
both ships are held to blame. In the two cases cited by Mr. Pooley,
the salvors had been held, at least in respect of cargo, wholly to blame .
The only principle relied on by Mr. Pooley is that no man is to b e
allowed to make a profit out of his own wrong. Here it has been hel d
that the Zambesi is at least partly in the wrong, and therefore she is
not to derive any advantage from the disaster . This principle, like a
good many other principles, cuts both ways. The question was dis-
cussed before myself and the Assessors ; of course I am wholly respon-
sible for the decision, but we did discuss it. We all agreed that th e
towage under the circumstances was a salvage service, and they
thought 52,000 a proper amount. I pointed out that, if performed b y
a stranger, the remuneration, whatever it was, would have been par t
of the damages or loss caused by the collision, just as much as th e
repairs of the schooner, and so would be divided between the two ships
equally ; that if the Zambesi had been wholly to blame, this cost, i f
performed by a stranger, would have fallen on her exclusively, an d
she would, by performing the service herself, merely have exonerated
herself from paying the strange tug . She would, therefore, have been
entitled to nothing at all ; the service would have accrued entirely fo r
her own benefit. But here, as both ships were to blame, each ought t o
pay one-half of the towage . I thought S2,000 rather more than the
service deserved. It was a very valuable service to the schooner, no
doubt, but very cheaply and securely performed by the steamer. I
therefore awarded to the Zambesi a sum which I thought Nwould
probably be considerably less than one-half the amount suggested b y
the Assessors . As to Mr. Pooley's principle, it may be retorted on him
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by asking why the chief wrong-doer is to take advantage of her ow n
wrong and get salved gratis ? She would have had to pay half th e
expense of any other tug ; why should she be excused from a similar

payment to the Zambesi, whom she may be said to have lured into the
collision ? The award as to the salvage service will, therefore, stan d

as originally decreed, with the variation as to the cargo and the furthe r
direction as to costs, already indicated .

	

Judgment accordingly.

SAUER (ArP.) v . WALKER (RESP.)

	

DIVISIONA L
COURT.

Liquor License Regulation Act, 1891 (B. C.), s. 4 (54 Vic ., c. .:,'1)—Validity of.

	

Feb., 1892 .

The Liquor License Regulation Act, 1891 (B . C .), section 4, is intro. vires of the Pro-

	

SAUE R

vincial Legislature, and is consistent with sub-sections 73, 78 and 92, of section 96

	

v .

of the Municipal Act, 1891.

	

WALKER.

APPEAL by way of case stated, from a conviction by the Police Statement.

Magistrate for the City of Victoria for selling liquor on a Sunday ,
contrary to section 4 of the Liquor License Regulation Act, 1891 .

The following was the case as stated :—

IN THE SUPREME COURT OF BRITISH COLUMBIA .

IN Tut; MATTER of an appeal from the determination of Arthur Louis Belyea, Polic e
Magistrate in and for the City of Victoria, in a proceeding before me at the City o f
Victoria, between John W . Walker, prosecutor, and Gregory Clemens Sauer ,
defendant .

The information alleged that the said Gregory Clemens Sauer, within the space o f
three months then last past, to wit, on Sunday, the 10th day of January, 1892, at th e
City of Victoria, unlawfully did sell liquor on the premises known as the Ban k
Exchange, situated on the south side of Yates Street, in the said city, contrary to th e
Liquor License Regulation Act, 1891 .

The defendant pleaded not guilty, and after hearing the parties and the evidenc e
adduced by them, I did, on the 13th day of January, 1892, convict the said defendan t
of the said offence, and adjudged him to pay the sum of S25 and Si costs for the same .

The defendant alleging that he was aggrieved by the said determination, as being
erroneous in point of law, did within nine days thereafter apply in writing to me to stat e
and sign a case setting forth the facts and the grounds of such determination, for th e
opinion thereon of this Honourable Court, and did at the time of makingsuchapplica-
tion, and before the stating of this case before a Justice of the Peace, enter into a
recognizance to Her Majesty in the sum of S100, with a condition to prosecute this

93

BEOBIE, L.J.A.

Feb., 1892.

ZAMBESI
v.

DUTARD .
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DIVISIONAL appeal with effect and without delay, and to submit to the judgment of this Honourabl e
COURT.

	

Court, and pay such costs as may be awarded by the same, and thereupon, in pursuanc e
Feb., 1892. of the Act in such case- made and provided, I state and sign the following case :

SAGER

	

It was proved that the Bank Exchange was a place where liquor was sold by retail ,

v,

	

under and by virtue of a license issued to the defendant by the Corporation of the Cit y
WALKER. of Victoria, and that intoxicating liquor had been sold in the bar of the said premises b y

the defendant, Gregory Clemens Sauer, the proprietor of the said premises and th e
person named in such license, between the hours of 8 o ' clock in the morning and 4
o'clock in the afternoon of Sunday, the 10th day of January, 1892 .

It was admitted by the defendant that the liquor had been sold as aforesaid, withou t
a requisition for medicinal purposes, signed by a licensed medical practitioner or a
Justice of the Peace, being produced by the vendees or their agents, or any or either o f
them, and it was alleged by him that the sale of intoxicating liquors before mentione d
was made by him on the day appointed for the express purpose of testing the validit y
or applicability to him of the provisions of the 4th section of the Liquor License Regula-
tion Act, 1891 .

It was contended on the part of the defendant that the said section did not apply t o
sales made on the 10th day of January, 1892, or to sales by licensed saloon-keepers
within the limits of the City of Victoria, on the following grounds, namely :-

1. That the provisions of the said section only applied to that period of time between
Statement. eleven o 'clock on the night of Saturday, the 2nd of January, and one o 'clock of th e

morning of Monday, the 4th day of January, 1892 .
2. That the enactment did not apply to the sale of liquor made within the City o f

Victoria on Sunday, on the ground that the Municipal Act confers power upon th e
Council of the said city to regulate the selling of liquor on Sunday, which Act is a late r
Act than the Liquor License Regulation Act, 1891, and the Council have not as yet pro-
hibited the sale of liquor on Sunday .

:3 . That section 4 of the Liquor License Regulation Act, 1591, is ultra tires the power
of the Provincial Legislature, such power being with the Dominion Parliament alone .

4. That the power to prohibit the sale of liquor on Sunday can only be exercised con-
stitutionally through municipal legislation within the limits of the municipalities .

I determined that the matter hereinbefore stated afforded no ground of answer o r
defence to the said information.

The question for the opinion of the Court is whether my said determination was
erroneous in point of law .

Dated this 27th day of January, 1892.
A. L. BELYEA ,

Police Magistrate ,
City of Victoria .

The appeal came on to be argued before BEGBIE, C . J ., and DRAKE,
J., February 18th, 1892 .

Argument . Lion. A. Y . Richards, Q. C. (13oelwell with him), for the appellant .
The section under which the conviction is made is inconsistent with
sub-secs. (73), (78) and (92) of sec. 96 of the Municipal Act, 1891 ,
which confers the power on municipalities to close saloons on Sundays .
The two Statutes might be read consistently together if the Liquo r
License Act were to be held to apply only to those portions of the
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competency of the Legislature to pass the Act.] Richards : The	 Feb ., 1892.

section is 'ultra vires, as being an interference with the regulation of SAUE R

trade and commerce . I refer to sections 91 and 92 of the B. N. A. WALKER .

Act ; Severn v . The Queen, 2 S. C. R., 70 ; City of Fredericton v. The

Queen, 3 S. C. R., 505 ; Russell v . The Queen, 7 App. ( :as., 829 . Hodge
v. The Queen, 9 App. Cas., which will doubtless be referred to by th e
other side, was decided under an Ontario Statute which was in forc e
before Confederation. In any event, I contend that the Provincial
Legislature should work out such an inteeprence through the mediu m
of the municipalities—See In re Local Option, 18 A . R. (Ont .), 572 .

Eberts, contra. Hodge v. The Queen governs this case. He was
stopped by the Court.

Sir M. B. BEGBIE, C. J .

If I were of a different opinion Hodge v. Reg . would bind my judg-
ment ; and if Hodge v. Reg. were taken away, I should feel it impos-
sible to allow this appeal . In fact, this is a much clearer case tha n
Hodge's case. I shall first deal with the constitutional objection, that
this matter of closing saloons on Sundays is a matter for the Dominio n
Legislature, and not with the Provincial Legislature at all ; and so ,
that both chapter 21, section 4, of the Acts of 1891, which closes
saloons from 11 p . in . on Saturday night to 1 a. in . on Monday morn-
ing, and chapter 29 of the same session, which confers on the variou s
municipalities of the Province certain powers of closing saloons, no t
only on Sundays, but on any other days, and for such hours as the
municipality may think fit, are unconstitutional and void . This can
only be upheld on the ground that this stoppage of Sunday liquo r
selling is a " regulation of trade and commerce, " which is by sec. 91 ,
sub-sec. (2), of the B . Y. A. Act reserved to the Dominion . In one
sense of the words this is undoubtedly true. Selling liquor across a
bar is undoubtedly a trade ; and selling it on a Sunday is perhaps the
most profitable part of the trade . But the Judicial Committee have
pointed out that these two sections, 91 and 92, are to be construe d
leniently, and, if possible, so as to give effect to the real intention of
the whole Act .

Since Severn's case was decided, the question has been more com-
pletely sifted before the Committee in Parsons' case (7 App. Ca. 96) ,
and it was found absolutely necessary that the literal meaning of the

Province without the limits of municipalities. [BEGBIE, C. J. : We feel DIVISIONAL

no difficulty as to this point, but we should like to hear you on the
COURT .

Judgment .
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DIVISIONAL words should be restricted in order to afford scope for the powers whic hCOURT.
are given to the Provincial Legislatureper Lord Hobhouse in Lamb's

Feb ., 1892. case, 12 App. Ca. 386. The " trade and commerce " mentioned in
SAVER section 92 must be taken to mean something of general concern to th ev.

WALKER. Dominion at large : "commerce" referring to intercourse between th e
Dominion and foreign States, " trade " referring, perhaps, to the
relations of the producer and consumer in different Provinces, or else
to the general trade within a Province—something larger than a par -
ticular stipulation restricting a particular trade on some particular day .
The present interference can hardly be said to be a regulation of trade ,
within the meaning of section 91, sub-section (2) . It seems to me to
fall much more naturally within several of the topics which by sectio n
92 are reserved to the Provincial Legislature . It is a restrictive
power very usually placed in all civilized communities in the hands o f
municipalities, which are, by section 92, sub-section (8), completely i n
the hands of the Provincial Legislature. It seems, also, to fall more
naturally under the head of "civil rights" within the Province—sectio n
92, sub-section (13) . Within the Province, the Provincial Legislature

Judgment . may define every man's civil rights, and, among other rights, his right s
to sell liquor, the how, the when, and the where . It may also very
properly fall under the head of " Administration of Justice, " section
92, sub-section (14), which, I think, includes preventive justice an d
preventive police . And, lastly, it seems to me to be purely a matte r
of a private or local nature, and so, within section 92, sub-section (16) ,
a matter in which the Dominion can have no interest at all. I, there -
fore, think that the Sunday liquor traffic is eminently a matter within
the competency of the Provincial Legislature . Then we were told that,
even if that were so, the Legislature could not itself deal with this
traffic directly, but can only indirectly, by arming the municipa l
authorities with power to do so, at least within a municipality, an d
Hodge v . Rey . was cited. In that case, it is true, the local Legislature
had dealt with a kindred matter by the hands of the municipality, an d
that was held lawful ; but, if the case be examined, it will be seen tha t
the reason why the municipal powers were held to be lawfully con -
ferred was because the Provincial Legislature was truly sovereign i n
the matter, and might, therefore, either enact such provisions as i t
thought fit, or authorize the municipality, or such other body as i t
chose, to do so . Then, as to the supposed contradiction or inconsistenc y
between the two statutes, I can see none, so that it becomes unneces -
sary to inquire which statute shall override the other, involving the
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SAUER
V .

WALKER.

Judgment.
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further inquiry, which is the later Act. As a matter of fact, bot h
chapter 21 and chapter 29 received the Royal assent with a grea t
many other Bills, in one mass, on the 20th April, 1891 . The title of

the Bill, chapter 29, was read before the title of the Bill, chapter 21 ;

but afterwards, when arranged in a volume, they were numbered a s

they now stand . But, whichever is first or last, or supposing (what
perhaps is the better opinion) that they both form part of the sam e
enactment, what do they severally provide ? Chapter 29 says that
each municipality may, by by-law, close saloons on Sundays, or o n
such other days, or between such hours on any days as they think fit .
That power came into operation immediately, on the 20th April . The
chapter 21, speaking also on the 20th April, 1891, but without noticin g
anything that may be directed by the municipality in the meantime,
says that after the 1st January, 1892, saloons shall be closed from 1 1

p.m. on Saturday to 1 a.m. on Monday, besides such other days, o r

between such other hours, as any municipal by-law may direct . It is
true, this enactment restricts the power which the municipality pos-
sessed between the 20th April and the :31st December, 1891, of closing
saloons for such period as they thought proper, less than the whole of
Sunday. They cannot now make a by-law empowering saloons to b e
open at any time on Sundays . But this is no inconsistency . The gift
of the power to make by-laws is to make legal by-laws : i . e., such as
shall not contradict any present or future Act of Parliament, or th e
common law, or the prerogative . And when the gift was, on the 20th

April, 1891, made by chapter 29, all municipalities had full notice of th e
co-existing Act, chapter 21, which would, on and after the 1st January ,

1892, limit their otherwise uncontrolled discretion . I think, therefore ,
that there is nothing, either on principle or authority, to sustain the
appeal, and it should lie dismissed with costs .

DRAKE, J . :—I am of the same opinion. The whole question i s
merely one of police regulation, and in no way interferes with th e
powers of the Dominion Parliament as to the regulation of trade an d
commerce under section 92, sub-section (2), of 'l'he British Yorth,
America Act.

Appeal dismissed with costs .
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MARTIN
v.

RUSSEL L
et al.

MARTIN

v.

RUSSELL AND JOBSON AND THE B. C. PAPER MANUFAC-

TURING COMPANY, LIMITED .

/ipte/

	

Mechanics ' Lien Act, 1891--Jurisdiction of Supreme Court to enforce lien .
is./we

The Supreme Court has no original jurisdiction to enforce a mechanic ' s lien under th e

Act of 1891, whatever the amount.

A PPEAL from an order of Crease, J ., made in Chambers, Feb . 21st ,
Statement . 1892, dismissing an application of the defendants, the B . C. Paper

Manufacturing Company, Limited, to have the action dismissed, a s

against them, on the ground that the Mechanics' Lien Act, 1891 ,

confers no jurisdiction in the premises on the Supreme Court . The

Company was under no liability to the plaintiff, except by virtue of

the provisions of the Act, and the amount claimed was $1,724 .80.

The appeal came on to be argued before WALKEM and DRAKE, JJ. ,

sitting as a Divisional Court, on the 26th day of February, 189 2

Argument . Yates for the appellants . The remedy given against us is wholly

statutory, and can be enforced only in the way pointed out by the

statute, i. e ., in the County Court—Endlich on Statutes, p . 615 ;

Handley v. Moffat, 21 W. R. 231 ; Rochester v . Bridges, 1 B. & A .

859 ; West v . Downnutn, 42 L. T. 340 ; Queen v . Harden, 2 E. & B.

188 ; Valiance v. Falle, 13 Q. B. D. 109 ; Lampiugh v. Norton et al. ,

22 Q. B. D. 452 .

L. Crease for the respondent. One object of the Act of 1891 was

not to oust the jurisdiction of the Supreme Court, but to define th e

practice in these actions, when brought in the County Court, about

which, under previous Acts, there had been confusion . Further as a

remedial Act it should be liberally construed . By Consolidated Acts ,

1888, c. 31, s. 10, the Supreme Court has jurisdiction in all pleas what -

soever, and so soon as any right is created by statute this sectio n

applies unless expressly negatived . By the County Courts Act, sec . 44,

sub .-s . 4, the County Courts are given concurrent jurisdiction to enforc e

any lien or charge, and by c. 31, s . 76, the Supreme Court is empowered

to transfer to a County Court any action which by said s . 44 could

have been commenced in that Court . Moreover, the prior lien Acts
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gave the Supreme Court jurisdiction, and only express words will oust DIVISIONAL
COURT.

jurisdiction once given to the Supreme Court—Maxwell, 152, 157 ;
Reg. v . Moseley, 2 Burr 1011 ; Jacobs v. Brett, 20 Eq. 1 ; Shaftsbury v . March, 1892.

Russell, 1 B. & C. 666 ; Reg. v . Abbott, Dougl . 553. Cases cited contra MARTI N

do not apply by reason of this prior legislation . May, by the Inter- RrssELL

pretation Act, is permissive. In any event under the Act of 1891, the

	

etas.

Supreme Court having been given appellate jurisdiction, acquires

original jurisdiction by implication—The Alma, 5 Ex. D. 227 .

March 2nd, 1892 . DRAKE, J., delivered the judgment of the Court :

This case raises an important question of jurisdiction . The only Judgmen t

jurisdiction given to enforce liens is under section 16 of the Lien Act,

1891, which enacts as follows :—" That whatever the amount of the

" lien, proceedings may be taken before a Judge of the County Court

" of the district in which the land charged is situate, who is hereby

" authorized and empowered to proceed in a summary manner by sum-

" coons and order, and he may take accounts, try issues, and in defaul t

" of payment may direct sale of the estate charged, and any convey -

" ante under his seal shall be effectual to pass the estate sold . "

The power thus given to a Judge of the County Court is in deroga-
tion of the common law rights of owners of property ; it is a new

jurisdiction, and a new power of procedure is establised . It is laid

down in Maxwell on Statutes " that where a new duty or cause o f

action is created by Statute out of the course of common law, there i s
no ouster of jurisdiction of the ordinary Courts, for they never ha d

any . " Here the Supreme Court never had any jurisdiction under th e

common law for dealing with liens, as defined by the Mechanics' Lien

Act. It is true that by some previous Lien Acts, which have all bee n

repealed by the Act of 1891, the Supreme Court had jurisdiction con-
ferred on them by those Statutes . This, however, has been take n

away by the Act in question . It is contended that notwithstandin g

the Lien Act, 1891, the Supreme Court still has a concurrent juris-
diction with the County Court arising out of the statutory jurisdictio n

given by section 10 of cap . 31, Consolidated Acts, 1888, which enacts

that the Supreme Court shall have jurisdiction in all cases, civil as wel l

as criminal, arising within British Columbia . This is a general clause ,

liable to be controlled and limited by Statute . The Supreme Cour t

had once a jurisdiction under previous laws, but these laws bein g

repealed and a new procedure established, the Supreme Court juris-

diction is terminated . Maxwell says that where an Act is repealed, it
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DIVISIONAL is, as regards its operative effect, as if it never existed except as regards
COURT.

matters past and closed. If it was not so, such a concurrent jurisdiction
March, 1892.

in the Supreme Court as contended for would be futile, because there
MARTIN is no existing machinery for enforcing it. The only procedure fo r

RUSSELL giving effect to the Lien Act is contained in section 16, and there ex -

	

ec at.

	

pressly given to the Judge of a County Court .

The case of Regina v. Harden, 2 E. & B. 188, is almost identical

with the present case, and the Judges there held that when by a Statute

a special cause of action was created and the party complaining migh t

apply to the County Court for redress, there was no jurisdiction in th e

ordinary Courts to entertain his application, and the party was limite d

to the Court specified . There was no ouster of the Superior Court' s

jurisdiction, because they never had any . This case was followed in

Hertford Union v. Kirnpton, 11 Ex . 295 ; and we are bound by these

decisions, which are consonant with common sense. We, therefore, hold

that the appeal must be allowed and the action as against the de-
fendant ' s company must be dismissed, with costs, without prejudice to
any action the plaintiff may think proper to bring in any other Court

having jurisdiction .
Appeal allowed.

NEVILL LAING .

''Mischiev+ous Animals Act" (C. S ., 1888, c. 5, s . JO)--Scienter—Fimling.s of Jury .

In an action for damages for injuries caused by the bite of a (log, section 30 of th e

Mischievous Animals Act (C . S . 1888, c . 5) does not preclude the defendant fro m

showing the peaceful character of the dog, or his ignorance of its vicious disposi-

tion, but only raises a rebuttable presumption against him .

Statement. .~.CTION for damages for injuries caused by the bite of a dog.

	

sla66,.vy~

	

The statement of claim alleged that for several months the defend-
ant kept a dog, which was of a fierce and mischievous nature, an d

	

3z )/J 4'47

	

accustomed to attack mankind ; that the defendant knew the dangerous
nature of the dog ; that the dog set upon and badly bit the plaintiff i n

/!„.biJ/,m
sstds

	

front of defendant 's house, and the plaintiff claimed $1,000 damages .

yeebarVSeN

	

eve r The statement of defence denied that the defendant ever kept th e
/33 ( - (3dJi~

dog, or that the defendant knew of its mischievous nature .

BEG BI E, C . J

FULL COURT .

March, 1892 .

NEv IL L
v .

LAING .
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The action came on to be tried by SIR M. B. BEGBIE, C.J ., and a BEGBIE,C . J

jury, on January 12th, 1892, and in answer to questions put by the Fein COURT .

learned Judge, the jury found as follows :
March, 1892 .

1st . That the plaintiff had been bitten by a dog :
NEVILL

2nd. That the dog was, at that time, kept or harboured by the

	

v
LAING .

defendant :

:3rd . That the dog was accustomed to bite mankind :

4th. That the defendant was not aware of that fact : and they

estimated the damages, if the plaintiff on these findings were

entitled to judgment, at $51 .

On these findings, both parties moved for judgment in their favour.

Walls for the plaintiff ; Gregory for the defendant .

Judge v. Cox, 1 Stark 285 ; Line v. Taylor , :3 F. & F. 731 ; and May

v. Burdett, 9 Q . B. 101, were referred to .

January 26th, 1892 . SIR M. B . BEGBtE, C.J . :

The Animals Act, section 30, was, in 1875, copied from the Imperial Judgment .

Act of 1865, and extended to all attacks by ferocious dogs, on men as

well as on sheep and cattle, to which latter class the English Act i s

confined . The plaintiff now contends that the section makes the bit e
conclusive evidence both of the dog's viciousness and of the owner ' s

knowledge. The defendant contends that the section makes the bit e

prima facie evidence only of these matters, leaving the affirmation o f

both points still necessary to support the plaintiff 's right to damages.

The words of the section are : "It shall not be necessary for th e

plaintiff to aver in any pleading, or to prove, that the dog was accus-
tomed to bite men, but the plaintiff, if otherwise entitled to a verdict ,

shall not be deprived thereof by reason of the absence of such aver-

ment or evidence . " It is rather a singular thing that, although thi s

statute is 25 years old in England, and 16 years old in B C ., there does

not appear to have been, either here or in England, any ,judicial

decision on these words. It is, therefore, necessar y to decide the mat -

ter on first principles . The whole gist of this action is negligence i n

the defendant in keeping a dangerous thing : a thing which it i s

lawful for him to keep, taking proper precautions, and not (as, fo r

instance, large quantities of dynamite or other explosives) absolutely

unlawful . In order to establish negligence, the plaintiff must, previousl y

to the recent statute, have established two things besides the owner-
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BEGBIE, C.J ship of the dog by the defendant, viz . : 1st, that the clog was accustomed

FULL COURT. to bite mankind ; and 2nd, that the defendant knew it . And this

march, 1892. obligation still continues, notwithstanding section 30 . The only effect
of that section is to shift the onus, so that, while in an action befor e

NEVILL
v.

	

the recent statute, if no evidence whatever were given on these points ,
Lelxu.

the verdict must have gone for the defendant, now, if no evidence b e

given on either side, the verdict must go for the plaintiff. But that

does not mean that the mere bite is to be conclusive evidence, i . e ., that
the defendant is to be precluded from showing the peaceful characte r
of the dog, or his own ignorance of any vicious propensity . I think
the statute means that the bite is to be prima facie evidence only ,
and that the defendant may give evidence on these points to contradic t
this presumption . And when evidence is adduced to the jury, they
are bound, according to their oaths, to find according to what they

consider its true weight to be . The plaintiff's present contention i s

that the defendant ought not to have been allowed to introduce an y

evidence of the dog's habits, or of his own knowledge, these thing s

being absolutely decided by the statute . But he never du ring the

Judgment . trial objected to the reception of such evidence : on the contrary, h e
endeavoured, not unsuccessfully, to rebut it, at least as to the nature
of the dog, by the witness Bligh, and, I think, another . In lllccy v .
Burdett, 9 Q . B. 101, the animal was a monkey, which, from its well -
known mischievous nature, may be presumed to be ready to bite, an d
the whole judgment is based on that. " Whoever keeps an anima l
accustomed to attack and bite mankind, with knowledge that it is s o
accustomed, " is liable for any injury it may inflict, " without an y
averment of negligence in the securing of it. *

	

*

	

* Negligence
is presumed, without any express averment . * * * The
negligence is in keeping such an animal after notice, " pp . 110, 111 .
But a dog is not such an animal . On the contrary, the law presumes

that, until the contrary is shown, a dog is not accustomed to bite man -
kind. However, the jury have found against the present dog . And
May v. Burdett, deciding that the mere keeping of an animal know n
to be dangerous is actionable rather implies that the mere keeping o f
an animal not known to be dangerous is not actionable . And the
jury have found that the defendant did not know that the dog was
dangerous. I think the words, " It shall not he necessary for the
plaintiff to aver or produce evidence, " are not equivalent to " It shal l
not be competent to the defendant to deny or disprove his knowledge ."
I think, therefore, the defendant must succeed : and he will get the
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general costs of the case, but from that amount must be deducted the BEGHIE, C.J

plaintiff 's costs of those issues on which he succeeded .

	

FULL COURT.

From this judgment the plaintiff appealed, and the appeal having March, 1892.
come on for hearing on the 16th day of March, 1892, before the Full

NEVILL
Court, consisting of CREASE, WALKEM, and DRAKE, JJ., was unani-

	

v.

mously dismissed with costs .

		

L"IVO.

Appeal dismissed.

Ex parte HENDERSON, APPELLANT .

In re the PHARMACY ACT, 1891 .

Pharmacy Act, 1891 (B . C .), sec . 12—Meaning of " exercising profession. "

One who resided out of the Province until the coming into force of the Pharmacy
Act, 1891, and was a partner of a druggist practising within the Province, is not
entitled to be registered under sec . 12 of the Act as having practised as a druggist .

THE appellant, who resided at Montreal, had previously to April, Statement .

1891, become a partner with one Muir, who conducted personally a
druggist's shop in New Westminster throughout that year . In
February, 1892, he applied to the Registrar of the Pharmaceutica l
Association to be registered as a chemist under that part of section 1 2
of the Pharmacy Act, 1891, which runs thus . " All persons who at
any time before the coming into force of this Act (20th April, 1891 )
were practising in this Province on their own account as chemists an d
druggists, etc., are entitled to be registered on producing before the
Registrar evidence of their having exercised their profession as afore-
aforesaid. " The appellant had applied accordingly to the Registrar ,
tendering his :?10 statutory fee, under section 8, but the latter refuse d
to register. The appellant thereupon applied to WALKEM, J ., for a
numbtritas commanding the Registrar to register : but the learned
Judge refused the application, whence this appeal .

A . I?. McPhillips, for the appeal, cited Palmer v . Jtallett, :36 Ch . D .
411 .

.Iay, for the Pharmaceutical Association, was not called on .

BEGBIE, C.J

FULL COURT.

March, 1892.

Ex parte
HENDERSON.
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BEGBIE, C.J SIR M. B . BEGBIE, C.J. :

FULL COURT . All the cases cited were of this sort—where a person duly qualified ,

March, 1892 . but not registered, attends patients and performs acts properly per-
formable by surgeons, etc., that is practising as a surgeon, etc ., althoug h

Ex paste
HENDERSON. such person has not any pecuniary interest in the fees thereby earned :

e. g., although he is at the time a salaried assistant in some establish-
ment that takes all the fees for its own use and benefit . But what

you have to produce is some authority to show the converse proposi-
tion,—that a person who has a pecuniary interest in the profits of th e
establishment, but lives 3,000 miles away, is practising as a chemist in

this Province of British Columbia in that store . I think Mr. Henderson ,
as a sleeping partner in a trading concern, may be properly said t o

Judgment . have been carrying on business in British Columbia, but he cannot b e
said to have been " practising as a chemist or apothecary, " or "exercis-
ing a profession." The decision in Allen v. Taylor, 19 W. R. 25, is
founded on that distinction between a mere trading business and a
professional business, which again is markedly insisted on by the lat e
Cotton, L.J., in Palmer v . Mullett, 36 Ch . D . 422 . The appellant, there -
fore, is not entitled to claim registration merely on the strength of th e
provision in section 12, and the appeal must be dismissed .

Whether a mandamus could be obtained in any case, except those
mentioned in the latter part of section 12, may be doubted . We think ,
however, that the appellant is clearly not entitled .

CREASE and DRAKE, JJ., concurred.
Appeal dismissed with costs .

DIVISIONAL
COURT.

GRAY et al MACALLUM.

March, 1892. New trial— 1Veight of evidence—Misdirection—Atheist incompetent to testify—Manner of
establishing incompetency.

GRAY et al
v .

	

The Court will not set aside the verdict of a jury unless it is wholly unsupported b y
JIACALLUM .

	

evidence, or is contrary to such a body of evidence, or rests on so slight a found -
ation as to make it obvious that the jury were perverse or invincibly prejudiced .

It is no misdirection sufficient to require a new trial, that the Judge has used inaccurat e
language in the course of a long summing up, if the charge as a whole afforde d
a fair guide to the jury .

Clark v . lfolyneux,3 Q . B . D . 243, followed .
Total defect in religious belief makes a witness incompetent, and the question of belie f

may be examined into after he has sworn or affirmed, but it is not the duty of th e
trial Judge to so examine before receiving his evidence .
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I
L ULE nisi calling on the defendant to shew cause why there aouRT .DIVISIONAL

should not be a new trial, on the grounds that the verdict was against March, 1892.

the weight of evidence ; that there was misdirection : that new and -
GRAY et at

material evidence had been discovered since the trial ; and that the

	

v.

evidence of the defendant should not have been received, as he was MACALL1M .

incompetent for want of religious belief .

The material facts appear in the judgment .

The argument came on to be heard before BEamE, C. J ., and CREASE ,

J., sitting as a Divisional Court .

Davie,

	

and Bodwell, for the defendant, shewel cause .

Walker, for the plaintiff, contra.

The judgment of the Court was delivered on March 15th, 1892, b y
SIR M. B . BEGBIE, C. J . :

This is an action (originally three actions, commenced on the 14t h
May and 5th June, 1890, afterwards consolidated by order of the 20th
June) by the three brothers Gray against Macallum, alleging an

agreement by the defendant to lend them :6,000, to be secured by a

mortgage of their shares ( 16/30ths) in the Ophir Bed-rock Flume Co. ,
and of a store and stock of goods at the mine ; that the money was
lent accordingly, on the 17th April, 1889, but that the assignment o f
the shares and of the store, of the same date, instead of being con-
ditional was made absolute in form, on the distinct private under -
standing, however, that the whole property was redeemable on repay-
ment of the $6,000, with interest at ten per cent. and a bonus of 1 /30th

interest in the mine . The defendant, by his statement of defence ,
claims that the assignment of the 17th April, 1889, was intended to be ,
as it is expressed to be, an absolute assignment : that there was n o

agreement for a loan, or any right to redeem stipulated for, and that

the $6,000 was advanced as the consideration money for the sale t o

him, out and out, of the shares, store, and stock of goods .

This issue (with other matters) came on for trial before Mr . Justice

DRAKE and a special jury, during fourteen days in September last .
All other questions are now at rest, but the issue, as above stated, havin g
been found in favour of defendant, viz ., that the assignment of the 17t h
April, 1589, was a sale out and out, without any equity of redemptio n

reserved to the plaintiff's : Mr. Walker has now moved for a new trial
of that issue upon a great many grounds, which may generally b e

brought under these, viz ., as being against the weight of evidence ; on

Judgment.
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DIVISIONAL the ground of misdirection by the Judge in many points ; on the ground
COURT .

	

5

of the recent discovery of new and material evidence which could no t
March, 1892. have been brought forward at the last trial, and on the ground of im -

GRAY e.e al proper reception of the evidence of the defendant, Capt . Macallum ,
v.

MACALLUM . who, it is now insisted, ought not to have been permitted to testif y
at all .

As regards the consideration of the weight of evidence, it is surel y
unnecessary to do more than barely recall the fact that it is peculiarl y
the office of the jury, and not of this Court, to weigh the evidence, and
that we could not on this ground set aside the verdict unless it were
wholly unsupported by evidence, or were contrary to such a body o f
evidence, or rested on so slight a foundation as to make it obvious that
the jury were perverse or invincibly prejudiced. And, as the learned
counsel on each side took several days to review the evidence produced
by them at the trial, it must be allowed that there was an amount o n
each side, surely sufficient, if it had stood alone, uncontradicted, t o
justify a verdict either way. But so far from thinking the verdict o f
the jury against the weight of the evidence taken as a whole, I do no t

Judgment. see how they could, reasonably, have arrived at any other conclusion .
The plaintiffs allege in their statement of claim, a clear, definite contrac t
on the 17th of April, 1889, empowering them to redeem on certai n
definite terms the property included in the agreement of that date ,
though it is expressed as an absolute sale ; the right to redeem, an d

the terms on which they may redeem being fixed at the time, an d
therefore necessarily known to them all from the first . This is one o f
the few instances in which a party may contradict or vary a writte n
instrument by parol evidence, but the onus is on the plaintiff,, and the
evidence should be clear and uniform .

[The learned Judge, after reviewing the evidence at length, calve t o
the conclusion that no ground had been shewn as regards the weigh t
of evidence or as regards the discovery of new evidence, and proceeded
as follows : l

Then, as to various alleged misdirections by the learned Judge, som e
of these have been abandoned, and as to none of them does the objectio n

at the trial appear to have been made with sufficient distinctness . The
rule as to this is very well laid down in many cases . I shall only cit e
three : In ( 'lade v . .IIolyneiux,3 Q. B. D. 243, Bramwell, L . J ., says :
" A summing up is not to be rigorously criticized . A verdict is not to
be set aside because in the course of a long and elaborate summing up,
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the Judge has used inaccurate language ; the whole must be considered DIVISIONAL

to see if it afforded a fair guide to the jury, and too much weight must
COURT .

not be allowed to isolated and detailed expressions ." In Horler v. march, 1892 .

Carpenter, 27 L. J . C. P . 4, Willes, J ., citing approvingly Jones v. Pro- GRAY et al

vincial Insurance Co ., says : " Counsel cannot be heard here to argue MACALLUM .

points not raised at the trial, and which they advisedly abstained fro m
raising . " And in Whitehouse v. Hemmant, 27 L. J . Ex ., p . 297, Pollock ,
C. B., says : " It does not appear that the document was so presented

and so pressed at the trial as to entitle the parties to a new trial o n
the ground of its rejection * * It is not uncommon for a party a t
a trial to tender a document (or take objection) with no idea of pressin g

its acceptance, and merely to produce a certain effect . If a party
intends to take advantage of the rejection of evidence (or the over -
ruling of an objection) he should press its reception and make the Judg e
distinctly understand that he does so. It would be unfair to allow a
party to obtain all the advantage of the rejection of a piece of evidenc e
(or the overruling an objection) without running any of the risk of th e
reception of the evidence (or allowing the objection) . "

Now what are the errors or misdirections on which the plaintiff Judgment.

relies ? I have perused the charge carefully, and I think it gives a
tolerably impartial view of the comparative credibility of the plaintiff 's '
and defendant's cases. It does not place them, it is true, on the same
level ; to do so would have been, not impartial, but grossly partial .
Then as to refusing to allow the plaintiffs ' counsel to ask for a directio n
that James Ora v 's statement was not evidence against John or Samuel ;
it does not appear by the shorthand notes that the learned Judge di d
at all refuse . The Attorney-General seems to have suggested that th e
application should be made later on ; the learned Judge said nothing,
the plaintiffs' counsel acquiesced . But if the Judge had been presse d
upon the point he would probably have held, and rightly held, that
James Gray, holding a very extensive power of attorney from hi s
brothers to act for them in this very matter, his statements did bind
them, though made in their absence . As to the production of docu-
ments, I think the order was within the power of the trial Judge .

Fortunately there was no absolute necessity for further adjourning the
trial,—and really there must be some attention paid to the norma l
duration of human life, and to the calls of ordinary occupations . Jury -

men are not immortal, and have affairs of their own to attend to . I
believe the trial had lasted fourteen days . As to not directing the
jury that Johnson was Macallum 's agent all through the transactions
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DIVISIONA L
COURT.

March, 1892.

GRAY et al
v.

)1ACALLUM .

Judgment .

of the 17th April, 1889, the Judge did so direct them ; and he was
perfectly right in strongly drawing their attention to the onus of proo f
thrown upon the plaintiffs, who were impugning their own deed . The
evidence in Mr. Hamlin's diary I have already dealt with . This covers ,
I think, all the grounds of misdirection .

There remains only to be considered the objection that the learned
Judge erred in refusing to inquire whether the defendant, Macallum ,

had religious faith of such a nature and degree as to be competent to

testify on the trial . At the present day, almost the only ground fo r
objecting to the competency of a witness is by reason of his total defec t
in religious belief. The principle is non nisi juratis in lite creditur
(unless some Statute invervenes in favour of his testimony), and as a n
atheist cannot take an oath, his statements are mere verbal allegations,
not legal evidence. The most usual way of establishing this incom-
petency in a supposed atheist is in English Courts by examining him -
self personally on the voir dire—a proceeding described by the Judges
with more or less respectful astonishment in Maden v. Catanacic, 7 H . S
N. 360 . And the method declared legal in that case was as follows :—The
opposing counsel makes a suggestion that the proposed witness i s

incapable of taking an oath, and therefore prays that he may b e
sworn, which the Court immediately directs . The counsel then exam-
ines the witness on his oath as to his religious belief ; and if the
witness, being an atheist, then states the truth he is immediately
declared to be for that reason one unworthy of credit, and his evidence
is refused . Procedure of this highly artificial nature, depending appar-
ently on no logic or reasoning, must be strictly followed . Lord Hard-
wicke, who presided at the trial of Lord Lovat, 18 St. Tri., 596, states
that if a witness be sworn in chief and directly afterwards alleged t o
be incompetent, he may be examined on that oath as to his competency
in the same manner as if he had been sworn on the coil . dire, and
that he had known it done both ways . That is a very high authority
both as to the person and the occasion ; and it is fully recognized in
Jacobs v . Layborn, 11 M . Sc . W. 685. Hocaell v . Lock, 2 Camp. 14,
may therefore be taken as overruled on this point ; and Mr . Walker
was not, after the defendant had complied with the form of affirma-
tion, too late to examine him as to his belief, had the done so or had h e
attempted to do so. But this he did not do ; nor slid he even suggest
that the defendant had no religious belief, but merely suggested that
the trial Judge should examine him on that point before allowing hi m
to be examined in chief. But this is not the duty of the trial Judge,
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nor according to what is laid down as the le gal course in Maden v . DIVISIONAL
COURT.

Catenach, 7 H . & N ., 360. In point of fact, however, the learned

Judge did immediately put to the witness a very pregnant question,
march, 1892.

covering the whole ground, as it seems to me, viz . : " Is it against your GRAY et at
v.

conscientious belief that you should take an oath ?" To which defend- MACALLUM.

ant replied that it was. Now this question and answer postulate bot h

a belief in a God and a fear of offending Him . A man may act from

motives of prudence, or at the dictates of some system, if there b e
any, of godless philosophy, or at the dictates of conscience, which is

quite a different thing. Suppose a man is so grievously offended that

he desires to take his enemy 's life. He may have no fear of God, may

not believe in any God, but he may hold his hand through fear of the

gallows . This is a prudential motive. Or he may be confident of

evading human detection and human justice . But the reflection that

God will see and has forbidden all murder will equally restrain him .

That is the voice of conscience. There can be no conscience where

there is no fear of a God .
But, although the objection may be taken at any time and proved ,)udgment.

in any manner (always, I think, pending the trial, and subject, I thin k

further, to this : that if the objector attempt to prove incompetenc y
and fail, he is not afterwards permitted to prove it), it is surely quit e
unheard of to say that advantage can be taken of such an objectio n

without the smallest proof, or attempt at proof, of its being founde d

on fact, merely because counsel appear to have been instructed to tha t

effect . In fact, in my experience of thirty years on the Bench, an d

long before that at the Bar, I never heard of the course being adopte d

which it is now contended should have been followed in the present

case.
In our opinion, this application for a new trial fails on all points ,

and the rule must be discharged with costs .

Rule dii&clutrged with costs.

[NOTE.—See now as to objecting to a witness on the ground of incompe-

tency, " Oaths Act, 1892, " sections 16 and 17 .1
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BEGBIE, C .J

March, 1892.

Re Baowv.

In re BROWN AND BROWN, INFANTS .

Ex parte BROWN .

Lending infants' moneys on mortgage of realty—Mechanics ' Lien Act, 1891 .

The Court will not sanction a loan of infants' moneys on mortgage of realty, withou t
a covenant by the mortgagor to procure a binding agreement with those who may
be entitled to liens under the Mechanics' Lien Act, 1891, to forego their right s

Statement.

	

under the Act.

PETITION, ex parte, by infants, by their guardian as next friend ,
for the approval by the Court of a proposed loan of $6,500, part of th e
trust fund belonging to the infants, to the St. Andrew's Society, on
mortgage of a piece of land stated to be worth $18,000 .

The petition came on to be heard before BEGBIE, C. J., in chambers ,
March 17th, 1892 .

Wootton, for the petitioners, stated the above facts, and that th e
mortgagors intended to expend the whole S6,500 in improvements

upon the mortgaged premises .

SIR M. B. BEGBIE, C. J . :

Judgment . Ordinarily, when trustees are investing a trust fund, they rely o n
the report of proper experts as to the value of the security, and on
their solicitor to see that the title is good, and the premises, with al l
usual powers and remedies, properly secured to them . When the
beneficiaries are infants, they have the additional safeguard in th e
watchfulness of a Judge : though the legal responsibility of the solici-
tor is not thereby wholly superseded . I therefore assume that proper
evidence of experts is producible in support of the statements as to th e
value, as to which indeed the solicitors acting for the trustee are bound
to protect him, and show that he has exercised due caution—Ilopgood
v. Parkin, 11 Eq., 74. They will also have to see that the mortgagor s
have power to deal with the land as proposed, and that the covenant s
are personally enforceable . I should not feel disposed to authorize an
advance of an infant's money on loan upon the security of land alone ,
especially in view of recent legislation . And this leads me to poin t
out some special precautions rendered necessary by such legislation .
The security hitherto felt on all mortgages of land seems now, if it be
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improvable land, and so liable to be subjected to any mechanic 's lien, BEGBIE, C.J

to be very much impaired by the Act of 1891 . By the combined March, 1892 .
operation of sections 6 and 16, all the mortgagee's remedies of sale o r
foreclosure or taking possession may, and probably would, be entirely Re BROWN .

taken out of his hands and placed in the hands of the lien-holder o r

lien-holders. These, or any one of these, may by section 6 compel a n
immediate sale, not of the equity of redemption, but of the land itself
and the mortgagee 's estate and interest in it ; and the mortgagee is
not even to get as a matter of course, out of the proceeds of such sale ,
the amounts which the mortgagor has agreed by his mortgage shall be
charged upon the land, but only so much as a jury may think prope r
to dedicate to that purpose. The mortgagee may in some cases, o f
course, get his principal, interest, and costs ; but it is evidently contem-
plated by the Act that in some cases he may not ; and his remedies,
his powers of enforcing payment, appear to be clearly quite taken Judgment.
away. No trustee could be advised to expose his cestui que trust's
money to such a risk, to say nothing of the costs of litigation by con-
tractors, materialmen, and labourers . Now, against all these risks the
mortgagor can perfectly protect his mortgagee by simply causing

everybody connected with the preparation for, or the execution of, an y

improvements in any capacity to sign an agreement that the Mechan-
ics' Lien Acts shall none of them apply. The present mortgagors,
therefore, must at the very least covenant to that effect : and the
observance of that covenant will have to be safeguarded by ver y
stringent stipulations, which must be submitted to a Judge for
approval . It remains to be seen whether the observance of that cove-
nant can, by any stipulations, be sufficiently ensured.

Judgment accordingly .
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FULL COURT.

March, 1892.

R V //Ayes

Statement .

GREER
V.

REGINA .

IN THE SUPREME COURT OF BRITISH COLUMBIA I N
ERROR .

SAMUEL GREER (PLAINTIFF IN ERROR )

u .

HER MAJESTY THE QUEEN (DEFENDANT IN EIRROR) .

Writ of Error--Reservation of Questions of Law—What Record should contain—Diminu-
tion of Record—Communications between Judge and jury in the jury-room—
Criminal Procedure Act, R. S. (C.), ch . 174, sections 104, 143, 244, 24 .5, 246, 247 ,
265, 266, and 267.

On appeal by way of Writ of Error from a conviction upon indictment for assaul t
occasioning bodily harm, the following errors were, inter alia, in effect assigned :

(1.) That the Grand and Petit Juries were stated by the Record to be taken from th e
County of Westmintesr and not from the District of New Westminster (a smaller
area included within the boundaries of the former) as required by the Jurors '
Act, C . S. (B. C .), 1888, ch. 64,

Held, that this was a question of law which could not have been reserved at the trial ,
but that section 247 of the Criminal Procedure Act precluded the plaintif f
from raising this objection in Error ;

(2.) That the trial Judge did not deliver the whole of his charge to the jury in ope n
Court, but, having been requested by message from the jury after they ha d
retired, proceeded to the jury-room with the plaintiff in charge of the Sheriff, an d
in the absence of both counsel for the Crown, who elected to be absent, an d
counsel for the plaintiff, gave further instructions to the jury, the plaintiff no t
objecting ;

Held, that the facts as to this did not properly form part of the Record ; that it
was a question which could have been reserved, and, therefore, not raisabl e
in Error ; and that in any event, while it is inexpedient for a Judge to com-
municate with the jury otherwise than in open Court, yet his doing so is no t
necessarily a ground of error ;

(3 . That the Record did not state where the offence was committed,
Held, that sections 143 and 245 of the Criminal Procedure Act precluded the

plaintiff from assigning this as error .
Held, further, that if the Record is imperfectly returned, the plaintiff in Erro r

should allege a diminution of the Record, but, following Dunn v . Regina, 1 2
Q. B. 1026, 1031, it is too late to do so after errors have been assigned, joinde r
therein and argument thereon .

Morin v. The Queen, 18 S .C . R. 407 and certain dicta of Lord Hale specially considered .
S'ate v. Patterson, 12 Am. Rep. 200 (Vt . ) ; Sargent v . Roberts, 11 Am . Dec . 185 (Mass.) ;

and Bishop, Crim . Pros, Vol . I ., j 1000 not followed .

Conviction affirmed.
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FULL COURT.
ERROR. Plaintiff in Error was convicted at the New Westminster
Assizes of an assault occasioning actual bodily harm to one T . J . March, 1892.

Armstrong, a Deputy Sheriff, who was executing his office at the time GREEK

of the assault.

	

REGINA.

He afterwards obtained a Writ of Error, returnable in this Court ,
upon the fiat of the Hon. Theodore Davie, Attorney-General, to whic h
the following return was mad e

GREER v. REGINA .

RETURN.

The record and proceedings, whereof mention is within and above made, appear in a
certain schedule to this writ annexed the answer of the Justice within named .

Signed, sealed, and delivered in 1
the presence of

	

MATT. B. BEGBIE, C. J ., B . C. [La. ]

ARTHUR G . SMITH .

PROVINCE OF BRITISH COLUMBIA ,

COUNTY OF WESTMINSTER,

To WIT :

Be it remembered that, at the General Session of Oyer and Terminer and General Statement.
Gaol Delivery, holden in the Court House at the City of New Westminster in and for
the said County of Westminster, on Wednesday, the eleventh day of November, i n
the year of Our Lord one thousand eight hundred and ninety-one, and in the fifty-fift h
year of the reign of Our present Sovereign Lady the Queen, Victoria, by the Grace o f
( o l of the United Kingdom of Great Britain and Ireland, Queen, Defender of the Faith ,
before and presided over by the Honourable Sir MATTHEW BAILLIE BEGBIE, Knight,
Chief Justice of the Supreme Court of British Columbia, and also a Justice of Ou r
said Lady the Queen, in, under, and by virtue of a Commission and Letters Paten t

under the Great Seal of the Province of British Columbia, bearing date the tenth da y
of August, in the year of Our Lord One thousand eight hundred and ninety-one, dul y
assigned, named, authorized, and empowered to enquire by the oaths of good and lawfu l
men of the County aforesaid, by whom the truth of the matter might be better known ,
and by other means and ways whereby they could or might the better know more fully
the truth of all treasons, misprisons of treasons, felonies, misdemeanors, misdeeds ,
offences, and injuries whatsoever ; and also the accessories of the same so far as they
are criminally liable, by whomsoever and howsoever done, perpetrated, or committed ,
and by whom, to whom, when, how, and in what manner ; and of all articles and
circumstances to the premises, and every or any of them, howsoever concerning ; and
to hear and otherwise determine the said treasons and all other the premises in the sai d

Province of British Columbia, according to the laws of the said Province for the time
being in force ; and also from time to time to deliver the Gaols and every the Gaol

within the said Province of the prisoners therein being, according to the laws of th e
said Province for the time being in force :

The same session of Oyer and Terminer and General Gaol Delivery of Our said Lad y
the Queen being held and continued (luring the said eleventh day of November aforesaid ,

and being then duly adjourned till Friday, the thirteenth (lay of November, in the year
of Our Lord one thousand eight hundred and ninety-one :
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FULL COURT . And the same session of Oyer and Terminer and General Gaol Delivery of Our sai d
Lady the Queen being held and continued on the said thirteenth day of November, i n

March, 1892. the year of Our Lord one thousand eight hundred and ninety-one :

GREER

	

By the oaths of Gerald Herbert Cross, Benjamin Wirth, R . MacFarlane, A. E. Hill,
rJ•

	

Walter Andrew Gilley, Thomas Kerr, Peter Peebles, Duncan A . MaeFarland, Gideon Rob -
RFx :rvA .

ertson, John Manley Spinks, Ewen McPherson, J . A . Yerex, Malcolm Matheson, William
Urquart, and Wilfred Thihaudeau, good and lawful men of the County aforesaid, an d
qualified according to the law, then and there empanelled, sworn, and charged to enquir e
for the said Lady the Queen, and for the body of the said County, it is presented tha t
Samuel Greer, on the twenty-sixth day of September, in the year of Our Lord on e
thousand eight hundred and ninety-one, in and upon one Thomas Joseph Armstrong
did make an assault, and him, the said Thomas Joseph Armstrong, did then beat, wound ,
and ill-treat, thereby then occasioning to the said Thomas Joseph Armstrong actual
bodily harm, and other wrongs to the said Thomas Joseph Armstrong then did, to th e
great damage of the said Thomas Joseph Armstrong :

Thereupon the Sheriff of the County aforesaid is commanded that he omit not for an y
liberty within his Bailiwick, but cause him, the said Samuel Greer, to come and answe r
to the misdemeanor and assault whereof he stands indicted :

And the same session of Oyer and Terminer and General Gaol Delivery of Our sai d
Lady the Queen being held and continued during the said thirteenth day of November ,
in the year of Our Lord one thousand eight hundred and ninety-one, and then dul y
adjourned till Saturday, the fourteenth ' day of December, in the year of Our Lord on e

Statement . thousand eight hundred and ninety-one :
And thereupon, at the same session of Oyer and Terminer and General Gaol Deliver y

of Our said Lady the Queen holden on the said eleventh day of November, in the yea r
of Our Lord one thousand eight hundred and ninety-one, and the succeeding days from
(lay to day as aforesaid, before the said the Honourable Sir MArrttEw BJILLIE BEdnrE,

Knight, last above mentioned, on the said fourteenth (lay of November, in the year o f
Our Lord one thousand eight hundred and ninety-one, here conreth the said Samue l
Greer, under the custody of William James Armstrong, Esquire, Sheriff of the Count y
aforesaid, and into whose custody in the Gaol at the City of New Westminster afore -
said . for the cause aforesaid, he had been before committed, being brought to the ba r
here in his proper person by the said Sheriff, to whom he is here also committed, an d
having heard the said indictment read, and being asked whether he is guilty or no t
guilty of the premises in the said indictment above charged upon him, he saith he is not
guilty thereof, and thereof he puts himself upon the Country, and the Honourabl e
Theodore Davie, the Attorney-General of the said Province, who prosecutes for Our sai d
Lady the Queen, in this behalf, loth the like :

Therefore, let a Jury thereupon here immediately come before the Honourable Si r
MArruEw BAILLIE BEaniE, Knight, last above mentioned, of good and lawful men o f
the County of Westminster aforesaid, qualified according to law, by whom the truth o f
the matters may be better known, and who are not of kin to the said Samuel Greer, to
recognize, upon their oath, whether the said Samuel Greer be guilty of the misdemeano r
and assault in the indictment above specified or not guilty, because as well the sai d
Theodore Davie, who prosecutes for Our said Lady the Queen in this behalf, as the sai d
Samuel Greer, have put themselves upon that Jury :

And thereupon James Ironside, Robert Vincent, Colin McAlpine, Arthur Austi n
Langley, Hugh W. Elliott, George D Cuuunius, W . G . Judge, Robert Duff liinmond,
.1 . A . Isaacs, Peter Greyall, Arthur George Johnson, John McEwen, William S . Udy ,
Munroe Ferguson, D. G. Shaw, John Henry Graves, William Charles Murray, and
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Thomas McWhinnie, eighteen of the Jurors of the said Jury, upon the prayer of the FULL COURT.
Honourable Theodore Davie, who prosecutes for Our said Lady the Queen as aforesaid ,
are ordered by the Court to stand aside :

	

March, 1892.

And thereupon the Jurors of the said Jury, for this purpose empanelled and returned,

	

GREER

to wit :—Andrew Jackson Hunt, Angus Martin, Farquhar McCrimmon, James Kipp,

	

V .

Edmund White, Harold Disney, William D. R. Collier, Ephraim Dell, Alvin Patterson,

	

REGINA.

Alexander Archibald, James Russell, Kenneth Benton, being called, come, who, to
speak the truth of and cencerning the premises, are without any objection chosen, tried ,
and sworn :

And after the said trial has been duly proceeded with, and after the case on the par t
of the Crown and the said Samuel Greer, respectively, has been duly concluded, the said
Chief Justice duly proceeds to charge the Jury, and afterwards, and immediately after
the conclusion of the said charge of the said Chief Justice, the Jury proceed to retir e
from the bar here to the custody of the said Sheriff, to consult upon the verdict to b e
given upon the premises in the said indictment specified, and do so retire under the cus -
tody of the said Sheriff to the Jury room in the said Court House, to which said room
(having been thereto requested by message from the Jury aforesaid, for the purpose of
giving to the said Jury further charges and directions) cometh the said the Honourable
Sir MATTHEW BAILLIE BEGBIE, Knight, Chief Justice, and cometh also the said Samuel
Greer in custody of the said Sheriff ; and the said Chief Justice, in the said Jury room ,
in the presence of the said Samuel Greer, at the request of the Jury as aforesaid, pro-
ceeds to further charge the said Jury, and immediately after the conclusion of the sai d
charge as well doth the said Chief .Justice retire from the said Jury room as doth the
said Samuel Greer in custody of the said Sheriff, and the Jury do then proceed further
to consult upon their verdict to be given upon the premises in the said indictment speci- Statement.
fled, and, having consulted upon their verdict, the said Jurors so chosen, tried, and
sworn as aforesaid returned to the bar here, and upon their oath say that the sai d
Samuel Greer is guilty of the misdemeanor and assault aforesaid on him charged in th e
form aforesaid, as by the indictment aforesaid is above supposed against him :

And thereupon it is demanded of the said Samuel Greer if he bath or knoweth any -
thing to say wherefore the said Chief Justice here ought not, upon the premises an d
verdict aforesaid, to proceed to judgment and execution against him, who nothin g
further saith unless as he before hath said :

Whereupon all and singular the premises being seen and by the said Chief Justice
here fully understood, it is considered and adjudged that the said Samuel Greer be take n
to the Penitentiary of Our said Lady the Queen at New Westminster aforesaid, an d
there be confined at hard labour for the space of twenty-seven calendar mouths .

Mills, then, on behalf of the plaintiff in error, craved leave to assig n
error, which was granted, and he thereupon filed the followin g

ASSIGNMENT OF ERRORS .

And now, that is to say, on this fourteenth day of January, in the year of Our Lord Assignmen
t

one thousand eight hundred and ninety-two, before Our said Lady the Queen, at the of Errors .
Law Courts, in the City of Victoria, in the Province of British Columbia, in the Dom-
inion of Canada, comes the said Samuel Greer in his own proper person and says tha t
in the record and proceedings aforesaid, and also in the giving of the judgment against
him, there is manifest error in this,—
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1. That the indictment does not appear by the said record to have been found and
presented by good and lawful men of the New Westminster Jury District ; therefore, in
that there is manifest error.

2. There is also error in this, that it does not appear by the record that the sai d
Samuel Greer was tried by and before Sir MATTHEW BAILLIE BEOEIE, Knight, Chie f
Justice, and a jury of good and lawful men of the New Westminster Jury Distric t
according to the Jurors' Act and amending Acts ; therefore, in that there is manifest
error .

3. There is also error in this, that it appears by the record that the Chief Justice ,
after the said trial had been duly proceeded with, and after the case on the part of th e
Crown and the said Samuel Greer, respectively, had been duly concluded, the sai d
Chief Justice duly proceeded to charge the jury, and afterwards, and immediately after
the conclusion of the said charge of the said Chief Justice, the jury retired from the ba r
to the custody of the said Sheriff to consult upon a verdict to be given upon the premise s
in the said indictment specified, and did so retire under the custody of the said Sheriff
to the- jury room in the said Court House, to which said room (having been theret o
requested by message from the jury aforesaid for the purpose of giving to the said jury
further charges and directions) went the said Honourable Sir MATTIIEw BAILLIE BestsIE ,

Knight, Chief Justice, and also the said Samuel Greer in custody of the said Sheriff, i n
the absence and without the knowledge of the Honourable Theodore Davie, the Attorne y .
General of the said Province, who prosecuted for Our said Lady the Queen, and the sai d
Chief Justice, in the said jury room, in the presence of the said Samuel Greer (but i n
the absence of the said Honourable Theodore Davie, Attorney-General aforesaid, wh o
prosecuted for Our Lady the Queen), at the request of the jury aforesaid, did furthe r
charge the said jury ; therefore, in that there is manifest error.

4. There is also error in this, that the Chief Justice did not deliver the whole of hi s
charge to the jury in open Court, nor in the presence of the said Honourable Theodor e
Davie, the Attorney-General of Our said Province, who prosecuted for Our Lady th e
Queen, and the said Samuel Greer ; therefore, in this there is manifest error.

5. There is also error in this, that it does not appear by the record that the Grand
Jury had jurisdiction over the subject matter of the presentment to find the indictmen t
against the said Samuel Greer in the said record ; therefore, in that there is manifest
error.

6. There is also error in this, that it does not appear by the record that the sai d
Samuel Greer committed any offence known to the law in the County of Westminster ,
or in the Province of British Columbia ; therefore, in that there is manifest error.

7. There is also error in this, that it does not appear by the record that the sai d
Sheriff, for the purpose mentioned in the record, empanelled and returned the person s
mentioned in the said record, or that the said jury in the record mentioned was elected ,
tried, and sworn to speak the truth of and concerning the premises in the said iudict-
went against the said Samuel Greer ; therefore, in that there is manifest error .

`; . "There is also error in this, that it appears 1>v the record that James Ironside an d
other persons mentioned in thy; said record were ordered by the Court to stand asid e
before the jury empanelled had been returned by the Sheriff ; therefore, in that there is
manifest error.

9. There is also error in this, to wit : That the indictment and proceedings aforesaid ,
and in the matters therein contained: are not sufficient in law to warrant the said
judgment so given against the said Samuel Greer, or to convict him of the misdemeanors ,
trespasses, and contempts or offences aforesaid, ur either of them therefore, in tha t
there is manifest error.

FULL COURT.

March, 1892 .

GREE R
V .

REGINA.

Assignmen t
of Errors .
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10. There is also error in this, to wit : That the judgment aforesaid in form aforesaid FL*LL COURT.

is given for Our said Lady the Queen, whereas the said judgment, by law of this )March,
1892.Province of British Columbia, and Dominion of Canada, ought to have been given

against Our said Lady the Queen, and for the said Samuel Greer ; therefore, in that

	

GREER
there is manifest error ; and the said Samuel Greer is ready to verify, and prays that

	

v.
the judgment aforesaid, for the said errors and other errors appearing in the record and REOINA.

proceedings aforesaid, may be reversed, annulled, and wholly held for nothing, and tha t
he may be restored to all things which by reason of the judgment and proceedings
aforesaid he has lost .

S. PERRY MILLS.

Whereupon the Attorney-General, on behalf of the Crown, joine d
in error.

The ease came on to be heard before CREASE, WAI .KE31 and DRAKE ,

JJ .

Davie, A .-G., now moved to quash the writ, on the ground that none Argument.

of the errors assigned were questions of law that could not have bee n
reserved at the trial, or were refused to be reserved, citing section 26 6
of the Criminal Procedure Act ; Morin v. The (el ueen, 13 S . C. R . ,
407 ; Refl. v. Brown, 24 Q . B. D ., 357 .

Mills objected that the Crown, having joined in error, was preclude d
from now making this motion .

The Court decided to hear the appeal, subject to the motion .

Mills, for the plaintiff in error, referred to Hale's flees of th e
Crown, vol . 2, pp . 296, 307, Bishop's Ceiotiiial 1 ' roeediu'e, vol . 1 ,

1,000 ; State v. Patterson, 12 Aut . Rep ., 200 (Vt .) ; .1'crgeat v . Ruh -
ells, 11 Am. Dec., 185 (Mass. )

Davie, A .-G ., contra . With regard to the Judge going into th e
jury-room, Lord Hale 's statement is wholly unconfirmed by any sub-
sequent English authority, and instances of such a practice by Englis h
Judges are not uncommon ; and as to the American authorities, I sub-
mit they are no guide whatever in matters of practice .

The other errors assigned are fully met by the provisions of the
Criminal Procedure Act, which render them unavailable to th e
plaintiff in Error .

Reg. v . Martin, 12 Cox, 204 ; Dougall v . Regina, 22 L . C. J ., 133 ;
Reg. v . Sproule, 1 B. C., Pt. 2, 219 ; 12 S. C. It., 146 ; Reg. v . lV insor, 1 0
Cox, 276 ; L. R., 1 Q. B., 289, 390, were also referred to .
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The Court took time to consider, and on March 22nd, 1892, th e
learned Judges delivered the following judgments :

GREE R
V .

REGINA .

CREASE, J. :

This matter comes before us on a writ of error, bringing up th e
record and proceedings at the trial of Samuel Greer at the late Assize s
holden at New Westminster before the Honourable the Chief Justice ,
for an assault occasioning actual bodily harm, of which he was foun d
guilty and sentenced to twenty-seven months ' hard labour in the peni-
tentiary .

The Attorney-General, on behalf of the Queen, joined in error upo n
all matters assigned by the prisoner as error on the record, and denie d
all allegations not properly part of the record .

The Attorney-General made a preliminary motion to quash the wri t
of error and all proceedings thereunder, on the grounds that unde r
section 266 of chap. 174 of the Dominion Criminal Procedure Act, no
writ of error can be allowed in any criminal case, unless it is founde d

Judgment of on some question of law which could not have been reserved, or whic h
Crease, J . the Judge presiding at the trial refused to reserve for the consideration

of the Court having jurisdiction in such cases, and that there were n o
law points reserved here.

It is true that if the present application comes strictly under tha t
description the Attorney-General is entitled to succeed ; but I am of
opinion that this writ of error must not be quashed on this sectio n
alone : and in deciding on so important a matter it will be satisfactor y
to ascertain how far an opinion of the Court confirmatory of the
learned Chief Justice 's decision may be arrived at, after careful exam-
ination of all the alleged errors, when viewed in the light of th e
existing provisions of our Dominion criminal law . I will therefore
now proceed to take the grounds of error in the order in which the y
are assigned .

The first ground (affecting the grand jury) states that the indict-
ment against Samuel Greer does not appear by the record to have
been found by good and lawful men of the New Westminster Jury
District, as required by sections 5 and ti and the other provisions o f
the Jurors ' Act, chapter 64, British Columbia Consolidated Statutes,
1888 .

The second ground of error (which affects the petit jury) is that th e
trial of the said Samuel Greer (lid not take place before good an d
lawful men of the New Westminster Jury District, under the said



II.]

	

BRITISH COLUMBIA REPORTS .

	

11 9

Jurors' Act . It is to be observed that both the grand and petit juries Fula. COURT.

were composed of good and lawful men taken from the County of March, 1892.

Westminster, which embraces within its geographical limits the New
GREE a

Westminster Jury District . The first ground did not occur during

	

v.

(but before) the trial of Greer, which, according to Morin v. The REGINA.

Queen, 18 S. C . R. 407, commenced with his arraignment on the

swearing in of the petit jury ; and, consequently (no objection having

been taken to the indictment on this ground), by section 143 cannot

be the subject of a writ of error . The second ground might have bee n

a ground of error, but the alleged defect is cured by section 246 of th e

Dominion Criminal Procedure Act, which states that no omission to

observe the directions contained in any Act, as respects the qualifica-
tion, selection, balloting, or distribution of jurors, the preparation o f

the jurors' book, the selecting of jury lists, the drafting of panels fro m

the jury list, or the striking of special juries, shall be grounds for

impeaching any verdict, or shall be allowed upon any writ of error or
appeal to be brought upon any judgment rendered in any criminal

case .
The third and fourth grounds of error are stated to be that the Judgment of

Judge who tried the case, after his charge was concluded in Court and Crease, J .

the jury had retired—at their request and in the presence of the pris-
oner, but not of the Attorney-General—visited the jury in the jury -

room and gage a further direction to them. In this it is to b e

observed that this statement does not properly form part of the record ,

and, consequently, besides the joinder in error is traversed by th e

Attorney-General . The Judge 's charge is not part of the record .

The only valid way in which the objection here stated could have been

effectually raised would have been for prisoner 's counsel to hav e
brought up the point at the trial, and have got the presiding Judge to

have either reserved or refused to reserve it. In either of which

events it could have been considered by the tribunal appointed fo r

dealing with such cases. The trial, it must be remembered, commenced

with the arraignment and lasted until the sentence was passed . That

interval was the only period during which such an objection coul d

have been effectually taken. This not having been done, and the

point not having been then raised, it cannot now be considered i n

error, under the authority of section 266 of the Criminal Procedure

Act, which I have already quoted . So that there is no error here.

In dealing with this third ground of error, prisoner ' s counsel dwel t

on a statement, some two hundred years old, of Lord Hale, in his
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FULL COURT. History of the Pleas of the Crown, II., p. 296, that the petit jury,

March, 1892. after retiring to their jury room in charge, may desire to hear one of
the witnesses again. This can be done in open Court. If not done in

,.,

	

open Court (p. 307), this appearing by examination in Court, and
REGINA . indorsed upon the record or postea, will avoid the verdict .

On this point, Reg. v. Martin, 12 Cox, C. C. 204, was referred to ,
but it is not in point. There the jury, after they had been charge d
and retired, desired a view, during which certain questions were aske d
by the jury of the witnesses to point out the locality, neither Judge ,
counsel, nor prisoner being present, nor the circumstance commente d
on upon their return into Court. The Court of Crown Cases Reserve d
sustained the conviction .

Lord Hale then goes on to say : "A jury, after retiring, may desir e
to ask a question of the Court for their satisfaction, and it shall be
granted so it be in open Court." But he does not add if it does no t
take place in Court (as in the case of witnesses so doing), it shall b e
entered of record and avoid the verdict, which is what the prisoner' s
counsel contends for .

Judgment of

	

However inadvisable it may be for a Judge to communicate with a
Grasso ' J. jury after they have retired, and in my opinion it is a custom more

honoured in the breach than in the observance, such has been th e
common practice of the British Judges down to the present time for
a lung series of years, and is therefore not unlawful .

Several American authorities and cases on this subject were referre d
to—The ,State v., Patterson, 12 Am. Rep. 201 (Vt .), and Bishop' s
Criminal Procedure, Vol. I ., § 1,000-to show that in certain of th e
United States all communications between Judge and jury after the y
have retired must be in open Court, or verdict would be avoided. Bu t
there is nothing before us to show that this practice is uniform through -
out the United States .

That formerly it was not the practice in the State of Massachusetts tv e
find from the report of Sargent v . Roberts, 11 Am. Dec., p . 185 (Mass .) ,
in which State (while it is now settled that no such communication
may be had with a retired jury save in Court, on penalty of a ne w
trial) tine report of the case clearly shows that previous to that decisio n
the practice in that particular State had been exactly the other way ,
and that this case introduced a new practice there . But we canno t
properly be guided by American practice in criminal !natters . Every
American State may have its own criminal practice, and possibly in no
two States are they exactly alike. Their criminal laws, too, in severa l

GREER
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respects are, we know, different from ours, and though the principles FULL COURT.

on which their criminal laws are based are the same as our own, and March, 1892.
their authorities are very valuable to us as authorities on the abstract

GrREER

principles of law as applied to a new country, and are

	

always referred

	

v.

to with great and deserved respect, it is utterly impossible for us to REGI`A .

be guided by their practice in dealing with cases governed exclusivel y

by our own law and practice : and under these latter it is clear, upon

the authority already cited, that there is, on the third and fourt h

grounds here alleged, neither mistrial nor error .

The fifth ground is practically the same as the first and second ,

which have already been treated of, and under which it has been show n

that error does not lie.

The sixth ground is : That it does not appear by the record tha t
Greer committed any offence known to the law in the County of New
Westminster. In other words, the record does not show where th e

offence was committed. In this case, the description of the particular

locality where the offence was committed is not required by the law ;

nor is it necessary to put a venue in the body of the indictment, unless Judgment o f

the proof of the locality is necessary in proving the offence . " British ('reuse, J .

Columbia, County of New Westminster, " the venue in the margin, is
the venue for all the facts stated in the indictment .

By section 245 of the Criminal Procedure Act, no judgment upon

any indictment for felony or misdemeanor shall be stayed or reversed
for the want of a proper venue where the Court appears 1)e the indict-
ment to have had jurisdiction over the offence .

	

-

It was the same in the Sproule case, where the record contented
itself with a general venue, " British Columbia, to wit :" Such an
objection as the defect alleged to exist here on the face of the indict-
ment, should have been taken under section 143 of the Criminal Pro-

cedure Act before plea pleaded, and the Act says "not afterwar'Is. " " No

motion in arrest of ,judgment. " that section adds, "shall he allowed for
any defect in the indictment which might have been taken advantage
of by demurrer, or amended under the authority of the Procedure

Act . "

So there is no ground of error here .

Ground seven is an objection that the judgment roll is defective, in
that the jurors are described as " chosen, tried, and sworn, ' instead of

"selected, tried, and sworn, " and that the premises are not defined
with sufficient clearness .
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FULL COIIRT. This is no ground of error. The record is really an abstract of th e

March, 1892 . indictment, and follows the form used in Archbold's Crown Practice ,

GREER.
the record, compiled in a similar manner, was affirmed in every point .

REGINA. "After verdict in such an offence as this, " section 246 says, " judg-

ment shall not be stayed or reversed because of any defect of the jur y

process or summoning of jurors . "
And the same observations apply to ground eight, namely : That, by

the record, James Ironside and other jurors were ordered by the Cour t
to stand aside before the jury empanelled had been returned by th e
sheriff. Section 247 of the Procedure Act says that no omission to

observe the directions contained in any Act as respects the qualification ,

selection, balloting, or distribution of jurors, the preparation of the
, jury lists, etc ., shall be a ground of impeaching any verdict, or shall be
allowed for error upon any writ of error or appeal to be brought upo n
any judgment rendered in any criminal case.

Judgment of

	

Therefore, this objection that there was error in the Attorney -
Crease, .1 .

General setting aside James Ironside and some other jurors before th e
trial jury was empanelled is of no value after verdict . It was not
shewn that the ,jury had been empanelled before these were ordere d
to stand aside.

In no case did defendant allege a diminution of the record to correc t
the record ; nor was there any challenge to the array. All the
objections now taken to the return to the writ of error are valueless .
They are too late after joinder in error and argument—Duna v . l _ y

12 Q. B. 1026-1031. All the grounds of objection are answered
these three sections—sections 104, 143, 244—and distinctly met b y
section 246 of the Procedure Act. And not one of these points wa s
mentioned at the trial at all .

For all these reasons I ant of opinion that the judgment of th e
Court below should be affirmed .

WALKEM, J. :

The plaintiff in error was convicted on the 14th December last at
the New Westminster Assizes, held by the learned Chief Justice, of an
assault occasioning bodily injury to Thomas J . Armstrong. He after-
wards obtained a writ of error to test the validity of his conviction on
several grounds, which I shall presently refer to. On his case coining
before us the Attorney-General moved, as a preliminary proceeding, to
quash the writ, as none of the grounds assigned had been reserved a t

and employed in the Sproule case, 12 S . C. R. 146, in appeal, wher e

Judgment o f
\Vulkem, J .
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the trial . The motion being an important one we reserved our decision Rum. Couwr .

upon it ; and it was arranged that the argument of the case should, as March, 1892 .

a matter of convenience, proceed, but subject to the result of the –
GREE R

motion . We have, therefore, now to first decide whether the motion

	

v.

should be granted or not ; for, if granted, the case of the plaintiff fails REOrs" '

without more. In support of the motion the Attorney-General relie d
upon sec . 266 of the Crian,inol Procedure Act (Rev. Stat . Can. ch . 174) ,
which is as follows :" No writ of error shall be allowed in any
criminal ease unless it is founded on some question of law which could
not have been reserved, or which the Judge presiding at the tria l

refused to reserve for the consideration of the Court having jurisdic-
tion in such cases . "

Now it is clear from the record—hy which alone we, as a Court of

Error, must be guided—that none of the errors now alleged were

reserved ; nor was there any request to, or refusal by, the learned

(Thief Justice to reserve any of them . The question, however, remain s

—Is there amongst them any one or more which, in the language o f
the section, " could not have been reserved," even if the plaintiff iii .Judgment of

error had so desired ? In may opinion there is ; for I consider that the 'va'ke'", J .
objections now made to the constitution of the grand and petit juror s

that respectively indicted and tried the plaintiff in error are objection s

to the trial court or tribunal to try ; and, as such, necessarily existed

before the trial, and hence could not have been made at or reserve d
during the trial . In Morin v. The Queen, 18 S. C. R. 407, the Judges
were equally divided in opinion as to when a trial by jury may he said
to commence—one-half of the Court holding that it couunences before
the jury is sworn, and the other half after the jury is sworn. I take

the latter view, which was the view expressed by Chief Justice Ritchie ,
Mr. Justice Strong, and Mr. Justice Fournier . The judgment of Chie f

Justice Ritchie appears to me to be unanswerable . It is based on

dicta of English Judges, including such eminent ones as Lord Campbel l

and Barons Parke and Alderson . Baron Alderson was of opinion that
" trial is a very technical word ; " and according to Baron Parke " i t
only begins after the prisoner is given in charge to the jury, " whic h
means, as evert- practitioner knows, after the jury has been empanelle d
and sworn. It follows from what I have said that the motion to quas h
the writ of error cannot be upheld, as the alleged errors in relation t o
the constitution of the jury are sufficient to support the writ for th e
purpose of having them considered . But of what avail is this to the
plaintiff in error ? Although I have a decided opinion in respect of
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Fria, Cortvr . them it is useless to express it ; for the Legislature has declared i n

March, 1892. section 247 of the same Act that after verdict " no omission to observe
the directions in any act as to the qualification and selectio n

(TREE&
v.

	

of jurors shall be a ` ground for impeaching' that ` verdict,' or shall b e
REGINA. allowed for error upon any writ of error. ' This explicit language

practically prohibits this as well as every other Court in Canad a
from allowing the objections referred to . The same is to be said
of the objections taken to the venue, to the frame of the indict-
ment, and to that of the record . Section 104, for instance, enacts tha t
" it shall not be necessary to state auy venue in the body of an y

indictment ; and the district, county, or place named in the margi n

thereof shall be the venue for all the facts stated in the body of th e
indictment, " etc. ; and by section 143 " Every objection to any indict-
ment for any defect apparent on the face thereof shall be, taken by
demurrer or motion to quash the indictment before the defendant has
pleaded, and not afterwards . "

Judgment of As to the frame of the record, section 244, is as follows : " In waking
walkew, J.

up the record of any conviction or acquittal on auy indictment it shal l
be sufficient to copy the indictment with the plea pleaded theret o

without any formal caption or heading, and the statement of the

arraignment, and the proceedings subsequent thereto, shall be entered
of record in the same manner as before the passing of this Act . "
Enactments so unequivocal require no authority to support or explai n
them ; but if authority were needed, SpPonle's case, decided by this Court ,
1 B. C., Pt. 2, 219, and approved of by the Supreme Court of C . nada ,
12 S. C. R. 146, is in point. Apart from this the record in the pa esent

case closely follows the type of record approved of in England and se t
out in " Archbold;s Crown Office Practice . " One more objectio n
remains to be disposed of ; and I shall state it as it appears in counsel' s
brief or summary of the assignment of errors : " The learned Chie f
Justice after the jury had retired to consider their verdict (at th e
request of the jury) went to the jury-room and gave the jury furthe r
directions . Greer was present with the Sheriff, but it does not appea r
that the Attorney-General, who prosecuted for the Queen, was present .
The plaintiff in error will contend that the Chief Justice's charge mus t
be in open Court ; that the jury-room was not an open Court, no r
were the further charge and directions given in the presence of th e
said Attorney-General and Samuel Greer . " The substance of all this
is :—
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1st. That the learned Chief Justice, at the jury 's request, went

to their room, but accompanied, by way of precaution on his part, b y

the accused and the Sheriff :

2nd. That he there gave directions to the jury (which are no t

stated) :
3rd. That the Crown was not represented on the occasion ; and

4th. That for that reason and, as the jury-room was not the Court -
room, the directions so given, whatever they were, invalidated the

trial .
Three American authorities were cited in support of this contention :

Serpent v. Roberts, 11 Am. Dec . 185 ; The State v . Patterson, 12 Am .

Rep. 205 ; and section 1000 of the first vol. of Bishop on Criminal

Procedure. English authorities were also cited, to which I shall refe r

later on. In both of the American cases the communications betwee n

the Judge and the Jury were by correspondence, which was undis-
closed to the parties or their counsel . For that reason they were
deemed ground for a new trial. Bishop's statement of the American
practice, as expressed in the section cited, is that no communicatio n
whatever between Judge and Jury is permissible except in open Court ,
and after notification to the parties and their counsel to attend . But
this statement would appear to be open to qualification, for in sectio n
2555 of Thompson on Trials, instances are given of the different views
held by different State Courts on the question . One Court, for instance ,
went the length of holding that there was mistrial because the
Judge passed through the jury room and suffered "the jury to put
questions to him without answering them. " On the other hand, it was
decided in the State of Maine that " a written communication sent by
the jury openly and in presence of counsel, " was permissible . Again ,
" where a jury required further instructions and the Judge, after
calling upon counsel for the defendant to go with him, who refused ,
and after seeking the defendant himself, who could not be found, wen t
into the jury room and gave them the information they required," i t
was held by a New Jersey Court that there was "no error ; " and ,
" where a Justice of the Peace, in response to a request of the jury ,
went to their room and gave a correct answer," a New York Court
refused to set aside the verdict on that account . The last three cases
are certainly directly opposed to the contention before us . The
principal English authority to which we were referred is the following
in !Tale's Pleas of the Crown, vol . 2, p . 296:"The jury may desire to
propound questions to the Court for their satisfaction, and it shall be

125

Fru COURT.

March, 1892.

GREER
V.

REGINA .

Judgment o f
Walkem, J .
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Fula. COURT. granted so it be in open Court." Although this passage was writte n

March, 1892. about 200 years ago, it is remarkable that not a single English cas e
can be found which supports or confirms it . There are other passages
in Hale which have either been overruled by judicial authority or been
allowed to become obsolete. On page 297, vol . 2, it is stated that i f
the jury " agree not before the departure of the Justices of jail-deliver y
into another county, the Sheriff must send them along in carts, and the
Judge may take and record their verdict in a foreign county." Is
it necessary to say that such a practice is unknown now ? As t o
polling a jury, the same author observes (p . 299) that " if the jury say
they are agreed the Court may examine them by poll. In Sproule's

case the contrary, however, was held to be the law now . Another
well known passage may be referred to (see p . 297) :—" The jury mus t
he kept together without meat, drink, fire, or candle, till they are
agreed." The observations of Sir James Stephen on this subject in hi s
History of the Criminal Law of England, vol . 1, p . 305, are wel l
worth quoting :—" It is, " he observes, " a remarkable illustration of the
vagueness of the criminal law on points which one would have though t

Judgment of

	

°
Walkena J . could not have remained undecided, that till very modern times indee d

it was impossible to say what was the law in cases in which the jur y
could not agree ; and it was possible to maintain that it was the duty
of the presiding Judge to confine them without food or fire till the y
did agree . It was, however, solemnly determined in 1866, in the ease
of lVinswr v . Regina, L . R. 1 Q . B., 289, 390, that in any case regarded
by the Judge as a case of necessity the jury may be discharged and th e
prisoner committed and tried a second time ; and that a Judge is justi-
fied in regarding a case in which the jury are unable to agree after a
considerable length of time as a case of necessity . One result of thi s
decision has practically been to obviate the objections usually made t o
the rule requiring unanimity in jurors, all of which turned on the notion
that the law required the jury to be starved into giving a verdict ."

It will thus he seen that there has been a signal departure from th e
practice of our ancestors, 200 years ago, with respect to polling juries,
carting them from place to place, and barbarously coercing them, b y

starvation, into finding a verdict . This is also true in regard to the

practice which Hale informs us regulated communication between th e
Judge and the Jury in his day ; for, in the recent and very importan t
trial, in the English Divorce Court, of the action brought by Lady Russel l

against her husband for judicial separation, on the ground of cruelty ,
communications in writing passed between the Judge and the Jury

GREE R
v.

REGINA .
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after the latter had retired to consider their verdict . The circumstance FILL COMM

is thus reported in the Times of 5th Dec., 1891::—" Tjury retired to march, 1892 .
consider their verdict at 5 :15 p . m. After they had been absent just

half an hour, a written communication was sent from them to the U
vEEx

learned Judge, who addressed to them a letter in reply . At 6:10 p . m . REGINA .

the jury came into Court, and in answer to the formal question put t o

them, the foreman stated that they had agreed upon their verdict ,

which was that Lord Russell had not been guilty of cruelty toward s

his wife. " Now, I admit that such a report is not authoritative, but

there is no reason to doubt its accuracy. Eminent counsel —Sir Edward

Clarke and Sir Charles Russell—respectively represented the parties t o

the action; yet the written communication between the Judge and the

Jury, though not disclosed at the time, were not objected to as eithe r

unprecedented or evil in principle . What occurred in the present case

was assuredly less objectionable ; for the communication between th e

learned Chief Justice and the jury was not private, but open and i n

the presence of the accused and the Sheriff, and to the knowledge o f
the Attorney-General, who elected, as he had a right to do, not to be

Judgment t) f
present. What the nature of the communication was is not stated ; Walkew, J .

and it is fair to assume that it was not prejudicial to the accused ,

otherwise his counsel would have certainly complained of it . But even

if the communication had been contrary to English practice, we would

be precluded by section 266, which I have already referred to, from

giving any effect to the objection now taken, as it was not taken a t

the trial. No Judge can supersede the law . He cannot set himsel f

above it, or alter or mould it to suit his own views or the views o f

others . He must administer it, and where it is clear and explicit, as in

the present case, must obey it and insist upon its being obeyed . Every

ground of error which has been advanced is declared by the severa l

enactments, which I have quoted, to be untenable . The present crim-

inal code and system of procedure have been framed on humane an d

enlightened principles, and according to those principles the plaintif f

in error has been tried . What more could he expect? As to the jurors
that tried him, he had a voice in their selection, and it must therefore

he assumed that they were acceptable to him . There is no suggestion

that they brought in a verdict contrary to the evidence, or acted other-

wise than in accordance with a conscientious discharge of their publi c

duty. Thy judgment of the learned Chief Justice must therefore b e

affirmed, and, on the present application, judgment entered for th e

Crown .
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FULL COURT.

March, 1592.

GREE R
If.

REGINA .

Judgment o f
Drake, J .

DRAKE, J . :

I am of opinion the judgment of the learned Chief Justice should b e
affirmed .

The first and second grounds of error assigned are that the gran d

and petit jury are by the record stated to be taken from the County
of Westminster, and not from the District of New Westminster, as
established by the Jurors ' Act, chap. 64 (Consolidated Statutes, B. C.
18881. This is a point which did not arise at the trial, because th e
trial commences with the arraignment of the prisoner and swearing i n
of the petit jury (Morin v . Regina, 18 S . C. R. 407), and if it was no t
for sections 246 and 247 of the Procedure Act it would be ground o f
error under section 266 of the same Act . But sections 246 and 247
say that judgment after verdict shall not be stayed or reversed b y

reason that the jury process had been awarded to a wrong officer, no r
for any misnomer or misdescription of the officer returning suc h
process, or of any of the jurors, and no omission to observe the direc-
tions contained in any Act as respecting the qualification, selection ,

balloting, or distribution of jurors, the preparation of the jurors' book ,
the selection of jury lists, the drafting panels from the jury lists, shal l
he ground for impeaching any verdict, or be allowed for error upon
any writ of error or appeal .

The selection of the jury from the County of Westminster is an
omission to observe the directions of the Jurors' Act, which says

the , jury are to be summoned only from the district as established by
the .terrors ' Act, which in this ease is the Electoral District of Ne w
Westminster and New Westminster City, except the Coast Distric t
and Queen Charlotte Islands, the County of Westminster being
a larger area than the New Westminster Jury District as abov e
defined, but including that district within its boundaries. This assign-
ment of error then is contrary to the express language of the statute .
The objection could have been raised in another shape .

The next ground of error is that the learned Judge after charging
the jury, at their request went into the jury-room, the prisoner bein g
present, and further charged them . I do not understand how this
statement appears on the record . The record consists of the followin g
particulars : First, the Court ; then the grand jurors by whom th e
indictment is found ; the time and place when and where it was
found, and that it was found on oath. These particulars form th e
caption which by section 244 of the Procedure Act are no longer
required .
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The next document to be set out is the indictment . Then comes the Fvrt COURT .

statement of the appearance of the defendant, his arraignment, plea, March, 1892.
joinder of issue, award of jury, process, verdict, allocutus, and sentence.

GEE=

The charge of the Judge to the jury is no part of the record, and the

	

o.
only mode of taking objection to the charge, or to any action on the

REaixe

part of the trial Judge, is by stating an objection and obtaining a
ruling of the Judge thereon, either reserving or refusing to reserve th e
point. If this step was not taken it cannot be considered in error
under section 266 of the Procedure Act . This was a matter that arose
at the trial and could have been questioned, but was not, as appear s
by the record .

The prisoner's counsel cited a dictum of Lord Hale, in Hale's Historic
Placitorum Coronce, where that Judge says that "if the jury desire
to ask any question after having retired to consider their verdict, i t
should be in open Court ; " and he goes on to say that " if the jury
desire to have the evidence of any witness repeated it should be in
open Court." For the latter, authorities are cited, and in the case o f
Reg. v . Martin, L. R. 1, C. C. R. 378, this point is discussed . Since the Judgment of

time of Lord Hale no authority was cited or could be found, either in Drake, J .

civil or criminal cases, showing that a communication between th e
Judge and a jury has been held to amount to a mistrial . The custom
of answering questions put by the jury to the Judge after the jury
have retired has been a common practice in the English Courts . As a
matter of expediency I think the better practice would be that pro -
pounded by Lord Hale, but I do not consider it a ground of mistrial
or error.

Two American authorities were cited, State v. Patterson, 45 Vt.
308, 12 Am. Rep. 200, and Sesgent v . Roberts, 11 Am. Dec. 195, i n
which it was held to be error for a Judge to communicate with th e
jury, not in the presence of counsel for both sides, and the Judges in
those cases mentioned that that practice had up to that time been very
common, and they evidently laid down a new rule for future guidance .
American cases are of great use in questions of principle, and valuable
aid has often been derived from the decisions of Judges of America n
Courts, but in questions of practice they are no guide, as each
Court is in fact the authority for its own procedure and practice ,
unless controlled by some supreme authority . I cannot, therefore ,
accept these cases as authorities governing our practice of crimina l
law.
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The fifth assignment of error is that it does not appear by the recor d

that the grand jury had jurisdiction over the subject matter of th e
presentment to find the indictment against the prisoner .

This point is identical with the first error assigned, and has bee n

disposed of.

The sixth error assigned is that it does not appear by the record

that the defendant committed any offence known to the law in the

County of Westminster or Province of British Columbia.
The point stated for argument on this assignment of error is that b y

the record it did not appear where the offence for which defendan t
was tried was committed.

This is not a ground of error, as it is not necessary to state an y

venue in the body of the indictment unless local description is required ,
and the district or county named in the margin thereof shall be th e
venue for all the facts stated ; and under section l 43 of the Procedure
Act, every objection to any indictment for any defect apparent on th e
face thereof shall be taken before plea pleaded, and not afterwards ;
and no question of law was reserved at the trial, and the record show s
a venue which governs the whole of it .

Assignments of error seven and eight are not well taken . In my
opinion, the record is sufficiently clear ; it follows the form of recor d
set out in Archbold's Criminal Pleading, which do not materially
differ from the form given in Taschereau, but if a record is imperfectly
returned the plaintiff in error should allege a diminution of the record ,

but it is too late to do so after errors have been assigned, joinder
therein, and argument thereon—Dunn v . Reg., 12 Q. B ., 1026, 1031 .

I am, therefore, of opinion that the judgment of the Court belo w
should be affirmed.

Conviction affij' aced .
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In re CLOSE & BERRY.

Cancellation of retail liquor licence obtained clandestinely and in violation of Statutor y
requirements—Court House, meaning of—Duty of Licensing Court in considering
applications for licences .

A retail liquor licence which was obtained clandestinely and without due regard t o
preliminary statutory requirements was ordered to be cancelled .

A school-house which had been used on several occasions as a place of meeting by a
Licensing Court, is not a Court House within the meaning of section 11 of the
Licenses Act .

On an application for a retail licence, to obtain which a petition is necessary, th e
Magistrates are bound to consider all the circumstances that make against a s
well as in favour of granting it, and are justified in refusing it if, for good reasons ,
they are satisfied that it ought not to be granted.

APPEAL by summons under section 34 of the County Courts Act, Statement.

1888, made by one Wolley against the issue of a retail liquor licenc e
to Close & Berry, under circumstances that appear in the judgment .

Irving for the appellant ; Walker for the respondents .

January 14th, 1892 . CREASE, J ., sitting as a County Court Judge:

This was an appeal by summons under section 34 of the County Judgment.

Courts Act, 1888, made by Clive Phillipps-Wolley against the grant o f
a retail licence to James Hugh Close and James Reuben Berry for th e
Pavilion Saloon at Oak Bay, on the ground that such licence wa s
obtained by fraud and in a manner contrary to law.

The grounds of appeal, briefly stated, were non-compliance with th e
requirements of the Licenses Act, cap . 73, Consolidated Acts, 1888 ,
namely :

I . Under section 11 : In not posting a copy of the notice of th e
intention to apply for a licence to two Justices of the Peace of th e
district, on the outer door of the Court House nearest to the Pavilio n
Saloon, the place in respect of which such petition is made .

2. Under section 13 : In that Berry had not been a resident of th e
Province for twelve months at the time of applying for the retail
licence.

3. Under section 18 : In that no petition or requisition sufficient t o
satisfy this section was obtained, in that is was not signed by two -
thirds of the residents—where the licence applied for is for Oak Bay .

CREASE, J.

Jan ., 1892.

In re
CLOSE &

BERRY .
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The Pavilion Saloon is a small lightly constructed building, withou t

bed-room or any other convenience, either of a dwelling house or hotel ,

and merely is a saloon for the selling of intoxicating liquors by retai l

at Oak Bay .
It is situated on a street near the sea-shore, on a lot on the new

suburban place ; a map of which, by Messrs . Crane, McGregor & Boggs ,
was produced to the Court, but was not exhibited before the Licensin g
Magistrates.

This tract of land was laid out by the Oak Bay Improvement Com-
pany, but practically not opened up until May last, when tram-car s
ran down to Oak Harbour. The number of residents, all told, in Oa k
Harbour appears to be three—Berry, the applicant, one Harris, and
Clive Phillipps-Wolley (the present complainant, who has from th e
first openly opposed the grant of the licence to the saloon, as calculate d

to attract to it an undesirable class of customers) .
Those appear to be all who live in the immediate neighbourhood ,

within the townsite of Oak Bay, as laid out on the map, and the 1 7
acres immediately adjoining .

There is no house of any size, except Mr . Wolley ' s. The saloon i s

not in any thoroughfare from one district to another, the traveller s

along which might require refreshments on the way, and depend s
entirely for its maintenance upon the casual transient passengers fro m
Victoria by the electric tramway to Oak Bay.

It was used, before Mr. James Berry and Mr. Close took it over, as

a dancing as well as drinking saloon. That, however, was discontinue d
when the present applicants took possession in August last .

Against their management there has been no complaint whatever .
In August last two ex-policemen, Miller and Bloomfield (the latter

as agent for the applicant), were set to work to procure signatures t o
a petition, or requisition, of residents in favour of the grant of a retai l
licence to James Berry alone for this Pavilion Saloon. James Hugh
Close 's name was not even mentioned in it.

Altogether, from August to the 14th December, only 43 signature s
were obtained to it, two or three of whom were ladies and four dealer s
in liquor . Miller, who collected the names, very honestly stated that
his instructions were to collect all the names he could of residents i n
favour of this grant outside of the municipal limits of Victoria District .

Accordingly we find in the requisition the names of persons residin g
at Victoria Gardens, beyond the Gorge, at least six or seven mile s
away from this saloon, and persons residing along the Mount Tolmie
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road, and miles away at Cadboro Bay, and other places where they

could presumably have no interest whatever in a saloon at Oak Bay.

Mr. F. G. Walker, counsel for the applicants, after the names and
residences were disclosed, very ingeniously attempted to show tha t
" settlement " must reasonably be construed to include a tract of land ,
skirting along the municipality of Victoria in a line northward acros s
Mount Tolmie road to a point from which, striking to the eastward, i t
could be made to include Cadboro Bay, and exactly to enclose within

such limits the bulk of the names which found themselves in thi s

petition . But that was an ex post facto limitation to suit his client
and not in accord with the canvass made by Miller, or as I conside r

the law.
It only required a glance at the voters' list of Victoria District ,

which was produced in evidence, to see that the 43 names on the petition
bore no proportion whatever to the number of residents in Victori a
District, who, I take it, were the residents legally entitled to expres s
their views on the subject . And if it should be contended that th e
word " settlement," coming after town or village, was not capable of s o
large a construction, that would reduce the area for " residents " to Oa k
Harbour itself, which would be reducing the Act to an absurdity . I
think, therefore, this petition does not fulfil the requirements of section
18. Moreover, Mr . Close is excluded from its provisions and advan-
tages and not entitled to a licence. And as Mr. R. Ward in his evidenc e
shows that Mr. James Berry had not been at the time of his application
a resident in the Province for twelve months, and his evidence is no t
contradicted, I think on that ground also the petition, were it other -
wise correct and in order, fails of effect : and the decision of the Magis-
trates in accepting it was wrong. While on the subject of the con-
struction of the legislation, I may add that many presiding Magistrate s
are under the impression that all they have to look to is to see whether
they have a petition before them, signed by two-thirds of the respect -
able people anywhere round in the neighbourhood of the propose d
saloon—indeed, that if they have that, they are under an obligation t o
grant the licence . There could not he a greater mistake. On the
contrary, they are bound, in duty, to see and consider carefully every
circumstance around them which tends against the granting of th e
licence, as well as those for it. They cannot grant a licence withou t
such a requisition ; but if for good reasons they are satisfied it ough t
not to be granted, they are quite justified in refusing it . A licence i s
a privilege granted, after the Magistrates are satisfied it can do no

CREASE, J.

Jan ., 1892 .

In re
C.osE 8c
BERRY.

Judgment .
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harm. It is not a matter of common right, but the opposite. It is a

creature of the law, not a matter of necessity, and the Act has, there -

fore, to be considered strictly . It is a matter too of common experienc e

that when a house for the sale of intoxicating liquors is started in a

country place, away from the immediate supervision of the police, it i s

not long before a constable has to be appointed to prevent excess and

disturbance therefrom arising.
I am also of opinion that a copy of the notice of intention to apply

for the licence should have been posted up (as required by section 11 )

outside the Law Courts in Victoria, which certainly was the neares t

Court-house to the saloon in question .
The school-house for Lake District, although it had been used o n

several occasions as the place where Licensing Court had been held fo r

the Prairie Tavern licence in Saanich, and others, was not a " Court -

house " at all, and certainly not the Court-house nearest to the place

in respect of which the application was made .
The importance of this was shown by Mr . Ward's evidence, an d

that of Mr. Walley, who was especially on the lookout for the postin g

of such notice to appear and oppose .
The Magistrates, too, should have paid some regard to the written

protest of the persons who oppose the grant. The Act says : " Any

person " may complain, not necessarily a " resident " only . Nor did

they exercise the discretion entrusted to them by the law, when they
refused to consider whether and how much the property-holders al l

around the proposed saloon would be injured by the grant of a licence .

As part of " the public " they were entitled to be considered, an d

among those to whose interests and convenience " due regard " should

be had. It was not only the portion of the public who would wish to

use the saloon who were contemplated by the Act as " the public . "

Every person likely to be directly affected by its establishment an d

the character of the persons it would be likely to attract to the neigh-
bourhood, were considerations well worthy of Magisterial attention .

Moreover, the clandestine mode in which the licence was obtaine d

calls for comment. There was no good reason why the Licensin g

Court should not have been held at Victoria, where Mr. Ward, an
experienced Licensing Magistrate, could have, and would have, attended ,
as well as in an out of the way school-house outside of Victoria

District . John Mount Langley, a Provincial constable, testifies tha t

Bloomfield or Miller—I am not sure which,—on the question of wher e

to post the notices coming up at the police office, told Langley " h e

CREASE, J.

Jan., 1892 .

In re
Cr osie &
Balmy.

Judgment.
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was going to post one copy of the notice at the school-house at Lake, CREASE, J.

and one at the Court-house here " (meaning Victoria), and was told by Jan., 1892 .

Langley " that would be all right." Mr. `Volley, Mr. Ward and Mr .

	

In re
Hussey, Superintendent of Police, searched round outside the Court- CLOSE &

house in vain for this notice, and Mr. Hussey informed the Licensing BERRY .

Magistrates of the fact before the licence was granted at the Licensin g
Court. But no attention was paid to his representation . The certifi-
cate was drawn out by Mr. Bloomfield, the agent of the applican t
(instead of by Hussey, the clerk), in the name of Close as well a s
Berry. The names to the petition were avowedly gained under th e
idea conveyed to them by Miller, with the consent of the applicants ,
that a hotel, with every accommodation of boats and seaside pleasur e
resorts was being established, which ladies could safely patronize ,
instead of merely a pavilion saloon for the sale of liquor by retail, and
the agent of the appellant in drawing out the form of certificat e
substituted the word " hotel " for the word " saloon " used in the
petition, and for which the petitioners actually signed, and from all Judgment .

these considerations, therefore, and as to the other matters prove d
in evidence, I am of opinion that the complaint of Mr . Wolley has
been fully proved, and I therefore determine and adjudge that the said
licence granted to Messrs.!Close & Berry is and stands revoked an d
cancelled accordingly, and I order that the costs of and incident to
this appeal lie: paid by the said appellants, James Hugh Close and
James Reuhen_Berry.

In t e LOEWEN .L ERB .

	

CREASE, J .

March, 1892.
Quieting 7'itlea Act—7'dle by poeie 4ion.

Licence cancelled with costs .

Re LOEWE N
& ERB .

Petitioners obtained for an order for the issue of a declaration of title to them in fee, on

producing evidence of twenty years' continuous and undisturbed possession, and la,ee ~ure
T GiTie'

9
other acts of ownership, payment of taxes, non-payment of rent, and non-acknow--dies ,qc}-

ledgment of title .

	

Oee µ,acsT EsTeiTQ

04+3) .2 Wa>R 644,

PETITION, ex pole, for an order for the issue of a declaration o f

title in fee under the Quieting Titles Act.
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The facts appear in the petition, which was as follows

IN THE SUPREME COURT OF BRITISH COLUMBIA.
Re LOEWEN

& ERB.
IN THE MATTER OF THE " QUIETING TITLES ACT, " AND IN THE MATTER OF SUBDIVISIO N

No . 17 OF LOTS 654 AND 655, VICTORIA CITY.

Petition.

		

To the Honourable HENRY PEKING PELLEW CREASE, one of the Judges of the Supreme
Court of British Columbia :

The humble petition of Ludwig Emil Erb and Joseph Loewen, of the City of Victoria ,
in the Province of British Columbia, brewers, carrying on business under the firm nam e
of " Loewen & Erb, "

Sheweth as follows :-

1. That your petitioners first commenced to carry on the business of brewers in th e
month of August, in the year 1870, upon the portions of the above-mentioned Lot s
Numbers 654 and 655, adjoining the said Subdivision No. 17 of the same lots, and the y
subsequently purchased the said portions, and are now, and have since that date been ,
in continuous occupation thereof.

2. That at the time of their so commencing business as aforesaid, the said Subdivision
No. 17 of said Lots 654 and 655 was unoccupied, but the title thereto was registered i n
the name of one Jean Trenis . Your petitioners made many enquiries at the time t o
ascertain the whereabouts of the said Jean Trenis, the apparent owner of the said sub -
division, but were unable to learn anything of his whereabouts, and, acting under th e
advice of Mr. Leopold Lowenberg, who was a real estate agent at that time, carrying o n
business in Victoria aforesaid, and who had also, under instructions from your petitioners ,
made certain enquiries as to the said Jean Trellis, they entered into possession of th e
said subdivision, and at their own expense erected thereon a wooden building, whic h
has since been in their continuous use as a cooper shop, and for other uses in thei r
business as brewers, as aforesaid .

3. Your petitioners have, since the month of August in the year 1870 as aforesaid ,
been in continuous and uninterrupted and undisturbed possession of the said Subdivisio n
No 17, and have regularly paid all the municipal taxes levied thereon.

4. Your petitioners have recently caused other enquiries to be made to ascertai n
where the said Jean Trenis now is, if living, from persons who have been living in th e
City of Victoria for many years, but, so far as they call learn, he is not known, nor ha s
any person any recollection of him .

5. Your petitioners claim, by right of their uninterrupted and undisturbed possessio n
of the said lands as aforesaid, to be the absolute owners thereof by prescriptive right .

Your petitioners therefore humbly pray :

(1.) That their title to the Subdivision Number 17 may be declared :

(2.) That it may be declared that they are the legal and beneficial owners in fe e
simple in possession of the said Subdivision Number 17, free from all rights ,
interests, claims, and demands whatsoever .

And your petitionerswill ever pray, &c .
(Signed)

	

JOSEPH LOEWEN,
L. E. ERB.



IL]

	

BRITISH COLUMBIA REPORTS.

Affidavits were filed verifying the statements set out in the petition .

Yates for the petitioners : All that is necessary under the statute
March, 1892.

(3 & 4 Will. IV., c . 27) to constitute a possessory title to real property Re EEBE N

is actual possession without payment of rent or written acknowledg-
ment of title for the statutory period . I refer to Chitty on Statutes ,
3rd Ed., Vol. 3, p . 30 ; Devine v. Holloway et al, 14 Mo. P . C. 290 ;

M'Donnell v . M 'Kinti/, 10 Jr. L. R. at 526 : Bryan v. Cowdal, 21 W .

It . 693 ; Rains v. Buxton, 14 Ch. D. 537 ; Jack v. Walsh, 4 Jr. L. R .

at 257 ; Bassington v . Llewellyn, 27 L. J . Ex. 297 .

The learned Judge, after taking time to consider, on the 23rd da y
of March, 1892, made an order that a declaration of title in fee simpl e
in possession do issue to the petitioners as prayed, after three months '

notice in the Daily News and the B. C. Gazette to adverse claimants
of the application, provided that no adverse claim was filed within
that time with the Registrar of the Supreme Court.

Order male.

FOLEY . WEBSTER et ol .

	

FULL COURT.
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CREASE, J.

March, 1892.
Negligence—Duty of employer to employed—Volenti non fit injuria—Findings of the

FOLEYjury—Practice.

	

v.
WEBSTE R

An employer of mill-hands is bound to take reasonable care that the mill is properly

	

et al .
and safely constructed and fitted with machinery such as to ensure a reasonabl e
degree of security to a careful workman, and to provide reasonably skillful and

	

'O ffuen+a
at sc/e •S8e)

careful supervision.

The maxim Volenti non lit injuria considered .

	

/d
Smith v. Baker, 1891, A . C. 336 ; Clark v . Holmes, 7 H . & N . 937 ; Thomas v . Quar- h/il ivsoN

termaine, 18 Q . B. D. 685 : Yarmouth v . France, 19 Q . B . D . 647 ; Patterson v . /S .C. .L-'fee' '
Wallace, 1 Macq . 748 ; Brydon v. Stewart, 2 Maeq . 30 ; and Weems v. Mathieson,e393 .)6R6z 3

4 Macq . 215, referred to.

	

eQTC 32.

Findings of a jury explained and harmonized .

The Court may allow the plaintiff ' s pleadings to be amended at the close of the tria l
to meet the facts proved, and in accordance with the lines on which the trial has
proceeded ; following Clough v. London and N. W. R . Co ., L . R . 7 Ex . 30 .

1t is not competent to an appellant, uno flats, to move alternatively for reversal of _ _
the judgment as entered on the findings of a jury, or for a new trial . 0 . xxxix.
and 0. xl ., R.4, of the S. C. Riles of 1330 explained . Davies v . Felix, 4 Ex. D.
35 followed .
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CTION for damages for injuries caused the plaintiff (employe) by

march, 1892. defective machinery in the defendant 's mill . The facts are clearly set
FaLEY forth in the judgments. The pleadings were as follows :

v.
WEBSTER

et at.

	

STATEMENT OF CLAIM .

1. The plaintiff is a chainer, and the defendants are the proprietors of a mill in th e
City of Vancouver, called the Vancouver Saw Mill .

2. In the month of April, 1890, the plaintiff was employed by the defendants as suc h
chainer to work for the defendants in their said mill .

3. In the course of the said employment the plaintiff had to work on a rolling tier o r
rollway for logs, constructed by the defendants for that purpose :in their said mill .

4. The said rolling tier or rollway was by the negligence of the defendants constructe d
unsafely and was in an unsafe condition, and unfit for the purpose aforesaid .

5. The defendants well knew that the said rolling tier or rollway: was constructed
unsafely and was in an unsafe condition, and unfit for the purpose aforesaid, but the
plaintiff was ignorant thereof.

6. In the course of his employment it was the duty of the plaintiff, by the use o f
machinery provided by the defendants for that purpose, to move saw logs across the sai d

Statement of rollway, and place them upon a carriage on the opposite side of the rollway .
Claim .

7. When moving the said logs by means of the said machinery, it was necessary tha t
the plaintiff should be provided with proper and sufficient rolling blocks with :which to
check the motion of the said logs and prevent their rolling upon himself and from off th e
said rollway.

8. On several occasions prior to the 30th day of April, 1890, the plaintiff notified th e
defendants that the rolling blocks with which the defendants provided him were wor n
out, and were not fit for the purpose for which they were to be used .

9. The plaintiff also notified the defendants that he would refuse to work longer unless
proper and sufficient rolling blocks were immediately provided him .

10. The said defendants on each several occasions promised to immediately provid e
the plaintiff with proper and sufficient rolling blocks, and requested him to continu e
working.

11. The defendants wholly neglected to provide the said rolling blocks, and negligently ,
and carelessly, and unmindful of their duty in that behalf, omitted to take due, proper ,
and reasonable care of the plaintiff in his said employment and work, and improperly
exposed him to unreasonable risk .

I'_'. By reason of the premises, whilst the plaintiff was so employed as aforesaid ,
performing his work of rolling logs on the said rollway, one of the logs thereon rolled
upon him and knocked him down .

13. The plaintiff's leg was broken and crushed by the said log, and he was permanently
injured and rendered unfit for work, and incurred $95 .00 expenses for surgical and
medical attendance .

And the plaintiff claims $5,000.00.
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STATEMENT OF DEFENCE.

	

FULL COURT.

1. The defendants deny paragraphs one and two of the plaintiff ' s statement of claim March, 1892.

so far as they allege that the plaintiff is a chainer and was employed as such in their

	

FotEr
mill, and say that he was employed as a log-roller.

	

v.

2 . The defendants deny each and every of the allegations contained in paragraphs WEB9TER
et a1.

four and five of the Statement of Claim, and say that the said rolling tier or rollwa y
was and is in safe and first-class condition, and is of the latest design, well constructed ,

and perfectly sound .

3. The defendants further say that if the said rolling tier or rollway was unsafe th e

plaintiff well knew the fact, but they were ignorant thereof.

4. The defendants deny paragraphs seven, eight, nine, ten, eleven, and twelve of th e

plaintiff 's Statement of Claim, and each and every of the allegations therein contained ,
and say in answer thereto that the blocks therein referred to were, and are, in goo d

repair and are still in use, and that it was a part of the plaintiff 's duty as such log-rolle r

to renew the said blocks from time to time as it became necessary, and that if the said

blocks were out of repair that the plaintiff knew well that fact, but that they, th e

defendants, were ignorant thereof .

	

Statement o f
o. The plaintiff never at any time notified the defendants, or either of them, that the

	

Defence.

rolling blocks were worn out or unfit for use, or that he would refuse to work longe r
unless proper ones were immediately provided, nor did the defendants, or either of them ,
request him to continue such work, or promise to provide him with other blocks, bu t

the defendants repeat the allegations contained in paragraph six, and say that it wa s
part of the duty of the plaintiff to renew such blocks from time to time as occasio n

might require.

6 . And the defendants say that if the plaintiff was knocked down and his leg broken ,
as alleged in paragraphs twelve and thirteen of his Statement of Claim, that it was b y

reason of his own negligence and carelessness, and that they are not in any way respon-
sible for the injuries received.

REPLY .

1 . The plaintiff joins issue on the defendants' Statement of Defence .

	

Reply .

2. The plaintiff says that the terms " chainer " and " log-roller " have one and th e
same meaning, and are used to designate a person who rolls logs on a rollway in a mil l
by means of a chain worked by steam power, in which capacity the plaintiff in hi s
Statment of Claim alleges he was employed by the defendants .

3. The plaintiff says that it was no part of his duty as such log-roller to renew th e
rolling-blocks from time to time as it became necessary.

The action came on for trial on May 20th, 1S91, before Mr . Justice

MCCREICHT and a special , jury, to whom the learned Judge left certai n

questions which, with the answers, were as follows :-

1. Was machinery and build of mill good as regards safety of workmen? A .—No .

2. Were chock blocks sufficient? A .—No .

3. (a .) Was slant of rollway dangerous, (b .) or did it require sufficient blocks to render
it safe? A. (a .)—Yes. (b.)—Yes.
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FULL COURT.

		

4. What was the inducing cause or causes of accident, having regard to slant, choc k
blocks, and alleged negligence ? A.—Slant of rollway and defective chock blocks were

March, 1892 . inducing causes.
FOLEY

	

5. Could the plaintiff by the exercise of such care and skill as he was bound to exer -
"'

	

cise have avoided the injury, having regard to the proper discharge of his duties asW EBSTER
et al .

	

chainman? A.—No .

6. Did plaintiff complain of the chock blocks to the person or persons who appeare d
to be the authorized person or persons to whom he should complain ? A .—Yes.

7. Did plaintiff know of slant? A . —No .

7a . Damages if plaintiff entitled to recover? A .—$5,000 .

8. Did Burns promise to make chock blocks good? A.—Yes.

9. What was Burns ' position and authority in the mill? A .—Millwright in charge o f
machinery.

10. (a) Apart from machinery, was discipline and management of mill good, (b) an d
was want (if any) of such an inducing cause of accident? A .—(a) No . (b) Yes .

11. Was plaintiff aware of the state of the chock blocks? A.—Yes .

12. Were defendants, or either of them, cognizant of defect in chock block? A .—No .

13. If they were not cognizant, ought they, or either of them, to have been so? A. —
Yes ; as manager and foreman, the defendant, Mr. Webster, should have taken cogni-
zance of this matter.

14. Did they exercise due care as to rollway and blocks being in a safe and proper
condition? A .—Iu his capacity of manager and foreman, the defendant, Mr . Webster,
appears not to have exercised due care as to rollway and blocks .

15. If the rollway and blocks were defective, was it by reason of the personal negli-
gence of the defendants, or either of them, or did they, or either of them, know? A . —
The defective condition of the rollway and blocks appears to have been due to persona l
negligence on the part of one of the defendants, Mr . Webster, in his capacity of manage r
and foreman.

At the trial, Jenns, for defendants, objected to the charge in so far
as it referred to the questions of the safe build of the mill and bad
management, on the ground that these were not set up in the pleadings ,
to which the learned Judge replied :

"All requisite amendments are to be made, necessary for determinin g
plaintiff 's claim against the defendants for injuries sustained in th e
mill ; and the point was examined, too, by counsel as well as the jur y
throughout the defence. "

On June 24th, 1891, a motion was made by JlePhillips, for plaintiff,

for judgment, and a cross-motion by Jenns, for defendants, to set asid e
all the findings of the jury on matters outside the record, and for a
non-suit .

Judgment having been reserved, was delivered on the 29th day o f
December, 1891 .
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MCCREIGHT, J . :

	

FULL COURT.

This is a motion for judgment on the findings of the jury, and the march, 1892.

only question before me is what judgment is to be entered on the

	

FoLEY

findings of the jury—See Wilson's Judicature Act, p . 416, 5 Ed. If WELTE R

the defendants are dissatisfied with those findings, their course appears

	

et al .

to be to move for a new trial . I gather this is clearly the law, as

derived from Davies v. Felix, 4 Ex. D., 32, 37 (C. A.) ; Rocice v .

IUcKerrow, 24 Q. B. D., 463-465 (C. A.) ; and see Potter v . Cotton, 5

Ex. Div., 137 (C. A.) Mr. Jenns, at the close of the case for th e

defence, objected that the unsafe build of the mill and its had manage-
ment were not set out in the pleadings ; but I replied that all requisite

amendments were to be made necessary for determining the plaintiff' s

real claim against the defendants, which in substance was for injur y

sustained by the defendants' negligence in the mill, and the point was

examined, too, by counsel as well as the jury throughout the defence —

See Clough v. L. & N. W. R. Co ., L. R. 7 Ex., at p. 30, for the way in

which that case was dealt with by Mr . Justice Lush as to amendments .

I may say that questions as to the propriety of granting or refusing ludgmeuc o f
amendments are to be dealt with by motion for a new trial, whereas JicCreight,J .

my judgment is sought with a view to appealing (if adverse to the

defendants) to the Full Court. That this is so appears from Wilkin v.

Reed, 15 C. B ., 192 : 22 L. J. C P., 195 : 23 L. J. C. P. per Maule, J. p.

195, which was a motion for a new trial ; and Archbold's Practice, pp.

:372, 1213, 13th Ed., but as the propriety of the amendment was dis-
puted, I may refer to some authorities bearing on it—See Roscoe, p .

270, 15th Ed., amendment for determining the real question in contro-
versy between the parties ; Taylor on Evidence, 223 (note), an d

Wilkin v . Reed, 22 L. J . C. P ., above cited. Mr. Jenns made no appli-
cation for adjournment to call further evidence, and though no t
material to my present judgment, I think the amendment was prop-
erly made. I cannot say I am dissatisfied with the findings of the
jury. It is almost unnecessary to add that amendments de facto are
not actually made on the record, and I have, further, only to conside r
what judgment I am to give on the findings—See Wilson's Judicature
Acts, p . 416, 5th Ed . I think, according to the law laid down by th e
Judges in Clark v . Holmes, 7 H. & N., 937 (Ex . Chan) b.), and 31 L. J.
Ex., 356,I iuust direct that judgment be entered for the plaintiff on th e
various findings and questions ; for it is admitted, as I understand, and N.

could not be denied, that Webster knew of the slant in the rollway,
whilst the jury find that the plaintiff did not know ; and Webster,
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FULL COURT. under these circumstances and according to what is laid down by th e
March, 1892 . Judges in Clark v . Holmes above quoted, should have exercised some

	

FOLEY

	

care about these defective chock blocks, especially in his character as

WEBSTER manager as well as proprietor, as they were the only safeguard s
el al. against the dangers arising from the slant in the rollway, and were i n

a bad state for days, though the plaintiff complained of them . As
regards the maxim votenti non fit injuria, it is plain that even if th e
plaintiff was sciens he was not volens—See his evidence as to the slan t

judgment of in the rollway, and see Thomas v. Quartermaine, L . R. 18, Q. B. D. ,
McCreight,J 696 (C. A.), per Bowen, L . J., and Smith v . Baker (1891), A. C., pp. 337 ,

344-364. Again, he was not even sciens, as the jury find. Dealing
separately with question 10 and the answer thereto, I think judgmen t
must be given for the plaintiff on the finding . I gather from the dis-
cussion that a saw-mill requires proper discipline and management a s
much as a ship at sea. There must be judgment accordingly for th e
plaintiff with costs for the damages found by the jury, with th e
amount of which I am not concerned .

The defendants now moved the Full Court, alternatively, either tha t
the judgment as entered on the pleadings be reversed, or for a ne w
trial .

The argument came on to be heard before BEGBIE, C .J ., CREASE ,

WALKEM, and DRAKE, JJ .

Argument on
Appeal .

.tenn .s for the defendants : The learned Judge should not hav e
allowed amendments, after case had gone to jury, introducing ne w
issues, and this, an amendment introducing the fact of general negli-
gence, was . The only evidence on this point was on the cross-exam-
ination of the defendants' witnesses, none having been given by th e
plaintiff or his witnesses. Had such an averment been on the plead-
ings, the defendants would have had their mill examined by experts ,
and called other employes as to the general condition and management :
Edecain v. Cohen, 43 Ch. Div . 187 ; James v . Smith, 1 Ch. 387 ; Low -
ther v . Heaver, 41 Ch. Div . 248 ; Hammond v . Howard, 20 U. C. Q . B .
36 ; Snyder v . Snyder, 22 U. C. C. P. 361 ; Green v. Bearer ct Toront o
M . F. I. Co ., 34 U. C. Q . B . 78.

Apart from amendments as to negligence at large, only two allega-
tions of negligence are contained in the statement of claim, one havin g
relation to the rollwav, and being an allegation of negligence in th e
construction of the mill ; the other, contained in the seventh paragraph,
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being for not providing proper and sufficient chock blocks for use o n
the said rollway ; and, in dealing with the case, regard must be given
to the fact that the accident occurred before the passage of th e
Employers' Liability Act.

First, in regard to the question of the chock blocks, the jury hav e
found that the plaintiff knew of this defect, and that neither of th e
proprietors were aware of it . So far as this branch is concerned, th e
case is not distinguishable from Miller v . Reid, 10 O. R . 419, and the
plaintiff should have been nonsuited .

As to the sloping rollway, the jury found that the inducing cause o f
the accident was the slant and the defective chock blocks, and that th e
plaintiff did not know about the slant . It is to be noticed here that
in answer to the third question they say the slant was . dangerous, or
required sufficient blocks to render it safe. This might fairly mean
that the rollway was not dangerous if there were sufficient blocks to

operate it . The absence of these blocks was known to the plaintiff ,

and I have already pointed out that the defendants were not answer -

able on that head. There is no finding of the jury as to the defendants
knowledge that the build of the rollway was defective, or mor e
dangerous in its construction than other rollways, and the evidence

distinctly negatives such a proposition. In such a case, to find negli-
gence in a master it must be shown not only that the servant wa s
ignorant of the alleged defect, but that the master was cognizant of i t
and negligently allowed the servant to go on, in ignorance, workin g
with the defective machinery : Ashworth v . Stanwix, 3 E . & E . 701 ;
Wilson v . Merry, L. R. 1 Sc. App. 326 ; Dynen v. Leach, 26 L J. Ex .

221 ; Miller v . Reid, 10 O. R. 419 ; and Mattkeas v . Hamilton Powder

Co., 14 O . App . 261 .
But, even on the findings of the jury as they stand, we are entitled

to a verdict, as the findings of general negligence cannot help th e
plaintiff ; the negligence must be specific, and the knowledge of the
master must be shown with reference to the -defect complained of .

Even granting, for the sake of argument, that this rollway was more
dangerous than others, the master who has bought or built a mill ,
believing it to be sound and of the latest and most approved construc-
tion, is no more liable than a man whose house falls down by reason
of some mistake made by the architect he has employed . The negli-

gence complainedof must be direct and personal, not such as here, i . e. ,

not knowing that a block in the mill had become crushed, when th e
master has competent and experienced foremen, millwrights, and
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sawyers, whose duty it is to see to such things—Ormond v . Holland,

E. B. & E., 102 ; Roberts v . Smith, 2 H . & N., 213 ; Burns v. Accring-

ton Cotton M. Co., 3 H. & C ., 311 .

L . G. and A . E. McPhillips contra. As to the amendments allowed
by the trial Judge, they were proper to obtain a determination upo n
the real question between the parties—Laird v . Briggs, 19 Ch. D., 22 ;
Rainy v. Bravo, L . R. 4 P. C., 287-298 ; Parsons v . Alexander, 5 E . &
B., 263—a matter for consideration on motion for new trial, and no t
in appeal . There was evidence of negligent management in the plain -
tiff 's case, and defendant Webster is connected with it . Miller v .
Reid, 10 O. R., 419, is distinguishable (see per Armour, J ., p. 426 ,
Wilson, C . J ., p. 427), a similar question as to ability to avoid the acci-
dent being answered in the affirmative . The jury have found her e
that the slant in the rollway was dangerous, unknown to plaintiff an d
known to defendant Webster . It is unreasonable to argue that
because a workman chooses to work with defective blocks, used fo r
one purpose, he cannot recover when the blocks were insufficient t o
stop the logs rolling from a cause unknown to him, and which they
were never intended to meet. This case differs from many of thos e
cited by the appellant, for here there was the element of persona l
negligence of the defendants, anything that was done about the mil l
being done under Webster 's personal supervision . Further, all that i s
necessary in this case is to shew that the defendants ought to hav e
known of the defective state of the apparatus—Patterson v. Wallace,
1 Mucci., 748 ; Senior v . Ward, 28 L. J. Q. B., 139 ; and the mere fac t
that plaintiff knew of danger is not enough to deprive him of hi s
action—Holmes v. Clark, 31 L. J. Ex., 356 . He referred also to Mel-
/ors v. Shaw, 1 B. & S., 437 ; Francis v . Cockrell, L. R. 5 Q. B ., 184 ,
501 ; Brown v. Cotton Spinning Co ., :3 H . & C., 511 Bartonshill Coal
Co. v . Reid ; Smith v . Baker, 1891 A. C., 336 .

Jenns in reply .

SIIt M. B. BEGBIE, C. J . :

This case conies up before us sitting as a Full Court, on notice o f
motion that the judgment of the 29th December, 1891, in favour of
the plaintiff, for 55,000, may be reversed, and judgment entered up
for the defendants, or, in the alternative, that a new trial may b e
ordered by us. The action was by a chainer against the owners of a
lumber mill, in which he worked, seeking damages for a broken thigh,
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alleged to have been occasioned by defects in the construction and FULL COURT .

machinery and management of the mill . It was tried before Mr . March, 1892.

Justice MCCREIGHT and a special jury on the 20th May, 1891 . The

	

EoLar
jury returned a special verdict in answer to fifteen questions left to

	

v.

them by the trial Judge, Mr. Jenns having, at the close of the plaintiff's we' ',
t.

case, moved for a nonsuit . After the trial, both parties moved fo r
judgment in their favour ; the defendants on the findings of the jury ,
the plaintiff for a nonsuit on those findings, and that the findings a s

to assessment of damages and negligence at large should be set aside .
The finding as to negligence generally is, I incline to think, sufficiently

issuable on the pleadings as they stand . But to meet any objections

on that ground, the learned Judge directed all proper amendments t o

be made in the pleadings, so as to put in issue the safe construction o f
the mill, and negligence of the owner generally ; and I think he was
quite right in giving fresh directions, so as without doubt to bring

before the jury the real matter in issue . I understand that no amend-

ments have been actually formulated and placed on the record ; but

that would only show that a proper order made by the Judge, and not
appealed against, has not as yet been fully complied with. I think JBu

degbg
rieen

. J
of

, G .
the pleadings should be deemed to have been so amended, if necessary ,

on both sides, so as to bring the whole question in issue . I adopt on
this point the principles and authorities referred to by the learne d

Judge below in the reasons given for his judgment . The first observa-
tions I wish to make are addressed to the form of motion before us ,

viz. : an alternative motion, either that judgment be reversed or a ne w

trial directed. Assuming that this Court has jurisdiction to entertai n

either branch of the application, if duly brought before us, I do not

think that we can entertain both branches at once without more . The

difference is more distinctly seen if we refer to the position under th e

English Judicature Acts, upon which our own is based . Sitting as a

Full Court here, we represent the Court of Appeal, which is a part o f

the Supreme Court in England, but not part of the High Court .

Members of the High Court may be members of the Court of Appea l

(e . g., the Chief Justice of England), but the two Courts are quit e

distinct . And these two alternatives presented for our acceptance ar e

also quite distinct : nay, proceed on exactly contrary hypotheses . The

motion for reversing the judgment below, and entering it for th e

defendants, proceeds on the admission by the defendants that th e

findings are correct, and that the case was properly left to the jury b y

the trial Judge. It alleges in fact, that there was no error at the trial,
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FULL COURT. either in the Judge or the jury, up to the verdict, but that on the find -

March, 1892. jugs thus correctly found by the jury the trial Judge should have

given judgment for the defendants . The application for a new trial ,
Fount

r.

	

on the contrary (except it be founded on the discovery of new evidence) ,

e
EaEft impeaches the conduct at the trial either of the Judge or the jury, o r

both. The party moving for a new trial must allege that the finding s
were against the weight of evidence, or without evidence, or els e
excessive damages, or else that the Judge misdirected the jury in a
point of law, or erred in admitting or rejecting evidence, or some othe r
misconduct. An application of the first nature, which assumes th e
correctness of all that was done and determined below, up to and
including the verdict, and merely contends that that verdict has bee n
misunderstood, can obviously he heard and discussed before a Court of
Appeal quite conveniently, without any other notice than that it is t o
be discussed. But how can an application for a new trial be discusse d
or intelligently argued unless the respondents he informed of th e
objection or objections intended to be relied upon ? It is an applica-
tion which requires much " sifting," to use James, L . J .'s words i n

Judgment of Davies v . Felix, 4 Ex. D.37, and consequently full notice. I think
Begbie, t-. J• that case, which has been followed in this Court on a former occasion ,

clearly shows that, the latter branch of the present motion cannot b e
now entertained ; in fact, it is now completely out of time. By sec .
61 of c. 31 (code 1888), the only statute under which we can entertai n
the application for a new trial, such an application is to be brough t

within eight days, and by see. 67 the concurrent jurisdiction thereby

given to the Full Court is not to enlarge that time . And there ha s
been no application to enlarge the time, supposing Order LVII ., r . 4 o f
1880 to fit the case . We have, therefore, merely to consider the find
ings, and, taking them to be correct, to decide whether the judgmen t
is in accordance with them . Now, when a workman engages to do
work of this description, the employer is hound to take reasonable car e
that the mill is properly and safely constructed, and fitted wit h
machinery and implements such as to ensure a reasonable degree o f
security to a careful man . The employer is also to provide reasonably
skilful and careful supervision. In the present ease, there were two
sources of danger : there was an unusual slant on the rollway, givin g
an unusual tendency to the logs to roll, and An unusual rapidity o f
motion when once set a rolling, and an inadequate supply of choc k
blocks, by which the rolling logs might, perhaps, have been checke d
or stopped in their course . The ,jury find (answer 4) that these two
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were the "inducing causes. " They find that the plaintiff was not FULL COURT.

guilty of contributory negligence, and could not have avoided the March, 1892 .

accident by the exercise of such skill and care as he was bound to FOLEY

exercise. They find, it is true, that the plaintiff was aware of the
WE v.

inefficiency of the chock blocks, and that the defendants were not ; but

	

et al.

they find that the defendant Webster, as manager, ought to hav e
had cognizance of that. They expressly find that Webster did no t
take due care to have the rollway and blocks in a safe condition, an d
that the defective state of the rollway and blocks was clue to his per-
sonal negligence. Mr. Jenns relied very strongly on the two finding s
that the plaintiff did and the defendants did not know of the defective
condition of the blocks, and it is certain that if a workman is awar e
of a defect of which the employer is ignorant, and is content to con-
tinue at work without remonstrance, he is to be supposed to hav e
elected to abide the consequences of any mishap . His over-daring, in
fact, amounts to contributory negligence . It is true, again, the jury
find that the inducing causes of the accident were the slant and
defective chock blocks together, and they do not find ' that eithe r
defect alone would have been fatal . It is consistent with these two
findings, therefore, that the rollway would have been safe enough but g gse eC
for the defect of the chock blocks, which the defendants knew nothin g
about. But the findings, I think, fully support this : that the apparatus
for the log rolling was unduly dangerous, and the manager, withou t
having first satisfied himself of the safety of this dangerous incline, se t
the plaintiff to work upon it, and so was guilty of the same negligence
as if he had omitted to see that the winding chain was sound, or the
rollway itself sufficiently underpinned. A manager who does not see
to everything of this sort is a manager who does not manage . I

express no opinion at all upon the evidence . As Mr. Justice MCUREIGHT

very significantly remarks, " with the damages I have nothing to do. "
We have only to deal with this application, on which the appellan t
comes here upholding the findings and relying on them for a reversa l

of the judgment . But upon those findings I think the judgment

below is correct, and the appeal must be dismissed with costs .

CREASE, J. :

I agree with my brethren in dismissing the appeal, partly for the Judgment o f

reasons given by the Chief Justice, and particularly for those given by
Crease, T.

Mr. Justice WALKEM, whose judgment I have carefully read, and in
which I concur. With any question as to the amount of damages we

have, at this time, nothing to do.
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FULL COURT. WALKEM, J. :--

march, 1892 .

	

This case is one which involves the question of an employer 's
FOLEY

	

liability for injuries sustained by his workman, while acting in th e

WEBSTER discharge of his duty. The defendants are manufacturers of lumbe r
et at . and proprietors of the Vancouver Saw-Mill, in which they carry o n

that business . The plaintiff was one of their workmen—tilling th e

position of "drainer " or "log-roller " in the mill. While thus employed ,

his right leg was badly fractured by one of the logs rolling upon it .

In his pleadings the accident is attributed to the alleged faulty con-
struction of what is called the rollway which leads to the saw-carriage ,

inasmuch as it was slanting instead of being horizontal ; and to the

inefficient condition of the chock-blocks used for checking the down -

ward tendency or roll of the logs on the slant in question. The action
is therefore one for negligence, and consequent injuries to the plaintitl;
for which 85,000 damages are claimed. The pleadings for the defence
deny the existence of the defects, traverse the negligence imputed, and
allege contributory negligence . The trial of these issues took place

lu tgu,ent of
before Mr. Justice MCCREIGHT and a special jury . The plaintiff ' s case

Walkem, J. was properly amended at the close of the trial by the learned Judge
to meet the facts proved, and in accordance with the lines on whic h
the trial had proceeded—Clough v . London d N. IV. R. Co ., L. R. 7

Ex., p . 30 . The jury thereafter brought in a special verdict, in whic h
the damages claimed were allowed ; and on that verdict judgment was
entered for the plaintiff: The defendants, by their counsel, now mov e
that the judgment be reversed, or, alternatively, that a new trial be
granted. The question of a new trial is not open to our consideration ,
as the procedure prescribed by O . xxxtx . of our Rules, respecting
applications for new trials, has in no wise been followed . It would ,
therefore, be fruitless to point out the steps that should have bee n
taken ; besides, they are clearly indicated in the Rules, and it is suffi-
cient to say that the defendants ' counsel is now limited to his appeal
from the judgment. This appeal is regulated by O. xL ., Rule 4, whic h
is as follows :—" Where, at or after the trial of an action by a jury ,
the Judge has directed that any judgment 1,e entered, any party way,
without leave reserved, apply to set aside such ,judgment, and ente r

any other judgment," etc.
With reference to this Rule, the Court, in Davies v . Felix, 4 Ex . D .,

35, observed : " Where the cause has been tried before a , jury, the only
applications allowed to be made are against the judgment as entere d
upon the findings of the jury ; and for the purposes of these applica-
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tions ` the findings must be taken as correct .'" Hence, the findings in FULL COURT.

the present case must be so accepted ; and this brings us to the point— March, 1892.
is the judgment warranted by those findings ? Before stating the

	

FoLE Y
legal principles involved in this question, it may be well to state the

	

y .
STERfindings first, and then apply those principles to them.

	

etal
.EVE

at .

[Here the learned Judge stated the findings as already set forth ,
ante p. 137. ]

The questions submitted are so numerous and searching, and the
replies so explicit, and above all, consistent, that we are fortunatel y
relieved of the not infrequent difficulty that arises on special verdicts ,

of deciding what the jury meant . It is also to be observed that th e
unusual number of the questions is a circumstance that was highl y

favourable to the defendants, for had any two or more conflicting

replies been given they might have disentitled the plaintiff to recover .
The finding against contributory negligence exculpates the plaintiff ,
and clears the way for a consideration of the defendants' liability . As
to the chock-blocks, the answers of the jury that the plaintiff ' was, but
that the defendants were not, aware of their unfitness might have been .Judgment o f
of some value to the defence had they stood alone, as the legal infer- Waikem, J.

ence, in that event, might have been that the plaintiff voluntaril y
risked the consequences of their defective condition, and thus brough t
himself within the maxim colenti non, At injuria. In Smith v . Baker ,
1891, A. C. 336, Halsbury, L . C ., observed that " a person who relies o n
the maxim must show a consent to the particular thing done . " So far
from the present plaintiff giving any consent to the use of the imper-
fect blocks, the evidence and findings of the jury show that he pro -

tested against being obliged to use them to the proper person in the
mill, and in reply got a promise that they would be made serviceable .
Yarmouth v . France, 19 Q . B. D., 660, was not as strong a case in this
respect ; but the remarks of Lindley, L. J ., in that case may well be
applied to the above findings . " If," observed that learned Judge ,
"nothing more is proved than that the workman saw danger, reporte d
it, but, upon being told to go on, went on as before to avoid dismissal ,
a jury might properly find that he had not acted voluntarily, in the
sense of having taken the risk upon himself. " Besides, the , jury, as
appears above, found that Mr. Webster, as manager and foreman ,

ought to have known of the had condition of the blocks, and that their
unfitness was due to his personal negligence. In Clark v . Holmes, 7
H. & N., 937, Cockburn, C. J., laid down the rule that where, on the
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FULL COURT. remonstrance of a workman, a promise is given by the master, an d

March, 1892 . hence by a person legally representing hint, to repair temporar y

FOLEY

	

defects, that promise is an inducement to the workman to continue in
v.

	

his employment, and that, in so doing, the workman waives none o f
NEBJTER his legal rights in respect of injurie s uries resulting from the maste r ' s failureet al .

to fulfil his obligation. This language exactly fits the present case .
The importance of the point in question is illustrated by the severa l
elaborate judgments in Thomas v. Quartermaine, 18 Q. B. D., 685 ;
Yarmouth v. France, 19 Q . B. D., 647 ; and Smith v. Baker, 1891, A.
C., 336. As to the slant of the rollway, the jury has found that th e
plaintiff was ignorant of it, and that it was, moreover, dangerous .
Under such circumstances, the plaintiff is protected by the legal pre -
sumption, that when he entered the defendants ' service, the risk o f
accident, in consequence of the slant, was not an element in th e
contract, as he knew nothing of it. Apart from this, the defendants
were bound to provide such machinery and plant as would ensure his
safety, as will appear by decisions which 1 shall presently refer to .
" Liability is due, " as neatly stated in Bevcn on Negligence, p. 313 ,

Judgment of "not so much to principles peculiar to the relation of master an d
%%alkem, J .

servant, as to the general principle that ` where fault is, liability is ' ; "
and the jury have found that the fault in the present case, both as t o
the defects in the rollway and blocks, lay with the defendants . In
Patterson v. Wallace, 1 N1acq ., 748 ; Brijrlon v . Stewart, 2 Macq., 30 ;
and Weems v . illatthieson, 4 Macq ., 215—all decided by the House o f
Lords—it was held that " where a master employs a servant in a wor k
of danger, he is bound to exercise due care in order to have, " for
instance, in view of the present ease, his mill, machinery and plant "in
a safe and proper condition, so as to protect his servant against
unnecessary risks, and to have it superintended by himself or his
workman in a fit and proper manner, " and, furthermore, that " he i s
liable for any damage caused by defects which he knows of, or ough t
to have known of. " Apart from the findings which I have been con -
sidering, the following further findings would, beyond doubt, fix the
defendants with liability, according to the above decisions, viz ., that
the machinery and construction of their mill were not such as t o
ensure the safety of their workmen ; that the defects in the rollway
and blocks were inducing causes of the accident ; and that the defect s
in both rollway and blocks were due to bad management and negli-
gence on the part of the defendants, as represented by Mr. Webster ,
who was manager and foreman, and, as the evidence shows, also
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master—findings Nos. 1, 2, 3, 4, 10, 13, 14, 15 . We are, therefore, FULL COURT.

not left to doubt whether the accident was due to the rollway or March, 1892.

blocks, for the jury have decided that it was due to the defects in

	

FOLEY

both, and to the negligence of the defendants in allowing them to

	

v.
E

exist . Taking the verdict as a whole, it seems to me that the judg-
at

e
eal.

went of the Court below was inevitable, and that the appeal from i t

must therefore be dismissed with costs. As to any question about the

amount of the damages awarded, we have no power to deal with it, a s

it is one of the findings of the jury, and therefore one which, on a

motion like the present, must be accepted as correct .

DRAKE, J . :

The principle involved in the relation of master and servant is, that

when a servant engages to serve a master he implicitly, as between

himself and his employer, undertakes to run all the ordinary risks

arising from the negligence of his fellow workmen, and a fellow work -

man includes a foreman. On the other hand the employer, impliedly ,

undertakes that the machinery and plant shall not be in such a

defective condition as to cause injury to the servant, and that hi s

foreman shall, as far as he knows, be competent for his position . I f

he is incompetent, to the knowledge of the employer, this is considere d

as negligence on the part of the employer, and will give rise to righ t

of action in case an injury arises from such incompetency . An

employer cannot set up as a defence to an action for injury sustaine d

that, whether or not the servant knew of the defect, he contracted t o

take the risk on himself ; and an employer who chooses to act a s

foreman is responsible for his negligence, if such negligence is the

cause of injury . On the other hand, if the risk is known to the work -

man, and he voluntarily undertakes the risk, appreciating the danger ,

then, in the absence of negligence on the owner's part, the workman i s

brought within the maxim culeati -nail fit 1njaria, and if injured he

cannot recover. On examining the findings of the jury I do not se e

anywhere that the plaintiff knew of the risk and voluntarily incurre d

the danger. The jury have found that the slant in the rollway was

dangerous, and that it was of such a nature that the master or super-
intendent (which means manager) ought to have known, if he did no t

actually know, of the existence of the defect . The rollway was con-
structed with a slant of five to seven inches in twelve feet, and wa s

so constructed under the defendant 's direction. Under these circum -
stances the defendant Webster, who was foreman, if he did not know,

Judgment of
Drake, J .
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FULL COURT . ought to have known, of the slant, and that it was a source of danger.

March, 1992. The jury further find that the plaintiff did not know of the slant, and

FOLEY there is no finding of contributory negligence on his part . But even
v.

	

if he did know his knowledge would only be a part to be considere d
WEBSTER

et al. by the jury, with all the other circumstances, in determining th e
question whether or not the plaintiff brought the accident on to him -
self. The jury have found that the accident arose from two causes —
defective chock-blocks and the slant in the rollway ; one cause wa s
known to the plaintiff and the other not. It is impossible to say how

much of the accident was due to either cause. It is quite probable
that if the rollway had been horizontal the defective chock would no t
have been so material, and, on the other hand, it is possible if the
blocks had been sound and of proper construction they would hav e
prevented the logs from rolling ; but the jury have also found that it
was owing to Webster's negligence that the plaintiff sustained th e
injury he now sues for. I think it is sufficiently shown that th e

Judgment of injury was caused by a breach of the duty which the defendant owe d
Drake, J . to the plaintiff in not having the rollway in a safe condition . I can not

say that there is not evidence sufficient to sustain this finding of th e
defendant s' personal negligence, and under the principles laid down i n
Thomas v. Quartermain, 18 Q . B. D. 685, I think the judgment of the
learned Judge is right, and that the plaintiff is entitled to the judg-
ment he has got . If the appellants desire to question the ruling o f

the learned Judge on the amendments allowed by him, that would be
a ground for an application for a new trial on account of misdirection ,

which cannot be discussed on the present appeal . If the defendants
desire to move for a new trial the procedure is by rule or order nisi
under Order 39—and the respondents would then know what par t
they would have to meet while this appeal is, in fact, limited to th e
question whether or not the judgment of the learned Judge on th e
findings of the jury is right . I am of opinion that the judgment is

right, and the appeal should be dismissed with costs .
Appeal dismissed.

[Note by His Lordship the Chief Justice.—Nee also per Lord Herschel!, in O'J'ei[l v .
Everest (C. A .), the report of which (lid not arrive here until after the above judgments .
" The plaintiff relies on this, that there was a concealed danger in the condition of th e
premises which the defendants owned, and to which they invited people to come and
carry on their business . " ]

[Appealed to the Supreme Court of Canada.]
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IN THE COUNTY COURT OF VICTORIA .

SMITH v . HANSEN .

I ntere .st— Laches—Practice .

Laches may deprive a suitor of interest on his claim.

Claim and counter-claim are treated as distinct actions up to execution, which will g o
for the difference or the sum of the two judgments, as the case may be .

ACTION and counter-claim tried by Sir M . B . BEGBIE, C . J., sitting

as a County Court Judge, April, 1892.

The plaintiff and defendant were both scavengers. In May, 1888'

the plaintiff sold out his business, good-will, and stock-in-trade to the

defendant for $300 cash and 3100 on a promissory note at 90 clays .

On this note, the defendant had in August, 1888, paid $25 . The

plaintiff now sued for the balance, $75 . The defendant counter-claimed

on various grounds :—Failure to introduce to customers, misrepresen-
tation of the amount of business, and delivery only of one horse instea d

of two, as per schedule. The defendant gave evidence upon thes e
points, but the agreement, which was in writing, was not produced o n

either side . The plaintiff did not offer to go into the witness box .

The Chief Justice, in giving judgment, said :—I am obliged to decide
on rather scanty materials . As to the plaintiff's claim, however, it is

quite clear. It is upon a promissory note, and the whole of the law o f

merchants is applicable, among other things, importing that interest i s

to be allowed on mercantile instruments of this description . The rule ,

however, is not inflexible . In Cameron v . Smith, 42 B. Ald. :308 ,

it was held that a jury might refuse interest where there had bee n

undue delay in the holder . At every County Court the Judge is vexe d

and perplexed IT a conflict of testimony, owing to the defect of huma n

memory concerning transactions of the most petty description, no t

brought into litigation until years have elapsed, whereas the Legislatur e

has provided Courts to sit on the first Thursday in every month, ex-
pressly to prevent this perplexity and doubt . In the absence of any

special circumstances I think it only proper to refuse interest in al l

County Court cases where there has been such delay as in the presen t

instance, and I refuse interest to the plaintiff accordingly . He will

BEOBIE, C. J.

April, 1892.

SMITH
V.

HANSEN .

Statement.

Judg Dent.
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have judgment for $75 and costs . As to the counter-claim, the defend -
ant is really as much to blame as the plaintiff . He now alleges tha t
he was, almost from the day that he gave the note, aware of the
plaintiff's breach of contract, non-introduction to customers, misrepre-
sentation of business, deficiency of stock, &c . He ought, obviously, t o
have brought his action immediately, not only as to the other matters ,
but to restrain the negotiation of this note, and to have it cancelled .
He could, almost certainty, have obtained this relief if he had prove d
what he now alleges . But the lapse of time not only impairs his means
of proof, but gives-his whole defence the appearance of an afterthought ,
merely. The only matter of complaint which stands on firm ground ,
is as to the non-delivery of one of the two horses ; and as to that, the
evidence of value of the missing animal is necessarily, after the laps e
of time, very vague. He does not in the witness box put it above $85 ;
but he scarcely had ever seen the horse . The plaintiff 's witness ,
Bloomfield, says that both the plaintiff 's horses together were not
worth that sum ; but that did not strike me as a careful or trust-
worthy estimate ; and in fact he was not better acquainted with th e
missing animal than the defendant himself . The plaintiff is in the
jurisdiction, but he has not thought proper to attend or give evidence .
I think I may allow $50 for this horse ; the defendant will have judg-
ment for that amount with costs .

Where there is a claim and counter-claim they are treated as entirely
distinct actions up to execution ; then execution will go for the differ-
ence or the sum of the two judgments, as the case may lie .

BEGBIE, C. J .

	

IN THE COUNTY COURT OF VICTORIA .

April, 1892.

GOON GAN zv . MOORE .

Action to recover hack part of judgment paid--Proper remedy .

If one pays a judgment got against him by default, he cannot sue to recover bac k
part thereof, but must apply to have the judgment set aside and for a new trial ,
which will be granted only on the ground of surprise or mistake.

CTION tried by Sir M. B. Bi3ca131E, C. J ., sitting_ as County Court
Judge, on the 21st April, 1892 .

BEGBIE, C . J .

April, 1892.

SMITH
V.

HANSEN.

Judgment.

Goon GA N
v .

MOORE.

atement
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In this case, the plaintff had contracted in August, 1891, with the BEOBIE, C . J .

defendant that the latter should build him a house for $385, with April, 1892.

some allowances for lumber, which brought the total amount coming
GOON GA N

to the defendant to $419 .20 . The plaintiff paid some instalments, but

	

v .

Moore, getting impatient, sued him for the balance, which he alleged
MoORE.

to be due, about $203 . Goon Gan, did not defend that action, an d
Moore recovered judgment with costs, amounting to $230, which Goo n
Gan paid not long ago. It was now alleged that Moore had thus
demanded and recovered 330 more than he was entitled to, and th e
present plaintiff brought this action to recover back the over-payment .
The plaintiff swore to the items establishing the over-payment, an d
was prepared, with two other witnesses, to support his statement .
The defendant Moore appeared in person and cross-examined th e
plaintiff at some length, but without shaking is testimony.

But the Chief Justice, upon this judgment in favour of Moore being Judgment.

produced, stopped the case and proceeded as follows :—Goon Gan has ,
in fact, admitted by record Moore's whole demand . He should have
defended in that action as to $30, part of the $203 . So long as that
judgment stands, he is estoppel from impeaching any part of it. His
only remedy now is to apply to have that judgment set aside and for
a new trial, which lie can only get on the ground of surprise or mistake .
I do not encourage any such attempt ; I do not think it likely to suc-

ceed. There must be here at least a nonsuit . But as I feel tolerabl y

sure that what the plaintiff says is true, and, further, as I think fro m

the observations which fell from Moore that he is quite aware that he
has been overpaid, I shall not allow him any costs unless he will no w
swear that this impression is erroneous, and that he has only receive d
what is due under the contract .

This suggestion was not complied with, and therefore judgment o f
nonsuit without costs.

Novsuit without costs .
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BECBtE, C . J .

IN THE COUNTY COURT OF VICTORIA.

EARLE
v.

THE CORPORATION OF THE CITY OF VICTORIA.

Negligence—Proximate rau. a—Duty of Corporation.

A fire-alarm wire belonging to a municipality broke and fell upon an electric wir e

belonging to a private corporation, and thereby sent a fatal current into the

plaintiff's horse,

Held, that the municipality was liable.

Statement. .ACTION for the loss of a horse killed by a shock from a fire-alarm

CO/it~nre

	

wire belonging to and worked under the control of the defendants .
.arm 3.

v

	

The facts appear in the judgment .Joy'

The action was tried by Sir M . B BEGBIE, C . J., sitting as County
Court Judge .

d . E. McPhillips and Barnard for plaintiff : Prior (Ehert s
Taylor) for defendants.

Judgment, having been reserved, was delivered on the 21st day of
April, 1892, as follows :

Judgment . In this case, the plaintiff seeks to recover damages for the loss of a
horse, killed by a discharge of electricity from a wire in the defendant' s
control.

There are three wires conveying currents of electricity in variou s
parts of the city : the circuits by which the lighting is effected and th e
tramway worked (both of these carrying powerful currents), and wha t
is called the Gamewell line, carrying in its normal condition only a
weak current, and used merely for the purpose of giving fire alarms .
But it was proved that if this wire got connected with either or bot h
of the other two circuits, it was capable of delivering a fatal shock .
The Gamewell wire is wholly within the control of the defendant cor-
poration and its officers and servants appointed specially to attend t o
its warnings and maintain its efficiency .

There is no doubt whatever, and I find as a fact, that the horse wa s
killed by a shock from coining in contact with this Gamewell wire .
Very clear evidence was given as to this . The wire itself appeared t o

April, 1892 .

EARL E

V.
VICTORIA .
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have been broken previously to the accident, and it was proved and BEGBIE, c. J .

admitted that if it had fallen across the tramway wire, or even the April, 1s92.

guys of the tramway wire, it might have drawn from it a current
EAxnE

adequate to produce the accident. Or it might have derived such a
current by coming into contact with the electric light wire, or with a

VICTORIA.

wet post, or any other conductor of electricity that happened to be in

electric connection with either of the two larger wires . It was proved
that the night had been very rainy, with a good deal of wind . The
posts, therefore, would be pretty good conductors. It was not proved
from what source the Gamewell wire had drawn the fatal addition t o
its own proper strength. The defendant relied on this obscurity, an d
also on the immunity which is very properly cast around public bodie s
who have a public duty to perform, protecting them from the con -
sequences of performing those duties, a doctrine which is discussed in
Geddis v. Bann Reservoir, 3 App. Ca. 438, and in Crackncll v. the
Mayor of Thetford, 4 C. P. Ca. L. R. 629, and which I enforced in the
case of Porter v . Esquimalt do Nanairw Railway Co., where plaintiff
sued for damage to his crops set on fire by sparks from the defend- Judgment.

ants ' engines as they were working their line. Without doubt wher e
a public duty is cast upon anybody by statute, that same statute mus t
contemplate that the duty will be performed, and that any inevitabl e
damage arising therefrom to a third party is not actionable . But the
damage must be inevitable ; it must not arise from any negligence in
the performance of the duty ; and I do not think that any greate r
effect can be given to the decisions on this subject, at the most ,
than to say that they shift the onus of proof of negligence ; perhap s
they displace the ordinary rule, that the mere occurrence is prima

facie proof of negligence . But if the injured party can show imprope r
activity, or passive omission of proper precautions, then the publi c
body, though performing a public duty, will be held liable .

Now here we had some very interesting evidence about the workin g
of the Gamewell wire which, it was said, kept watch upon itself ;
requiring no continual inspection and examination, because if anythin g
went wrong—for instance, if the wire broke an alarm was instantl y
sounded on a gong—and that in fact no continued supervision of thi s
wire took place . It is admitted, and proved, that this small wire ,
though carrying in its normal condition a feeble and harmless current ,
might yet, if broken, swinging about on a wet and windy night ,
become charged in various ways with a powerful current, and
immediately be an unexpected source of great and unusual danger,
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BEGBIE, C . J . It was the duty of the defendants to avert this. It is quite clear that

April, 1892 . this small wire was severed—did get charged, by some means, and (li d

EARLS

	

slay the horse . Either the Gamewell system gave an alarm, which

v.

	

the defendants ' servants neglected, or the Gamewell system failed t o
VICTORIA. give an alarm, in which case the defendants have trusted to a n

insufficient machinery, and have neglected to provide and keep up a

due supervision of their wire. It is not at all known, of course, whe n
this small wire broke. It must have been broken before 6 :15 a.m . ,
when the accident happened . It was not attended to until 7 :30 a . in . ,
and then not by anybody connected with the fire department, to who m

the wire belonged, but by a person in the employ of the Tramwa y
Company . He did then what ought to have been done at first : caused

Judgment . all the circuits which might feed the small wire to be cut off, and so mad e
the small wire harmless. I believe that at that hour, 7 :30 a . in ., there
was only one current, the tramway's . At 6:15, when the horse was
killed, there were two ; for the lights were burning, and an earl y
morning car had just passed . It is quite immaterial to determine
from which of these currents the small wire was charged : in such
accidents caUsa( proxirnu, non Causer Causans spectanda est . It was
the small wire that caused the mischief . This wire was entrusted to
the Fire Department, which is wholly under the control of the Munici-
pality . The defendants were bound to keep it in safety, or to awak e
it safe in a reasonable time, i . e., with all possible expedition ; and thi s
might, and would have been done, if they had, instantly on the alar m
given, taken the steps which the witness Fraser took at 7 :30. There
will be judgment for the plaintiff for 8100 with costs .

Judgment for plaint i ff:



II .]

	

BRITISH COLUMBIA REPORTS .

	

159

PEATT at at v. RHODE at at .

Injunction against digging ditch—Apprehended injury –Damn um absque injuria .

Where a person is commencing lawful operations for the purpose of enabling him to

utilize his own property, the mere fact that such operations may be injurious to

another is not enough to induce the Court to interfere by injunction . There

must at least be proof not only of imminent danger, but also that the damage, i f

it comes, will be irreparable .

The owner of land may make use of any natural water-courses on his property for th e

purpose of improving its drainage, and if damage arising from the increased flow

of water ensue to another proprietor it is damnum absque injuria.
Remarks on the nature of quia timet actions .

ACTION to restrain the digging of a ditch under the following
circumstances :—On the defendants' land there exist a swamp, hithert o
only partially drained by an outlet originally natural, but sinc e
artificially enlarged, and a perennial body of water called Glen Lak e
with a defined natural outlet, which overflows during certain times o f
the year . This outlet takes its course through the plaintiffs ' land and

ultimately connects with a living stream . The defendants had begun
to dig a ditch across a ridge which divides the swamp from the lake
for the purpose of more effectually draining the swamp, when th e
plaintiffs obtained an interim injunction .

The action came on for hearing before DRAKE, J ., without a jury, on
March 25th, 1592, and was adjourned for argument till March 31st ,
1892 .

Walker for plaintiffs : The ditch, if allowed to be finished, will caus e
us material injury, and the defendants have no right to use their
property with this result—Whalley v . The Lancashire (6 Yorkshir e
Ry. Co ., 13 Q. B. D., 131. I refer also to Dawson v. Paver, 5 Ha. 415 ;
Potts v . Levy, 2 Drew 272 ; Palmer v . Paul, 2 L . J . ch. 154 : Crompton
v. Lea, 19 Eq. 115 ; Hendricks v . .Montagu, 17 Ch. D., at p . 646 ;
Reinhardt v . .ltentasti, 42 Cll . D . 685 . Moreover the present method
of draining the swamp is the natural and proper one, and would b e
sufficient if the ditch were enlarged .

Helmcken. for defendants. .Assuming that damage will follow a s
alleged, it is alamnum abisgtae njuria—Angell on Water-courses, pp.
118-142 ; Ra'wston v. Toylor, 11 Ex. at p . 382 ; Broadbent v . Rams-
hotham, 11 Ex. at p . 615 : Claasemore v. Richards, 7 H. L. Ca., at p.

DRAKE, J.

April, 1892 .

PsArr et a t
V.

RHODE et al.

Statement .

Argument .
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RHODE et al.

Judgment .
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375. I refer also to Beer v . Stroud, 19 O . R. 10 ; Gannon v . Hargadon,
87 Am., Dec. 625 (Mass.) ; Milber v. Laubach, 86 Am. Dec. 522 (Penn.) ;
Peck v. Harrington, 50 Am. Rep. 627 (Ill .) . In any event this actio n
is premature, Fletcher v. Bealey, 28 Ch. D. 688 .

April 9th, 1892 . DRAKE, J .:

This is an action for an injunction to restrain the defendants fro m
making a drain on their own land, which may have the effect o f
throwing additional water on to the plaintiff's land .

The plaintiffs are owners of section 73, 74, and 75, Metchosin District ,
and have brought some twelve or thirteen acres into cultivation of
section 73.

These lands include a swamp and water-course running from Lang -
ford 's Lake through the west side of sections 74 and 75 . The swam p
then runs into lot 76, which is owned by a stranger to these proceed-
ings, and there it is joined by a swamp and water-course, which is
caused by the overflow of Glen Lake. The combined overflows of
these two swamps then run back through the east side of sections 75 ,
74, and 73, and by a regular water-course find their way to the sea.

The defendant, Rhode, is owner of sections 81, 82, 83, 84, 88, 89, 90 ,
in which sections Glen Lake is situated, and a swamp known as
Lawrence Swamp . Through the latter swamp a mountain stream ,
which is dry in summer, runs out into Bilston Creek, and does no t
touch the plaintiff's' land .

Lawrence Swamp is divided from Glen Lake by a gravel ridg e
about 130 yards wide, and Glen Lake is several feet lower than th e
swamp .

The defendants have commenced to dig a trench between Lawrence
Swamp and Glen Lake, and the plaintiffs, fearing that if the whole of
the waters of this swamp were diverted into Glen Lake their lands
would be flooded and they would be injured, obtained an interi m
injunction, which was not appealed against, and no application wa s
made to dissolve it .

It is admitted that no damage has been sustained by the plaintiffs
The question whether or not the existing outlet to Lawrence Swam p

is a natural or artificial one was much contested, but if the plan i s
correct there must have been some outlet at or near the existing one ,
which no doubt has been greatly enlarged and deepened, and has been
in existence over twenty years. It was proved that in the wet season
a very large body of water flows through this outlet .
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The defendants say, and in this they are supported by Mr . Hargraves,
C. E., that the only way to drain the east side of the swamp effectively
will be into Glen Lake, as the water lies at this end all the summer ,
and is apparently unaffected by the existing ditch, and he further
expressed his opinion that it was doubtful if the existing ditch coul d
he lowered sufficiently to dry this portion of the land.

Arthur Peatt stated he was at one time tenant of this swamp an d
was able to cultivate the greater portion of it by help of the existin g
ditch. This shows that the existing ditch is insufficient for the entire
swamp, and corroborates Mr. Hargraves' view, that the upper or eas t
end can only be drained by an outlet into Glen Lake, and not by th e
present ditch .

The plaintiffs say they have constructed a ditch through portion of
their lands, but it appears to be only an enlargement of the natura l
water-way, and is insufficient to deal with the existing water. Section

75 is entirely unditched and unimproved . Section 74 is only partially

ditched, and this ditch is carried through 73, on which section abou t
12 acres have been utilized .

The defendant Rhode alleges that his intention is to put a ston e
drain or drain-pipe to deal with the surface water in Lawrenc e
Swamp, which is not affected by the present ditch, and that a one-inc h
drain-pipe would be all he required .

It is quite possible that little or no damage will be caused to th e
plaintiff's by the proposed drain, and it is quite possible that the
defendants may be able to deal with the additional water in such a
way as not to increase the flow out of Glen Lake to any material extent .

It is to be remarked that the plaintiff's' land is nearly a mile by
the course of the stream from the outlet of Glen Lake, and divide d
from it by a section belonging to others .

This action is a quid, tints' action, and the principle involved in
actions of this character is divided into two classes-1st, those in whic h
the acts intended to be restrained are illegal in their inception, and ,
2nd, those which are lawful in their inception, but which of necessit y
must cause serious injury to others.

In cases under the first head, when the circumstances are such as to
enable the Court to judge as to the illegality of the acts complained of ,
and the irreparability of the damage that will ensue, the Court wil l

fere l)v injunction. Of this class the most numerous are case s
relating to ancient lights and nuisances, because if certain works are
constructed certain damage is bound to ensue.

161

DRAKE, J.

April, 1892.

PEATT it at
V.

RHODE el

Judgment.



162

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

DRAKE, J.

April, 1892.

FEATT et at
v.

RUoDE et at.

Judgment .

On the other hand, when a man is commencing lawful operation s
for the purpose of enabling him to utilize his own property, the mer e
fact that such operations may be injurious to another is not sufficient
to induce the Court to interfere by injunction. There must be proof

not only of imminent danger, but also that the damage, if it comes ,
will be irreparable .

On behalf of the plaintiffs many authorities were cited, which, o n
examination, were connected with ancient lights and nuisances, a class
of cases which fall under the first head above mentioned. They, how-
ever, chiefly relied on Whalley v . Lancashire and Yorkshire Railway ,
13, Q. B. D., 131 . That was not a quia timet action for an injunction ,

but an action for damages actually incurred by cutting trenches to le t
off an accumulation of water and throwing it in a body on the plain -
tiff's land, instead of allowing it to pass off by natural infiltration .

Here the defendants propose to use an existing natural water-course
to carry off, possibly, a larger quantity of water than heretofore.
They are at liberty to do so. The ditch constructed on the plaintiffs '
lands, being merely an enlargement of the existing channel, does no t
thereby convert the natural water-course into an artificial one, and s o
give the plaintiffs exclusive control thereof . If the act of the defend-
ants causes more water to flow than heretofore, it will come withi n
the class of cases where it is <lamaama absque injuria, unless it wa s
shown that in doing the act they were guilty of negligence, withou t
which damage would not have been caused ; otherwise, no one could
he allowed to cut drains through boggy lands, because by so doing a
larger quantity of water would flow than heretofore, and agricultura l
work would be stopped.

It is laid down in Arty/ell opt ffrater-Courses, sec. 1013 : "The obstruc-
tion of surface water, or an alteration in the flow of it, affords no caus e
of action on behalf of a person who may suffer loss therefrom, agains t
one who does no act inconsistent with the due exercise of dominion
over his own soil . " A party may improve any portion of his own
land by causing surface water to flow in a different direction, and i n
larger quantities than previously, and it makes no difference in th e
application of this rule that the land is naturally wet and swampy .

In Rawstron v. Taylor, 11 Ex . 369, Martin, B ., says " the proprieto r
of the soil has prima facie a right to drain his laud ; he is at liberty
to get rid of the surface water in any manner that may appear most
convenient to him, and I think no one has a right to interfere wit h
him."
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The question of apprehended damage is discussed in Fletcher v. DRAKE, J.

Bealey, 28 Ch. D., 688, and there Pearson, J ., lays down the following April, 1892 .

proposition :—" If no actual damage be proved, there must be proof of PEArr et al

imminent danger, and that the danger when it comes will be very

	

v.

substantial . I should almost say it must be proved that it will be
RHODE et al .

irreparable . It must be shown that if the-danger does occur at an y

time it will come in such a way and under such circumstances that i t

will be impossible for the plaintiff to protect himself against it, if relie f

is denied him in a quia timet action . "

And in the case of Haines v . Taylor, 10 Beay., 75, the defendant

was about to build gas-works near the plaintiff's residence, and an

injunction to restrain the construction of the works was refused wit h

costs .
I do not find in this case the ingredients necessary to cause the Judgment.

Court to interfere by injunction with the defendants' drain . I there-

fore dismiss the action with costs, without prejudice to any subsequent

action which the plaintiffs conceive they may be entitled to bring i f

damage is suffered by or through the defendants' drainage operations .

I gave the defendants leave to amend their defence by denying tha t

they intended to drain the whole of Lawrence Swamp into Glen Lake .

Mr. Walker objected, but did not allege that he was in any way preju-
diced by the amendment, as it was in accordance with the evidence

submitted .
Action dismissed with costs .

BYRNES <'. McMILLAN .

	

DRAKE, J .

Sheriff—Execution Aet—Responsibilbty for error in notice of sale caused by error in Land April, 1892.

Registry Office—Duty of Registrar—Mode of registering judgments .

	

BYaNE g
v.

A Sheriff discharges his duty under section 37 of the Execution Act if he publishes a MCMI LAN.

correct copy of the information as furnished him by the Land Registry Office,

and is not responsible for loss arising out of errors committed therein.

It is the duty of the Registrar either to comply with applications for registration o r

to give a written refusal forthwith .

Remarks on the faulty mode of registering judgments .

ACTION by a purchaser at an execution sale against a Sheriff for Statement.

loss caused by erroneous information appearing in the notice of sale .
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The action was tried by DRAKE, J., without a jury, and was reserved

April, 1892. for argument until April 30th, 1892.

A . E. McPhillips for plaintiff: The Sheriff was negligent in per -
forming the statutory duty cast upon him .

DRAKE, J . : But the error of which you complain occurred in th e
Land Registry Office. How is the Sheriff responsible for that ?

A . E. McPhillips : He ought to have got a certificate .

DRAKE, J. : The Act does not compel him to do so.
A . E. McPhillips : The Act does not tell him to go to the Land

Registry Office at all, and I submit there is a duty upon him to give
truthful information. He referred to the following cases :—Hobson v .

Thelluson, L . R. 2 Q . B., 642 ; Osborne v. Kerr, 17 U. C. R., 134; Mc

Donald v . Cameron, 13 Gr., 84 ; Finnigan v . Jarvis, S U. C. R., 210 ;

Massey v. Gibson, 7 Man. R., 172 ; Sexton v . Yevers, 32 Am. Dec ., 225 ,
Commonwealth v . Dickinson, 43 Am. Dec ., 139 .

Helm :ken, for defendant, was not called on.

DRAKE, J . :

Judgment . This is an action against a Sheriff for damages, on the ground tha t
the Sheriff was guilty of false representation, breach of duty an d
negligence, whereby the plaintiff suffered damage .

The facts are not disputed . On 10th December, 1S90, the Sheriff;
by virtue of a writ of , tieri facies against lands, seized and advertise d
for sale Lot 54, Group 1, Sayward District, containing 150 acres .

The execution was issued on a judgment of Redfern against Roy-craft
for 5174 .

The Sheriff in his advertisement for sale set out a list of charges and
judgments registered against the lands, many of which were prior i n
date to Redfern's execution .

The plaintiff in his Statement of Claim alleges that the defendant a t
the sale stated that all ineumbrances on the said lands prior in elate to
the judgment under which execution was issued, had been discharge d
and rele sed. But on reading the evidence which the plaintiff gave o n
his examination before the Registrar, it appeared that the Statemen t
of Claim is incorrect, for he there states that the Sheriff read th e
charges at the time of sale and stated that they were the only charges
against the land, and that was the only conversation which took place :
and he further admits that the allegation in the Statement of Clai m
was inaccurate .

BYRNES
L.

MCMILLAN .

Argument.
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The purchase money was paid by cheque on 10th December . On DRAKE, J .

the same day, or about that time, the plaintiff had notice of Clark 's April, 1892,

claim, and found the same registered, and in fact it is in the list of BYRNES

charges as advertised.

	

is

The plaintiff then told the Sheriff not to cash the cheque, but how
MCMILLAN.

soon after the payment to the Sheriff does not appear, and the plaintiff
took no steps to stop payment at the bank, neither did he take an y
steps to lodge a caveat with the Registrar of the Supreme Court, a s
pointed out by the Execution Act, but in April he took a deed from
the Sheriff, which was in the statutory form, and in September follow-
ing, an application was made for registration as of an absolute fee .
The Registrar-General informed the plaintiff's solicitors that he woul d
register it in accordance with the Act, but not as an absolute fee .

The Registrar was not specially asked to give his reasons in writing
so that an application could be made to the Court . I think that the
duty of the Registrar is clear, he should either comply with the appli-
cation in due course or give a written refusal : it certainly is not in -
tended that applications for registration should lie in the office for

Judgment.

years, as this has done, unacted on, as certain advantages are by Statut e
given to those who apply for registration . If the application is on e
that cannot he complied with, the Registrar should at once give hi s
reasons in writing so that the matter can be dealt with and the titl e
cleared .

It appears from the evidence that the defendant applied to the

Registrar-General's office for information as to the charges before h e
inserted the advertisement, and the advertisement is a correct copy of

the list of charges furnished . On examining that list it is at once
obvious when and how the mistake which the plaintiff complains o f

arose : in the list as furnished, the judgments are entered as from th e

date of application, whereas by section 26 of the Lead Registry Act ,

and section 33 of the Execution Act, they bind lands only from th e

(late of complete registration. Clark 's charge appears in the list as of
the 10th September, the day it was registered, and Redfern as of th e
15th August, the (late of application, whereas in fact Redfern's ough t
to have appeared as of the 1Sth of September, the time of complet e

registration, and list of charges would then have shown that Clark 's

security was prior in date to Redfern's.
It is practically for this mistake that the plaintiff' sues. The error

arose in the Land Registry Office . It is to that office that the Sheriff

has to apply for the information which the 1 cecution Act compels him
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to publish . A personal examination by the Sheriff of the Land Regis-

try Office books is not permitted, and if it was, a stranger to the mod e

of keeping these registers would not be able to derive any satisfactory

information from them.
I cannot hold that under these circumstances the Sheriff is responsible

for the mistake of another department. He has fulfilled the duty cast

upon him by the Execution Act, and with due diligence he has pub-
lished the particulars furnished to him correctly, and the first inti-
mation he had of any prior claim by Clark came from the plaintiff

after the sale .
In my opinion as soon as a sale is completed the Sheriff is functus

officio, except for the purpose of paying the purchase money to th e

Registrar of the Supreme Court and handing over the deed to th e

purchaser.

Under the Act the proceeds of the sale have to be paid to th e

Supreme Court Registrar, to be by him distributed as mentioned i n

sections 45 and 46. The plaintiff could have taken steps to prevent
the money being distributed, and if he satisfied the Court of the erro r
which has been shown here the sale would have been set aside or step s
taken to protect the purchaser, but instead of availing himself of thes e
provisions of the Act the plaintiff did nothing for twelve months, an d

then brought this action.
It appears to me that the ►node in which judgments are registere d

in the Land Registry Office is one that ought to be altered. It takes
apparently 34 days to register a judgment . The object of such a regis-
tration is defeated by this unreasonable delay . Pending complet e
registration an owner can sell to an innocent purchaser, and thus cu t
out his creditors. Every judgment ought to be registered within 2 4
hours of the application ; and if the Act does not allow such a pro-
ceeding, it should be amended . But I see nothing in the Act to
prevent the Registrar from registering judgments with much greate r
expedition than appears to be the practice .

It was contended that under any circumstances Clark 's mortgage
was not a registrable charge, and, therefore, the plaintiff could not b e
prejudiced. I express no opinion on this point, as Clark is no party t o
this action and has not been heard .

For the above reasons I must dismiss this action with costs .

Action dismissed with costs.
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REGINA v. AH SING .

Gaming house—Order to enter—Within what time to be executed .

An order to enter a house reported to be a common gaming house must be executed

within a reasonable time from the time of making the complaint .

APPEAL from a conviction for obstructing an officer who had an Statement .

order to enter a house, reported to be a common gaming house, under
sec . 2, R. S. C., eh . 158 . The order to enter the house was issued i n
January, 1889, and not executed until March, 1892 .

The appeal came on to be heard by DRAKE, J ., sitting as County
Court Judge, on May 6th, 1892 .

Walker for the appeal ; Taylor contra.

DRAKE, J. :

In my opinion, this conviction is bad . The offence charged is that Judgment.

of obstructing a constable, under R . S. C., ch . 158, sec. 7, in the execu-
tion of a written order under the hand of the mayor of the city, under
sec. 2, to enter a house reported to be a common gaming house . The
order was issued in January, 1889, but not executed until March ,
1892, a lapse of over three years. No provision is made by the Act a s
to the time within which the order is to be executed, or the informa-
tion laid, so that the case is governed by section 11 of the Summary
Convictions Act, as amended by sec . 5, ch. 45, of the Acts of 1889 .
This section, as amended, enacts that " where no time is speciall y
limited for making any complaint, or laying any information, in th e
Act or law relating to the particular case, that the complaint shall b e

made and the information laid within six months from the time when

the matter of complaint or information arose, " etc. It is true that th e

section says nothing as to the time within which the order is to be

executed, but this order is distinct from a warrant for arrest of a per-

son charged with crime, which, by section 469, cap. 174, 49 Vic., i s

valid until executed : but, in my opinion, every order under section 2
of the Act respecting gaming houses should be executed within a
reasonable time. The Act on this head is silent, but it never w

intended that after a complaint made and an order for search give n

the order should be filed away without any attempt to enforce it for

DRAKE, T .

May, 1892.

REGINA
v.

Aa SING .
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May, 1892.

REGINA
v.

An SING .

years. The premises may no longer be used for an improper purpose ,

and it would be contrary to justice that the stringent provisions o f

this Act should be put in force when or how the police thought proper .

Appeal allowed.

FULL COURT.

May, 1892 .

FIVE CHINAME N

v .
5 CHINAME N

v.

	

THE CORPORATION OF THE CITY OF NEW WESTMINSTER .
NEW WEST -

MINSTER . Summary conviction—Joint action by .uveral o(Tenders to recover fines paid after conviction
quashed—Prohibition to inferior Court.

Where several persons are fined in one summary conviction which has been quashed ,

they may not sue jointly to recover the fines paid, but must bring separate

actions.

The only ground of prohibition to an inferior Court is that it is exceeding its

jurisdiction.

A PPEAL by the City of New Westminster against a judgment o f
BoL :, Co. J ., in favour of the plaintiff, in a joint action to recover th e
tines paid under a summary conviction, which had been quashed o n
appeal by the learned Judge.

The appeal came on to be heard before BEcnitE, C. J ., and CREAS E

and DRAKE, JJ., May, 1892 .

A. E. McPhillips for the appeal : Forin contra.

Sir M. B . BEGBIE, C .J., delivered the judgment of the Court :

This case comes before us in a very singular way . On the 8th
August, 1891, the five respondents were convicted before Messrs .
Atkinson and McTiernan, JJ .P., of an offence against the gaining laws ,
and fined 8100 each . There was only one conviction against the fiv e
offenders, but the sentences, of course, were distributive . The respond-
ents appealed. Pending the appeal, the five tines, amounting to 800 ,
ought to have been paid to the convicting Justices to abide the even t
-s . 77, sub-s . (c), of the Summitry Convictions let. Instead of this ,
the 8500 was paid to the Corporation of New Westminster, wh o
would, no doubt, have been ultimately entitled to the money if th e

Statement.

Judgment.
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conviction had been sustained . On the 3rd November, 1891, the FULL COURT.

appeal was allowed by the County Court Judge, Mr . Bor.E, but no may, 169.2.

directions appear to have been given for formally quashing the con-
CIII .aME Y

viction, nor was any order for repayment under s . 77, sub-s . el), of the

	

v.

same statute, made, nor apparently asked for ; perhaps no such order
NEW WEST -

}IINSTER.

could have been made, as the money had not been paid to the con-
victing Justices by the respondents. This order allowing the appea l
has never been attempted to be reversed, even if it were not final and
without appeal . The five Chinamen commenced an action in the Ne w
Westminster County Court against the Corporation for a return o f

the $500. 1 do not see how the five had a joint right of action ; but
that point seems not to have been taken. The Corporation applied to
me on the 24th November, and again on the 10th December, for a
writ of prohibition to Mr . BOLE, to restrain him from hearing that
action, alleging that the appeal against the conviction had bee n

improperly allowed by him, and that they apprehended Mr. BoL E

would decide against them on the plaints in the County Court wit h
the same impropriety as that with which he had allowed the appeal .
Obviously, this was no ground for prohibition, and I refused the writ . Judgment.

The arguments on that occasion were all addressed to supporting the
conviction, and reversing Mr. BoLE's decision respecting it, which I
could not possibly entertain on an application for prohibition . It was
urged that the five Chinamen could make no application to any Cour t
for the return of the money until the conviction was actually quashed ,

that Mr . BoLE had never expressly quashed it ; and a conviction is
now produced before us, the only conviction, we are told, that has
ever been drawn up, and which, by another surprising er ror, is a con-
viction before different Justices from those who actually sat . It
seemed necessary to point out, and I did point out, that all the objec-
tions raised vent merely to show that the five plaintiff :- would certainly

rail in their action, but not in the least to show that the County Cour t
.Judge had no jurisdiction to try it, and again I refused the prohibition .
The County Court action thereupon proceeded, and was tried, an d
judgment waas given for the Chinamen with costs . and from that, judg-
ment the Corporation bring the present appeal .

We cannot now at all consider the propriety of the conviction of tl :
3rd August, or of the allowance of the appeal on the 3rd November .
As to the effect of that allowance, however, it seems obvious to a : l o f
us that it necessarily involved the quashing of the conviction . The
Corporation, therefore, have lost even all such inchoate right as they
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FULL COURT.

May, 1892.

5 CHINAME N
V.

NEW %VEST-
MINSTER.

Judgment .

had to the money ; and it is quite clear on the statute that they never
ought to have accepted it at all, even temporarily. It ought to have
been deposited with the Justices, under s . 77, who ought to have

deposited it with the County Court Judge—s. 85. It now clearly
belongs to the Chinamen, and by some proceeding they are entitled t o
regain possession of it. On the other hand, the five have not, I think ,
a joint right of action which they set up in this plaint . But that is
amendable ; and, if we must make an order in invitos, I think this
appeal would have to be allowed or the plaint amended . But that

point (of misjoinder) seems never to have been taken in the Cour t
below. If we make such an order, allowing this appeal and dismissin g
this joint action, the five respondents will immediately commence fiv e
separate actions against the Corporation for five separate sums paid
by mistake, as to which I do not see what defence the Corporation
could make . If, on the other hand, we amend by striking out four of
the plaintiffs ' names, and give judgment for the fifth in respect of

$100, that would leave the Corporation liable to be sued by the other
four, in separate plaints. I think, therefore, that Mr . McPhillips would

very usefully and honourably exercise the power which every counse l
has in conducting litigation, and, in order to save further expense and
litigation, consent to a dismissal of his appeal --in fact, withdraw it ,
which we certainly allow him to do without costs.

Appeal allowed to he witlulrcaun witlaoaat costs .
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MOUNT ROYAL MILLING, ETC ., Co. (LIMITED),
JUDGMENT CREDITORS ,

v.

KWONG MAU YUEN, JUDGMENT DEBTOR, AND JAMES LEAMY ,

GARNISHEE .

Judgment debtor—Garnishee—Liability of to third party—Supreme Court Rules, 1880 ,
Order X L V. , Rules 337-341—When Court may order executions against garnishee .

Where a garnishee disputes his liability to a judgment debtor, the Court has no powe r
to order execution against him, but will direct an issue to try the same, an d
where the garnishee 's alleged indebtedness is to a third party, such party must be
summoned, and, if necessary, an issue ordered to try his liability to the judgmen t
debtor.

APPEAL from Judge in Chambers .

	

Statement.

The plaintiff had obtained an order nisi on the 7th April, returnabl e
April 13th, on an affidavit by Hall, a partner and resident manager o f
the plaintiff's company, alleging that Leanly was indebted to one Lee
Hin Ching, and that Lee Hin Ching had been a partner with th e
defendants—who were also a company—and attaching all moneys du e
by Leamy to the judgment debtors to answer the judgment debt i n

this action . This order was served on Leamy on the llth April. On

the same day Leamy stated on affidavit that he owed nothing to th e
debtors . On the 13th, in chambers, the order nisi was made absolut e
and execution ordered against Leamy, on the ground, as alleged, tha t
Leamy had not specifically answered the allegations in Hal l's affidavit.

The appeal came on to be heard before Sir M . B . BEGBIE, C . J., and
DRAKE, J., sitting as a Divisional Court, on May 27th, 1892 .

Luxton for the appeal ; Helmeken contra .

Luxton : The affidavit of Leamy's debt is not made by the proper Argument.
party ; the order requires it to be made by the plaintiff or the plain -
tiff's solicitor. Here the plaintiff, being a corporation, could not mak e

the necessary affidavit. But it doesnot follow that, therefore, any of
the shareholders can . And this affidavit is necessary to give the Judg e
jurisdiction.

DIVISIONAL
COURT.

May, 1892.

MOUNT ROYAL
MILLING Co.

V.
KWONG MA U

YUEN
Judgment

debtor
AND LEARY
Garnishee
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DIVISIONA L
COURT.

May, 1892 .

MOUNT ROYAL
altbttso co.

U .

KWOtO Mat .
YUE N

Jttdgwen t
debtor.

AND LF.AM Y
(it,r

	

ee.

Argument.

[The Chief Justice referred to the Bank of Montreal v. Cameron, 2
Q. B. D., 536, and Federici v . Vunderaee, 2 C. P. D., 70, under the
original form of O . xtv ., where leave to sign judgment was obtainabl e
only on an affidavit by the plaintiff himself, and it was held that a n
affidavit by plaintiff's secretary or solicitor was insufficient, though
the decision completely debarred companies from the benefit of th e
order . It is highly probable, therefore, that that construction woul d
he adopted here, where it would work no hardship ; for the plaintiff 's
solicitor may make the affidavit . The original Order XIV. was, in
consequence of that case, amended to its present form . ]

Luxton : The affidavit of the 7th April, even if made by the prope r
person, does not support the order nisi ; for the affidavit only sugge,ts
a debt due from Leanly to Lee Hin Ching, but the order nisi only
attaches debts due by Leanly to the defendant firm . Then Leanly
denies point blank that he owes anything whatever to the defendan t
firm ; and yet this judgment order of 13th April directs hill to pay, o r
execution to issue against him .

The Chief Justice : The same misconception of jurisdiction seems t o
have arisen here which we have already pointed out in fiat; v .
.ltueuli.ster, 2 B. C., 77, which was under Order xiv. Neither
under that order nor under the attachment order (NLV .) has
the Judge in Chambers any jurisdiction to examine or decide o n
the merits of a disputed right : but only whether there is any real
dispute. If there be any dispute, it must be ,tied elsewhere. And ,
really, Rules 338 and :330 appear most explicit . `tile earlier rule only
permits the Judge to order execution where the garnishee does not
pay, but does not dispute his liability . When the proposed garnishee
disputes his liability, the next Rule, 339, expressly provides that th e
Judge is not to order execution, but Is to direct an issue to try the
right. Now here Leanly denies his liability point blank . Not only so ,

hut Rules 340 and 341 proceed to lay !town that where it is suggested
that the garnishee' s alleged indebtedness is to a third party, no orde r
is to he made till that third party is summoned, and, if net•essary . an
issue is also to he directed to try his right. But Lee Ilin t 'king has
never }wen summoned or heard at all .

Ilelnncken, for the plaintiffs (the respondents), admitted that h e
could produce no authority in support of the order absolute, but sug-
gested that the order 'isi might he allowed to stand, and be amended ,
with a view to new proceeding being taken thereon .
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SIR M. B. BEGBIE, C. J. :—In the interest of the plaintiff's corn- DIVISIONA L
COURT.

pany, if they propose to press their claim upon the debt to Lee Hin ,
it is necessary that the whole of the present proceedings should be

May, 1892.

set aside ab initio, without prejudice to their further proceedings, if MOUNT ROYAL

they wish to have that expressed . It is doubtful whether even the Ewen( Ma u

initiating affidavit is of any value, for any purpose, not being made by Junneat

	

the proper person, the plaintiff 's solicitor . We certainly can not sup-

	

o
debtor.

MY

port the order nisi in its present form, and if the order be now
Garnishee.

amended it would have to he served again, so there would be n o
economy. The question of Lee Hin's liability as a partner will prob-
ably be too intricate for a Judge to decide in a summary way in
Chambers ; it would probably be proper for a jury, and the result o f
the garnishee proceedings will, most likely, be an issue to try that
question, in which the Mount Royal Company will be plaintiff's, and

Lee Hin defendant.

DRAKE, J., concurred .

Appeal allowed, and both orders set aside with costs .

Appeal allotted with costs .

I\' THE COUNTY COURT OF VICTORIA,

	

BEGBIE, C. J .

June, l892.

HAGGERTY

1-IAGGERTY
GRAN T

C .

	

et at.

GRANT (DEFENDANT) AND DUCti (OWNER).

	

Re/

.IGchiwties' Lien—Premature action—Lien for materials— Whether saved by repealing ,3 ,deft 20'

	

,'/ion ( . :o) of the " .Mechanics' Lieu .1 t, 1891 "—Ayielarit .s— What Uu y should

	

A/
,hwe-- 'on•sait .

	

g dc/Z a98

In an action to enforce a mechanic's lien the owner is entitled to defend on any groun d

	

available to the contractor, even where judgment has gone against the latter by

	

~t/td

default.

	

/KlleN

<<t,urv-~-, whether if credit has originally been given the contractor for a longer period .r/patt y
than the time within which proceedings must be taken to enforce the lien, an /3 del 3` 'f

action would be maintainable .
The lien for materials given by the tlleehanics' Lien Acts, ISS3 9o, together with th e

procedure forthe enforcement thereof, have not been abolished by the repealin g
section (30) of the Act of 1891 .

The Court is not disposed to grant a nonsuit, where the action is brought to enforce a
purely statutory right .
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ACTION to enforce a mechanic's lien .

HA(3GEIiTY

	

In this action it was alleged that the defendant Grant (either as a
v.

	

contractor, or as the agent of his co-defendant, Duck, or possibly unde r

et
GRANT engagement with somebody else—as to which there was no evidence )al .

	

being employed in constructing works or buildings on land belonging

to Duck, contracted in writing, in March last, with the plaintiff fo r
executing certain excavations, at the price of $150, and for the suppl y
of materials at a fixed price per load or cubic yard ; the quantity to b e
ascertained on completion. During the progress of the work it wa s

alleged that additional excavation became necessary, at an agreed pric e

of $100, and one hundred and eighty thousand bricks were hauled, the

market rate of which would be $1 per thousand . The plaintiff had
fully performed his part on the 22nd April . His whole claim amounte d
to $825, or thereabouts. On that day he received from Grant $30 0
" as part payment of supply of labour and material," and it was then

statement. agreed between them that the balance was to be paid by Grant on th e
22nd of May. Grant having abandoned his work and left Victoria,
the plaintiff on the 12th May brought this action for judgment agains t
Grant for the balance, $525, and to establish a lien on Duck 's land to
secure that amount. The summons, under the statute of 1892, called
upon Grant to file a dispute note within eight days. The summons

was not personally served on Grant, who could not be found . The

plaintiff procured an order for leave to proceed against Grant as i f
personal service had been effected, and signed judgment against hi m
for $525 and costs .

The case came on to be heard before Sir M . B . BEGBIE, C . J., sitting
as County Court Judge at Victoria, June, 1892 .

Argument.

	

Jay for plaintiff ; Belyea for defendant Duck .

I3elyea : We dispute the amount of plaintiff 's claim .

BEGBIE, C . J. : I do not know whether it is any longer open to Mr .
Duck to dispute the amount of plaintiff's claim. It has been ascer-
tained by judgment (however obtained) in an action to which lei _ -

a party--section 17 does not exactly apply ; for I have no idea whethe r
Grant had a good defence or not. However I shall allow Mr. Duck to
defend upon both the points which were originally open to him, viz . ,
both as to the regularity of the plaintiff's proceedings to establish th e
lien and as to the amount.

BEOBIE, C. J.

June, 1892.
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[The case was then proceeded with, and the evidence having been BEGBIE, C. J .

given, judgment was reserved .]

	

June, 1892.

June 11th, 1892. Sir M. B . BEGBIE, C. J.:

	

HAGGERT Y
v.

There are several objections to the defendant 's proceeding in this GRAN T
et al.

action. The nature of it is to be kept in view . The defendant, Grant ,
contracted with the plaintiff to make certain payments, amounting i n
all to about $825, for work to be done and materials to be furnished
on land belonging to Mr. Duck. Of this $300 was paid on the 22nd
of April, 1892 ; and the plaintiff agreed with Grant that the balance
should be paid on the 22nd of May. The statutes provide that the
sums due by Grant shall, if the plaintiff take steps therein mentioned ,
be secured upon, and, in case of default by Grant, levied by sale
of Mr. Duck's land . The steps required by the statutes to acquire and
maintain this lien are, first, the filing of an affidavit in the statutor y
form within thirty-one days from the completion of the work, &c . ;
and next, the bringing of an action within thirty days after filing suc h
affidavit. The present action is, as against Grant, to recover the unpai d
balance of $525, and, as against Duck, to have the lien on Duck's land Judgment .

for that sum declared, and, if necessary, realized . The first objectio n
is, that the action was commenced on the 12th May, before the agree d
period of credit had elapsed, and therefore before anything was payabl e
by Grant . Grant has not raised any objection on that ground ; he
has never appeared at all, and judgment has gone against him b y
default . I have decided, however, that that is not binding on th e
other defendant, Mr. Duck, and that he is entitled to defend on an y
ground which shows that the plaintiff is not entitled to succeed .
Burritt v . Renihan, 25 Gr. Ch. R. 183, was cited to show that suc h
an action is premature, but surely no authority is necessary for such a
proposition. Duck 's land is, in this action, only bound to make good
what the plaintiff can, in this action, recover against Grant ; and it is
clear he could recover nothing . It is in this respect as if the holder o f
a promissory note were suing an endorser before the date at which th e
maker has promised to pay . It is true that in some cases the credit
thus given to the contractor might result in a total loss of the lien -
holder's lien . For instance, if the workman or material-man had
agreed to give six months' credit, whereas the statute requires th e
lien-holder to file an affidavit within thirty-one days after completion
of the work, and commence his action within thirty- days more, other-
wise the lieu is gone . In such a case a plaintiff might have some
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BEGBIE, C. J . excuse for bringing his action within the time allowed for credit . I
June, 1892 . do not say that it would be valid or otherwise. Here, however, the

HAOGERTY
sixty-one days from the 22nd of April, within which the action is t o

v.

	

be brought, would not expire until long after the 22nd May ; and
t;~' T

	

there is no excuse or reason for commencing the action on the 12th.
But there are several other grounds of objection at least equally

serious . This is a mixed claim for labour and materials ; mainly for
materials : the whole supplied in March and April last, and so governe d
by the Act of 1891, which in express terms only confers this lie n
upon claims for work and labour ; and by section 30 repeals the
previous statutes of 1888-89-90, which included material men . But
notwithstanding this broad repeal, section 30 immediately proceed s
to declare that " such repeal shall not affect any right of lien whic h
would have existed but for the passing of this Act " (1891) . On the
best consideration I can give to this enactment I take it to mean tha t
the previous Acts are repealed only as to liens for work and labour ,
which are to be governed by the new Act, but all other liens are to b e
left under the old law. I was told during the argument that th e

Judgment . intention of the Legislature was otherwise—that it was meant to
exclude all claims by material-men . I do not think they hav e
expressed that intention. But if they have, then the plaintiff can
evidently he allowed no claim whatever for material : he would b e
completely out of Court . I think, however, that the words I hav e
quoted from section :30 modify the repeal of the former statutes, an d
the question is : What right of lien has the plaintiff got under the ol d
law ? Evidently none : for he has not complied with the stipulation s
of the old law as to the affidavit. He does not specify the particular s
of the material alleged to have been provided . He has indeed take n
the form in the schedule to the Act of 1891 ; and as that Act does not
deal with the lien of material-men, the sche Jule form naturally omit s
all mention of materials. There is indeed another defect, as to whic h
the plaintiff' has failed to comply with either of the schedule forms o f
affidavit : he omits the address of the land-owner . The same statute
which gives the inchoate right of lien, either for work or materials,
declares that it shall absolutely cease unless an affidavit lie tiled
within thirty-one days, stating the enumerated particulars, one o f
which is the address of the owner . That affidavit constitutes the lien
(secti( n f) of 1888, section 8 of 1891), and in order to acquire a righ t
of this very unusual nature, the statute must he strictly followed. On
these grounds again, therefore, the claim of lien fails .
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Then the plaintiff has closed his case without producing an y

evidence that the work or materials were supplied at the request

of the owner, Mr . Duck (section 4 in both statutes) ; or that
Grant, who alone contracted with the plaintiff, was at al l
employed by Mr . Duck ; or that the labour, etc ., in respect of

which the plaintiff claims, was ever brought within the knowledg e

of the owner or his authorized agent (section 7 in each statute) ;

or that the owner had any agent authorized to take cognizanc e

of the work, etc . If I were to decide merely on this want o f

evidence, which probably could be supplied, I might, perhaps ,
in an. ordinary action, enter a verdict of nonsuit, withou t

prejudice to a fresh action . But these statutes do not confer

ordinary rights . They must be followed and construed at leas t

as strictly as the statutes regulating conditional bills of sale .

And I do not think that the plaintiff could in any fresh actio n

overcome the very serious objections already enumerated . The

action will, therefore, be dismissed . There has not been pointe d

out, nor can I perceive any good cause why the costs should not
follow the event, and unless there be good cause I have n o

discretion iii the matter of costs .

	

Action dismissed with costs .

REGINA r . HAIl1,IS .

	

BEuE, r' J .

REGINA r . I)UVAL.

	

Jnne, 1592 .
Felling into .rientirul liquors on .Sundt!/—lh•teetires risitiny saloons to see if Itc(i -s

lair obeyed—iVhethee bourn fide lrorello•s Or riot .

A constable who, by order, visits saloons on Sundays to see whether or not I . nets ,

	

the law with respect to the sale of liquor is being obeyed, is a bona flute

	

r ul.

traveller within therue'anintof the Liquor I. ire use

	

ii i iea . tel . L'91 .

A PPE~~LS front convictions for sellin g intoxicating liquor on7

	

statement .
Sumlay in violation of the Liquor License Regulation Act, 1.'91 .

They came on to be heard before Sir M . B . Br6111E, C.J ., sittin g

as County Court Judge at Victoria, on Jtine 10th, 1S'.l`_' .
Ebcrts and Ilelmcken for appellants ; .Smith, Deputy A .-(i• ., contra .

Snt M. B. Bt.:i,rti :, (' .4 . :
It will be very difficult to persuade me that any person going

Judgment .
from Victoria to Fsquimalt mime rely to get liquor with «•Bich Il e
could not lawfully be supplied iii Victoria, is a bona fide travelle r
within the Statute . For then a person conning from I squilnal t
to Victoria, with a similar intention, would also be a bona Jude

BEGBmE, C.J .

June, 1892 .

HAGGERT Y

V .
GRANT ,

et al.
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BEGBIE, O .J . traveller, and by establishing a competent number of suc h

June, 1892. travellers, the saloons in both places might be kept going exactl y

REGINA . to the same extent as if all the travellers stayed at home . Th e

HARRIS,
bona fides, the honesty of intent, I think, must be measured solel y

et al. with reference to the intended observance or breach of th e

Statute itself. A burglar or forger, travelling to effect his crime

or to evade his punishment, may still be a bona fide traveller

within the Statute. A man perfectly just in all his pecuniary

dealings, may be no bona fide traveller within the Statute, eve n

if he travels fifty or one hundred miles, if he undertakes tim e

journey merely with a view of getting a drink on Sunday . Now,

these two men who were served with liquor in Esquimalt in thi s

ease, I think, were travellers . They were on foot, four or fiv e

miles from home, and moving about all day . That is travel -

ling, certainly, within Taylor v. Humphries, 7 Jur., T.S. 1288 ,

where a drive of four miles for pleasure was held to be travelling .

Then, was the travelling bona fide 1' I am told that they wer e

trying to get supplied with liquor, and so seeking to infringe th e

Judgment .
Act. That is quite a mistake . They were seeking to enforc e

the Act ; to detect infringers and procure their punishment b y

fine, etc . They were there on their most lawful business, and ii i

obedience to superior orders, to enquire into the circumstance s

which had been reported to the superintendent here . Suppose

a robbery or felony had been reported, and they were sent t o

investigate, going from house to house during six or seven hours ,

is it supposable that the Legislature intended to prevent anyon e

from supplying them with reasonable refreshment ? I thin k

not. I think, therefore, that the .Justices of the Peace ought t o

have found that the two constables were bona fi4e travellers—

that no part of the body of section 4 applied to this case—an d

they ought to have refused conviction . I give no opinion upo n

the interesting questions as to the pleading of exemption dis-

cussed by Mr . Smith and Mr . Eberts, nor upon the question

whether any person is sutficiently pointed out by the Statute a s

an offender within the last three lines of the body of section 4 .

The convictions will be quashed, but without costs .

Convictions Trashed .
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BEOBIE, C. J.

TUCK v . THE CORPORATION OF THE CITY OF VICTORIA. June, 1892.

Master and servant—Municipal rorporation—'Jontract of hiring by election to of fice par-

	

TucK
v .

scant to Municipal Act—Corporate seal unnecessary— Wrongful refusal to receive into VICTORIA .
employment—Pleading—Ameaulment at trial .

A person duly elected, at a meeting of a Municipal Council, to municipal office, pursuant

	

APld
R. V AtlAtswtAy

to a statute giving the Municipal Corporation power so to appoint its officers, becomes 40 W L,P 6S/

thereby the servant of the Corporation without further evidencing or ratification of ~6ere

the contract of hiring, either by writing under the corporate seal or otherwise, and
can maintain an action for damages if not received into the employment in pursuanc e
of the contract of hiring implied by such appointment.

(2 .) The defendants having refused to receive the plaintiff, appointed as above, into th e
employment, he sued for wrongful dismissal.

Held, that his action should have been for the wrongful refusal to receive into the
employment ; but amendment allowed at the trial .

MOTION FOR JUDGMENT .
T

HE Municipal Corporation of the City of Victoria, pursuant to statement.
sec. 93 of the Municipal Act, B . U., 1891, 54 Vic., cap. 29 (set out in
the Judgment), by a majority of seven aldermen to three, electe d
plaintiff to the office of City Engineer, Water Commissioner an d
Surveyor. The Mayor did not take part in the vote, though present .
The salary of the joint offices had been, by by-law, fixed at $2,00 0

per annum, payable monthly, and plaintiff was thereupon declared
elected accordingly, and a minute to that effect was made by the Cit y

Clerk in the Minute Book . No formal contract of hiring was drawn
up or executed, under seal or otherwise . At the next meeting of th e
Council the plaintiff's appointment was discussed and disapproved, bu t
was treated as being incomplete for want of ratification and contract
in writing under the corporate seal . The plaintiff tendered his service s
but the defendants refused to receive him into the employment. In
consequence of this refusal plaintiff did not furnish the security fo r
due performance of his duties, provided by sec . 95 of the same Act ,

also set out in the Judgment. The defendants did not demand any

such security.
The plaintiff's Statement of Claim was for wrongful dismissal ,

claiming as damages one month 's salary, as in lieu of a month 's notice
of dismissal.

The action was tried before Sir MA'r . B. BEGBIE, C . J ., without a jury,

E'. V. Bod well now moved for judgment for the plaintiff.

W. .1 . Taylor for the defendants, contra .
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BEOBIE. C. .I . SIR MATTHEW B . BEGBIE, C. J . :
June, 1892.

	

The plaintiff in this case claims to have been, by a vote of th e
TUCK

	

Aldermen in Council, elected to the office of City Engineer, Surveyo r
Vlcroxtw. and Water Commissioner, at a salary of $2,000 per annum, but that

the Corporation refuse to pay any salary for the month of March, and
he sues for a month's salary and for general relief. The Corporation
allege that the plaintiff never was duly elected : that the vote take n
on the 2nd of March in his favour was not final, but required to h e
ratified at a further meeting ; that no such ratification ever took place :
that a mere vote, even if ratified, did not appoint to an office, but
required to be communicated to the plaintiff, and to be furthe r
embodied in an appointment under the corporate seal : and that no
such communication was ever addressed to him nor any such instrumen t
ever executed . And at the trial it was further alleged and proved
that at the very next weekly meeting after the 2nd of March, namely ,

on the 9th of March, the Council came to a contrary resolution
unfavourable to the appointment of plaintiff And it was furthe r
objected that the plaintiff, even if he were under the circumstance s
duly elected and appointed, had never qualified, as required by sectio n

Judgment. 95, of 1891, by giving security and making the declaration there
mentioned, could not, therefore, have entered on the duties of th e
office, and so could not become entitled to any pay, and that his clai m
for a month's salary must be disallowed.

As to this last argument, I stated that if it were upheld, and that th e
proper remedy were in damages, for depriving him of the opportunity
of earning salary, or dismissing him without salary, I should, unde r
the prayer for general relief, allow amendments to be made in th e
pleadings to enable that case to be dealt with .

The sections of the Act of 1891, which are material, are as follows :
Sec. 84 : " The Mayor, if present, shall preside and have a vote as
member of Council . In case of equality of votes, including his own ,
he is not to have a casting vote, but the question is to be negatived . "
Sec. 93 : " At the first meeting of the Council in every year, or a s
soon as possible thereafter, the Council may elect a clerk, water
commissioner, * * surveyor, * * or such other officers as ma y
he deemed necessary, who shall hold office (luring the pleasure o f
the Council, and may receive such remuneration as the Council shal l
by by-law appoint. " (It is admitted by all that a valid by-law has
fixed two thousand dollars as the salary for the three office s
combined.) Sec. 94 : "In every election by the Council for a municipal
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officer or officers the voting shall be by ballot ." Sec. 95 : " All officers BEGBtEr C. J.

shall give security, in such manner as the Council shall determine, for June,_ 1892 .

the due performance of their services, and shall also, before entering

	

DrcK

on their duties, make and subscribe a solemn declaration " (as therein

	

v.

set forth) . By see . 91, Minutes of all meetings of the Council shall vicroxie
,

be drawn up and fairly entered in a book to be kept for that purpose ,
and shall be signed by the Mayor (or other person presiding at suc h

meeting) .
At the regular weekly meeting, in the evening of the second o f

March last, the choice of a city engineer, surveyor and water
commissioner came on to be dealt with . There had been a preliminary
meeting of the members of the Council in the morning, at which the
various applications, six or seven in number, I think, and testimonials
were read and considered, but no resolution was proposed . In the
evening the candidates were ballotted for by the ten aldermen, th e
Mayor presiding, but not, on that occasion, voting. Of course, his

vote, if for Mr. Tuck, would have been unnecessary ; if against him,

futile, under sec. 84. The plaintiff received seven ballots. Two other

candidates received the other three ballots between them. The Clerk
of the Council read the numbers. There is a conflict of evidence as Judgment.

to what was said by the Mayor, when the result of the ballot was thu s
announced . According to the recollection of Councillors Devlin an d
Baker, his words were : " Then I suppose there is nothing for me to d o
but to declare Mr. Tuck duly elected ;" and this is strongly supported
by the memorandum or note made by the City Clerk at the time ,
which is : " Mr. Tuck declared to be elected . " And no councillor was
called to contradict this, or to say even that he could not recollect th e
Mayor having used the word "elected . " Ou the other hand ; the Mayor
himself, who seems from the first to have had doubts as to the propriety
of the choice, says that he very deliberately, and of set purpose ,
abstained from using the word " elected, " or any such term, and that
he carefully and intentionally confined himself to a repetition of th e
statement made by the Clerk, namely, that Mr. Tuck had received seven
votes, not even mentioning the votes cast for the other candidates .

And he says (and this is not contradicted) that on the 9th of March ,

when the question of Mr. Tuck 's appointment was again brough t

forward, he denied the accuracy of the Clerk ' s note, and denied havin g

used the word "elected, " and refused tosignthe minutes as copied by
the Clerk from his own note into the minute book of the Council, and
did not in fact sign until the 25th of April, and then only with a
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BEGBIE, C . J . marginal memorandum correcting the minute in accordance with hi s
June, 1892. view .

Tacit

	

Of course this want of agreement of recollection is much to b e

vtcroaIA . regretted, but in my opinion it is very immaterial . Whatever phrase
the Mayor used, his declaration was not the election . It could only
have been a declaration of the election—the announcement of a fac t
already consummated. Such declaration might have been followed

by a` sealed instrument of appointment : by a bond or other security

from the elected candidate, and by the declaration by him, mentioned

in sec. 95 ; or further by the formal instalment of the plaintiff into
his office . All these would be merely consequent upon and could no t
be any part of the election itself. I think that the election is complete ,
so far as the individual voters are concerned, as soon as all the ballot s
are thrown into the box ; and I think it is complete so far as the Counci l
as a body are concerned, so soon as the result of the poll is declared .

That seems to be Mr. Rogers' view of the completion of a vote at
Parliamentary elections (2 Rog. Elections, 15th Ed. 661), and in other
parts of his work the election is treated as consummated before any
return made, which, indeed, appears almost necessary from the nature

Judgment .
of the thing. Here it was not the Mayor who elected . He had, i n
fact, nothing to do with the election. He did not even vote upon it ,
the contingency mentioned in section 84 not having arisen. I do not
know that the return is any part of a Parliamentary election strictl y
taken, although a member could not sit until formally returned . At
any rate, there could not be here anything exactly analagous t o
the return at a Parliamentary election, which is made by the sheriff,
after taking the votes of the constituency to the Clerk of the Crown
office ; for here the election authority, the returning authority, and th e
authority requiring to he informed, are all lodged in one and the same
body—the members of the Coun it elect : they alone ascertain the
result ; they alone take cognizanc' of it, and have 4 to act on it . As soon
therefore as the unchallenged result of the poll is made known to th e
Council (it seems immaterial by whom) the favoured candidate seem s
to be in the position of an elected and returned M. P. who is an M . P .
before he takes the oaths .

The case of a ballot cast by any voter by mistake in favour of a
candidate other than the one for whom he intended to vote is men-
tioned by Rogers as possibly capable of rectification, thoughthe method
is not clearly laid down . But no mistake or misapprehension is alleged
here. Seven Aldermen out of ten voted and intended to vote for Mr .
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Tuck on the 2nd March, though it appears some of them were anxious BEOBIE, C. J .

a day or so later to reconsider their vote . No method appears to be June, 1892.

provided by which such reconsideration can be effected, at least, so as

	

Duce

to annul the election of the 2nd March .

	

vicroar~.
It appears to have been at first supposed that such an election wa s

not binding unless confirmed at another meeting of the Council ,

Nothing has been pointed out in the Statutes which supports tha t

view. It is true the records of the proceedings are not left merely to

consist of the rough rapid notes taken by the clerk at the time. By
section 91, minutes of the proceedings are to be fairly (that is without
erasures or interlineations) entered into a book and signed by the

chairman of such meeting . Ordinarily it is provided that the signature

be affixed at the next meeting and may be the signature of the
chairman of such meeting, and further that the minutes so signe d
shall be receivable in evidence of what took place (which, however ,

does not mean conclusive evidence) . None of these provisions occur i n

the " Municipal Act, 1891, " but no failures to comply with any of these

provisions could affect the validity of a resolution regularly passed .

Otherwise the neglect of the clerk to make a fair copy, the death, of

the illness, or the obstinacy of a chairman might indefinitely delay, or Judgment .

even totally defeat the operation of a resolution passed by seve n

councillors out of ten.
I think the minutes, even with the alteration proposed by the Mayor ,

sufficiently prove the election . Of course the Council could und o

what they have done. But this could not be effected by simpl y

abstaining from stating in their minutes that the Mayor had declare d

a due election . If there had been, as I think, an election, the plaintiff

acquired thereby certain rights . The statute directs that the person

elected shall hold the office. The Corporation could only put an en d

to this right in the manner pointed out in section 93 : " Any officer

can be dismissed by giving him thirty clays ' notice . " They are to

declare their pleasure that he cease to serve, and they pay him a

month 's salary. Perhaps it would have been more regular if a forma l

deed of appointment had been made out under the corporate seal an d

handed to the plaintiff, if it had been intended by the Corporation tha t

he might act . I do not know that that was necessary : if so, it was

the duty of the Corporation to execute the deed . The argument now

is that it was necessary, i . e ., that it was their duty, to give him such

an instrument, but that it was never delivered to him or made out at
all, and therefore that he cannot recover damages. That is to say, the
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BEGBIE, C. J .

June, 1892.

TUCK
V.

VICTORIA.

Judgment.

plaintiff is to lose money, and they are to gain because they have no t

performed their duty. I cannot listen to that. Then I am told that

the plaintiff cannot act at all, and begin to earn his salary until he ha s
given the security and made the declaration mentioned in section 95 .
But it clearly would have been perfectly futile to ask the Council t o
determine as to the security which the plaintiff should give, or to mak e
a declaration as to the faithful performance of the duties of an offic e
which, it is quite evident, the Council had determined that the plaintiff
should not continue to fill . The plaintiff had called personally on th e
Clerk of the Council on the 3rd March, informing him of his readines s

at once to enter on his office, and had been requested to wait for a

week. On the 4th March he had called personally on the Mayor at

the City Hall, and the Mayor informed him to the same effect, and h e

was again informed that he must wait ; that his election was not ye t

confirmed (apparently under the misapprehension already noticed) .

On the 22nd March the plaintiff addressed the Mayor and Council in
writing, but this remained unnoticed. On the 26th March he again
wrote to the Mayor, and on the 28th received a reply from the Clerk
denying that he had been appointed . It would have been quite absurd
for him to attempt to comply with the conditions of section 95 . Even
the strictness of the conditions of a money tender are to be deeme d
entirely waived when it is quite clear that no tender would b e
entertained .

The Corporation had a very simple way of remedying or entirel y

preventing any ill consequences from their blunder, if it were a

blunder, at the ballot of 2nd of March . They could pay the plaintiff
a month 's salary and dismiss him . Instead of that, they ignore their
own most solemn act and try to prevent the application of section 93, b y
disowning their own votes . The plaintiff is surely not to blame for
supposing them serious, both when they elect and when they refuse to
admit. The case of the defendants is, " Our ballot on the 2 nd Marc h

was a mere empty form and gave you no rights ; our refusal to give
effect to that vote was also brutunt fuluaen, and exempted you fro m

no liability. We are not bound, either by our vote or our refusal . " I

surely cannot listen to that .
It was suggested that if the plaintiff, under the election of the 2nd

March, acquired any rights which the Corporation refused to
recognize, heoughtto have applied for a mandamus, directing the m
e. g., to execute a sealed appointment to office, and to admit him to

perform the duties ; and that on the application for such a writ his
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right could have been more properly tested . But I doubt very much BERRIE, C. J .

whether, on such an application, any enquiry as to his rights could June, 1892.

have taken place . Of course if it appeared that plaintiff had no right,

	

Dues

the mandamus would have been refused . But it might equally have

	

v.
VICTORIA .

been refused on other preliminary grounds. A mandamus will not b e

granted unless it is the applicant 's only remedy. Neither will it be

granted unless it clearly appear that it will be an effectual remedy .

Here mandamus would clearly have been quite abortive, for if the

Corporation had, in obedience to the writ, admitted the plaintiff t o

these offices, they would have had a clear right to dismiss him the ver y

next day, and the solatium of a month's salary appears to be the

statutory relief and more appropriate than the remedy by mandamus.

The writ therefore would have probably been refused entirely,

irrespective of any consideration of the effect of the ballot of 2n d

March .

I think there must be judgment for the plaintiff for a month's

salary, with costs, save so far as they have been occasioned by the

amendments I have referred to. The defendants' costs of the amend- Judgment .

ment must be borne by the plaintiff, i . e., must be deducted from th e

amount of the judgment. And I think this action more properly

brought in the Supreme Court than in the County Court, if only fo r

the sake of the power of appeal.
In view of the statements at the trial, it is as well again to poin t

out that by section 84, of the " Municipal Act, 1891, " the Mayor has

no casting vote in addition to his own proper vote as a member of th e

Council . Where that vote creates a tie, the result is to be negatived

without more . As described, the Mayor (lid, on 9th March, give a

casting vote in the negative, but that, of course, he had no power t o

do. However, the statute itself (section 84), without his casting vote ,

effected the result which lie desired. The provision in section 84 woul d

have prevailed, even if his casting vote had been given in th e

affirmative .
Judgment for Plaintiff.
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METHERELL

THE MEDICAL COUNCIL OF BRITISH COLUMBIA ,

AN D

G. L. MILNE, M.D., THE REGISTRAR OF THE COC T NCIL .

Medical practitioner—Refusal to register is British Columbia an English registere d
practitioner—Supremacy of Imperial Parliament—Mandamus.

A medical practitioner registered in England prior to June 1st, 1887, under the Imperia l
Medical Acts, is entitled to be registered, and admitted to practice in Britis h
Columbia, pursuant to Imp. Stat. 31 Vic., cap . 29, see . 3, subject to such law s
as the Provincial Legislature may have made, for the purpose of enforcing the
registration within its jurisdiction of persons registered under the Imperial Medical
Acts.

2. General provisions in the B . C. Medical Act (Con. Stat . B. C. 1888, cap. 81) ,
relating to examination of candidates, payment of fees, and registration o f
medical practitioners, do not affect the right to be registered in the Colony ,
acquired under the Imperial Statute by English registered practitioners.

3. The question of supremacy in relation to subjects of legislation, as distributed b y
the B. X. A . Act, arises only as between the Dominion Parliament and th e
Provincial Legislatures. The Imperial Parliament is sovereign to both .

4. The B. C. Medical Act, (Con . Stat . B . C., 1888, cap . 81), sec . 31, authorizes the
making by the B . C. Medical Council of rules, pursuant to Imp. Stat . 3 1
Vic., cap . 29, sec . 3, for admitting English registered practititioners upon th e
Provincial register.

5. The B. C . Medical Council having made no such rules, plaintiff was entitled to be
admitted upon the B . C . register, upon such proof of his English registration a s
would be admitted in a Court of law .

MOTION FOR A WRIT OF MANDAMUS .

P LAINTIFF was, in London, England, in 1884, duly registered as
a medical practitioner, under the Imperial Medical Acts, particularl y
referring to The Medical Act, 1868 (Imp. Stat 21 and 22 Vic., cap. 90 ,
see. 31,* iLs amended by Imp. Stat. 31 Vic ., cap. 29, sec . 3± (1868) ,

*"31 . Every person registered under this Act shall be entitled * * to practice
medicine or surgery * * in any part of Her Majesty's Dominions .

t" 3 . Every Colonial Legislature shall have full power * * to wake laws fo r
for the purpose of enforcing the registration within its jurisdiction of persons who hav e
been registered under the Medical Act * * upon payment of the fees (if any )
required.. . for.. . such .. registration, and- upon - proof, in- such- manner -as-the said Colonial-	
Legislature shall direct, of his registration under the said Act . "

BEOBIE, C. J.

June, 1892.

METHEREL L

V.

MEDICAL

CouNcn., B .C .

Statement.
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which latter was repealed by The Imperial Medical Act, 188(; (49 and BEGBIE, C. J.

50 Vic., cap. 48), which however (sec. 28) preserved all rights acquired

	

1892.

prior to 1st June . 1887 .

	

METHERELL

The defendants refused to admit the plaintiff upon the Provincial

	

V.

Medical Register, upon proof of his London registration, or to permit COUNCIL, B.C.

him to practice medicine in the Province, without compliance with th e

provisions of the B . C. Medieal Act (Con. Stat . B. C., 18-8) . cap . 81 ,

sec. 29,* by passing an examination. Defendants had made no rule s
applicable to the admission of English registered practitioners upo n

the Provincial Register, or professing to deal with them .

Pooley, Q. C., for the motion :

We rely on the Imperial Statutes . The Provincial Statutes do not
Argument .

govern. They do not pretend to interfere with the right to practic e

in the Colony given by the Imperial Statute to medical practitioner s

duly registered in England prior to June, 1887 . If they did, they

would be ultra vices to that extent . If there is any conflict between
the Imperial and Provincial Statutes, we contend that the Imperial

Statutes govern, for, though the subject of education is relegated to

the Provincial Legislatures by the B. Y. A. Act, the Imperia l
Parliament has jurisdiction to reassume or infringe upon any of th e

powers therein delegated by it—Reg. V . College of Pltysicioo .s, 44 U .

C., Q. B., 564.

A . E. McPhillips contra. A mandamus will only be granted to

enforce the performance of some duty on the part of the defendants ,

in the performance of which the plaintiff is interested. There is

no duty imposed on the defendants to register such persons a s

the plaintiff If the plaintiff is entitled to practice in this Provinc e

under his English registration, then he has no interest in Provincial

registration, but the reverse, if any fees were required to secure

it. No provisions or rules on the subject of any kind have bee n

wade. The plaintiff has made an unnecessary application to the Court

and it should be dismissed . [BEGBIE, C. J.—In England, since th e

,Iculicatit,'e Act, and in this Province by sec. 14, Supreme ( 'tool Act )

"29. The Council shall admit upon the register any person who shall produce fro m

any college or school of medicine or surgery, requiring a three years' course of study ,

adiploma of qualification ; provided, also, that the applicant shall furnish to the Council

satisfactory evidence of identification, and pass before the members thereof, or such o f

them as may be appointed for the purpose, a satisfactory examination touching his fitness

and capacity to practice as a physician and surgeon . "
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BEGBIE, C . J . a mandamus may he granted in all cases in which it shall appear t o
1892.

	

the Court to he just or convenient .] No register has been provided

NIETmERELL upon which the plaintiff could he placed . [BEGBIE, C. J.—Rules ca n

MEDICA LDcer
be made and fees may be fixe(I so as to cover these cases . See secs.

Cooscn ., B.C . 26, 27 an.l 31, B C. Medical Act, and when made would have to be
complied with.] But in the meantime a mandamus cannot go.
[BEGBIE, C . J.—The Council should establish a register and fix fees ,
under the powers given them in secs . 27 and 31 of their Local Ac t
and in default of their doing so a mandamus might issue to compel
them. ]

BEGBIE, C. J . :

This is an application by the plaintiff for a mandamus to the
Provincial Medical Council, commanding them to place the plaintiffs

name on the register 'of practitioners.

It appears by the plaintiff's affidavit, and does not seem to be i n
dispute, that the plaintiff was duly registered in England in 1884, an d
is entitled to be registered here, subject to the various statutes which

have been passed on the matter, beginning with the Imperial Medica l

Act, The whole object of all legislation on the subject seem s

to be very well stated in the preamble to that Act, namely :

'flat it is expedient that persons desiring medical aid should b e
able to distinguish qualified from unqualified practioners . "

This is repeated word for word in the first British Columbia statute ,
the Medical Act, 1867 : " and although none other of the Imperia l
amending Acts, nor of the British Columbia Acts, contain any preambl e
at all, yet all being founded on this, the principal Act, ought, I think ,
to be construed with reference to this object .

The Imperial Statute, 1858, c . 90, s. 31, declared that all practioners
registered in Great Britain might, without further examination ,
qualification, or registration, practice in any of Her Majesty' s
dependencies . The Imperial Statute, 1868, c . 29, modified that by
declaring (sec. 3) that every Colonial Legislature might requir e
registration, within their own jurisdiction, of any such persons, and
impose fees for such registration ; but no other qualification, excep t
the British registration, is to be required. The Imperial Statute, 1886 ,
c. 48, s. 6, again somewhat modifies that ; but this modification does
not affect the present plaintiff whose position, having accrued in 1884,
is expressly protected by sec. 28 of 1886, and remains, therefore ,
under sec . .'3 of 1868, already cited.

J cdgment .
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The only difficulty, and I think a not unreasonable difficulty, felt BEC,BIE, C. J .

by the defendants arises from the want of local machinery, since the

	

1892.
Provincial Statute of 1890 . Previous to that date, the matter had METIiERELL

always been dealt with according to the provisions enacted here in

	

v
'K EUICA L

1870 (enacted for carrying out the Imperial Statute of 1868, see. 3) . CouNcIL,B.C .

That section was re-enacted in 1886, and again in the Code, 1888 ; but
in 1890, to remedy a supposed oversight in the compilation of tha t
Code, it was enacted that the Code should be read as if that section

(sec. 1 of 1870-sec . 30 of 1888,) had not been set forth therein . Of

course, that could not operate as a repeal of see. 3 of 1868. The
Provincial Parliament could not repeal an Imperial Act . It was,

indeed, faintly argued that medical diplomas, certificates, etc ., came

within the head of "education," which by the B . X. A . Act, 1867, sec . 93 ,

is expressly reserved to the Province, and then applying the doctrin e

which I insisted on last week in Attorney-General v . Dr. Milne (being

merely what the Privy Council pointed out in Hodge ' s case), th e

Province had complete sovereign authority given to it by the B . LY. A .

Act over that subject matter. The obvious answer is that that
" sovereignty " is only as between the Province and the Dominion .

Neither of these authorities, nor both of thew together, can repeal or Judgment .
alter any clause in the B. N. A . Act which is an Imperial Statute.
But the Imperial Parliament itself can, of course, repeal any of
its own Acts, and the B. X. A . Act among them, or any clause of an y
such acts, , just as lawfully and effectually as the Provincial Parliamen t

can repeal any clause of a Provincial Act, or the Dominion Parliamen t
of any Dominion Act. So that if sec . 3 of the Imperial Act, 1865,

is absolutely inconsistent with sec . 93 of the B. X. A. Act, 1867,

nothing done here can prevent its effect, and the latter enactment must
prevail .

But the Provincial Statute of 1890 does not necessarily conflict wit h
that sec. 3 . It certainly says that sec. 1 of 1870 (see . 30 of 1888) is to b e
repealed. But it was not that section which gave the plaintiff hi s

right to registration, as it merely provided the machinery . and
imposed a fee ; and since sec. 30 gave the plaintiff no right, its repeal
would deprive him of none, though such repeal probably exempted
him from liability to any fee. The Legislature probably intende d
merely to intimate that statutory machinery was not necessary for a

compliance with sec . 3, that the Council might of its own mere motio n

define the method and terms of compliance. And I rather think tha t
this is a correct view . Sec. 26 of the Medical Act, 1888, may well



190

	

BRITISH COLUMBIA REPORTS .

	

Vor.

BEOBIE, C. J. be read to direct the registration " of all those who comply with th e
1892.

	

enactments thereinafter contained "—pointing to the examination, &c . ,

METHEaELL before a board of examiners, mentioned in sec. 29—" and with the

MEDICAL
rules and regulations made, or to be made, by the Council as to th e

Couwcit,B .C . qualifications to be required from practitioners," and pointing to th e
power to make rules, &c., in sec. 31—which rules are expressly to
extend, not only to the method and subjects of examination, but also
to the regulation of the register, and the fees to be paid for registration .

I think, therefore, that the Council have it in their power to mak e
wiles for admitting the plaintiff to the register in conformity with sec .
3 of 1868, and to fix the fees payable. And as it seems clear that th e
plaintiff has a right to be admitted to the B . C. register, upon proo f
simply that he was in 1884, and is now, on the list of the Londo n
registry, I think the Council ought forthwith to make such rules .

If they do not, the plaintiff's position is simply this : By sec. 3 of
1868, he is entitled to claim registration here, upon payment of suc h
fees, and production of such proof of the London registration, as thi s
Legislature may direct. This Legislature did, in 1870, impose a

Judgment . statutory fee, and make certain statutory regulations ; but all r' >se it,
in 1890, repealed, and left it to the Council to establish fees an d
regulations . The Council has, as yet, established nothing. It follows
that the plaintiff is entitled to be registered now without any fee, and
upon such proof of his London registration as would be admitted in a
Court of law. I hope that the Council will, with all clue speed, mak e
rules and orders adapted to this contingency which will apply t o
future cases : but they must, and probably will without furthe r
litigation, admit the plaintiff at once. If they do not, a mandamus

must issue .
In the case of Regina v . College v1' Physicians, 44 U . C. Q. B., 564,

a mandamus actually issued. That case was almost identical wit h

the present, but it was not embarassed with the hiatus, which occur s

here owing to the repeal of sec. 30 and the absence of Council-made
rules . I desire fully to adopt the reasoning of Chief Justice Hagarty
in giving judgment in that case, and especially his concluding words :

" We do not feel inclined to impute to a body of gentleme n
standing so high in public repute a desire to do more than ascertai n
their legal rights, and not to evade their performance by th e
imposition of what may be called differential duties against those wh o
may seek to make this country their home on the faith of the genera l

law of the Empire . "
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On the contrary here, as in the Ontario case, nothing could be more BEGBME, C. J.

handsome than the way in which the defendant 's counsel left the case

	

1892.

to the judgment of the Court .

	

METHERELL

It may be worth while to mention, concerning the Imperial Act
MEDICA L

of 1886—though it does not apply to this case—seems to be CouNeft,B .C .

intended to meet in future the suggestion of Chief Justice Hagart y
pointing to a reciprocal recognition, on Home and Colonial registers, of
the Colonial and Home qualifications of medics .) practitioners. I say
" intended, " for it does not seem clear that the definition of " British Judgment.
possession " would enable Canadian practitioners to be registered i n
England . " Where there are in any such possessions central and loca l
Legislatures, the whole is to be deemed one possession ." But according
to our constitution, each province, for the purpose of medical tests an d
registration, would probably require to he deemed a separate
possession, having regard to the B. Y. A . Act, sec . 93 .

Mandamus to issue i f Plaintiff not admitted on B . C. Register

REGINA t '. CLARK .

	

REGIME, C . J

1892.
Criminal law—False pretences—Knowledge of the falsity of the pretence by the agent of July 15 .the person defrauded—Effect of

C., a policy holder of a fire insurance company, conspired with H ., their local agent,
to defraud the Company . C. handed in to H., for transmission to the Company ,
an unfounded claim for pretended losses by fire, supported by his (( "s)
statutory declaration, the whole being false to the knowledge of H. Upon this,
C. obtained the money through H . from W. & Co., the general agents of th e
Company .

Held :
I . The knowledge of their agent, H ., of the falsity of the pretence could not be

imputed as the knowledge of W . & Co., or of the Company, so as to affect th e
criminality of C .

2 . The fact that C. awl H . night have been indicted for conspiracy to defraud wa s
immaterial .

THE following case was reserved for the consideration of the Court Statement.
of Crown Cases Reserved, by DRAKE, J., who presided at the trial :

John Clark and Albert Elgin Howse were tried before me at a Court of Oyer an d
'l ermiuer and General Gaol Delivery at Kamloops, on the 6th day of June, 1892, upon

REGINA

V.

CLARK .
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BEOBIE, C. J .

1892.

July 15.

REGIN A
V.

CLARK .

Statement.

Argument.

Judgment .

an indictment charging them with obtaining money from Robert Ward & Co. by mean s
of a false pretence to the Royal Insurance Company, of Liverpool, England .

At the trial it was proved that Clark, at the solicitation of Howse, insured a stable
and contents in the Royal Insurance Company, Howse at the time being the agent of th e
Company. During the currency of the policy of insurance Clark abandoned the stable
and removed the contents, and the stable was shortly afterwards destroyed by fire .
Clark lost nothing by the fire. Afterwards Clark, at the suggestion and acting on the
advice of Howse, made an application to Robert Ward & Co., the principal agents of the
Insurance Company in this Province, through Howse, for payment of the insurance
money . The matter was referred by Robert Ward & Co. to Howse, and the latte r
handed Clark the statutory declaration required by the Company, containing statement s
which Howse knew to be untrue, telling him it was a form he would have to sign, and
Clark made the declaration before a Justice of the Peace, and received the amount a s
adjusted . This declaration is the false pretence complained of .

Counsel for Clark objected that the defendant could not be convicted if th e
prosecutor knew of the pretences to be false ; that Howse knew that the statements
contained in the declaration were untrue, that is, knew of the alleged false pretence ;
that Howse was the agent of the Insurance Company, and his knowledge was th e
knowledge of the Company. Hence Clark could not be convicted .

I overruled the objection, but reserved the point for the consideration of the Court o f
Crown Cases Reserved. The prisoners were found guilty and sentenced. I admitted th e
prisoner Clark to bail, pending the consideration of the point reserved .

The question for the consideration of the Court is whether the objection taken is goo d
or not. If good, the conviction to be quashed ; if bad, the conviction to stand.

C. lVilsun for the prisoner : Where the person from whom th e
money is obtained is aware, at the time, of the falsity of the pretence ,
the crime is not proved : Reg. v . Mills—Dears & Bell, 205 . Here
we further object that what took place was a conspiracy between th e
prisoner and Howes to defraud, and they should have been indicte d
for conspiracy .

A . G. Smith, for the Crown, was not called upon .

Per curiccmr—BEGBIF, C . J., CREASE and WALKER, J J. :

Reg . v. Mills does not apply . Here Ward & Co. did pay on the
faith of the false pretence . Howse was a mere conduit pipe, through
whom the pretence was conveyed to, and the money from, War d
Co. for the prisoner. Howse was the agent of the prisoner and not o f
Ward & Co. in the transaction. In any case, the doctrines of
commercial agency do not apply to prevent the operation of th e
criminal law.

Conviction cl~irmed.
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CREASE, J .
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THE CANADIAN PACIFIC NAVIGATION CO .

THE CITY OF VANCOUVER .

Public Health Regulations—Municipal By-law providing—Provincial statute au/Ito rizlug —

Constitutional law—Interference with /mule and commerce .

A Municipal by-law providing, " The Medical Health Officer shall have power to stop,
detain, and examine every person, or persona, freight, cargoes, boats,

	

"
coming from a place infected with a pestilential or infectious disease, in order t o
prevent the introduction of the same into the city, " does not authorize the
Medical Health Officer, or other Municipal authorities, to detain a steamship and
its passengers and crew coming from an infected place, or to prevent them from
landing within the Municipal limits, without reference to a proper examination
for the purpose indicated and its results, as showing danger of their introducing
the disease.

2. That the stopping of all the passengers without examination was not an exercise of
the powers reposed in the Corporation by the By-law, but was an interference
with trade and commerce, and was ultra wires .

3. That the By-law, and the Statute authorizing it, were infra hires .

M OTION to dissolve an injunction. By Stat. B. C., 1889, cap . 40, statement.

sec . 37, amending sub-see. 92 of sec. 142 of the Vancouver Incorpora-
tion Act, 1886, power was given to the Corporation of Vancouver to
pass by-laws " for regulating, with a view of preventing the spread o f
infectious disease, the entry or departure of vessels at the port o f
Vancouver, the landing of passengers and cargoes from such boats o r
vessels, or from railroad carriages or cars, and the receiving o f
passengers and cargoes on board of the same. "

In pursuance thereof, on 2nd February, 1892, the Corporation
passed a By-law, No . 131, called " The Public Health By-Iaw, " which
provided, inter alia : " See. 8 . The Medical Health Officer shall have
power to stop, detain, and examine every person or persons, freight ,
cargoes, boats, railway and tramway cars coming from a place infecte d
with a pestilential or infectious disease, in order to prevent th e
introduction of the same into the city. "

The defendants, by their Health Officer, stopped passengers travellin g
on plaintiffs steamship Yosemite from Victoria to Vancouver, from
landing at Vancouver, by threats that if they did so they would be
confined in quarantine for 14 days, on the ground that Victoria was a

C . P. N. Co.
V .

VANCOUVER.
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CREASE, J. place infected with small-pox . No examination of the passengers was
1892 .

	

had for the purpose of ascertaining their respective condition an d
July 16 . circumstances in regard to the existence among them of the disease, o r

C. P. N. Co . danger of any of them having contracted or having been exposed t o
r

	

contagion thereof. Victoria was a place infected with small-pox .
VANCOUVER .

On affidavits setting out the above facts, an interim injunction had
been granted by Mr. Justice CREASE, restraining until the hearing, or
further order, the Corporation of Vancouver, their officers, &c ., from
preventing the landing at Vancouver of passengers from plaintiff' s
steamship, coming from Victoria .

Argument . Hon. A . N. Richards and A . E. McPhillips now moved to dissolve
this injunction. They read affidavits to show that Victoria was a plac e
infected with a pestilential or infectious disease, within the meaning of
the By-law, the affidavits alleging that 56 cases of small-pox were then
reported by the Victoria Health Officer as existing in that city and it s
environs. They contended the powers derived by the Corporatio n
of Vancouver, under their Incorporation Act and their By-law there-
under, are as large as the powers delegated to Local Boards of Healt h
under the Provincial Health Act (Con. Stats . B. C., 1888, cap. 55), and
assumed by the Provincial Health Regulations, passed under the sai d
Act .

	

The Provincial Legislature had jurisdiction to give th e
power to stop vessels. &c. It was not an interference with
trade and commerce. As the Yosemite is a Provincial steamship
plying between ports within the Province, all her operations, and the
movements of her passengers, are subject to control by the Provincia l
Legislature or any authorities to whom it may delegate tha t
control . All matters of public health, except quarantine stations an d
marine hospitals, are subjects of exclusive Provincial jurisdictio n
(Runfrett v . Pope, 12 Q . L. R ., p. 303) . A mandatary injunction shoul d
only issue in a very clear case (Toronto B. & it. Co . v . Blake, 2 Ont.
Rep. at p. 183). On the constitutional question, Lenoir v. Ritchie, 3
Can. S . C. R. 575 .

E. !' . Bodwell, contra : The constitutionality of sec. 37 of Stat .
1889, is not involved . If it authorized the passing of a By-law giving
power to stop traffic generally, the By-law did not assume to do so .
The proper construction of the language of the By-law—clause 8 ,
" Health Officers shall have power to stop, detain, and examine ," &c .,—
is that the stoppage and detention shall be for the purpose of examining
as to the condition and circumstances of the passengers in relation t o
the possibility of the introduction of the disease into Vancouver by
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them, or any of them, and not a stoppage and detention at all events, CREASE, T .

without regard to any examination or its results. The authority of

	

1892.

the Provincial Legislature only extends to making regulations for the July 16.

proper control and management of subjects within their jurisdiction—
C . P . N . Co.

here, matters of public health . The proposition of defendants is that

	

a.
under a power to regulate for a limited purpose, and in a method

VANCOUVER.

indicated, they derived authority arbitrarily to stop the volume o f
trade to the East through Vancouver.

CREASE, J. :

I desire to place myself, as far as possible, in the position of the Judgment.

people of Vancouver, and to give to them the benefit of every
means which the law, in my opinion, affords them for assuaging
their fears by the exercise of every precaution which their ow n
By-law provides . It was not within the powers of the Health
Officer, under the By-law, without examination, to exclude al l
comers from Victoria . That is an unwarrantable interference wit h
trade and commerce. There is no power that would enable th e
Vancouver authorities to prevent passengers from Victoria fro m
landing, provided there is good and reasonable ground for believin g
that they have not the disease, or are not infected with it, or have not
been exposed to actual contagion . I am, in this matter, placing
myself in the position of one having in view only the idea of enablin g
the Vancouver authorities to prevent any person landing there who i s
infected with the disease, or in danger of spreading it. There is no
law that would enable them to put all the passengers and crew,
coming as they did with a clean bill of health, in quarantine, at once,
merely because they came from Victoria, unless there was some
reasonable ground for believing, after examination, that there was some
one or more on board liable to detention on either of the grounds I
have specified . Of course, one infected person might infect, and there -
fore might cause the detention of all those on board, as suspects . But
the authorities could not detain and quarantine all the passengers an d
crew without being thereto warranted by examination and consequent
discovery of actual danger of small-pox, in the manner and to the
extent I have described .

Order dissolving the injunction refused, but injunction varied to
read :

"That the defendants, their officers, agents, workmen, and servants do permit all

passengers upon the plaintiffs' steamers to land at the port of Vancouver, subject onl y

to such detention, examination, and inspection as may be reasonably necessary, in order
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1892.

July 16.

C. P . N . Co .
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VANCOUVER.

BEOBIE, C. J .
AND

DIVISIONAL
COURT.

1892 .

July 21 .

ATr•' Y-GEN 'L
V.

MILNE.

Statement

to ascertain the existence among the passengers of the disease of small-pox, or of actual

danger of the said passengers or crew, or any of them, being infected with small-pox b y

reason of their, or any of them, having been actually exposed to contagion thereof .
And this Court doth further order that the defendants, their officers, workmen, an d

servants be, and they are, hereby restrained from in any way interfering with o r

obstructing the said plaintiffs in landing the said passengers, or any of them, except onl y

as to such of said passengers as shall be proved to be infected with the said disease o f
small-pox, or with respect to whom there shall be good and reasonable ground fo r

believing that he or she has contracted the disease, or is in any way infected therewith ,
with liberty to all parties to apply as they may be advised . "

THE ATTORNEY-GENERAL OF BRITISH COLUMBI A

v .

MILNE.

Public Health Act, 1388—Delegation of legislative power—Power of Lieutenant-Governor
in Council to dismiss Municipal Health Officer appointed by By-law—Practiee—N o

appeal from order granting injunction, but only from refusal to dissolve .

Held, Per BtwaiE, C. J .—l . A Provincial Statute having given to the Lieutenant -
Governor in Council power to make and alter such Regulations as he migh t
deem expedient in regard to certain matters affecting the Public Health ,
the same to have the force of law, such regulations when passed superseded all

Provincial and Municipal enactments inconsistent with themselves .

2. It is competent to the Lieutenant-Governor in Council, by Regulation unde r

the provisions of the Health Act, 1388, to dismiss a Health Officer appointed b y

Municipal By-law .
Held, by the Divisional Court, Per CREASE, WALKER and DRAKE, JJ ., ou appeal fro m

order granting injunction, that no appeal lies from such an order but only from an

order refusing to dissolve the injunction .

Held also, by the Divisional Court, on appeal from order refusing to dissol ve, that th e
Regulations in question purported to oust defendant from further acting as Healt h

Officer only in relation to small-pox, i . e ., the matter in which the Lieutenant -

Governor in Council had assumed control .

MOTION TO CONTINUE INJUNCTION .

AN interim injunction having been obtained from 13E081E, C . J., on

the previous day, restraining George Lawson Milne front acting o r

assuming to act as, or from holding himself out to he, the Healt h

Officer for the City of Victoria, on the following state of facts :

Smallpox had broken out in the City of Victoria shortly prior t o

the 11th July and was prevalent to some extent. The Municipa l

Corporation of Victoria some time previously and without specia l

reference to any then existing contagious disease, under a By-law
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passed pursuant to sec . 104, sub-sec. (54), of the Municipal Act, 1892, BEOBIE, C. J.

giving them power to pass By-laws for " The preservation of Public DIVISIONA L
COURT.

Health, including the sanitary condition of the Municipality," had

	

1882
appointed Dr. Milne Health Officer for the city. On the 11th July,

July 21 .
owing to the outbreak of small-pox, the Lieutenant-Governor in Council, 	
pursuant to section 2 of the Health Act, Con. Stat. B. C. 1888, cap. 55,

Arr'
v.Ex' L

providing : "It shall be lawful for the Lieutenant-Governor in Council, MILNE.

by any order duly made and passed, to make and alter such rules ,
regulations and by-laws as such Lieutenant-Governor in Council may
deem expedient in respect to the following matters : * * (a) The
establishment, management and maintenance of Local Boards of Health ,
their functions and powers"—every such regulation so made having by
section 3 the force of law—had passed and issued a set of regulations
providing, amongst other things : 1 . " It shall be the duty of each of
the corporations of the cities of Victoria, Vancouver, New Westminste r
and Nanaimo, to appoint a duly qualified medical practitioner to b e
designated and act as Municipal Health Officer for the Corporation ,
whose duty it shall be to co-operate with the Provincial Health Office r
in arresting the spread of small-pox and, in his absence, to act in hi s
stead .

	

*

	

*

	

Where, in either of the said cities, a Health Officer
Argument .

has, before the date of these rules, been appointed by the Local Board ,
such Health Officer shall be the Municipal Health Officer during th e
will of the Local Board, without further appointment. "

Pursuant to section 3 of the Health Act, providing, "Whenever there
is good and sufficient reason to apprehend the invasion of any contagiou s
or epidemic disease, likely seriously to endanger life, the Lieutenant -
Governor in Council may appoint and pay a fit and proper officer ,
to be called the Health Officer, whose duty it shall be to provide
that the Local Boards carry out the Orders in Council, and gener-
ally to perform such duties as the Lieutenant-Governor in Counci l
may direct," a Provincial Health Officer, Dr. Davie, had bee n
appointed by the Lieutenant-Governor in Council . It had been
found that, for some reasons, and in the respects referred to in th e
affidavits, the Municipal Health Officer, Dr . Milne, did not co-operate
with the Provincial Health Officer, as required by the spirit an d
language of the regulations, but that there were material differences
of opinion between them as to the mode of carrying out the regulations ;
and under these circumstances it had been considered necessary ,
in order to avoid friction and want of uniformity in the working o f
the regulations, to remove the subsidiary officer, Dr. Milne ; and
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BEOBIE, C. J. supplementary regulations were, on 18th July, accordingly passed by
AN D

DIVISIONAL the Lieutenant-Governor in Council, providing : " 1 . So much of the
COURT.

1892.

	

Provincial Health Regulations, 1892, as authorizes or requires th e

July 21 .
Corporation of Victoria to appoint a Municipal Health Officer and any
municipal by-law, regulation or resolution authorizing or purporting

r.

	

to authorize the appointment of a Health Officer for the said city i s
KILNE• hereby discharged, and any existing appointment heretofore made of a

Health Officer by the said Corporation is hereby vacated and annulled ; "
" 2 . It shall be the duty of the Provincial Health Officer to appoint a
duly qualified medical practitioner to perform within the limits of th e
Municipality of the City of Victoria the duties allotted by sai d
Regulations to the Municipal Health Officer for the Corporation, an d
to cancel and revoke such appointment at pleasure, and from time to
time to make new appointments to fill the vacancy caused by any
such cancellation or revocation, and such officer shall be designated
the ` Victoria Local Health Officer.' " The vacancy caused by the
removal of Dr. Milne had, under the last provision, been filled by th e
appointment of one Dr. Wade to be " Victoria Local Health Officer, "
accordingly. Dr. Milne, notwithstanding his removal by the abov e
regulations and the appointment of Dr. Wade, still assumed to act as
Health Officer for Victoria, published reports as such, and stated hi s
intention of continuing that attitude.

Argument .

		

Theodore Davie, A .-G., moved to continue the injunction until th e
hearing or further order .

The Regulations of 11th July, and the supplementary regulation s
of 18th July were within the scope of the powers conferred upon th e
Lieutenant-Governor in Council by sec . 2 of the Health Act, and, by
sec. 3 of the same Act, they have the force of law. Dr. Milne, by the
exercise of the absolute discretion reposed in the Lieutenant -
Governor in Council by the Statute, and for abundantly sufficient causes ,
though the reasons why the Lieutenant-Governor in Council "may
deem expedient" to make such Regulations cannot be inquired into,
has been lawfully and effectively removed from his former position o f
Municipal Health Officer . The injunction should be continued .

BT. J. Taylor, for defendant :—Although the Lieutenant-Governo r
Council was given power by sees .2 & 3 of the Ifealti, Act, to make an d
alter regulations, etc., which should have the force of law, for " Th e
establishment, management and maintenance of Local Boards of Health ,
their functions and powers ; " this does not include the power to put an

ATr'Y-GEN'L
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end to them or to depose a Municipal Health Officer appointed by BEOBIE, c. a.
them, with the approval of the Lieutenant-Governor in Council . The DIVISIONAL

COURT.
provision in clause 1 of the regulations of 11th July " such health

	

1892
officer shall be the Municipal Health Officer during the will of the

July 21 .
Local Board," recognized the effect of section 6 of the Act, " It shall be
the duty of the various Local Boards of Health to carry out the * *

Arr' .Gax'L

regulations * * of the Lieutenant-Governor in Council, * * MILNE.

and they may * * appoint or employ such officers and servants Argument.

as may be necessary for this purpose, and may remove such officers as
such Board may see fit ;" and this express power of removal having
been given to the Local Board alone by the same statute as that unde r
which the Lieutenant-Governor in Council acquired the right to make
the regulations in question, it follows that regulations having the effect
of dismissing a duly appointed Municipal Health Officer were ultra
tires of the Lieutenant-Governor in Council, and that the genera l
powers to pass such regulations, conferred by sections 2 and 3 of the
Health Act, must be understood as restricted in regard to such
dismissal, which was reserved to the local boards by sec . 6 of the Act ;
otherwise, all of the Act except section 2 was in force only at th e
sufferance of the Lieutenant-Governor in Council, who might, under
that section, pass regulations incompatible with the powers and dutie s
conferred on the Local Boards by the other sections of the Act .

Theodore Davie, A .-G., in reply :—The policy, intention and effect o f
the Act was to repose an ultimate supreme authority in the Lieutenant-
Governor in Council to assume absolute control of the whole questio n
of health regulations when necessity demanded, and to abrogate all
other authorities whatever by regulations having the force of law.
These powers were only intended to be exercised on an emergency ,
and in the intervals the matters were properly left in the hands of th e
municipal authorities and Local Boards of Health. In this case the
necessity for the exercise of the power, in the public interest, is
apparent.

BEGBIE, C . J. :

It was said that, notwithstanding the recent Orders in Council, the Judgment .

Corporation still retains its position as Local Board of Health, an d
consequently its powers under sec . 6 of the Health Act, Con. Stat. B.
C., cap . 55 ; according to that section, the Municipality alone can appoin t
and remove health officials within its district ; that if the Lieutenant-
Governor wish to appoint or dismiss an official, he must effect tha t
object mediately through the instrumentality of a Board of Health ;
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BEOaIE, C . J . that he cannot act immediately by an Order in CounciL That having
AM)

DI V̀IIIO
OT

AL power to make and alter rules for the "establishment" of local Boards, h e
he might, it is true, if he chose, displace the Council and establish som e

1892.

July 21 .
other body in its place ; then they would have the power to remove ; but

	 that he has it not himself. But, in answer to all this, surely, the power
Arr'Y-GE*t'L to " manage " in sec. 2 (a) eminently authorizes the appointment and

v .
MILNE . discharge of servants, as every householder knows. And here is, on

the 18th of July, sec . 1, a rule or regulation to the effect that th e

existing Municipal Health Officer is thereby removed . Then it was

said that this despotic power to make and alter rules, &c ., having the forc e
of law, given to the Lieutenant-Governor by secs . 2 and 3 of the Health

Act, could not mean that the Lieutenant-Governor was to have power
to annul the rest of that said Act ; that, deriving all his authority fro m
that Act, he must at least respect the other provisions of the Act
which alone creates his power. But that is an entirely wrong view.
It is of the commonest practice in every settlement of property tha t

unlimited power of appointment is given to the trustee or to th e

tenants for life, or some of them ; and then the deed continues, " An d
until such appointment, and subject to the same when duly made i n
trust for this, that, or the other purpose "—all of which purposes an d

Judgment . trusts are swept away so soon as the donee of the power has duly
intimated his will . It is, besides, quite improbable that the Statute
should mean, " We give you despotic powers over the whole Province ,
in ease of any epidemic, but we shall, by sections 4 and 6, remov e
from your power, not only Victoria and New Westminster, but ever y

municipality now or hereafter to be created, " i . e ., every centre of
population, every place where an epidemic is probable, or, indeed ,

possible .
Lastly, it is urged that section 104, sub-sec 84, of the Municipal Act,

1892, again expressly conferred this power of appointment on the Munici-
pality. But it is to be considered that the Legislature in April last
were fully aware of the existence of these provisions in the Health Act ,
and of the over-ruling powers thereby given to the Lieutenant -
Governor in any epidemic, and legislated accordingly, knowing that i n
any emergency the powers they then gave would be swept aside .

I think, on the whole, that Dr. Milne:s removal is lawful . The
objection against it is of a very technical character, viz ., that the
Lieutenant-Governor cannot do it of himself, nor until he has removed

the present local board and replaced it with another ; which is so wide

a step that he is desirous not to take it . But I think that the

W
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appointment and removal of officials comes within the head of BEOBIE, e. J. +

" management," and so even the technical objection fails .

	

DIVISIONAL
COURT.

Continue the order to the hearing or further order. But the

	

1892.

plaintiff must accept notice, on any day, of a motion for vacating this July 21.

order on the morrow.
ATT'Y-Gzw't

v.
Mn.Nz.

The defendant appealed to the Divisional Court, and the appea l
came on to be heard before CREASE, WALKEM and DRAKE, JJ., sitting
as a Divisional Court on July 23rd.

W. J. Taylor, 'for the appeal .

Theodore Davie, A .-G., for the Crown, respondent.

WALKEM, J . :
The proper course is not to appeal from the order granting the Judgment .

injunction, but to move to dissolve the injunction . The Court has no
jurisdiction to entertain this appeal, or to sit as a Court of firs t
instance to dissolve the injunction .

CREASE and DRAKE, JJ., concurred .
Appeal dismissed with coats .

The defendant then moved before BEGBIE, C . J., to dissolve th e

injunction, which motion being dismissed with costs, defendan t
appealed from that order to the Divisional Court .

The appeal was heard before CREASE, WALKEM and DRAKE, J. J ., o n
August 2nd.

W. J. Taylor, for the defendant, appellant .
Theodore Davie, A :G., for the Crown, respondent .

The judgment of the Court was delivered by CREASE, J . :—,

This was an appeal against the refusal of the Chief Justice to judgment ,
dismiss an injunction prayed for herein, forbidding Dr. Milne from
acting, or assuming to act, as Health Officer for the City of Victoria
during the remaining in force of the Provincial Supplementary Health
Regulations, 1892.

Mr. Taylor, for defendant, contended that the appointment of Dr .

Milne was based on the Health Act, Con . Stat. B. C., 1888, cap. 55 ,
which directly constituted the Victoria Corporation a Local Board o f
Health within its limits and jurisdiction.
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BEOBIE, C . J.

	

And that Dr. Milne had been elected by the Corporation as Medical
.LN D

DIVISIONAL Health Officer of the Municipality, with the approval of the
COURT.

	

1892

	

Lieutenant-Governor in Council, and so was in under a positive law.

July 21 .

	

That the Regulations Qf 11th and 18th July last were not of th e

ATT'Y•GEN'L
same force as an Act, because the wording of the power there give n

	

v.

	

was "to make rules, regulations and by-laws." So, he contended, they
MILNE. were to be considered as of only the same force as a by-law, an d

therefore could not be set up against an Act .

That the Legislature had given and could delegate no power to th e
Executive to repeal any part of the Act.

He then went on to argue that by the Statute and Regulations the
Lieutenant-Governor in Council might freely appoint, and from tim e
to time vary, officials to carry out health regulations in out-lying
districts, as they were not named, like Victoria, specifically as Health
Districts under the Act.

Moreover (sec. 6), the expenses incurred under the Act in Victoria
are to be charged against the Municipality, those incurred in the out -
lying districts against the Government, which confirmed his impressio n
of the meaning, according to his construction, of the Act .

But by the new Rules and Regulations, he contended, the Govern-
ment had practically repealed sec . 6. of the Health Act, Con. Stat. B.
C., 1888, cap . 55, and that they had no power to do so .

The next grounds of objection were that, in any event, the injunctio n
was too wide, and that injunction was a wrong remedy, for that th e
appointment being an office it could only be abrogated by a quo
warranto—Dillon, 4th Am. Ed., secs . 842, 843 .

As to the applicability of the long proceedings which would be
necessary under a quo warranto, specially ill-suited to an occasion of
urgency, it is to be observed that that proceeding is only applicabl e
where there is a doubt whether a person occupying an office is rightl y
appointed. No such doubt exists here .

Much of the above argument on behalf of the defendant wa s
disposed of by the learned Attorney-General in a concise and forcibl e
statement of the law governing the case, of which I shall tak e
advantage in my decision. It appeared to me, however, to go furthe r
in the opposite direction than the facts as laid before us, the genera l
purport of the regulations, and the law applicable to the present stat e
of the facts seemed to warrant, and this for reasons which I am about
to state.

Judgment

i
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The present law regarding the public health took its rise with the BEOBIE, C . J .
AND

Health Ordinance, 1869, which was passed when I was Attorney- DIVI
COJ

A L

General, and British Columbia still a Crown Colony. Its preamble,

	

ls92
which is still in force, affords the same reason for the passing of the

July 21 :
present Health Act, as it gave for the passing of the original Act .
That was passed because " it was necessaary to adopt measures, with ATT'vGxx' L

the object of preventing or guarding against the origin, rise, or MILNE.

progress of endemic, epidemic, or contagious diseases, and to protec t
the health of the inhabitants of the Colony, and for this purpose to
grant to the Governor in Council extraordinary powers, to be use d
when urgent occasion demands . "

When Confederation with the Dominion and Responsible Govern-
ment, with its necessary changes in the form of administration, were
introduced, and British Columbia became a Province of the Dominion ,

sec. 92, B X. A. Act, 1867, gave quarantine and the establishmen t
of marine hospitals to the Dominion Parliament.

The Act of 1869 was re-enacted, with all the necessary changes i n
form and . structure which the altered state of things required, and
assumed the shape of the present Health Act.

In other respects, the wording and purpose of the two Acts is identica l
and unchanged. The effect is to make the Lieutenant-Governor in Counci l

responsible " when urgent occasion demands," such as an outbreak o f

small-pox, cholera, or other epidemic disease, for the sanitary safety of
Judgment .

the whole Province, and for that purpose arms him with extraordinary
powers.

Now as such diseases, if not immediately checked, spread like wild -
fire through a country, and endanger even neighbouring places, the
Legislature has found it necessary for the public safety to arm th e
Lieutenant-Governor in Council with certain absolute and despoti c
powers to sweep out of the way—during the existence of th e
emergency—obstacles which prevent the freest exercise of the mean s
of extirpating the disease in the shortest possible time.

For ordinary times and minor diseases, the ordinary routine of Muni-
cipal health institutions is sufficient, but as those who have to administe r
these are confined in their jurisdiction to the Municipality and are dis-
connected from each other, and whose advocations are not such as t o
prepare them to deal with epidemic diseases, and being elected, of course ,
naturally study the wishes of those who elect them, which hamper s
counsel, and prevents timely and combined action. So, when a sudden
emergency happens and some epidemic begins its deadly career, and
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necessity demands that liberty, property, and all kinds of persona l
MILNE . convenience, and, to a certain extent, even ordinary local Municipa l

law should give way, while the emergency endures and the danger is
acute, to consideration for the public safety, upon the old established
principle approved by the experience of centuries, " Salus populi
suprema lex."

That is what has happened now . The " urgent occasion " contem-
plated by the Legislature as "demanding " from the Executive to pu t
the extraordinary powers of the Health Act into active exercise over
the whole Province has arisen in the recent inroad of small-pox, a s
evidenced by the affidavits before the Court, not only within, bu t
outside of the Municipality, and the regulations enacted and issued b y
the Lieutenant-Governor in Council, in the matter of small-pox, on th e
l lth July, 1892, cited as the Provincial Health Regulations, 1892, and
the Supplementary Provincial Health Regulations of the 18th July ,

Judgment . 1892, were the result. These regulations so issued, the Health Act in
sec. 3 declares, " shall have the force of law and be so recognized i n
all Courts of the Province," words which, in the ordinary construction ,
insisted on by Endlich (Maxwell) on Statutes, sec . 7, p. 10, and York & Y.
M. By. Co. v . the Queen, 1 E & B, Jervis, C . J., at p . 864 and 22, L. J
Q. B., 230, can only mean shall have the force of a Statute law . This
conclusion is enforced by the enactment of the Health Act itself in sec.
3, which provides, that "every such * * regulation * * so mad e
shall be laid before the Legislative Assembly immediately, if it be in
session, or, if not, as soon as possible after its next meeting, togethe r
with an account of all sums expended and all sums required for th e
clue execution of this Act, in order to be dealt with as such Legislative
Assembly shall deem expedient," a provision which refers the regula-
tions law to the law-making power to confirm, vary, or repeal, an d
makes the Executive directly responsible in a constitutional manner t o
the Provincial Parliament itself.

That this delegation of power was itself constitutional is clear fro m
Reg . v . Hodge, 9 App. Cas : 117, which declared in effect that th e
Legislature of a Province is possessed of sovereign powers in al l
matters on which it can legislate within the limits of the B. N. A. Act

BEOBIE, c. .1. even puts neighbouring lands in danger, the duty of the Executive i s
AND

D IVISIONAL clear, the disease has to be treated like the invasion of a hostile army
COURT

1892

	

ordinary routine remedies and authorities are inadequate to cope with
the occasion . The greater powers of the Health Act, framed expressly

July 21
.	 for such a time, are called immediately into action, and imperiou s

A1T'Y•GEN ' L
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1867, sec . 92, as the Imperial Parliament, in the plentitude of its BEGBIE, C. J .
AND

power, possessed, and could bestow, and consequently can delegate any DI
COURT

A L

person, or body of persons, to do what it can do itself.

	

1892
The Act gives the Executive power not only to make these regula- July 21 .

tions, but also " in like manner to repeal or vary them," and gives to - Arr'r-GEN
,,

each such enactment " the force of law . " And this extends to every

	

v.

"order, rule and by-law " made in accordance with the Act as well as

	

MILNE.

to every " regulation. "

The Act makes the Corporation of Victoria a Board of Healt h
within the limits of the city, having already defined in sec . 1 and its
sub-sections its functions and powers under that Act .

The Corporation have also a general power under the Municipal Act'
1892, sec. 104, sub-sec . 84, to pass by-laws for the preservation of th e
public health, including the sanitary condition of the Municipality, and
sub-sec . 55 for the giving of notices and taking precautions in the case o f
any infectious disease, and other general ones as to drainage, &c., not
necessary to mention here .

The only by-law the Corporation has passed relating to the publi c

health is By-law No. 131, providing for a standing Sanitary

Committee, a Sanitary Inspector, and a "Medical Health Officer . ' Judgment .

The latter is thereby called on to report from time to time, first, upo n
all matters relating to the public health ; second, on the sanitary
condition of the Municipal and other public buildings ; and third, on

or before the 15th December in each year to report upon the sanitary
condition of the city.

There is no by-law of the City relating specially to smallpox. It is

mentioned incidentally in the general powers of the Sanitar y
Committee in secs. 12 and 13 of By-law No. 131, but only wit h
reference to any case arising in a hotel or boarding house, and has n o
general application, so there is no by-law to clash with the Provincia l
Health Regulations. Indeed, there was no preparation whatever ,
whether by building or by-law, for the sudden appearance of an y
epidemic within the city, much less without it. So when it came, i t
found the Municipal Officers totally unprepared, and the result was
confusion and, for a time, something like a panic .

It was just the " occasion " for which the general Health Act lay
prepared. The small-pox quickened into life, and its powers at once
overshadowed the restricted activities of the Municipality in favour o f
the emergency provisions of the Provincial Act, which latter were
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framed to extend over the whole of B. C., and for the public safety, to
have almost despotic sway, until the direful necessity which called

them into being should be proclaimed by the Executive to be overpast .
The Local Board of Health, as I have mentioned, had already been

appointed, and the " Medical Health Officer " (his proper designation )
appointed and approved by the Executive as Local Health Office r

under the Act. The Executive which by approval appointed him
could at any time (Interpretation Act, Con. Stat . B. C., 1888, cap. 1 ,
sec. 8, sub-sec. 29) disapprove, whereupon his appointment, so far as

such disapproval extended, would cease .
A Chief Health Officer was at once appointed whose every instructio n

as to small-pox matters, all other Health Officers, as a principle of th e
Act, were bound implicitly to obey, and to whose system of dealing

with the epidemic, whatever their own private opinion, all Health

Officers were implicitly and loyally to follow . Immediately on the

appointment of Dr. Davie as Chief Health Officer, public confidence
began to return ; and to his organizing powers, skill and exertions ,
humanly speaking, the abatement and proximate abolition of the
disease must be attributed . As to the cause of discord betwee n
himself and Dr . Milne in the management of small-pox at a critica l
moment of its career, it is not necessary for us to enter. Discordan t
views at such a crisis are a living danger to the public, and at al l
hazards, the Health Act clearly intends, must be promptly suppressed .
That is especially the province of the Executive, who are directly an d

immediately responsible to the Provincial Parliament for their acts .
They have decided to withdraw the appointment of Dr . Milne and
prevent his acting as Health Officer under the Act . The injunction ,
however, by- which this was done, in my opinion, went further tha n
the regulations themselves warranted. Without attempting to set a
definite limit to the extraordinary powers of the Health Act—which
naturally are measured from time to time by the " urgency of th e
occasion," and the extent of the danger to the public health—it is clear ,
I think, from the Regulations of the 18th July, 1892, as read in th e
light of section 1, and the subsequent sections of the Regulations o f
11th July, 1892, which practically have in immediate contemplation ,
as by the urgent occasion of small-pox, that the removal of Dr .
Milne should be confined to forbidding him to act as Health Office r
for the City of Victoria, so far as all matters connected with small-pox
are concerned, during the remaining in force of the Supplementary
Health Regulations, 1892. With his position as " Medical Health
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Officer " of the Municipality, and his duties under that apart fro m
small-pox matters, the present injunction does not interfere. The
question of the appointment of any other officer, to which Mr . Taylor
alluded, is not in any way before us.

I am of opinion, therefore, that the injunction should only be varie d
to the extent I have mentioned, and the appeal dismissed with costs .

207

SUPREM E
COURT.

BEOBIE, C. J.

DRAKE, J.

1892.

July 21 .

A1'r ' v.UEN'L
v.

MILNE.

REGINA e+. AH GIN .

Criminal law—Certiorari—Motion to quash conviction--Practice—Ride of Court requiring SUPREME

	

Recognizance with s4cient sureties—Necessity for affidavit of justification—Juris.

	

COURT.

diction .

	

BEOBIE, C. J .

DRAKE, J.

	

The Court, or a Judge, has no jurisdiction to entertain a motion to quash a conviction

	

1892
moved up by certiorari, unless the defendant is shown to have entered into a
recognizance with one or more sufficient sureties to prosecute such certiorari with _ July 22.

	

effect and pay such costs as may be awarded against him, etc., as provided by

	

REGINA
Rule of this Court of 27th April, 1889.

	

v.

	

2. The Court must have an affidavit of justification before it, upon which it can judge

	

Au GIs .

of the sufficiency of the sureties .

C. Wilson showed cause to an order nisi to quash a conviction Argument.

against Ah Gin and others, for gambling, made by Justices of th e
Peace at Westminster, which had been moved into this Court by

certiorari . The motion cannot be entertained in this Court, because
the defendant has not complied with the Rule of this Court, pn_ased

27th April, 1889, which reads as follows :

" No motion shall be entertained by this Court, or by any Judge sitting for th e
Court in Chambers, to quash any conviction, order, or other proceeding which has been
made by or before a Justice of the Peace (as defined by the Act) and brought before the
Court by certiorari, unless the defendant is shown to have entered into a recognizance
with one or more sufficient sureties in the sum of $100, before a Justice or Justices o f
the County or place within which such conviction or order has been made, and whic h
recognizance, with an affidavit of the due execution thereof, shall be filed with th e
Registrar of this Court, or unless the defendant is shown to have made a deposit of th e
like sum of 8100 with the Registrar of this Court, such recognizance or deposi t
respectively being entered into or made with or upon the condition that the defendant
will prosecute such certiorari at his own cost and charges with effect, and without an y
wilful or affected delay, and that he will, if ordered so to do, in case such conviction,
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order, or proceeding is affirmed, pay to the Justice or Justices, or other person s
appearing to support the same, such costs and charges as shall be directed by the Cour t
on the hearing and determination of such application, not exceeding the amount of cost s
and charges if taxed according to the course of the Court . "

There is a recognizance, but there are no affidavits of justificatio n
from which it can be judged whether the sureties are sufficient o r
not—Reg v. Richardson, 17 Ont . Rep., p . 729 . The order nisi should
be dismissed, and the writ of certiorari quashed .

H. D. Helmcken, contra : The Court will now permit the recogni-
zance to be perfected by the addition of affidavits of justification, and
should adjourn this motion for that purpose—Reg. v. Abergele, 1
N. & P., p . 235 .

Per Citriam—The objection is fatal to our right to entertai n
or adjourn the motion. If the appellant were now in a position t o
show the sufficiency of the sureties, it might be sufficient to satisfy th e
rule. On the material before us we have no power to make any orde r
except dismissing the order nisi. The of jection does not affect th e
validity of the writ of certiorari, which will stand .

Jlotion dismissed ivitic costs, with leave to move again .

NOTE .—The above Rule is printed in the addenda to the Supreme Court Ruled, 1890 ,

p . 145.

Re W. N. BOLE, JUDGE OF THE COUNTY COURT, ETC , I\
THE MATTER OF A CERTAIN CONVICTION OF AH TIM
AND OTHERS .

Prohibition—Power of County Court Jndye to award coals of appeal to him from a

July 22 .

	

summary conviction against a person improperly made respondent—Extoppel .

A County Court Judge, upon an appeal to him from a summary conviction, has n o
power to award costs of the appeal to be paid by a person not a party to th e
conviction or proceedings before the Justices, though improperly mad e
respondent to the appeal, and who has not appeared thereon or objected .

2 . On motion for prohibition statements of fact, necessary to found jurisdiction in th e
Inferior Court, appearing in the order of the Inferior Court in question on th e
motion, may be contradicted.

re, whether the same rule does not now apply to certiorari and habeas corpu s

applications .

SUPREM E
COURT.

BEOBIE, C. J.
DRAKE, J .

1892 .
July 22

REGLN A
v.

An GIN .

SUPREM E
COURT.

BEOBIE, C . J .
DRAKE, J.

1892 .

REGIN A
v.

AR TIM .
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4. Qaare, whether it is necessary to found the jurisdiction of a County Court SUPREM E

Judge to deal with a so nmary conviction on an appeal to him, that the conviction

	

COMM

should be before him, since the statutory appeal is in effect a rehearing of the BEOBIE, C. J.

information de novo. An objection to the jurisdiction of the County Court Judge DRAKE, J .

that the conviction was not before him, disregarded.

	

!892.

July 22.

MOTION for a writ of prohibition to W. N. BOLE, Esq., Judge of	
the County Court of New Westminster : Am Tim

AI..

Ah Tim was convicted before two Justices of the Peace at New Statement.

Westminster upon an information, laid and prosecuted by some perso n

whose name did not appear in these proceedings, charging him wit h
gaming, contrary to a By-law of New Westminster, and was fined $50 .

A notice of appeal to the County Court Judge of New Westminste r
from this conviction was served upon the Municipal Corporation o f
New Westminster, who had not appeared, at least eo nomine, as
parties to the prosecution . No notice of appeal was served upon the
prosecutor, or upon the convicting Justices, as far as appeared, nor, a s

a consequence, had the conviction, evidence and proceedings before
them been returned before the County Court Judge by the convictin g
Justices for the purposes of the appeal . The appeal came on to be
heard before the County Court Judge, and, no one appearing for the
City of New Westminster, the respondents mentioned in the notice of
appeal, the learned County Court Judge allowed the appeal, and
ordered the costs of the appeal to be paid by the City to Ah Tim .
These costs were afterwards taxed, and proceedings were being take n
to realize the amount by execution, when C. Wilson for the City obtained
an order nisi from this Court for a writ of prohibition to restrain the
officers of the County Court from proceeding to levy, on the groun d
that the County Court Judge had no jurisdiction to make the order .

Bel yea showed cause : No prohibition will be granted if the Argument.

subject-matter of the appeal was within the jurisdiction of the Count y
Court Judge, however wrong his order may have been, Ellis v. Watt ,
S C. B., 614. The respondent not appearing, the County Court
Judge had no option hut to quash the conviction, Reg. v. I'urdey ,
34 L. J . M. C. 4. If the city were not proper parties they should.
have appeared and objected to the order for costs going against them .

C. Wilson, contra : The County Court Judge acquired no juris-

diction to deal with the appeal in any way. The statutory notices t o
the prosecutor or convicting Justices not having been given ,
the appeal was not properly before him . These prerequisites to
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jurisdiction will not be assumed, and have to be proved whether the
respondent appears or not, in,order to entitle the County Court Judge
to deal with the matter. Even if these notices had been given, the

objection that the conviction appealed from was not before the County
Court Judge would be fatal to his jurisdiction to proceed—Trotter' s
Appeals from Convictions, p. 53 . The city were no parties to th e
prosecution, and the order for costs against them was wrong.

BEGBIE, C. J . :

Judgment. On the 16th September, 1891, the defendants had, before three

Justices at New Westminster, been convicted of being onlookers in a
gambling house and fined, with imprisonment in default . On the 22nd
September notice of appeal to the County Court Judge, His Honour
W. N. BoLE, was presented, and due deposits made. (It was alleged

that the money had come into the possession of the Corporation o f
New Westminster, but it was on the other side stated that there was
no evidence of this). The notice of appeal was addressed to the thre e
convicting Justices, but was served, not on them, but on the solicitor
to the Corporation, and it nowhere appears that the Corporation were
the prosecutors, or who was the prosecutor. The appeal was, on the
28th October, 1891, entered in the County Court books as Alt Tim
and others (appellants) v . The Corporation of Yew Westminster
(respondents) . It was called for hearing before His Honour Judg e
BoLE, on the 3rd November, when the appellants appeared, but n o
person appeared for the respondents. His Honour thereupon made a n
order, reciting that service of the notice of appeal was proved, tha t
there was no appearance by the respondents, and no convictio n
returned into his Court, and he therefore allowed the appeal, etc ., with
costs to be paid by the respondents, and he ordered them to return the
amount of the deposit . The costs were thereupon taxed, and a warran t
of execution against the goods of the Corporation was issued for th e
taxed amount. On the 14th December a rule nisi for a prohibition
was, on the application of Mr . Wilson for the Corporation, granted by
we, on the ground that the County Court Judge had no jurisdictio n
owing to the defect of service . It is true due service is alleged in th e
Judge 's order, and that all findings of fact necessary to support the
jurisdiction of an inferior court are, according to Britain v . Kinnoird,
1 B.& B., 432, and that class of cases, not to be controverted . But I
apprehend that doctrine is confined to applications on certiorari and
habeas corpus. It would be extraordinary to extend it to applications i n
prohibition, where the sole fact to be examined may be, are the findings

SUPREME
COURT.

BEOBIE, C. J .
DRAKE, J.

1892.
July 22.

As Tim
ET AL.
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true? And Paley Convict ., 5th E-1 . p . 401, note (e), doubts whether those SUPREM E
COURT.

cases would be now fully supported, and he propounds as a result of
[laGS1E, c. J .

all the cases that, " If the fact found he all essential to jurisdiction, or DRAKE, J.

on which jurisdiction depends, it may be shown that there was no

	

1892.

evidence before the Justices to warrant the finding "—Ibid . At all July 22.

events, this seems eminently true in an enquiry on prohibition . And on lee Bata.

the ground on which I granted the. rule alai, we both think it must no w

be inane absolute If A has a complaint against B or C, or B and C ,

and takes out a writ against B alone, which he setae .

	

C alone ,

though neither B nor C appear at the hearing, the Judge has n o

jurisdiction to give judgment against either of their . Under the

present circumstances the County Court Jude alight very pardonabl y

err ; indeed . could scarcely help erring, being kept in the dark by the

respondents, who, we are told, purposely abstained from attending or

from pointing out the irregularity, which they alone seem to hav e

detected at that time. Still, they were, of course, not bound to appear .

As the parties cannot collie to terms, there must be prohibition as to

any further proceedings in the County Court--that is, the now

threatened execution niu-t be stayed .
I do not much regard the ohjeetion that the County Court Judge ,Jiolgincut .

could do clothing until the conviction was before lulu . The recen t

Statutes, which have changed the nature of the appeal, have altere d

the position of the parties. The appeal is now a re-hearing, iii whic h

the charge must be tried

	

,loco . The appellant is not now so muc h

a prisoilei' seeking to giuisll a conviction as an accused party coinin g

into t'ourt to meet an accusation . If the accuser, of set put pose an d

with knowledge, designedly stays away, a •judge must almost o f

necessity dismiss the charge alai the accuse(I together .

Our judgment does not ad-het anything that ha, been done o r

decided, we only prohibit the execution and all further prececihug s

before the County Court .fudge .

It is not for ns to say what steps are open to the appellant,,o r

whetilec' they can take any steps to regain possession of the deposi t

looney. We are told that this by some extraordinary and quite

illegal way has come into the posses-ion of the respOideilts ; hilt of

this it is said there is no pro )1', and we dope it is not true. It woul d

have been quite improper for the Corporation to have accepted Th e

deposit, even if offered to them . The provisions of the Statute ar e

precise, and should have been followed . The convicting Justices ar e

to receive the deposit and enlarge the defendants : and are then to
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SUPREM E
COURT .

BEOBIE, C . J .

DRAKE, J .

1892.
July 22 .

Re Bois .

DIVISION,U .
COURT.

transmit the conviction, and the money, to the County Court . Nothing
of all this has been done . It might, indeed, have been argued (but th e
point was not raised) that the power given to the Court of Appea l

(sec . 77, Su.mmtary Convictions Act), to order the restitution of th e
deposit money, was only intended to be given when the Statute ha d

been complied with, and when the deposit was in the power of th e
County Court itself, as ordered by sec 85, i. e., I suppose, in the hands

of the Registrar. Upon this point we give no opinion .

DRAKE, J., concurred.

MCCLARY MANUFACTURING CO. e. CORBETT .

1892 .

	

Practice—Judgment by default—Speria/ endorsement, inctudidy a c/aim for in/,. ,q /

August 22.

	

Liquidated or unlignidatcd demand.

(te/d, per BBoiiii, C . .1 ., CREASE and DRAKE, JJ .—A claim specially endorsed o n
writ for amount of an account rendered and "for interest thereon at six per
cent . until judgment," is not a liquidated demand under Order III ., Rule 6, and
and an order setting aside judgment thereon as in default of appearance ,
sustained .

A PPEAL on behalf of the plaintiffs, from an order of Mr . Justice
M€:CREIGHT, setting aside judgment by default for 83,911 agains t
defendants, on the grounds that the special emlorsement on the writ ,
which was in the following words : " To amount of account rendered
for goods sold and deliverer l by the plaintiffs to the defendants at thei r
request, w3,888, and the plaintiffs claim interest thereon at G per cent .
until judgment, " was not it sufficient statement of a liquidated demand
under Order III . . Rule t ;, and that, if it was otherwise sufficientl y
certain, the claim for interest included was an tinliquidated demand .

Yates for the plaintiffs, appellants : The endorsement is sufficien t
as containing sufficient particulars to enable defendants to deckle
whether they should defend or not—Sritla v . 11 ' it .4mi, 5 C. P. D ., p .
25 • Walker v . Hi( /, .s, 3 Q. B. D ., p . 8 : Bichevs-,.8i ,eiyGt, 22 Q . B. D ., p .
7 : Aston v. Haovit :, 41 L. T. N. S ., p . 521, and the reference to the

MCCLA RS
MANCF'O CO .

CORBETT .

Statement.

Argument .
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account rendered imported the particulars, as there stated, into the DIVISIONA L

endorsement. COURT.

1892.Wilson for the defendants, respondents : Whether the endorsement August 22 .
is otherwise sufficient or not, the claim for interest in the endorsement,

McCLARYincluded in the judgment, is not a liquidated demand .

	

MANUF 'O Co .

Per Cerioin .—A judgment in default, under Rule 68, cannot be
obtained upon an endorsement including a general claim for interest ,
that being an unliquidato I claim .

Appeal tlis'nti.,setl with costs .

McKAY v. CLARKE.

	

DIVISIONA L
COURT.

Execution Act - Order for payment into Court of money levied to answer claim-4 of third REM E, C. J .
persons for wage s— Practice—Irregularities—A,(T+davit .,—Iutittdiu,_Olmerra/tons on DRAKE, J .
eject of C. S. B. C. 1384, cap. i?, see. .'1.

The plaintiff having recovered judgment and execution iii this action in the Suprem e
Court, the Sheriff levied the amount thereof from the goods of the defendant .

Five persons, to whom the execution debtor was indebted for wages . obtained an
ex parte order from a County Court Judge, professing to it as a Judge of th e
Supreme Court—under Stat . B. C ., 1891, cap . 8, and Rules of Court printed i n
B . C . Gazette, 4th November, 1891—for the Sheriff to pay into Court out of th e
moneys levied the amount claimed by them, in order that they might be a t
liberty to establish their claims thereto, in preference to the execution creditor ,
under C. S . B. C . 1888, cap 42, see. 21 .

Neither the order nor the affidavits in support of it were styled in any cause, but " In
the matter of the Execution Act and of A . E. Clarke, judgment debtor . "

Held, I . The order and affidavits were irregular, as not being styled in any pendin g
cause .

2. The order ought not to have been made ex parte.

a. Sec. 21 ,a/u•a only authorizes the order therein provided for to be made by " a
Judge of the Court out of which the process issues," and " upon proof of th e
claim," and the County Court Judge had no jurisdiction .

4. An order for payment into Court of the moneys levied is unauthori, . .. .1.

ON 25th January, 1892, W. N . Bo1.E, Esq., Judge of the County
Statement.

Court of New Westminster, made the following orde r

" In the Supreme Court of British Columbia. In the matter of th e
Execution Act and in the matter of A. E. Clarke, a judgment debtor .

v.
CORBETT .

1892.
February 7.

MCKA Y
V.

CLARKE.
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REGIME, C . J . In Chambers before His Honour Judge Bole . Upon hearing (the fiv e

1892 .

	

claimants) and upon reading the several affidavits of the sai d

February 7 . claimants filed herein, I do order that out of the money realized o n

execution against the said A . E . Clarke the amount claimed by them ,
MCKAY

the said claimants, for wages, amounting in all to x266, be paid int o
CLARKE.

Court by the Sheriff of the County of New Westminster . Liberty to

all parties to apply . "

No notice of this application was given to the execution creditor ,

the execution debtor, or the Sheriff.

The defendants appealed to the Divisional Court .

P. .E. le tiny, for the execution creditor, appellant .

The Judgment of the Court was delivered by BEanIE . C . .1 . :

The plaintiff' hawI in this action in this Court recovers I a judgment
by default against the defendant on the 26th November, 1891, o n
which execution had issued. The Sheriff had seized and sold, and ha d

made in all $173 .90, on the 25th January, 1892. On that day, on the
)Hirte application of five persons, alleging claims upon Clarke fo r

unpaid wages, the Judge of the County Court had ordered the Sherif f
to pay into Court the stun of 6 .66. The plaintiff appealed The five
applicants had been served with notice of this appeal . but not
appear. The whole of these proceedings are quite irregular . The
order of the 25th January, not intituded in any cause, nor referrin g
at all to any action, directs the Sheriff, out of the Iuoiievs then itr hi s

hands, to pay 6266 into Court . How is this to be lone e Apart from

the arithmetical difficulty, how is money to he paid into Court whe n

no action or matter is nagg ed ! The so-called affidavits upon which
the order was made do not appear to be iutituled in any cause o r
matter, and it tray be doubted whether perjury would lie on them :
in which case the order is made without any evidence at all . This
makes a difficulty for us also, since we cannot rely upon the statement s

as to the absence of notice to the parties interested in these allege d

atiidaN, it s . Mr. Ii•a ing contended that this defect is on

	

in thi, Court
by the operation of see. cap. :,, of the Con . Stitt of B . C . 1588. Bu t
the order speaks for itself. It professes to be made merely on ex 1)(00

statements . But it does not appear consistent with natural justic e
that an order interfering with the rights at once of the judgmen t
creditor, the judgment debtor, and the Sheriff, should he made withou t
hearing any of the three . Without entering on the question whethe r

Judgment .
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a County Court Judge has any authority whatever to interfere in a BEGBmE. C. .i .

Supreme Court action, on this point, or upon any point except the

	

1S92.

matters mentioned in ss. 48, 49, an 1 146 of the Comity Courts February % -

Act, Con. Stat. B. C . 1555, cap. 2 .5, it is clear that sec. 21 of the

	

MCKer

Kceeution Jet, Con. Stat . B. C., cap. 42, does not warrant the

	

V.
CLARKE.

present order to he wade by (l y Judge . That section only pro-
fesses to authorize a Judge of the Court out of which the proces s
issued " to deal with claims for wages " proved " before him : and this
order does not allege the claims to have 1Ieen proved : on the contrary ,
it implies very clearly that they are not yet proved, for the Judg e
orders the uumey into Court . But the order which the Judge is by
the Statute empowered to make is an order for payment to the proved
claimants. The present order is for payment into Court, an order which
no Judge is empowered to make . It is to be remembered that an execu-
tion creditor, and a sheriff, have by law very stringent : fights in regar d
to the execution moneys, when levied and actually in the Sheriff"s
hands, rights which cannot be wrenched from thew except by Statute ,

and then the Statute must he strictly followed . I do not know what
has 1cen dune tvith the execution money under the presumed exigency Judgment .

of the order of the 25th January . I do not know what the parties, or
any of them, suppose to he the meaning of that order, or whether it
htas,nty Meaning. ; lilt what(' yre has been done under it iuust he, lik e
the order itself, set aside with rusts to he paid to the plaintiff 1)y th e
five persons who have mule this appeal neeessai,v. All iuuueVs, if fury ,
which the Sheriff has parted with under its supposed exigency . must
be repaid to hint .

It is of some interest, from a creditor's point of view, to consider
what would he the effect on his rights of the order now impeached ,
and what may be the apparent effect of the Statute any case ,
supposing it to be regularly invoked. McKay the plaintiff, lists ha d

all the risk and expense of the action, but as soon as it bears an y
apparent fruit, the five applicants seize the whole of it, Icaving hin t
to pay tie She) itrs poundage and expenses, and leis own solicitor' s

hill of costs, and stripped of all hope or right of recovering any portio n
of hi, plaint against the defendant . For even if Clarke lie a wealth y
man, McKay ran never issue another execution on his present judg-
ment, which has l)ecn satisfied by the levy (if Clarke he wealthy, th e
Sheri lust he Uppesed to have made a sufficient levy) ; and if Clark e
he a poor nnan, there will he nothing for the Sherif f' to seize. Nor could
McKay ever bring another action against Clarke, having already gone
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REGRIE, C. J . to judgment and execution for the same cause . Nor could McKay ,
1892 .

	

or the Sheriff by making an extra levy, have guarded against potentia l
February claims for wages which might be sprung upon them . The Sheriff

\1cKAY may levy and make the sum endorsed on the writ of exe cution, and no

CLARKE. more. Under such circumstances, the wisdom of any longer bringing
any action, even with the most undoubted right and against the mos t
solvent defendant, may appear more than questionable .

DRAKE, J., concurred .

f=ell . 13uw'Ar h

	

A municipal bylaw of the City of Vancouver, authorized by Provincial statute ,
provided . " fn case any traveller coming front without the city

	

"

	

is
infected with, or exposed to, any of the diseases mentioned in this by-law (of whic h

	

O' .E3C~/

	

small-pox was one), the :Medical Health Officer, or Board of Health, may make effectiv e
V

	

provision, in the it cutter which to them shall seem meet and rest for the public safety ,
Sxtt- s71g by removing such persons to a separate house, or by otherwise isolating them, if it ca n
67 Sc3 Jh

	

be done without danger to life, and by providing nurses and other assistance necessar y~~
for them at his own cost and charges, " etc .

/,t k I r.AALd'

	

B . having been for 36 hours in Victoria, a city of 20,000 inhabitants, in which there were
38 Stet 89V- .i3 cases of small-pox, came directly thence to Vancouver, where lie landed . He wa s

	

d as,A

	

thereupon, by direction of the Medical Health Officer of Vancouver, under colour o f

	

V Swydeit

	

above by-law, arrested and confined in quarantine as a traveller, etc ., " exposed to " the
LV wu/'e //a

	

disease . Upon motion for a writ of habeas corpu s
Uq/tII ScGIC

	

Held, per MCCamat T, J .—'That B . was a person " exposed to the disease," and tha t
the detention was lawful.

	

Writ refused.
;Subsequently, upon similar motion to %VAr .ttE:M, J .
lfrbl, per WALKEst, .1 . :

a person imprisoned may make fresh application for a habeas corpus to every
Judge or Court in tur n, who are each bound to consider the questio n
independently .

_'. The detention was unlawful an I not within the scope of the by-law . The
authority to detain, isolate and nurse, could only apply to persons sufferin g
from the disease .

:t . B . could not be said to be a person " expose :1" to the disease merely because
he came from and had been 36 hours in a city infected with it to the exten t

j

	

I . Wit granted.

Statement .

	

'BY the I trteoueee ltte'rrrjrt~rrttiett Jet, Stat . B. C . 1`t86, cap . :12 sec . 94 ,

sub-sec . 194, the city was eutpovvcreul to make Ity-laws "frlr providing

Re GEORGE BOWACK .

	

1892.

	

teareller:r " exposed to " ce rtain diseases—" Exposed to " defined—/light to apply for

	

July 20 .

	

Writ of habeas Corp's serittuin to dijlerent Judges after refusal by our Judge .

McCRE!GHT, .1 .
ly ALKE1i, J .

Habeas Corpu .e—,11unicipul health By-law authorizing confinement and isolation of
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for the health of the city and against the spreading of contagious or atcCREIGIHT, J .

infectious diseases, " and by Stat. B. C. 1889, cap . 40, sec . 37, amending
sub-sec 92 of sec. 142 of the said Ineorporution Act, 1886, power was
given to pass by-laws " for regulating, with a view of preventing the

	

Re

spread of infectious disease, the entry or departure of vessels at the GEO. BOWAC K

port of Vancouver, and the landing of passengers and cargoes from such
boats or vessels, or from railroad carriages or cars, and the receivin g
of passengers or cargoes on board of the same, "

In pursuance of these powers, on 2nd February, 1892, the Corporation

of Vancouver passed a By-law, No . 131, called "The Public Health By -
law," which provided, utter al i.a, by clause S : " The Medical Health
Officer shall have power to stop, detain and examine every person o r
persons, freight, cargoes, boats, railway and tramway cars, coming fro m
a place infected with a pestilential or infectious disease, in order t o
prevent the introduction of the same into the city . " By clause 2 9
the City was empowered to remove and isolate any traveller " expose d
to " the disease conning from without the city . (See head-note an d
judgment of MCCREIGHT and \VALKEMI, JJ. )

The circumstances under which the arrest was made, and was sough t

to be justified, more fully appear in the judgments of MCCREIoowr

and WAL>;EM . JJ . (post), upon the respective applications to them for

writs of /,obeos eoej iiis to obtain the discharge of B . from confinement .

E. P. Da"i .s obtained a summons from MCCRElGIrr, J., returnable
at New Westminster, to show cause why a writ of l<<rheos corpu s

should not issue to discharge Bowack from confinement .

A . St . G . Iloinerslen, for the Medical Health Officer and City o f

Vancouver, showed cause .

E. P. Dark's, for Bowack, supported the summons .

MCCREIGHT. J. :

In this case a summons was served on the Vancouver City Council ,
to show cause why (eorge Bowack should not Ike discharged from th e
quarantine hospital in Vancouver, where he louI, by )lirection of th e
authorities in Vancouver, Levu detained against his will, was argue d
before me at length yestermlay and to-day, and speedy decision, in vie w
of his Icing in custody, is obviously desirable .

From affidavits it appears that he was in Victoria, a city proved to
be an infected locality, for 3G hours only, taking, no duubt, all the

1892.
July 20 .

Statement.

Judgment.
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JteCREIQIT, J . precaution in his power against infection from small-pox . That, on
the morning of the 15th, lie arrived in Vancouver I)y the Yosemite ,
was arrested on landing, and placed in quarantine, from which he

lie

	

claims his discharge as being illegally in custody .
GEO . BOW WI

His discharge is resisted and his detention justified by the city ,
under the Health By-law of ltarclt 17th, 1892, especially unde r

sections 7, S, 10, 16, 18, and 29, but especially larder the last sectio n
(see. 29), which is as follows : " Li case any traveller cooling from
without the city * * is infected with, or exposed to, any of th e
diseases mentioned in this Ly-law (of which small-pox was one), th e
Mledical Health Officer, or Board of Health, may make effectiv e
provision, in the manlier which to them shall seem meet and hest fo r
the public safety, by removing such persons to a separate house, o r
by otherwise isolating theta, if it can he done without danger to life ,
and Ly providing nurses and other assistance necessary for theta at
his own cost and charges, " etc .

With a view to construe this and other sections of the by-law, it i s
propel' to o1)5e1've the powel'S given to the City by their 111rui'pvl'aLtioi i
Act of 188t ;, sec . 142, snla-sec. 91), " For providing for the health of
the city and against the spreading of contagious or infections diseases . , ,

By their Act of 1559, sec . :17, this was amended by wading : "For
reglihititlg, with a view to prevelltittg the spread of infectious Iiseases ,
the entry or departure of boats ofu vessels at the port of Vancouver ,
and the lauding of passengers and cargoes front such boats or vessels ,
or trout railroad carriages or cal s," ,4:c. It seems plain from this las t
section that the City Council have power to pass 1T-la vs which shoul d
v'ari'ant their action in the present case, and the only a lni'stion i s
lV 11(. 0101' their Iv-law is sufficient for the purpose

Thhv-law iliust Le (onstini-I lv the usual rifles and canon s
ei11 loved in the coltstrti) tioit of Staid) s, siilrleet, of lulli'e, to certai n
exceptions, whowever, are not rev:dent, in this case—/;,u/lic h
(J/u.C)'' /I) u,t 'f„l i , lr .., pp IS and 19, Re

	

1N91, 2 Ch . pp.
and 9 C. A .

It lllllst he 1'eilte ti 1 erect that quarantine regulatoins are framed, n o
)bait, with the assistance of medical advice, lv'lliclt affords the best
information as to how to pre% cut the spreading of infections diseases ,
and it is common know ledge that quarantine t'e,gulattiolts are directe d
to prevent such spreading of disease from ships arriving front infected

localities .

1892 .

July 20.

Ju lgmeut.
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The 29th section may not be framed as clearly as it might he, but I }IccnE1OHT, J .
think that it covers the present case, bearing in mind the principles of

	

1892.

construetioti I have referred to. It deals with travellers cooling from 	 July 20.

without the City, &c ., and " infected with or exposed to " any of the

	

Re
Bowackdiseases mentioned on the by-law. I twist construe the words " infectet i

with or exposed to " iu connection with the sections of the by-la w
referred to, and the fact that ale lir al science and experienc e
)lenionstrate that infection lurks on the suth'rer for some time heroic i t
Iteeotne, pallpable, told that shell cases have to ii prOyide 1 for. Sec.
29 semis to vae to have Veen intended to, and that the words do, cove r
shell eases, without which the by-law woid(l have been imperfect an d
of little use .

It was contended that the section only authorized the detention o f
persons actually shown to he infected on examination (see sec . 8), Itut
this t :ontention ignores the words "exposed to" iii sec . 29. The
evidence is ample that Victoria is an infected locality, and recognize d
as such on the Sound and other places, and I think the by-law is Judgment .

obvionsly a very beneficlatl measure, and as sod' to be liberall y
construed .

Mr . Alois, ill liis argtuueut, for which I am obliged to hint, glu t
illustrations, each illteli(letl as a t'e(lut'!to ore tt/isai'r/Nttt, of the position
taken iy the laity Council and their const r uction of the expression
" exposed person . i .Mt the affidavits show that Seattle and \V ' hateoui ,
in the United States, are adopting the same course of treating al l
persons au'riving ill those towns from Victoria as " exposer 11eisoris . ' ,
if the islalnd and Mainland were under separate lio yermher, ,, as was
n,etuatlly the case some vear:s ago, no objection could be tatl :en, any
more than to the action of those towns, and the (ircurustance tha t
Vletol'L't and Vancouver are under the same l ;over niielit can make n o
thftelencl . as to \\ !tether an individual is all " (o .posed person or not .
' l ' I,e fat is that quarantine regulations treat persons alrriv- ing fron t
iufeeted localities as "exposed persons ." IUrauuwell alludes
-wee where to the difficulty of dravin'2' a line between dalvliirht alut l
darknss, lieeaulse of the long intervening twilight, but legislatio n
attempts to do so for certain purposes

	

Like~t ia ', luaraultine rcgttla -
tUUls seem to consider it correct, ln'aetleally speaking, to defin e
indlvi)luals coining Itoitm infected localities as exposed persons . The
expressto!l, no doubt, is very elastic, and it may liot he very logical to
classify an ilidividlal who has iteell in the outskirts of Victoria ,

' say for half all hour, together with a nurse, in a small-pox hospital,
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McCREIGHT. J . lad this only shows that we have imperfect knowledge as to ho w

1892 .

	

infection is propagated, and must adopt general and even arbitrar y
July 20.

	

measures to check it .
Re

	

Mr. Davis, for Bowack, suggested, though he did not much press it ,
(lam Bow-sex

that see . 41 of the Provincial Rules of July, 1892, repeals the cit y

by-laws.
I think that section is intended merely as a saving and not a

repealing clause ; moreover, considering, for the sake of argument an d

illustration, that the Provincial Rules may have the same force, in the

way of repealing, as a Statute, yet they, operating as such, must b e
restricted by the decisions that a Public Act of Parliament does no t

repeal a Private Act, unless such object is clearly shown . See Lord

Bramwell—Pellas v . Neptune Marine Ins. Co ., 5 C. P. D. 40, at p . 2.

A general later statute does not abridge an earlier special one —

Garnet v. Bradley, 3 App. Cam., pp. 952, 653, 966, and 969,

Judgment.
containing the observations of the Law Lords. I was told that

the decision of CREASE, J., in Victoria, covered the question as to th e

Provincial Regulations governing the present case. I am by no mean s

sure that the case before hint is the same as the present, which i s
Bowack's alone, and relating to his detention on land. No report o f
his decision was produa ed, and I must repeat what the late Master o f
the Rolls said, that " he could not act on a case unless a report of i t
was produced . " CREASE, J., May have thought that, on the evidence ,

he could not dissolve the injunction lie had granted, and I may observ 0

that, iu habeas corints applications, each Judge or Court is free to act ,

subject, of course, to the decision of a Court of Appeal
As all illustration of this in the Canadian prisoners ' case iii the

Court of Exchequer, reported as Leonard lVatson's case, 9 Add . & Ell . ,

p. 7 :31 .

	

The amt is, thcreforr, refused.

Statement .

		

Bowack, on July 25th, obtained a fresh summons for a writ o f
/ratbeas co,'1et .s from Mr . JUSTICE \VALKENE, returnable before him a t
Victoria.

C. E. Poole!, Q. (I ., and A . E. .11e/'hilli.t a,, for the Medical Ilealtl t
Officer and the City of Vancouver, showed cause :

Sections 8 and 29 of the Vancouver Health By-law (No . 131), i n
question, were within the powers conferred by their Incorporation Ac t
and amendments .
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The confinement in quarantine of Bowack was warranted 1)y clause McCREIOHT, J .

29 of the by-law, as he was a traveller coining from without the city and

	

1892.

"exposed to" small-pox within the meaning of the clause, having July 20.

admittedly come direct from Victoria, where he had remained for 36

	

Re

hours, Victoria being a place infected with the di-ease, the affidavits GEO . Bowee K

showing that there were 55 cases of small-pox there during his stay i n
that city . The circumstances constituted, in the opinion of medical
men, a danger of infection to himself, and, therefore, a correspondin g
danger of his spreading tile disease. A diffi :renee of opinion between th e
medical men, on either side, as to the degree of that danger could no t
attest the question, as the duty of deriding was cast by the by-la w
upon the Medical Health Officer or Board of Health, and all that wa s
necessary was that their action should not be without reasonable an d
probable cause .

It was not necessary, under clause 29, that any examination o f
the suspect should take pla with a view to ascertaining whether h e
actually had contracted the disease or not, or had been in actua l
contact with it, as a preliminary to his detention and confinement, It Argument .

was enough that the appeared to the satisfaction of the Medica l
Health Officer, or Board of Health, on reasonably sufficient grunds ,
such as are admitted here, to have been exposed to the disease .

C. lVilso a and E. l' . lie/„rd G, fur the applicant, supported th e
summons .

The construction of the statute and by-law must be that mos t
favourahje to the liberty of the subject . Clauses 5 and 29 of the
1)y-law must in this case be read together . Bowack was an inter -
provincial traveller, going from port to port . and could not he detaine d
and confined unless after and upon the result of the examinatio n
required by clause 8 . See C. P. V. Co . v . I 'um uttrrr, ante p. 193. The
power of confining upon hare suspicion was not intended to he veste d
in the Health Officer or Board of Health . They had no reasonabl e
grounds for their act ion in making the arrest, as they made no enrluirit s
as to whether Bowack had been exposed ur not . They were put upon
emptily. They had nothing to go on except that lie was a pa-senge r
on a steamer coming from V icteria . Supposing it to he an infecte d
place inn the narrow sense di,elosed in the affidavits, it could not b e
said that this constituted evidence of exposure sufficient to meet th e
requirements of clause 29. That it now tnlnel out that Bowack har d
in fact, been :36 hours inn Victo r ia did not meet the meaning of the
by-law. It was never held that, under quarantine regulations, there
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McCKEIOILT, J . was a general right to confine passengers coming from an infecte d
1892 .

	

port, irrespective of whether they carried a clean hill of health an d

	

July 20.

	

medical certificates or not . Otherwise, the obtaining of them was o f

llP

	

no avail. The language of clause 29 indicated that it was a provisio n
U :o . Bow WI: having reference to persons sutti,ring front the disease . The provisio n

was not for nurses, if required, hut for removing and isolating an d
providing nurses and other assistance neecssary for them . If the
flower assumed by the by-law, or intended to Le given by the enablin g

Provincial Statute, was to stop and tontine interprovincial passengers ,
at all events, and without examination, &it was ttItro rises, as an

interference with trade and commerce .

Argument . C. E. Nuuletl, C., in reply : It is possible in construing clause ti o f
the Ly-law, which was intended to prevent the landing of ships and othe r
conveyances and their passengers ill the city, that the words "Stop ,

detain, and examine," required an extunination, and regard to its results ,
as indicating positive immediate danger arising from actual presence o f
the disease among the passengers . or something amounting to prove d
actual recent contact with it on the hart of some of them, so as to
justify the strong measure there pointed at . of stopping public trave l
and trade, vvliiell pushed the paWON devolve I tot the (iorporatiun t o
their txtreule limit. Here . however, Ilowaek was permitted to land .
At all ev tuts, he had. lauded, and his case was no Longo!' ,rtty ernet l
by ci11-c .5, and no examination was necessary, Itut he was dealt wit h
as a traveller who had been "exposed," .A e., under clause 29. The
pl . OV'isinns for stlpl)Iying Ilttrses, &c, tt) peiso1ls tlttal'antilletl do no t
import auivthing controlling the generality of the power to tluarantiln l
an exposed person . irrespective of whether he is actually siltlering trou t
the disease or mtt, lint is a 111'ovlsitril to Ire adopted in case or necessity .

I!uiont . An ttltplietttion similar to the present ()is Itav'i11g been made to, an d
rerased Irv- , my itrother \ltt ' illtt( :Iri', I intimated to 'ilr. I ;ovvaek's
etuil .el, when he lnovtvl for the sale teisi, that I had doubts as to m y
J t l i ' l ti , l i t ' t i , s t . I I I A i Ai" of the aeceut tlecisioil of the lloll-e ttt Loi is ii i
what i, familiarly know It is

/i t ti .t(,t,t's lie e, vv hick was idle of
vtt t ttts—(, 'od' V . 11tt/e .s, IJ App. Cas . •`>Oti

	

The question of jurisdictio n
has now Leon raised, as I anticipated would have been the ease, it y
counsel for the Vancouver authorities. In IlaJI-Cos' ..4 case the point
decltle,l v, as that in England no appeal lies in bolas/ . t ot•Ittts front ai l
ol't .ler of release, under the general appeal clause iit the "Soli( ' du re ;1 et s

222
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hut their Lordships studiously refrained from giving any authorative WALKE3t, J.

decision as to whether, in case of the release being refused, an appeal

	

1892.

would lie under the same enactment. Different opinions on the latter	 July 20.

point were, however, expressed by members of the House ; and those

	

Re

opinions, it is needless to say, are most valuable, now that that point t'rO''a"

has been subniitted to inc for decision, especially as it was suggested i n
the English tribunals, that if the appeal existed the inference possibly
was open that the Legislature intended that it should displace the
practice in force prior to the .turlicutcre Arta .

That practice, as stated by the Lord Chancellor, was that " if release
was refused, a person detained might—see Ex parte Partiwgton, 1 3

M. & W. 679—make a fresh application to every Judge or every
Court in turn, and each Court or Judge was bound to consider th e
question independently, and was not to be influenced by the previou s

decisions refusing discharge . '' By the English Judicature Acts, a
fusion of the English Superior Courts into one High Court of Justic e
was eflceted : but the jurisdiction in matters of habeas corpus was left ,
according to Lord Braniwel l ' s view of the matter, if not unsettled, pretty
much as it was before—ear v . Hakes, 15 App. Cas., at p. 523. Our

Turgment .
•[a re .let . en the other hand, mainly relates to procedure . No
fusion of Courts vvasetfected by it, for none was needed, none possible ,
as we have had all along hut one Superior Court—tile Supreme Court .
We have in our .11rlicnture Act the same appeal clause as appears i n
the English .1 e lic iture .let : in addition to that, an appeal to th e
Divisional Cou r t is specially given in eases or habeas evr t ricS by sec . 62
of the Nu1u'ene (lea p t .1(:t. How that appeal is to be enforced where
a discharge has been ordered, I fail to see, for no machinery is provide d
for the purpose of bringing the holly," that is gone. before the
Appellate ('oort : at all events it is not with a case of that sort that I

ant (' itcerimed : but it is ',With the converse on, of a discharge being
refuse' I .

An appeal on Mr . howack 's I ehalf to the Divisional Court, fro m

Jlr. Justice MCCIIEIGII'I', May, in its details of procedure, perhaps he
launched, as it was in the l;,11-('n.r',s ease, though land Bramwel l
seems, to have disapproved of tie whole proceeding, as there was n o
1i .s in which to appeal, and no question of judicature involved . Be
this as it may, I shall assume that Mr . 11owack's right of appea l
could, if he chose to assert it, be in some way legally presente d
'1 ' lien comes the question—Does the fact that the Legislature has
expressly given Ilimo that remedy imnplierlly operate as a bar to the
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WAI,KEM, J. proceedings .fore me ? These proceedings undeniably involve th e

1892.

	

question of his personal liberty, and, as sash, have in the past bee n
July 20. regarded as a part of the subject's constitutional rights, and therefore

Re

	

as rights of which he should not be deprived by mere implication, fo r
Gtso. Buwsetc " the spirit of our free institutions requires that the interpretation o f

all statutes shall be favourable to pet onal liberty "—per Lord

Abinger, in Hendersan v . ,Sleeiborne, 2 M. & W. 239, as cited i n

.Waxwcell . Hence I must hold, that as the enactment giving th e

appeal has not expressly substituted it for the old practice, Mr . Bowack

is entitled to the advantages which that practice gives him, by seeking ,

as he now does, my opinion as to the legality of his arrest and detentio n

regardless of the fact of his failure before another Judge . I might ad d

that his application to me is in no sense an appeal front my brothe r
McCREIGH'r, but is one as to which I have to exercise a primary juris-
diction without knowledge of the materials before hint and upon muc h
more evidence, as I am informed, than was presented to him . The
present case has arisen under the Public Health Act and a set o f
by-laws passed under its provisions by the Corporation of Vancouver.
The by-laws are within those provisions, and the Act itself, in so fa r

lodgment. as it relates to the question I have to decide, is constitutional, as th e
subject of public health falls within the class of legislative matters
assigned to the Province by section 92 of the British Yo tle America
Act. Acts relating to the public health are to be liberally construed
so as to suppress the mischief and advance the remedy, bu t
when any reasonable doubt exists in respect of their language, or o f
that of their subsidiary by-laws, the benefit of that doubt mus t
unhesitatingly be given to the subject on the important constitutiona l
principle that I have already stated, which will well bear re-quoting ,
viz . : " That the spirit of our free institutions requires that the inter-
pretation of all statutes shall be favourable to personal liberty . "

According to Mr. Bowack's affidavit, he is a merchant and residen t
of London, England : he arrived in Victoria on the 13th instant, an d
left at 2 a . m. on the 15th, by the steamer "Yosemite " for Vancouver ,
which place he reached six hours afterwards . He further states that
while in Victoria he was aware that cases of small-pox existed in th e
city ; that he took every precaution against contagion and exposure to
it ; that to the best of his knowledge he was never exposed that h e
was successfully vaccinated on the day of hisarriv<al andgot a medica l
certificate to that effect ; that the " Yosemite, " on which he departed ,
had, as the believed, complied with the small-pox regulations before
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leaving Victoria : that upon his quitting the steamer and landing on WALEE3r, J.

the C. P. R. Co.'s wharf at Vancouver he was taken in charge by a

	

1892.

Vancouver policeman named Grady, by instructions of the Vancouver July 20.

chief of police, and, against his will, thereupon taken to a hospital on

	

Re

Caunbie street, and there detained till now : that before he was so GEO. BowAc K

taken and detained he was asked no questions respecting his exposur e
to small-pox or as to the places where he had been previously staying ,
by any health officer or other officer in authority : that his arrest an d
detention are not the result of any criminal charge, but that he was s o
arrested and has been so detained under colour of certain governmen t
regulations relating to small-pox : and further, that during his detentio n
he showed the policeman his certificate of vaccination, and that th e
policeman informed him that he was held under verbal instructions o f
the chief of police acting as an officer of the Vancouver Board o f

Health . The affidavit of the Vancouver Medical Health Officer, Dr .
Herald, alleges that, according to his information and belief, the City o f
Victoria "is an infected locality within the meaning of the government
regulations as to small-pox, " there having been for the last fourtee n
days, viz ., from the 9th of July to the 23rd (the date of his affidavit), judgment .
a large number of " small-pox cases existing therein, " that those cases

had " broken out in various parts of the said city, and the said diseas e

had been thereby widely spread through the said city : " that the
Health Officer and authorities in Victoria, owing to the increase o f

small-pox in the said city and to the great danger there was of th e
contagion spreading, had " ordered that no meetings should be held ,
and that the law courts should be closed for the trial of actions, an d
that the public examinations should not take place : " that when the
" Yosemite " reached Vancouver on the 15th instant he " boarded her as
health Officer for the purpose of having the freight and cargo disin-
fected, and examining and if necessary detaining any passengers tha t
might he on board the said steamer, so as to prevent, as far as possible '
the spread of the contagion of small-pox in Vancouver :" that " he
then informed the passengers that if any wished to land at Vancouve r
it would be necessary that they should he held and detained in a plac e

isolated from its inhabitants for a period of time, so that the danger of

their spreading the disease might be averted : " that "George Bowack ,

not heeding what was thus said, went on shore from the same steame r
and deficit the regulations ; " that " Bowackwas thereupon restraine d
from going among the citizens of Vancouver and was taken to a
building provided by the city where persons coining from an infected
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waaKEM . J. place and who had been exposed to contagion were to remain until al l
1892.

	

danger of their spreading the disease should be past : " that as a
duly 20 .

	

" medical practitioner and health officer " he considered " that it would
Re

	

be extremely dangerous to the inhabitants of Vancouver if person s
(: F.o . BoWacK coining from an infected locality, such as Victoria was between th e

15th and 23rd inst., were allowed to go about the streets of Vancouve r

without having been thoroughly disinfected and excluded from inter -

course with people for a period of fourteen days ; that it is impossibl e

to discover whether a person has the disease of small pox on hire b y
physical examination until the disease has actually broken out, as th e
disease takes fourteen days to incubate, and though the person afflicte d
may be thoroughly well, to all outward appearances, yet he migh t
have the disease upon him and thereby be capable of spreading it ;
that there are no modern appliances in Vancouver, or, as far as h e
knows, on the Pacific coast to insure a thorough disinfection, and that
therefore there is greater danger in allowing people who come from

an infected place to go at large. " He then instances the case of tw o
arrivals in Vancouver from Victoria prior to the 15th, who shortl y

Judgment afterwards fell ill of small-pox and who, as he alleges, doubtless quit e
correctly, unlit have had the disease in an undeveloped state in Victori a
and on the steamer He also expresses the opinion, with which on e
nru-t as a matter of common knowledge agree, that the spread of
small-pox may be eflecte I by vaccinated persons, as they may carry
its germs about them . Affidavits of many other medical gentlemen o f
Vancouver, who pledged thensselyes to the statement that Victoria "is, "
according to their " information and belief, " an infected locality, hav e
also been placed before me ; but as they were all made on the 23rd
instant and refer to the sanitary condition of the city at that time ,
they are not evidence of its sanitary state on July 13th and 14th, whe n
Mr. Bowack was in the city, for it is only with the latter period tha t
I have to deal. Dr. Morrison of Victoria, however, states that on th e
15th there were about fifty cases in the city, Litt lie abstains fro m
giving au opinion as to whether Victoria was or was not on tha t
account an " infected locality . " There is an affidavit of the Mayor o f
Vancouver, to the effect that he received a telegram from the State o f
\Vashington that sonic of its cities and towns had, to quote the language
used, "declared their cities to be quarantined against British ( 'ohm-Oda
in conserfuenceof the prevalence and spread of small-poxin Victori a
This information, as I pointed out when it was ream I, is hearsay evidence
of such a character that it must he unhesitatingly rejected . It has not
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even the virtue of being vouched for, as to its truth, by the Mayor. WALKEM, J .

It may he too true, but would a man on trial for his life or liberty

	

1892.

lose either on a telegraphic dispatch of this sort ? I felt surprised July 20.

when asked to give the telegram any consideration . Independently

	

Re

of this, the authorities of Vancouver, as well as those of all other GEO . BOWAC K

classes, must, in matters concerning the health of the public unde r
their guardianship, act on their own judgment, and on substantiate d
facts within their own knowledge . The next evidence of importance
is that of Doctors Davie and Watt, of Victoria . Dr. Davie occupies th e
important position of Medical Health Officer for the Province. He
states that having read Mr. Bowack 's affidavit, he is of the opinion
that the latter " ought not" to have been quarantined "unless a
personal examination resulted in the discovery of disease, " and
that the facts deposed by Mr. Bowack are sufficient to have justified
any Medical Health Officer, in allowing him to go at large . Dr. Watt ,
who is a Deputy Inspector of Health for Victoria, alleges that, i n
accordance with his public duty, he inspected and examined all th e
passengers who went on board of the "Yosemite " prior to her departur e
from Victoria on the 15th instant, and that " none were infected wit h
small-pox, " and that, to the best of his belief, " none had been Judgment .

exposed " to such contagion so as to create danger of their developing it ;
and that on that day he consequently gave the master of the "Yosemite "
a clean hill of health . In a second affidavit of Dr. Davie, put i n
yesterday, he controverts the opinions expressed by Drs . Herald and
McGuigan to the effect that vaccination does not prevent the spread o f
small-pox, and alleges that those opinions are opposed to scientifi c
knowledge and experience, which show " that fourteen days after a
person has been successfully vaccinated, and for some years after -

wards, while it is possible he may contract and spread small-pox, the
probability of his contracting and spreading it is reduced to almost a
nullity, unless such a protected person has been brought in immediat e
contact with the disease, when the danger of that person communi-
cating the disease to others is limited to his clothing. " He also states.

" that as Provincial Health Officer, he has a knowledge of th e
circumstances connected with the eases of small-pox in Victoria, " and

that in his "opinion the city was not on July lath, n 'r at any time
since, an infected locality to such an extent that every person goin g
from the city on the 13th inst ., or since, watt likely to infect others ,

unless such person had been brought in direct contact with the said

disease ; " that " having regard to the number of persons afflicted with
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WALKEM, . . the said disease on July 15, not more than one or two per cent . of the
1892.

	

population could be said to be at all likely to carry the infection ; "

	

July 20
.	 and that " a few days' or hours' residence " in Victoria from the 12th

Re

	

instant " to the present time, " (that is yesterday), at the Driard Hotel
GEO. BowAcK

could in no sense without " more be an exposure to infection ." The

reference to the " Driard " is made as Mr. Bowack put up at that

hotel while in Victoria, as appears by an affidavit of Grady, th e
policeman, which I have not hitherto referred to . I have given at
considerable length the substance of every pertinent affidavit read i n
this case lest any fact of importance should escape attention . More-

over, the opinions of many medical gentlemen, which I have stated ,

are not only valuable to me as a guide, but are of unquestionable valu e

to the community at large, in so far as they impart information as t o

contagion or infection. Dr. Davie, at first sight, seems to disagree wit h
some of his medical brethren at Vancouver on questions of pathology ,
but upon a close examination of their affidavits, I find that in the mai n

they are in accord. On one most important fact they materially differ .

All the affidavits of the medical gentlemen in Vancouver with respec t

Jcdgment. to Victoria being an infected locality, refer to its having been so o n

the 23rd instant ; but suppose, for the sake of argument, that instead
of the 23rd instant, the date had been the 13th and 14th instant, whe n
Mr. Bowack was in the city : even in that case their statements, as
they are based upon mere " information," cannot prevail against thos e
of the Provincial medical officer, whose knowledge derived from expe-

rience on the spot justified him, as he must have delib~~- ately thought ,
in pledging his oath that Victoria was not " at the tins . mentioned or
since an infected locality . " Being an officer appointed for th e
Province at large, he is responsible for the protection, not only o f
Victoria, where he happens to reside, but of Vancouver and ever y
other locality in the Province, against the inroads of small-pox . His
opinion therefore is entitled to much weight. While this must be the
case, equal weight would be due to the opinion of his brethren in
Vancouver, if uncontroverted facts called for decision. There is a
broad distinction between information that is second-hand, and positiv e
knowledge that is first-hand. In deciding between the two, the latte r
must as a matter of common sense prevail . Dr. Morrison states that
there were fifty cases of small-pox in Victoria on the 15th instant .
The population of Victoria is 20,000 or over : hence out of every 400

people there was but one patient : but taking the Dominion census o f
15,000, there was, on the Doctor 's showing, one patient to every 300.
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Dr. Davie 's statement, that from 1 to 2 per cent. might at that time WALKEJI, J .

have borne infection, seems therefore a fair, if not a very liberal

	

1892.

estimate. In view of these facts, can any medical man of repute 	 July 20.

deliberately stamp such a locality as " an infected locality . " Take a

	

Re

village of 100 inhabitants, would a physician who valued his reputation GEO. BOWAC K

pronounce it to be " an infected locality, " if two or even five of its
inhabitants happened to have s q uall-pox ? Yet this is what the medical
gentlemen of Vancouver have unwittingly done iii consequence of
information that misled them .

The authority under which Dr. Herald is alleged to have acted
appears in secs . 8 and 29 of the Health By-laws passed by the Vancouve r
Corporation. Sec. 8 is as follows : " The Medical Health Officer shal l
have power to stop, detain, and examine every person or persons ,
freight, cargoes, boats, railway and tramway cars, coming from a plac e
infected with a pestilential or infectious disease, in order to prevent
the introduction of the same into the city. " Admitting, for the sake
of argument, that during the period in question Victoria was a n
infected locality, the question arises, did Dr . Herald comply with thi s
enactment—for it has the force of a Statute— in what he did on th e
15th instant ? He seems to have heel' fully aware of his duties, for in Judgment .

his affidavit he makes the important statement that he went " on
board of the steamer for the purpose of having the cargo disinfected, and
examining, and, if necessary, detaining any passengers so as to preven t
the spread of the contagion of small-pox in Vancouver. " The by-law
authorizes him to stop, detain, and examine—not disjunctively to stop ,
detain, or examine. He did not " examine, " because, as he virtuall y
says in his affidavit, " What was the use of an examination, for it takes
fourteen days for small-pox to show itself ? " But he was bound to
obey the by-law, and to examine the passengers as directed ; and if,
upon examination, he discovered a case of disease, to detain the patient.
That is the meaning of the by-law . As observed by my brother
MCCREIGi3'r, such by-laws are drawn with the assistance of medical
men, who must have known as well as Dr. Herald that small-pox
takes about fourteen days to develop itself ; hence the requirement to
" examine " can have only one sensible meaning, viz., to examine with
a view to ascertaining whether a developed case existed . Dr. Herald
cannot be said to have acted under sec . 8, for he did not detain an d
examine Mr .Bowack, hut detained him without examining him. We
have, therefore, to ascertain whether his course was justified by the
terms of sec . 29, which is as follows : " In case any traveller coming
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WALKEM, J . from without the city, or any person residing within the city, i s

1892.

	

infected with or exposed to any of the diseases mentioned in thi s
July 20 . by-law, the Medical Health Officer, or Board of Health, may mak e

Re

	

effective provision, in the manner which to them shall seem meet an d
GEO . BOWACK best for the public safety, by removing such persons to a separat e

house, or by otherwise isolating them, if it can be clone without dange r

to his life, and by providing nurses and other assistance necessary for
them, at his own cost and charges, " &c. I need not read the rest of

the section. Common sense suggests that this section means that if an

incoming traveller is infected with small-pox, or has, according to th e

Health Officer's knowledge, "been exposed to it," the Health Office r

may remove him and isolate him ; and what else ? " Provide nurses " fo r

him. The last very proper provision could only apply to sufferers ,
because only such would need nursing. The authority to detain ,
isolate, and nurse can only refer to patients . To put any othe r

construction on the section would be manifestly improper. Reading

the by-law in the light of Dr. Herald's course with respect to Mr .

Bowack, the section would give him authority to practically impriso n
for fourteen days every person belonging to Victoria, whethe r

Judgment . afflicted with small-pox or not, who ventured to land at Vancouver .
Travellers, as in Mr. Bowack 's instance . would also sheet with the
same penal fate . The Vancouver authorities, as well as all simila r

bodies, may usefully follow the example set in matters of publi c
health by England and other civilized countries. No ship with its

cargo and passengers coming even from a notoriously infected port is

ever quarantined, if she is found on examination at the port of
destination to be free from disease. Quarantining is necessarily a
severe measure, and no one has ever heard of its being resorted to o n
mere surmise or apprehension of danger . The imprisonment of one or
one hundred individuals for fourteen days for the purpose of findin g
out whether he or they might develop small-pox would not he tolerate d
in barbarous countries, much loss within the boundaries of an empir e
that justly prides itself on the fact that throughout its legal history o f
several hundred years the liberty of the subject has been the foremost
principle of its constitution . The zeal of the Vancouver Board o f
Health in endeavouring to protect its wards and guard them agains t
the attack of a loathsome disease is assuredly commendable in th e
abstract, but that zeal has been carried beyond even the legal limits o f
the by-laws of their own municipality. For this reason alone, Mr .
Bowack would he entitled to his release . But supposing that this
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were not the case, he would be entitled to his discharge on the WALKED, J.

evidence before me which I have not yet referred to . Dr. Davie's

evidence, as well as Mr. Bowack 's, shows that Mr. Bowack could not
be said to have been " exposed " to small-pox when living in Victoria.

	

Re

It was not incumbent on Mr. Bowack to prove this : but it was clearly Uro. BOR'ACti

incumbent on Dr. Herald to prove exposure, as sec. 2!) only justified

detention in cases of disease or exposure to it . Neither one nor th e
other existed, so far as the evidence goes, in qtr. Bowack 's ease : and

there is not a word in any of the by-laws which would warran t
arrest and detention on suspicion or mere surmise . Dr. Davie also,

in positive language, swears that, from what he daily saw about him ,

Victoria was not on the 13th instant, and has not since been, an

infected locality in a medical sense . Such evidence, as compared wit h

statements made on information and belief must, according to a wel l

established rule, as well as to common sense, prevail . Mr. Bowack JudBuient.

seems to have dreaded the disease, and as far as possible kept out of

its way. As I pointed out during the argument, that might be a

difficult thing to do. The germs of the disease may be in this cour t

room : but would any sensible person say that on a mere surmise o f

their presence, every one of us should be marched of to Ross Bay as

suspects ? " I think that by putting the case thus the absurdity o f

the whole proceeding at Vancouver must be apparent . Un the fact s
deposed to, as well as to the legal construction of the by-laws o f

Vancouver, Mr. Bowack has been illegally arrested and detained . I

must, therefore, order leis immediate release, and give him, as

requested, the costs connected with his present application .

1892.

July 20.
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BEOBIE, C . J .

1891 .
17th Nov.

Ex part(' ETTAMASS .
Ex parte
ErreMAS. Criminal Ear—habeas Corpus— Warrant of Commitment not showing crtntietion—Epet

of—Form of rule nisi—Dispensing with—Presence of Prisoner on Argument of

A warrant of commitment by an Indian Agent recited that E . had been charged with
having an intoxicant in his possession contrary to the Indian Act, " and thereupon
having considered the matter of the said complaint, I adjudged the said Ettama s
should be imprisoned in the common gaol * * '' for ' * thr e
calendar months . "

Held, I . Warrant defective for not showing any conviction .
2. The prisoner could be discharged without the writ of habeas corpus actually

issuing, and without the prisoner being personally brought before t' e Court.

,ee
S

*Auer ,tpees

	

tatement .

	

RULE ?fist calling on the gaoler of the common gaol at Victoria to

.e.
f show cause why a writ of 1w/outs coi ,1ins should not issue, and why, i f

67 so/

	

the rule be made absolute, the prisoner should not he discharge d
s'

		

from custody without the writ actually issuing and without the prisone r
being personally brought before the Court .

Murton, for the Crown, showed cause to the rule nisi .

Argument . The statement of the Justice, in the warrant, that he considered th e
charge and adjudged imprisonment thereupon constitutes a sufficien t
allegation that he convicted the prisoner . The order for the discharge
of the prisoner cannot he wade without the personal presence of th e
prisoner—Pulerj on

	

rid ions, 7th Ed., p . 339 .
N. P. Mills, for the prisoner, t orifru .

BEG E, C. J . :

Judgment A role nisi was obtained in the first instance 'vith a yiety to th e
discharge of the prisoner on a great many grounds . It was ohtained
in the form now usual, calling on the gaoler to show cause why a wri t
should not issue, and why, if the rule he laude absolute, the prisone r
should not he discharged [' rout custr,c ly without the writ actually issuing ,
and without the prisoner being personally hr(aigllt before are .

It appears that the only warrant or authority which the gaoler
holds for detaining the prisoner is a warrant of commitment which is
produced . The warrant rec ites that a sentence has beint passed, l i nt

does not allege that the prisoner has heel' convicted of any offence, an d
it then proceeds to order the gaoler to detain the prisoner for a period
different from that to which he is therehv staters to have 1Lecu sentenced .
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Formerly it was necessary in a warrant of commitment to set forth BEOBIE, C. J.

all the facts requisite for showing the jurisdiction of the Justice of the

	

1891 .

Peace enabling him to issue the warrant . Both the order and the 17th Nov.

default were required to be set forth in the warrant of commitment : Ex part e
ETTAMA9 .

for instance, if the order were for the payment of a sum of money, an d
in default of payment imprisonment . Since 18& 19 Vic , cap. 126, sec. 13 ,
in England (imported into B . C. upon its establishment in 1858, an d
adopted in 1870 in the Eastern Provinces of the Dominion, and now
in the Rev. Stats. Canada, 1886, cap . 178, sec . 83), no commitment
is to be held void for any " defect, " which would include any
omission therein, provided only it allege that the defendant has
been convicted, and if there be in fact a conviction. This commit-
ment does not, however, satisfy even these easy conditions . Other

errors have been alleged in other proceedings, but on a habeas

corpus, unaided by a certiorari, the only document before me is the
commitment, which, on either of the two extraordinary errors, the
omission of all statement of any conviction, and the contradictory
nature of its own scanty contents, must be declared an utterly impotent
warrant of detention .

When the prisoner 's discharge was then prayed, however, it was Judgment .

objected that the Court could not, in making absolute the rule nisi ,
though obtained iii the present form, order such discharge without the
writ actually issuing, and without the prisoner being actually
produced, on the strength of the expressions in Paley on Conoictions ,
7th Ed., p . 337 . This is not, indeed, expressly asserted by him to b e
necessary where the rule nisi is in the form here adopted : but it may be

admitted to be a fair inference from a passage in his text, at least wher e
no cause is shown against the rule. The only authority lie cites is Ex
parte .fachlin, 2 Dowl & L., 103. It is true there is below the head -
note iii that case an observation of the reporter to that effect. But
nothing of the sort is decided in that case or alluded to by the Court ,
nor could be, for the point did not there arise . The rule nisi in
Jrrcklin's case had not been obtained in the form now adopted . It
merely called on the respondent to show cause " why the writ shoul d
not issue, and why, if this rule be made absolute the prisoner should
not be discharged without being personally produced in Court . " I t
did not, as in the present forum of the rule nisi, further pray cause to be
shown "why the prisoner should not be discharged without the writ
actually issuing." When a rule nisi is made absolute it adheres to the
very words of the rule nisi . That which had been ordered conditionally
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BEOmE, c . J . is now ordered absolutely ; and thus the rule absolute necessarily ordered
1891 .

	

the writ to issue, and upon the return of the writ, of course, th e
lath Nov . prisoner would have to be produced . The rule nisi in Jacklin's case
Ex parse was at that time a novelty, suggested, probably, by the decision in
ETTAMAS . Ex hnrte Martins, 9 Dow., 194 (1840), where the rule nisi, being in the

old form, merely calling on the gaoler to show cause why the wri t
should not issue . The Court, on making that rule absolute, held, wit h
regret, that they had no jurisdiction until the return of the writ, an d
the prisoner was before them, to order his discharge . That seems to
have suggested the form of the rule in Jaciclin's case : and Jacklin's
case seems again to have suggested the further innovation set out i n
Paley 's Cone., p. 409, note, now generally adopted by the Judges .
The etlbet of the further innovation seems to have been firs t
discussed in Eyqulgton's case, 2 El . & B., p . 717, and tieswood ' s case ,
ibid, p. 952, in 1853, where it was strongly objected to, but the Court ,
after argument, upheld it as being both convenient and inexpensive ,
the cost of issuing the writ being considerable, and the cost and dela y
of bringing a prisoner, perhaps from a distant part of the country ,
very inconvenient . Lord Campbell, C. J ., said he had frequently
acted on it, and the prisoners in both cases were dealt with

Judgment .
accordingly. There appears to be no ease in the hooks in which when
a rule nisi has been obtained in this form either the writ or th e
production of the prisoner has been deemed neceessary for the prisoner' s
discharge, when such a rule is made absolute . But it is easy to
conceive a case in which the Court might desire a second argument
on the legality of the imprisonment, in which case they might mak e
the rule absolute for the writ to issue, and not at once order th e
prisoner's discharge .

In the present ease there seems no reason for supposing that th e
eomniitnient can be supported .

The gaoler is holding the prisoner without any sufficient warrant ,
and he must be discharged . And, following the cases in 2 Ell . Si; Bl. ,
I order his discharge without any writ issuing, or personal productio n
of the prisoner.

Rule nisi ntuele abisolute.
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Re ELLARD .

P,acttce--Uicisional Cutt, time for appealing to— .Vutice of appeal is /min t/illy of

Appeal—Jurisdiction—Chamber .Strnttnons not issued from Regixtrq wherein action

brought--hiert o1--Ser .

	

Supreme Cuttrt Act .

The giving of notice of intention to app. al is t he bringing of the appeal, within sec. ai l
Sup . Corot, B . C. Act, anti when such notice is given within eight days from th e
perfecting of the order appealel front, it i ; no ul,jection that the appeal is no t
either set down or argued within that time .

A Judge in Chambers has jurisdiction to entertain a motion made upon summons

issued out of a Registry, other than that out of which the writ of summons issued ,
notwithstanding see . 27 ibid .

APPEAL from an order of ML'. Justice ('IEA5E, dated October :39th ,

1892, that the costs of all parties to the action and proceedings should
be taxed as between solicitor and client, and paid only out of th e
estate of the late James Elhu'd . The writ of summons in the action ,
pleading, etc ., were issued and tiled in the \Vestntiuster Registry .

The sulntouns upon which the urtler appealed front was granted wa s

issued out of the Registry at Victoria .
Notice of intention to appeal to this t'uurt had been given within

eight days from the slate of perfecting the order appealed froth, hu t

the appeal hail not latch entered with the Registrar until after th e

expiration of the tight da)'s .

La.ctoo, for .1atues Haryeyawl Esther Ili" ye~', two of the defendants ,
the respondents on the appeal :

We take the preliminary objection that the appeal is too late, no t
haying been brought, that is, set down for arglmettt, within eight day s

from the date of entering the order, though a notice of all intention t o

appeal was given within the eight days. The words appeal shall b e

brought" are not in effect t litli . relit from the words of the Englis h

Order LIV., Rule 24, "appeal * shall be made within eight days, , ,
under which it was held that such notice must he given that th e

appeal must be heard within the eight days—.~'teeu/,rtttII V Nrtlrinc, 2 2

Q E3. D., 16 .

Ileltru :l,'ert, for appellants : ' l'Ite serving of the notice of intention to

ap ieal vvas the bringing of the appeal, within the meaning of th e

seetiolt—C'/rri .stolrhee v . ("roll, 16 Q. B. D . 66 : Rey V . Lynch, 12 O. R .

372 .

DIVISIONA L
COURT.

IIEOBIE, C. J.
DRAKE, .1 .

1892.

Nov . 15 .

Re ELLARD .

Statement.

Argument .
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DIVISIONAL

	

BEanIE, C. J.—Though we might have thought otherwise if th e
COURT .

iiEOSIE,aJ .
matter had been res inteyra, we must hold, upon the authority of th e

DR E, J .

	

cases cited, that the appeal was brought when the notice of intentio n
1892.

	

to appeal was served . Objection overruled .
Nov. 13.

DRAKE, J., concurred .

He/an/ :en, for the appellant : Mr. Justice CREASE had no juris-
diction to make the order appealed from, as the summons upon whic h
it was made was not issued out of the registry office in which th e
action was pending, namely, Westminster, as provided, by sec . 27 of
the Supreme Court Act, and the whole proceedings upon it wer e
irregular and void. Also the order is for taxation of the costs upo n
the attorney and client scale. Under Order LV., Rule 4, there is only
one scale of costs allowed in this Province, namely, that provided i n
schedule H to the rule.

Lu,rtop., contra : The provisions of sec. 27, supra, are not impera-
tive, but directory. A Judge of the Court has power to entertai n
a motion in any action, though the summons may not be issued out o f
the registry in which the action is doiuiciled . The same effect coul d
1)e produced by issuing the summons out of the registry indicate d
returnable before a Judge elsewhere . A chamber motion is not a
" proceeding to be taken and recorded " in the action within the
meaning of that section which refers to proceedings and other matter s
of record in the action . A summons does not require to be recorded .

Although there is only one scale of costs provided under Order LV . ,
Rule 4, the solicitor and client items provided for in the schedule shoul d
he allowed where the work was actually done . This was intended t o
be provided for by the direction that the costs should be taxed as
between attorney and client.

Judgment . Per (cia)i'--it was a matter of discretion in the leariletl Judge t o
hear the 'notion or refer it to the domicile of the action. Time
provision in sec . 27 is directory and not impel ative, and that objectio n
to the order appealed from is overruled. The Court do not, however ,
desire to express approval of the practice of making motions in a n
action away from its proper domicile .

As a previous order for taxation of costs and payment out of th e
estate was made on 18th August, I M, the order apps aletl from wil l
he varied by limiting the taxation to take place thereunder to cost s
incurred since that date, excluding the costs of the arbitration, whic h

Re ' ELLARD .

Argument .
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can be afterwards dealt with, and 1)y striking out the words " as DIVISIONA L
T

between attorney and client . " The trustees are entitled to their
BEOB

.

IE, C . J.
charges and expenses in addition to costs, and the taxing officer should DRAKE, J .

report what charges and expenses the trustees have been put to with 1892.
reference to this action. Cost of order appealed front, and of the Nov. 15.

appeal to be paid out of the estate .

	

Re ELLARD.

THE COLUMBIA RIVER LUMBER CO.
v.

YUILL AND OTHERS .

Water privileges— Prorincial statutory grant of use of +rater—Limitationw ofRiparia n
proprietor—Right of to injunction against statutory /ireusee ofuse of realer so luting
it as to foul si cant--L+jcarrtion--~3 Vie . B . C., cap. 11—Placer Mining Act, B. C. ,
1891 .

Plaintiffs were entitled, as riparian proprietors, to the use of the natural flow of th e
water of a stream, Quartz ('reek, running through timber lands leasers by the m
from the Dominion government . The lands so leased were part of the lands i n
the railway belt granted to the Uomiuion by the Province of British Columbia b y
43 Vic . B . C ., cap. 11, itt aid of the construction of the C . P . R .

1 tefendants, as free miners licensed by the Provincial government, obtained from it a
grant of the right to use, for mining purposes . the water of a stream running int o
Quartz Creek above the plaintiffs' saw-mill, by record under the I'lrccer :Winin g
(B. C.) Art, 1891, sees . 56 and 57 .

Defendants so used this water as to foul Quartz Creek and stop the plaintiffs ' will.

Held, 1 . No person, unless by grant or prescription, is entitled to deprive another of
the beneficial use of water which would naturally descend to him .

2. A right granted by a Statute, which does not, in express terms, derogate from th e
rights of others, cannot be held to have done so by intplicatien .

a. A grant of water privileges under the Provincial Mining Acts does not sanctio n
the user of the water to the detriment of the rights of others, however acquired ,
to the same water at another part of the stream.

-I . The Dominion t :overument, oil her 4 :i Vie . B. C ., cap . 11, were in possession of th e
lands, as trustees to administer satue, and it wits competent to them to grant a
lease to the plaintiffs . carrying the ordinary rights to the water of a riparian
proprietor .

MOTION '1'0 DISSOLVE AN INJUNCTION .

rHE action was for an injunction to restrain the rlefr-ndantsfront Statement .
fouling the waters of Quartz Creek in such a manner as to prevent th e
proper working of the plaintiffs' saw-mill .

DRAKE, J .

1892.
19th August.

COLUMBI A
RIVER CO.

r.
V GIL L

AND OTHERS.
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DRAKE. .t .

	

The plaintiffs had owned and operated their saw-mill by means o f

1892.

	

water power derived from the stream for several years prior to th e
19th August . defendants commencing operations at their mine .

	

COLUMBIA

	

The stream, after passing defendants ' mine, ran through the land s
Rlvt x Co . upon which pla.intifh ' saw-mill was situated, they being in possessionv .

	

YUILL

	

of said lands as holders of thither licenses from the Dominion
AND OTHERS.

Government .
The defendants were " free miners," holding their claim under the

statement . Jlinerul Act, 1 .5'91, Stat. B. C., 54 Vie ., cap. 25, and were using th e
water from the stream for hydraulic mining, a system in which a jet o f
water is employed to wash down a bank of gold-bearing gravel o r

earth. This resulted in fouling the stream, and by forcing down earth ,
roots and "tailings," obstructed the plaintiff's' mill-race, blocked it s
flume and iva_hinery and prevented the operation of their mill .

The fact that the plaintiffs were injured in the operation of thei r
mill by the operations of the defendants was not denied, hut defendants
claimed that it was tlantauaa rrbsfJrtr i t2 jrtrirr .

An %ateriar injunction having been granted by Mr . Justice D1taKE ,

	

Argument .

	

Clot ales II7l .N0a and K. I ' . Bor/a ,ell, for the defendants, now moved
to dissolve same .

The relative rights of the parties acquirer( respectively from th e
Dominion of Canada and the Province of British Columhia depend of
the effect of the Provincial Statute, 4 :3 Vie , cap. 11, granting to th e
Dominion Government public lands of the Province, 20 miles wide o n
each side of the track as located by the ( .'ava,Iinn Pacific Rail aaay, in ai d
of the construction of the Railway, as varied by 47 Vie ., B .( ' ., cap . 14 .
The statutory grant by the Province to the Dominion was subject t o
all servitudes and Crown rights . The only conveyance intended b y
the Statute was a transfer to the Dominion of the Provincial right to

manage and settle the lauds and to appropriate their revenues for th e
purpose indicated . It was neither intended that the title to the land s
should he taken out of the Province, nor that the Dominion shoul d
occupy the position of a freeholder avithin the Province
Attorney-General of B. C . v . Attorro-y-Gr'aerol

	

( 'tarring , 14 App. Casa ., Lord
Watson, at pp . 301, 302 .

The plaintiffs ought to have obtained a license from the Provincia l
Land Commissioner of the District in order to obtain the right to the
water privileges claimed by theta—see Lam/ Act, C. S. B. C., cap . 6G ,
sec . 43 . The defendants having the Provincial recorded grant to use



II.j

	

BRITISH COLUMBIA REPORTS .

	

239

the water the plaintiffs ' rights, since they hold no . license from the DRAKE, J .

Provincial Government, are ,abrogated to the rights of the defendants .

	

1892.

A . E. 11cPhilli l , s, for the plaintiffs, contra .

	

19th August .

COLUMBIA
The plaintiffs as occupiers of the land under lease from the Dominion RIVER Co.

of Canada are entitled to all the rights of riparian proprietors . The

	

y UIL L

effect of the statutory grant was to place the Dominion in that position AND OTHER, .

at least, and the plaintiffs hold under there . .1 ttorne/-General of R . C.
v . A ttorve,/-General of Cuanada only decided that prerogative rights o f
the crown as represented by the Provincial Government, (lid no t
pass by the statutory grant . The defendants were wrongdoers, an d
possession was sufficient as against them--Booth v . Rutte, 15 App . Cas. Argument .

188. The only exception to the statutory grant is contained in sec . 2
of the Act 43 Vic . B. C., cap. 11, "This Act shall not affect * * the

rights of the public with respect to common or public highways, " etc .
Expreasio unius exelrcci-o alterin g .

The Dominion Government, as administrator of the lands in th e
railway belt, can grant privileges of cutting timber, and nothing i n
the Act prevents it granting the use of the water . The power of
dealing with the lands, and incidents thereto, in any manner in orde r
to raise a revenue, was vested in the Dominion by the Act, and there -
fore it was competent for it to have granted the use of the water,
which was by implication conveyed to the plaintiffs, as riparia n
proprietors, under the lease—Ch.usemore v . Richards, 7 H . G . Cas ., 349 :
Stockport Rail o ey Co . v . Patton, 3 H . L . Cas. 300 : Goddard on Ease-
ments, p . 84 Orr Ewing v . ('olgaho,ni, 2 App . Cas., 839 .

DRAKE, .1 . :

The defendants move to dissolve the injunction granted by me judgment .
on 16th June last, restraining the defendants, who are minin g
on Quartz Creek, from so fouling the stream as to inflict a seriou s
injury on the plaintiffs, by allowing their tailings to run into plaintiffs '
flume and so stop the saw-mill owned and occupied by them .

The plaintiffs have been in occupation of their mill for the last fou r
years . The g rill is erected on timber limits granted to them by th e
Dominion Government under an annual license .

The plaintiffs therefore are in possession as tenants of the Dominion ,
and the use of water for their mill is an easement necessary for th e
full enjoyment of theirproperty.

The defendants, on 16th September, 1890, recorded a discover y
claim some two miles above the will on Quartz Creek, and on 5th
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DRAKE, J .

1892.
19th August .

COLUMBI A
RIVER CO.

YUIL L
AND OTHERS.

December, 1890, recorded 280 inches of water in Graham and Youil l
Creeks, to be utilize .( in working their dam. These creeks naturally
flowed into Quartz Creek below the mining claim . This year the
defendants commenced work, and the effect was to fill up with thei r
tailings a small dam constructed by the plaintiffs for the purpose o f
obtaining a sufficient head of water to work their mill, and als o
partially filled a box flume which led the water from the dale to th e
mill ; the result was to stop the mill and the plaintiffs suffered serious
loss and inconvenience.

If the matter rested here it is admitted that the plaintiffs would b e
entitled to the protection of the Court, for water is public property ,
and no one unless by grant or prescription is entitled to deprive
another of the beneficial use of the water which would naturall y
descend to him—Chase-naore v . Richards, 7 H. of L. 349 .

The defendants ' contention is that they have, as miners, a statutory
right to use water for wining, and this statutory right is equivalent t o
a grant, and if, in the use of water by them another is injured, it is

damnttm absque inj aria .

I do not think it necesary for the decision of this case to discuss at
length the respective rights of the Dominion and the Province i n
regard to the precious metals and the right to work them . The
precious metals have been authoritatively decided to belong to the
Province, and the effect of the decision of the Privy Council in the
Attorney-General of the Province of British Columbia v. . The
Attorney-General of Canada, 14 App. Cas., as I understand it, i s

practically to allow the working of gold and silver mines in the land s
of the railway belt ; but whether this working is to be carried o n
under the Provincial regulations as regards water rights and
privileges, or under Dominion regulations, may be a matter of interest ,
hut, is not, I think, necessary to be now decided, because neither th e
Provincial regulations nor the Dominion Statutes in any wa y
sanction the user of water to the detriment of other riparia n
proprietors. Sec. (14 of the Placer :lining Act, 189/, expressly
protects the rights of persons lawfully using water for any purpos e
whatsoever, and there are no Dominion regulations affecting gold an d
silver mining in British Columbia. Can, then, any statutory authorit y
which does not in express terms give the right here contended for, b e
considered as ilnpliedly sanctioning the injury which admittedly ha s
been caused to the plaintiffs by the defendants ' mining operations.
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The plaintiff 's are, in my opinion, lawfully using the water in Quartz DRAKE, J .

Creek for their hill, but it is contended that the Dominion Govern-

	

1892.

rent are not freeholders of the lands in the railway belt under the 19th August .

decision of the .1 ttorney-General of B . C. and the Attorney-General of COLUMBI A

Cutnctrle, supra ; therefore they have no riparian or other water rights RIVER Co.

in the waters and streams flowing through these lands, and can give

	

YQILL
AND OTHERS.

no rights in these streams. The Dominion Government are lawfull y
in possession of the lands in the railway belt, practically as trustee s
for future settlers, and can administer these lands as they think most
advisable. In issuing timber licenses to the plaintiffs they are actin g
within their power, and all licensees, while in occupation, have the Judgment.

right to the use of the water flowing through their limits in it s
ordinary and natural conditin. In Booth cC Butte, 15 App . Cas .
188, it was held that if the plaintiff ' occupied the lands by permissio n
of the owner he had a sufficient title to enable him to maintain an
action for injury caused by the fouling of the stream by the defendant.

I see nothing in any Act or regulation which authorizes th e
defendants to commit the nuisance complained of. If the defendants
desire to continue their mining operations, they must take steps t o
prevent the tailings coining from their workings being an injury t o
the plaintiffs . I therefore refuse the defendants ' motion to dissolve ,
with costs .

McKE\'LIE AND MCGOWAN
(ASSIGNEES FOR THE BENEFIT OE THE CREDITORS OF H . T. READ & Co. )

V .

	

Nov . 9.

13ELL-IRV'I\G, PATERSON & CO. AND ALEXA\DEIi, McEWE\ .
MCKENZI E

Ir+ .+olrenry—Frataluleut eoureyauce—Assignee for benefit of rrerlitors—Ili!Iht of to

	

AND

impeach prior , tirarnlu/eirt rourr•yaure of his a4vrrtrror-1'leruloyt— .lIrwl'oiurler

	

MCGowes

Apart from statutory provision, an assignee for the benefit of creditors is in no better BELL•IRVIN G

position than his assignor, to impeach previous conveyances by the assignor, and

	

et al.

cannot be treated as occupying the place of the creditors for that purpose .

%lisjoinder by a plaintiff of unconnected causes of action against different defendant s

is not objectionable on demurrer by any of the separate defendants, but is prope r

subject of motion to strike out as embarrassing, &c.

SIRE plaintiff's, who sued on behalf of themselves and all other statement.

creditors, in their statement of claim alleged that they were th e
assignees of the whole of the real and personal estate of H . T. Read

Co. for the benefit of their creditors under a certain indenture of

DRAKE, J .

1892.
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DRAKE, J . assignment from them for the benefit of such creditors, pro rata .
1892.

	

That two several chattel mortgages, previously made by H . T. Read &
Nov. 9.

	

Co. to the defendants respectively, were made with intent to defeat, etc . ,
MCKENZIE his creditors, other than defendants, and to prefer said defendants, an d

AN D
MCCowAs prayed that they he set aside as void against said creditors

. The defendants demurred on the ground that no right in th e
BELL-IRVrM :

Pt at. plaintiffs (the assignees) to the relief sought was shown, as they were
in no hotter position than the assignor himself to impeach his chatte l
mortgages in question ; and also on the ground that the joinder in th e
same action of the claim against the defendants to set aside a n

entirely separate transaction, with which defendants where wholly

unconnected, was a misjoinder .
Clinton, for the demurrer : The assignees did not acquire by the

conveyance to them any further rights or better position than th e
assignor had himself at the time it was made . The assignees are ,

Argument . under it, the representatives of the assignor for the voluntar y

distribution of the estate among his creditors to the extent to which i t

professes to convey it. They are not the representatives of the
creditors to take proceedings against their assignor . Under most
insolvent acts the assignees provided for are made the representative s

of the ereditors for all purposes. There is no such provision in 5 3

Vie . B. ( ' ., 1890, cap 12, under which the assignment was made . As
the assignor had no right to impeach his own previous deeds, hi s

assignees have none—Robinsm v. McDonald, 2 B. & Ald., 134 ,

Rurla nil v . .11ofatt, 11 S. C. R . . 76 ; Clarkson v. Ontario Rank, 1 5

Ont. App. Rep., p. 166. There is also a joinder of two causes
of action, unconnected, except so far as they both arise out of th e
same transaction, against different defendants, and the action shoul d

be dismissed on that ground—Bursta.11 v . By/us, 26 Ch . D . 35 .

D. M. E'herts, Q . C., for plaintiffs : The assignment being of all th e

property of the assignor, without stating of what it consisted, to the
plaintiffs, as trustees, for the benefit of all the creditors, pro rota, gave
to the plaintiffs, as such assignees, the right to enquire what propert y
was properly available under that disposition, and, for that purpose ,
not to impeach the grant of the assignor contained in the mortgages ,

but while maintaining it as against him, to claim that the gran t
enured for the benefit of all the creditors, on the ground that i t

constituted a preference, and that the property conveyed should h e
brought into distribution as if it passed under the assignment. The
alleged misjoinder, if objectionable, is not so on demurrer—Roberts v .

Roberts, 12 Jur. 148 ; Anderson v . Maltby, 2 V es . 254 ; Ex parte
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Chaplin, In re Sinclair, 26 Cll . D . 319 ; Porteous v. Reynar, 13 L. R . DRAKE, J.

App. Cases, 120.

	

1892.

DRAKE, J
19th August .

I think this demurrer must be allowed. The plaintiffs, who are the MCKENZI E

A-VD

assignees of Thos. H. Read & Co., and appointed by them, claim to set McGowA N

aside two certain bills of sale which Read & Co. executed in favour of
BELL-IRVING

the defendants separately . This is not a creditors' action, as certain

	

et al.

creditors who had originally been plaintitls jointly with the presen t
plaintiffs have discontinued .

Read & Co . were at liberty to assign all or any portion of their estat e
to trustees for any purpose they pleased, and the only persons wh o
could attack that assignment, or any other assignment of theirs affecting
their property, are their unpaid creditors .

In the present case they assigned to the plaintiffs the whole of thei r
real and personal estate, that is all the property they then possessed .
The property they had already parted with they no longer possesse d

and could not assign.
Read & Co., in the absence of fraud, could not set aside the deeds to th e

defendants, and their trustees are in no better position than themselves . Judgment.

But the plaintiffs contend that in cases where there has been a n
assignment to trustees for the benefit of creditors, the assignees hav e
all the rights which the creditors could claim of setting aside voluntar y
deeds on the ground that they are void under cap . 51, Con . Stats. 1888 .
But the authorities cited for this proposition are distinctly limited to
assignees governed by the English Bankruptcy Statutes. Power i s
given to such assignees to represent the creditors for all purposes .
Here there is no statutory authority giving trustees, for the benefit o f
creditors, any greater powers than those conferred by the grantor .
The Provincial Statute before referred to appears to me to give th e
creditors of the assignor the right to attack any bills of sale by whic h
any particular creditor or creditors are preferred to the general body ,
and to no one else.

The first objection raised by Mr . Clinton, that this was an actio n
against two ,separate defendants for two separate causes of action, i n
which no privity as between them was shown, is an objection which ca n
always be taken by summons to amend the pleadings as euivarrassing ,
but is not a ground of demurrer .

If the demurrer had been disallowed, I should have ordered a n
amendment of the pleadings in the line indicated, but as I am of
opinion that the present plaintiffs cannot by any amendment succeed i n
their action, I allow the demurrer with costs, without leave to amend .
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Re J. H . TURNER .

Land Registry Act, 1588—Cancellation of ordinary certificate of title under .•+ee . 17, upon
?settle of certifcate of indefeasible title under rec . 1;.3-Authority of Registrar to cance l
ordinary certificate .

The Registrar-General has power, under see . 61 of the Land Registry Act, B.C., 1588 ,
to cancel an ordinary certificate of title isiued under sec . 17 of the act, upon th e
issue to the registered owner of a certificate of indefeasible title, under sec . 63
of the Act.

T
HE facts appear from the judgment delivered 7th December, 1892 .

DRAKE, J:

Mr. Aikman applies for an order calling upon the Registrar-Genera l
of Titles to issue an indefeasible title to lots 3, 4, 5, and 6, Block " H, "
Harbour Estate, and lot 6, Block " K," same estate, in the name of th e
registered owner .

The Registrar does not object to do so, but refuses to cancel th e
ordinary certificates of title which are now existing in respect of th e
said lots, alleging that there is no authority iii the Act authorizing hilt ,
to do so .

Section 61 of the Land Registry Act enacts that in case of a transfe r

of registered real estate, the Registrar is empowered to register th e
new owner and cancel the former certificates, and the reason is obviou s
there should not be two certificates of title existing at the same tim e
to the same piece of property . But the Registrar contends that this
section does not apply to the present case because there is no transfer ,
only the substitution of an indefeasible certificate of title for an
ordinary certificate .

Under section 65, if the necessary preliminaries have been complie d
with, the Registrar shall issue a certificate of indefeasible title .

If he does so without cancelling the ordinary certificate, there wil l
exist two certificates in respect of the same property of different values ,
and these could be made use of by a dishonest owner to the prejudic e
of a purchaser ignorant of the scope of our Land Registry Laws

. Section 66 defines what a certificate of indefeasible title is. It is
conclusive evidence that the person named therein is the absolut e

DRAKE, J .

1892.
December 7 .

Re
J . 11. TURNE R

Statement .

Judgment .
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owner of the property described against the whole world (except the DRAKE, J .

Crown), and such owner shall hold the same subject only to such

	

1891

incumbrances, liens, estates, charges or interests as appear on the December 7.

register.

	

Re
J . H . TURNE R

An ordinary certificate implies that the owner is prima facie owner
of the land described therein for such estate of freehold as lie legall y
possesses therein subject to registered charges .

The difference between the two classes of certificates is very marked .
The one cures defects in registration and bars all other estates in the
land not registered. The other is only a record of a legal prima faci e
title .

The two certificates cannot exist together .

A person purchasing land held under an indefeasible title is entitled Judgment.

under section 61 to be registered as the owner of the same estate a s
his grantor possessed, and thereupon a new certificate should b e
granted to him and the old one cancelled .

If in such a case all the old certificates are to be cancelled, wh y
should not the old certificates be cancelled on obtaining an indefeasibl e
title ?

The object and intention of the Act can only be carried out b y
clearing the register of all prior certificates which are merged in the
indefeasible title and enabling the owner to deal with the property a s
if the indefeasible certificate was his sole root of title .

I therefore order that on the granting of a certificate of indefeasibl e
title to lots above mentioned that the Registrar-General do cancel al l
existing certificates of title effecting the same property .
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KERR & BEGG t'. COTTON .
COURT.

Contract—Uncertainty—Agreement to print a book by specifications "equal to sample" t o
July 15 .

	

be produced—No sample, produced—Effect of—Power of Divisional Court to enter
HERS & BEGG

	

f inal judgment .

Where a contract provides for the manufacture according to specifications of an article

"equal in every respect to a sample to be produced, " and no sample is produce d

and agreed upon, the contract is void for uncertainty, and no action can b e

brought for breach of it by either party.

The Divisional Court, on a motion for new trial, has power to enter a final judgmen t

for defendant where there is no evidence to sustain the verdict .

Statement. 1 'IOTION for a new trial for misdirection and that verdict was
against the weight of evidence, and that the damages were excessive .

The action was for damages for breach by the defendant of a
contract in writing, whereby the defendant agreed with the plaintiff s
" to print for them 400 volumes of a work called 'A Biographical
Dictionary of Well Known British Columbians , ' of 500 pages each, on
80 lb No . 2 book paper, uncalendered, and to bind the same in ful l
Russia or Morocco leather, gilt edges, and equal in every respect to a
sample volume submitted and approved by the plaintiffs, not later tha n
13th July, 1890, " charging that the defendants did not deliver i n
time, did not print and bind as agreed, nor equal to sample, bu t
printed and bound in a negligent and unworkmanlike manner .

The defendant counter-claimed against the plaintiffs for damages, as
set forth in the judgment of Sir M . B. BEGBIE, C. J .

The evidence at the trial did not show that a sample volume had
been submitted and approved by the plaintiffs as provided, but tha t
two books of materially differing styles of binding and make-up ha d

been produced, and that it was agreed that the volume to be produced
was to be a compromise between them .

The jury found a verdict for the plaintiffs on both the claim an d
counter-claim .

krgument.

	

C. Wilson, for defendant, supported the motion .

E. V. .Bodwell and A . E. 1IePltillips, for plaintiff, contra .

BEGBIE, C . J . : Ought not the Judge at the trial to have withdraw n
the case, both on the claim and on the counter-claim, from the jury o n

1392.

V.
Corms.
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the ground that the sample copy, which was to be the basis of the nivisioxa c
COURT.

KERR do Bac a
against the defendant on the counter-claim, if the Court has upon thi s
motion power to enter final judgment ?

	

Correa .

E. Y. Boil well and A. E. McPhillips—No ; the reference in th e
written agreement to the " sample volume " therein provided to b e
" submitted, " to which the book to be made was " to be equal in ever y
respect, " was not a controlling term of the contract, which was, outsid e
of that reference, certain to every intendment, as to all requirements ,
viz., number of pages, weight, style, and quality of paper, kind of
binding, and edging, and title of book, etc. The size being deducible
from the number of pages in relation to the weight of the paper . The
legal effect of the contract was that the book was to made strictly b y
the specifications, in a workmanlike manner, in such luxury of styl e

as a proper treatment, for the purpose intended, of the material s

indicated, would demand. The meaning of the agreement was no t

that the "sample " was to control the particulars of the contract in an y
way, but was merely " to enable the purchaser to form a reasonable Argument

judgment of the commodity "—Goordliner (t• Getty, 4 Camp, 144 : or, at
most, was intended to furnish a criterion of general style, i . e ., the
book contracted for was to 1)e " equal to " the sample to be produced ,
which intention was as well carried out by the parties by referenc e
to two books, diti'crent to that specified in detail, and to each other, as

to one book, also necessarily (liftcring in some respects from th e
controlling particulars in the specifications.

On the question of power of Court, sitting as a Divisional Court, t o
finally dispose of the case, the provisions of sec . GO of the Suprem e

Court Act, /S SS, " The Divisional Court * * shall * * concur-
rently with the Full Court, have all the powers and authorities held

and exercised by the Full Court in interlocutory matters, including th e

granting of new trials, and its judgment shall be deemed a judgment

of the Full Court, " does not give to the Divisional Court all th e

powers conferred on the Full Court by Order 5S, Rule 405, for th e

powers conferred on the Divisional Court are only the powers "hel d

and exercised by the Full Court in interlocutory matters, " it does not,

therefore, confer, l(ut ri f,oim% iii excludes, from the Divisional Court ,

the power to make a final order putting an end to the action .

C. Wilson, for the defendant, in reply .

'Wen), as to the character of the work to be done, and ought not
Jully 1

1 y1 3 .
judgment to be now entered against the plaintiffs on the claim, an d

contract, was never produced or agreed upon, or the parties ever ad
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DIVISIONAL SIB, MATTHEW B . BEGBIE, C . J . :
COURT.

1892 In this case the defendant is applying to have judgment entere d

July 13 . up for him, or for a new trial, the jury having found a verdict for

KERR & BR, ;, ; the plaintiffs for $3,000, for an alleged breach of a contract whereb y
v.

	

the defendant had agreed to deliver 400 volumes printed in a certai n
Corms .

type, and on a specific style of paper, " and to bind the same in ful l

Russia or Morocco leather, gilt edges, and equal in every respect to a
sample volume submitted (i . e ., to be submitted) and approved by th e

plaintiffs, not later than 13th July, 1890 . " No such sample has ever been

produced or submitted at all, or in fact ever existed either on the 13t h

July or at the trial, or up to the present time . The defendant, never-
theless, printed and bound a number of volumes, which he tendered a s

being in accordance with the contract. These volumes were rejecte d

by the plaintiffs on the ground that they were not bound as th e

contract stipulated . The whole claim and counter-claim, action an d
cross-action, turn on this point . The plaintiffs claim damages for th e
non-fulfilment of the contract ; the defendant claims damages for th e
improper rejection of his work. Although, as stated, no sample was

Judgment . ever prepared or approved, it is alleged that at an interview betwee n
plaintiffs and defendant, subsequent to the contract and before action ,
it was verbally agreed that the volumes contracted for were to b e
delivered bound and got up in a style which should be a "compromise "
between two volumes then produced and afterwards shown to the jur y
at the trial (Exhibits F. & G .) . Now, the two volumes are nearly as

different as any two volumes of the same size and shape can well be ,
the one being in " split cowhide, " the other in " full Russia. " What
can be the meaning of a compromise between cowhide and Russi a
leather ? Assuming that this verbal agreement were added to th e
written agreement (for which Chambers v . Kelly, 7 Ir. R. C. L., 23 1
(1873), was cited, and is I think a much weaker case), this propose d
" compromise " leaves matters nearly as indefinite as they were before .
I thought at first that the plaintiff's alight complain that the defendan t
had broken the contract in other respects, but they do not complain o f
any other breach than this, viz ., that the copies delivered were no t
equal to the approved sample. It seems to have escaped everybody' s
attention at the trial that there never has been a sample iii existence
at all, and that it is quite impossible for any jury or any tribuna l
whatever to decide whether the agreement has or has not been complied
with, for it is abundantly clear that the plaintiffs and defendant never
had any model to work up to, so that, in fact, there never was an
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agreement at all . This, not only that the one party has not agreed t o
that which the other has proposed, as there never has been put forwar d
any proposition to agree to. In all this my brothers Crease and Drak e
quite agree . It follows that the plaintiffs asking damages for breac h
of an agreement must fail, and so the Judge at the trial would

	

v.

doubtless have directed, if his attention had been drawn to the defect .
Correa .

But the defendants, by their counter-claim, ask damages, viz , payment
for the volumes which they tendered and which they say were finished
in accordance with this so-called contract . Evidently they are under th e
same impossibility of proceeding . They cannot prove that they hav e
1 sound these volumes according to the sample . The verdict cannot stand ;
and the only question is, what is to become of the action ? It seems quit e
absurd for us to send it down to be tried again, when the only groun d
for setting aside the first trial is that there is not and never has been Judgment.

anything to try . The only reasonable course for us is to follow th e
case of Admits v. Coleridge, 1 The Times L . R., p . 84. That was an
action for libel, in which the defendant pleade 1 privilege . The jury
found for the plaintiff with, I think, {,3,000 damages . On applying
for a new trial, or to have judgment entered for the defendant, on th e
ground that the trial Judge should have withdrawn the case from th e
jury, the Divisional Court held that it was undoubtedly a privileged
occasion and that no actual malice had been proved, and that the cas e
should have been withdrawn front the jury : they therefore did not
send the action again to be tried, but at once directed judgment to b e
entered up for the defendant .

DRAKE, J. :

I agree that on the facts there was no concluded contract sufficient .Tudgment

to enable the plaintiff to recover damages for the alleged breach . As
the order which we propose to slake is apparently one which has not
been made l,efore by a Divisional Court . I think it is as well t o
examine the authorities to ascertain what are the powers of a
Divisional Court on applications for a new trial . Applications for new
trials are governed by Order XXXIX . and Rule 298 . under the latter
rule, upon. a motion for judgment or new trial, the Court may, i f
satisfied that it has before it all the material necessary for finall y
)letermining the questions in dispute, give judgment accordingly . The
Court here is the Divisional, or Full Court, before which the motion i s
made. Ender Order XXXIX ., the Full Court is named as the Court
before which applications for new trials are to be heard, but by sec . 60
of the ,Srttur•erue Curt Act all the powers given to the Full Court on

249

DIVISIONA L
COURT

1892.
July 15 .

KERR & BEGG
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DIVISIONAL applications for new trials is vested in the Divisional Court, therefore

1892.

	

Rule 298 applies to the latter Court, and in Watkins v . Rymill, 10 Q .

July ta . B D., 178, and Daun v . Simmin4, 40 L T. N. S., 556, affirmed by th e
Court of Appeal in 41 L. T. N. S., 783, the Court held on the facts

KERR & SEGO
v.

	

that judgment ought to be entered for the defendant without a ne w
Cowes' . trial, for there was no evidence upon which the jury could properl y

find for the plaintiff—See also Hamilton v . Johnson, ibid, p . 461 . I
therefore concur in the judgment of the Chief Justice .

CREASE, J ., also concurred .

Order that the verdict and judgment below be set aside, and judgment entered fo r
the defendant on the claim, and for the plaintiffs on the counter-claim, costs to follo w
the event in each case .

BEGBIE, C. J .

1892.
November .

IN THE COUNTY COURT OF VICTORIA.

POST v. JONES .

County Court—Jurisdiction to maze personal order ore=,- .*1,000 in mechanic's lien suit .

Claim for personal order to pay amount over 81,000 ente rtained in the County Cour t
as auxiliary to relief by way of eanforcenent of a mechanic's lien .

Statement . PLAINTIFF claimed against the defendants jointly $1,044, for wor k
clone and materials supplied in building two frame dwelling houses fo r
them. At the time of the contract the land was the property of th e
defendants jointly, hut before any proceedings were taken it was
conveyed to the defendant Agnew. The plaintiff also claimed, in th e
action, the enforcement of a mechanic 's lien for 41,044 against th e
owner, the defendant Agnew.

Argument .
Fell, for the defendants, objected that the Court had no jurisdictio n

to entertain the action in pet:sonutm for `~1,044, as it was $44 in exces s
of the ,jurisdiction of the Court iii a personal action .

Prior, for the plaintiff, submitted that as the personal liability o f
defendants was ,joint and several, and as, in effect, a personal orde r
against Agnew, was a necessary incident of a judgment against hi m
enforcing the lien against his land for the $1,044, it would be highl y
inconvenient to compel plaintiff to sue Jones separately in the Suprem e

POST r. JONES
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Court in order to get a personal judgment against him on the sam e

matter. Indeed, a separate judgment could not be got against hi m
on the joint liability without abandoning the personal claim agains t
Agnew, nor could a personal order co nomine be taken against Agnew
in this Court without abandoning the claim against Jones .

SIR M. B. BEGB[E, C . J . :

The difficulty of the position is apparent, and I will assume that th e

County Court has jurisdiction to hear the ease and make the order ,

subject to the observation that the opinion of the Supreme Court Judgment .
on appeal may very properly be taken on the question .

251

BEOBIE, C. J .

1892.
November .

POST v. JONES

FOLEY r. WEBSTER .

Security /or judgment debt and costs on appeal to Supreme Court Canada—Whether
gieiny same to satisfartion of a Judge supersedes regist ration against lands of a
rertilicate of the judgment—Whether such certificate and regist ration is a prorrediu y
by way of execution--O'Donohoe r . Robinson, lt) Out . App. G'. :', distinguished—
Practice—Second application—Bel Judicata—Juri.edictioa of Prorineial Courts t o
make order in art ion after appeal brought to Supreme Court Canada .

Held, per McCREtclrr, J ., on original motion, and per DRAKE, J ., on appeal :
This Court cannot make an order in the action controlling proceedings under it s

judgment after perfecting of appeal to Supreme Court Canada .

Held, per WALKEM, J., on second application to him, and per 111e .BIE, C . J., an d
DRAKE, J., on appeal :

Registration against lands of a certificate of the judgment appealed from is not a
proceeding by way of execution thereof, and is not superseded by appellant givin g
security for the whole judgment debt and costs under R . S. C . cap . 133, see .
47 (e) .

O'Donohoe v . Robinson, 10 Ont. App . Rep. 622, distinguished .

Remarks of WALKEM, .J ., ou res judicata and second application .

UM IONS to vacate certificate of judgment and registration thereo f
against defendants ' lands, pending defendants' appeal from said
judgment to the Supreme Court of Canada, the application being base d
on the ground that the defendants had given security to the satisfactio n
of a Judge for the full amount of the judgment debt and costs, as wel l
as for the costs of the appeal, pursuant to sec . 47 (e), Supreme Coact
Canada Act .

3 RCREIOUT, J .
WALKER, J .

DIVISIONA L
COURT
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Sept. 23.

Foter
V.

WEBSTER.

Ante/
/liy c .e v tbnq'
d?u.v,P /so

.,std
EogdI* fVeed/ e-

Sr 6?/.,f /w
t'6csc_)

Statement .
,aA/d

/lnosbor t9 3
s/ BcL? ic.f'



252

	

BRITISH COLUMBIA REPORTS.

	

[Vor a

mveREIGH J
.

J . The plaintiff had obtained a verdict and judgment thereon forWA LK ES

	

$5,000 and costs, which was, upon appeal, sustained by the judgmen tDIVISIONA L
ci '

RT

	

of the Full Court . From this judgment the defendants appealed t o
1892.

	

the Supreme Court of Canada. The defendants, on the 20th May ,
Sept. 23 . 1892, obtained an order from Mr . Justice WALKEM under the Supreme,

	

Fern

	

Court Canada Act, sec. 47 (e), allowing a bond for S6,500 as securit y
WEBsTeR . to his satisfaction for the whole amount of the judgment debt and

costs and the costs of the appeal, with the object of staying al l
proceedings under the judgment, pending the appeal . In the
meantime the plaintiff' had issued a certificate of his judgment
front the office of the Registrar of the Court, and had registere d

	

Statement .

	

o
the same against the lands of the defendants, which they wer e
now mortgaging for 550,000. The defendants, in attempting to
make title to certain of the lands, discovered the registration of th e
certificate of judgment, and obtained a summons, returnable before
Mr. Justice MCUREtntET at Westminster, to show cause " wily th e
registration of the certificate of judgment should not be set aside, " on
the ground that the bond allowed operated as a sapersede(ts of al l
other methods of securing or enforcing the judgment .

G. G. Helhillips, for plaintiff, showed cause to the summons .

E.A .Jeans, contra .

McUREU,trr, J., made an order dismissing the summons upon th e
ground that this Court had no jurisdiction to make any order in th e
action after the allowance of the appeal to the Supreme Court o f
Canada .

Statement . The eight days for appealing from this order having elapsed, th e
defendants obtained a fresh summons, returnable before Mr. Justice
\VALKEM at Victoria, " (a) to set aside and supersede the certificate of
the judgment issued out of this court, and all proceedings thereunder :
(b) and that, or that the registration of the said certificate against
defendant's lands should be discharged and vacated : (e) or that the
order of 20th May, allowing the security, be amended by declaring al l
proceedings which had been taken under the judgment superseded ,
and all future proceedings stayed, Ly the allowance of the said security ;
or for leave to appeal to tile Divisional Court from the order o f
AMCUttEIGHT J., notwithstanding the lapse of the eight flays . "

	

Argument .

	

A . E. JIcPhillips, for the plaintiff, showed cause to the summons.
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The matter is res judicata by the order of MCCREIGHT, J., and this 3IcCREIQHT, J .
WALKER, J .

is an attempt to reopen it . A Judge of this Court has no jurisdiction

	

—
to make any order in the action after the allowance of the appeal to UICOURTAL

the Supreme Court of Canada, whereupon the action is transferred out

	

1892 .

of this and into that Court—Lakin v. 1'uttall, :3 S . C. R. 685 . The Sept. 23.

eight-day limit for appealing from an order is absolute, unless

	

FOLE Y

extended by the Court or a Judge, and such extension must be by wessTFR .
order made within the eight days—Rant : v, het field, 4 Ex. Div. 150 :
Stirling v. Da Barry, 5 Q . B. D . G .

Robert Cassidy, contra : The form of the motion to McCIIEIGHT, J., Argument .

was misconceived. As long as the certificate of judgment stood it s
registration against the lands could only be removed by a separat e
action . The registration of the certificate was not, but its issue was, a
proceeding in this action. This motion is analogous to a motion to se t
aside a writ of , ft. fa . against lands and all proceedings thereunder ,
e.g., by consequence, to withdraw the writ from the hands of the Sheriff ,
where it binds the lands and forms a cloud on their title, as th e
registration of the certificate, which is only another means of
effectuating the same purpose, does here . If the order setting aside
the certificate is made it can be served on the Land Registrar as a n
order setting aside a , ti . ta . would be served on the Sheriff, and woul d
operate in the same way—C. S. B. C. 1888, cap. 67, sec . 70. The
effect of the allowance of the bond for the whole debt and costs b y
\VALKEM, J., as being to his satisfaction, was to declare the bond th e
sole and sufficient resource and security of the plaintiff for the recover y
of his judgment if sustained on appeal, and it operated, not merely as
a stay, but as a sapersedeas of all other proceedings to secure o r
execute the judgement—O'I)wwhoe v. Robinson, 10 Ont. App. Rep. 622 .
A party will not lie permitted wilfully and without just cause to ti e
up the lands of another under colour of securing a judgment for whic h
he has taken other security declared to be sufficient .

This motion is not res jtcdicata by the order of MCCuEniUT, J., who
repudiated his jurisdiction and declined to adjudicate upon th e
question . We admit that after the aHowl iee of as appeal to th e

Supreme Court of Canada the Court below can make no order affecting
the contest between the parties involved in the action . The litigation

is absolutely transferred to the Higher Court, but the judgment,
though reopened for the purposes of the Appellate Court, stands in th e
Lower Court, and any misuse of it or improper proceeding under it
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weiKE HT, J . by use of the process of the Lower Court and the machinery given to

	

—

	

enforce its judgments, all of which are in its control, is a matter in th e
DIVISIONAL hands of the Lower Court; notwithstanding the appeal, and it i s

	

1892 .

	

submitted that this Court only has , jurisdiction in this matter.
Sept. 23.

	

Defendants, if necessary, ought now to be permitted to appeal from

	

FoLHY

	

the order of MCCREICIIT, J., to the Divisional Court.

WEBSTER. Re Manchester F,ro,loncie Cu ., 24 Ch. D. Brett M . R., at p. 496 :
Siecewright v . Leys, 9 Out . P . R. 200, Re Gobourie, 12 Ont . P . R . 252 :
Lungedon v . Robertson, ihid, 139 .

WALKEM, J. :

Judgment . In this case the plaintiff recovered a judgment on the 29th o f
October, 1891, against the defendants for $5,339. From that judgment
they appealed unsuccessfully to the Full Court in March last . They,
thereupon, gave notice of appeal to the Supreme Court of Canada ;
and on the 20th of May last I made the necessary order approving o f
the appeal bond, which was a bond of the defendant and one Jacques
for $6,500 . At lily suggestion, the terms of the order were arranged
beforehand between the solicitors in the action, and when it was
submitted to me I signed it, first taking the precaution of having th e
words " and by consent" inserted in it. The defendants have now
applied for an order directing OI) that the certificate of the judgment
taken out on plaintiffs behalf should be set aside and superseded ;
(b) and that, or that, in the alternative, the registration of th e
certificate against the defendants ' lands should be discharged an d
vacated, or. O;) in substance, that I should vary my order of the 20th
of May by an amending declaration to the effect that the issue, an d
subsequent registration, of the certificate should be deemed void . On
the Pith of August last, the defendants made an application to m y
brother MCCREICtLT to have the registration cancelled, but be refuse d
it. The latter or alternative part of the application now made i s
virtually a repetition of the same application ; hence, as ;•es ,juclicuta ,
I have no power to entertain it . The fact that the defendants now
apply to have the certificate superseded does not, in my opinion ,
remove this objection, for iii so doing they are merely attempting t o
get, in a circuitous way, what my brother MCCREIOHT has refused ,
namely, the cancellation of the registered charge .

A certificate is in itself a perfectly harmless document, fora party
entitled to it may, undeniably, take it out,, and yet make no use of it .
In such an event, there could be nothing to complain of : hence no



II.]

	

BRITISH COLUMBIA REPORTS .

	

255

redress could be sought, as there would be no mischief to remedy ; and
WALKEDIHJ .

J

Courts of Justice, need I add, do not make orders in such cases, as they
would be fruitless . In the present case, therefore, it is not the issue of DI COURT

A L

the certificate that can be complained of, but it is the use that has

	

1892.

been made of that certificate—its registration, for instance—that is in Beet. 23 .

reality complained of. The avowed object of getting the certificate

	

FoLE Y

set aside is to have its registration cancelled. I repeat, therefore, that WEBSTER.

what I am virtually asked to do, under a different form of application ,
is to grant what my brother MCCREIGAT has refused.

On behalf of the defendants, it was suggested that it might be said

that my brother MCCItE1rxT's refusal was correct, as a change in the
registry could only be effected by a suit successfully brought for th e
purpose ; and it was further contended that as the certificate was taken
out in the present, and therefore in a pending action, an orde r

superseding it might be made. In the first place, the charge
cannot be removed except by an action ; and, in the next place ,
a mistaken view is taken of the certificate of judgment, fo r
such a certificate is not a document issued in an action . It forms
no part of its proceedings under our procedure Acts, but is an
extraneous and independent proceeding authorized by the Lei ai l

Registry Act . The form of the certificate should be headed " In th e

matter of the Lend Registry Act, 1888, " or should contain a statement

that it was " issued in pursuance of the Land Registry Act ." etc. In
any event, it is not a proceeding in an action, and the present form, Judgment .

which I find is intituled " In the Supreme Court, " etc., and, in the

cause, is therefore wrong and misleading. The land registry syste m

and the judicature system and practice are distinctive systems, wit h
different objects ; the former, like the mechanic's lien law, being
designed by the Legislature for the purpose of giving the creditor a
security which he would not otherwise possess . In Darling v .
Weller, 22 U. C. Q. B. 363, somewhat similar views were expressed .
An action, moreover, merely to set aside the certificate would, in al l
probability, fail, for the reasons I have already given ; and assuredl y
the same object could not be attained by an application such as th e
present one, which is improperly made in this action, as the issue o f
the certificate is not a proceeding in it . The order of the 20th slaty

last might have been . made on terms that the registration of the

judgment shouldbecancelled, but I was not asked to impose such a

condition. The respective solicitors framed the terms of the order an d

consented to it, and I cannot now change those terms in opposition to
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SIcCREHIHT, J . the wishes of one of the consenting parties. There is no evidenc e
WALKESI, J .

—

	

before me that the defendants' solicitor was not aware that th e
DIVISIONAL

judgment had been registered when the order was agreed to ; and even
1392.

	

if there were, I should decline to interfere, as he must be taken to hav e
Sept. 23 . known that it is the common practice to register a judgment agains t

FoLI Y

	

lands, where there are any, the moment it is entered up .

\VE8MTER . In one of the affidavits the defendants are said to be "wealthy " ; but
what is the meaning of " wealthy, " in view of the further statement in
the same affidavit that they are desirous of borrowing $50,000 on th e
security of their lands, but are disabled from doing so in consequence
of the plaintiff's charge on them of $5,339 . There is no evidence
before me as to the value of those lands, and I can only act upon
evidence and not upon conjecture. As the plaintiff's solicitor very
fairly observed, the defendants ' personal bond might, and possibly
would, have been refused on the 20th May if there had been an y
intimation or prospect of their mortgaging their lands to the extent o f
$50,000 . The fact, moreover, that the plaintiff's judgment had bee n
registered, doubtless influenced his solicitor in accepting the bond . His
contention that the relative positions of the parties to the action, as
they existed when the bond was accepted, should not be changed t o
his client's detriment, as I am bound to believe would be the case, as
there is no evidence to the contrary, and a Judge can, as to matters o f

fact, only act upon evidence . An Ontario case, O'Donohoe v. Robinson ,
Judgment .

10 Ont A. R. 622, was cited as showing that a judgment credito r
would not be permitted to keep a writ of fi . J . against lands activel y
alive in case of an appeal, after the appeal bond securing his debt an d
costs had been given . Now, without questioning the soundness of
such a decision, it is observable that there is a wide distinction
between the effect of such a writ and a registered charge . Under the
writ the lands of the debtor would not only be hound, but migh t
eventually be sold ; but with respect to a registered charge, a suit for
foreclosure would be necessary to realize it . In the present case, for
instance, the plaintiff would, in the event of success in his appeal an d
the appeal bond proving worthless, have to seriously consider th e
question of foreclosing, for he could not do so without offering t o
redeem the $50,000 mortgage (with interest) if registered, when i t
became due. Being a labourer, admittedly without means, the
collection of his judgment debt would thus be indefinitely postponed .
A registered charge against lands is sometimes valueless, by reason o f
prior incumbrances, defective title, or the lands themselves having no
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commensurate value . Again, the principle of O'Donokoe v . Robinson McCREIGIT, J .
WALKEM, J .

does not exactly apply to the present application . In that case a stay

	

—
DIVISIONA L

of execution, and even the superseding of the writ, was, under the

	

oI ;RT.

Ontario practice, the necessary consequence of the appeal bond being

	

1892.

perfected. The registration of a charge against lauds under our Sept. 23 .

system is in no sense execution, hence there could be no stay . It was

	

FOLL Y

contended that, as the plaintiff had his charge on the defendants ' lands WE 3srE R
and also his appeal bond, he had a double security, and that, therefore ,
the principle alluded to applied ; but it appears to me that the answe r
to this is that the Legislature has seen fit to give him, in addition to
his right to resort to execution, the right to the charge now complaine d
of, whatever it might be worth . If the latter, for instance, were
worthless, there would be no double security . But, admitting that the
charge is good for its purpose, I think that the defendant's application
must fail on the two grounds I have stated, viz., as the matter is res
judicuta, and as the order of the 20th May was a consent order whic h
ought not now to be changed in opposition to the wishes of one of th e
consenting parties, especially in view of the fact that the defendants
must diminish the value of their personal bond by the proposed heav y
mortgage on their property .

If a deposit in Court of the amount of the appeal bond can b e
legally made without interfering in any way with the proceedings in

appeal as transmitted to Ottawa, I would suggest that that course
Judgment .

should be adopted, but I give no opinion as to whether this can be

done or not, as no offer of a deposit has been male .
I have also been asked to extend the time for appealing from Mr.

Justice MCCREIGHT'S order, on the ground that the defendants '
solicitor was engaged in consulting counsel in Victoria with respect t o
the order, and thereby allowed the eight days given to him for appea l
purposes to elapse . The Legislature having considered that the eigh t
days were sufficient to enable parties to conclude whether an appeal
was advisable or not, I am not at liberty to say that that time was to o
short for such a purpose. Indeed, I am of a contrary opinion .
Besides, such an application should have been made promptly, and i t
cannot be favourably considered after seventeen days have bee n

allowed to pass since the order was made . The order is dated the 16t h

of August ; the time for appeal expired on the 24th ; and from that
time till the present (September 2nd) no extension has been applie d

for. The question of appealing was one involving no abstruse points .
The present summons must be dismissed with costs .
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The defendants appealed to the Divisional Court, and the_appeal

DIVISIONAL was heard before Sir M . B. BECBIE, C . J ., and DRAKE, J., on September

	

COUNT.

	

23, 1892.

	

1892.

	

The defendants, under Order LVIII ., Rule 7, filed fresh affidavits
Sept . 23

that they were unaware of the registration of the certificate o f

	

FoLEY

	

judgment when the bond was allowed, and that since Mr . Justice
\V BSTER. WALKEM 'S order they had offered the plaintiff' solicitors to pay into

Court 86,500 in cash as security additional to the bond, for the whol e
judgment, debt and costs, and costs of appeal, if the plaintiff woul d
consent to vacate the registration of the judgment against defendants '
lands, which was refused.

That the effect of the registration was to hamper them in dealin g
with their lands, as it had to be indemnified against in every transaction.
Defendants also, under Order LVIII ., .Rule 7, asked that the Divisional
Court should make such order as ought to have been or ought to h e
made in the premises .

Robert Cassidy for the appeal .

	

•

Whether Mr. Justice WALKEM was concluded by the order o f
MCCREIGHT, J ., or not, this Court can now make the order whic h
ought to have been or ought now to be made. Mr. Justice WALKE M

Argument . was not concluded by the order of MCCREIGHT, J . The motions were
different both in form and substance . Mr. Justice MCCItEIGHT having
held that he had no jurisdiction, did not apply his mind to or decid e
the matter of the motion to him, and it was not res judicata by his
order—Connecticut, etc. v . dloure, 6 App. Cas ., at p . 655. The Judge
allowed the bond as being to his satisfaction, and it derived its efficac y
entirely from his order. It did not rest in any way on the consent o f
the parties—see Macdonald v. Abbott, 3 S . C. R., 278, where, by consen t
of the parties, the apellant deposited $500 in Court as security for 850 0
for the costs of appeal, and the Court held the appeal not properl y
constituted, as the security had not been allowed by a Judge .

The certificate of judgment was properly issued in the style of th e
cause (Cleitty's Forms, 383), and was a proceeding in and within th e
control of the Court. The issue of the certificate and its registration being
a statutory proceeding to effectuate the judgment, was an "executio n
within sec. 47, Sup . Ct . Can. Act . It was at all events a procedur e
in aid of execution and therefore within the meaning of the Ac t
Dawson v. WoOtt, 11 O. R. 484 . O'Donoleoe v. Robinson, 10 Ont .
A. R. 622, is not distinguishable. There a f. fa . lands placed in
the Sheriff's hands prior to the allowance of the security, and binding
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the lands, though no attempt was being made actively to enforce it, McCREIOHT, J .
WALKER, J .

was declared to have been superseded by the mere allowance of th e
security, so that it ceased to be a charge on the lands . The Court has

DI
COURT

A L

complete control over proceedings taken to enforce its own judgment,

	

1892.

at all stages—Campbell v . Royal Can . B1,:., 19 Grant, 334 ; Clutton v . Sept . 23.

Lee . 7 Ch . Div ., 541 : Schofield v. Solomon, 52 L.T. N . S., 679 ; De Medina

	

Fcms y
v. Grove, 10 Q. B., 151 . Apart from the effect of sec . 47 S . C. Can. Act, wETex.
all proceedings under a judgment should, as a matter of discretion, b e
set aside as an abuse of the process of the Court, where payment int o
Court of its full amount has been offered and refused .

This Court alone has jurisdiction to deal with the matter ; the Argument .

litigation is re-opened and transferred to the Appellate Court, upon
the allowance of the appeal, which takes place upon the allowance of

the security for the costs of the appeal, but the judgment stands in, an d
in the control of, the Lower Court, unstayed, to be executed notwith-
standing the appeal, subject to the right of the appellant to stay o r
supersede all proceedings under it by giving the sufficient securit y

for its amount provided for by sec . 47 (e) sapro, and subject also,
apart from that section, to the inherent jurisdiction of the Court t o
prevent its judgment being wilfully used as an engine of oppression.

rl . E. McPhillips, for the plaintiff, contra, was not called on .

BEGBII.:, C. J. :

Assuming, as was argued, that Mr. Justice MCCat:u ;u'r misconceived Judgment .

the application before him, deeming it to ask for the judgment to be
set aside, instead of merely for the removal of the registration, that he
dealt therefore on that day with an application which was not befor e
him, and did not deal with that which was before him . Assuming
further that Mr. Justice AVnl.Kctit, on the 6th September, misconceived
what had taken place before Mr. Justice MUCREIGIIT, conceived himsel f
incapable of reviewing, sitting alone, the order of another Judge ,
whereas that Judge had in fact made no order on the application ;
that the real application has therefore never been considered, and is
in fact now understood for the first time, that might be a reason fo r
us, sitting as a Court of Appeal, to decline to hear any further and to
remit the case to Jlr. Justice MCCREIGIIT to hear and determine . But
we have also, I think, power to consider the application and to mak e

now the order which 1lr. Justice MCCREIwIT ought, in our opinion, to

have made on the 16th August, as to the cancellation of the registration

of the judgment, and I am of opinion that the Court cannot accede t o

the motion . The ground of it is, that the registration operates as an
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McCREIGIIT, a extreme hardship upon the defendants . That is not always a sufficien t
wALK>;al, J .

ground to cause a Court of Justice to act . The judgment for the $5,00 0
DIVISIONA L

	

COURT.

	

and costs, as soon as obtained, became, under 1 and 2 Vic., cap. 110 ,

	

1892 .

	

(Imp. Stat.), as much a charge upon the lands of the defendants as i f
Sept . 23 . they had agreed in writing to charge all their lands with its payment .

	

F'OLEY

	

That judgment operates . therefore, as an equitable mortgage, whethe r

\Vt:IIYTk:R .

	

a

	

bregistered or not : but, like the most formal mortgage, it will be liable
to be postponed to any subsequent encumbrance, unless registered .
Defendants now wish to raise $50,000 on mortgage, and wish t o
postpone the charge of the plaintiff to that encumbrance . On 20th
May last the defendants entered into a bond as security for th e
judgment satisfactory to all parties and to Mr . Justice WALKEM . Did
that bond supersede the charge created, not by the registration of the
certificate of judgment, but by the judgment itself ? O'Donokoe v .
Robinson, 10 Ont. App., p. 622, decided that no proceeding could be
permitted to press execution pending appeal after security for the debt
and costs is allowed, under a section in the Ontario Court of Appeal
Act, similar to sec. 47 Sup. Ct. Can . Act, in question here. That
decision is surely correct. If any attempt were made to enforce the

Judgment. lien pending the appeal, the Court would interfere . In my- opinio n

the proceeding by way of registration of certificate of judgment is no t
a proceeding by way of execution ; to my Mind it is only execution ,

e ., some proceeding for raising the money and satisfying the dcht ,
whether by fi. fa . or by action for foreclosure or sale, etc ., which i s

restrained by sec. 47. This is in effect an appeal from Mr . Justice
\VALKEM ' S order of the 20th May . On that day he app roved the bond,
with the consent of the parties. The only duty of the Judge was to
see if the bond was sufficient . If the two parties say they are satisfied ,
it his duty to accept it. It is now sought to vary that order agains t
the consent of the plaintiff, and to introduce, as a condition for th e
security then given, that the equitable mortgage, created by the join t
operation of the statute and the judgment, be left unregistered and s o
be liable to be defeated . We are asked to interfere with the exercis e
of the discretion of the Judge . When the tribunal has once exercise d
the discretion there is no appeal from that . Judge AVALKEM count eiu c

now reverse or vary his own order, unless perhaps by consent. The
motion must be dismissed ; but, as we think the defendants by offerin g
to bring the whole $0,500 into Court toabide the,events of the appeal
made a very liberal offer, which the plaintiff acted very unreasonabl y
in refusing, we give the plaintiff no costs of this appeal .
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DRAKE, J. :—

	

'LcCREICHT, J .
WALKEM, J .

I agree with the Chief Justice. If I thought we had any jurisdictio n
it would only be exercised on terms, and the imposition of those terms

	

COURT.

would he a variation of the order of Mr . Justice WAI,KEM allowing the

	

1692.

security . I think we have no jurisdiction to do that or to make any Sept. 23 .

order in the matter.

	

(I'ulmsley v . Griffiths, Cassel's S . C . Dig., p . 404,

	

FoLE Y

and Starr ., v . Cosgraee, ibid, p. 405, show that after the allowance of ~VEs»T gx.

the security on appeal the Court below is fu.nrtus orncio. Th e
learned counsel argues that the registration of the judgment was a ste p
equivalent to execution . I refer to secs . 47, 48, and 49, of Supreme

Court of Canada Act, providing for directions to the Sheriff on th e
allowance of the security, as to stay of execution in his hands, retur n
of money, if any, already realized, etc ., as showing that the word
" execution, " in sec. 47. means what it says. Execution means
enforcement ley writ, not registering a judgment or lis pendens . In Judgment.
order to issue execution against lands here, the step is by action, or fi .
fa., but the registration itself is not an execution. The registration of
the certificate of judgment may have been in the mind of the plaintif f
when he accepted the bond. It may be that if the plaintiff had no t
got the judgment registered his solicitors might not have accepte d
the bond. We cannot make an order after the allowance of th e
security on appal . If any motion is necessary to vary the existin g
state of affairs as to the security, it should be made to the Suprem e
Court at Ottawa. I think we have no jurisdiction to deal with it.

Appeal and motion dismissed, without costs.

\oTE.—See { 'ipus v . .Yorthcote, 15 Out . P. R ., M .
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McCREIGIIT, J .

1892 .

Nov . 2S.

Re

DICKINSON .

Re DICKINSON .

R. C. Creditors Trusts Deeds Act, 1591—Removal of assignee . haring 1u•irate interes t

conflicting with his trust .

There is inherent jurisdiction in Courts of Equity to remove trustees and appoint ne w

ones in proper cases.
A trustee for creditors who is also employed as solicitor to manage an insolven t

estate is a person whose interest conflicts with his duty to the creditors as trustee .

The constitutionality of a Statute will only be considered where necessary to a
decision of the question before the Court.

Statement. MOTION to remove a trustee for creditors. The facts appear from

the judgment.

L. P. Eckstein, for the motion .

Whiteside, contra.

MCCREIGHT, J . :

Judgment. This is a petition by John Parker as to the removal of John Brisco e
Cherry from the position of assignee of the estate of W . NV. Dickinson .
The assignment was made under chapter 12, B . C. Statutes, 1890, and th e
application for removal is made under see .5 of the same Act. It was

pointed out to Mr. Whiteside, who appeared for Mr. Cherry, that
the latter was placed by the deed, as a solicitor of this Court, in a
position where his duty and interest would probably conflict . His
duty as trustee is to realize the estate as promptly and economicall y
as possible, while his interest as solicitor is widely different. I have
no complaint to make as to 1Ir. Cherry 's conduct. The difficulty i s
that he is placed in a position which the Courts will not allow anyon e
to occupy, and I think this is sufficient to oblige me to accede to th e
petition of Parker, who is a creditor to the amount of s781 .65, and
who prays that C . W. R. Thomson, whose Company is creditor to th e
amount of $10,730.51, may be appointed assignee in place of Cherry .
The claims of Parker, Thomson, and the Bank of British Columbia ,
comprise nine-tenths of the total liabilities .

Mr. Whiteside, for Mr. Cherry, resists the petition, on the groun d
that sec. 5 of the Act is unconstitutional. I atn not satisfied that thi s
contention is made out, and even if it was, I think, independently o f
the Act, I should accede to the petition . Any objections on the score
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of alleged unconstitutionality would, I think, apply equally to the Act MCCREIGHT, J .

to abolish priority amongst execution creditors and an Act respecting

	

1892.

the fraudulent preference of creditors by persons in insolvent circum- Nov. 28 .

stances. Both these Acts have been in force in Ontario for, I believe,

	

Re
many years, and though sometimes doubted—see, as to the former, 1)icstN80N .

Roach, v . .1/eLaehlin, 19 O. A. R., Osier, J ., at p . 500 : and as to the
latter, see Clarkson v. Ontario Bunk, 15 O. A. R., 166 Edgar v .
('enteal Bank, ibid . 193 : Kennedy v . Freeman, ibid . 216 : CIarleso n
v . Stirling/, ibid . 234—they have not beea held to be unconstitutional ,
I shall follow the advice given by Mr. Justice Cooley in his book on
Constitutional Lirnitati.ons, 5th Ed., pp. 182, 153, where he says tha t
a reasonable doubt must be solved in favour of the Legislative action ,
and the Act be sustained .

Even if the Act was unconstitutional, I think it would be the dut y
of a Court of Equity to interfere by the removal of Mr . Cherry. This
appears from Letterstedt v . Brous, 9 App. Cas ., p . 371 . The margina l
note is " there is jurisdiction in Courts of Equity to remove trustee s
and substitute new ones in cases requiring such a remedy . " The mai n
prineiplc on which such jurisdiction should he exercised is the welfar e
of the beneficiaries and of the trust estate . See the judgment of th e
Court (Judicial Committee) delivered by Lord Blackl,nrn, at p . 386, '1i " lgument .

which applies a fortiori to the present case, as Mr. Cherry is Mr.
Dickinson 's nominee .

	

I refer also to Lewin, ea Trustees, Aux . ,
from 8th Eng. Ed., p . 846, et seq. The remarks in the judgmen t
delivered by Lord Blackburn . 9 App . Cas ., at p. 386, as to the necessit y
of harmonious working between the truster) and those who ar e
beneficially interested apply forcibly here. And for all the abov e
reasons, I think I must order the removal of gr. Cherry from th e
dice of trustee.

I have considered a good deal the reasons urged against th e
appointment of Mr . Thomson, and Lord Blackburn ' s remarks as to th e
necessity of harmony must he home in wind when I appoint him i n
in the place of Mr. t'lierrv. I think the lest thing I could do is t o
order that dlr. Tlunnson should give security in X10,000, not merel y
to account, etc ., but to furnish and deposit in the Registry in Ne w
Westminster accounts, monthly, of his trusteeship, and such further
and other accounts as the Judge may from time to time require . Such
security must, of course, he to the satisfaction of the Registrar .

I think Mr. Cherry should have his costs of realizing the estate, bu t
to prevent any difficulty in taxation I think he should have five -per
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McCREIGHT, J . cent . on amount realized by him as compensation for his trouble, an d

	

1892.

	

also legitimate expenses out of pocket . I think I may order, by

Nov . 28. consent, that Mr. Cherry should receive $15 as and for his costs of this

	

Re

	

application, he undertaking, by his counsel, Mr . Whiteside, that he shal l
DICKINSON . continue to be bound by his previous undertaking.

The fact that the fines imposed by a Police Magistrate appointed by a Municipa l
Corporation are paid into the Consolidated Municipal Fund, and that he hold s

another office under the Corporation, the salary of which is drawn from suc h
fund, does not incapacitate hint as Magistrate by reason of interest in the

prosecution .

A Provincial Statute authorized an appointment to be made by a Municipal Corpora-
tion, subject to the consent of the Lieutenant-Governor in Council .

Thiel, 1 . Such appointment was well made by resolution under the corporate seal ,

and a By-law was unnecessary .

It is immaterial whether the assent of the Lieutenant-Governor in Council i s

obtained before or after the resolution.

Statement .

	

OTION for a writ of certiorari to bring up and quassir the convic -

tion of one Jessie Hart, for keeping a house of ill-fame .

W. X. Bole, (2 . (1, and A . .J. McColl, for the motion .

T. C. Atkinson, contra.

The facts sufficiently appear from the judgment .

MCCREIGIIT, J. :

Judgment .

		

This was a motion for a writ of rertiuivttz to brim.; up and quas h

the conviction of Hart for keeping a house of ill-fame .

It appears she was convicted by T. C. Atkinson, P . M. of Ne w

Westminster, and t) le grounds of this motion are :-

1. The Local Legislature (see sec. 63, B. C. .11unicil utl Act, 18S1 ,

cap. 16) had no power to authorize the Municipal Council to appoint a
Police Magistrate.

McCREIGHT, J.

	

REGINA z'. HART .

1887.

5th Dec.

	

Criminal law—Habeas Corpus—Quashing conrirtion—Laterext of eonrirtin!t 3u .stice iu the

prosecution—Appointment to office by resolution of Council--Xufriency of—Assent of
REGINA

	

Lieutenant-Governor in Council.

HART.
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2 . That the Magistrate had no jurisdiction, meaning that he was McCREICH'r, a .
incompetent to sit owing to interest in the case, as he was a salaried

	

1887 .

officer, and such fines are part of the Consolidated Revenue Fund of 	 5th Dec.

the City. Some other points were discussed, which I shall deal with REGIN A

presently . HART .

As to the first point, there is no delegation of authority to the Counci l
1 iy the Legislature, for no appointment is valid till assented to by th e
Lieutenant-Governor in Council (see . 85, supra), and it is unnecessary
to discuss whether the plenary powers of legislation given unde r
section 92 of the British Forth Americo Act do not fully meet th e
objection—see Hodge v. The (Queea, 9 App. Cas ., at p. 13 .2, and Powel l
v. Appollo Lin,/ co ., 10 App. Cas., at pp. 289 and 290, loth before th e
Judicial Committee ; and see O'Rourke's case, 32 U. C. C. P.388, and
1 O. R. 464 .

As to the second point, that Mr . Atkinson should not have sat ,
owing to interest in the case, Mr. Coehrane's affidavit was relied on ,
which states that Mr. Atkinson was and is the solicitor for the Corpo-
ration, and further that be has, as Police Magistrate, inflicted many
tines for offences against Dominion Acts, and some for offences of th e
like description with that in the present ease, and that Mr. Atkinso n
has paid all such fines when collected to the clerk of the said city fo r
the use of the city for Municipal purposes . It was argued by Mr.

'dgwcnt .

Bole, iii moving for the rule, that Mr. Atkinson, in this case, as suc h
solicitor, and at the same time Police Magistrate, was, in effect, both
prosecutor and judge, and if this had been proved the argument woul d
I. think have succeeded, and the case would have been governed b y
()seen v. Jle,,/e,•, 1 Q. L. D., 173, and see Rest . v . Lee, 9 Q . B. D ., at
p . :39(i, where the Court of Queen 's Bench held that Meyer was
sitting as a judge on an information arising out of a matter in wlucl i
he was a litigant party with the di fendant, anal they intimate tha t
where there is a " real bias (see Reg . N, . lieie/sley,

	

Q. B. 1)., at p .
386), the Court will interfere : but the affidavits of Atkinson, and of
Frank Devliii, chief of police, satisfy me that the latter preferred an d
prosecuted the charge against Hart, as he says, solely and entirely o n
his own iiiotion : that he was not instill( ted to do so by _Atkinson :
that he acted throughout the whole proceedings wholly without any
instructions or c)uisultation regai•nling the sauce with the Polic e
llagistrate, but solely »i hi own account as Chief of Police for New
Westiliinstei• .
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MecRE1GHT, J. These affidavits seem effectually to dispose of the argument.

	

1887.

	

Mr. Bole, with whom was Mr. McColl, then argued further, wit h

	

all Dec .

	

	 reference to Mr. Cochrane's affidavit that it showed the funds wen t
RFAUN A into the consolidated fund of the City, and that Mr . Atkinson was a

HART. salaried officer, and so interested in the fine of $50 which he impose d
upon Hart in addition to imprisonment, but Mr. Atkinson pointed out
that this was not the case, for, by the Summary Trials Act, Rev .
Stat . Can ., cap. 176, sec . 22, the tine was payable to the Treasurer of th e
Province. But supposing even that by some arrangement between th e
Provincial Government and the Council the fine was ultimatel y
payable to the latter (of which, however, there was no proof), I thin k
that would make no difference.

I believe in most English-speaking communities fines, penalties, an d
forfeitures, when recovered, are paid into the Consolidated Fund, o n
which the salaries of the Judges are charged, yet no one argues that th e
Judges thereby are disqualified from sitting in such cases, and the fallac y
lies in assuming that Mr . Atkinson's legal position is, or rather, on th e
above supposition of the fines being retained by the Council, might b e
the same as if some part of the fine was actually payable to himself .

Judgment . If the Corporation should ever make the salary of the Police
Magistrate depend on the amount of the fines recovered in his Court ,
I have no doubt the Superior Courts will know how to deal with suc h
a ease, but I need hardly add that no suggestion of this nature wa s
made before me .

It was also argued that there was no by-law for the appointment o f
Mr. Atkinson, and secs. 8, 68, and 85 of the Jlaniciluil Act ,
1881, were referred to, but I cannot gather from the Act that such a
by-law is necessary .

Sec. 85 authorizes the Council to make the appointment, subject to
the consent of the Lieutenant-Governor in Council . The appointment ,
I think, is to be made, as was done in tine present case, 1)y resolution .
If a by-law is necessary, then the provisions in secs. 70, 71, and 7 2
must he complied with, and the revocation of the appointmen t
must also be by a by-haw (see Rey. v. Z)Pgee, 1 Ont. Prac. Rep.
319), which, I think, was not intended by the Legislature . The
creation of an office may be a matter of law or by-law, but th e
appointment to that office, I think, is not a legislative hut an executiv e
duty, and see sec. 104 as to the subjects on which by-laws may b e
made .

Mr . Bole lastly objected that there was no sufficient evidence of a
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resolution appointing Mr . Atkinson a Police Magistrate, and that sec .

	

138 ?
S of the ,1Iaaicipal Act, as to the seal of the Council, was not 5th Dec .

complied with .
REGINA

An affidavit of James A . Robinson, City Clerk, was produced, an d
he proves that on January 24th, 1887, the Police Committee recom-

	

HART.

mended the appointment of Atkinson as Police Magistrate, and a
resolution was carried that the Lieutenant-Governor be asked to
appoint him to be Police Magistrate rice W. N . Bole resigned, and o n
February 7th a resolution was carried that the Clerk notify T . C.
Atkinson of his appointment by the Municipal Council as Polic e
Magistrate, also that such appointment had received the assent of th e
Lieutenant-Governor, and that he is authorized to assume the dutie s
pertaining thereto .

When the Council passed a resolution that the Lieutenant-Governo r
should be asked to make the appointment, it was, of course, a

Jr~tgmeut .

necessary implication that they had first made the appointment
under see . 85, as far as irr them lay, and the resolution of February
7th repeats the same and indicates the assent of the Lieutenant-
Governor, which is further shown by Mr . Elwyrr ' s letter of 1st o f
February .

It seems to me the resolution was complete before such assent wa s
given, hut I think further that it is immaterial iar what order th e
action of the Council and of the Lieutenant- governor took place.
What is required is the consent of both .

The letter of the City Clerk of the 7th Felarnary is under the sea l
of the Council, and fully satisfies see . 8 of the Jlaanicipal Act, IS81 ,
and the law as to appointments being; made under seal .

I. think the rule nisi to remove into this Court and quash th e
conviction must be discharged .
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CASCADEN et al . v . McINTOSH et of.

1892.

Nov . :30 .

	

Pram/dent preference—Pre are—Innocent purchaser—Car . &at . B. C., 1338, cap . .>1 .

M . & Co., being then insolvent, upon demand of one of their creditors, O. Bros ., and
in fear of legal proceedings, executed a Bill of Sale to them of their stock-in-trad e
and effects.

Before the commencement of this action by the other creditors to have the Bill of Sal e
declared void, as being made with intent to give O . Bros. a preference, the latte r
had sold the goods to a houa fide purchaser for value and received the purchase
money .

lIe/il, I . The Bill of Sale was not made voluntarily or with intent to give a preference ,
but was made under pressure sufficient to take the transaction out of the Statutes .

2. O . Bros. could not, in any event, he called upon to account for the purchase
money to the other creditors.

CROSS JIOTIONS FOR .JUDGMENT, BY BOTH PARTIES .

rt HE action was brought by the plaintiffs on behalf of themselve s
and all other creditors (except defendants Oppenheimer Bros .) of
defendants McIntosh, Sloan & Magar, to set aside as fraudulent unde r

1 :3 Eliz ., cap . 5, and Con . Stat. B. C ., 1585, cap . 5 I , a Bill of Sale mad e
by defendants McIntosh et ttl . to defendants ( )ppenheimer Bros .

The Bill of Sale had been demanded by defendants Oppenheime r

Bros., and was given by defendants McIntosh, Sloan & Magar, in fea r

of legal proceedings being otherwise taken .
Prior to the coniiucncentent of this action, the defendants Oppen-

heimer Bros. had taken possession of the goods under the Bill of Sale ,
and had sold the same to boar . / i(le purchasers thereof for value, without
notice of any fraud, and received the purchase money (5500) whic h
was not ear-marked itt any way.

E. 1' . Davis, for the defendants Oppenheimer Bros. : There should

I)c a nonsttit . Whether the Bill of Sale in question was made l)y th e
defendants McIntosh, Sloan & Magar, with intent to give to th e
defendants Oppenheimer Bros . a preference over the other creditors ,

or not, the Court cannot grant relief, as the coo'lrus of the property
has passed into the hands of an innocent purchaser for value, and th e
proceeds, not being ear-marked in any way, are not in a condition t o

be followed by the Court—Da r'is v . Ilrieksou, 1 O. R., 3(d), Boyd, C., a t
p . 371 ; Mast( rt-t y . ,tetea et, 22 O . P., 290 ; Do o'tt v.1fuss,1G O . A . 11 ., 352 .

CABCADMN It tat.
C .

MCI TOSH et nl.

Statement .

Argument.
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But the Bill of Sale was not given with that intent and is not within WALKEM, J .

either 13 Eliz ., cap. 5, or Con. Stat . B. C., 1885, cap. 51. There was

	

1892.

such pressure as to take £he transaction out of the Statutes—Stephens Nov. 30.

v. He-I tutu,', 19 S. C. R., 446 ifolsons Bank v . Huller, 18 S. C. R, S8 : CASCAU,N a nt .

Totten v . Bowen ., 8 O . A . R., 602 ; Long v. Hancock. 12 S. C. It, 532.

	

metier, »n ~c al .

J. A . Russell and Godfrey, for plaintiffs .

It being admitted that Oppenheimer Bros . received :800, the proceed s
of the sale of the goods, we submit that if the question of intent t o
prefer is found in our favour, and that the Bill of Sale was void as

Argument .

against us, the Court should make an order declaring that Oppenheime r
Bros. hold the proceeds as trustees for all the creditors .

E. P. Davis, in reply : That question is settled in Ontario—Stuar t
v . Trentuin, supra Ifi)reey v. McSawj/,ton, 10 O. A. It., 616.

\VALKE3t, J. :

This action was brought by Cascaden & Co . and Langley & Co., on Judgment.
20th February, 189 .2—a date which is material—on 1Lehalf of them -
selves and the other creditors of the defendants, McIntosh, Sloan &

Magar, who lately carried on business as traders at Me Donald's Landin g
and Dewdney, to set aside a Bill of Sale given Ly them, of their stock-
in-trade and ettects, to the other defendants, Messrs . Oppenheimer &
Co., as being contrary to the policy of 13 Eliz ., cap. 5 . and the loca l
Fraudulent Preference Act, Con . Stat . B. C., 1888, cap . 51 .

At the close of the plaintiffs ' case Mr . Dtris moved for a nonsuit,
his first ground being that the goods covered by the mortgage or Bil l
of Sale had been sold by Oppenheimer .l t"o . prior to the issue of the
writ in this case, viz ., in January, 1891, the writ being tested en th e
20th February following .

On this point the cases of Dart's v . ll"ieksou, 10 O . IL 369. Boyd, C .
at p . 374 : Stuart v. Trenutin, 3 O. It 190 : Robertson v . (Holland, 1 6
O . R. 532 : JGrsuret v . ,Stewart, 22 O. R. 290 : Dunn v . Ross, 16 O. A. it, ,
552, cited by Mr . Duels, seem too conclusively in favour of hi s
application to allow of any doubt . It mist be borne in „find that ou r
Statute is a copy of the Ontario Act, except as to slight amendments
in the latter which have since been considered immaterial . The
principle laid down and followed uniformly by the Ontario Courts is
that the plaintiffs ' right to relief is to have any obstruction remove d
which, to use the language of Chancellor Boyd, " intercepts the actio n
of his writ of execution” after the property which li -abject-Matter
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WALKEM:.i . Of the action reaches bona fide purchasers, no remedy is provided fo r

1892,

	

by this Act or 13 Eliz. It was contended by Mr . Russell that as
Nov. 3o . a sum .of S800 was admitted on the pleadings to have been received b y

C .,yceue, dal . Messrs. Oppenheimer & Co. as the proceeds of a sale under the
mc.1,To';;,,,e Ri . mortgage, it was subject to the control of the Court, but no attemp t

was made on plaintiffs' behalf to ear-mark the money, doubtless, ver y
probably, owing to his inability to do so. The money was not, so fa r
as the evidence shows, placed, for instance, on deposit in a ban k
where it might have been identified, hut, was paid to Messrs.
Oppenheimer Sr Co. in the ordinary cou rse. In the case of ,tlnssey v.
Stewart & Langston, Lampton never received the money as a credito r
of Stewart, but, on the contrary, received and attempted to hold it fo r
and on behalf of Stewart, and in fraud of the latter's creditors. It was
Stewart's money ; money that it was Lampton 's duty to pay him, and ,
as such, could have been reached in Lampton's hands by attachment .

In the present case the 8800 was not McIntosh & Co .'s but
Oppenheimer & Co.'s . The case is so clearly distinguishable from th e
authorities already referred to that they have no bearing upon it .

In the next place, dealing with the second objection taken by 1lr •
Judgment, Theis, that the mortgage was not a voluntary preference, but wa s

made under pressure, I find that the evidence supports this . Pressure
is a word of degree . A mere demand for a settlement, as in th e
present case, constitutes pressure. Such has been held to be the case
by the Supreme Court of Canada in Stephens v . dlcArthur, 19 S. C. R .
446. Mr. Sloan, it will be remembered, and he is the plaintiff's '
witness, swore that the mortgage was not given voluntarily, but i n
fear of legal proceedings.

But even if collusion had been shown to have existed betwee n
Oppenheimer & Co. and McIntosh & Co., the relief asked for by th e
plaintiff's could not be granted . They first seek to have the mortgage
set aside and Oppenheimer Co. declared trustees of the chattels, etc . ,
included in it, as being in their possession . But the chattels are gone,
and out of their possession . They next seek, in the alternative, t o
have the proceeds which have admittedly reached Oppenheimer' s
hands made available, but the proceeds have not been ear-marked o r
identified . and the Court is therefore without jurisdiction, either unde r
133 Eliz ., cap. . , or the local Preference Act, to deal with them .

Further than this, the Ontario Courts have held that even if th e
transaction had been fraudulent and contrary to the policy of bot h
Acts there is no statutory or other remedy given where the mortgaged
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property has been sold and parted with . In lfassey ' s case the sale was WALKEM, J .

a sham, but not so in this case.

	

1892 .

It might be said that the mortgage being payable on demand Nov . 30.

showed fraud, but promissory notes are often made payable on demand CAsCADR .iet al.
t•.

at the creditor's instance and for his security . There is therefore Mclsrosu et al.

nothing in this point beyond the fact that Messrs . Oppenheimer & Co .
took the best mode of protecting themselves, and this is the right of Judgment .

every creditor, provided the transaction is free from fraud . This
point is, however, immaterial in view of what I have said .

The nonsuit will therefore be allowed with costs .

POOLE e. THE CITY OF VICTORIA . .

Municipal License law---L'ons/itutionalityof —Power of Provincial Legislature to ettdhori : e

Municipality to impose License tax—Discrimination between resident and non-resident

traders—Variation in terms of 13y-lane from language of Statute attthoriany —

.Slal ute—Conshwction q f—" Aatl ' eons/rind " or ."

BEGOlE, C. J .

1892.

Aug. l2.

POOL E

VICTORl:t .

I' . was convicted before a Justice of the Peace for soliciting in Victoria orders for the
sale by retail of goods to be supplied by a firm doing business outside the Provinc e
of British Columbia.

By the Municipal Art, lS91, B . C. .54 Vie ., cap . 29, sec. 166, " Every Municipalit y
shall, in addition to the powers of taxation Iry law conferred thereon, have th e
power to issue licences for the purposes following, and to levy .and collect b y
means of such licenses the amounts following :

"(12 .) From every person who, either on his own behalf or as agent for another o r
others, sells, solicits, or takes orders for the sale by retail of goods, wares o r
merchandize, to be supplied or furnished by any person or firm doing busines s
outside the Province amt not having a permanent and licensed place of busines s
within the Province of a sum not exceeding $50 for every six months . "

By By-law, following the language of sub-sec . (12) x„p>a, except that the word s
" permanent or licensed place of business " are substituted for " permanen t
and licensed place of business," the license fee was fixed at S30 .

/11,1, 1 . The Statute, By-law, and license tax thereunder, are not, as contended ,
ultra rirex, (a) for interference with trade and commerce, or (1,) for unlawfu l
discrimination against traders outside the Province .

3. The imposition of the license tax in question is within the powers relegate d
to Provincial control by the B. J". A . Act, see . 9'2, sub-sec. 16 .

:1 . The word "and" in the Statute, supra, should be construed "or. "

APPEAL to the County Court, under timeSummary Convictions let, Statement .

from the above conviction .
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The appeal came on for hearing before Sir M . B. BEGBIE, C. J . ,

1892.

	

sitting as a Judge of the County Court of Victoria.

_	
Aug . 12.

	

Gregorg, for the appeal .
Poem,. The by-law, being a taxing by-law, must be strictly construed, an d

\Iran i .A . must strictly follow the Statute authorizing it, which it does not do i n
this case—Enrllick (Maxwell) on,St,itales, pp. 4, 27, 507 . The word "or"
in the by-law cannot here be real " and, " or vice tersa in the Statute ,
Green v. Wood, 7 Q . B., 178, for the language is in each case plain a s
it stands, Emllich (Maxwell) on Stats., hp. 384, 507 ; and this eve n
though the consequences are to defeat the Statute . Parke, B., in Xixon v .
Phillips, 7 Ex. at p. 192, and Lord Tenterden, in Reg. v . Barham, 8

Argument.

	

B. & C., 99. The by-law is, therefore, bad.

Sub-section 12 of sec . 166 of the Municipal Act, 1891, 54 Vic., B. C . ,
cap . 29, under which the by-law was passed, is ultra tires of the
Local Legislature, as an interference with trade and commerce, and
creating a tax discriminating against business houses outside of the
Province, and in favour of firms within the Province but outside th e
Municipality, which latter, by sub-sec . (9), have only to pay a licens e
fee of $5 instead of $30, to sell by retail within the Municipality —
See Doutre 'e Con .st . of Can ., p. 122 : Jonas v. Gilbert, 5 S . C. R., 356 :
Satrnrlers v. S. E. Hy. Co., 3 Q. 13. D., 456, at p . 463 ; Ward v . State
of Ha, gland, 12 Wall ., 418 .

C. J. Prior, for the City of Victoria, contra.

SIR MATT. B . BEGBIE, C . J . :

rndgme,it . In this case the appellant, Poole, has been convicted and sentence d
to $50 fine, in addition to S50 for a license, under the following
circumstances :

The Municipal Act, 1891, sec . 96, sub-sec . 73, gives the Corporation
power to make by-laws as to shop and trade licenses . By sec. 166 ,
sub-sec. 12, every person who, either as principal or agent, solicits o r
takes orders for the sale by retail of goods, wares, or merchandise, t o
be supplied or furnished by any person or firm doing business outsid e
of the Province, and not having a permanent and licensed place o f
business within the Province, may be charged with a license fee no t
exceeding $50 for six months . It is admitted that Poole is a perso n
coining within this description . By sec. 168, "every person using o r
following within the Municipality any of the trades, occupations, o r
professions enumerated in sec. 166, or the sub-sections thereof, shall
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take out a periodical license therefor for such period as is in the said REGIME, C. J .

section set out, paying for such license such periodical sum as is there

	

i892 .

specified," payable to the collector in advance .

	

Aug. 12.

It is observable that in sec . 16(3, sub-sec 12, and, indeed, in all the

	

POOL E

sub-sections, no precise license fee is specified at all . By sec. 170, " no VICTORIA .

person shall use, practice, carry on, or exercise in the , Municipality any
trade, occupation, profession, or business described or named in s e e .
166 and the sub-sections thereof without haying taken out and had
granted to him a license in that behalf, " under a penalty not exceeding
$250 .

By a by-law, dated 29th July, 1891, the amount of license fee charge -
able to a person soliciting orders, etc ., is fixed at the full amount indicate d
in the Statute, viz ., $50. The by-law follows the exact words of see.
160, sub-sec . 12, above set out, except that the statutory phrase, "an d
not having a permanent and licensed place of business in the
Province, " is in the by-law changed into " and not having a permanen t
or licensed place of business. " In 1892 another Pubnici pal Act was
passel, which repealed that of 1891, but by sec . 8 every by-law o f
1891 was kept in full force . This Statute of 1892 again modifies th e
section empowering or imposing taxation on these comme rcia l
travellers.

	

The new sub-section taxes all such agents whose Judgment.

principals are doing business outside the Municipality, instead o f
outside the Province. It was argued that although sec . 8 of 189 2
professes to keep in force by-laws passed under the Act of 1891, ye t
that such by-laws must be conformable with the latter Act .

I am not impressed with this argument. Sec. 8, at all events, seem s
very clear, as the by-laws of 1891 are to continue to be regulated by
the Act of 1891, until changed or repealed by some proceedings unde r
the Act of 1892 Nor do I think there is such a want of conformit y
between the new section and the old by-law as to be fatal to th e
latter. Every Municipality ►oust be at least within the Province, s o
that any taxee answering the description irr the by-law would a
thrtiori answer the description of the taxee in the new Act . Then i t
was said that the by-law was invalid for not following the very word s
of the Statute of 1891, inasmuch as the taxee would escape the tax i f
he had a permanent or licensed place of business here, whereas th e
Statute imposed a tax unless the agent in question had a permanen t
and licensed place of business . But this is clearly a case where and
in the Statute is to be constructed or . I must confess 1 do no t
understand the object of mentioning a " licensed place of business " in
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sEClrtE, c . J . this connection at all . So far as I can learn, there is only on e

	

1892.

	

occupation which requires a license for its place of business, viz ., the
Aug . 12. sale of alcoholic liquors by retail . There is no provision that I kno w

	

POOLE

	

for licensin g any other description of business . And this is precisely

the one occupation

	

mwhich it seems physically impossible for any fir m
IoroHta .

outside of the Province to carry on by means of an agent travellin g

about within it . The "licensed place of business" seems to me an

impossible condition, and it is much more proper to treat it a s

annexed merely by a disjunctive to the possible condition, viz ., the

occupation of a permanent office . It was then argued that the Statute

itself was void and unconstitutional for trenching on trade an d

commerce, which, by sec. 91 of the British North America Act, are

reserved to the Dominion ; and Severn v. Reg., 2 S. C . R. 70, was

referred to.
But the whole question of the force of this reservation in sec. 92 ,

and also the views expressed in Severn's case, have been discussed i n

Citizens' Insurance Co. of Canada v. Parsons, 7 App . Cases, 96 :

Attorney-General of Ontario v. Mercer, 8 App. Cases, 778; Hodge v .

Reg., 9 App. Cam. 117 ; and Bank of Toronto v . Lambe, 12 App. Cases ,

.tsilguient 575 . In all these the power of the Provincial Legislature t o

authorize Municipalities to levy taxes on different trades and

occupations carried on within their boundaries is upheld as undoubted :

and the objection would go far beyond this one case, it would go t o

all the licenses . Every tax on a tradesman, pro tanto, touches "trade

and commerce . "
But, then, it was said that the taxation authorized by those case s

was a purely internal trade, and that this is purely an external " trade, "

therefore within the true and higher meaning of see . 91, and not of a

merely " local nature " within see . 92, sub-sec. 16. Moreover, that thi s

by-law tax discriminates between diflerent classes of tradesmen, and i s

therefore unjust, inequitable, and void. But when it is laid down as

a rule that all taxation must be equal ; that means equal on all wh o

fall within the same category ; all wholesale trades roust pay alike :

all retailers alike, all bankers alike ; but there tidy he, and is, ver y

great inequality of taxation between a wholesale merchant and a pett y

trader, between a banker and an auctioneer . Even between persons

following the same occupation, e . g., retailers of alcoholic liquors, there

is a difference between town and country licenses .
Nor has such discrimination ever been here hell unjust merely fo r

its inequality, although in one case, Re Glee Walt, I held that an
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enormous tax laid on Chinese wash-houses was void, not for its 8E0E1E, C. J.

inequality merely, but because it seemed clearly to have been

	

1892.

imposed, not for the purpose of raising a revenue, but in order to Aug. 12.

extinguish a trade. Moreover, this is to be considered. This power

	

Pools

of taxation exists somewhere, either in the Dominion or in the VICTORIA .

Provincial Legislature . It is pointed out in Lambe's case that th e
B. N. A. Act places every possible topic of legislation in the differen t
Legislatures, so that in one or the other this power of taxation resides .

The appellant asserts that it falls to the share of the Dominion as an
interference with trade and commerce . The respondent points ou t
that " shop, tavern, and other licenses," " civil rights," and " matters o f
a local nature," are handed over to the Provincial authorities .

Now, it does not seem at all probable that the statesmen wh o
contrived this ingeniously balanced system would hand over to th e
several Provinces the taxation of all their occupations, but would
reserve the right of taxing bag-men to the Dominion Legislatur e
alone, and though, of course, the question is not what they intended ,
but only what is the meaning of the words they have used, yet, when
we find ambiguous expressions, which might stretch so as to includ e
these agents within either section, it is only becoming to attribute a Judgment.

reasonable intention to the framers of the Act.
The only difficulty I perceive in the way of this conviction, or of

any conviction under this section, is what I hinted at in my openin g
remarks . The offence is created by the Statute : sec. 170 says that
nobody shall carry on or practice, etc., any of the trades, occupations ,
etc ., mentioned in any of the twenty-six sections of sec. 166, without
having taken out a license in that behalf, under a penalty of not more
than $250. The appellant has solicited, as described in sub-sec . 12 ,
and he has taken out no license . And the only difficulty is, could he
have taken out a license' For if not, the prosecution would fail ;
nenw tenetar ad impossibile . The Act which makes it an offence to
trade without a license should indicate or refer to a sufficiently clea r
means of obtaining it . Now sec. 166 says that the Corporation may
grant licenses for the various occupations there enumerated . Sec. 169
gives the form of the license—Forum C in the schedule . The by-law
fixes the amount, and the only incongruity is in sec . 168, which says
that everybody should pay for his license the amount specified, not i n
the by-law, but in the Act itself, where no definite amount is, in fact ,
specified, but only a limit which the by-law is not to exceed, an d
which, in fact, it does not exceed. Sec. 168, however, is not in the
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BEGBIE. C. .I . least referred to in see. 170, which creates the offence . No man is to
1892.

	

trade unless he first obtain and pay for a license, and I do not think
Aug. 12.

	

that either the slip, if it be a slip, in sec . 168, or the other slip, if it b e
PooLE

		

a slip, in the by-law which I have already dealt with, can hav e

VrcrORIA . embarassed the appellant, or, in fact, leave any obscurity as to his duty
to take out and pay for a license. The appeal therefore fails .

Conviction atll rr~teti .

HEATH r. THE CITY OF VICTORIA .

Municipal License Law—Sale— Wholesale or retail .

A sale to a person in British Columbia by an agent of a firm doing business outside th e
the Province of 1,100 business cards, to he supplied by them, is a sale by wholesale
and not a sale by retail within the Municipal Act, 1891, 54 Vic ., cap . 29, B . C . ,
sec . 166, and a conviction for making such sale, without the license required by th e
Statute for making such sales by retail, quashed.

Statement . APPEAL, under the Summary Convictio s Act, Con. Stat. Can., cap .
178, sec. 76, from a conviction, which is fully set out in the , judgment, fo r

30. 6~eQ
i/!c1

soliciting orders for the sale by retail of goods to be supplied by a firm
doing business outside the Province without the license required b y
the B. C. Municipal Act, 1891, sec. 166, which is as follows :

" 166. Every Municipality shall * * have power to issue license s
for the purposes following, and to levy and collect by means of suc h
licenses the amounts following : * * * In City Municipalities (12) ,
from every person who, either on his own behalf, ur as agent fo r
another or others, sells, solicits, or takes orders for the sale by retail of
goods, wares, or merchandize, to be supplied or furnished by an y
person or firm doing business outside of the Province, and not havin g
a permanent or licensed place of business within the Province, a su m
not exceeding $50 for every six months. "

By by-law of the City of Victoria (see Poole v . Victoria, ante p . 271 )
the license fee was imposed and fixed at $50.

H. D Helmcicen, for the defendant, the appellant .

C. J. Prior for the prosecutor, the respondent .

BEGBIE, C . J

1892.

Aug. 12.

HEATH

VICTORIA.
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BEGBIE, C. J . :—

	

BEGBIE, C. J .

In this ease the appellant was convicted of soliciting orders for the

	

1892.

supply of goods by retail, to be furnished by a firm outside the 	
Aug. 12.

Province, neither he nor they having any permanent place of business HEAT H

here, and without having taken out a license, contrary to the VICTORIA.

Municipal Act, 1891, which forbids such retail transactions
The defence is limited to this, that the sale solicited was not b y

retail, but wholesale.
The goods are business cards—trade circulars. On the face of eac h

card is a printed calendar for 1893. On one half of the back is
printed a sprig of flowers or other ornamental device . The other half
is left a blank space, upon which the name of the proposed trader ma y
be printed. In the present instance the customer, a chemist and
druggist, chose his patterns and ordered eleven hundred of different
sizes. His intention is to distribute these at the close of the year t o
his own actual or potential customers, gratis, as an advertisement .

The prosecutor contends that a wholesale merchant is one who sells,
not to a consumer but to other tradesmen, goods in large quantities ,
with the intention that they shall he sold over again in smalle r
quantities, or even one at a time to consumers : that these cards
were sold, it is true, to the chemist in sufficient quantities to justify Judgment .

the epithet " wholesale, " but that as the chemist did not re-sell by
retail, nor at all, but distributed them gratis, he was really the
consumer, and the first sale by the appellant to the chemist was a sale
by retail.

There is no doubt that a merchant who sells as above in large
quantities to another trader, in order that the second may distribut e
piece-meal to actual consumers, is a wholesale merchant . The fallacy
is in assuming that this, which is only an example of a class, exhaust s
the whole class . In fact, a wholesale dealer may know nothing, and
certainly cares nothing, about the way in which his immediat e
customer deals with the goods. A liquor merchant with a wholesal e
license sells to a customer a cask of wine . The customer is a saloon -
keeper . This is all right . But, if instead of selling a nv portion of it,
the customer consumes it all by inviting his friends to a series o f
dinners, the wholesale merchant would, on the prosecutor's theory ,
find himself liable to be tined for want of a retail license. A ship-load
of coal bought at Christmas direct from the colliery would generall y
be thought a wholesale transaction . And so it would be, according to
this theory, if bought by a middle-man for re-sale at a profit . But it
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BEGBIE, c. J . would be a retail sale on the part of the colliery if the purchase r
1892.

	

distributed it among the poor gratis. Surely Schweppes buys his soda
Aug. 12. water bottles wholesale ; yet he makes no special charge for them t o
HEATH

	

people who buy his soda water. It is needless to multiply examples .v.
VICTORIA . The act of vending must be of one nature, not of two natures ; the

same transaction cannot be a retail sale and a wholesale purchase . I
shall not attempt to define "wholesale . " Quantity enters no doubt into
the conception. But the only trade in which the quantity is define d
is, I believe, the liquor trade ; and there it is fixed at no enormous
volume—two gallons. It certainly has nothing to do with the pric e

Judgment. which the first vendor subsequently obtains for the separate articles ,
nor with the mode in which he seeks repayment. Here, in fact, th e
chemist expects to get recouped for his outlay on the cargo of 1,10 0
cards by the profits coming from the customers whom he hopes to
attract by distributing them. He does, therefore, in fact, sell these
cards, singly, though they are, in form, distributed gratis ; they are
sold on credit; he hopes to be repaid on the whole, though som e
distributees may disappoint him . In my opinion the sale effected b y
the appellant was wholesale, not retail, coming even within th e
prosecutor's own definition of goods sold in bulk, to be re-sold piece -
meal ; and I so find, and dismiss the complaint.

Appeal allowed and the concretion quashed .
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WOLFENDEN

	

GILES .

	

BEOBIE, C . J .

1892.
Defamation—Libel -Poster advertisingacrounts for sale— Pierret ion to grant interlocutory

July 30.
injunction in actions for libel .

	

August 2.

Defendant, a debt collector, printed a poster containing the names of persons from
DCU[

'1vIJ A L
RT.

whom he was employed to make collections, showing the amounts and the nature November 18 .
of the accounts, set opposite the respective names under the heading, in large _ 	
letters, " Accounts for sale . Victoria, B. C . The British Columbia Commercial \ oLFENDE N

Agency offer the following accounts for sale at their office," etc . This poster,

	

v'
GILES.

which showed the name of the plaintiff as debtor for a drug bill of 89 .67, defendant
sent to him, and to each of the persons on the list, together with a circular statin g
" You may still have your name lifted by paying the amount on or before the 27th
inst ., after which date the posters will positively be issued. "

An interim injunction having been granted to restrain further publication

Held, per BECn1E, C . J ., on motion to continue the injunction till the hearing :
That the poster was libellous, and the inuendo implied was not merely that th e

plaintiff was justly indebted in the sum mentioned, but that he was dishones t
and insolvent.

held, per BECmE, C. J., on motion to dissolv e injunction :
The Court will interfere by interlocutory injunction restraining until the tria l

the publication of what clearly appears to be a libel .

Ou appeal to Divisional Court

Held, per Cif EAsE, J . :

That the poster was libellous . It was, in fact, in the eyes of the public a blac k
list, implying that all ordinary efforts to obtain payment had failed, and that th e
debtor was either dishonest or insolvent .

That, though in England the Courts have not of late restrained publication
before the question of libel had been submitted to a jury, there is undoubte d
power to to so under C. S . B. C., cap . 31, sec. 14, and appeal should be dismissed .

Held, per Otto; E, J . :
That as the jurisdiction is one never admitted before the Judicature Act ,

and the exercise of it may prejudice the trial of the action, as being a
conclusive opinion that the matter complained of is defamatory, it should b e
very sparingly used and in practice confined to trade libels, and appeal should b e
allowed.

ItIOTION to continue till the hearing or further order, an interim Statement .

injunction restraining the further publiention Lc the defendant of th e
libel complained of in the action .

The defendant had printed a large yellow placard containing th e
namesof about38 well-known Victorians, with alleged debts of small
amounts set opposite their names as due per " druggist's bill, "
"tailor's bill," " grocer's bill," etc., and announcing a sale of such
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BEOBIE, C . J . alleged debts by auction at an early day. A copy of this placard was
1892.

	

sent round to the persons named therein, with a circular announcin g
July 30.

	

that if the demands were paid by the plaintiffs on or before the 27t h
August 2.

July, their names would be " lifted " from the list, otherwise th e
DIVISIONAL

placard would most assuredly be published on that day .
November 18

.

	

The plaintiff's name was inserted in respect of an alleged druggist ' s
WOLFENDEN bill for 59 .67 . The plaintiff brought this action, endorsing the wri t

Gn,Es.

	

for an injunction to restrain the publication, and for damages, etc .

J. P. (Malls, upon an affidavit of the plaintiff, stating in substance
that he knew nothing of any such debt, or of any previous demand, an d
that, as far as he could recollect, none such was due by him, and tha t
he believed nothing was due, and that he was always ready to pay an y
just demand, had obtained an interim order restraining the
publication, and now moved to continue the order till the hearing .

A . L. Belyea, for the defendant, contra .

SIR M. B. BEGBIE, C . J. :

Judgment. Whether the publication of the impugned list would be a libe l
or not, taken by itself, may be doubted, though it would probabl y
be so held. It was argued that it is not libellous to state tha t
another man owes you money : that it is perfectly lawful to
sell and assign any debt, and that there is no law to prevent th e
announcing of any intention to sell . Time combination, however, o f
these three circumstances might lead to a breach of the peace . But
there is in this yellow list, and the circumstances attending it s
threatened publication, matter amounting to a good deal more tha n
this . It would, I think, be naturally taken to imply the very clear
innuendo that the sums mentioned were justly due and were not
disputed, but that the alleged debtors were not in the opinion of the
alleged (unnamed) creditors, worth powder and shot, i . e., that
ordinary litigation would probably be merely throwing good money
after had. But surely it is libellous to publish of a man anythin g
clearly insinuating that he is dishonest and insolvent . If a libel be
justly defined as anything written which tends to bring a man i!, t
dislike, or discredit, or contempt, the publication of this list seems
libellous. It would, perhaps, not be quite accurate to charge a jur y
that they might find any publication to be libellous which they woul d
greatly dislike to have published concerning themselves : but I can
conceive that some men would be less annoyed at an accusation of a
crime than at being gibbetted in this placard .
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I was told that even such insinuations would not be libellous, if BEQBIE, c. a .

they were true ; and that the plaintiff did not venture absolutely to

	

1892.

July 30.
deny his indebtedness. But he does deny his belief of his indebtedness, August 2.

and does allege circumstances to show that that belief is reasonable . DIVISIONA L

The defendant, does not, on the other hand, even allege his belief in

	

COURT .

the truth of the libel. I refuse to assume the truth, rather than the
November 18 .

falsehood, of a scandalous placard . Besides, the argument is entirely woe 'R"0E`

unfounded. The libellous nature of a statement has nothing whatever

	

t,ILFS.

to do with its truth or falsehood . In a criminal proceeding the truth

of the libel was, till recently, no defence at all : nor is it any defenc e
now, unless the defendant allege and prove that the publication was o f

public advantage. In civil proceedings, where a man asks damages

for sullying his fair fame, if it can be shown that the libel is true ,

his fair fame tur ns out to be all a pretence, and he can get no damages

for an injury donm to that which he was not entitled to . On the

other hand, if the libel be shown to be false that may greatly swell the

damages. But in no ease does the truth or falsehood of the fac t

alleged enter into the question, whether the statement is a libel or not .

I was then told that I was incompetent, since Fox' s Act, to form an y

opinion whether the matter complained of was libellous or not—tha t

that is the peculiar function of a jury, and that in the rare cases in Judgment .

which a libel has been restrained by injunction, it had always bee n

already found to be such by verdict . To which it is enough to answe r

that Fax 's Act only applies to criminal matters ; and Fox's Act itself,
by section 3, expressly enacts that the trial Judge is to give his opinio n
and directions to the jury as in any other criminal case . That not
very long ago an action for damages for libel was tried in this very

Court by' a Judge alone, without any jury at all, and that the only

case in which a libel was restrained in this Court was that of Muldoon
v. .tOknsan, in 1551, which was never appealed against, and in whic h
the libel had not been even presented to any jury . In fact, as a
general rule, any application for an injunction must necessarily b e

prior to any decision by a jury : for it is one of the principles in
granting injunctions, that the application must be made at the earliest

opportunity . This Court will not make an order for shutting th e

stable door after the steed is stolen .
Now, taking this list in connection with the defendant 's circular ,

which refers to it, I have no doubt, on the subject. That circular

discovers the mulct , p eens, viz ., the intention to extort money from th e
plaintiff, entirely irrespective of any just liability to pay, and merely
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BEOBIE, C. J. to avoid annoyance by the defendant. There is no affidavit that an y
1892.

	

of they -ums are justly due by the persons proposed to be annoyed ,
July 30 . nor that any demand has been made for any of the sums . There is
August 2.

no disclosure of the names of any creditor, nor dates, nor any certainty
DIVISIO

N COURTA L that the defendant is employed by the alleged creditor, or authorize d
November 18. to give persons a discharge in their name, nor form any opinio n
WOLFENDEN whether these or any other sums are due from them or not.

Glass . It is at the best a demand of somebody, under the mask of th e
defendant, for the payment of a sum certain, under threat of wha t
many would dread more than personal violence . This is not th e
method prescribed by law for collecting debts. Courts are maintained
at the public expense, in which the justice of a claim and its amount
are first to be established. Not even then, in any civilized country ,

is the creditor entitled to go and satisfy himself by his own methods .

Satisfaction is taken through an appointed officer and by method s

sanctioned by the Legislature . I believe in some societies, in another
plane of civilization, a creditor, either in person or by his attorney,
takes up a position before his debtor's house, on the door-step, and

starves him into submission . That would, perhaps, not be permitte d
here—it is at any rate not likely to acquire much vogue among th e

Judgment .
legal practitioners . However, a creditor cannot be listened to if he
complains of the delay and uncertainty and risk of further loss
attending the methods laid down by the Legislature of his adopte d

country, in endeavouring to recover what may ultimately turn out t o

be a bad debt. A bad debt is like the small-pox : except in the most
rare and peculiar circumstances no man need have either the one o r
the other unless he chooses. It has long ago been pointed out that

there are dishonest creditors as well as dishonest debtors ; there are as
many tradesmen who give credit without properly considering whethe r

a customer will be able to pay, as customers who buy on credit withou t
intending to pay .

Hitherto I have merely regarded the matter from the defendant 's
point of view. But when we turn to the plaintiff 's affidavit what case
does he present ? He is a well-to-do government official . The clai m
against him is on behalf of some unnamed " druggist 's account 'tor
89 .67 . It is the merest mockery to say that there is the least appre-
hension of his not being able to make good any judgment for debt an d
costs that a County Court could possibly give against him. Then why
should not his unnamed creditor sue in his own name ? Why is he-t o
shoot this poisoned arrow from an ambush ? The plaintiff' says that
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he only remembers dealing with one druggist, whom he names—a BEGSIE, a s .

highly respectable man ; that he has paid him many accounts, and, as

	

1892.

he believes, all that have been sent in ; that he has no recollection of August2.
the present account, and there are no dates or details to refresh his pIv ►sioxe c
memory ; but he says he will not swear that this account is not due,

	

COURT.

though he has no recollection of it .

	

November 18
.

It appears to me that this is eminently a case in which a Court of W ° LFFVDE `

Justice should exert the power placed in its hands since the

	

(I ;cat ue

	

<ht:ss .

Act . It is quite true, as urged for the defendant, that the forme r

Court of Chancery could not have granted an injunction in such a

case . I think it even highly probable that the Legislature, when i t

directed an injunction to be awarded " whenever justice or convenience Judgment .
required" (permissive words here are imperative, within .Tunas v .

Bishop of Oxford, 5 App. Cas ., 214) never contemplated such proceeding s

as the present ; but deeming it "just" and convenient—C . S . B. C., 1888 ,

cap. 31, sec . 14—I must allow the order for an injunction to continu e

till the hearing or further order of the Court .

The defendant then moved, before Sir M . B. BEwIIE, C. J ., to dissolv e

the injunction, in order to found an appeal to the Divisional Court —

see Attoeney-Generul v. JIilne, ante p. 201 .

The parties appeared by the same counsel .

SIR MATT . B. BEOS[E, C. J . :

This is an application by the defendant, on new materials, to Judgment .

dissolve the injunction which I granted on the 30th July . On this
occasion the tradesman to whom the plaintiff is alleged to be indebted
—an indebtedness to which the plaintiff on affidavit stated that h e

does not admit—has now made affidavit that his demand is just. And

Mr. Bel yea again produced the authorities before relied on, and adde d

others in support of his propositions, that the Court will not restrai n

an alleged libel until its libellous nature has been affirmed by a jury ,

nor at all, if the alleged libel be true .

As to the first point, it is quite settled by the more recent cases ,

which are numerous, but seem to have escaped Mr. Belyea' .s attention ,

in which the jurisdiction to interpose by interlocutory injunction i s

quite clearly maintained and exercised . I shall only cite Bonnard v .
ferry on, 1891, 2 ChM) ., 269, and Pink v. I ederatioo ot. Te,ules'ete.
in the present year, as yet only reported in 8 T . L. It ., 216 .
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mama,

	

c. J.

	

As to the second point, I had hoped that on the former occasion I

	

1892.

	

had made it sufficiently clear that, in my opinion, the libellous (lookin g

	

July 30.

	

to the law of conspiracy as laid down in Rex v . De Berenr,er, 3 M. &August 2 .
S. 67, and Reyiaua v . Aspinula, 2 Q . B. D. 48, I had almost said th e

DIVISIONA L
COURT. criminal) character of the proposed line of action is not changed o r

November 1s. affected by the justice or injustice of the alleged claim . Nor is there
WOLFENDE anything libellous, at least as appears to me at present, in a simpl e

(ilLt:v, allegation by A that B owes him money. In any society, beyond th e
earliest state of civilization, every man must he indebted, at least t o
some extent : unless he pays his servants, his baker, and his butcher,
and every tradesman with whom he deals, iu advance : and then they ,
perhaps; would be indebted to him : which mode of dealing is ver y
usually adopted by co-operative stores. Simply to say that I owe
►coney to my butcher or cry tailor, is to say what is true of ever y
householder in Victoria on ► cost days of the month, and I should h e
surprised to hear that called libellous. There is nothing disparagin g
or degrading in that bare statement, though there may be a n
innuendo which may make it libellous . And here, as I explained o n
the former occasion, there is a very clear innuendo . Now, however
just his claim ma n he, no i radesnuur is at liberty to assault or threate nJudgment .
to assault his customer unless he at once submits and discharge :; the
whole demand without examination or discussion, or the interventio n
of a court, of law. Still less has a tradesman any right to hire a
bravo or a stranger to make this threat, or this assault . Such a
cou rse everybody, I should hope, would see to be utterly inadmissible .
But this is just parallel to what is done, or threatened to be done ,
here : and this is all that is forbidden by the order which I run no w
asked to dissolve . The only difference is that the defendant does not
threaten a physical assault upon the alleged debtor's perso n
which would probably be despised : but for a money consideration, o r
commission, he threatens a ►core insidious assault upon the allege d
debtor's reputation, which very few men can afford to despise, an d
which, therefore, it is hoped will be more effectual than the threat of a
Iludgeon or a knife . It is in vain for the defendant to parade the
innocence of his statements and his firm belief in the justice of his
claim. Among the ingredients which are of the essence of the characte r
and mischief of libels are the disparagement of character, the pain
intliotel on the individual libelled, the tendency to provoke a breach o f
the peace . When all these are combined, with the view of terrorizing
an alleged debtor into a waiver of the protection of a Court of Small
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Debts, and to enable an alleged creditor to evade the necessity of 9E0E1E, C . J.

proving his claim in the method appointed by the Legislature, it

	

1892.
becomes difficult to characterize the proceeding calmly . And it is Ju'Y 30 •

August 2 .
equally childish for the defendant to -allege that he intends no

	

—
disparagement, no unlawful pain, to the present plaintiff. The mere "`COeRTA`'
fact that he uses the proposed publication as a threat to induce November 18.

the plaintiff to submit to his demands without further proof or tvor.FENnE.

investigation belies all such pretences . The defendant must not onl y
know, he must hope and believe, that the publication is a very seriou s
imputation, very derogatory to the plaintiff's character, to such a
degree as will terrorize the plaintiff into submission . It is absurd to
suppose anybody attempting to extort money from a man by
threatening to publish a statement which is either eulogistic o r
colourless. Habemus confitentern rent . There is therefore no
necessity to go to a jury to say whether the publication is libellous o r
not. The defendant threatens this because it is libellous, and, as he .Tudgment

hopes, will be feared by the plaintiff as so deeply libellous as t o
oust the jurisdiction of the ordinary Courts, in itself a ► natter
of grave importance, and only permitted in case of consent, as where
a reference to arbitration has been agreed upon . Otherwise it is

always held that it is a matter of the highest policy to maintai n
unimpaired, and exclusive of all private methods, the jurisdiction of a
Court to investigate and enforce payment of debts. It may very wel l
be that there is no reported case where an attempt such as this has
been restrained, but I do not remember ever to have beard of such an
attempt being offered .

On these grounds and on the grounds which I stated at some lengt h
on the previous occasion, I refuse the present application with costs .

The defendant appealed to the Divisional Court, and the appeal was
argued before CREASE and DRAKE, JJ .

A . L . Iiellyeu, for the appeal .

J. P. Nails, contra .

CREASE J . :—

	

DT VISIONAa .
COURT.

This is an appeal from an order of the Chief Justice, of 22nd

	

1892.
November 18

.
August, 1892, dismissing, with costs, the application of the defendant -

CREASE, J .
for an order to dissolve the injunction granted herein on the 29t h
July, 1892 .

	

Judgment.
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The facts of the case, stated generally by the Chief Justice in hi s
COURT.

1592

	

judgment of July- :30th, 1892, are as follows :

November 1s . The defendant had printed a large yellow placard containing th e

CREASE, J . names of about thirty-six well-known Victorians, with alleged debts

WOLFESDEN of small amounts set opposite their names, as due for "druggist ' s bill, "

"

	

" tailor's bill," "grocer's bill," etc ., and announcing a sale of suc h
CGILES .

alleged debts by auction at an early day .
A. copy of this placard was sent round to the persons named therein ,

with a circular announcing that if the demands were paid by the

persons named in the placard, on or before the 27th July, their name s

would be " lifted " from the list ; otherwise the placard would mos t

assuredly be published on that day .
The particular shape which the application took was this :

On the 20th July last, plaintiff' received from the defendant his

circular, showing clearly his private method or system, one applicabl e

to oil persons on the placarded list, for enforcing the collection of th e
alleged debts, outside of any reference to the Courts :

16 BROAD STREET, Vnroiu . . R. C., 1892 .

DEAR SIR :--Eucloued you will find sample Poster .

You may still have your name lifted by paying the amount on or before the 37t h

Judgment .
July, after which date the posters will positively be issued .

The object of advertising this and other claims for male is, thaDiu default of paymen t
by the dehtor..• of the amount due by them it fall (the italics are my own), " the larges t

possible amount may be realized by their cr editors from the claims, and for no other
purpose.

Yours truly,
THE B . C . MERCANTILE AOEXCY.

The Sample Poster referred to was a conspicuously printed larg e

yellow poster headed :

ACCOUNTS FOR SALE.

THE B . C . MERCANTILE ADENCY

Otter the following accounts for sale at their office, 16 llroad Street :

	 , residence

	

•	 , groceries, $41 .05 .

And so on, in the case of *I other names, including that of th e

plaintiff for a druggist ' s account of S9 .67 .
On the top of the poster were the words, " George Giles, Manager, "

and in the opposite corner (an insertion, it appears, entirely unauthor-

ized) the names of a firm of solicitors in Victoria .
There was no note appended to it to qualify the ill-effect of such a

poster on the mind of every person reading it, nor was the name of
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the druggist offering the debt for sale mentioned . Upon the receipt

of this threatening document, the plaintiff applied to the Court on

affidavit of the above facts, and obtained the injunction now in

	

1892.

November 18 .
question, restraining the further publication and placarding of the

DIVISIONAL
COURT

CREASE, J .

above poster .
Plaintiff's affidavit stated that the poster itself had been widely

WOLFENDE N

circulated in Victoria, and the posting thereof was calculated to do

	

( TILES .

him further injury and bring him into ridicule and disrepute, especially

in his position of a public officer ; and stating in substance that h e

knew nothing of any such debt, or of any previous demand, and tha t

as far as he could recollect none such was due by him, and that h e

believed nothing was due, and that he was always ready to pay an y

just demand.
His counsel took up the position that he neither affirms or denies :

and rests his case on the state of matters at the time of seeking th e

injunction as presented to the public—who could not be expected t o

inquire as to the correctness of the debt, and would draw only on e

inference from what was to be read there.
The evidence goes to show, and it is not denied, that " George Giles ,

Manager, " and " The B . C. Mercantile Agency," are one and the same

person.
And it is to be remarked, and it is singular, that th e r e is no affidavit .Judgment .

whatever from the defendant himself, but only one from A . E. Church ,
as " secretary" of the alleged " Mercantile Agency," that is himself,
(and this is on the second motion after the injunction), stating that

he had " sent notices " to the plaintiff to call and pay the accoun t

which he " believes " were disregarded. He does not say they were

delivered .
And there is also an affidavit from Thomas Shotbolt (also on th e

second motion, and after the injunction) of the correctness of the debt ,

and of its being overdue, and that he handed the amount to Giles ,

" with instructions to sell the amount ; " but not a word of an v

instructions to endeavour to extract the full amount from the plaintiff

by the process and threat of publication if not paid in full by a certai n
day—which is the real ground of the injunction, and the gravamen o f

the injury complained of.
It is also clear that no effort has been made to ascertain and obtain

the alleged debt through the medium of the Court expressly provided
by the Legislature for the collection of such debts and for enforcin g

the payment by the penalty of all costs in collecting them.
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Mr. Belyeu, for the defendant, contended that a creditor is not bound
COURT.

to sue his debtor . The learned counsel did not, in view of the recen t
189"November 18 . cases, dispute the jurisdiction of the Court to restrain a libel befor e

CREASE . J .
verdict, but claimed that only applied to trade libels and where th e

facts in the libel were denied ; and argued that this publication was
WOLFESDEN

not a libel : that there was the authority for the sale ; there had bee n
a' ► LES . repeated applications for payment : that the account had never been

disputed : and that the creditor had a right to deal with the accoun t
of his debtor as he would deal with a promissory note ; or so long as
any debt is due he could deal with it in any legal manner without an y
notice whatever .

Also that no inference of libel could be drawn from the fact tha t
the credit of the debtor might be impaired : that it was the practice of
" the agency" to sell accouuts, after a certain time, and to offer the m
for sale by advertisement ; and plaintiff had been notified that if h e
paid up his would not be sold : so that he had notice before it was
given to the public ; and therefore the plaintiff could not complain o f
the circular notice .

► , dg ,, E,nt Defendant's counsel cited in support, 27te Quart : Hill Gold Minin g
('u . v . Beall, 20 Ch. D., 501 : R. v. Hemmings, 4 F .l F., 50 ; R. v .
Cughlan, 4 F. .l; F., 316 ; Bonnard v . Berrymaw, 1891, 2 Ch . D., 269 .

Mr. Walls, for the plaintiff, contended that none of the cases cite d
by his learned opponent applied to the facts of this case . That the
general power of the Court to restrain by injunction the publicatio n
of what was injurious to the character and feelings of any person, an d
likely to bring him into ridicule and disrepute was (as Mr . Justice
Kekewich described it) " uwlouitcrl," although the particular case
which that learned Judge was then treating, in his opinion, did not
call for its exercise ; that in this case an injunction was both just an d
convenient . He did not deny the right of a creditor to sell a debt, i f
done bona fide and in the usual way : but that this was neither a
hnna , fule nor usual ►node of collecting a debt, and carried on the face
of it an injurious threat, and the threatened publication had no regar d
to whether the alleged debt was correct or not ; an injury, and a mos t
unnecessary one, to character and reputation, was still there, and shoul d
he restrained by injunction from this Court .

As the case is one of considerable interest and affects every man i n
the community, for everyone must necessarily be almost daily indebte d
to some tradesman or other person, and so be liable to be " placarded, "
[ have gone through the cases adduced by the defendant here at some
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length, and they appear to me in several material respects to be inap- DIVISIONA L

plicahle to the present case : which, on all the evidence, I regard as

	

1892
the making use of a combination of different processes of collecting November 18 .
debts (to each of which separately there may be no objection) in such CREASE, J .

a manner as to convey, however unintentionally, to the public the Wo> ax rn gY

prima facie aspect of a libellous meaning—very injurious indeed to

	

~~.

the reputation, feelings and financial credit of the parties affected by

	

G> xs.

and for the purpose of extracting the payment in full of alleged

debts without trial, and thereby practically to supersede the jurisdic-

tion of the regular Courts, and that by what I cannot but regard as a

system of threats of exposure .
The Quartz Hill G . Min. Co . v. Beall, 20 Ch. D., 501, which was a case

of privileged communication between shareholders, affirmed the jurisdic -

tion of the Court to grant an interim injunction to restrain a libel ,

inculcated caution in its exercise, and that such exercise should no t

(generally) be without an affidavit that the statement in the documen t

complained of is untrue. This affidavit has already been referre d

to.
Here there is no privileged communication, and the correctness or

incorrectness of the alleged debt—as I regard the case—is not the Judgment .

real question before us . It cannot at this stage he tried by affidavit.

We have to deal with it as it was presented on the application for a n

injunction .
Bonnard v . Berryman, 2 Ch. D , 1891, 269, cited in support o f

defendant, was a case where the right of speech was involved—a righ t

which it is for the public interest that individuals should possess—

indeed that they should exercise without impediment so long as no

wrongful act is done .
On the contrary, often a very wholesome act is performed in th e

publication and repetition of an alleged libel .
But this was on public grounds and in the public interest : where i t

was important to leave free speech unfettered and a strong reason, i n

that case, for dealing most cautiously in granting an interim injunction .

But here there is no such overruling reason. The public interest lies

rather the other way, as this is practically a private process for super-
seding the public tribunal for the collection of small debts by circula r

and poster.
The posting itself could not be bona fide, or the circular would not

have been first sent . On such an advertisement none would give a cent .

at a sale for a black list debt . Le jerc Tae caudrais pus la chandelle.
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And it is a fair presumption that the defendant must have well know n

this beforehand .
Moreover, the present injunction could do no possible injury to th e

defendant in the collection of the alleged debt from a person in th e

position of the plaintiff.
If the defendant had threatened to sue and had sued, no possibl e

objection could have been offered to that course .
Each injunction must depend on its own merits, B. v . Hemmings ,

4 F. & F., 50 . All this case showed was, that an assault to collect an
acknowledged debt, through an unlawful proceeding, was not a felony .

That was a criminal case, and does not apply to a case like this ,
where a third party intervenes with a private method peculiarly hi s
own, not authorized by the owner of the alleged debt and whic h
involved a prima facie libel.

Nor does R. v. Uoyhlan, 4 F. & F., 316, apply. That was another
criminal matter, which is dealt with on different grounds from a civi l
case. It was an indictment for publishing a libel with intent to extort
money . The intent decided the case . It was shown to be merely a n
intent to extort a statement of accounts. So the indictment failed .

There the parties were dealing direct with one another, and it is not
libellous for one man to publish of another that he owes him money .
There, too, it was all bona . fide . It was merely an offer to sell an
alleged debt, and it did not imply inability to pay it . Here it was
very different . Here it was in fact, in the eyes of the public, a
black list . The placard implied to any reasonable man looking at i t
that all ordinary efforts to obtain payment had been made and had
failed. The debtor either would not or could not pay it ; was either
dishonest or insolvent. And this through the medium of a third party—
a so-called association as a new system of debt collection in B . C .
outside of the ordinary process of law .

Searles v. Scarlet', Times, 8 L. R., 562, quoted by defendant, is rathe r
in favour of the plaintiff:

There the defendant published in a weekly journal a list of Count y
Court judgments, directed to he kept by Act of Parliament, and to be
open to public inspection .

In an action of libel brought by a person whose name appeared i n
this list as one against whom there was a judgment of £23, it appeared
that a note was appended to the published list that some included i n
it might have been paid or settled, or have been obtained against som e
in a representative capacity .
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An injunction was refused, as it was a privileged occasion . The DIV̀IISIIOONAL

note took the sting out of it. The Master of the Rolls said the

	

1892
question was whether the question was a privileged one : adding, " if November 18 .

the lists of judgments had been made by a private person, and not CREASE, J.

under Legislative authority, in his opinion the ground of privilege
WOLFENDEN

would not exist." And this is the case here.

		

v
Gnu .

Lee v . Gibbings, Times, 8 L. R., 4th August, 1892, p. 773, is a case
• which at first sight appears in favour of the defendant, but an

examination and a comparison of the different circumstances of th e
two cases do not impress me with its applicability .

It was an action to ascertain whether when an author, who has sold
the copyright in a work, can' prevent the work from being sold by th e
purchaser in a condensed form, with such omissions and alterations a s
constituted a libel on the author.

The Court refused an interim injunction, on the ground that th e
plaintiff's remedy (if any) was an action of libel, and would not gran t
an injunction before the question was decided whether or not suc h
publication constituted a libel on the plaintiff's author .

In the course of his judgment, Mr. Justice Kekewich, distinctly
claiming the power in the Court to grant an interlocutory injunctio n
in the case of a libel, said "the power of the Court to restrain a libel Judgment .

was undoubted, " adding, " of late there has been (as far as his Lordshi p
knew) no such thing as an injunction to restrain a libel, except in a cas e
of a trade libel, such as Collard v. Marshall, 1892, 1 Ch. 571, and
Pink v . Federation of Trades and Labor Unions, 8 Times L. R., p 711 .

With that exception (as far as his Lordship knew) the Court had
not of late granted an injunction to restrain a libel before the poin t
had been submitted to a jury ; in other words, on an interlocutory
application . He saw no reason for making that particular case a n
exception .

The reason he gave for this was not one applicable, I think, in th e
present case. For that was determined in the learned Judge's min d
upon the balance of convenience .

There the balance of convenience was not, in his opinion, in favour
of granting an injunction because if the sale of the defendant 's work
went on, and was injuring the plaintiff's reputation, the injury migh t
be compensated by damages in an action for libel . It could not be
said, that the sale of a few copies would place him in a worse position .

Therefore, on the balance of convenience, he did not think he ough t
to grant an injunction .
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In that case, although it took the shape of an action for libel, it was
a disputed point as to the right of property in the book, and whethe r
the sale of the copyright did not convey the right to sell it in a
condensed form ; so there was a disputed right of property to be
determined. What mischief could be done to the author had alread y
been donee . The sale of a few copies, more or less, was not of sufficien t
importance to call for an injunction before the trial. The application
was too late .

Here there was no right of property involved ; the application for
an injunction was, as is expected in such cases, prompt and in time t o
arrest the mischief at the commencement ; and the balance o f
convenience, as will shortly more plainly appear, was in favour of th e
injunction.

There is a case analagous to the present one, which took place i n

this Court in 1881, Muldoon v. Johnson, B. C. Gazette, 1881, p . 221 .
There the defendant dubbed himself an association (The B . C. Trade s

Protection Society), with the object of collecting debts . There also
the defendant had compiled and published a black list (which any on e

could purchase for one dollar) of persons from whom he had debts t o
collect, specifying names and amounts, and signed by him as secretary ;
but it did not appear that there was any Society registered, or, indeed ,
any existing, in the ordinary sense of the word . The defendant was
" secretary" ; he alone compiled the lists, and managed and directe d
sales, etc. His offices were the only " offices " of the " Society ." He

alone took all the purchase money for this sheet, or quarterly list.
These he called " subscriptions," and a purchaser of his quarterl y
sheet he called a " subscribing member of the Society . "

The defendant paid $10 into Court and filed a statement of defence ,

by which, and the statement of claim, the ingredients of a libel were

in effect admitted . Judgment was, on motion, entered for plaintiff,

with perpetual injunction and costs .

So that this was in principle a similar method of collectin g
accounts. There also it was stopped by injunction, and the order o f
the Court was not appealed .

Since the hearing of the argument herein, I have found a case stil l

more nearly on all fours with the present one, viz., Green v. Minnes ,

et al, 22 O. R., p . 177, the history of which is quite instructive . There
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an actual company, not one man figuring as a quasi company, wrote DlvtstO N
CUCRT

A L

to a Mrs. Green (it reads like an old story over again) :-
1892.

We must realize immediately on all accounts now in our hands, and unless yours, November 18 .

with Minnes and Burns, amounting to $39 .45, is paid or secured at our office before the CREASE, J .
26th inst., it will he dealt with as accompanying poster shews, and shall grace the wall - -

of every bill-board in this city .

	

WOLFENDE N

Respectfully yours,

THE CANADIAN COLLECTING COMPANY .

Then comes an important

P.S .—Make satisfactory arrangements for payment at our office before Sunday next ,

and your account will be withdrawn from the list .

A polite euphuism for the more vigorous "lifted " of the B . C.
Mercantile Agency.

The description of the process adopted in the Green v. Minnes case,
as given by Chief Justice Armour, fits into the present one wit h
considerable minuteness, with this difference in the cases, viz . : That

was an action for libel for a poster which had been placarded, and
sanctioned and adopted by a meeting of merchants who had descende d
to its use. This is the case of an injunction issued in good time to
prevent the plaintiff's agent being put to the expense and worry of a
libel suit, and perhaps worse . "The poster," he said, " was striking i n
its colour and unusual in its character . It advertised accounts for sale
by the company ; a sale unlikely to be made by a collecting company
until the means of collection had proved abortive . It did not -chew to
whom the accounts were due, nor on whose account they were to b e
sold, nor when nor where the sale was to be effected . It chewed the
quality of the debtor, and the quality of the goods supplied by them .

" Reasonable men reading the poster would understand from it tha t
the debtors referred to therein were persons from whom the account s
they were therein alleged to owe could not be collected by process o f
law, and were insolvent or dishonest debtors .

"And this poster would have the effect of bringing discredit upo n
the debtors mentioned therein, of lowering them in the estimation o f

their neighbors, and would be consequently libellous . "
Capital if; Counties ' Bank v. Henty, '7 App. Cu. 741, gives as the

test of the proper construction of a placard, " would reasonable me n
understand this poster in a libellous sense ? "

Chief Justice Aarmour calls this "a very reprehensible method of
collecting accounts," and distinctly intimates that in such cases the la w
will be administered with strictness .

v.
GILES .

Judgment.
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DIVISIONAL Mr. Justice Street, another Judge on that appeal, "entirely concurred

in the remarks of the Chief Justice as to the reprehensible natur e

of the means employed by the defendants for the collection of th e

debts due," adding : " It was a matter of surprise to find in the
evidence a statement that a number of traders and business men ha d
deliberately resolved to descend to such a device . "

The learned Judge added : " The publication complained of by the
plaintiffs in that case was clearly of a character which a jury migh t
properly hold to he libellous . It is clearly not a matter of publi c
interest or concern, and, whether true or false, it is therefore a matte r
for which the defendants might be indicted . "

It is here treated as a civil case.
The learned counsel for the defendant argued this case throughout

as if it had been entirely disconnected from the other cases o f
placarded men, and from the unauthorized threatening private method
adopted by the intermediary, the defendant, as a system of extorting
payment. But I think, speaking for myself, it is impossible t o
disconnect the placard and to sever the names on the list, as Mr. Giles,
in the latter part of his letter, has distinctly avowed its genera l
application to all the cases he includes in his poster, and his object to
force them and his practice by this threat of exposure to make th e
alleged debtors pay up those accounts, as he expressly states, "in full, "
without the intervention of a Court of law—a process which appears
to me even likely, sooner or later, besides the injury to reputation an d
feeling, to provoke a breach of the peace .

The Legislature has provided a cheap and orderly process of speedy
determination and collection of all small debts through officers pai d
for the purpose. If the statutory provisions to this end more or les s
fail in their effect, as notably in the case of the Homestead Exemption
Act (there can be no such doubt for one moment in the plaintiff ' s
case), the Legislature, upon proper representation, would readil y
amend and make it more effective, and thus do away with th e
temptation which leads any collecting "association " or " agency " to
have recourse to such a reprehensible method of enforcing the paymen t
of debts.

Upon a review of the whole case, I have come to the sam e
conclusion as the learned Chief Justice ; and that cannot be better
put than in his words, that this poster is, at best, a demand o f
somebody, under the mask of the defendant, for the payment of a
suns certain, under threat of what many would dread more than
personal violence .

COURT.

1892 .
November 18 .

CREASE . J .

WOLF ENDEN
V.

GI LES .

Judgment.
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This is not the method prescribed by law for collecting debts .

	

DIVISIONA L

Courts are maintained at the public expense, in which the justice of COURT.

1892.a claim and its amount are first to be established .

CREASE, J .
method .

Satisfaction is taken through an appointed officer, and by methods %% OLFV LADE N

especially prescribed by the Legislature .

	

GILE$.

It appears to me that this is a case in which a Court of Justice
should exert the power placed in its hands by the Judicature Act ,
Con. Stat., B . C., 1888, cap. 31, sec. 14, which prescribes that " an
injunction may be granted by an interlocutory order of the Suprem e
Court in all cases in which it shall appear to the Court to be just an d
convenient. "

The Court, acting on the same principles of construction a, s
prevailed before the Judicature Act, has in practice greatly extende d
the number of cases in which an injunction can he obtained .

In my opinion, the present is particularly one of those cases ,
although I have not found any closer precedent than I have given ,
probably because of the unusual nature of the mischief to be remedied ,
and the infrequency of its appearance in a civilized community, which Judgment .
keeps steadily in view the enforcement of law and order .

The law can scarcely be expected to encourage a private system of
collecting debts, perhaps of unlimited amount, which is calculated at
once to produce a whole crop of libels and litigation and ill-blood, wit h
its natural consequences, when all the effect desired can he obtained i n
a cheap, speedy, and effective way, under the ordinary law .

For the reasons I have given, I consider this i , emphatically, a cas e
where the application of a stringent remedy which does not interfere
with the ready establishment and enforcement of a debt, is both "just "
and "convenient : " and, for myself, fully concur in supporting the
judgment of the Chief Justice, and consider that the present appea l
should be dismissed with costs.

DRAKE, J. :

In this case the plaintiff, an employe of the Provincial Government, Id VISMNA I
coCuT.

has obtained an injunction against the publication of a poster in which
181)2.

his name appears as a debtor for S9 .1ii and a threat is held out that if
Novem :r 18.

he does not pay the amount the account will be sold l,y the defendant . UR{AKE J .

It was not attempted to be disputed that this Court has power t o
restrain the continued publication of a libel before trial . But the Judgment .
defendant 's counsel contended that to advertise for sale the book

N
°`

ember 18.
Not even then is the creditor entitled to satisfy himself by his own
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D cOURTAL accounts of a trader was not libellous, as a creditor having a prima

1892 . facie right to be paid by his debtor, and the debt being an asset of, th e
November l8. creditor, he was justified in realizing his debts in whatever way suite d

DRAKE, J. him best, and the case of R. v. Coghlan, 4 F. & F., 316, was cited ,

woLFEYDEx where it was held by Bramwell, B ., that it was not libellous to publis h
v.

	

of another that he owed money.
GIL&9.

But this is a different case. The defendant is not a creditor of th e
plaintiff. As far as appears by the affidavits filed herein, one Thoma s
Shotbolt gave to the defendant an account for collection against th e
plaintiff, and the defendant advertised this as if it was a debt owin g
to himself, under the name of the British Columbia Mercantile Agency .
If, therefore, Mr. Shotbolt had a legal right to advertise and sell th e
book accounts of customers trading with him, no such right can b e
claimed by a stranger, unless the debt has been assigned to him . But
the chief, and in fact the only, question which it is necessary to conside r
is : In what cases and under what restrictions will the Court exercis e
the extraordinary powers of restraining a libel before the fact whethe r

. or not it is a libel has been submitted to and decided by a jury, th e
tribunal which alone can say whether the defamatory matter com-
plained of is a libel or not.

Judgment. There are several cases of late years in which this subject has bee n
considered. In the Liverpool Household Stores Co. v. Smith, 37
Ch. D., 170, it was decided by the Court of Appeal that the Cour t
had power to restrain the publication of a trade libel, but then onl y
in the clearest cases and where the jury, if they found the matter no t
libellous would have their verdict set aside as unreasonable. In The
Quart: Hill Consolidated Gold Mining Co . v . Beall, 20 L. R. Ch . D ., 308,
the Master of the Rolls there held that, as a general rule, the plaintiff
who applies for an interlocutory injunction must show the state-
ment to be untrue. Here the plaintiff says that it is possible lie i s
indebted to Mr. Shotbolt, but he nowhere alleges he is not indebted t o
the defendant, although that may be implied from the whole tenor o f
his affidavit . I do not think the plaintiff is called upon to make any
statement as to his indebtedness to Shotbolt except in so far as h e
states his belief that the claim mentioned in the poster refers ti a
claim of Shotbolt's. But the poster, which is in these words : " The
British Columbia Mercantile Agency offer the following accounts fo r
sale, at their office, 16 Broad Street, ,'—(then follow a lotof names ,
among others the plaintiff's drug bill for 9.67)—gives no information
as to there being any other person interested than the defendant under
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the name of the British Columbia Mercantile Agency. In Bonnard DIVISIONA L

v . Perryman, 1891, 1 Ch. Kay, L. J., at p. 285, the Court says that
COURT.

infringed. I think that it may be considered in this case that the
DRAKE, J.

alleged libel is untrue. But the Court, in the case just cited, although
woLi:Exve a

they considered the matter complained of libellous, beyond dispute,

	

v .

refused to grant an injunction, considering that the effect of that libel

	

GILEs.

on the reputation:of the plaintiff could only be disposed of by a jury.
This case was subsequently followed in Collard v. Marshall, 1892 ,

1 Ch., 571-6, and in Pink and the Federation of Trades, 8 T. L. R ., p. 711 ,
and stillilater in Lee v . Gibbings, 8 T. L. R., 773, decided in August last ,
in which case Mr. Justice Kekewich expresses his concurrence wit h
the first two cases cited, in which an injunction was granted, and goes
on to say, "That of late years there has been no such thing as an
injunction to restrain a libel, except in the case of a trade libel, unti l
the point has been submitted to a jury, and refused the injunctio n
asked for on that ground .

I think that as the jurisdiction we are called upon to exercise is on e
which was never admitted to be within the power of the Court before
the Judicature Act, and the exercise of which may prejudice the tria l
of the itction, as being a conclusive opinion that the matter complained judgment.
of is defamatory, the power should be very sparingly exercised an d
limited to trade libels . If the matter complained of is defamatory,
the continued publication is an aggravation of the offence and ma y

readily be considered by the jury in the question of damages. For

these reasons I regret that I cannot concur in the judgment of th e

learned Chief Justice, and I feel that it is very probable that the vie w

I have taken may be incorrect . However, I think that the costs o f

this appeal, as well as the costs of the Court below, should be costs ill th e

cause (this I find was the course adopted in Bonnard v . Perryman), as

I do not consider the defendant' s conduct commends itself to the Court .

Since my judgment was prepared I have been referred to the case of

Green v . Minnes, 22 Out., 177, an exactly analagous case ; but this case

was decided on its merits, and the question of injunction was not raised .

The Court being equally dirided, the appeal was dismissed

without costs.

Nare .--In Brown v. Hart, Ch. D ., decided 30th May, 1803, Stirling, J ., in refusin g

to restrain further publication of an alleged libel byinterenlutory injunction, isreporte d
to have said that the Court should not exercise the jurisdiction " unless the Judg e
comes to the conclusion that a jury would inevitably find that there was a libel . "

unless an alleged libel is untrue, it is not clear that any right has been

	

1892
'November 18 .
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C. P. N. Co.
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Injunction—What notice of sufficient—Disobedience of—Committal—Attachment in li'u oj .

CREASE, J

1892.
July 21 .

THE CANADIAN PACIFIC NAVIGATION CO . (L'n. )
V.

THE CITY OF VANCOUVER .

VANCOUVER.
A mandatory injunction required " the defendants, their officers, agents, etc ., to

/We(

	

permit all passengers upon the plaintiffs' steamers to land at the Port o f
Ae/ s cocc,►~3,2 Vancouver, subject only to such detention, examination and inspection as ma y

be reasonably necessary in order to ascertain the existence among them of th e
/n _,, ,( r.Lott~o disease of small-pox, or of actual danger of said passengers or crew or any o f~G ! 'NO I
S;c .bLR(,A&7LV them being infected with small-pox, by reason of their or any of them havin g

been actually exposed to contagion thereof," etc .
Notice of the effect of the amendment was telegraphed to the defendants' solicitor b y

his agent in Victoria, upon whom the amended order had been served .
Defendants afterwards, by their agents, met plaintiffs' steamships at the wharf a t

Vancouver and, without any inspection or examination of them, informed th e
passengers that they could land, but if they did so they would be subject to
quarantine for 14 days, under the City Health fay-law ; and thereby prevente d
them from landing .

Held, 1 . That defendants had sufficient notice of the terms of the injunction as
amended .

2. That the conduct of defendants was a breach of the injunction, an d
attachment ordered to bring before the Court those proved to have been activel y
concerned in the breach .

Statement. NI OTION to commit Frederick Cope, Mayor, A . St. G. Hamersley ,
City Solicitor, and Joseph Huntley, Health Officer, of the City o f
Vancouver, for disobedience of a mandatory injunction issued herei n
on 13th July, 1892, which upon motion to dissolve was, on the 16t h
day of Jul . , amended so as to read as follows :

"That the defendants, their officers, agents, workmen and servants, do permit al l
passengers upon the plaintiffs ' steamers to land at the port of Vancouver, subject onl y
to such detention, examination and inspection as may be reasonably necessary in order
to ascertain the existence among the passengers of the disease of smallpox, or of actua l
danger of the said passengers or crew, or any of them, being infected with small-pox b y
reason of their, or any of them, having been actually exposed to contagion thereof .
And this Court loth further order that the defendants, their officers, workmen an d
servants be, and they are, hereby restrained from in any way interfering with o r
obstructing the said plaintiffs in landing the said passengers, or any of them, excep t
only as to such of said passengers as shall be proved to be infected with the said diseas e
of small-pox, or with respect to whom there shall be good and reasonable ground fo r
believing that he or she has contracted the disease, or is in any way infected therewith ,
with liberty to all parties to apply as they may be advised . "

It appeared from the affidavits that the injunction order as amende d
had been, on the 16th July, served upon A. E. McPhillips, who was
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the agent of the defendants' solicitor in Victoria, and who appeared as CREASE, J .

counsel for them upon the motion when the amendment was made,

	

1892.

and that he had on the same day telegraphed to the defendants'
July 21 .

solicitor the toll effect of the amended injunction .

	

C. P. N. Co.
v.

The plaintiff filed an affidavit of George Rudlin, master of the VANCOUVER.

steamer Yosemite, showing breach between 13th and 16th July of th e
injunction as originally framed, and that the persons proceeded against
were actively concerned in the proceedings constituting the breach ;
and proceeding :

" 10. On the 19th day of July, instant, I made a trip to Vancouver aforesaid wit h
the said steamer Yosemite, having on board a number of passengers who desired to lan d
at Vancouver. Before leaving for the port of Vancouver all the said passengers were
examined by the Medical Health Officer at the City of Victoria and found free fro m
disease ; the certificate of the said Health Officer to that effect is marked Exhibit "A . "
hereto .

" 11. On my arrival at the dock with the said steamer a policeman of the said cit y
was stationed there. I said to him—' What are the orders of the day?' He said—
' As usual, you will have to wait until the Doctor comes down .' About half an hou r
after that Huntley, the Health Officer, arrived . He came on board with the Medical
Officer, into the saloon . I spoke to him and asked him if he wished to see my clean Statement .

bill of health? He said—' It is not necessary . ' I asked him if he wished to examin e
the passengers ? He said—' No, no one can go ashore without going into quarantine. '
Subsequently, two passengers did go ashore and I saw them taken into custody, and ,
as I verily believe, are now in quarantine in Vancouver .

" 13. None of the passengers on any of the occasions to which I have referred hav e
ever been examined by the Health Officer or any medical man on his behalf, and th e
Health Officer has never examined any of the bills of health which I have always bee n
ready to produce to him, except on the morning of the 13th July.

" 14. To the best of my knowledge and belief, on any of the occasions to which I
have referred, there has not been on board the said steamer any passenger or any of th e
officers or crew who either were infected with small-pox or had been in any way expose d
to the contagion thereof. "

The motion to commit was argued before CREASE, J., on July 20th .

E. V. Bodwell, for the motion, stated that the plaintiff would be Argument .

content to take an order for a writ of attaclunent to bring into Court
the persons in contempt to answer to their contempt and all other
charges that might be brought against them, in lieu of an order fo r
their committal to be made now, citing Da p iels' Ch y. Forms, 4th Ed. ,

p . 401, note (h . )

C. E. Pooley, Q. C., and A . E. 1lePlhillil>,s, for the defendants, state d

that they had not had time to procure affidavits in answer to those i n

support of the motion.
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CREASE, J.-I will grant an adjournment until 23rd, but will require

your undertaking to produce the persons appearing on the affidavit
read to be in contempt, personally in Court on that day .

Pooley, Q. C.—We are not in a position to give any undertaking .

CREASE, J.-Then I will reserve judgment until to-morrow as to
the order which I will make.

CREASE, J . :

The Court was adjourned until to-day to enable me to satisfy mysel f
by a quiet perusal and consideration of the law, and of the evidence
brought before me yesterday for the first time in a formal shape—
first, as to the certainty of a committal of a breach of the order of
this Court ; and, secondly, to see whether there was sufficient evidence
of the connection of the parties sought to be committed with such

breach, before the Court could satisfy itself of the propriety of issuin g

a writ of attachment against them . On both these points niy opinion
is clear.

There has been a deliberate and continuous contempt by som e
parties or other in Vancouver, of the orders of this Court, from 13th
July instant to the injunction of the 16th instant, and during the
pendency of that injunction down to the present time ; and the

evidence so far, is such as to implicate the three gentlemen charge d
with contempt .

Full warning was given to the defendants and the several individual s
now before the Court, through their counsel and other sources, of th e
real state of the law bearing on the case, and against their creating ,
allowing or assisting in offering any impediment to trade and commerce ,
by interfering in any way with passengers, whether in or after landing ,
at the port of Vancouver, if they bring a clean bill of health (and after
medical examination) do not show reasonable grounds for detention —
as suffering from small-pox itself, or because they may be reasonabl y

suspected on sufficient grounds (after such personal medical exami-
nation) of having been exposed to actual contagion ; so as to make i t
likely the disease might be developed . Notice was given to each o f
the three persons alleged to be in contempt, of the motion to commit ,
in time to have presented themselves personally before the Court
yesterday, had they been inclined to avail themselves of it .

They all or each had either seen or had sufficient notice of the
several orders and of their purport or effect, or by law were sufficiently
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bound not only to know their purport and effect, but also to assist an d
aid in carrying out the orders of the Court (Ker on Injunctions, p.

641, and cases there cited) .
Not only must such an injunction be implicitly observed, but every

diligence must be exercised to obey it to the letter .
Public warning was given, especially applicable to the defendants ,

and all their officers and servants, which would include these gentlemen,
by the Court, that these orders must be implicitly observed so long a s
they exist, however erroneously or irregularly obtained .

No one can affect to treat any injunction as a nullity while it is i n
existence . If he wishes to get rid of it, he must have it discharged i n
the only way, viz ., upon a proper application to the Court .

The mode of doing so is . easy and swift

A man who does not obey an injunction to the letter, so long as it
exists, is guilty of contempt, unless there is something to mislead upon
the plain reading of the order.

This excuse the parties do not for a moment advance here, becaus e
the wording is unambiguous, and they had themselves previousl y
assisted in its preparation .

It seems strange to have to set forth in these days the very A B C

of the laws of injunctions : but such is the ignorance, or atlecte d
ignorance, of the law of injunctions here exhibited : so petty th e
pretexts put forth for their evasion in this case, that such remark s
become absolutely necessary, in order that people generally may se e
how the highest process of their own Supreme Courts of law ar e
evaded or set at defiance, and the necessity of applying a timel y
remedy .

The telegram of Mr . A. E. McPhillips to the city solicitor, Hamerslev ,
one of the gentlemen now charged with contempt, after the motio n
to dissolve the injunction had been heard and refused, gave a concis e
account of the views of the Court as to the mode in which the injunc-
tion and the landing under it must be carried out.

If the evidence now before the Court should be sustained, that th e
dealing of these three parties with the injunction had been the sam e
throughout as the evidence describes it, then there has been a
continuous contempt on their part. The moment passengers landed ,
although with a clean bill of health (fresh from an examination by th e
Health Officer at Victoria), in defiance of the laws, they were at once ,
without medical examination—which when requested by Rudlin wa s
refused—without any other pretext, pounced upon, arrested and kept

301
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in what must have been to them worse than a prison, for the space o f
fourteen days . And the three gentlemen alleged to have been in
contempt are pointed out as having taken a prominent and active part
in all these forcible proceedings .

Already, if the evidence is correct, 'eight persons have been s o
unlawfully deprived of their liberty.

It is impossible that such a state of things can be allowed to
continue, unless it be also intended that disorder and anarchy should
take the place of law .

It is the interest of every good citizen throughout British Columbia

that this wrong should be set right, and the law of the land supported .

I therefore order that writs of attachment do forthwith issue to th e

Sheriff of New Westminster, to attach the three persons of the thre e
gentlemen alleged to be in contempt, and to bring them before th e
Court here, to give them an opportunity of answering to thei r
contempt, and to whatever charges may be brought against them, and
to abide by such orders as the Court may make .

Order for writs of ntiaehment accordingly .

1'rartiec—lVrit of snnnonv—.Sntticienril of special cndor.~entrnt—t~j~tainiu~ jedf/mnvt t

antler Order .VIV. cif/et anuadrnent of—Time.

In an action to recover the amount of a promissory note, presentment for payment ,
dishonour, and notice thereof to the endorser must be stated in the specia l
endorsement of the writ to warrant an order for judgment against the endorser ,
under Order XIV ., but need not be alleged to warrant judgment against th e
maker.

When an order amending the special endorsement upon a writ of summons is made ,
the writ with the new special endorsement lutist be re-served upon every
defendant affected by the amendment . If such defendant has already appeare d
such appearance stands as an appearance to the amended writ (following Parto n

v . Baird, 1893, 1 Q . 13. 139}, and the plaintiff can apply for judgment unde r
Order XIV., but judgment cannot be directed to be entered against him before
the lapse of 8 days from the service of the amended writ.

APPEAL from an order for judgment under Order XIV . The
action was commenced on the 5th November, 1592, by th e

DIVISIONAL

	

MORE ct al . v . PATERSON et at.
cot ; trr.

1892.
December 9 .
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plaintiff, the holder of a protested promissory note, against Paterson, DIVISIONAL
COURT.

the maker, and Smith and Clark, the endorsers . The writ was specially

	

1892endorsed to recover $317.40, being the amount of the note, setting it December 9.

out, interest, and the cost of protest. On 14th November appearances MORE et az
were entered on behalf of all the defendants . On 16th November,

	

v

after due notice, plaintiff moved for leave to sign judgment against all
Pe
at

ON

defendants, under Order XIV. DRAKE, J., before whom the motion
was made, gave leave as against the maker Paterson, but refused it as
against Smith and Clark, the endorsers, on the ground that there wa s
no allegation in the special endorsement of the writ that the note had
been duly presented for payment. On 21st November the plaintif f
obtained an order for leave to amend the special endorsement by
alleging presentment, dishonour, and proper notice thereof to the
endorsers, and on the same day served the solicitors who had appeared fo r
the endorsers with the amended writ, and also with a fresh summons
returnable on the 24th November, for leave to sign final judgment
against the endorsers, the defendants Smith and Clark, under Orde r
XIV. Defendants Smith and Clark had not entered a new appearanc e
to the amended writ. On 24th November this summons was made
absolute by order of Mr. Justice CREASE.

The defendant Smith appealed from this order to the Divisiona l
Court, upon the ground that judgment could not be ordered to be
signed against them until after the lapse of eight days from the servic e
of the writ as amended, i . e., the same time as they had to appear to
to the writ as originally served upon them .

The appeal was argued before Sir M. B. BEGBIE, C. J., and DRAKE, J . ,

on December 6th .

H. D. Helmcicen for the appeal .

An amended writ must be served in the same way as an original Argument.

writ—The Cassiopeia, 4 P. D., 188 ; Elliott v. Ilolieets, 36 Solrs. Jour.
92 ; Gurney v . Small, 1891, 2 Q. B. 584. Defendants have the
same time to appear to an amended writ as they had to the origina l
writ. If a fresh appearance to the amended writ is not necessary, the
same time as that for appearance must elapse after the service of th e
amended writ before judgment can be ordered to be signed thereon .

A. E. McPhillips for the plaintff, contra.

The amendment of the special endorsement was not such as to mak e
any new case against defendant Smith, but was a formal amendment
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DIVISIONAL stating with greater certainty the same claim as that which was set ou t
COURT.

on the original endorsement, though not then set out with sufficien t
1891

particularity to enable judgment to be obtained under Order XIV . TheDecember 9.

MORE et al.
defendant Smith was apprized by the original endorsement that he was

v.

	

sued as endorser of the note, and that it had been protested fo r
PATERSON non-payment, and the protest fee of notifying him, etc ., was claimed .et al

.

.

The amendment was therefore a mere re-statement of the original
endorsement with greater particularity—Satchwell v. Clarke, 66, L . T .
N. S. 641 . [BEOME, C. J. :—Nobody attacks the propriety of th e
amendments. They may be, and probably are, most proper. But they
either make a new case against the defendant Smith or they do not.
If by these amendments a new case is made out, why should not th e
defendant have eight days to consider whether he will appear, i . e., resis t
the claim as then first advanced?] The appearance of the defendants ,
Smith and Clark, stood as an appearance to the writ as amended .
Service of an amended writ on the solicitors who have appeared to the
original writ is sufficient. Personal service was unnecessary—In re

Argument . Hartley Yuttall v . Whittaker, 1891, 2 Ch . 121 . There is no authority
requiring the lapse of a further eight days from the date o f

'the amendment before judgment can be ordered, nor is there an y
reason for it, unless the amendment advances a new claim, an d
then the question of time can be dealt with, if asked for, on th e
summons to sign judgment on the amended writ . It never was held
that a new appearance had to be entered to an amended writ. The
original appearance stands as an appearance to the writ as amended,
and unless otherwise provided, or some further time before which n o
further step may be taken is fixed, by the amending order, th e
amendment relates back to the time of the original service of the writ .
No contrary provision appears in the Rules of Court .

H. D. Helmeken in reply.

DRAKE, J. :

Judgment .

	

Three questions arise on this appeal, viz . :

First—Is a defendant hound to enter a second appearance to a n
amended writ when the writ is changed from an ordinary writ to a
specially endorsed writ ?

Secondly--If no such appearance is necessary, what time, if any,
has the defendant before an application to enter judgment unde r
Order XIV. can be made ?
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' Thirdly—Can a judgment be entered upon a writ not specially DI
URT

A L

endorsed when appearance was entered, but which is subsequently

	

1892
converted into a special endorsed writ .

	

December 9.

Order XIV. only authorizes judgment when the defendant has mom u at.

appeared to a writ specially endorsed under Rule H . PAT N

If the writ is subsequently amended so as to make it a specially

	

et at.

endorsed writ after order for judgment has been refused, the writ, i n
my opinion, has to be re-served, and then a fresh summons unde r
Order XIV. can be taken out.

This was the mode adopted in Paxton. v. Baird, decided in th e
Divisional Court on 24th November last—W. N. 10 Dec., 1892—
1893, 1 Q. B. 139—when the Court decided no fresh appearance wa s
necessary.

In the case of the Cassiopeia, 4 P. D. 188, it was held by the Court Judgment.

of Appeal that when a writ was amended by the addition of a plaintiff ,
and by an alteration in the endorsement, it had to be served in the
same way as if it had been an original writ, and, if the defendant ha d
not already appeared, he had eight days to appear after such re-service .

In the case before us the judgment was irregularly obtained. The
writ was amended after appearance and after judgment under Orde r
XIV. was refused, and the amended writ was served on th e
defendant's solicitor on 21st November, and a summons taken out the
same day for judgment under Order XIV., returnable on 24t h
November. The defendant did not appear on the summons, and leav e
was given to sign judgment against him. In the present case th e
defendant has the same time after service of the amended writ as i f
he had not appeared before proceedings under Order XIV . can b e
enforced against him .

The judgment must be set aside with costs.

The Chief Justice concurred .
Appeal allowed .
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McCREIGHT, J.

July 19.

FULL COURT.

Dec. 12.
1892.

THE CANADIAN PACIFIC RAILWAY COMPAN Y
V .

THE CITY OF VANCOUVER.

Foreshore—Crown grant of to take, hold, and use for specific purpose—Construction of

	

C . P. R . Co .

	

words—Public way—Dedication—Trespass—Injunction—Parties.
v.

	

VANCOUVER.

	

In 1881, by letters patent under the great seal, and issued pursuant to Statute, ofrtMpaf

	

Canada, 49 Viet., cap. 1, sec. 18A, and having, by see. 2, the force of an Act of
Z3 e,Q / Parliament, plaintiffs were granted the right to "take, use, and hold the beac h

and land below high water mark in any * * navigable water, gulf, or sea
* * to such extent as shall be required by the Company for its railway an d
other works, as shall be exhibited upon a map or plan thereof deposited in the
office of the Minister of Railways. "

In November, 1885, plaintiffs deposited a plan of the townsite of Vancouver and
made sales of lots by it, such plan showing a street, Gore Avenue, opening a t
right angles upon the foreshore of Vancouver Harbour at the point in question .

In March, 1886, plaintiffs deposited in the office of the Minister of Railways a pla n
exhibiting that they required for their railway and works all the land below hig h
water mark along the shore line at the point in question ; and they afterwards
constructed their line of railway upon an embankment along such foreshore abou t
half way between high and low water mark in such manner as to cut off publi c
access to the sea by way of the street .

In May, 1892, defendants proposed to run Gore Avenue across the plaintiffs' railwa y
embankment and to continue the street as a wharf to deep water, and for tha t
purpose commenced an embankment to run across the foreshore and plaintiffs '
embankment .

Plaintiffs thereupon obtained an injunction restraining such proceeding .
Upon motion after the trial for judgment.

Held, per McCaEtotrr, J., dissolving the injunction and dismissing the action :

1. That the registration of their townsite plan in November, 1885, operated as a
dedication by plaintiffs of a public way over the forshore from the foot of Gor e
Avenue, shown as opening upon it, and as an estoppel against their setting u p
their subsequently acquired rights over the foreshore against such public right o f
way .

2. That if plaintiffs, in 1886, acquired any title to the foreshore inconsistent with suc h
public right of way, such title fed the estoppel.

:1 . A public right of way is extinguished by Act of Parliament only by express
words or where it clearly authorizes the doing of a thing which is physically incon -
sistent with the continuance of such right, and sec. 18A, supra, does not do so.

4 . The Crown was a necessary party to the action .

Upon appeal to the Full Court

Held, per BECIOE, C . J ., (WALKEM and DRAKE, J.J ., concurring), over-rulin g
MCCREWGHT, J., giving judgment for plaintiffs, and reinstating and continuing the
the injunction

x
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1. The plaintiffs' right to occupy the foreshore under sec . NA, .upra, wasexclasive.

2. There was no dedication by plaintiffs by the registration of their map of 1385, a s
there can be no dedication except by owners of the soil .

3. There is no power of dedication where there is no power to alienate .

`LOTION FOR J UDGMENT .

T HE action, which was tried before AIeCreight, J ., without a jury ,
was for an injunction to restrain the defendants from proceeding wit h
the construction of a certain embankment by which they proposed t o
extend Gore Avenue, a street in Vancouver abutting at right angles
upon the foreshore of Burrard Inlet, to the sea at deep water, by
carrying it across the foreshore, and upon and across the plaintiffs '
line of railway, which ran upon an embankment along the shore line ,
about half way between high and low water mark.

An interlocutory injunction, until the hearing, had been granted by
Mr. Justice WALKEM .

The material allegations in the Statement of Claim, which were Statement .

supported by the evidence, were :-

1. The plaintiffs are a Railway Company, duly incorporated, etc . ,
and the defendants are duly incorporated as the City of Vancouver .

2. Before the admission of British Columbia into confederation ,
there was a public harbour on Burrard Inlet, at the portion of th e
foreshore in paragraph 4 mentioned, to which ships resorted for th e
purposes of commerce.

3. The said harbour has been and is now immediately in front of
the said city, and since its incorporation ships on the said harbou r
resorted to and now resort to the said city for the purpose of commerce .

4. The portion of foreshore or beach of Burrard Inlet lying south o f
the track of the plaintiffs ' railway and opposite the north end of Gor e
Avenue, in the said city, always formed and still forms part of th e
beach and land below high water mark in said Inlet, and was unti l
acquired by plaintiffs owned by the Crown .

5. The plaintiffs, by letters patent, dated 16th February, 1581, were
authorized to lay out, construct, acquire, equip, maintain, and work a
continuous railway from, etc., to Port Moody, in this Province, and t o
lay out, construct, acquire, equip, maintain, and work branch lines o f
railway from any point or points along the main line of railway t o
any point or points within the Dominion of Canada ; and were given

McCREIGHT, J .
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the right (tc) to take, use, and hold the beach and land below high
water mark, etc . (following the words of the Statute) .

6. In the year 1884 the said Railway was opened for traffic to Por t
Moody . and worked and operated by plaintiffs.

7. In the early part of the year 1886 the plaintiffs determined to

continue their railway down Burrard Inlet, on the south side thereof ,

to and beyond the said portion of foreshore i ► f paragraph 4 mentioned ,
to the centre of the frontage of the present City of Vancouver, and

for that purpose to take, use, and hold the said portion of the foreshor e

in paragraph 4 mentioned, under the authority of the said letter s

patent, and cause a map or plan to be prepared upon which it wa s
exhibited, that they would require the whole of the said portion fo r

their railway, etc., and the plaintiffs caused the said plan to be deposite d

in the office of the Minister of Railways on the 31st day of March ,

A. D. 1846 .

8. Afterwards the plaintiffs constructed and continued their railway

down Burrard Inlet over the said portion of foreshore to the centr e
of the frontage of the said City of Vancouver, where they erected
extensive docks, warehouses and stations, and worked the sai d
extension as part of their main line of railway, and are now i n
possession of the said portion of the foreshore which is required b y
the plaintiffs for their railway station, yards, docks, etc.

9. On or about the 10th day of May, 1892, the defendants brok e
and entered into and upon the said portion of the foreshore, and con-
structed thereon an embankment, etc .

The plaintiffs prayed :-

1. i'43,000 damages .
2. That defendants be ordered to forthwith remove the said embank-

ment.
3. An injunction restraining the defendants from repeating th e

erection of said embankment .

The material allegations in the Statement of Defence, which were
proved at the trial, were :

No (to—Can. Stat. 44 Vic . (1S81), cap. 1, see. 18n . The Company shall have th e
right to take, use, andhold the beach andland below high water mark, in any stream ,
lake, navigable water, gulf or sea, in so far as the same shall be vested in the Crown ,
and shall not he required by the Crown, to such extent as shall be required by the Com-
pany for its railway and other works, and as shall be exhibited by a map or plan thereo f
deposited ill the office of the Minister of Railways.
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That a plan was registered by the plaintiffs in the Land Registry

Office, New Westminster District (in November, 1885), showing the
said Gore Avenue as a public street down to high water mark, an d
that the plaintiffs and others at the time of so registering as aforesai d
owned certain lots of land in the neighbourhood of Gore Avenue, an d
have, since the (late of so registering, caused a number of said lots to

be sold .
It also alleged that the portion of the foreshore in question forms part

of Gore Avenue, the same being a public street in the City of Van-
couver and used by the public as a highway and means of passing t o
and fro from the waters of Buy rard Inlet to the said city ; and that
the alleged act of trespass was committed in the exercise of defendants '
right upon the said premises, and that the public are entitled to a
right of way over the premises as a way of necessity .

The evidence given at the trial sufficiently appears from the judgmen t

of MCCREIGHT, J., upon the motion for judgment, and of Stit MATTHE W

B . BEGBIE, C. J ., upon the appeal therefrom to the Full Court .

A . .Y. Richards, Q. C., for the plaintiff's .

A. St. G. Hamersley for the defendants .

MCCREIGHT, J. :

In this case the plaintiffs have obtained an interlocutory injunctio n
to restrain the defendants from constructing an embankment of ston e
and earth in continuation of Gore Avenue in Vancouver on to th e
railroad track of the Company, such embankment being intended t o
facilitate the crossing of the Canadian Pacific Railroad track so as t o

obtain access to the harbour, but not so far as appears to obstruc t
railroad traffic more than absolutely required for the purpose of

crossing, or more than usual under similar circumstances at othe r

crossings ; and the cause came on to be heard before me, the object o f

the plaintiffs being to turn the interlocutory into a perpetual injunction .

In November, 1885, the Company deposited in the Land Registry

Office a map of the townsite showing Gore Avenue, and, at all events,

one other street, Heatley Street . extending to the foreshore of th e

harbour, i. e., Coal Harbour. There was a red line on the map shewin g

the intended track of the Company crossing the line of Gore Avenu e

at a point beyond the foreshore and the line of Heatley Street before

such street reached the foreshore . Several sales have been made by

the Company according t) this map, and it was agreed that they at
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one time owned one-third of all lots covered by such map, or more ,
including some in the neighbourhood of Gore Avenue . It appeared
from the admiralty map that Coal Harbour, extending from th e
Hastings Mill site to Brockton Point, as well as the intervening water ,
had been a public harbour for many years prior to 1885 . It appeared
to me during the argument that the deposit of the map in November ,
885, coupled with the surrounding circumstances, operated as a

dedication by the Company of streets marked thereon as produced t o
the foreshore and to be used in connection with the use of the harbou r
for purposes of commerce, trade intercourse, and fishing . The right of
the inhabitants to make use of the harbour for the above purposes i s
referred to by the Judges in Blundell v . Cutteeall, 5 B. & Ald. at pp.
290, 293, 294, 295, 298, 301, 302, 304, etc. It is evident that, had th e
map indicated a total absence of communication between these street s
and the water so that the Company might at their option entirely
stop the passage to the harbour, their sales of lots would have bee n
seriously prejudiced, and it appears to me that there was substantially
an undertaking by the deposit of the map, etc ., on their part that they
should not stop such access to and fro by acquirement of the ,foreshore
front the Crown or otherwise. It seems to me that they were estoppel
from setting up such adverse rights, and that if they acquired the lan d
'larked red on the map deposited with the Deputy Minister of Rail -
roads ore March, /886, by virtue of sec. 18 of their Act passed in 1881, o r
any interest in the land, such interest, as the expression is, fed the estoppel ,
as to which see the judgment of the Court in Doe (lent . Chistnuts v. Oliver ,
2 Smith 's Leading Cases, 9th Ed., p . 803, and their interest is accordingly
subject to such rights of the inhabitants. In addition to this there are
other grave difficulties in the way of the success of the plaintiffs. If the
Company intended by the deposit of the map of March, 1886, to cut off
all access to the harbour across the piece of ground or foreshore
colored red thereon they should have given notice to parties intereste d
in disputing such a claim ; judgment and rights, or supposed rights ,
acquired in the absence of such notice, if not absolutely worthles s
are certainly such as a Court will not enforce by injunction. The
authorities on this point are numerous—sec especially Wood v. Woo d
L. It, 9 Ex., at pp. 196 and 197, and Smith v . The Queen, L. R. 3 App .
Cas., at pp. 624 and 625. The principle is one of common sense, tha t
a man shall not lose his rights anymore than he shall suffer punishment
without being heard.
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Again, the language of see. 18A of the Act of 1881, partly set out here -
after, by no means warrants the construction contended for, namely, tha t
it enables the Company to take the foreshore regardless of the rights o f
the inhabitants and their claim to have uninterrupted access to th e
harbour, especially, if by dedication or otherwise, they have recognize d
such rights. In 31g.erre/1 ort Strttates, 1st Ed., p. 184, I find the
following under the title : " Construction against impairing obligation s
or permitting advantage from one 's own wrong. "

" On the general principle of avoiding injustice and absurdity an y
construction (of a statute) would he rejected if escape from it wer e
possible which enabled a person to defeat a Statute or impair the
obligation of his contract by his own act or otherwise to profit by hi s
own wrong. " I quote this passage because it was approved an d
adopted in full by Lord Esher, M. R., in Goieua v. lVrialht, 18 Q. B. I) .
(C. A .), at p. 204 . Again in lVilbertirr ee on the construction of Shttutes ,
at pp, 47 and 48, we find the following : " Public or private rights
cannot be affected iar the absence of express words or necessar y
implication a public right of way may indeed be extinguished by an
Act of Parliament, but only when the Legislature clearly and distinctl y
authorizes the doing of a thing which is physically inconsistent wit h
the continuance of such a right ." ( )ne seeks in vain for anything o f
this kind iii sec . 1SA : " The Company shall have the rig ht to take ,
use, " etc.

Again, it cannot be contended, I think, from the words of sec . t`s : t
of the Act of 1881—` The Company shall have the right to take, use ,
and hold the beach and land 1,elow high water etc., in so far as the
same shall he vested in the Crown and shall not be required by the
Crown " etc .—that the Company aeyuired l,y deposit of the asap o f
March, 1886, the fee simple, either at Iatw or iu et 1 uity, in the piece o f

foreshore coloured red thereon, especially regardless of l ;nblie. easeuu•n t
like that of access to a harbour. Lawyer~ would not. I think, use
such language for the purpose of conveying a fee . Many clauses o f
the statutory contract between the Dominion Goyerauueaat and the
Company containeal in the schedule to the Act . e . y., clauses 10, 11, 14 ,
16, 18, 20, and 41, presuppose the issue of t_'rnwn grants or patents t o

the Company, and comparison or theca with see . 18A -a ems to sle w
that the Company, if they claimed to stop up access to the harbour ,
shout(' have obtained a patent ft'onm the Crown . tl tugli language used
by the Judges in the ease I referred to of It/K rrale/i v . (4rth'rell a L .
.l Alt . (see especially p. 304), makes it questionable whether even the
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Crown could legally do so. Moreover, care probably would be take n
in the frame of a patent to provide for necessary access to the harbour ,
or at least there would be no attempt to control it, and this brings m e
to a practical difficulty in the way of the plaintiff's' case, namely, that
prior to the Jadicatare Acts they must have failed in this actio n
for not joining the Crown as a party, both at law and in equity, fro m
want of the legal estate (and, I am disposed to think, also from wan t
of even the equitable fee), and a long list of cases under the Jiulicai a r c

Acts shew that no difference has been made by them in jurisdictio n
but only in procedure. I may refer to Xurt/t London Railway Cu. v .
Great Xarthern Railway Co ., 11 Q . B. D. (C. A.) 30, at pp. 39 and 4 0
(bearing in mind that the order I am asked to make is final—no t
interlocutory), and Joseph v. Lyons, 15 Q . B. D. (C. A.), at pp. 280 ,
285, 286, 287, 288, where it was held that those Acts had no t
abolished the distinction between legal and equitable interests an d
that they merely enabled the Court to administer legal and equitabl e
remedies.

The latest case of which I am aware on the subject is Stamore v
Ccziazphell (C• Co., 189 .2, 1 Q. B. D. (C. A.) 314, where it was pointed ou t
again that the Jacliealare Acts did not alter the rights of parties, bu t
only affected procedure—see at pages 316 and 318 .

It is questionable whether the Crown would allow its name to b e
used under such circumstances, especially considering the length o f
time that Coal harbour had been recognized as a harbour by th e
authorities .

I think the ilijnneti 01, though it might have been " just and con-
venient " as an interlocutory proceeding at the time it was grante d
(,tee per Cotton, L . J ., .North London Railway Co . v . Great Arorthera a
Railway Cu,, 11 Q. B. D. (C. A.) at pp. 30, 39 and 40, before referred
to), cannot be continued at the hearing of the cause . "There being
uo legal right " (,see by the same Lord Justice in the same ease a t
p . 40) "which, independently of the Jatiicatare Act, was capable o f
being enforced either at law or in equity . "

And I think plaintiffs have failed, anti that my judgment oast be
iu favour of the defendants—costs, as usual to follow the event .

I uhJnaent for th-jtnolan(s,

The plaintiffs appealed to the Full Court, a and the .appeal was argued
before Stet MATTnEw B. BEGRLE, C. J ., \V :vL .i{EJI and DRAKE, JJ ., o n
12th December, 1892 .
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A . Y . Rieh)rrtls, Q . C., and 71. 1) . Ileltttrkrn For the appeal .

The construction of the portion of the plaintiffs' railway in questio n
was within its original chartered rights—C. P . R. v . Jtoiw', 13 S. C. 11 . ,
233—as confirmed 1ty 50 and 51 Vic . (Can .), cap . 56, sec. 5 (1557) .

The eVitleliee shows that 13urrard Inlet Was a public harbour at th e
time of Confederation. As such, i,y section 105 of the 13 . .V.A . Act ,
it, vested in the Crown, in the right of Canada, and the bell or soil of th e
Harbour, including its foreshore, and all proprictury as well as pre-
rogative rights in awl over it, thereby tecame the property of th e
Dominion of Canada—per Strong, .J ., Iloln)trn v . Green, 6 S . C. R.
707, at pp. 717-19 ; The OaetlJy I)r;riny /loot)) Co . v. Utrritlson 10

S. C. R., 222 : see also, per Drake, J ., in C. P. 11 v . Vernon, B . C . Rep. ,
slate 10th November, 11591 . The Dominion Parliament had full powe r
to grant exclusive or any lesser rights over it, either including the fe e
or not, and to extinguish all inconsistent public easements . The word
" take, " means take from the land owner that which he has got, tha t
is, his title—tSp,encer v. Jletrol ,olitton 1loortl qt' Wor22 Clt . D., 14'2 :

47 L. 'I' ., A. S., 459—per Jttssel, M . It., at p. 465. 'l'lle Statute
49 Viet. (Can.), cap. I, sec. 15:1, upon the tiling Lv plaiutitt ,
in March, 1336, of their plan of the portions of the foreshore require d
by them for the Railway, with the Minister of Public Works, tested
in the Company the ahsolute right to hold the lands se exlsitited, t o

the exclusion of all other right, and franchises, pudic. or private, the

exercise of which would interfere With the requirements el the railway

and its works. The Railway Company is made the judge of its ()t‘ I t

requirements, and to the extent wlliell its necessities and tollAtitiellt•t'
demand, it is entitled to hold, to the exclusion of all ()Owls, the haul s

exhibited on the plan . The construction lty defendants of the roadwa y
across the foreshore retltltt ' ed lty the railway for its wot'k .s, awl across

the plaintiffs ' line at a level, interfering tvit.h it and all future stork s

and parallel lines of railwv ay along the Cott ;Shore, if' submitted to . Nnidd
Seriously affect the tvorking and Le inconsistent ttith the fair an d
legitimate requirements of the railway in regard to tilt' premises . A t

all events, in order to oittain the right to ertL,s the itlaiistift:, line, the

defendants should hate applied to the liailwnt' ( 'outulitttt of the I'riy y

Council of Canada, under 51 Vic . (Can . ) , cap . _'!), set'tious 11 awl 14 .

The true construction of the grant is, that the Cousptuy are entitle d

to take, use, awl hold the lands its their OW i1, to tite extent .aul as loc i

as required by their railway . They hays everything except the righ t

of alienation. The registration of the townsite plan, its 1885, dill not
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FULL COURT. operate as a dedication, as suggested . Dedication is a question of fact ,
Dec. 12 . and it must be by the owner of the fee—Wood v . Veal, 5 B. & Ald . ,

	

1892.

	

454 ; Angell on Highways, 3rd Ed., ss. 132-4. There must be a n
C . P. R . Co . intention to dedicate—Poole v . 11uskisson, 11 M. & \V., 827 : Elliot t
VANcory n. on Streets, p . 120 ; Reg. v . Spence, 11 U. C. Q . B., 31, Draper, C. J., at p .

44 . A Railway Company cannot make a grant inconsistent with th e
limitations of its charter, and cannot grant a right of way over lan d
required by the company—11ulliner v . Midland Ry. Co., 11 Ch. I) , 611 :
Pratt v . G. T. R., 8 Out. R., 499 . The extent of dedication by plan i s
to be determined by a consideration of the whole instrument, since th e
chief object is to ascertain the intention of the donor—Elliott o n
Streets, p . 112. The registration of a plan, showing a street and sal e
of lots thereby, is not necessarily a dedication of the street—Re .Ilorlo n
v. Corporotion of St. Thomas, 6 Ont . App., 323 . The Company ar e
not bound by the act of their Engineer or Surveyor—Schlieluru% v .
Can. Southern Ry., 28 Grant, 236. There can be no dedication where
there is no power to alienate.

The registration of the plan cannot have constituted an estoppel agains t
AFguweut . the plaintiffs meeting the subsequently arising requirements of thei r

railway. Estoppel by representation is only as to a fact iii existenc e
at the time, not as to something yet to conic, or as to a 'natter o f
future intention—Citi :ens Bank ofLoll isiaaa v . Fie-4 Xatiotutl hoist /
e/ Ye to Orleans, 43 L. J . Ch ., 269 .

The common law right of the public of access to the foreshore
operated so long as Parliament had not appropriated and granted, as i t
did, the exclusive possession to the plaintifli, in so far as required b y

them. The public right of access never included the power to mak e
erections and obstructions on the foreshore such as is here objected to ,

or even a right ofway for vehicles over it—Blundell v . Cats Boll, 5
Barn ,l- Ald, 267 . The right of the public consists of navigation ,
access, and right of fishery—.Noose on Foreshore, p. 654. The Crown
is not a necessary party . The assent of the Crown is presumed, fro m
user—Attut•neq•General v . .11iIIhttol Ri1., 3 Ont. Rep., 311 . Th e
defendants were nlet•e wrongdoers and lawful possession was sufficien t
as against them—Booth v, Rolle, 15 App. Cam. 188 . The plaintiff's
rely entirely on their own rights and not on those of the Crown or o f
the public. If the defendants, pretending to rely on the rights of th e
public, were plaintiffs seeking to enforce them by action, the Crown ,
by the Attorney-General, would be a necessary party to their action ,
but it is not here a proper party .
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A . St. G . Hamersley, contra .

Assuming that the property in the soil of the foreshore was in the FULL COURT.

Dominion of Canada, prior to the statutory grant, the whole public Dec. 12.

had a right to an easement of free access over it for the use of wharves	
1892.

and purposes of shipping and navigation, and the right of the Crown c. P . R. co.

was subject thereto, and held to public uses to that extent—Moore on V .+xcoUrEa .

Foreshore, 669, note (Ii) ; Gann v. Free Fishers of Whitstable Co ., 11 H.

of L., cas. 192 ; Mayor of Colchester v . Brooke, 7 Q. B., 339. The juris-
diction of permitting and regulating erections upon the foreshore b y
private persons for the public convenience, and the granting of rights
therein to that end, was admittedly in the Dominion of Canada, but the
doctrine of the infallible justice of the Crown is against the destruction of

the public right of way. A grant by the Crown of the soil of the foreshore,
in fee, to a private person is subject to the right of the public to pass ove r

the water and land to it—Atty.-Gen . v. Barriige, 10 Price, 350, and se e

per Henry J ., in Holman v. Green, supra, at p . 772 . At all events, th e

statutory grant must be strictly construed in favour of the continuanc e
of the public right of access to the foreshore . There is no derogatio n

from such an existing right except Ly express words--Euullich (Max -

well) on Stats ., p . 94 . We do not contend that we have a right to Argument .

interfere with the working of the railway, but the evidence show s

that the continuance of the street across the railway would not consti-
tute such an interference as is inconsistent with the enjoyment by th e
Company of the use of the foreshore to the extent contemplated by

the grant. If the grant is construed to give exclusive occupation an d

enjoyment of the foreshore, then the public are as much cut off from

the sea as if a high wall were erected all along the sea line.

[BEGBIE, C . J . :—Have the public a right of way through a privat e
dock warehouse to get to the sea 1] We say that the right of user was
given to the C . P. R., subject to the common law right of access of th e

public. [DRAKE, J . :—The C . P. R . are not trespassers on this foreshore —

you are .] Not as long as no injury is done to them . [\VALKEM, J . : —

The C. P . R. have an exclusive user, they could put a fence roun d
the foreshore if necessary.] We submit not. The grant must h e

given a narrow construction, with no greater derogation of publi c

right than is necessitated, in the strict sense, by the purposes of th e
railway. If it had been intended to grant the fee, or the right s
of an owner in fee, to the Company, provision was made for such
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Fuss coma. a grant by clause 10 of the contract in the schedule to the Act, 44 Vic .
Dec . 1'3•

	

(Can .), Cap. 1 . (a . )
1892.

For the purpose of construction of the grant, surrounding clauses
C. P. R . Co.

a

	

must be looked at—1Vitlsh v . Tretstnion, 19 L. J . Q. B., 458 .
V ANoouvrat• On the question of dedication it was not contended below, and w e

do not contend here, that any part of the foreshore was dedicated b y
the registration of the townsite plan in 1845, but that, since that pla n
shewed access from the foot of the street on to the foreshore,- an d
thence by public right of way over the foreshor e , to the sea, the plaintiff s
are estopped from setting up any after acquired exclusive gran t
of the foreshore against the continuance of the right of way
indicated . There was no practical inconvenience or interference wit h

Argument. the operation of the railway by what defendants were doing—See
We'll, v. Oily, 7 C. & P., 410. As to prospective user, see 131ianrhaisl v .

Brytlges, 4 A. &: E., 176 .

d . Y. Richards, Q . C., in reply :—Whether a Crown grant, by patent ,
of the foreshore, would be held to be subject, 1 y implication, to the
public right of access, or not, Parliament had a clear right to extinguis h
it, and the only question is one of construction of the words of the Act ,
and whether what the defendants propose: to do conflicts with th e
holding and " use of the beach, etc ., to such extent tts required by the
Company for its railway and other works,' and we say it clearly does.

Judgment,

	

The judgment of the Court was given by SIR MATTHEW B . BEGIUr: ,

\o're (a .)—" 10. In further consideration of the premises the Government shall als o
grant to the Company the lauds required for the road-bed of the railway, and for it s
stations, station grounds, workshops, dock ground and water frontage at the termini o n
navigable waters, buildings, yards, and other appurtenances required for the convenien t
and elrectnal construction and working of the railway in so far as such laud shall L e
vested in the Government . "

C. J . :

But for the fact that judgment in the Court below has peen give n
for the defendants, I should have thought that this was a remarkabl y
clear clase. By the Statute of Canada of 1881, chap. 1, see. l8 (the
charter of the Company), power is given to take, use, and hold the
foreshore of any navigable waters of the Dominion to such extent a s
shall be required by the Company for their railway and other works .
saving the rights of the Crown . This does not apply to any foreshore s
east of Nipissing, hut does extend over all the undertaking in B . C . ,
including, of course the line and embankment across the foot of Gore
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Avenue. By sec. 5 of the Statute 1885, chap. 56, the then existing FULL COURT.

	

Dec .of the Company's line, which is the same as at present, is

	

. 12.

	

ratified and confirmed as part of the undertaking. This clause was in	 1892.

conformity with the suggestion made by myself in the course of C. P . R. Co.
v .

litigation in which the Company had become involved in 1886 . The VANCOUVER.

Company, therefore, have, by the combined force of these two Statutes ,
power to take, use, and hold their present line, and probably to erec t
on the adjoining foreshores any works, sidings, sheds, or warehouse s
which may be found necessary . This last point, however, is not before
us, and I only mention it because it certainly seems a power contem-
plated by their charter of 1881 and which would be greatly obstructe d
if the defendants' views are carried out . Their line is now carried ou
an embankment along the foreshore, and I cannot conceive anythin g
more clear than the right of the Company to hold it and use it . And I
apprehend that this must be an exclusive right . Even rights of way,
such as are alleged by the defendants to exist in all Her Majesty' s
subjects, in and over and across every foreshore, are taken away by
such a direct grant from the Legislature .

The plaintiffs must recover by the strength of their own title, no t
by the weakness of their adversaries, and it is scarcely worth while to judgmen t
examine the extraordinary nature of the defendants ' arguments in
favour of their own alleged rights . They assume to represent the
public, but this is an entire mistake ; they cannot do so ; they are a
corporation, like the plaintiffs, probably with a less numerous and les s
cosmopolitan constituency : but each is now contending solely for its
own advantage. It is only the Crown, as represented by the Attorney -
General, who can pretend to safeguard the rights of the public . Their
next misapprehension is that because the public generally have certai n
rights of way, i . e., of access upon and across foreshores, therefore an y
individual, and therefore they themselves, may erect on the foreshore s

such works as they conceive desirable : and they so justify thei r

projected continuation of Gore Avenue . But if every person or body
politic has this right and insists on exerting it, irrespective of wha t
anybody else has done, or may do, in the exercise of his own supposed
right, it is obvious that every foreshore must soon become a chaos, and
every man 's rights, as advanced by the defendants, would be incon-
sistent with everybody else 's rights, and nobody would have any
rights, properly so called, at all.

	

Then, beyond_ all this, these
defendants assert a right and a purpose to carry their own embank-
ment across the plaintiffs ' embankment it is true, at the same level),
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FULL cocnT. not only as far as low water mark, the limit of the foreshore, but "to
Dec. 12. deep water." Whatever that may'a mean, it includes a claim to extend1892.

	

p

	

Y
	 Gore Avenue for some distance beyond the foreshore, a right which i s
C . P. it . Co . quite inconsistent with any authorities quoted by their counsel . And
VANcoCVER. yet without such a further extension their present works seen, quit e

purposeless, except for obstruction to the Company .
Nor is the proposition of the defendants less erroneous that the

Company have dedicated, as and for a public thoroughfare, the fore -
shore thus reclaimed by then, and the embankment on which thei r
line is laid . It was and is quite impossible for the Company to effec t
any such dedication . That can only he done by the owner of the soi l
in fee simple . or by the combined act of several owners, if these be
tenant for life and reversioner. It is to be noticed that the Statute o f
1881, the charter of the Company, gives them no estate in the soil ,

nothing that they can alienate—nothing, therefore, that they ca n

dedicate but only empowers them to "take, hold, and use " the soil ,

and that strictly for the purposes of their undertaking . Me rights o f
the Crown are reserved . Allowing the railway to be a highway, it i s
only a modified highway, giving the public a right to use it fo r

.lu,tgutent. purposes indicated in and consistent with the charter, and for no other .
(See Ilarrrison v. Duke ur Portland, before the Court of Appeal, on
the 3rd December last, overruling and correcting Lord Colerialge 's
views at nisi pries according to all the cases there cited, fro m
Doeaslon v. Payne, 2 H. B. C., 527, clown to Reg. v. Pratt, 4 E. & B . ,

SGO.) It would clearly interfere materially with the use of the line a s
a railway if the whole general population had a right to use th e
embankment in any way they thought fit . And it is necessary
to consider that this railway, though in one sense it is merely
a dividend earning adventure of private interest to the Company 's
shareholders, is yet, at the same time, a great national undertaking —
I haul almost said an Imperial undertaking : that it is as vet only in
its infancy ; that it may at no distant period become expedient, as
commerce extends, to hate sidings, duplicate lines of rails, and wharve s
and warehouses in connection with the present line, upon this ver y
foreshore : which, indeed, seems to lie distinctly contemplated by th e
clause in the Company 's charter already quoted (see. 18 t). And in
the exercise of their powers reader that clause they would tind them-

selves extremely embarrassed if it were now to he held that th e
Corporation had any such rights as are now claimed by them .
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A great deal of all this is at present, however, not ground for our
decision, although the weakness of the defendants' contention greatl y

strengthens the clear nature of the plaintiffs' case, which is this :—
We find the plaintiffs in possession of certain works and construction s
according to powers granted to them by one statute, and on a lin e
ratified and confirmed to them by another. All we have to do is to
declare what we take to be the clear meaning of the two statutes .
The whole of those constructions by the Company, not the surfac e
merely, on which the sleepers and metals are laid, but the whol e
embankment on which they rest, and the sole right to use the fore -
shore as a foundation, must be theirs ; and all interference with i t
must be prevented . The Company are responsible for the maintenanc e
of their permanent way, just as much as for the safety of their rolling

stock. How could this be enforced against them if everybody is to b e
permitted to interfere with these permanent works . The materials
which the defendants, as we are informed, have placed against that
embankment and upon its slopes may be such as the Company very

reasonably object to. The defendants must remove what they have

wrongfully placed there, if the Company think fit to insist on it s
removal, and there will Lc a mandatory injunction to that effect . It

is to be hoped that the Company will not so insist, unless it be foun d
from the nature of the material or otherwise, that there is some dange r
thereby caused to their permanent way. If the defendants ' embank-
ment in extension of Gore street on to the foreshore enable cattle o r
strangers to have undue access to the Company's line, that may perhaps
be prevented by fencing . The Company are, at any rate in ou r
opinion, entitled to protection satisfactory to themselves against an y
risk of that sort . As to the actual appeal, it will be allowed with cost s
here and in the Court below with an inhibitory injunction as prayed .
An order will be drawn up in accordance with these views .

\1 ALKEM, J ., and DRAKE, J ., concurred .

Appeal allowed. Judgment entered fir plaintiff, reinstating and,

waking perpetual the injunction prayed Tor .

319

FULL COURT.

Dec. 12.
1892 .

C. P. R . Co.
V.

VANCOUVER.

Judgment.
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Re WVING KEE . BEOBIE, C. J .

Jan. 1893.

Sanitary By-law—Orer•rrorrcfiml—" Xu.O rin ./ to be orrflritrl " —!'rock! of knowledge qt
Redefendant .

Wm: KEE.

In order to support a conviction under the clause in the Victoria Consolidated Healt h

Bylaw, 1886, providing : " 17 . No person shall let, occupy, or sutler to be occupied ,

as a dwelling or lodging, any room which (a) does not contain at least 384 cubic fee t

of space for each person occupying the same, " it is necessary that there should be

some evidence of guilty knowledge, actual or constructive, on the part of the person

charged .

CASE STATED by Farquhar Macrae, a police magistrate, to the Statement .

Supreme Court, under Con. Stat . (Can.), 53 Vic., cap. 37, sec. 28 ,
as follows :

" Wing Kee was, on the 15th December last, convicted upon an
information charging that he, `at the City of Victoria, unlawfully di d
suffer to be occupied as a dwelling or lodging a certain room whic h
does not contain at least 384 cubic feet of space for each perso n
occupying the same, contrary to Consolidated Health By-law, 1886, '
and fined *10 and costs.

" It was proved that the room in question was occupied as a lodgin g
by such a number of Chinamen that there was not 384 cubic feet o f
space in the room to each ; that Wing Kee is a lessee of the building,
which is divided into about 54 rooms utilized for lodgings, and ha d
sub-let the room in question to another Chinaman at a monthly renta l
of $1.50, which tenancy subsisted at the time of the alleged offence .
All moneys paid by other persons for the use and occupation of th e
said room were paid to and received by the tenant and not by Win g
Kee. Wing Kee was not in possession or occupation of said room a t
time of offence . Wing Kee is a merchant residing and carrying on
business in premises different to those where the offence occurred, an d
did not himself or by his agents superintend the internal management
or arrangements of said rooms when let . At the time of letting said
room, Wing Kee had notified said tenant that said room could not
lawfully contain more than three lodgers . and had requested him t o
comply with said by-law . "

The clause in the by-law is as follows:

Consolidated Health By-law, 1886 . "17. No person shall let, occupy ,
or suffer to he occupied, as a dwelling or lodging, any room which
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BEOB[E, C. J .

Jan . 1893.

Re

wive KEE.

Argument .

Judgment .

(a) does not contain at least :384 cubic feet of space for each person

occupying the same. "

Lindley Crease for the appeal :

The over-crowding was not shown to have been with the privity o r

consent of the defendant . His lessee of the room was not his agen t

for any purpose, nor is defendant bound in any way by his lessee 's

wrongful acts in the management of the room : certainly not by hi s

breaches of the law. In a case of master and servant, it might b e

different, but even then, unless there was conduct which would mak e

the defendant particeps criminis, or a principal to the offence, there

would be no liability . Wing Kee cannot be said to have " suffered "

the room to have been occupied by the number of lodgers of his sub -

tenant as proved. The sub-tenant " suffered " that. It is necessary to

give some evidence of actual or constructive knowledge on the part o f

the person charged that the offence is being committed on his premises .

from which it can be inferred that he connived at what was going on —

Bosley v. Davies, 1 Q . B. D., 84 .

D . .M. Eberts contra :

The intention of the by-law is to throw upon the owners of premise s

the responsibility of seeing that they are not occupied so as to infringe

the provisions against over-crowding. ('onstructive knowledge will be

imputed to them . Constructive knowledge is sufficient . A man may
be said to suffer a thing to be done if it is done through his negligence .

,The dominion of a house is in the landlord—Halligan v . Oonly, 1 9

L. T. N. S., 268.

BEGBIE, C . J. :—

	

January 10 .

The facts stated in the case, which are all I have now to consider ,

are, in my opinion, insufficient to fix the landlord with guilt y

knowledge or participation in the commission of the offence or liabilit y

therefor .

Appeal allowed with its, ',td rotavirtzon quashed .



II.]

	

BRITISH COLUTIIBIA REPORTS .

	

323

1!r 'I'HF, MAPLE LEAF AND LANARK M 1NER.AI, t'LAIMS .

(IN TFIE MATTER o l, THE "MINERAL ACT, 1891, " .\ ND AMENDMENTS . )

Mineral .Iet—Adverse ('taint—Ertendis'/ +tattfor// tire' for /,rirntiuy nrtior— .ippcti/- -

Dirisiona/ Court—Juri..dirlion—Practice—J'o/ire ahandomey appra/ .

The order of a Judge extending the 30 days provided by the Mineral Aet MI )

Amendment Act, JSth , within which to commence proceedings in a Court of com-
petent jurisdiction to enforce an adverse claim is appealable to the Divisiona l
Court under sec . 67, Supreme Court Act, although not made in any pendin g
cause.

It appeared that a writ endorsed to prosecute the adverse claim in the Supreme Court
had been issued before the application for the order appealed from was wade ; bu t
that fact was not disclosed to the .Judge upon the application .

Had, allowing the appeal, that the fact of the issue of the Supreme Court writ wa s
material to the original application and should have been disclosed .

Such a circumstance can be taken advantage of upon an appeal from as well as upon a
motion to rescind the order .

After judgment allowing the appeal, and adjournment of the Court, but before th e
order was drawn up, the matter was spoken to before the Court upon a subse-
quent day, in presence of counsel for both parties, by special leave, and i t

appearing that a notice (of which respondents counsel was not instructed )
abandoning the appeal bad been served by appellants solicitor upon respondents'
solicitor on the morning of, but before, the argument of the appeal.

If/d, That the appeal was at an end upon the giving of the notice abandoning it, an d
the order allowing the appeal not having been drawn up no order would b e
issued, but the appeal should stand as if struck out of the paper .

A PPEAL from an order of Mr. Justice DRAKE, made in chambers statement .

on 10th December, 1S92, allowing Alexamler F. McKinnon, the owne r

of the Maple Leaf mineral claim, a period of 30 days' further thu g

within which to commence proceedings in respect of an adverse clai m

tiled by him on the 10th day of November . 1S92, against the issuanc e

of a certificate of imnprovement in favour of N . P Snowden, for th e
said L;tnark claim, under sec . 37 of the .1/iorrvrl Act (1 .5'91)

	

9oeuot/ -

raent Act, 18.92, 54 Viet., (B. C.), cap . 25, which provides :

" 37. No adverse claim shall be tiled by the Mining Recorder afte r

the expiration of the period of publication in the next preceding
section mentioned : and itt default of such tiling, no ul,jeetiou to th e

issue of a certificate of improvement shall be permitted to be heard in

nIVISION :u .
COURT .

1893 .
January 10 .

Re
MAPLE LEA F
AND L.+N .\R K

MINERA L

CLAnts.
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DIVISIONA L
COURT.

1893 .

January 10 .

Re
MAPLE LEA F
AND LANARK

MINERA L
CLAIMS .

Judgment.

any Court, nor shall the validity of such certificate, when issued, b e

impeached on any ground, except that of fraud.

" (2 .) Any adverse claim to be filed shall be on oath of the person o r

persons making the same, and shall show, with reasonable particularity ,

the nature, boundaries, and extent of such adverse claim, and al l

proceedings, except the publication of notice and making and filing th e
affidavit thereof, shall be stayed until the controversy shall have bee n
decided by a Court of competent jurisdiction, or the adverse claim
shall have been withdrawn or waived . An adverse claimant shall ,
within thirty days after filing his claim (unless such time shall b e
extended by special order of the Court upon cause being shown), com-
mence proceedings in a Court of competent jurisdiction to determin e
the question of the right of possession, and shall prosecute the same
with reasonable diligence to final judgment, and a failure so to com-
mence or so to prosecute proceedings shall be deemed a waiver of hi s
adverse claim."

The facts upon which the application was based appear in th e
following judgment appealed from :

DRAKE, J . :

The property in question is at lllecillewaet. The claimant has filed
his notice of claim within time allowed by sec . 36 of the Act . Under
sec. 37 of the Act, the claimant must, within thirty days after the
tiling, unless the time is extended by order of the Court, commence
proceedings in a Court of competent jurisdiction, and prosecute wit h
diligence. Here notice was given on November 10th, 1892, and th e
time within which the claim was to be prosecuted expired December
10th . The claim can be prosecuted either in the Supreme Court o r
the County Court . As no time had been fixed for the sittings of th e
County Court, it is doubtful if it is possible for proceedings to be com-
menced, as the plaint is the first step, and plaints are only issued by th e
Registrar when a clay is fixed for holding County Court . An applica-
tion for a plaint which will not then he issued can hardly be treated a s
commencement of proceedings . The claimant is therefore driven to
the Supreme Court, and unless he is prepared with a proper survey,
showing the overlapping, he cannot well proceed . No survey can be
made until the snow is gone, and a delay of thirty days will no t
prejudice the applicant for a Crown grant .
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The Lanark Company appealed to the Divisional Court, and th e
appeal was argued on January 10th, 159:3, before Sir M . B. BEGBIE ,

C . J ., CREASE and WALKEM, JJ .

1V. .1. Taylor for the Maple Leaf Compan

y We take the preliminary objection that the appeal does not lie .
The order was not made in any action or proceeding pending in any

Court. The right to make such orders in mining matters is a special
jurisdiction conferred by the Statute, and there is no appeal fro m

them unless provided in express terms. Section 67 of the Supreme

Court Act* does not cover the case, as its language cannot be
extended further than to cover appeals from orders, final or inter-
locutory, made in actions or matters pending in the Supreme Court.
To cover the case the Statute should have provided for an appeal fro m
any order which the Court was by any Statute empowered to make ,
whether in a matter pending in the Court or not.

E. V. Rodwell, for the Lanark Company, for the appeal

Section 67 (supra) is wide enough to cover the right to appeal . The
fact that an order is not made within the frame of a pending action i s
immaterial if it is in contemplation of and directory in regard to on e
to be brought, e . y ., orders for ea . re .

Per Coriant :—AVe think we have jurisdiction to entertain th e
appeal .

Objection neerealed .

E. V. Bawd/ for the appeal :

Although it did not appear in the materials filed, the appellants Argument .

have discovered, since the making of the order appealed from, that a t
the time of the respondent 's motion to Mr. Justice DRAKE to extend

the time for bringing an action, the respondents had commenced a n
action by issuing a writ out of the Supreme Court . This fact

. Justice DRAKE was not made aware of, or he would not have mad e

the order appealed from, which was therefore useless and withou t

proper foundation for the exercise of the discretion .

""67 . Excepting from those orders mentioned in see . 65 of this act (orders by consent o r
as to costs in discretion of Court), au-appeal shall lie ' " from every judgment ,
decree or order made by a Judge of the Supreme Court, whether final or interlocutory ,
and whether such judgment, decree or order be in respect of a matter specified in th e
rules or not ."

DIVISIONA L
COURT .

1893.
January 10.

Re
MAPLE LEA F
AND LANARK

MINERAL
CL.3Inta .
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DIVISIONAL

	

W. J. Taylor, contra : —
COURT.

We admit the issue of the writ before the motion to Mr . Justice
DR1KE. It was done as a precaution against the possible refusal o f

the extension upon, the respondents believed, the last day to sue . The

respondents desired the extension of time to enable them to sue in th e

County Court in the mining district, which would be much more cott -

venient . They never intended to prosecute the Supreme Court wri t
if the leave was granted . The suppression, if any, was of al l
immaterial fact, as, if it had been before DRAKE, J., with this explana-
tion it would not, it is suggested, have affected his discretion in grant-
ing the extension of time in order to sue in the County Court .
permitting the applicant to abandon the Supreme Court writ . At al l
events the suggestion that there was a suppression of facts in th e
original motion is not a matter which can be urged on an appeal . I t
is proper subject of a motion to the Judge whose discretion is said t o
have been misled, to rescind his own order . Here there was materia l
before the Judge below to found the exercise of his discretion .

Pee l 'au'iatn .—\Ve think the order appealed from would not hav e
beets male if the fact of the commencement of the action had heel ;
before the learned Judge, and that it was a fact material to be shown ,
and that its nun-disclosure can he taken advantage of on this appea l
as vW ell as en it ;notion to rescind the order .

I / 1 / 11 / a/lnu'vil with costs, and Oi'<lrl' I low tl ivnl jNse(l with C is/s.

.Iauuart' I_'.
Present :—BEGIIIE, C. J ., AV I .KIaE and CREAsE, J J

11' . .1 . IT special leave, spoke to the ) l uestion of the order to
he tuaele upon the aal,peal . After the judgment allowing the appeal ,
and the adjournment of the ;'unit, counsel for respondents were for
the first time instructed that the appellant's solicitor had, on th e
Mottling of and hefore the argument of the appeal, been served by
appellant s solicitor with a notice abandoning the appeal . The
arinnus . nt, therefore, proceeded upon a mistake on the part of counsel .
Upon receipt of the notice the appeal was at an end, and no othe r
could he made, ()wept to strike it- out of the paper—Co?tylaalae V .
Lewis, 1 :3 Ch . I )

1893 .
January 10.

Re
Marls LEA F
AND LANARK

MINERA L
('LAr~IS.

.I utlguaent .

Argument .
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DIVISIONAL
COURT .

	

If the appeal had been dismissed with costs, the appellants would

	

1893.
have been concluded, notwithstanding the notice of abandonment, by January 10.

	

the appearance of their counsel in support of the appeal . What took

	

Re

place in effect was a withdrawal by consent of the notice and an
ANDPLavA

LEA F
R s

agreement to argue and abide 1,y the result of the appeal, for, by not MINERAL

instructing their counsel of the notice, but permitting him to argue
Clams.

the appeal, by which they would have obtained full costs if successful ,
they are estopped from now going back to the notice . In Con ybeare v ,
Lewis, the action was discontinued . Neglect to place material before
the Court on a motion is no ground for re-opening it after judgment.

SIR M. B. BEGBIL, C . J. :

Notice abandoning the appeal having been given, the appeal was at Judgment.

an end ; and it would have appeared that the Court had no jurisdiction
to make any other order than to strike it out of the paper, had the
notice of the abandonment been brought to ' its attention . The order of
yesterday allowing the appeal not having been drawn up, no orde r
will now be drawn up, but the appeal will stand as if struck out of
the paper .

CREASE and WALKEM, J.J ., concurred .

Order fhttl 1tfaprrtl xltttv .l 4/0 I;

	

IItlolIlitlJly .

E. V. Botltve/l contra :
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DRAKE, J .

	

MASON e . OLIVER .
WALKEM, J .

Jan . 1893.

	

Appeal from County Court—C. C. Amendment Act, 1894 .Yee . .l — Question of lair—

Jurisdiction .

Defendant appealed from the judgment of the County Court, upon the grounds that th e
verdict was against the weight of evidence, of misdirection, and that a nonsui t
moved for ou the trial should have been granted . The objection as to misdirection
was not taken below.

field, that the only point of law open to defendant on the appeal, under 55 Viet . (B. C . i .
cap . 10, sec . 3, was the question of nonsuit, and that the Appeal Court had n o
power to consider the weight of evidence .

January 17 .

APPEAL from the County Court of Westminster to two Judges o f
the Supreme Court sitting as a Court of Appeal from the County Court ,
under County Court Amendment Act, 1892, 55 Vie. (B.C.), cap. 10, sec. 2 .
The action was for damages, charging that the defendant, who had hire d
the plaintiff's horse, had so ill-used it that it died. The trial took place
before Bo1,E, Co. J ., and a jury, who found a verdict for the plaintiff
Judge BOLE refused to disturb the finding of the jury, and entere d
judgment for plaintiff for 8125 .

The defendant appealed on the grounds : 1, that the verdict was
against the evidence and the weight of evidence : 2 and :3, that ther e
should have been a nonsuit : 4, for misdirection ; 5, that the questio n
of contributory negligence in the plaintiff in not informing defendan t
that the horse was weak in limb and a poor feeder, was not left to th e
jury ; t ;, that the verdict did not decide the question of contributor y
negligence. No objection in point of law was taken at the trial, excep t
that there was no evidence to go to the jury .

Robert Cassidy, for the respondent :--

The County Court Amendment Act, 1592, sapru, sec. 3,* exclude s
all grounds of appeal going to questions of fact or weight of evidence ,
and the misdirection complained of does not appear on the notes t o
have been objected to . The only question open is, possibly, the question
of nonsuit, and as it appeared that there was some evidence to go t o
the jury, the Court on this appeal has no jurisdiction to inquire further .

* " 3. la appeals from final judgments, decrees or orders, if the amount involved b e
under two hundred and fifty dollars, the appeal shall be limited to some question of la w
or the admission or rejection of any evidence, or for misdirection . "

MASO N

OLIVER .

Statement .

Argument .
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The question of law must appear to have been distinctly raised a t
the trial—Smith v . Baker, App. Cas., 1391, p . 325 . A nonsuit wa s
moved for at the close of plaintiff's case, but no motion for nonsuit on
the whole case was made .

Yates, contra .

Per Curiam.—The only question open to appellant, is whether there
was any evidence whatever to go to the jury, and we think that there
was .

Appeal dismissed with costs.

REGINA v . MORGAN .

Criminal law—Speedy Trials Act—Substituting charge at trial—Adjournment during trial
—Depositions—Eridenre of witness being out of Canada—Forgery.

Per WALKEM, J ., on a trial under the Speedy Trials Act .

1 . Evidence that the captain of a schooner had cleared from a Canadian port a week

before the trial and put to sea is insufficient evidence of his being out of Canada

to satisfy sec. 222 Criminal Prof. Art, and his deposition taken on the preliminary
examination refused.

'2 . An adjournment of the trial to procure better evidence of the witness being out of
Canada refused, as contrary to the spirit of the Speedy Trials Art .

3 . The prisoner having elected to be tried speedily upon the charge of forgery, for whic h

tre was committed to trial, and being charged and tried for that offence accordingly ,

there was not sufficient evidence to convict, but there was evidence upon which h e
might he convicted of obtaining money by false pretences .

Held, that the Crown could not then substitute a charge for the latter offence for the

charge of forgery, upon which the prisoner had elected to be tried .

February 4 .

T
RIAL before W A1 .1iEat, J., under the Speedy Trials Act, of one

Morgan, upon a charge that he, " on the 18th January, 1893, did forg e
and utter, well knowing the same to be forged, a certain cheque upo n
the Bank of British Columbia, Victoria, for the sum of S65, with inten t
to defraud . "

:32 9

DRAKE. J .
WALKEM, J.

Jan . 1893 .

MASO N
v.

OLIVER .

WALKEM, J .

Feb . 1893 .

REG .
V .

MORGAN .

Statement .
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The pi isoner had been committed for trial and had elected to he

tried speedily upon this charge .

Evidence having been given that the prisoner had cashed the chequ e

in question, pretending that he had received it from, and that it was

the cheque of one H . F. Sieward, by whom it purported to be signed.

Gordon L. Hooter, for the Crown, proposed to put in . under sectio n
222 C,'inaittol J'I'ueeII?( ('P let, the deposition of H . F. Sieward, taken

before the magistrate at the preliminary examination, to show tha t
the cheque was not signed by him, upon proof that he was absent fro m

Canada : and called for that purpose Thomas Roberts, who deposed :
I taut manifest clerk at the Customs : I know Captain Sieward : he

cleared from the Customs with his schooner on 2Sth January . The

document produced shows the outward report of the schooner Mascot ,
from Victoria for the North Pacific Ocean--Signed, F. H. Sieward ,

master. ' .

Carson Downey, deposed :—I am a sailor and know the schooner

Mascot and her captain, Sieward . I saw hint on Sunday, 2Sth January ,
at noon. He was on board the Mascot . He was getting under weigh .
I was Lidding him good-bye . The vessel heaved up anchor and hoiste d

sail . I then left her. I did not see her leave . I last saw two then o n
the jib-Loom hoisting the jibs . Captain Sieward 's suit was with toe ,
loth on board and ashore . We came off together and vv-ent to th e

Captain ' s house. The vessel was not lying at her anchorage the nex t
)I ay .

Cross-examined :--I do not know where the schooner now is : 1

cannot :swear she is not in the harbour : I have not examined the

harbour .

lie at, r : The evidence is sufficient to found a finding that th e
Witness Is out of Canada—Rey . v . A i'lsuit, I Ont . Rep ., 500 .

\V,11.KF:M . .1 .—The evidence is insutlicient. I cannot admit th e

depositiot . The section No. 222 says : ' \Vle'n proof being given of th e
absence," etc. I cannot say that it is proved, and I cannot so find it.

11ttnter then ntoveil for all adjotrrnthent for two days to procure

satisfactory evidence .

Rulers Cassidy, for the prisoner :—We object to that . We should

not be in a worse position than if we had been given it) charge of a
jury at the assizes, when such a course could not be pursued . It the
Crown take the responsibility of going into the case on insufficient
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evidence, and fail to make a case, the prisoner should not be remande d

on the chance of their procuring better . The Crown should have
asked an adjournment before the case began if they were not ready to
go on. In order to justify the postponement of a criminal trial there
must be a clear case of legal necessity, and there is no authority that
in any case legal necessity can be created but by the act of God or th e
conduct of the prisoner or his friends (Hale, P . C., note to Reg. v .

R iod ue, 4 F. & F., at p. 268), and even in a civil ease a judge coul d

not adjourn the trial on account of difficulty after the jury wer e
charged with the evidence (lilt!, p. 371, Reg . v. Russell, 4 Taunt., 129) .
We do not say that there is here no jurisdiction to adjourn, but th e
discretion should be exercised according to the rule governing at th e

assizes.

WALKEM, J :

Some definite rule should be adopted . My own opinion was that I
ought not to remand the prisoner, and, after retiring for that purpose ,
without stating my own opinion, I put the point to the Chief Justice ,

who thought that to remand in such a case would be contrary to th e

spirit of the Speedy Trials Act . I will, therefore, refuse the adjourn -

ment . Adjournment r(g*use(l .

The (sown conceded that the evidence was insufficient to secure a
conviction upon the charge as laid, but moved to substitute the charg e
of obtaining money by false pretences .

Argument of this question was adjourned by consent .

February 7th .

+ ;oe,lu,s E. Ifcotter, for the Crown, moved accordingly. The lesser Argument .

change of obtaining money by false pretences was necessarily included

in the charge of forging and uttering the cheek . The forgery was th e
making of a false document, which the prisoner pretended was, an d

uttured to the prosecutor as . a true one, with intent to defrau d

thereby obtaining the money. The Crown have proved the falsity o f
the pretence and of the document, and have only failed to make ou t
the actual forgery by the prisoner because of the strictness of proo f

required .

	

Forgery is v ery closely allied to obtaining by false

pretences. " If there were no special provisions on the subject many

eases of forgery would be punishable as cases of obtaining goods or

money by false pretences '--Fit : .J. Stephen, 141 : Ilarri.s Criminal

WALKEN, J .

Feb . 1893.

REG .

V.
MORO AA.
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WALKEM, .1 . Law, 306. We admit that if the prisoner had elected to be trie d
Feb . 1893. speedily on the lesser offence there would be no jurisdiction to try or

REa.

	

convict him for the greater—Good nucn v . Reg ., 3 Ont. Rep., 18 ; but ,
t'

	

having elected to be tried for the greater, he is not injured by being
MORGAN .

convicted of a lesser offence included in it .

Robert Cassidy, for the prisoner :

Argument . Forgery and obtaining money by false pretences, though allied i n
re_rard to the nature of the facts on which they are based, are not, a s
crimes, cognate offences, either in regard to quality, degree, or th e
nature of the evidence required to support the respective charges .
Forgery is a felony. Corroborative evidence to that of the perso n
interested is also required—and the prisoner may here have assumed tha t
it could not be given when he elected to be tried speedily on tha t
charge . Obtaining money by false pretences is a misdemeanor, and
no corroboration is required . The test is whether a jury, on an
indictment for forgery, could . as an alternative, find the prisone r
guilty of obtaining the money by false pretences . They could not .
The Judge here has no more power—sec. 13, Speedy Trials Act ,
governs . The meaning of sec . 12 is not that the prisoner may be
convicted of any charge, whether preferred against him before trial o r
not, or xvhether he elected to 1 c tried speedily upon it or not : but
that, before trial, the Crown may prefer against him any charge whic h
the evidence given before the magistrate may appear to warrant ,
though the magistrate committed him for trial on a different charge —
See Cornwall v . Regina, 33 U . C . Q . B., 106 ; also Guoduuen v. Regina ,
supra . It makes no difference, as to the operation of the consent, tha t
the charge proposed to he substituted is a lesser of-knee instead of a
greater .

WALKEM, J . :

Whatever my opinion as to the merits of this case may be, I am
clear that I cannot convict the prisoner. When he was brought before
me to elect as to the mode of his trial, I stated to him, as was my duty
under sec. 7 of the ,8/ peel!/ Trials Act, that he was charged with th e
offence of forging and uttering the cheque in question, and that he ha d
the option of being tried upon it speedily before rue or awaiting tria l
at the next assizes before a jury . He elected to he tried before me .
Now, in the proceedings under this Act, there is no formal indictment ,
hut the prisoner stands charged with the offence stated in the same
manner as if there were one drawn up formally, setting out the elrarge

Judgment .
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stated to the prisoner. He cannot be tried for any offence with which
he is not charged, or which is not included in that charge . Here I
have proceeded to the end of the trial, and find no evidence upon which
I can convict him of any offence included in the charge stated to him .
It is suggested that I should convict him of a different offence, on th e
ground that the evidence adduced would support a charge for that
offence . I am in the same position as a jury would occupy if th e
prisoner were on trial before them on the charge of forgery . I do not
see how I can convict the prisoner of one offence after trying him for
another. I think a Court of Appeal would look upon that with con-
siderable astonishment. The prisoner must be discharged .

Prisoner dischargged .

333

WALEEM, J .

Feb . 1893 .

REG .
V.

MORGAN.

CROFT t• . HAMLIN, et ul . DIVISIONA L
COURT.

	

Bills of Exchange Act "—l'rexentation for payment of note payable at particular place

	

1893.
—Necessity for as against maker—Practice—Judgment under Order XIV.—.Special January 18.
endorsement—Sufficiency of.

CROFT

	

Under sec. 86 of Bills of Exchange Act, 53 Viet ., (Can. ), cap 3:3, where a promissory note

	

v.

	

is made payable at a particular place, presentation at that place must be alleged

	

HAMLIN

and proved in order to make a cause of action against the maker .

	

et al .

A tv

	

A special endorsement upon a writ of summons in an action to recover from the maker

	

p,~aQ 41.09

the amount of a promissory note, stated the note as being made payable at a
particular place, but did not allege presentment.

	

oLsee

	

Upon motion for judgment under Order XIV ., \VALKEM, J ., dismissed the application

	

6c,QS3

on the ground that the special endorsement disclosed no cause of action .

Upon appeal to the Divisional Court, Sir M . B. BEoBiE, C. J ., and DRAKE, J., affirmed NoY Z+lld

the judgment of tVALxt:Mt, J .
oi»ste

S, €e' /9f

APPEAL from an order of \VALKEM, J ., refusing an application to s tat ement.
sign ,judgment under Order XIV. upon a writ especially endorsed to wot ~.!!d

Fra~vr v Rlle~ '
recover *1,850, the amount of a promissory note made by the&7s.9sr .Ae

	

defendants, payable to the plaintiff at the Bank of Montreal at Victoria .

	

3

The special endorsement did not state that the note had been Pe.vti r "~°'~me uv
~iidado

presented for payment.

	

9 ,sccL
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DIVISIONAL

	

The plaintiff appealed to the Divisional Court, and the appeal wa s
COURT.

1893.

	

argued before Sir M . B . BEGBIE, C. J., and DRAKE, J., on 18th January .

January 18 .

	

P. ,'. Irving for the appeal .

CROFT

	

The cases upon the English Statute do not apply, the words of th e
It.

HAMLIN English Statute being that " where a promissory note is in the body
et at. of it made payable at a particular place it must he presented at tha t

place (in order to render the maker liable). In any other ease present-
ment for payment is not there necessary in order to render the make r
liable . "

The effect of the Canadian Statute, 53 Viet ., cap. 33, sec. 86 :
" Where a promissory note is in the body of it made payable at a
particular place it must be presented for payment at that place . But
the maker is not discharged by the omission to present the note on th e

Argument . day that it matures . But if any suit ur action is instituted thereo n
against him before presentation, the costs thereof shall be in th e
discretion of the Court . If no place of payment is specified in the
body of the note, presentment for payment is not necessary in orde r
to render the maker liable, " is that presentation may be made at or

Lefore the trial, subject to the question of costs .
The 1racketted words in the English Act, " in order to render th e

maker liable," being omitted, it is not in Canada necessary to prov e

presentation in order to maintain an action against the maker of a
promissory note, whether made payable at a particular place or not .

D . H. ELici ts, Q, C., contra .

SIlt M. B. BEGBIE, C . J. :

Judgment . The omission in the Canada Statute of the hracketted words may
have been due to the opinion that they were unnecessary . In fact .
the curtness of the Canadian enactment adds, I think . to its emphasis :

Where a particular place for presentment is named iii the hody o f
the note, it must lie presented at that place . " Any addition to tha t
could only weaken its effect . The provision which immediately
follows has, I think, been misunderstood by J1i . [seta !). It is not
that the maker is not discharged by failure to present at the specia l
place of payment, but on the exact day of payment. And if there be
any force iii the maxim, e .rpres,io "itiu5 e.St exclrt.5io ttlterius, the
express conservation of the makers liability, notwithstanding th e
holder 's disregard of the day, would seem to emphasize the previou s
enactment. that his disregard of the place of payment is fatal to his
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right to sue . It follows that presentment at the proper place, or facts DIVISIONA L

excusing such presentment, must be averred and proved in the plead-

	

co[ rtT.

ings, if there are pleadings, and if judgment be desired under Order January ary 18.

XIS' ., then it must be endorsed on the writ : according to all the	
cases from Spindle,• v . Grellet, 1 Ex. Rep., 384, down to Fruhaul v .

	

,:.
Grosvenor, 8, the Times L . It ., 744 ; and see Balle„ and Leah, 4th HAMLIN

CROFT

e! cal

Ed., 108, and authorities there cited . More v . Paterson, 2 B. C . . 302 .
was referred to, but that differed from the present in two respects .
On the one hand there was no special place mentioned for present-
ment for payment, but, on the other hand, it was an action by the
holder of a note against an endorser, and the due presentment and .judgment.

notice of dishonour were held necessary endorsements on an applica-
tion under Order XIS' . However, it is perhaps right to call atten-
tion to the observations on another point in that case, as to th e
necessity for re-service of a writ when the endorsements have been
so altered as to make it, in fact, a new writ. This appeal wil l
he dismissed in the usual way, but we can save the plaintiff the
necessity of a separate application for leave to amend the endorsement ,
and we give leave at once .

1)ItAKE, J., concurred .

Appeal

	

with /r,„'!' to amend the R/, i,,l (0 e ' .55'82!', t .



such case, etc., and to a certain Municipal By-law, fining and ordering th e
R

S-5 Cc 3/y.

	

defendant to pay $50 .00, and in addition 875 .00 as the amount payable for suc h
a license :

BEGBZE C .J .

	

Re KWONG WO .

March, 1893 . Liquor license—Summary conviction

Appeal-Practice-Jurisdiction-Evidence-Re

	

Construction of words "spirituous liquor. "

Kwo co Wo .
Upon an Appeal to the County Court from a summary conviction, expressed to be fo r

selling spirituous liquors by retail without a license, contrary to the Statute in
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IN THE COUNTY COURT OF VICTORIA .

Per Sts M . B. BEOBtE, C. J ., sitting as a County Court Judge —

The following objections were over-ruled :

(i .) To the jurisdiction .
(a.) That the conviction was not returned to or before the Court upon the

appeal.
(b.) That the deposit as security for the appeal had not been returned .

(2.) That the By-law referred to in the conviction, exercising the Statutory powe r
given to the Municipality by the Municipal Act, 1892, sec . 204, sub-s . (3), to issue
licenses for the mode of liquor selling charged, and to levy and collect by mean s
thereof an amount not exceeding $75 .00 for every six months, was not proved .

It was Held :

(3.) That an appeal from a conviction is a proceeding (le noro, as if the information
were then first brought to be tried .

(4.) That section 208 of the Statute supra, providing : " No person shall sell *
liquors "

	

by

	

" retail, and no person shall use, practice, arry on, o r
exercise in the municipality ` ` any trade or business -escribed o r
named in section 204 and the eub-sections thereof, without having taken out an d
had granted to him a license in that behalf, under a penalty not exceeding `
$250 .00

	

together with the amount which he should have paid for such
license, which * penalty shall for the purposes of recovery * be hel d
to be one penalty, " made it an offence to sell liquor by retail, without a license
in that behalf, independently of whether a By-law providing for the issue of suc h
licenses and fixing the amount of fees thereon had been passed or not, and tha t
the appeal could proceed, as a hearing de noro, for such statutory defence .

(5.) It appearing upon such hearing that the liquor sold was intoxicating, but n o
evidence being given as to its having been produced by distillation, that th e
evidence was insufficient to sustain a charge of selling spirituous liquor .

(6.) That the absence of proof of the By-law would have been fatal to proceedings b y
way of certiorari and motion to quash the conviction .

Statement . A PPEAL to the County Court of Victoria front a conviction date d
the 24th day of January, 1893, whereby Kwong Wo (the appellant )
was convicted of having, "at the City of Victoria aforesaid, on or abou t

/Old
iC IeJ` i//ev
3/ s3!JQ S'
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the 14th day of January, 1893, sold by retail spirituous liquor, to wit : BEGBIE, C. J.

one quart bottle of spirituous liquor in a store other than an inn, March, 1893.

saloon, ale or beer house, or other house of public entertaiment, situated

	

Re
on Government Street in the said city, without having taken out and Aw0NO tvo .

had granted to him, the said Kwong WVo, a license in that behalf ,
contrary to the statute in that case made and provided and the Revenu e
By-law, 1889, of the said City of Victoria," and the said Kwong \V o
was thereby ordered to pay the stun of 850, and in addition thereto th e
sum of w75, the amount of fee payable for such a license, and in defaul t
thereof imprisonment for the term of three months .

The convicting magistrate, though notitied of the appeal, had no t
returned into the County Court the conviction appealed from, or th e
deposit made by the appellant under section 77, Summary Convictions
Act, 1886.

C. J. Prior for the convicting Justice and the City of Victoria :

The appeal should be dismissed. This Court cannot proceed to hea r
the appeal till the conviction appealed from is before it . Till it is
made to appear to the Court that the appeal is duly lodged, the juris-
diction to hear, or adjourn it, will not attach—Trotter 's Appeals from
Convictions, p. 54 : Beal . v . Allen, 15 East, 333 ; IRyer v. Plows, 46 U. C.
Q. B., 206, per ( SI .Elt, .1 . : Paley oa ('onrictions, 5th Ed., p . 367 . Th e
Court can only look to the record of conviction returned lry the con-
victing justices—Trotter, supra, at p. 55. If the magistrate, after
receiving notice of the appeal, fail to return the conviction, whereb y
the party is prevented from prosecuting his appeal, he is liable to a n
action for special damages—Prosser v. Hyde, 1 T. R ., 414 ; Er parte
Hayward, 3 B. & S., 546. See Summary Concictious Act (Can.) ,
sees. 77 and 85, from which sees . 71 and 51* Summary Cunrictions Act
(B. C .) . 52 Vic ., cap . 26 (159:3), are copied, with mere verbal variation .
The decisions on the Canadian Act therefore apply .

\o.rt :-- " SI . Every Justice before whom any person is summarily tried, shal l
transmit the conviction or order to the Court to which the appeal is herein given, in and
for the district, county, or place wherein the offence is alleged to have been committed ,
before the time when an appeal from such conviction or order may be heard, there to b e
kept by the proper officer among the records of the Court ; and if such conviction o r
order has been appealed against, and a deposit of money made, such Justice shall retur n
the deposit into the said Court ; and the conviction or order shall be presumed not t o
have been appealed against until the contrary is .shown.

Argument.
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1L U. IfeInt,cl'ela for the appellant :

)larch . t893 . This is a hearing de nuro, and it is immaterial whether the origina l
hh',.,

	

conviction is before the Court or not . It is a re-opening ah Indio o f
ti\vo't :

the prosecution at the instance of the defendant . if it is necessary t o

found the jurisdiction of this Court that the original conviction shoul d

be returned before it, we will ask an adjournment to obtain it . The

default is not that of the appellant .

Prior : There is no power to adjourn, as the adjournment trust h e
by indorsement on the conviction—Som . Con. Acts, sec . 71 (,-) B. C . ,

and sec. 77 (e) Can ., saps ; Reg. v . Allen, supra .

tlelntcleen : That provision is not imperative, hut directory merely- -

Reg. v . Rect, 17 Out . R., 185 .

Per Cur'iant : Objection to jurisdiction overruled .

The prosecution then called evidence in support of the charge, an d
the defendant called evidence on his own behalf. The prosecution did

not prove the Rerenne By-lure, 1SX9, referred to in the information .

\t 'iU tctu . Ui iiiit ien : The appeal must be rdlowed, and the information .

dismissed . The charge is that of infraction of the by-law, and ther e

is no power to substitute another charge on the appeal, but merely t o
amend formal defects in the charge as laid .

The jurisdiction of this Court is (see . 80, Sam . Con . let, Can .) : sec .
76, ,Fain. ( 'on. et (13 . (' .) to " hear and determine the dative or

complaint on which
„•)o'/e,

turlr'tction has been had or made. upon thc

merits, notwithstanding any defect of form, or otherwise, in suc h

conviction : and if the person charged is found guilty, th e

conviction * shall he affirmed, and the Court shall amend the sitiu c
if necessary . .

Prior, contra : The vCUrils ill tile information and it) the conviction ,
"awl the Reeen nc IS 1 -lrt t r h's!), " after the worths " contrary to th e

Statute iii that case made :old provided, ” are surplusage '' The

offence was fully prov'itlerl for by .11nnict lntltties ' Cunsulttl<ttturt .le t

(B . C .), 1x89 _, :r :) Vic., cap . 33, sees. 20.1 ,_e) anti 205 . Though it is not
competent to this Court to convert the charge into one under a differen t
enactment to that under which it falls as originally drawn, yet th e
Court may entertain the appeal, anti upon coil y iCtion WHOP' the char
in accordance with the rase made on the evidence— .l(t /'t cr,r rr,t v . Powell ,

20 1 " . C. C. P ., :34)'1 .
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Ilelntchen, in reply : There is no offence without proof of the By-law . tst c>it> , aa .

The Statute, sec . 208, prohibits selling liquor without a license in that March, 1893 .

behalf . The Statute, sec . 204, sub-sec. (3)*, merely empowers the City

	

Re

to provide for a license in that behalf, not to exceed 875 for every Ktcuao wo .

six months . Till such license is provided sec . 208 does not apply ,
for there is no license in that behalf which could. be taken out .
There is no evidence that the liquor sold was spirituous liquor .

SirM.13 .BE(113IE,C.J . :

No doubt section 31 ought to have been complied with . The Judgment.

conviction and the deposit money ought to be here. That may show
great negligence in the prosecution and be very wrong ; but why
should it stay the defendant's appeal from being heard

	

It is possible
that the conviction when produced may refer to the By-law ; indeed ,
it must, if the sentence included the 875 mentioned in the Revenu e
Ba-law. And it is true, I cannot take judicial notice of that By-law .
I cannot of myself say whether that 875 be a proper sum or not . It
is also true that the information does allege an o$ence against a By-law ;
and hence again it is argued that I cannot upon this appeal sustain th e
conviction unless the By-law is produced. But I think that the Statute
does not so strictly confine time to the regularity or sufficiency of tha t
conviction. By section i(i of the Sacmmary C'ut)rietioos Act, 1889, I

tun to hear and determine " the charge or complaint on which th e
conviction was made on the merits . " And I think that this informa-
tion discloses an offence against the Statute itself (the Jltrnicijutlities

Act, 16'9 ., section 208), quite irrespective of any By-law . " No person
shall sell spirituous or fermented liquor 1,y wholesale or retail * * *

without having taken out a license in that behalf, under a penalty of
8350. Then section 204 tells the man where he can get a license ,
who nutty grant it, and the schedule gives the Torte (not a Very prope r
form it is true) All this can be lone without reference to any By-law.

204 (3 .) : "Every municipality shall, in addition to the powers of taxation by la w
conferred thereon, have the power to issue licenses for the purposes following, and to
levy and collect, by means of such licenses, the amounts following : (3. ( Lt City munici-
palities, from every person " " who sells, barters, or traffics, by retail, in fermented ,
spirituous, or other liquors, in a shop, sore, or place other than an inn, ale, beer-house ,
or other house of public entertainment, in quantities of not less than a reputed pin

t bottle, at any one time to any one person, and at the time of sale wholly removes and
takes away the Iiquor in quantities of not less Mau a reputed pint bottle, for each hous e
or place where such vending is carried on, not enrceding seventy-live dollars for every
six months ."
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March, 1893 .

lie
Kwoxn Wo .

.lu lmcut .

That saute section 204 does also, it is true, empower the Corporatio n
to charge a fee for a license ; but the amount of the fee has nothing t o
do with the prohibition in section 205, and, therefore, no By-law
showing the amount of fee is necessary to be proved in order to
establish a breach of the prohibition .

If I had now to examine the validity of the conviction as on a
certiorari, Mr . IIe/sae/ea' .s argument would hold good : it would b e
essential to prove the By-law : for the magistrate 's sentence refers to
the amount of the fee, which is only detinaldc by by-lam : aml the
sentence is part of the conviction, and every part of the convictio n
must be justifiable in law, and shown to be so before me . A conviction
is a whole, indivisible : it cannot he good in part and ball in part.
Therefore, if I were examining the conviction as on certiorari, the
non-production of the By-law would be fatal to the respondent Bu t
I am, by section 76, to neglect all such matters, and to try the case (le

now, on the merits, as if the information were now brought first to b e
tried before myself . Now, the information, omitting a great deal o f
verbiage, in express terms charges the defendant with having on eac h
of two several days, " unlawfully sold by retail spirituous liquor, t o
wit, one quart bottle of spirituous liquor, ` in a store in l" isgard Street ,
without a license . I omit the words referring to the By-law . This
charge enunciates an offence against section 208, irrespective of a n
By-law. And the evidence satisfies ate that the defendant slid o n
Saturday, January 14, sell one of the bottles produced, anti the othe r
bottle on the l :ith of January, without ally license, his shop on
Fisgard Street, aml so within a municipality .

One objection by Mr. lfe/uze/en was, that there was ► to proof tha t
these bottles were quart bottles (as alleged in the information), or eve n
reputed quart bottles . I rather suspect that they are not . they scen t
not of greater capacity that an imperial pint . But by virtue of th e
videlicet in the information I can strike out the words about it quart
bottle . There remains the clear charge of "selling Ity retail" : and I
decline to require the evidence of an expert to demonstrate that eac h
of them contains less than two gallons, and so a sale of titent woul d
be a sale by retail under section 204, sub-section (4) . But, then, no
evidence whatever was given either here or before the magistrate, tha t
the contents were "spirituous liquor, "

	

liquor whose strength is
obtained by distillation as distinguished fermentation . The
expert merely stated that he had gauged theut and found tlteut o f
34° .7 strength . He admitted that some wines go heyoml this, lout did
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RFCar Enot seem much informed on the point, which is singular in a custom

	

, c. J .

house official—for the Canadian custom house tariff provides for duties march, 1593.

on wines up to the strength of 40', and it would be a matter of some

	

Re
Kwoac wo .

surprise if these very bottles hail been classed at the custom house
here as spirits . The British tariff goes even higher : it lays an even
rate on wines up to 42 ' , and a special extra rate of 3a1. per gallon on
wines for every degree above 42 ' . It is matter of common knowledge
that wines come from Spain and Australia having a natural unfortifie d
strength above 3( : and Trinity College audit ale is probably stronger .
It is therefore impossible to assume that the contents of these bottle s
are spirituous, merely because they show a strength of 31) .7. Even
the Canadian tariff does not deny that wine, % . e ., fermented liquor ,
'nay have a strength, by fermentation, above 40' : but in the interest
of the revenue it provides that wines of that strength are to pay duty ,
not on the wine, but on the spirits they contain, and which can readily
be extracted by distillation .

The magistrate's attention does not seem to have been directed t o
this, that the only offence charged was a sale of spirits ; that there ar e
many intoxicating preparations which are not spirits, and that not one

dudgmmnt .
of the witnesses before him ever thought of calling the stuff spirits, o r
anything lint wine . There are very many liquors called wine "
besides those from the fet mentation of grape juice . The (fcrmans cal l
cider " apple wine, " alai the ancients called beer " barley wine, '
besides the numberless domestic and chemical compounds .

I believe a little imp ' , v will show that the liquor, the subject of
this inve stigation, is prel„arid like beer. The ground of my decision ,
however, is that there is not the least evidence that it has been distilled
or at all connected with distillation . I say nothing as to what would
be the result if the contents were shown to be whiskey diluted dow n
to 34' . 7 .

If it be urged that if the defendant did not sell spirits, he at least
sold a fermented liquor, which is equally within the Act, the answe r
is that he is not charged with that offence. New mill : and cream
contain butter, but a conviction for stealing a pound of butter evidentl y
coal not he maintained upon evidence showing that the prisoner had
stolen it gallon of cream, though uaany pu'uuls of butter could b e
extracted from it .

If there were at jury here, under section 73 . Nona Con . (Can .) .let ,
section 78, I should feel compelled to direct an acquittal . I think the
same result should have heel ' on the evidence in the Police Court .
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BEGBiE, c . J. therefore the conviction must be quashed . But it is only proper to

March, 1593. allow Mr. lietntclren to remove the impression on my mind that th e

tle

	

defendant has infringed the Act, unless lie produces some evidenc e
KWWONU tvo. that the defendant was duly licensed, or that he required no license t o

sell this stuff, or was not responsible for the sale of it . I shall not

allow him any costs .

Conviction rltul5heil without costs, the (leisisit to be returnee/ .

YOI DALL P . DOUGLAS.

Costs-Taxation—,Seale—Proerdure—11 Ieo .<lirelire li .yi.aOtion.

Cron taxation of costs, it appeared that some of the items had reference to proceeding s
taken before the introduction by Statute of a new scale of taxation, and others t o

proceedings taken since the introduction of the new scale.

/bid, per BoL':, Co. J ., sitting as local Judge of the Supreme Court, overruling th e
Registrar, that the introduction of the new scale of costs was legislation in regar d
to procedure and had a retrospective effect, and that all the items must be taxed
upon the new scale .

PPEAL front decision of the Registrar upon a taxation .

E. A . .Ienn .s for the appellant.

A . J. McColl, Q . C., contra.

The facts sufficiently appear front the judgment .

BOLE, (Co. J .), L. J. S. C :

This suit was entered in and carried on through the past year, an d

was continued in 15i)3 , the judgment being finally given a few day s

since . The successful party applied to have costs taxed under th e
new rules, which cause in force January 1st, 1893 . The Registra r

held on taxation that such of the costs as were incurred prior t o

December 31st, 1892, must he taxed according to the old scale, and

such as were incurred since the new scale came into force must b e

taxed according to it .

BOLE, Co . J .

March, 1893 .

1 otu.aLt.

Dorut . .ts .

vecu/ee/

.t)cc/rs/;+w.e
c fe p3i7

Statement.

Judgment .
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The question for my decision is whether those costs which ar e

incurred prior to 31st December, 1892, shall be taxed according to

the old or new )cafe, the new rules being silent on the question .

Having regard to the rule laid down by Lord BLACKBURN, in

(;rr,rdner v . Locus, :3 App. Cas ., 603, I think it is perfectly settled tha t

if the Legislature intended to frame a new procedure, i . e ., that instea d

of proceeding as formerly provided you should in future proceed i n

another and a different way, then, clearly, the settlement of by-gon e

transactions must be conducted according to the new form of procedure .

Alterations in the form of procedure are always retrospective, unless

there is some good reason or other why they should not he . Now, the

taxation of costs has been, by Reg. v . London, Chatham amt Dore)) Hy .

Co., L . R., 3 Q. B ., 170, :37 L . J .Q . B ., 428, decided to be "a proceeding ;" and

further, having regard to Brown v . Burdett, 37 Ch. D . (C . A.), 207, and

Todd v. Union Bank of Canc(l,(, 6 Man. L. R., 437 ; IV) . iglrt v . hale ,

30 L . J . Ex.,40 : Attorney-General v . Sillem, 10 IL L. Cas.,704 ; Freeman

v. Noyes, 1 Ad. & E., 338 : Barn v . Cart•alho, ibid ., 883 ; liirrrbra y

v. Draper, L . R,, 3 Q. B., 160 : Joys v. London & S. lh. By ., L. It, 4

C. P., 17, I am of opinion that the taxation of costs being a matte r

of procedure . the new rules must be taken to be retrospective, an d

that the costs incurred prior to :31st December, 1892, should be taxe d

according to the scale laid down in new rules, and I direct the said

costs to he taxed accordingly .

	

Appeol r(lloweil .

I)? re Alf 0AVAV . ('.1' port), CHIN SI'.

a . Cor'fre-

	

(e .lodq of / .rlitn/--.l ,flir/u it—Trans/at jon %turd ,l, poor? 1,1 - lmnlrrtu(r---

/,r•ir(,-nrr--Adnti<siIilil f .

The (hurt will not interfere by halr,as eei,or+ to take an infant out of the custody o f

a peraon not lawfully entitled thereto, for the purpose of enabling a person egasI I

unentitled to obtain possession of it .
An affidavit drawn up in a language not understood by the deponent cannot be rea d

in Court, it must be drawn up and sworn to in the language of the deponent .

but a sworn translation of it may he read .

M O"I'I( )N for a writ of hobo', corpus.

II. D. Helmel, ;eit moved for a rule ai,i for a writ of h,rl,rus cortri(z ,

directed to the managers of the Chinese Home, commanding them to

amain, C. .t .

March, I89 :3 .

Re
All ()w .tv .

7 deg' )>W/

NCI' A,~~ef

p de "&

Statement .
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nEo mE, c . a . produce the body of Ah Gway, a Chinese girl, alleged to have bee n
March, 1893. forcibly seized by them and detained from the custody of Chin Su ,

Re

	

the applicant.. In support of the motion he proposed to read the
AH G wAv. affidavit, drawn up in English, of the applicant, who, counsel stated ,

did not understand English, but that the affidavit had been read ove r
and explained to her in her own language before it was sworn to .

Sir M. B . BEGnTE : This is not admissible . I am told that the
contents were translated to her before she swore to their truth. That
is not at all the proper method, she being quite unacquainted with th e
English language. The affidavit should be written in Chinese an d
read to or by her, and sworn so : then a sworn translation of that wil l
be used on the application to me. Obviously, by the inverse metho d
now proposed the deponent may be made to swear to natters she
never intended, and it would be very difficult to maintain an indict-
ment for perjury in case of false statements. The application may be
renewed .

Statement. H . D. ItelmcIeen, afterwards obtained the rule nisi upon an affidavi t
in the language of the deponent, of which a sworn translation wa s
read, stating that Ali (I way was her niece, daughter of her sister, a
resident in China . This sister had lately lost her husband, and being in
poor circumstances had entrusted her daughte r , the infant in question ,
now about fifteen years old, to applicant (who was then on a shor t
visit to China, but who haul, with her husband, long resided in Britis h
Columbia) for nurture and education, until marriage, the infant bein g
alleged to be betrothed to a young nman in China . The infant arrived
here accordingly with applicant and her husband in December last .
In January, All Gway was taken out of applicant's house, where sh e
was then residing, and placed under the charge of the manager of th e
Home : and the present application was with a view to having he r
restored to the custody of applicant and her husband . I fe now moved
same absolute .

Fell, for the ►nanagers of the Chinese Howe, opposed the motion :
The infant, being produced in Court, deposed that she had never know n
her mother or any parent : her earliest recollection was of being unde r
the care of a woman in Shanghai, who did not profess to be her mother.
Some years ago this woman handed her over, she believed in consider-
ation of a suer of money, to another woman, who carried her to Canton
and who, in Canton . handed her over (again supposed for a money
consideration) to Chin Su, the present applicant . She denied all
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knowledge of her alleged betrothal and refused to return to the ►lEUa ► E c . J.
applicant.

	

_March, 1593 .
Rev. Mr. Gardener, the chaplain, and the matron of the Home, both —

Re
deposed that no manner of force or restraint was now placed upon the An Gw

movements of the infant : that she could leave the Home at any time ,
and although Chin Su or other strangers were not allowed unlimite d
liberty of access, still she might see and converse with the infan t
at all reasonable hours, in the presence of two other Chinawomen ,
residents there.

Mrs. Morrow, the matron of the Home, deposed that she was ready ,
if the infant were restored to the Home, to give her uncle ► taking to
maintain and educate the infant during the next five years, or unti l
she could be placed out in a suitable situation of service or otherwise ,
to the satisfaction of a Judge of this Court .

Sir MATTHEW B . BEGBIE, C. J . :

The writ of ltabeus corjws has for its immediate object one sole Judgment .

condition : There must be somebody unlawfully detained in custod y
otherwise the application has no ratio ea . istp wli . Here, i ► a point of
fact, there seems to be no restraint, lawful or unlawful, of any persona l
liberty. What is complained of is, an interference with Chin Su ' s
claim to the sole custody of the infant . It does not appear that an y
person has a valirl claim ► to that custody. Aoholy can have a vali d
claim except the father, or a duly appointed guardian or some person ,
as a schoolmaster, to whom the infant has by proper authority bee n
confided or apprenticed . Even assuming Chin Su 's statements to L e
true, viz., that Ah Gway is her niece, confided to her by her widowed
mother for education, etc ., that would hardly give Chin Su the absolut e
right for which she contends, or any legal rights at all over the infant ' s
person . The authority of a mother, and especially of a widowe d
mother, over the person of her infant child, has in England bee n
greatly extended by Stat . 49 Vie . (Imp.), cap . 27, secs . 5 and 9. And an
English widowed mother could certainly select for her child a school or a
mistress, Nvith whose exclusive custody no person would Ie permitted t o
interfere. But I am not aware that this lvgislation has been adopted i n
Canada, or what is the state of the law in China, and there woul d
be some difficulty in satisfactorily ascertaining that a Chinese wido w
possessed similar authority, or had legally deputed it . This Court has o f
course jurisdiction on a proper application to appoint a guardian wh o
would have exclusive control : but no such application is before me . The
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/te
An tiw .tr .

inn lsn~s .~t,
tul irr.

April 11th .

I'11 t R,i

11hacIhwoon.

Statement .
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Court, however, always considers what is the most advantageou s

course for the infant to pursue. And in the presence of Mrs . Morrow ' s

undertaking, and the infant's own wishes (very emphatically mani-
fested), I must decline to order the writ to issue . In fact, what I a m

asked to do is to remove her from one unauthorized custody, wher e

she desires to remain, and where, I think, her hest interests are lodged ,

and deliver her over to another custody equally unauthorized, where ,

I feel sure, she could not be retained except by physical means, an d
where she would be exposed to risks from which she is at presen t

protected. The writ will, therefore, be refused ; but looking to th e

circumstances under which the original change of domicile is allege d

to have been effected, and which are not contradicted or explained, I

shall refuse it without costs .
Ap/,/trntion t'e'ased ti'ith ottt costs.

	

PARKS

	

I ;LAt?h\COt)1) .

Co,o•I

	

cif

	

nlotine for rr ,	 h•%nl_-Rn1,- 441/—liri~l,-u,•, .

The Divisional Court, upon a motion for a new trial, being of opinion that there wa s
no evidence upon which the damages assessed cool1 be calculated, directe d
a further enquiry as to such damages, and. adjourned the motion in the meantime .

)'1'I0N by defendant by a new trial .

The action was tried before Flom :, Co. J ., sitting as a Local Judge o f

the Supreme Court, without a jury .

The plaintilt"s claim was for breach of contract, whereby th e
defendant, owner of certain lands, agreed to take the plaintiff' and hi s

wife to work for bile upon such lands for the period of one year, th e
the profits to be divided in equal shares : the plaintiff alleging tha t
before the end of the year the defendant had turned the plaintiff' and

his wife mill' the premises and hre y enteml tleut from completing thei r
part of the contract .

The defendant pleaded, justifying under :t clause in the agreemen t
providing that in the event of a breach of any of the conditions in th e
agreement he was to have the option of terminating the contract, an d
alleging. broach .
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The Judge, at the trial, found all the issues in favour of the plaintiff, DID TONA L

and assessed the damages at ti-I00 .
April 13th .

The grounds of the motion were, that the verdict was against the
weight of evidence, that there was improper admission of evidence,

	

PARKS

Z..

and that there was no evidence upon which the amount of the damages BLtcsw000.

could be calculated .
The only evidence upon the question of damages consisted o f

expressions on the part of the plaintiff that he would not have been

turned off in the manner described for :^x300, and other general
expressions as to the extent to which he considered himself injured ;
hut there was no specific evidence as to the amount of profits which
the plaintiff would have made had the agreement been carried out ;

or any evidence upon which a calculation could be made as to his

damages for the breach of the contract .
The motion came on for argument before DRAKE and WA',KEN!, JJ ., Statement .

sitting as a Divisional Court, on 13th April .

Tleovnton. Fell for the plaintiff

A. C. IJr (lone-,htek for the defendant .

\VALKE r,
J .

The Judge at the trial was the sole judge as to the credibility of the Ju,lgnu nt .

witnesses, and his finding upon the issues should not be interfered wit h

unless the Court are perfectly clear that his decision was erroneous .

There is nothing in the objections as to the improper admission o f

evidence .
Upon the question of damages, there is no evidence upon whic h

they could have been properly estimated . The verdict cannot be

sustained . The Court will not, however, re-open the question of the

findings of the learned Judge upon the issues, but, under Rule 446, wil l
direct the present motion to stand over for further consideration, an d
direct an enquiry as to the amount of damages sustained by the

plaintiff', to be taken before BOLE, Co. J .

1)iaxKE, J . :

It would appear from the judgment of B Ha . . Co. J ., that there mus t

have been some evidence, going to the measure of damages, not con-
tained in the Appeal Book. I do not think that the judgment that

there was a breach of the contract is against the evidence. I agree

with \VALKl,at, J., that, though there is evidence of damages, there i s

no evidence before us upon which the amount of such damages can he
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estimated. How, then, must we deal with the matter ? A new tria l
is an expensive proceeding. Li my view, the judgment is right, except
upon the question of damages, and I agree that there should be a n
enquiry directed, under Rule 446, to lie taken before Bot .c, Co. J ., as
to the amount of damages. This motion will stand, in the meantim e
to come up for further consideration : and the question of costs will b e
reserved to be then dealt with .

OI'tjel' diiecthly fttet/tee entjui, .tj as /n tttt7ltttt/Ps, before BoLE, Co. J .

TAI YUN CO. r' . BLUM et trl.

tin', .. iota/ Cone, —Jurisdiction — b ',,1 '' al

	

part)) application —Appeal .

There is no appeal to the I ticisioual Court from the refusal of an c ., pnrb applicatio n
for leave to issue eoncat•rattt writ` of sumttloos against defendants, who are
cit i zens and residents of the United States, as such application is not an interlo-
cutory 'natter within sec . GO, Si/pow, t 'tool Act .

.Y, tail[ , Such :tpplieatiou is not a proceeding in an action .

Statement . A PITA L to the Divisional Court from an order made by Sir M . B .
143 ;111E, ('. J ., dismissing an es. /torte application by the i laintitts for
leave to issue concurrent writs of stutttr.ons against all the defendant s
and to serge notice thereof on two of them . ~~•ho are citizens an d
residents of the I gnited States of' America .

The appeal was heard on April 1 .i, before CREASE,

	

and
DRAKE, JJ .

1 . l' . Lttxt)o) for the appeal .

\l' .1LI.E11 . .l . : —

	

May 1 :, .

This is an appeal front an order made Lv the learned Chief Just'cr ,
dismissing an application by the plaintitfi for leave to issue concurren t
writs against all the defendants, and serve notice thereof on two o f
them, vvi rare citizens and residents of the United States—the thir d
defendant being within the jurisdiction . The appeal is 1irougitt tinder
) . LVIII . Rule 11 (No . 680), which is as follows : "Where an ei e prate
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application has keen refused 1,y the Court below, an application i'tv ► swNv L
COURT.

for a similar purpose may he made ex ,s rte to the Full Court,
May, 1s93 .

if sitting, or to the next Divisional Court ." This rule can only he
applied in this Court to matters within its jurisdiction and that T .tit

~``
co .

jurisdiction is limited by section lit) of our .Sart,rca,u-

	

act to a

	

7Dt.ctit.

jurisdiction—concurrent with that of the Full Court—" itt interlocutor y
matters, including the granting of new trials. " The application before
its is clearly not an " interlocutory matter . " It is not a proceeding in ,
but is one anteee+lent to an action—not one hetweeu writ and judgment ,
or after . judgment, as in Smith v . Cowell, t ; Q. B. D., 75 ; and hence i t
is intituled " in the matter of a proposed action . " There is a wide
distinction between procedure and jurisdiction, as pointed out by th e
House of Lords in the well known ease of attorney-General v . Si rem
10 H. of L. Cas., 704. Our Rules of Court are framed for the purpos e
of carrying out the Supreme Coo i t act, and cannot override or extend ,
its enactments—per BRE'rr, L. J ., in Longman v . L'tist., 3 C . P . D. at p . 156, Judgment.

A jurisdiction, whether original or appellate, must be conferred by th e
Legislature—('otal,me,t v . Anderson, 32 L. J . Chy ., 4 .37, and :Ltlf-(;err.
v . Si/1cm, supra. The distinction between proceedings in an actio n
and "i ►► a natter not being an action, " is well understood and is recog-
nized in the rule which immediately precedes the one under discussion .
It has been suggested that we might deal with the application as on e
of first instance . and as having concurrent ,jurisdiction with the learne d
t 'hid Justice in that respect : hut apart from other reasons, which are
clearly against such a course, it is sufficient to say that whether the
application he by way of appeal or of first instance, the want o f
jurisdiction precludes us from dealing with the matter at all, as it i s
not of an interlocutory character . We can therefore make no orde r
" in the matter of the - proposed action . .

CRE .isK and DRa ri : . .1 .1 , concurred .
O ,L-,• ret'ttse,l .
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/ ' scale, Ord,r 1.1711., /lac

	

ppeal--,lrear•ily , /or eu.0 .<—Jrui ..alie!intr .

Cust, .

	

/bled, per Drams, C . J ., Cre .tst : and WALK Em, .1 .1 ., overruling DRAKE . .1 .

Prattats .? An application to the Divisional Court for a new trial is an appeal within the uwauin g
of Order LCIII ., Rule I'i, and a Judge has, muter it, jurisdiction to order th e
applicant to give secu rity for costs of the motion .

Statement . ± APPEAL from an order of DRAKE, J .

The action was for false imprisonment. 'l'1 ►e plaintiff' recovered a

verdict and judgment and issued execution, which was returned ?Ialla

lwm. On examination as a judgment debtor, it appeared that th e

defendant had conveyed certain property to his brother shortly befor e

judgment, and hail no ►Weans or property in Iris own name .
Defendant made a motion to the Divisional Court against the verdic t

and judgment, and for a new trial upon the ground of misdirection ,

improper reception of evidence, alai that there was no evidence tha t

the defendant caused the arrest of the plaintiff .

The plaintiff moved iu chambers, before I)ILvRE, .1 ., upon summons ,

for security for his costs on defendant's motion to the Iivisional Court ,

under ( )trier L1'I II ., Mule 15, (1 ;84) : •' Such deposit or other securit y

for the costs, to be occasioned by any appeal, shall be made or give n

as may lie directed by the Full ('oust or a Judge ' And ( )rater LIX . ,

Rule a, (68J) : Order LVIII . shall, as far as applicable (as to notice s

of appeal or otherwise) apply to appeals to the Divisional Court . "

.Argument . If . f ;rarra'trtl, for alefentlautt . showed cause, contending that th e

motion for a new trial was not an appeal within the meaning of th e

rule, and that there was no power to order .the defendant to give

security for costs .

Robert ('ussi,/,/, for plaintiff, coat,!' .
April 14 .

DRAKE, 4 . :

It appears to toe that if a notice of motion is simply for a new trial ,

whicit,of coni'<e . can tally Inc grouualedl upotl certain circumstances, e .

that the ca'rdict is •ti aiiist the yceight of evidence, m i sdirection, imprope r

admission of a•vititnce, etc ., it is n,t intended that security fot' cost s

should I allowed. It is 1uossilaie that the notice which the defendant

Ju,lgancnt .
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has given in this matter goes beyond a simple notice of motion for a DIVISIONA L
COURT.

new trial, and may be considered, in fact, an appeal notice : if so, it

	

--
cannot be dealt with by the Divisional Court . The Divisional Court

May, 1893.

cannot deal with appeals from judgments of the Court below in matter s
of this kind . It can only deal with a 'notion for a new trial : and, as

	

Paulus .

far as the notice of motion goes beyond that, it may be struck out .
Upon a motion for a new trial simply, I do not think the Court shoul d
order security for costs—Ilecl',schcr v . Crossley . 1 S)) , Q.8 ., 224 : l t~~rtl Li l ~

v. .Iohns, 7 T. L. R., 181 . Rule 689 reads, "Order LVIII . shall, as far
as applicable (as to notices of appeal and otherwise), * * apply to
all appeals to Divisional Court. " I do not think a motion for a new
trial can be held to come under the description of a " notice of appeal . "

SeTucnions dismissed.

From this judgment the plaintiff appealed to the Divisional Court ,
and the appeal came on for argument, and was partly heard befor e

Sir MATTHEW B . BEGIILK, C. J , and \VALKEJt, J., on April 20th, whe n
further argument was adjourned, and the appeal was reargued before
the same Judges. together with C]IE.tsE, J., on May 18th .

ItoIerf ( 'ossuly, for the appeal :

The defendants motion to the I)ivisional Court is a motion l,y way _tigtunet .
of appeal within the meaning of the rules . The common law 'notion
against the verdict and for a new trial, to the Court in which th e
action was pending, sitting is haauc e , ']tight not he an appeal in th e
strict sense of the term : but all motions to the Divisional Court her e
are appeals, the Divisional Court, as such, having a purely appellat e
jurisdiction . The defendant 's motion asks that the judgment below b e
set aside ; it also, in ettect, asks a final judgment for defendant sinc e
it submits that there was no evidence to connect the defendant with
the arrest, and, under Rule 446, upon notions for new trials, the
Divisional Court has all the powers of the Full Court to reverse th e

judgm ent below, and give a final judgment . The eases of Itech .sciccr v.

Urossleg, 1591, 1 Q . L' ., 224, and Wu/Ilia v . .Iuha.s, 7 T. L. It., 181, are
distinguishable, as i" England the Divisional Court is not given powe r
to grant security for costs on any appeals to that Court . while here
the effect of Rule 6S'.) is to give our Divisional Court that power upon
all appeal-, to it. Defendant's contention is that "all appeals or other-
wise " means only appeals iron' interlocutory orders, which, in hi s
construction, are the only appeals to the Divisional Court .
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May . 1893 .
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I'BN1{1N .

.Ju,ibment .

The power could not have been intended to be applicable to appeals

from interlocutory orders only, as it is not usual to grant security fo r
costs on such appeals, but was intended to cover such motions as th e
present by way of appeal from verdicts and judgments on the mai n

case. The general rule is that poverty is no bar to a litigant : there
is an exception iii the case of appeals, because the appellant has bu d
the benctit of a decision, and so an insolvent party is not excluded
from the courts, but only prevented, if he cannot find security, from
dragging his opponent from one court to another--Per BoWEN, L. J. ,
in Cowell v. Taylor, 31 Ch. D., at p. 3S. Apart from the provisions o f
the rule, there is an inherent jurisdiction iii the Court to order a part y
to give security for costs.

A . 1 McPhillips and G. // . IJeraa(u•al, contra.

May .'_.
Sir MATTHEW B. BEaniE, C. J :---

This case, an appeal from a decision of Mr . Justice DRAKE, at
Chambers, has twice been argued before us at considerable length .
On the first argument, before Mr. Justice WALKEM and myself, when ,
though we dial not disagree, yet we could not exactly agree : and, i n
view of this, and of Rule 6S8 .t, of 1893, and in view also of the grea t
importance of the general question, we directed a second argument t o
be had before ourselves, with the assistance of Mr . Justice CitEa.sl . .
And having discussed between ourselves the various clauses in th e
Statutes and General Orders, and considered more narrowly the only .
English case which really deals with the matter, we have been able t o
come to a unanimous conclusion, perhaps on shorter grounds tha n
might have been anticipated .

The question is merely whether the Divisional Court, or any Judge
thereof . has power, when an unsuccessful defendant is applying for a
new trial, to order security to 1ae given I y biro for the costs of suc h
application . Wilson, the plaintiff; having obtained at 'nusi /wilts, before
myself ami a jury, a judgment against Perrin for s63() and costs ,
Perrin, in slate course, gave notice of an application to the Divisiona l
Court to set aside the verdict and judgment and for a new trial .
Wilson, thereupon on grounds which he deemed special and sufficient ,
applied to Mr. Justice 1)ii . EE (being one of the Judges who 'light si t
on that Divisional Court) for an order that Perrin should give securit y
for the respondent ' s rests of the application .

Mr. Justice DRAKE, without entering into ally consideration of the
propriety of the application, or the special circumstances alleged 1,y
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the plaintiff, refused, in fact, to entertain it at all, on the ground of DIVISIONAL

want of jurisdiction considering that an application for a new trial

	

COURT.

is not properly an "appeal," though very much in the nature of an
May, 1893.

appeal ; that by Rule 689 of 1893, the Divisional Court, and the judges WIIoN

thereof, have expressly given to thew the same powers as the Full PERRIN.

Court, and the judges thereof, but that those powers, as to securit y
for costs, are by Rule 684 limited to the costs occasioned by a n
"appeal " to the Full Court, which designation, he held, is to be
construed strictly, and that the powers of the Divisional Court, an d
judges, as to security for costs of an "appeal," must also be deemed to
be confined to " appeals," strictly so termed, and of which there are
many instances, e . g. all appeals from interlocutory orders ; and finally,
that in the case of Hecksc/ter v . Crossley (1891), 1 Q. B., 224, the Court
of Appeal in England, which has now exclusive jurisdiction to entertai n
these applications, refused to order security for costs . The difference
between the jurisdictions here and in England is this, that whereas u p
to 1890 the Divisional Court alone had jurisdiction to order a new
trial, exclusive jurisdiction was in that year given by 53 and 54 Vic . ,
cap . 44, to the Court of Appeal, but here the Full Court alone had Judgment .

jurisdiction up to 1885, and in that year the Divisional Court wa s
created, with not substituted but concurrent jurisdiction over al l
interlocutory matters, " including the granting of new trials ; " and in
1888, cap . 45, sec . 10 . with " all the powers and authorities held and
exercised by the Full Court in such matters, including the granting o f
new trials." Now at that time, 18S5, the Full Court had, by Rul e
412 of General Orders, 1880, which deals with all appeals (expressl y
including appeals from interlocutory orders), power to direct " suc h
deposit or other security to be given for the costs to be occasioned by
any appeal " as might be thought fit " under special circumstances . "
The Legislature which created the Divisional Court in 1885, as above
stated, and empowered it in 188$, must be taken to have been awar e
of the powers belonging to the Full Court ; and by the sections abov e

quoted, invested the Divisional Court with all those powers, expressl y

including the case of an application for a new trial ; invested the
Divisional Court, therefore, with the power of requiring security fo r
the costs of such an application, and that power has never bee n
expressly taken away. All these enactments are most convenientl y
dealt with by referring to the Consolidated Acts, 1888, :33-59, et seq.

Neither do we think that this power is inferentially taken away by
the new Rules of Cow t, which came into force on the 1st of January
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last. Rule 689 does not, as the argument for the defendant requires ,
in any manner limit, or even describe, the powers of the Divisiona l
Court . It merely states that, so far as Rule 684 (among other rules
in Order LVIII.) is applicable and shall apply to all appeals to the
Divisional Court . Rule 684 says that in all " appeals " to the Ful l
Court, security for the costs of appeal may be required . Now, there
is strong ground for holding that the term " appeals " includes appli-
cations for a new trial.

1st. These are, in fact, the most important of all matters which th e
Divisional Court deals with by way of review :

2nd . They are generally termed " appeals to the Divisional Court, "
and an Act of Parliament loquitur wi vulgus, and these rules are
equally with the Statutes for general information, i . e ., the terms use d
are to be taken to mean what they are generally understood to mean :

3rd. By section 61 of the Consolidated Acts,1888, c . 31 (a re-enactment
of 48 Vic . B. C. (1885), c . 5, s . 3), all matters brought before a Divisiona l
Court are expressly termed appeals ; and this section has always been
held to include these applications, and to limit the time within whic h
they are to be brought . But, in short, the term either includes them or
it does not. If it does, then clearly by the joint operations of Rules 68 4
and 689 of 1893, the Divisional Court may order security for the costs o f
the application. If it does not, then there is not a word either in an y
Statute or General Order to weaken the express enactment of 51 Vic . ,
B. C. (1888), cap. 4, sec . 10, and the Rule 412 of 1880, the abrogation of
these rules, as from the first of January last, cannot have the retro-
spective effect of depriving the Divisional Court of the powers wit h
which it was furnished by the Legislature in 1888. It is as if that
Rule 412 had been repeated in the Statute of 1888 .

But the matter appears, in fact, quite clear when we examine into
the real nature of what was done in Ilechacher v. Crosaley . It is, in
fact, a very clear authority for the existence of the power . The Court
of Appeal having been only invested with jurisdiction over application s
for new trials in 1890, this was the first case in which application wa s
made that the appellants should give security for costs . The Court a t
once accepts the jurisdiction, but the Master of the Rolls said as thi s
was the first ease before them in which security had been asked, they
would wish to follow on the lines pursued by the Divisional Court, so
as not to introduce a new practice, and would therefore consult the
Judges who usually sat in Divisional Courts. This alone shows that
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the Judges of Appeal thought that they had the power, but were DIVISIONAL

merely deliberating how they should exercise it . And what did these
COURT.

Judges report ? That they had no power to order security ? Not at 	
May, 1893.

all ; but that they do not order security " as a general rule," clearly Wrase N

implying that when there are special circumstances, they would accede PERRIN.

to the proposal . That is, it implies that it possesses the exact power s
expressed in the old Rule 4I2, of 1880 .

We are, therefore, clearly of opinion, both on principle and authority ,
that the learned Judge had power to order such security as he migh t
deem proper if there were special circumstances rendering such a n
order, in his opinion, proper. He had a discretion which he has no t
exercised . We, therefore, allow the appeal, . and refer it back to hi m
to inquire whether there are such special circumstances, and, if he find s
in the affirmative, to fix the nature and amount of the security. The
defendant must pay the costs of this appeal . We make no order as to
the costs of the original application .

WALKEM, J :

Concurring as I do in the judgment of this Court, as delivered by Judgment .
the learned Chief Justice, I desire to add a few words expressive o f
my view of llechscher v . Crossley . By our Rules of Court of 1880,
which were confirmed by Statute, motions for new trials were assigne d
to the Full Court, which answers here to the Court of Appeal i n

England . The Full Court, therefore, had, from the first, authority i n

cases of appeal to require the appellant to give security for costs ; and
the person moving for a new trial would surely be an appellant in the
Court, and his application be one in the nature of an appeal . The
Imperial Legislature having, as stated, given the Court of Appeal i n
England exclusive jurisdiction with respect to motions for new trials ,
thereby placed such motions on the same footing as appeals, for ther e
are no restrictive words to the contrary in the Statute . The ratio
deciilenrli in Ilechs :her v . Crossley, was not that the Court had n o
power to order security for costs, for it seems to have assumed that i t
had ; but that it would be advisable to adhere to the former "genera l
rule " of the Divisional Courts, which exacted no security . The
question, therefore, of applying the Appeal Court practice or not wa s

regarded as one of discretion, and on that basis the decision wa s
apparently given.

Our Full Court, it seems to me, has therefore always had this
discretionary power, and as our Divisional Court has now concurrent
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jurisdiction with that Court with respect to motions for new trials, i t
becomes necessary to establish a practice that will be uniform an d

common to both Courts, which we may well do, as the present Bench

consists of a majority of the Judges who would constitute either Court ;
otherwise the practice would be left uncertain and to conflictin g
opinions between the Full Court, consisting as it must of at least
three Judges, and the Divisional Court, constituted as it may be of
any two Judges. A system of practice that might be expedient i n
England might be inexpedient here ; hence our Rules of Court, framed
as they have been from the English rules, have in many respects bee n
more or less modified in order to adapt them to our own exigencies.
The responsibility in cases like the present being cast upon us, w e
have been enabled, and I think fortunately, to come to a unanimou s
conclusion that the granting of security for costs should be left to th e
discretion of both of our Appellate Courts, subject, of course, to well -
known judicial rules . Speaking for myself, I make these observation s
to explain why I, for one, venture to depart from the course adopte d
after due consideration by the Court of Appeal in England .

CREASE, J., concurred .

Appeal allowed, and application referred back to DRAKE, J .
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THE " CUTCH . "

Collusion—Navigation Act—Articles 16 and 20—Party to blame.

The steamships J. and C. cleared from the same wharf at Nanaimo Harbour at about
the same time, the J . first. Each backed from the wharf in a direction differen t

from the other, and each exeduted a manoeuvre in the harbour for the purpose o f
making exit to the sea by a narrow channel between an island situated at th e
mouth of the harbour and a shoal, and approached its entrance and each other i n
directions convergent and almost at right angles, the J. being on the starboard
side of the C . The relative courses and speed of the vessels were such that unles s

altered by one or the other a collision was imminent. Both vessels kept thei r
courses, but a few seconds before the collision took place, the C . stopped and
reversed her engines, notwithstanding which she struck the J., which was then
crossing her bow, forward of amidships, almost at right angles .

Held, 1 . That the J. was not an overtaking ship within the meaning of Article 20, o r
bound to keep out of the C.'s way.

2. That the C. had the J . on her starboard side, within the meaning of Article 16 ,
and was bound to keep out of her way.

3. That the C . was solely responsible for the collision .

ACTION for damages for collision between the steamship " Cutch "

and the steamship " Joan . " The trial took place on 6th and 27th
April, before Sir MATTHEW B. BEGBIE, L . J. A., with Lieut. Masters ,
R. N. (H. M. S. " Garnet "), and Lieut. Nugent, R. N. (H. M. S. " Cham-

pion "), as assessors.

C. E. Pooley, Q . C., for the owners of the " Joan," the plaintiff's .

E. V . Boil well and P. ,E. Irving for the owners of the " Cutch," the

defendants.

The facts and arguments fully appear from the judgment .

28th April, 1893.
Sir MArrIIEW B. BEGBIE, L . J A. :

This case has been somewhat embarrassed by the different views

taken of the facts by the witnesses for the plaintiffs and defendants ;

a difference not altogether unprecedented in the case of maritim e

collisions, and naturally accounted for by the well-known, though

unaccountable, sympathy that every man feels for the vessel in whic h

he happens to be ; by the suddenness and unforeseen nature, in general ,
of all collisions ; and by the erroneous views too often taken by th e

masters of vessels, of their own rights and of the rights of others .

BEOBIE, L. J. A.

April, 1893 .

The"Cirren"

Statement.

Judgment .
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BEGBIE, L.J.A. The evidence, which has occupied the Court nearly eleven hours o n
April, 1893. two days, refers wholly and entirely to events which, in fact, fro m

The "Curcu" first to last, were commenced and concluded in eight minutes of tim e
on the morning of November 19, 1892 .

A great deal of contradictory evidence was given upon a preliminary ,
and I think an immaterial point, viz . : which of the two collidin g
vessels was the first to leave the wharf ; the master and mate and
some passengers aboard the "Cutch" alleging (what she also insist s
upon in her preliminary act) that the "Cutch" was clear of the whar f
at which they had both peacefully lain all night, i . e., had all her lines
thrown off before the " Joan ." Upon this point, however, I am quit e
clear that they are all in error. Nominally, perhaps, and for a moment,
two of the " Cutch's" lines were the first removed from the moorin g
pile ; she had come into the wharf on the 18th, later than the " Joan, "
and her head and spring lines were thrown over the " Joan's," so that
it was necessary to remove them in order to let the "Joan's" lines go ,
and that is what the wharfinger says he did, but he immediately, an d
as soon as ever he had lifted the "Joan's" lines, replaced the "Cutch' s

Judgment . lines on the pile ; and he says he cleared the "Joan " first, and that he
saw her completely detached from the wharf, although quite alongsid e
of it, before he cast off the last line of the "Cutch, " and while th e
"Cutch" was still swinging to her stern line. Other . quite independent
witnesses (Mr . Thompson and Mr . Jensen) also saw from the shore
that the Joan " was free while the "Cutch " was still fast. Now, in
weighing these contradictory statements, we must consider that th e
whartinger 's business was to free these lines ; that none of the defend -
ants' witnesses handled or could have handled the "Cutch ' s " ropes, o r
could probably have seen exactly what the wharfinger did with them ,
or could have seen the "Joan 's " lines ; that all the defendants ' witnesses
were wither crew or passengers on board the "Cutch, " and so liable to
the mysterious sympathy already attested to ; and that the wharfinger's
statement is supported not only by the "Joan 's " crew, but by inde-
pendent witnesses. I ant quite clear that the "Joan " was the first to
get clear of the wharf And the chief conclusion I drew from all this
evidence of the defendants was, that they placed great reliance upo n
the point which vessel cast off first (which I consider quite immateria l
as regards the actual collision), and imagined that it gave them priority
of right of entry into the South channel (by which both vessel s
proposed to leave the harbour), whereas that would depend entirely
upon the subsequent many-uvres of the two vessels ; and I think this
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erroneous notion of right probably influenced the subsequent conduct BEOBIE,L .J.a .

of the " Cutch" and the views of her master. And the positiveness April, 1893 .
with which the " Cutch's" witnesses swore to these things, which could

The "Cu,rcu "
not have been within their own knowledge, and as to which they wer e
clearly in error (although there is no suggestion against their firm
belief that they were right), very much impairs the force of their
statements upon other points which they believe they saw.

The defendant's case is that she got clear of Gordon's wharf befor e
the " Joan," and so obtained a prima facie right of priority of leavin g
the harbour. by such channel as she might select ; that she was the
first to get into the open harbour, and was making at a moderat e
speed for the South channel, as the leading ship, with the "Joan" o n
her starboard quarter, when the latter exerting her full power overtook
Vie " Cutch," and, making for the wrong side (viz ., the port side), of
the South channel . for which they were both bound, threw herself a t
full speed on the " Catch's " bow, who was actually reversing her scre w
to mitigate the force of the collision which the extraordinary conduc t
of the " Joan " had rendered inevitable ; the " Cutch " being thus
entirely innocent, and the " Joan " guilty of various infractions of th e
Articles of the Navigation Act : As an overtaking ship she ought to Judgment .

have kept out of the " Cutch' s way (Art . 20). There being risk of
collision, the "Joan" ought to have slackened her speed (Art . 18).
Moreover, the " Joan, " intending to leave by the South channel, ough t
to have left by the south or starboard side, and was guilty of gross
misconduct in endeavouring to get to the north side (Art . 21) .

To all this there are several answers . In the first place, it is clearly
made out, in the opinion of myself and assessors, that the " Catch "
was not and that the " Joan " was, the first to leave the wharf . As
already intimated, the mere fact of casting loose did not confer on
either vessel the unqualified right of being the first to take the channel .
But whatever expectations the " Cutch " founded on her suppose d
priority were founded on a complete misconception of the facts ; and
this double error, both of the facts and of the rights founded on these
facts, probably influenced the subsequent conduct and belief of th e
master. In the next place, from a very careful measurement o f
distances and bearings, as given by the defendants themselves, quite
irrespective of the plaintiffs witness, or of the natural probability o f
the ease, the assessors have come to the conclusion that it is quit e
impossible that the "Joan," which was always on the starboard han d
of the " Cutch, " could ever have been abaft her beam ; and therefore
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BEOBIE, L. J .A . that the " Cutch's" second contention that she was the leading vessel
April, 1893. at the start for the South channel, is equally devoid of foundation .

The "Curcu" It is true, some of the passenger witnesses of the " Cutch," and one o r
two others on board, were of opinion that the " Joan" was at th e
commencement of their course abaft the "Cutch's" beam ; which woul d
make the " Joan" a following or overtaking ship within Art . 20. But
the times and distances and bearings given by the master and othe r

skilled witnesses on the " Cutch" (the defendants' own witnesses )
quite contradict this ; though it would, of course, be possible that i n

turning and twisting in the neighbourhood of the "Babcock" she
might momentarily have turned her quarter towards the " Joan . "

That would have been an accident merely ; but we are of opinion that

it never (lid so happen ; and that in fact during all her manoeuvres i n
the harbour she had the " Cutch " forward of her beam . And then
when we look at the plaintiffs' witnesses—they produce three who are

quite independent of either ship—Mr. Thompson, Mr . Jensen, and the

mate of the " Quadra," who all agree as to the relative position of the

vessels, viz., that the " Joan " was, from the time when the " Glitch "

first began to move her head towards the South channel, always nearer
Judgment than the " Glitch " to that channel . And the probabilities of the case

are so great in the same direction that it would require the greates t

unanimity of testimony to make one believe that the " Cutch " coul d

ever have been the leading ship. She had on leaving the wharf eight

points, an entire right angle, to make good more than the " Joan, "

before she could head for the channel . On backing out it would

manifestly be her natural nian<euvre to turn her stern through the

north towards the west as well as she could, and that the curve so

described would probably carry her to the north much further tha n

the point assigned by her master, and, indeed, according to the tim e

and rate of speed given by him, very nearly to the position assigne d

by the plaintiffs in the chart submitted by their, leaving the "Joan "

several points forward of the beam ; but even from the point indicate d

by the defendants on the charts submitted by them—not, as I hav e
said, borne out by the times and rates of speed sworn to by their own

master—and supposing (what is incredible, and contrary to th e

evidence) that the Joan " remained stationary all that time off th e

north end of Gordon's wharf, she would still be forward of th e

" Cutch 's " beam, and therefore entitled to have way given to her,

under Art. 16, and not bound to give way to the " Cutch, " under Art .

20, as contended by the defendants. But it can be mathematically
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proved that the theory of the " Cutch " as to the conditions of the sEOBIE, L. J. A .

actual collision is entirely baseless. It would be mathematically April, 1893.

impossible that the " Joan," throwing herself at the rate of ten knots The "CUTeR "

per hour across the bow of the " Cutch," nearly stationary, as th e
defendants' witnesses would appear to suggest, could cause the injurie s
described and not disputed, viz., a cleft nearly perpendicular to her

beam. If the injuries were occasioned, as the defendants contend, th e
rent would extend in a direction from the stem of the " Joan " toward s
her stern, and would be mainly external, without much penetration .

But if two vessels of nearly equal size and speed, of equal momentum ,
collide at an angle of about 45°, the injury will extend inwards int o
the vessel that receives the shock, in a direction nearly perpendicular

to her beam. This will be apparent on drawing the necessary diagra m

so as to show the resultant thrust ; the impetus of the recipient being
exactly represented by an equivalent thrust in the direction opposit e

to her motion . That is to say, the injury inflicted and shown to have
been suffered by the " Joan," is exactly explained by the plaintiff' s
account of the position and speed of the vessels, though their witnesses

did not seem to understand that ; and is quite irreconcileable with th e
circumstances suggested by the defendants .

Neither is there any force in the defendant's contention that the Judgment.

"Joan " ought to have entered the South channel close on the starboar d

hand, and to the southward of the mooring buoys, Art. 21, and that i t

was improper navigation for her to attempt to pass to the north of th e

buoys . If the " Cutch " were, as the defendants contend, the leading
vessel, surely it was equally her duty to make for the southward o f

the buoys ; but she was herself making for the north side . In fact, I
am advised that on the evidence and the statement of the practice, i t
is a reasonable and proper course of careful navigation, having regar d
to the risk of lines from the buoys to the wharves, and other matters,
to pass to the north of these buoys, especially when another vessel i s

lying between the mooring buoys. Neither vessel was in fault in thi s

respect. I believe the " Cutch " did, in fact, go to the starboard side

of the channel, south of the buoys, after the collision .

The " Cutch," therefore, we consider to be in fault, under Art . 16 ,
which throws upon her the duty of keeping out of the way of th e

" Joan. " Even if the " Joan " had been utterly mismanaged, had bee n
steering a wrong course, it was the duty of the " Cutch " to keep ou t

of her way ; to take all possible precautions to prevent a collision.
Now, what precautions did she take ? None whatever, except stopping
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BEOBIE,L.J .A . and reversing her engine two or three seconds before impact, when
April, 1893. such a stoppage could produce no sensible effect ; and, in fact, two

The Cuxcn" independent witnesses, who were watching the proceedings, decidedly
declined to believe that the " Cutch" ever stopped her engines at all .
Yet the "Joan" must have been in sight, and the possibility of a
collision evident, if the " Cutch " had any sort of a look-out (and if sh e
bad none, she is again in fault) from the first moment that she began
her forward progress, especially if, as some of her witnesses say, tha t
was only about 300 feet off It is possible, of course, that the maste r
of the "Cutch" had no eyes for anything but his rival, the "City o f
Nanaimo," just disappearing with a few minutes' start. If so, that
again makes him in default. A master cannot claim to be blameless
if, being on deck, he fails to see a vessel of his own size right ahead ,
and her own length off.

But there is another section which imposes on a colliding ship a
duty which seamen generally eagerly accept as a privilege, requirin g
no Act of Parliament to command them to assist fellow seamen i n
distress, but which was entirely neglected on the present occasion . I
refer to Sec. 10. In the absence of a reasonable excuse, he is to be
taken to be in default . Now, what is the reasonable excuse pu t

Judgment. forward ? That the "Joan" did not whistle . But there was n o
evidence that she could whistle . The force of the blow was so great ,
and on such a part of the ship as to burst the steam gear and driv e
all the engineers from below, the steam escaping in clouds . The
master of the "Cutch" says he saw nothing of this, which seem s
almost incredible, but, if true, it shows that he was not in a state o f
attention properly to conduct the navigation of any ship ; and the
accuracy of all his disculpatory observations may he questioned if h e
did not observe this . His other excuse is that there were other ships
not far off ; but they were at anchor, and otiose ; he was on the spot ,
with all his crew in hand . Life might have been at stake. If the
"Joan" had drifted ashore she might have been a total loss, at al l
events much more extensively injured . As it was, she was onl y
brought up on the edge of the flat, and made fast to the black buoy
on the south side of the channel, drifting helplessly in high wind
across the tail of the middle bank, while the " Cutch " went straigh t
on in full chase of her rival, the "City of Nanaiuno . " I am bound by
this section to say that it alone fixes the consequences of the collisio n
as being due to the default of the "Cutch ."
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But then, was the "Cutch" alone in default? Upon this point Mr . BEOBIE,LJ.d.

Bodwell urged Art. 18, which says that every steamer approaching April, 1893 .

another so as to involve risk of collision shall slacken speed, or stop The "Cures "

and reverse if necessary. Now, as to this, it is to be . observed that
the whole of these rules are intended to prevent collisions, if possible ;
and that it is the most mischievous pedantry to insist on a litera l
compliance with a rule when such compliance would increase th e
probability of a collision . Now, the position of the "Joan" was this :
She was making, probably as fast as she could, though she had perhaps
not acquired full headway, for what we think was a proper way o f
entering the South channel . She saw the "Cutch" coming down on
her port bow, probably not quite so fast as herself, but yet fast . She
would say, "Cutch' has, under Art . 16, to keep out of my way, sh e
will probably slacken speed, perhaps pass under my stern, though sh e
seems, like myself, to prefer to make for the north side of the moorin g
buoys . If I slacken speed, under Art . 18, I shall very likely run into
her. If she keeps on as at present and I slacken, I shall certainly ru n
into her, and then I shall be liable for damages ; I should be in default
under Art. 22 . Much my best plan is to keep my course according t o
that Article ; if 'Cutch' slows down I shall get abundantly clear . "' Judgment.

And I am advised that reasoning is founded on good and careful
seamanship .

I therefore declare the defendants ' ship, the " Cutch," to be alone in
default, and that the "Joan" was not in any default, and there will b e
the consequent condemnation as to damages and costs referred to th e
Registrar and Merchants to ascertain the amount of damage .

I cannot conclude without some observations as to the very seriou s
consequences of allowing several steamers to leave the wharves ,
especially in narrow waters, at the same hour . In time of war, when
two belligerents are in a neutral harbour, they are never permitted t o
leave together, nor, I believe, until after a period of 24 hours . In the
present case the "Cutch " and the "City of Nanaimo " are not in on e
sense belligerents. They do not tire red hot bullets or shell at each
other, but they run the manifest risk of inflicting on each other, or o n
innocent neutrals, as the present case shows, quite as important damag e
and loss, both of property and life . Two steamers colliding in the
Gulf, or bursting their steam chests, may settle their differences quite
as substantially by going to the bottom with all their cargo and
passengers as they could possibly manage it with the most improve d
projectiles or explosives . And although it was in evidence that these
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April, 1893.

The "CUTCn "

vessels never race—that is forbidden by the Pilot rules—yet it was
ingenuously confessed that they never meet without seeing which o f
them can go the fastest. This the Harbour Master can hardly prevent.
But a fine of $200 upon any master who leaves this confined wharfage
until some small interval—eight minutes is, according to the presen t
case, far more than is necessary—say five minutes after the other ; or
even $10 on the wharfinger who throws off a line earlier, might b e
effective .

Judgment for plaintiff.
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HARPER VS CAMERON .
CREASE, J .

Estoppel—Default Judgment—Waiver—Lunatic—Contract—Fraud—Practice—Res

	

1892
Judicata—Pleading—Evidence—New Trial—Rule 674.

	

August 18 .
Action to cancel promissory notes as being obtained by defendant, without

DIVISIONA Lconsideration, from plaintiff, while he was, to defendant's knowledge, couRT .
of unsound mind and incapable of transacting business ; and to set 1893 ,
aside a judgment by default of appearance obtained Dec . 10, 1888, in an
action by defendant against the plaintiff upon the notes.

	

Jan . 16 .

The jury found that the plaintiff, at the time of the contract represented by the HARPER
notes in question, was of unsound mind ; (2) That the transaction was not fair

	

v.
and bona fide ; (3) That there was no consideration ; (4) That the transaction was CAMERON •

without deliberation ; (5) Without independent advice ; (6) That the defend- g v pwk/e,[sow
ant at the time of making the notes was aware that the plaintiff was of unsound a-A/ue /O$7 2

mind . The jury also stated that they were all for a verdict for the plaintiff .

Upon motion for Judgment, held :

	

Sea Coat• serz
/~• GoQ

(1.) That the plaintiff was not estopped by the default judgment in Camero n
v . Harper.

	

G/

eeGav
(2 .) That the issues were not res judicata by a decision in chambers, in Cameron v. .D~gect vot.r-

~wuJfSe+e . cj
Harper affirmed by the Divisional Court, refusing to set aside the defaul t
judgment and admit plaintiff to defend and set up in that action the plain- ~.e.tiff's case herein .

	

Qc..{t- Apte Near-
(3 .) That the answers and general verdict of the jury included a finding that the ils

	

"°t 393–
39

plaintiff was in fact non compos mentia at the time of and ever since the trans-

	

7

action impeached, and that he was consequently not estopped by conduct .
(4.) A finding by inquisition of the insanity of the plaintiff was not a

necessary preliminary to this action .

Upon motion for new trial and appeal .
Per BEOSIE, C . J., WALKEM AND DRAKE . J . J . (Sitting both as a full cour t

and Divisional court) . Judgment of Crease, J ., affirmed.

(2.) The verdict of a jury should not be disturbed as being against evidence unles s
it is one which the jury on the evidence could not reasonably have formed .

(3.) An action lies to set aside a judgment in another action .
(4.) Where documentary evidence is rejected at the trial, and the propriet y

of the rejection is not made a ground of appeal, the court will not allo w
that evidence to be read on appeal as fresh evidence under Rule 874 .

;5 .) Per WALKEM, J.—Insanity once established is presumed to continue .
(6 .) Per DRAKE, J .-Where a contract is attacked the defence of ratificatio n

must be pleaded to admit evidence of ratification .

MOTION for Judgment . The Action, which was tried before Statement .



366

CREASE, J.

1892 .

Jan- 16 .

DIVISIONA L
COURT.

1893 .

August 18 .

HARPER
V.

CAMERON .

Statement.

BRITISH COLUMBIA REPORTS .

	

[VoL.

Crease, J ., with a Special Jury, was for a Declaration that
certain promissory notes, dated 18th November, 1887, fo r
$20,000 .00, $10,000 .00, and four for $5,000.00 each, made by
the Plaintiff, payable one year after date to the order of the

Defendant, and which were substituted for a note of sam e
tenor and date made by plaintiff to defendant for $50,000 .00 ,
were obtained by Defendant by fraud and without considera-
tion, and while the plaintiff was, to the knowledge of the
defendant, of unsound mind, and for an order for the delivery

up of same to be cancelled ; and for an order to set aside a
judgment obtained by the defendant in default of appearance ,

for $50,029 .00 debt and costs, in an action brought by him o n
the 28th. November, 1888, against the plaintiff to recover th e
amount of the said notes, and also to set aside all proceedings
under said Judgment, and for repayment by the defendant to
the plaintiff of $20,000 .00 realized and paid over to him by th e

Receivers appointed under the Judgment .

The judgment by default, in Cameron v. Harper was signe d

on tenth December, 1888 . The following proceedings were
also had in that action :

On 18th. December, 1888, upon affidavit showing that all th e
available property of the plaintiff herein was mortgaged and th e
equitable estate alone outstanding, Sir M . B . Begbie, C . J., made
an Order appointing two Receivers by way of giving to defend -
ant herein equitable execution upon the said Judgment .

On the 14th January, 1889, the Receiver being about to effec t
a sale of certain mining shares, the plaintiff herein, by hi s
counsel, intervened, and filed affidavits resisting the sale, and
the Chief Justice, before whom the matter was heard, made a n
order directing a sale on the terms offered by the propose d
purchaser, whereupon the plaintiff appealed from that order t o
the Divisional Court, which dismissed the appeal .

On the 15th. May, 1889, the defendant Cameron obtained a n
order authorizing the Receivers to sell the real and personal
estate of the plaintiff herein, under said judgment .

On the 12th. July, 1889, the Chief Justice made an order, o n
consent of solicitors for both plaintiff and defendant, for the
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sale by the Receivers by auction of a flour mill, part of the assets OREASE, J .

in their hands under said judgment.

	

1892.

On 6th. August, 1889, the Chief Justice made an order, on Jan. 16 .

hearing counsel for both parties, postponing the sale of said flour DIVISIONA L
COURT .

mill .
1893 .

On 17th. August, 1889, the Chief Justice approved of the August 18 .

tender of one Galpin for the purchase of the whole of the re-
maining real and personal property in the hands of the Re- HAvPE R

ceivers, at a sum not exceeding $225,000 .00 .

	

CAMERON .

On 26th. August, 1889, the plaintiff having appealed from th e
last mentioned order to the Divisional Court, the said cour t
dismissed the appeal .

On the 12th. February, 1890, Matthew `Varmsley, th e
plaintiff's next friend herein, filed a petition in the Suprem e
Court, setting forth that the plaintiff herein was then an d
had for some time previously been of unsound mind, and prayin g
for a commission de lunatic() inquirendo and certificate there- tatement .

under, and the said petition was shortly thereafter heard befor e
the Chief Justice and dismissed .

On the 15th May, 1890, the plaintiff herein obtained a
summons in the said action of Cameron v . Harper, calling
upon the defendant, the plaintiff therein : " To show caus e
why the judgment signed herein on the 10th day of December ,
1888, should not be set aside and the defendant be at liberty to
appear and defend this action on the ground that the promissor y
notes the subject matter of this action were obtained from th e
defendant when he was in an unfit state of mind," and in sup -
port of that application there was filed an affidavit of the plaintif f
herein, containing the following allegations :

" 3. That on or about the 1st day of July, 1884, I receive d
a severe kick on the head from a horse which injured my brai n
so as to deprive me of the use of my mental faculties, and I
remained in that condition for some time thereafter, and, up t o
this date, I have not wholly recovered from the effects of th e
said kick .

" 5. That the notes sued upon herein were obtained from me
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CREASE, J. by means of false representations. The plaintiff succeeded in
1892. making me believe that shafts had been sunk on Lightning Creek ,

Jan . 16 . from the town of Stanley down to the shaft of the " Eleven o f

DIVISIONAL England," but that the inflow of water was so great that i t
COURT. could not be kept dry or worked without a drain tunnel, an d

1893 .

	

also succeeded in making me believe it was worth millions ,
August 18. stating it to be worth $5,000,000 .00, if I could only get a lease t o

HARPER work it.
V.

CAMERON.

" 9. Subsequently, in or about the year 1886, the plaintiff sai d
he wanted to get some money and wanted to hypothecate th e
note and would be able to do so if the note was broken up into

statement. smaller sums, and, still being of unsound mind, as the plaintiff
knew, and induced by the plaintiff's representations that th e
mining ground was valuable, I gave the notes as requested ,
which are the notes sued on herein, and on which the sai d
judgment was obtained .

" 10. That the said mine was worthless, and I verily believ e
the plaintiff knew that his information as to its great valu e
was false at the time of giving it to me, and that he did s o
knowing my weak condition mentally, with the view of gettin g
me to sign the said notes, &c .

Also an affidavit of Dr. J . C . Davie, stating :

" 1. That in or about August, 1884, I was medical attendan t
of Thaddeus Harper who was at that time suffering from th e
effects of a severe kick on the head from a horse which injure d
his brain so as to deprive him of the use of his mental facul-
ties, and he continued in that condition for some time thereafter .

" 2. That said Thaddeus Harper is still suffering from th e
effects of the said accident to the best of my judgment."

And an affidavit of Dr. Helmcken in almost the same terms ,

" 7 . While of unsound mind and incapable of understanding
the consequences of my own act, as the plaintiff well knew, I
gave the note for $50,000 .00, partly in consideration of his sai d
information, and partly under the impression that he was
entitled to a half interest in the lease .
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alleging that the kick from the horse " deprived him of the com- CREASE, J .

plete use of his mental faculties, and he remained in that condi-

	

1892.

tion for some time thereafter, and he has not yet wholly Jan. 16.
recovered from the effects of the said accident to the best of my DIVISIONAL
judgment ."

	

COURT.

1893 .
And an affidavit of R . P. Rithet, alleging :

	

August 18 .

" 2. That in the month of July, 1894, I had the managemen t

of the said defendant's business, and continued to manage the
same until November, 1885, at which date, in consequence o f

being unable to control the said Thaddeus Harper, I was com-
pelled to give up, and did give up the management thereof . "

" 3. That, at the time, I considered the said Thaddeus Harpe r

wholly unfit to manage his own affairs . "

This application was heard before the Chief Justice, who ,
on the 20th June, delivered judgment (a), and made an order

reciting the grounds of, and dismissing the said summons .

	

Statement .

(a) Judgment.

SIR M. B. BEOBIE, O. J. :-
Mr. Helmcken asked leave to have the judgment of 10th December, 1888

(obtained by default of pleading), set aside, and for leave to defend, on the
usual affidavits of merits, and on affidavits by defendant and Drs . Davie and J .
S . Helmcken, as to the defendant's mental incapacity, and alleged misrepre-
sentations and undue advantage by the plaintiff . He afterwards modified this
by asking an issue to determine the state of the defendant's mind at the tim e
of giving the promissory note for $50,000 .00 and the further notes of equal
aggregated amount, substituted for that $50,000 .00 note, which were the notes
on which the plaintiff had obtained the judgment now sought to be impeached .

Applications of this nature ought to be made at the earliest possible moment ,
at least in a reasonable time . Here there is an interval of 18 months to account
for, and the defendant endeavours to account for it by alleging weakness of
mind from an accidental kick from a horse in August, 1884, to establish which h e
produces two affidavits by medical men and one by himself .

Not one of these affidavits contains the slightest suggestion that for the last
two years, at all events, and for some time before this action was commenced
in 1888, the defendant has not been quite " compos menti8 ." Indeed, the
two medical certificates, though they speak of some mental deterioration, th e
one says the kick " deprived defendant of the complete use of his mental
faculties," the other, " injured his brain so as to deprive him of the use of hi s
mental faculties," which, literally, would probably mean any use, i . e ., that

HARPER
V .

OAMERON .
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CREASE, J .

	

The plaintiff appealed from this judgment to the Divisiona l
1892 .

	

court, which, on 15th July, 1890, dismissed the appeal .
Jan . 16 .

	

This action was commenced on the 12th day of September ,
DIVISIONAL 1890 .

COURT.

he was in a state of mere idocy, or insensibility appears to have been the case ,
and both the medical witnessess allege that that condition continued " for some
time thereafter," i . e ., after August, 1884 . yet neither of them fix any date
up to which the mental deterioration continued, nor do they give any opinio n
as to its extent or duration . The mental faculties may be to some extent
blunted without rendering the patient incapable of transacting business, eve n
of considerable importance, as is every day seen in the execution of wills by sic k
men, although both these deponents say (in identical words), " that in thei r
judgment, the defendant has not yet wholly recovered from the effects of th e
said accident ." Yet they do not say that the mind is now at all affected ,
and they even refer to some bodily infirmity . Evidently an injury to the
brain may and often does affect not only the intellect but various organs, the
tongue, the ear, the hand, the foot, which effects may and often do continue lon g
after the intellect has recovered its full vigor, or at all events sufficient vigor t o
enable the patient to transact business, especially where the business is merel y
to retain an attorney to defend an action . The imputations of fraud, there-
fore, in respect of which the defendant seeks this relief, at present depen d
solely on the defendant's own affidavit, for Mr. Rithet's affidavit does no t
speak to defendant's incompetency beyond 1885, and the notes on which , judg-
ment was signed were given much more recently . The defendant says he gave
these notes and the previously dated larger note for which these notes wer e
substituted, while not only mentally weak, but while under the influence o f
Cameron's representations as to the value of the mining ground on Lightnin g
Creek, Cameron being aware of the defendant's mental weakness. In order
to establish this defence, the defendant would have to prove his mental weak-
ness, and that the representations were untrue to Cameron's knowledge . But
so far from this being so, the representations are probably true . There is, I
believe, no doubt that pay dirt, more or less rich, has been generally met wit h
on Lightning Creek, nor that the underground water is in very large quantities ,
more than can be dealt with by existing pumping facilities . Whether th e
suggested bed rock drains or tunnel would be a sufficient, or would be the only ,
means for clearing the mine is a mere matter of speculation . I do not see
anything: in these representations which would enable Harper to maintain a n
action (see observations in Derry v . Peek, 14 app : Cas : 337) of deceit agains t
Cameron to have the notes delivered up to be cancelled, and his defence t o
Cameron's action on the notes would have to cover merely the same ground ,
and if he had defended the action he would certainly have counter claimed for
such a return . And the strength of the defendant's affidavit is its weakness .
It appears strange that if quite or nearly imbecile he could now remember so
much, or so accurately, what occurred during his imbecility . But whatever
may have been his weakness when he gave the notes, there is not a suggestio n

1893.

August 18.

HARPE R

V .
CAMERON .

Statement.
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The plaintiff's statement of claim alleged that he was a person CREASE, .1.

of unsound mind, not so found by inquisition, and suing by his 1892.

next friend, and then set out the injury he had received from Jan . 18 .

the kick of the horse on 1st July, 1884, whereby he became and
DIVISIONAL

ever since continued of unsound mind and incapable of attend- COURT.

ing to business . It also set out the manner in which the

	

1893 .

defendant Cameron had procured from him his note for $50,- August 18 .

000.00, and the notes substituted therefor, and the judgment by HARPE R

default obtained in the action brought thereon and stating
QAMRRON.

further that various other proceedings had since been taken i n
execution of the said judgment, the allegations being, in effect ,
the same as those set out in his affidavit filed for the purpose o f
setting aside the judgment in Cameron v . Harper .

The defendant's statement of defence admitted that th e
plaintiff sustained an injury by the kick of a horse as Statement .

that he was under utter incapacity, extending to disability to give instruction s
to his attorney to defend the action in December, 1888, or from that time t o
the present. Nor is there any explanation of the laches in all the subsequent
judgment creditors of the defendant (later in date than Cameron's), all of whom
are much more interested than Harper himself in having Cameron's judgment
set aside. It is not suggested that all these were, by Cameron's machinations ,
kept in ignorance of the circumstances now alleged . Any one of these
creditors might have brought an action to get Cameron's judgment set asid e
which, obtained on these fraudulent notes, was sweeping away the whole o f
Harper's estate . Lord Justice Bowen has observed upon the danger of readin g
anyhting into an affidavit, i . e ., inferring facts which the defendant himsel f
abstains from alleging . And on the affidavits I am by no means satisfied that
the defendant was not sane enough to be perfectly " sui juris " when he gave
these notes . I am by no means satisfied that the defendant could at any tim e
have procured the return of these notes in an action of deceit . I cannot help
thinking that the defendant was perfectly aware of his position, when he
allowed it to go by default in December, 1888, and has been so ever since. It i s
not alleged that the ten or a dozen judgment creditors of the defendant, whose
remedy is wholly forfeited by reason of the plaintiff's judgment, are all unde r
mental or any other disqualification, and it seems quite clear that none of
them have ever had any belief that they could thus easily obtain satisfaction o f
their claims. And it is not clear what pecuniary interest the defendant him-
self has in setting this judgment aside, or in having it reviewed, for if the whol e
fund in Court be taken from Cameron none of it will ever come to Harper .

I, therefore, refuse the application .
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CREASE, J . alleged, but denied that the injury seriously affected th e

	

1892 .

	

brain of, or that it rendered the said Thaddeus Harper of un -
Jan . 16. sound mind and incapable of attending to his affairs and con-

DIVISIONAL
ducting his business generally . It then set out the transactions

COURT . of which the giving of the $50,000.00 note by the plaintiff wa s

	

1893.

	

the outcome, alleging that they were bona fide and without
August 18 . fraud .

It then alleged the various proceedings taken in the actio n
of Cameron v . Harper as above set out, and claimed that th e
question of the validity of the judgment by default, was res judi-

cata by the judgment of the Chief Justice dismissing the motio n
to him to set it aside, and by the decision of the Divisional
Court upon appeal sustaining his judgment ; and also that th e
plaintiff herein was estopped by his laches delay and waiver b y
reason of the part that he had taken in the said proceedings .

The proceedings in Cameron v . Harper, and the plaintiff's con -
Statement . duct in relation thereto, as alleged, were not disputed .

At the close of the case, MR. JUSTICE CREASE, in charging th e
Jury, left the questions of fact in dispute going to the questio n
of fraud and undue advantage in the obtaining of the notes, an d
the question of the mental incapacity of the plaintiff, to th e
jury, in questions to which they returned answers as fol-
lows :

Q. Was Harper at the time of the contract of unsound mind ?
A. Yes .

Q. Was the transaction of the $50,000 note fair and bon a
fide ? A. No.

Q. Was the consideration unconscionable ? A . There was n o
consideration .

Q. Was the act without deliberotion ? A . Yes .

Q. Was it without independent advice ? A . Yes.

Q. If Harper was of unsound mind at the time of the mak-
ing of the notes, was Cameron aware of it at the time ?

HARPE R
v .

CAMERON .
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To this question six of the jury answered "yes," and two CREASE, J .

" no . " (a)

	

1892.

The jury also stated mero mote suorum that they were all for Jan . 16.

a verdict for the plaintiff .

	

DIVISIONA L

Hon. A. N. Richards, Q.C., and E. V. Bodwell now moved for
COURT .

judgment for the plaintiff and resisted a cross motionfor judg-

	

1893.

ment for defendant and argued .

	

August 18.

The findings of the jury are conclusive for judgment for HARPE R

v.
plaintiff . He is not estopped by the judgment by default in OAxERON .

Cameron v . Harper or by the judgment of the Chief Justic e
or of the Divisional Court on the motion to set it aside, or by
his course of conduct or that of his solicitor in that action afte r
notice of the judgment, from raising in this action the ques-
tion of his mental unsoundness throughout from the time of th e
making of the note and substituted notes in question down to
the date of the verdict, and the incidental question of the fraud
of the defendant. Carew v . Johnston, 2 Sch. and Lef . 280 ; Gore

v . Stackpole 1 Dow 18 ; Flower v . Lloyd 6 Ch. D. 297. A judg-
ment by default does not operate as an estoppel—Howlett v . Statement .
Tarte, 10 C.B., N.S ., 813. There must be an adjudication upo n
the merits for that purpose—Baker v . Booth, 2 Ont. O. S. 373 ;
Chisholm v. Moore, 11 U .C.,C.P., 589 ; Palmer v. Temple, 9 A.

& E., 508 ; Sedden v. Tuton, 6 T.R., 607 ; Baggott v . Williams,

2 B. & C., 235 ; Earl of Bandon v. Becher, 3 Cl. & F ., 479 .
The application against the judgment was for leave to raise
the issue of plaintiff's insanity in that action, and was t o
the discretion of the Court for an indulgence, which th e
Chief Justice refused, leaving the plaintiff to his remedy b y
independent action. A judgment may be relieved against by
independent action upon the ground that the defendant wa s
incompetent to defend himself—Carew v. Johnson, 2 Sch . Si
Lef. at p . 292 . The Court could only have admitted plaintiff to

" (a) By the Supreme Court Act O .S .B.O ., 1888, cap . 31, secs . 48 and 49. In
civilactionsexcept onbehalf of the Crown for fines or forfeitures it shall b e
lawful to receive the verdict of three fourths or of any proportion equal to o r
greater than three fourths of the jury, after the expiration of three hours fro m
the time when such jury shall have returned to consider their verdict, in cas e
(at the end of such three hours) they shall not be unanimous ."
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.GREASe, J. defend by deciding in his favour on that motion the question o f

	

1892.

	

his unsoundness of mind up to that date, for, if he was o f

Jan . 16 . responsible and competent understanding, his conduct, laches
and acquiescence barred him from setting it aside ; and that

DIVISIONAL
COURT. question of his then or previous mental condition the Court

	

1893 .

	

rightly refused to decide in Chambers upon affidavit, as it wa s
August 18. a proper subject of enquiry before a jury as a main issue i n

HARPER
an independent action. It cannot be said that the plaintiff was

v .

	

estopped from bringing this action or that the question Of hi s
CAMERON .

mental unsoundness and the incident fraud of the defendan t
became res judicata by a judgment which refused to admit hi m
to be heard upon a trial of those issues . The question mus t
now be regarded in the light of the finding of the jury that
plaintiff was of unsound mind. There are no laches as against
a lunatic—Carew v . Johnson, supra . There is no express finding
by the jury that plaintiff was of unsound mind at the date of ,
or since the judgment by default, but insanity once found is
presumed to continue . Pope on Lunacy, 2nd Ed . p. 408 and

Statement, cases cited . The verdict is also in effect a general verdict fo r
plaintiff and includes all findings necessary to sustain it . Rules
36, 66, 117, 134, 357 and 244 for the protection of persons unde r
mental disability in regard to legal process against them apply ,
and that judgment is now, by the finding of the jury, void a s
against the plaintiff for non-compliance with those rules .

Charles Wilson and A . E. McPhillips, contra .

The proper course for the plaintiff was to apply as he di d
to set aside the judgment by default ; Supreme Court Act
C.S .B .C . Cap. 31, Sec . 13, s .s . (7)—Vint v. Hudspith, 29 Ch. D . ,
322. The conduct of the plaintiff after the judgment bars
him from setting it aside in this action to the same extent as i t
did upon his motion in that action, the question being one o f
estoppel by waiver, which can only be rebutted by an expres s
finding that lie was not of competent mind to defend himsel f
or to understand the nature and effect of the judgment agains t
him. There is no such finding by the jury . The contrary
was found by the Chief Justice on the plaintiff's affidavits mad e
at the time, and the fact of his moving against the judgmen t
shows that he knew its nature and effect, but, though he
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swore that he was of unsound mind at the time of giving the CREASE, J .

notes, he did . not pretend that he was so then, or that it was

	

1892 .

by reason of want of understanding that he suffered the judg- Jan . 16 .

tnent to go against him. A judgment by default constitutes
O

an estoppel—Williams v . Richardson, 36 L.T., N.S., 505 ; Di COURRT̀ '

Kendall v. Hamilton, 4 App . Cas. 504. No presumption of

	

1893 .

continuation of insanity arises except upon a general find- august 18.

ing by inquisition ; in any case it is a presumption of fact
HARPER

and rebuttable, and must be left to the jury as a fact and a

	

v .

finding obtained upon it. It is not a conclusion of law . CAMERON .

There is no such presumption as against a judgment, which ,
at all events, if it is not an absolute estoppel, shifts th e
onus and is prima facie evidence of every fact necessary t o
sustain it. Where there was a finding of a jury on an in-
quisition of insanity which over-reached the period in dis-
pute, it was held that the finding afforded a presumption o f
insanity, but there being some evidence that some time
after the lunacy was stated to have existed or commenced ,
the party was not of unsound mind, an issue was directed Statement.
whether he was of unsound mind at the time in question .
French v. Mainwaring, 2 Beay. 115. Here there is evidenc e
and a previous finding, that plaintiff was not of unsoun d
mind at the date of the judgment, and no finding to th e
contrary. The contract of a lunatic, who, by reason o f
lunacy, is not capable of understanding its terms or form-
ing a rational judgment of its effect on his interests, is no t
void but only voidable at his option, and this only when hi s
mental state was known to the other party, as was found here .
Pollock on Contr . 4th ed. Page 160 ; Moulton v. Camroux,

2 Exc. 487, 4 Exc. 17 ; Jacobs v. Richards, 23 L .J ., Ch., 557 ;
Matthews v . Baxter, L.R., 8 Exc . 132 . Adopting therefore
the findings of the jury as to the unsound condition o f
plaintiff's mind at the time of making the original note, or
even of the substituted notes, although that is not found ,
and that defendant knowingly and fraudently obtained the
notes, the contract was one capable of being ratified in a

subsequent lucid interval, and the suffering of judgment t o

be obtained upon it, , . and the subsequent conduct : of
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1895 .

	

CREASE, J. ::—

	

January 16', 1892.

August 18 .

	

The jury after hearing the evidence as to Cameron's con -

HARPER
duct in the $50,000 transaction and after eleven days

v.

	

patient trial found that : It was not fair and bona fide and
CAMERON, that there was no consideration for it, in other words that

it was a fraud : "That the act of Harper was withou t
deliberation ; that it was done without independent advice,"
of any solicitor of his own, and that Harper himself, at
the period of the contract, was of unsound mind, and that
Cameron was aware of Harper's insanity at the time of giving

Judgment,
the notes. And the jury also stated that they were all fo r
a verdict for the plaintiff, so that there was, in effect, a
general verdict for the plaintiff, and such a verdict given
in addition to the specific findings of fact returned in
answer to the questions put to them, imports a finding of
every additional fact necessary to sustain such a verdict.

Combining these several specific findings into one, w e
have the jury declaring that the $50,000 note transaction was
neither more or less than a deliberate fraud on the part o f
the defendant, practised upon a man whom he knew to b e
of unsound mind . So much for the facts .

It is when we come to the law, as applicable to the stat e
of facts here disclosed, that we reach the most importan t
portion of our task, and find ourselves face to face wit h
that difficult section of English jurisprudence, known as
the law of Estoppel ; and particularly that portion of i t
called into exercise here—the question of res judicata : the
law on estoppel by record .

At the commencement of the plaintiff's case, a prelimin-
ary objection was raised by the learned counsel for th e
defendant, that as one issue in this case was the plaintiff' s

GREASE, J . plaintiff, in the absence of a finding of the jury that he wa s

1892,

	

of unsound mind at that time, constitutes a ratification .

Jan. 16 . The contract was also executed and the parties cannot b e
restored to their original position .

DIVISIONA L
COURT.
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sanity or insanity, the action could not be maintained CREASE, J.

under any circumstances ; and that a commission should

	

1892 .

issue under the 16 and 17 Viet . cap. 70 (Imp.), section 38, Jan.16 .

et seq., to ascertain plaintiff's sanity or insanity, when
DIVISIONA L

the proof of the latter would be a bar to all the subsequent COURT.

proceedings, which would then fall to the ground.

	

1893 .

August 18 .
This I over-ruled, on the ground, among other things,

that it would be a roundabout, expensive and ineffective HARPER
v .

way to proceed, first by a commission de lunatico, to enquire CAMERON .

as to total insanity, as, assuming that to be ascertained ,
another proceeding, not very feasible for a pauper, woul d
be required to carry its conclusions into practical' effect .
Whereas, by the present pleadings, as amended by th e
Divisional Court, in accord with numerous precedents, the
lower grades of insanity, such as weakness of mind, menta l
incapacity to contract, would at once be effectively reached ,
and the contract fraudulently made with a person under suc h
influence could be set aside, together with the judgment b y
default which was the result .

	

Judgment .

It is with the effect of fraud on mental incapacity tha t
we have now particularly to deal .

Under these circumstances it became next to imperative
to proceed by a distinct action, bringing forth the frau d
and the unsoundness of mind of the plaintiff to the light o f
day. This, since the Judicature Act, with its equitable
predominance, became law, the plaintiff by this action ha s
been enabled to do .

We may learn something from a case which occurred i n
1877, not directly in point, but very suggestive . Now, as
to the form in which the present action is brought, for th e
plaintiff here is asked by the defendant to proceed back -
ward, i . e ., to open up the last decisions which affect hi m
first, instead of at once attacking the root of the matter—
the causa causans and its effects. The case cited above was
that of Flower v . Lloyd, 6 Ch. D., 297 .

The plaintiff in that suit sued for and obtained judgment
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against the defendant for infringing a patent . The Court

1892. of Appeal reversed the judgment . After the order of appea l

Jan. 16. was passed and entered, the plaintiff applied to the Court o f
Appeal for a re-hearing, because the expert of the court ha d

DIVISIONA LU . been fraudulently misled in examining defendant's work s
1893.

	

for the court, so that no opportunity could be had of exam -
August 18. ining the point in which the defendant's process resembled

HARPER
that of the plaintiff. It was held that the Court of Appea l

v .

	

had no jurisdiction to rehear the appeal and that plaintiff' s
CAMERON• remedy was by original action without leave of the court ,

analagous to a suit under the old practice to set aside a

decree as obtained by fraud .

I must not omit to mention that besides a commission

de lunatico which the defendant's counsel, at the opening
of the case, considered a sine qua non if the plaintiff

wished to succeed in his present contention, it was suggested
on the motion for judgment on the part of the defendan t

that Harper's only means of redress would be by an actio n
Judgment . of deceit against Cameron, which counsel sought further t o

limit, on the authority of a common law case, by insistin g
that it should first be preceded by a successful application

to the court to restore the action of Cameron v . Harper, by
admitting Harper to defend . In fact the defendant ap-

peared ready to adopt any kind of attempt to remedy th e
gross injustice under which Harper has suffered, except th e
method sanctioned by the Divisional Court. An action of

deceit would not only have been a not very practicable
proceeding, but would have raised up a new set of difficul-

ties of its own ; would have shut out all recourse agains t
the notes and the property, or at least Cameron's share o f

the proceeds of the promissory notes, and have been par-

ticularly ineffective for the cure of the injustice which with

the accident, has reduced the plaintiff to his present miserabl e

condition .

There are several cases upon the extent to which matter s
of record operate as an estoppel, which may usefully find a

place here .
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A judgment recovered for a defect in pleadings, and no t
on the merits, Baker v . Booth, U .C. Jur. 407, is no bar to
another action .

Mr. Anson in his work on Contracts, p . 322, is to the same
effect. He gives as the conclusion derived from a consider-
ation of numerous authorities which he refers to on th e
subject that it is important to bear in mind that an advers e
judgment in order to discharge the obligation by estoppin g
the plaintiff from reasserting his claim, must have proceeded
upon the merits of his case .

In Chestnutt v . Fraser, 6 Baxter 217, we find to the effect :
That, if the decision was rendered upon a mere motion, or

non appearance of the plaintiff, the parties are at liberty to
raise the main issue again in any form they may choose .

Lampen v . Kedgewin, I Mod. 207 (an old ease), is an
authority that a judgment to work an estoppel agains t
another litigation upon the same cause must have been o n
the merits. In that case where judgment was given agains t
the plaintiff on the insufficiency of his declaration, th e
defendant was not allowed to plead this judgment to a sec-
ond action for the same cause, although the entry of th e
record, by some mistake or design, was " nihil capiat "
instead of " eat sine die ." In giving judgment, Chief Justic e
Sir Francis North decided : " There can be no question, but
that if a man misstate his declaration, and the defendan t
demur, the plaintiff may set it right in a second action .
We must take notice of the defendant's plea, for upon the

matter as that falls out to be good or otherwise the second action
will be maintainable or not ." The other judges ATKINS, WYND-

HAM and ELLIS, as the old note has it, agreed with him " in

omnibus ." Lord Romilly's view of res judicata also implied
the necessity of an actual trial to constitute an estoppel b y
record . Res judicata, by its very words, he has told us ,
meant a matter upon which the court had exercised its judi-
cial mind, and, having come to the conclusion that on e
was right, and having pronounced a decision accordingly .



380

	

BRITISH COLUMBIA REPORTS .

	

For, .

CREASE, J . This was the opinion of the House of Lords, and is in

1892. accordance with the weight of reasoning on the subject at

Jan . M.
the present day . Nottawasaga v. Hamilton &c. Railway Co . ,

16, Ont., App. p. 52, HAGARTY, C .J., Ont., in delivering
DIVISIONAL

COURT . judgment as to res judicata, cited with approval Conch a
1893 .

	

v . Concha, 11 App. Cas. " That case," he says, " gives a
August is . clear exposition of the law as to res judicata as applied to

that case." It is not, but if it were necessary for the decis -
HARPER

v .

	

ion and judgment in a former suit to determine th e
CAMERON . question now in controversy, then the doctrine (of res

judicata) would apply, otherwise presumably not. In De
Mora v. Concha, 29 Ch., Div. 268, it was held that the decree
of the Probate Court was not conclusive in rem as to
domicile. For it did not appear that the decree was base d
on the finding of domicile. The judgment is only taken ,
says Lord Ellenborough, for its proper purpose . Hobbs v.

Henning 17 C. B. N. S . 791, sums up all the cases as t o
res judicata, and arrives at the same conclusion. A judg-

Judgment . ment is final only for its proper purpose and object .

We now turn to the defence .

The defence consisted of the assertion of the capacity o f
the plaintiff, reliance on the laches of the plaintiff in th e
non-production of any allegation of his insanity until a
recent date, and the succession of transfers which had take n
place of the property, and of judgments and other admis-
sions which it was alleged had passed in rem judicatam ,
and so estopped the plaintiff from any further action in th e
matter .

While the plaintiff laboured under mental disability, dela y
and conduct which would otherwise be attributed to hi m
as laches would in point of fact be the laches or mis-
apprehension of other men, and would not legally affec t
him or his rights . There were no such laches, in any case ,
as to create an estoppel by conduct, whether by negligence ,
waiver or election, irrespective of the fact that Harper from
his unsoundness could not create such an estoppel . To me,
now better informed, it is not at all surprising that the
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Court also should not have paid more attention to hi s

malady. The evidence given on the changes that have

taken place in the plaintiff's mental condition, from th e
accident to the present day, have never before, I venture t o

think, been brought distinctly to the notice, or, supporte d
by suitable proofs been submitted for the serious considera-

tion of any one of the judges ; if once they had, the case
would never have gone further, and this, in my opinion ,

affords an ample explanation of the delay . I do not dwell

on Harper's own application to be declared non compos upon

his own personal affidavit of his own insanity because the
evidence of a lunatic of his own insanity is inadmissable ,

Greenslade v . Dare 20 Beau., p . 284 ; and the affidavit there -

on, as to that can only be treated as it was epitomised by

the learned Chief Justice, " Its strength was its weakness ."
If it had any effect at all it would, I venture to think, point

rather in the direction of non-sanity of the applicant. As
to the delays in the course taken by his latest legal advisers ,

they are easily understood . Had Harper gone, or rather

been sent to them, when the contract was being framed, o r
even when the writ was served, as any sane man woul d

have done, it is not a violent presumption, from the evidence ,

that the present proceedings would have been rendered

unnecessary . It is quite conceivable that Harper, while advanc-

ing his claims through his former legal advisers, perhap s
with the unconscious cunning of his malady, though against
his own interests, concealed, as well as he could, his infirmity .

The evidence at the trial, coupled with these considera-
tions fully accounts for the lapse of time . and the apparent

incongruities, which gave rise to the accusation of lache s

from the learned counsel for the defence. The foregoing

explanation, it appears to me,- fully harmonises also wit h

the more decided conclusions of the jury, acting upon fulle r

knowledge of the unsoundness of the plaintiff's mind, afte r

his accident of the 1st July and at and during theperiod o f
this contract and all its necessary incidents, an unsound-

ness according to several respectable witnesses—having th e

best opportunity of knowing—which has continued up to

Judgment .
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the present day, of which latter fact the general verdict o f

1892 .

	

the jury includes a finding. These considerations make i t

Jan . 16 . difficult to resist the conclusion that although ever sinc e
his accident he has not been of sound mind he ha s

DIVISIONA L
COURT . had just enough gleams of sense to be able, though onl y

1893. for a time, to conceal the full extent of his aberra -
August 18. tion from his former professional men . Had they been

HARPER placed in the box we should probably have had inter -
v . esting information on this point . The defendant's counse l

CAMERON .
referred to the affidavit sworn by Harper on his application
in chambers to set aside the judgment as a proof of his
sanity, and an instance of his collected thought . But
Harper, however imperfectly they were framed, had to brin g
forth his reasons for his application, and if the party con-
cerned in the preparation of it had been produced by defen-
dant in court, he probably would have given a statement o f
his opinion of what Harper's sanity was .

If defendant really brought it forward as an indication o f
sanity, that is a two-edged sword, as it would have prove d
most completely the plaintiff's case . The fraud, the weak-
ness of mind, the defendant's knowledge of it—and the tota l
want of consideration . But as I said at the trial, I do no t
lay much stress on that ; for insanity could not be prove d
by affidavit—it is quite sufficient that the decision then,
which was a matter in the judge's discretion, could not ac t
as an estoppel any more than any interlocutory order coul d
have that effect.

I think that the law is sufficiently clear that a judgmen t
obtained under the circumstances of this case works no
estoppel. We heard during the argument that estoppel s
had been described by several judges as odious . That
might have been so in early days, when under a strict con-
struction of the Common Law Estoppels were at times a n
instrument of oppression, but under modern English law ,
as now administered, they are the reverse of odious—seein g
that under the doctrine of estoppel it has been settled that
a subject matter once thoroughly heard and determined i n
all its parts by a competent tribunal, according to law, canno t

382

CREASE, J .

Judgment .
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one person has induced the other party to take as the basis DI COURT
AL

upon which he was to act.

	

1893 .

The law by a long series of decisions, very rarely inter- August 18 .

fered with by legislation, has recognized the existence and HARPER

value of estoppels . " Unless," says Lord Bramwell in Simm
OAUESOx .

v . The Anglo-American Telegraph Co., 5 Q. B. D., p. 202,
" that were the case I do not know how the business of life
could go on." But though estoppels are useful and neces-
sary in certain cases, and much of the old prejudice agains t
them has, on that account, disappeared, still they are to
be received with caution, and applied with care . Howlett
v . Tarte, 10 C . B. N. S., p. 813 in the same direction lay s
down the principle to the effect that, without adopting th e
old maxim that estoppels are odious, it is enough to say tha t
the doctrine is not to be extended beyond what there is Judgment .

authority for. In the present case we have to deal with th e
question of estoppel by record. The defendant here set s
up the judgment he obtained against the present plaintif f
upon the same cause of action in Cameron v. Harper, which
has been unreversed, as an estoppel, and claims that that is
a perpetual bar. Now, a man can only be estopped in any
legal proceeding which has become matter of record, whe n
the subject matter has been thoroughly and properly sifted
and tried between competent parties, without fraud or sur-
prise, or other circumstance which prevents the decisio n
from being a complete settlement of the matter in dispute,
and of every point which belonged to that subject callin g
for judicial determination . Henderson v . Henderson, 3 Hare ,
115, and cases there cited . In the present case the judg-
ment set up as an estoppel, and now sought to be set aside ,
was a judgment by default for want of appearance, in shor t
a judgment ex party . It could not, therefore pretend to b e
a judgment on the merits, and, therefore, could not work a n
estoppel .

be revived again, but passes in rem judicatam and becomes CREASE, J.

a perpetual bar. And as to estoppels, otherwise than by

	

1892 .

record, it is but just that the rights between two parties Jan. 16.

should be regulated on the basis that that is accurate which
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CREASE, J .

	

Taylor on evidence, Vol . 1, p. 98, lays down the principle
1892 .

	

that " estoppel must be certain to every intent ; because it may

Jan .16 . exclude the truth, for no one shall be prevented fro m
setting up the truth, until it is in plain contradiction to hi s

DIVISIONA L
COURT . former allegations and acts ." There can be no certainty

1893.

	

to every intent in such a judgment as that set up here a s
August 18. an estoppel . Bigelow on estoppel, p . 185, treating of a

HARPER
judgment by default says : " A judgment by default i s

v

	

not equivalent in principle or authority to a judgmen t
CAMERON .

on an issue fought out. A judgment by default for th e
plaintiff is good for the primary purpose of giving him a
right to have the sum adjudged collected ; but it has not
the full effect of a res judicata, because in reality it has been
ex parte ." It is argued by the defendant that the same facts
which are now brought forward by the plaintiff to-da y
might have been adduced by him in Cameron v . Harper ,
and, that, having had his opportunity, and neglected it, he
cannot now be heard, being barred. But Howlett v . Tarte ,

Judgment. 10 C .B., N.S., is an authority that defendant is not estopped ,
by an omission to set up in his first action the same facts
as the defence pleaded in a second action . It was never
held that a defendant is concluded by a judgment b y
default in an action for former arrears . Moreover, estoppel
does not operate conclusively where the thing averred i s
consistent with the record . Estoppel by record rests on th e
same grounds as admissions, a default is not to be treated
as an admission and a bad plea is not an estoppel . And
admissions must be voluntary, a point on which I shal l
subsequently enlarge. In Outram v. Morewood, 3 East, 354 ,
where the mere fact of a recovery was claimed as an
estoppel, it was settled, that it was not the recovery, but th e
matter alleged by the party, and upon which the recovery
proceeds, which creates the estoppel ; and when it has bee n
"distinctly," which I understand to mean completely, pu t
in issue .

Vice-Chancellor Knight Bruce, in his learned judgmen t
in Barrs v. Jackson, Y. & C . at p. 585, referring to the case o f
Outran' v . Morewood, says : " We find Lord Ellenborough
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laying it down in that case, that a judgment is final for its CREASE, J .

own proper

	

purpose

	

and object

	

and

	

no

	

further."

	

In an- 1892 .

other part of the

	

same judgment the

	

learned

	

Vice-Chan- Jan . 16 .

cellor lays down what is now the law very accurately .

	

He DIVISIONAL

says : " Lord Ellenborough and the Court of King's Bench, COURT.

in Outram v. Morewood, decided most accurately, with

	

1893 .

reference to the pleadings in that action at common law, August 18 .

that an allegation on record, upon which the issue has been HARPER

once taken and formed, is between the parties taking it, CAMEROx .

conclusive according to the finding thereon, so as to esto p
them respectively from litigating that fact once so trie d
and found." The action, however, in Outram v . Morewood,
raised as stated in the judgment of the Court, " as to th e
same property and for the same purpose, the same issue a s

was raised and tried in the action, the judgment wherein Judgment.
was pleaded ; and there are (the learned Judge is speakin g
before the Judicature Act) material points of distinction
between the system of pleading of the English Courts o f
Common Law and those of other Courts of Justice ." "But
it is, I think, to be collected that the rule against re -
agitating matter adjudicated is subject generally to thi s
restriction—that, however essential the establishment o f
particular facts may be to the soundness of a judicial decis-
ion, however it may proceed on them as established, an d
however binding and conclusive the decision may, as to it s
immediate and direct object, be, those facts are not at al l
necessarily established conclusively between the parties ;
and that either may again litigate them for any other pur-
pose as to which they may come in question—provided th e
immediate subject of the decision be not attempted to be
withdrawn from its operation, so as to defeat its direct
object . The limitation of the rule appears to me, generall y
speaking, to be consistent with reason and convenience, and no t
now to be opposed to authority. "

In Evelyn v . Haynes, Lord Mansfield allowed a secon d
action for obstructing a watercourse to be tried before him
on a plea of not guilty, where a verdict for plaintiff in
another action brought against the defendant for another
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CREA$E, J . obstruction to the same watercourse, was given in evidence .

	

1892 .

	

Lord Mansfield decided there was not such a determina-
Jan.16. tion of right by the former verdict as the law considered con -

DIVISIONAL elusive .

	

COURT .

	

Howlett v . Tarte, Supra, decided that, if there had bee n

	

1893,

	

a previous action between the same parties, founded upo n

	

Augus
t	 18 ' the same contract, and the defendant had suffered judg -

HARPER ment by default in that action, the defendant is not precluded

CAMERON . from setting up in a subsequent action any defence which
he could have pleaded in bar of the former, notwithstanding th e
defence is in confession and avoidance of the agreement whic h
is the foundation for the action . In the same case we find
the emphatic words, " Nobody ever heard of a defendant bein g
precluded from setting up a defence in a second actio n
because he did not avail himself of the opportunity of settin g
it up in the first action ."

In the motion for judgment the learned counsel for th e
Judgment. defendant cited on behalf of his client the case of Williams

v . Richardson, 36 L.T., N.S., 506, which was a judgment i n
default of appearance and was deemed a bar. But that is
not in point, because under section 3, Interpleader Act 183 1

(1 and 2 W. IV. c. 58, s . 3 Imp.) and this was a decisio n
under that Act, a judgment in default of appearance i s
created by statute forever a bar to claimant and all claimin g
through him. It is a case of a statutory bar . It is required
legislation to make it so. But an ordinary judgment by defaul t
like the present one is not so interpreted .

Price v. Berrington, 3 Mac. N. it G . 485, et seq . cited by
counsel for the defendant against, is, when rightly con-
sidered, in favor of the plaintiff. It was a case in 7 .851 long
before the Judicature Act of 1873 . It was a bill in 1836 to set
aside a conveyance in fee executed in 1809, on the ground
of unsoundness of mind of and of fraud and imposition upon the
grantor .

The fraud was not established . The insanity was . The
position of parties was this : The grantor, previous to
conveyance, settled and incumbered the property by a term
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of 1,000 years and had only a life interest in it, his childre n
and other parties being entitled subject to that interest .
The purchaser had dealt with and encumbered the property
in various ways. Judgment was first given in favor of th e
plaintiff, but on appeal the question was whether th e
insanity in 1809 entitled those representing him, or other s
interested in the estate to call upon a Court of Equity i n
1836, 27 years after the transaction, to declare the convey-
ance void, and order an account . Now, the position of the
parties in the case before me differed almost toto ccelo from
that of the parties in that case, for there the sale was
convenient to the Grantor to pay off a £600 mortgage .
The consideration was fair . There was no notice of the
insanity. No circumstance of fraud was proven . There had
been an enjoyment of 27 years . There were family arrange-
ments by settlement of the daughter of the purchaser and her
children, and the party acted bona fide .

Here the very reverse was the case . The reason given
by the Lord Chancellor for the dismissal of the bill was, no t
that a proper case of fraud and insanity could not be enter-
tained in equity, but because the bill under commen t
violated an established doctrine or canon in equity, viz . :
that "when a bill sets up a case of actual fraud " (and
fails) "and makes the fraud the ground of the prayer fo r
relief, the plaintiff is not entitled to a decree by establishing
some one or more of the facts independent of the fraud, bu t
which might themselves create a case under a totally dis-
tinct head of equity from that which would be applicable t o
the case of fraud originally stated ." But—the judgment pro-
ceeds—" a cause of direct and positive fraud of which th e
lunacy forms one part or circumstance is clearly the subjec t
of equitable interference," which is the case here . So that
this decision is not against, but in favor of the plaintiff ;
and as, under the Judicature Act, the principles of equity
prevail, would seem to support the mode in which the plaintiff' s
case has been presented to the Court .

In some part of the trial a suggestion was made that th e
plaintiff was estopped by his signature to the promissory
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CREASE, J . notes from saying there was no written assignment fro m

1892 .

	

Cameron to him of the of the half interest, and this aros e

Jan . 16 . from plaintiff's counsel calling attention to the fact tha t
there was no written evidence before the Court to show any

DIVISIONA L
COURT . actual assignment of one-half interest in the Lightning

1893 .

	

Lease to Harper from Cameron for the $50,000. None was
August 18 . produced . But as to this, it is not necessary to say more

HARPER
than that since it was found by the jury that the note s

v.

	

were signed by him while of unsound mind, they can not
CAMERON .

be taken as admissions such as estop the plaintiff becaus e
admissions must be voluntary, which these could not b e
without reason to guide the exercise of the will, and make
them so .

It was advanced by defendant's counsel en dernier ressort

that fraud had not been really made out in this case ; and that
the jury had only found " no consideration" for the contrac t
and that " it was not bona fide . "

That is taking as I have shown a very partial view of th e
judgment . pleadings, evidence and findings, and of my charge to th e

jury, in one part of which I distinctly stated to the jury :

"Now fraud is a thing which has to be, and it is ,
alleged in the pleadings ; and it is a thing which has to b e
proved ; and proved by the plaintiff. If you come to the
conclusion, for instance, that Harper, at the time of th e
alleged contract, was incapable of contracting, from un-
soundness of mind, and Cameron knew of it, and of cours e
used it for his own purposes, employing fraud . If all the
evidence adduced before you brings you to that conclusion ,
your verdict will then be for the plaintiff," and the converse was
just as fairly put .

It is scarcely possible to put the question of fraud i n
plainer words, and the jury answered them by their findings ,
and a verdict for the plaintiff, and, coming after the charge, mos t
clearly constitutes and includes a finding of fraud .

But even if only those two things were found, which de-
fendant's counsel treats as all the findings, i .e that there wa s
no consideration for the contract, and that it was not bona
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fide, taken with the pleadings and the charge to the jury ,
they would constitute a finding of fraud see Davy v. Garrett 7
Ch. Div. 489, which after laying down the law as I have given
it with respect to the allegation and proof of fraud says :

It may not be necessary in all cases to use the word fraud .
Indeed, in one of the most ordinary cases, it is not necessary .
It appears to me a plaintiff is bound to show distinctly tha t
he means to allege fraud . If defendant made to plaintiff
representations which he intended plafntiff to act upon
and which were untrue and known to the defendant to b e
untrue, that is fraud." And that is the case here .

The learned counsel's second contention founded upo n
Price v. Berrington, supra, that fraud and lunacy must both
be proved to induce the intervention of the Court to afford
the desired relief, was inapplicable here, where both fraud an d
unsoundness of mind have been found .

In the argument on the motion for non-suit, Mr. Richards
for the plaintiff dealt with the question of fraud, in language
in the general effect of which I concur—" The case is full o f
fraud from beginning to end. He is a man who has walke d
off with $50,000 from this poor unfortunate lunatic, and has
never given him 5 cents for it. I am sure there is plenty of
evidence of fraud. The whole case is fraud . "

Mr. Wilson for defendant made a passing reference to the
fact that Mr. Harper had not been medically examined pre-
paratory to the trial . If defendant had wished for such an
examination it would not have been refused . I do not lay
any stress on the absence of this, but it certainly is not in
defendant's favor .

But the evidence of the men and the medical witnesse s
was of a much more satisfactory character . All these, eac h
in his own manner, differing in detail, but identical in sub -
stance, described plaintiff's mental malady as continuing mor e
or less strongly, and producing continuous incapacity, from
the time of the accident up to the present day. There
is no evidence to justify the presumption of a lucid interval
nor such a finding by the jury, but the reverse . Of course

389

CREASE, J.

1892 .

Jan . 16 .

DIVISIONA L
COURT.

1893.

August 18 .

HARPER
V .

OAMERON .

Judgment .



390

CREASE, J .

1892 .

Jan- 16 .

DIVISIONA L
COURT .

1893 .

August 18.

HARPER
V .

CAMERON .

Judgment.

BRITISH COLUMBIA REPORTS .

	

[VoL .

every man is presumed to be sane until he is proved to be ,
or to have been insane. But insanity, once proved in thi s
case to have existed, is presumed to continue until it i s
proved to have ceased—Attorney-General v. Parnt her 3, B.C. C 443
p . Pope on Lunacy 2nd. Ed. 408, and the numerous cases ther e
cited, and accordingly the burden of proof attaches to th e
party who alleges a lucid interval or recovery. And what
the learned counsel who suggests the possibility of a luci d
interval, seems to have forgotten, is, that " the evidence i n
support of a lucid interval should be as strong and as de-
monstrative of the fact as when the object of proof i s
to establish derangements ." Attorney - General v . Parnther

Supra. That question has, however, been amply dispose d
of, and by the verdict of the jury as I have already indi-

cated. Harper having been shown to be of unsound mind
at the date of the giving of the notes, the onus of proof o f
any complete subsequent recovery during the period no w
picked out by counsel as not specially included nominatim

in the finding of the jury, was on the defendant Attorney -

General v. Parnther ; Supra, and see Pope on lunacy 408, an d
this was not done . What evidence there was was consid-
ered by the jury, and was decided against him, in this ne w
theory .

A dictum in Hall v . Levy 10 L.R.C.P . 154, was cited by
defendant's counsel against the plaintiff, " that when the
very same subject matter has been determined in a previou s
action, the plaintiff cannot sue again, arguing that that wa s
determined in the judgment of Cameron obtained agains t
Harper, which consequently suspended the right of action ,
and that a right action once suspended is gone for ever ." In
other words, that the matter became res judicata by that judg-
ment. If the learned counsel had gone a little further he
would have found a complete answer to his own proposition .

In estimating whether a particular judgment by defaul t
can form the subject of a fresh action on the merits o n
"the very same subject matter," it may be asked what i s
the same subject matter ? That is settled by the same case ,
which declares that to be " the same subject matter " when
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the same evidence is necessary to prove the right of action . CREASE, J .
And that is exactly the case here, where the then defendant

	

1892 .

is the present plaintiff. Estoppel is mutual . Notwithstand- Jan . 16 .
ing a judgment has been entered for default of appear-
ance, the subject matter of that action, viz ., the validity of DI COURT ' ~ '

the contract where fraud and insanity are alleged, has not

	

1893.

yet been tried, and consequently the right of action has not August 1s .

yet been suspended ; to effect that the evidence which is
HARPER

now produced is the evidence which would have had to

	

v .

have been brought forward in that action . And this is the OAMERON .

sufficient reason why " the very same subject matter " i s
now being tried in the present case, because it was neither
tried nor determined in the previous action .

One of the learned counsel for the defendant Mr . A. E.
McPhillips in the argument on the motion for judgment,
took up a somewhat different position from his leader .

It will be remembered that at the opening of the case ,
Mr. Wilson, for the defendant, laid down the condition as a
sin qua non for the successful conduct of any action against Judgment .

him, that a commission de lunatico inquirendo should first
issue, and that insanity once established, everything woul d
be made clear . Every other subsequent proceeding woul d
fall to the ground in due course . Now, his learned col-
league changes front, conceding that the Commission de

lunatico is not an indispensable preliminary after all—could
it have been in the light of the emphatic verdict of Harper' s
insanity, which had then been rendered ?—but that, insan-
ity or no insanity, plaintiff was estopped from the first by
not having attacked the record, the default judgment in ques-
tion at the time .

Now there are several things the learned counsel lose s
sight of in advancing this proposition—such for instance as :

1. That it is not a good contention that a party can only
set aside a judgment by default in one way, namely, b y
application to a Judge in Chambers .

2. That Cameron knew at the time of Harper's non -
saneness .
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3. That a judgment by default is no bar .

	

1892.

	

Yet the learned counsel went on to argue that at the tim e
Jan . 16. when Harper did attack that judgment in Chambers, th e

DIVISIONAL presumption must then have been the presumption o f
COURT . sanity, and that any other construction would affect al l

	

1893 .

	

regular practice, where one served a man supposed to b e
august 18 . sane and it then was nothing to them that he was insane .

HARPER And that the learned Judge in Chambers in dismissing th e
CAMERON . application must have felt that Harper, upon whom th e

onus was then supposed to lie, had not made out a sufficien t
reason for setting it aside, that the latter is therefore no w
,without remedy. This conclusion may, he adds, be hard .
Harper may have suffered a grievous wrong. He does not
deny that the decision was not on the merits . But sub-
stantial right must give way to technical rule . Everything
must bend to that ; and so he would have . justice itsel f
suffer under the Juggernaut of uniformity . In support of
this position he cites Vint v. Hudspith, 20 Ch. Div., 322, a

Judgment.
case as far back as 1855 . There a Court of Appeal refused
to hear a direct appeal from a judgment by default . The
Court of Appeal admitted they had jurisdiction to hear a
direct appeal from such a judgment, " but to prevent the
Court of Appeal from being flooded " by having to hea r
cases of first instance, decided that it would be the prope r
course to send it back to the Court whence it came, t o
correct the record, to restore the case and allow the de-
fendant to defend on the merits . The effect of this decision
therefore appears to be : That while reserving to the Cour t
the right and jurisdiction to hear the appeal, they decided ,
for the convenience of that particular Court, to refer the case
back to the original Court to restore the case for trial on it s
merits there . There is nothing in this on the defendant' s
own showing, to make it applicable to the present case, or
to support, as of right this more recent contention of th e
defendant's, viz . : The fear is lest anew precedent for makin g
it necessary to examine into every man's presumable sane-
ness before serving him with process . Yet that, after all ,
is a thing which is clearly contemplated by the Supreme
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Court Rules as possible and even necessary under the circum-
stances of such a case as this, as was most clearly shown by
Mr. Richards in his admirable opening address and state-
ment at the trial . Cameron, it was abundantly shown, with
the knowledge he was proved to have of the plaintiff's
unsoundness of mind, was bound to have taken advantage o f
Supreme Court Rules 36, 117, 56, 134, 244, and 357, o r
such of them as suited the case of a defendant under suc h
disability. But these, for purposes of his own which ar e
no longer a matter of conjecture, Cameron avoided callin g
into requisition. The reason of this is self-evident. It
was imperative on him to appear to consider Harper o f
sound mind and to hurry on legal process at all hazards,
and at whatever injury to Harper, if he wished to get a penn y
of the anticipated plunder, lest the poor weak-minded man
should find some early way of bringing out before the court
the incapacity on his part which the result of the trial
has now made so clear. And counsel's next quotation ,
which he averred to be his highest authority, is not mor e
appropriate . It is Hvffer v. Allen, L.R., 2 Exch . p . 15.
There, a defendant, after being served with a writ of sum-
mons for a certain debt, paid the plaintiff £'20, a part of th e
debt, on account, instead of paying it into court to abid e
the result of the action, and then signed a confession of th e
debt. Upon execution issuing under a fi fa for the whole
debt, without credit being given for the money he had paid
on account, and without attacking the record, the defendan t
there sued the plaintiff for malicious prosecution . The record
was produced as for the whole amount, and, of course, bein g
incontrovertible, barred the action, and the defendant too k
nothing by his application. It was against all analogy
and precedent, and he, of course, was referred back t o
the court of first instance, to correct the record before, i f
at all, he could proceed for malicious prosecution . There the
debt, the cause of action, was doubly admitted, partly by pay-
ment on account and partly by the confession, and the onl y
question on the merits was the excess of the amount . So
this, which was cited as the defendant's strongest authority,
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has in reality no application to the present case, where, i n
addition to no trial on the merits, unsoundness of mind, an d
incapacity known to the then plaintiff at the time, and deliberat e
fraud are prominent ingredients in the action, and the objec t
of it being not to open up, but to set aside the Cameron judg-
ment altogether.

The present action, moreover, is under the Judicature Act .
The above case does not therefore apply . Up to this point I
have contented myself with giving authorities showing that a
judgment by default of appearance cannot of itself be success -
fully pleaded in estoppel ; and what the general rule is as t o
estoppel by record at the prasent day .

We have now to consider it in relation to the peculiar posi-
tion of the plaintiff Harper, whom the Jury una voce have
declared to have been of unsound mind at the period of th e
contract and the transaction of the *50,000 notes, and whom th e
evidence generally and the finding of the jury has declare d
to have been of unsound mind ever since his accident . On this
point the law speaks with no uncertain sound .

Story in his work on Equity Jurisprudence, at p. 242, tell s
us that Courts of Equity view with jealous care dealings with
persons non compotes mentis. There must be uberrima fides ;
and those dealings must be just and beneficial to the perso n
so afflicted . Purchases made from them must be made withou t
knowledge of their incapacity. Equity will even reliev e
against acts done, and contracts made, under the temporar y
insanity of drunkenness ; where procured by fraud or impositio n
of the other party .

Morton v. Camroux, 2 Exch . p. 487, was cited as a n
authority against the plaintiff having the Cameron judg-
ment set aside. That was the case of a person apparentl y
of unsound mind, not known to be otherwise, entering into
a bona fide contract, executed and completed—where tim e
parties could not be placed in statu quo—and was quoted a s
an instance of a contract which could not be set aside . But
it is a precedent not applicable to the present case, for here
Cameron knew the plaintiff was of unsound mind, and the
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contract has been found to have been not bona fide but

fraudulent. If either of such conditions had been develop-
ed in the case under citation the conclusion would hav e

been exactly the reverse . The courts deal with persons no t

of sane memory very much as they regard infants . Pothier

on Obligations, c . I . s . I . Art I ., defines an agreement as th e

consent of two or more persons to form some engagement ,

or rescind or modify an engagement already made Duorum

vel plurium in idem placitum consensus . Again, speaking of

persons capable or incapable of contracting he says in Art, 4 :

"The essence of a contract consisting in consent, it follow s
that a person must be capable of giving his consent, and

consequently must have the use of his reason, in order t o

be able to contract." Lord Mansfield considered a lunati c
" like an infant," and described the privilege which the law
gives to persons under such disability, as a shield, not a

sword.

In Morton v. Camroux, Supra, Pollock, C .D. for the Court ,

said, " The old rule—no man can stultify himself " now i s

no doubt relaxed, and unsoundness of mind (as also in-
toxication) would now be a good defence to an action upo n

a contract, if it could be shown that the defendant was not

of capacity to contract and the plaintiff knew of it . Dane

v. Viscountess Kirkwall, C. & P. 679, and Gore v, Gibson, 13

M. & W., 623, fully support this doctrine .

In the case 3 C . & F. (509) Earl of Brandon v . Becher, Lord

Brougham, while giving the decision that the Court of Chancer y

had no right to review a decree of the Court of Exchequer, an d

that nothing less than a Court of Appeal could give redress i f

such decree is erroneous, added that proposition is true, but it i s

equally true that if a decree has been obtained by fraud it shall

avail nothing for or against the parties affected by it, to a prosecu-

tion of a claim or defence of right . These two propositions ar e

undeniably true ; they are recognized in practice, they ar e

independent of each other, and they stand well together . That

was the rule stated in the Duchess of Kingston's case, as deduced

from all the authorities in a case, which, having been decided in
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the Court of Arches, was conclusive and binding on all the other

	

1892.

	

Courts, not Courts where that judgment was before them o n
Jan . 16. appeal . In that case Mr . Solicitor-General Wedderburn, who m

DIVISIONAL Lord Brougham quoted in extenso " because of the aptness o f
COURT . his words "—thus summoned up the effect of all the authoritie s

	

1893 .

	

as to res judicata :—" A sentence is a judicial termination of a
August 18. cause agitated between real parties, upon which a real interest

HARPER has been settled . In order to make a sentence there must be a

CAMERON .CeRON .
real interest, a real argument, a real prosecution, a
real decision." Of all these requisites not one takes
place in a fraudulent and collusive suit. There is no
judge, no party litigating, no party defendant, no real interest ,
brought into question. This rule of estoppel is quoted by Vice -
Chancellor Knight Bruce in Barrs v. Jackson, I . Y . St C. 585 ,
and, although the judgment in that case was reversed, yet thi s
rule of estoppel was left untouched, and is quoted with approva l
by Chief Justice Earle, and other eminent judges . It is especiall y

Judgment, applicable to the judgment in Cameron v . Harper, for there,
there was no defendant, no real interest, no real argument, an d
no real decision .

A judgment like the present one, taken ex parte, is at the peril
of the party who takes it . It is not a judgment pronounced b y
the court, but the act of the party conceiving what the judgmen t
of the court would be if the other party had appeared . If such
a judgment, as was signed by Cameron, had been made agains t
an infant, it would not have bound him, and I ought to conside r
this judgment against Harper, a man proved to be of unsoun d
mind, as if it were a judgment against an infant .

In the eye of the law they are and were at the time of th e
contract, under a similar disability to contract, and a contract s o
made is not only voidable but void . The learned counsel for
the defendant who in an eleven days' trial exhausted every argu-
ment in favor of his client that learning, long experience an d
forensic skill could supply, and left not a single point unem-
ployed which appeared in any way to further the object of th e
defence, contended that the judgment by default had been
affirmed by the learned Chief Justice on the application to set
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aside, in Chambers ; that his decision had been confirmed by CREASE, J .

the Divisional Court, from which at that time there was no 1892.

appeal, and that the plaintiff was therefore out of Court . That Jan . 16 .

a receiver had been appointed at Cameron's instance, sales of all
ISIONA L

Harper's property of all kinds had taken place, had been con- DjCOURT
.

firmed by the Court, and the whole position of parties had been

	

1893 .

so entirely changed that, whatever Harper's claims originally August 18.

were, however great his sufferings, and however miserable the HARPER

condition to which he had been reduced, by no fault of his own,

	

v .
in consequence of this fatal judgment, matters could never be

CAMERON.

replaced in their original position, he had now no remedy an d
no resource, and Cameron, the origin of all this, was now legall y
entitled to judgment . But the strength of all this argument falls to
the ground upon a closer inspection of the basis on which it rests .
It will already have been apparent to all who have followed m y
previous observations on the cases, that the judgment by defaul t
upon which every subsequent proceeding in Chambers ha d
taken place, has been successfully attacked, and even if con-
sidered, without the admixture of insanity or mental unsound - Judgment .
ness of Harper which has been so fully disclosed—even at law ,
was never res judicata, and when its fraudulent origin was i n
due course of law exposed before the court, its reversal becam e
imperative ex debito justitice . The subsequent application i n
Chambers to set it aside under the circumstances already set forth
in this judgment, could not give it a vitality which it did not
itself possess, it was not possible that the learned Chief Justic e
should try a case of suggested insanity upon affidavit, or i n
Chambers—and the decision of the Divisional Court whic h
necessarily under these circumstances, as brought before it, o r
rather owing to the way in which they were attempted to b e
brought before it—could not go any higher than the final judg-
ment itself, or be of higher force in the direction of res judicata

than the Chamber decisions themselves . The superstructure
could not be stronger than the foundation ; and when that was
undermined, and fell in, all that was erected upon it, up to th e
point to which I have gone, necessarily fell with it . And it is
a remarkable instance of the legal acumen and patient researc h
of the learned leader on behalf of the plaintiff and those who
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assisted in the preparation of the case as well as of the cross -
examining skill and ability of his learned junior on the sam e
side, that under circumstances of such great difficulty, evidenc e
of the best quality and character has been collected and arrange d
in such abundance and order, and so clearly educed, in as com-
plicated and difficult case as has ever been before this court, a s
to leave no doubt, on the minds of the jury of the justice of th e
plaintiff's claim .

And this, simply at law . But if, notwithstanding th e
conscientious care which has been taken, in a prolonged an d
earnest analysis of all the evidence, of every authority ,
and every argument adduced during so lengthened a
trial, and of the cases bearing on so difficult a section of Britis h
jurisprudence as that of estoppel, anything should have escape d
observation and treatment in the foregoing remarks, th e
deficiency will be more than amply supplied by a consideratio n
of the disability under which the unfortunate suitor in this cas e
labored, from his unsoundness of mind . The additional strength
which this adds to each portion of his case makes the justice a s
well as lawfulness of the plaintiff's present contention, in m y
opinion, simply irresistible .

It is true that the situation of parties has been partially
changed . Certainly, it is not what it was at the time the allege d
contract was made . Indeed, it may be assumed, for the purpose s
of this case, that all Harper's property of every kind has change d
hands, but that, I take it, need not affect the present decision .

If I understand the pleadings aright, only Cameron's interest ,
the $20,000 of plunder which he so unrighteously obtained, i s
practically and immediately affected by them . He alone is made
defendant in the action, and, although the names of othe r
persons have been so freely used and some were present a s
witnesses throughout the trial, none have been made parties t o
the suit, consequently no decision can be now made as agains t
them. Cameron, and Cameron only, the causa terterrima mali i s
the object aimed at in this case .
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And I think it will be conceded by any one who can, without CREASE, J .

any previous bias, go carefully through the facts, and the law

	

1892

which I have taken pains to elucidate, that, as against Cameron, Jan. 16 .
the plaintiff has conclusively proved his case .

DIVISIONA L
COURT .

	

That for him, the only one out of the numerous actors on the

	

1893 ,

scene who has thoroughly conducted himself with mala fides, to August 18 .

the ruin of an unhappy man already afflicted by an incurable
HARPER

and tormenting malady—to this defendant, at least it is to be

	

. v.

hoped, a day of retribution has come .

	

OAMRRON.

Not only the deliberate verdict of his fellows, with universa l
approval, has been declared against him—and even if it could
be technically disturbed—in the minds of honest men, would stil l
remain indelible ; but after close consideration and research I fin d
it my duty to decide that the findings of the jury are conclusive
for judgment for the plaintiff, so that the conduct of the
defendant will not go unwhipt of justice, but, so far as at the lon g
interval of time is practicable, he must refund what he has so
unrighteously obtained, and make what imperfect compensatio n
the law can enforce for the great injury he has so remorselessly
inflicted on an innocent and helpless man .

My decision, therefore, is that the judgment of the 10t h
December, 1888, be set aside, and (so far as relates to th e
defendant) in the terms of the motion for judgment, with costs .

Judgment for plaintiff .

The defendant entered a motion to the Divisional Cour t
to set aside the judgment for the plaintiff, and the findings of th e
jury, and for a new trial upon the grounds that the said finding s
were against evidence, and also entered an appeal to the Full Cour t
upon the ground that the judgment for the plaintiff was no t
warranted by the findings of the jury . Both motions were
argued together at the Regular Sittings of the Full Court, th e
Court also sitting as a Divisional Court .

Judgment .

Statement .
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1893 .

August 18.

	

BEGBIE, C. J.—In this case, we have all come to the sam e
HARPER conclusion . The matter comes before us in two ways ; to the

CAMERON . Full Court by way of appeal from the judgment, to the Divisional
Court by way of application for a new trial on the ground that
the verdict is without evidence and against the weight o f
evidence, or, in other words, is such as no reasonable men coul d
have come to upon the evidence before the jury . As a matter o f
convenience, the whole matter was argued before us, constituted
so as to have jurisdiction both as a Full Court and as a Divisional
Court . The question mainly turns on the motion argued before
us as a Divisional Court, viz : for a new trial on the ground tha t

Jud
of

ent the verdict is without evidence or against evidence . At the trial ,
Begbie, C . J . it was necessary for the plaintiff to establish two things as consti-

tuting the fraud by reason of which he claims relief . First, that
Harper was at the time of the contract, viz ., in November, 1887 ,
intellectually unable to manage his own affairs ; and, second ,
that Cameron was aware of this, and took advantage of it t o
induce him to enter into the impeached contract . The jury
have found for the plaintiff. The defendant, in order to se t
aside their verdict, must be prepared to establish that the
findings of the jury were without sufficient evidence, and suc h
as no reasonable men could have found. That is the rule no w
perfectly established . It is unnecessary to refer to anthorities ;
it is strikingly adhered to in the very recent case in the Priv y
Council of Ellis v. South British Insurance Company (not re -
ported.) The two allegations therefore are that Harpe r
was incompetent, and that Cameron knew it . The first of these
propositions, viz . : Harper's incompetence was surely abundantly
proved. I have read and digested the evidence as well as I can .
Of course there is some evidence the other way . A case must b e
very bad indeed when there is no evidence on the losing side .
It is, however, the function of the jury to weigh the evidence,
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and in this case I quite agree with the jury on the first proposi- CREASE, J.

tion ; the great preponderating weight of evidence is to the effect

	

1892 .

that Harper was incompetent after his accident in 1884, and Jan . 16 .

continued so not only to the time of the contract in 1887, but up DIVISIONA L

to the date of the trial . That alone, however, is very far from COURT.

showing that Cameron knew of such incompetence and took

	

1893 .

advantage of it, which is the further combination that must be August 18 .

established in order to the success of this action . If it can be HARPER

shown that Cameron was aware of the incompetence, very slight CAMERON .

evidence might induce a reasonable man to believe that he wa s
taking advantage of it when Harper concluded such a one-side d
bargain as the present contract manifestly was . Now, as
Cameron's knowledge and his motives were necessarily in th e
first instance confined to his own breast, it would almost see m
that they must be made out from his own statements or admis-
sions, either at the trial or to strangers ; failing which, the jur y
would consider such circumstances as lead naturally to that
inference. I have not found any evidence, any actual admissions Judofent

by Cameron, as to his motive or intentions . But there is Begbie, C.J .

evidence, even in his own statement in the witness box, upon
which reasonable men could have properly come to a conclusion
unfavorable to the defendant on both points . It is to be
remembered that the jury, not this bench of judges, is the con-
stituted tribunal to determine such points . It is considered, an d
I am far from disputing it, that the jury being more nearly o f
the education and habits of mind of litigants, can, better than th e
judges, enter into the motives and appreciate the acts of plaintiff s
and defendants, And it is only when the judges are satisfied
that the first jury have acted merely unreasonably that we are
authorized to interfere and take the opinion of another jury .
Now, have the jury acted unreasonably here ? They are told b y
Cameron himself in his own evidence that Harper, after his
accident, had changed in many important particulars . There
was loss of memory, not recollecting the names or faces of hi s
acquaintances, not even of Cameron himself . Cameron
remarked, and was much struck with that. Then Cameron also
told the jury that from having previously been reserved an d
taciturn about his business affairs, Harper had become talkative
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CREASE, J . and garrulous about them, even with strangers . Cameron told

iss2. the jury that he noticed a great change—that every one would

Jan : 16 . notice it . Although, upon re-examination, in answer to a rathe r
	 leading question, " Was the change you noticed in Harper

DIVISIONAL
physical or mental ?" he answered, " Physical," yet the change s

1893 .

	

which he had admitted having noticed, and some of which I
August 18 . have just pointed out, garrulity and loss of memory, etc ., are

HARPER
mental much more than physical . In one sense, all the matters

v.

	

mentioned by the witnesses—carelessness in dress, slovenly, no t
CAMERON. to say dirty, habits, boastful and coarse conversation—in direc t

contradiction of his former habits—are probably merely indica-
tions of a physical change, viz ., of the physical injury to th e
brain from that unfortunate kick, but they may also be held t o
indicate a mental change. Nor is it unreasonable, but highly
reasonable, for the jury to conclude that a change which per-
suaded so many people of Harper's incompetence, had conveye d
the same persuasion to Cameron as well . All this evidence was
before the jury, and is before us in the shorthand writer's notes .
It is quite unnecessary for me to give an opinion whether thi s

Judgment evidence, or the counter-statements of Cameron's witnesses, ar e
Begin

. o f
'', C . J . the weightier . That was wholly for the jury . It is, however, to

be noticed that Cameron's own counsel never ventured to ask
him whether Harper after the accident was as keen and competen t
in business as he had been before the accident or whether ,
noticing a physical change, he had not noticed also a menta l
change . In point of fact, Cameron does describe a mental
change, at least a change in habits, whence the jury might wel l
infer a mental deterioration, accompanied probably with a
physical deterioration as well . But even if contradicted, it would
be entirely for the jury to weigh the evidence and give effect to
that which they believe . But we must recollect that the jur y
had before them as an object lesson, a great deal of evidence ,
perhaps the most persuasive of any, which cannot be brough t
before us here . They had the opportunity of seeing and hearing
Cameron himself under examination andcross-examination . Of
this the Court have not and cannot have the opportunities o f
judging which the jury had . Upon an examination involving a
question of fraud, perhaps the most important thing to be
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noticed—perhaps more important than his verbal statement— CREASE, J .

is the conduct of the party himself, his look and carriage and 1892 .

whole demeanor ; the tones of the voice, evidences of surprise, Jan . 16 .

etc. This we cannot have . No photograph of the man's
manner or the tones of his voice can be introduced before judges DICOURT

A L

on appeal . The impression of the learned judge at the trial as

	

1893.

to Cameron's demeanor and the effect produced on his mind is August 18.

briefly but emphatically dealt with in two or three lines of his HARPER

judgment, and there can be little doubt that the jury formed the

	

v.

same opinion of Cameron's knowledge and intentions . Then
OAaIEROx .

the nature of the whole transaction is such as to excite grav e
suspicion . The application for the lease is entirely Cameron's
suggestion . It is to be taken in Harper's name, who alone is to
be liable for covenants and contracts of every description.
Cameron is to be a silent partner (statement defence, par . 4 and
5,) but to have a moiety of all profits, and in the meantime to b e
employed at $10 per day upon works requiring considerabl e
engineering skill, which Cameron does not profess to have eve r
acquired—everything to be paid for by Harper . Then, when Judgmen

Harper's hopes have been carefully excited by Cameron reporting Begbof c . J .
an alleged offer of $250,000 and in other ways, Cameron close s
instantaneously, as he himself says, with Harper's offer of $50,000 .
I am not surprised at the view the jury took of the transaction .
I do not think it unreasonable . I think it a very reasonable

view. And they have found that Cameron had practicall y
nothing to sell . I have not here at all examined the evidenc e
adduced at the trial in favor of Harper's competency . There is ,
as I have said, some evidence to establish this . The jury have ,
however, rejected it ; they cannot be allowed to do that withou t
some reasonable evidence to support their verdict, and we ar e
only at liberty to look at the whole evidence to see whether the y
have some such, not with a view of weighing conflicting evidenc e
or giving any opinion of our own . All I need say is that ther e
is here abundance to support the verdict . I think, therefore ,
that the application for a new trial wholly fails and must b e
dismissed with costs. As to the appeal to the Full Court, I think
that judgment should be entered against the defendant i n
accordance with the verdict, and therefore the appeal should als o
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CREASE, J . be dismissed with costs . My brother Walkem will deal more

	

1892 .

	

particularly with that. But the verdict, and indeed the whole
Jan.16 . action, can only be treated as affecting Cameron's beneficia l

DIVISIONAL rights acquired in the former action of Cameron v . Harper in
COURT. 1888. Many matters have been dealt with in that action affect-

	

1893.

	

ing many parties, not parties to the present action and not i n
August 18. any wise implicated in or concerned with the frauds which th e

HARPER jury have now denounced . The judgment must be carefully

CAMERON . drawn and in part modified so as not to affect innocen t
parties. It will be more in the nature of a Chancery decree, an d
will be prefaced by a declaration in accordance with the verdict ,
and then give consequent directions . Lord Redesdale's decree
in Carew v . Johnson, 2 Sch. Lef. 280, will afford a useful
precedent. There will be a reference to a judge to settle the
exact form of decree .

WALKEM, J.—This action is brought by the next friend of th e
plaintiff for a declaration (a) that a promissory note for $50,000 ,

Judgment dated the 18th November, 1887, and six substituted notes of th eo f
Walkem, J . like date and like amount in the aggregate, made by Harpe r

in Cameron's favor, were obtained from Harper while he was o f
unsound mind—and that to the knowledge of Cameron ; (b) fo r
an order for the delivery up of all . the notes to be cancelled ; (c )
for an order setting aside a judgment obtained by Cameron
against Harper, on the 10th of December, 1888, for the full
amount of the six notes, for default of appearance, together with
all proceedings taken on that judgment ; (d) for an order for re-
payment of all monies realized on that judgment by Cameron ;
and (e) for an injunction—the plaintiff's case being also that n o
consideration was given for the notes .

The defence, in substance, is that Harper was not, before, at ,
or since the time alleged, of unsound mind ; that valuable con-
sideration was given for the notes ; and that the impeached
judgment cannot be set aside in this action, and is, moreover, a
bar to it .

The trial took place before Mr. .Justice Crease and a special
jury, who found—(1) that " the transaction of the $50,000 was
not fair and bona fide " ;—(2) that " there was no consideration"
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—(3) that " the act was without deliberation, or (4) " independent CREASE, s .

advice";(5) that "Harper was at the time of the contract of 1892 .

unsound mind";and (6) that " Cameron was aware of it at the Jan . 18 .

time." On these findings the trial judge made an order for
DIVISIONAL

judgment on the 18th of August, 1892, in favor of the plaintiff, COURT .

and in the terms of his prayer for relief .

	

1893 .

August 18.
The defendant now seeks to have that order set aside and 	

judgment entered for him on the ground already stated, of es- Henna
v.

toppel ; and also moves for a new trial on the ground that the CAMERON .

verdict was against evidence, and that there was not sufficien t
evidence for the finding that Cameron knew of Harper's inca-
pacity .

" A verdict," to use Lord Herschell's language, "ought not to
be disturbed unless it is one which a jury, viewing the whole of
the evidence reasonably, could not properly find ." Metropolitan Jud omen s

Railway Co. v . Wright, 11 . App. Cas . 152 ; Commissioner for Rail- Walkem, J .

ways v. Brown, 13 App. Cas. 133 ; Phillips v . Martin, 15 App.
Cas . 193. " The test of reasonableness," as observed by Lord
Halsbury in the first case : "is right, in order to understan d
whether the jury have really done their duty" ; and such a tes t
necessarily implies a review of the evidence .

Upon the issue of insanity, fifteen witnesses, including fou r
medical practitioners, were examined for the plaintiff . It was
proved that on the 1st of June, 1884, he had been kicked on th e
face by one of his horses, and so severely that when examine d
shortly afterwards, at the St . Joseph's Hospital where he was ,
by Drs. Helmcken and Davie, it was found that his upper jaw
and teeth had been broken away and his brain injured, and tha t
" he was," to use Dr. Davie's words, "absolutely insane, as insan e
as a person could be," and continued to be so " for several weeks "
while under his care ; and that when lie left the hospital, he di d
so in charge of a keeper. Dr. Davie also stated that he had see n
him, professionally, on three or four later occasions in relatio n
to the injury, and had recently met him several times in a
casual - way, and that from what he had observed, Harper had
improved but slightly, and was still insane. Dr. Helmcken ex-
pressed a similar opinion. (The learned judge reviewed at some
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length the evidence upon the issue of plaintiff's insanity and as
to defendant's knowledge of it and proceeded . )

In any event, it was for the jury to decide whether the $50,000
transaction was affected by, or which is the same thing, resulted
from the delusion—Jenkins v. Morris 14 Ch.D. 674. In view of
all that has been stated, it cannot be said that the evidence wa s
insufficient to support the finding that Harper's insanity was
known to Cameron at the time of the impeached transaction .
Cameron's conduct in the witness box was of itself evidence fo r
the jury ; and it must have given additional force to every fac t
unfavorable to him, for it is described by the learned judge, wh o
presided at the trial, as having been " downcast, shuffling and
evasive." Moreover, the learned judge was of opinion that th e
verdict was a proper one ; and, as observed by Lord Esher i n
Webster v. Friedeberg 17 Q.B.D. 736, " it is idle to say that in
determining whether a verdict was against the weight of evi-
dence, you must not take into serious consideration the opinio n
of the judge who tried the case ."

Again, Harper's insanity on the 18th of November, 1887, hav-
ing been established, its continuance is presumed, unless prove d
to have ceased—Pope on Lunacy, 408, and cases cited . No such
proof was given, nor was a lucid interval pleaded or attempte d
to be proved . The presumption, therefore, covers the subse-
quent period during which the six notes were given by Harpe r
in substitution of the $50,000 note, and the further period whe n
the impeached judgment was recovered—it having been show n
in connection with the judgment that Harper had been sued a s
sui juris, and that the judgment had been entered for default o f
appearance. At any rate, counsel for the defendant expressed
himself satisfied with the questions formally submitted to th e
jury when the case was closed ; hence, whatever objection h e
might have had on the ground that a further question as to a
lucid interval had not been put, was waived . I mention thi s
because it was suggested in the argument here by counsel tha t
the giving of the six notes by Harper was an instance of menta l
recovery ; but such was not pleaded . Besides, the circumstance
was manifestly open to the opposite remark that it was the repe-
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tion ; but it is sufficient to say that it is disposed of by Carew v . August 18 .

Johnston 2 Sch. & Lef. 280 ; Gore v . Stacpoole, 1 Dow. 18 ; Earl HARPER

of Bandon v. Becher, 3 Cl . & F. 479 ; and Flower v . Lloyd, 6 Ch .D . CAMERON.

297 ; and S .C. 10, Ch.D. 327 .

Another objection was that as a Receiver had been appointed
under the impeached judgment, and the plaintiff's real and per-
sonal estate sold by him, the Court would not interfere, as th e
parties could not be reinstated in their original position . But
they can inter se, be reinstated, for Cameron can get back hi s
half-interest in the lease, and Harper any monies that may have Judgmen t

been realized under the judgment . Those who bought from the walkem, J .

Receiver, can, as innocent purchasers, be also protected—Gor e
v. Stacpoole and Earl of Bandon v . Becher, supra.

Granting, for the sake of argument, that the jury were wron g
in finding that Harper's incompetence was known to Cameron ,
still the defendant must fail—Molton v. Camroux, 2 Exc. 487 ,
upon which his counsel relied would not assist him ; for it was
there held, amongst other things, that to uphold a contract with
a lunatic, it must have been fair and bonafide . Here the jury have
found that it was not so ; that the contract was made " without delib -
eration," or " independent advice ;" and that there was no con-
sideration. In such a case the plaintiff is entitled to relief—
Story's Equity Jurisprudence, 2nd ed . p .p . 234-248 ; Clarkson v .
Hanway, 2 P. Wms. 203 ; Blachford v. Christian, 1 Knapp, 73 .

The appeal must therefore be dismissed and the order nisi
for a new trial discharged—with costs.

The order for judgment of the 18th of August, 1892, require s
to be varied by inserting a correct statement of the findings o f
the jury, and provision for the protection, as mentioned, o f
innocent purchasers, and for the re-assignment, on proper terms ,
to the defendant of the moiety of the lease .

tition of an irrational act on Harper's part, and no doubt the CREASE, s.

jury thought so .

	

1892 .

Objection was taken at the trial, and renewed here, that the Jan. 16 .

present action was not maintainable, and that the impeached DIVISIONA L

judgment should have been set aside in the action which it COURT.

determined . There are several obvious answers to the objec-

	

1893.
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DRAKE, J.—The claim in this action is to set aside an alleged

1892 . contract of Nov . 1888 and that the notes given in pursuanc e

Jan . 16 .
thereof be delivered up to be cancelled and that the judgmen t
obtained against Harper in respect thereof be set aside on th e

DIVISIONAL
COURT. ground that the contract and notes were given by Harper whil e

1893 . he was insane to the knowledge of Cameron . The defence denie s
august 18 . the insanity or that Cameron knew it and sets up as a defence

HARPER res judicata and no other defence, and the jury found that th e
v

	

transaction of the $50,000 note was not fair and bona fide, that
CAMERON .

there was no consideration, that the act was without deliberatio n
and without independent advice, that at the time of the contrac t
Harper was of unsound mind and Cameron was aware of it .

On these findings, the learned Judge entered judgment fo r
the plaintiff and ordered the judgment of 10th December, 1888 ,
to be set aside and the notes given up to be cancelled .

Mr. 'Nilson contends that he is entitled to judgment irrespec -
tive of the findings of the jury and that the action ought to have

Judgment been dismissed because the only mode of attacking this judgment
o f

Drake, J . of December, 1888, was by a proceeding in that action and thos e
proceedings had been taken and having failed, the judgment wa s
irrevocable. In support of this contention, he relied on section
13 of the Supreme Court Act, sub . sec. 7 which he said rendere d
it compulsory on the Court to consider every claim that migh t
be brought forward in any cause or matter, so that multiplicit y
of legal proceedings might be avoided .

This section is merely an enabling clause for the purpose ,
where practicable, of closing all matters in controversy ; but it i s
obvious there are cases where a hard and fast rule that all pro-
ceedings between two parties should be setttled in one action ,
could not be usefully enforced, and in the case before us, a s
Harper could not defend, being alleged to be of unsound mind, th e
proceedings would have to be taken by some one on his behalf .
It appears to me that there is no legal ground for saying tha t
the course adopted to set aside the judgment against him was s o
irregular that this action would not lie and one reason is tha t
in applications to set aside a judgment for fraud, the fraud mus t
be proved before the propriety of the judgment can be investi-



409

CREASE, J .

1892.

Jan . 16 .

DIVISIONA L
COURT.

1893 .

August 18 .

HARPER
V .

OAMKRON .

Judgmen t
o f

Drake, J .

II.]

	

BRITISH COLUMBIA REPORTS .

gated and in many cases this can be more conveniently done b y
independent action .

It was further contended that this judgment was in fact an
estoppel ; it must be remembered that this judgment was a
default judgment and no decision was given on the merits . It
is true 10 months after the judgment an application was mad e
to set aside the judgment and certain affidavits were produced
alleging mental incapacity of Harper at the time the notes sue d
on were given, but, owing to the delay that had taken place, th e
Court refused the application and this refusal was upheld by th e
Divisional Court, but the question of capacity or incapacity o f
Harper or of fraud on Cameron's part, was not decided as i n
fact it could not be, and therefore there was no adjudication o n
the merits . Vice-Chancellor Knight Bruce states the rule as t o
estoppel thus : " That however essential the establishment of
particular facts may be to the soundness of judicial decision ,
however it may proceed on them as established, and howeve r
binding and conclusive the decision may be as to its immediat e
and direct object, those facts are not all necessarily establishe d
conclusively between the parties and that either may agai n
litigate them for any other purpose as to which they may com e
in question ." Here the original judgment was on the notes, th e
present action is by Harper's next friend to set aside the contrac t
for which the notes were given and the judgment itself on th e
ground of fraud ; the judgment on the notes is not an estoppe l
against litigating this question. In Flower v . Lloyd, 6 Ch.D. 297
where an action had been dismissed the plaintiffs discovered
fresh evidence and asked to have the judgment re-opened ; the
Court of Appeal refused but said the plaintiffs must bring a
fresh action . The judgment for defendant was held no estoppe l
against an action on further evidence, so here the judgment for
Cameron is not an estoppel because the merits have never bee n
discussed and there is no judgment on the issues raised in thi s
action.

I am of opinion therefore that the judgment on the findings
of the Jury was rightly entered for the plaintiff, but it may b e
necessary to vary the order for judgment so as to protect all
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those whose interests may be affected and who have had n o
opportunity of being heard .

The rule nisi for a new trial was granted on the grounds tha t
there was no sufficient evidence that the defendant was aware
at the time the contract was entered into, that Thaddeus Harpe r
was a person of unsound mind and that the verdict was against
the weight of evidence and contrary to the evidence .

It was suggested, but not pressed, that even if Harper was o f
unsound mind at the date of the original contract, yet his givin g
smaller notes in April, 1888, in exchange for the single note o f
$50,000 was a ratification of that, which at most was a voidabl e
contract at its inception and not absolutely void . This defence
is not pleaded, and no issue on it could therefore be left to th e
jury. A defendant is bound by the rules of pleading to set u p
all his defences, and his omission to raise any special defence
debars him from raising it at the trial, except by amendment ,
and no amendment was asked for here .

The question on this rule is, was there any evidence that th e
defendant knew or might be presumed to know that Harper wa s
of unsound mind at the date mentioned ; if there was, then the
verdict ought to stand, unless it can be shewn, that the verdic t
was one which the jury acting as reasonable men and viewing
the whole evidence reasonably ought to have come to . The
further rule is, that where the question is one of fact and ther e
is evidence on both sides properly submitted to the jury, the
verdict once found ought not to be disturbed. See Webster v .
Friedeberg 17 Q.B.D. 736 ; Metropolitan Rwy. Coy. v. Wright
11. App. Cas. 152 ; Phillips v . Martin 15 App. Case 193, and i n
the case of Ferrand v . Bringley Township District Local Boar d
decided in the Court of Appeal, 8 T .L .R. 70, the Master of th e
Rolls in discussing the preceding cases says that the Court wil l
not interfere merely when the case on one side is stronger than
the case upon the other, and Lord Justice Kay says, the verdic t
must be very strongly against the evidence to induce the Cour t
to grant a new trial . It is not here contended that the learne d
judge's summing up was incorrect or that the evidence was not
properly submitted to the jury . The defendant's contention was
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that there was no direct evidence shewing Cameron's knowledge

of Harper's insanity, but it was only an inference derived b y
the jury from impressions which other witnesses had formed o f

Harper's actions. In cases such as this, I do not know that

better or more cogent evidence could be adduced ; on this point,

however, there was evidence both for and against the inference ,

and the jury came to a conclusion adverse to the defendant.

The evidence of the medical men was quite sufficient to enabl e
the jury to conclude that Harper after his accident and in fac t
down to the present time, was of weak mind . Is there any evi-
dence from which the jury as reasonable men could arrive a t
the conclusion that Cameron knew of Harper's insanity ?

This may be placed under 4 heads :

(1.) The knowledge that Cameron is shewn to have had o f

Harper prior to the accident ;

(2.) The knowledge of the change that took place in Harpe r

physically and mentally after the accident ;

(3.) The reckless character of the transaction which Camero n

induced Harper to enter into ;

(4.) The conclusions which others arrived at who had ha d
opportunities of seeing Harper both before and after his acci-

dent .

It must be remarked that Cameron was, in the opinion of th e

trial judge, a very unsatisfactory witness . A witness' demeano r

in the box is often better evidence of his veracity than th e

answers he gives ; a jury have the advantage of seeing the wit-
ness as well as hearing him, and forming an opinion of his evi-

dence which no Court of Appeal can possibly do, reading only
from the notes of evidence as printed . With regard then to the
first point, Cameron admits that he had a business acquaintance
with Harper before the accident, limited apparently to buying hi s
supplies and matters of that sort, and Harper before his acciden t
was universally known as a close business man ; he further say s
he had no other business connection with Cameron until the

lease was suggested by him, which apparently was in January ,
1886. The application was eventually made to the Government
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CREASE, J. for a lease early in the year 1887 in the name of Harper . Cam-
1892, eron was to be a sleeping partner, to have wages and Harper t o

Jan. 16. find all the money. After the accident (but whether at the tim e

DIVISIONAL
of the discussion about the lease or not Cameron does not say) ,

couRT . Harper did not know Cameron's name, although h e
1893. knew him personally, and he admits he had changed a good

August 18 . deal, which he afterwards endeavours to qualify by saying h e
HARPER was older . Harper, before his accident, was a close, shrewd ,

CAMERON .
business man, keeping his affairs to himself and not takin g
strangers into his confidence ; afterwards he became talkative to
comparative strangers about his business, and, Cameron says ,
he knew Harper was a wealthy man, and he apparently thought ,
if he could induce him to enter into this speculation, it would b e
greatly to his advantage. The terms which Cameron admits h e
made, were that he was to be manager at a salary, although he
had no experience of engineering works such as would be re-
quired in this case. All expenditure required was to be foun d
by Harper, who would get no return unless the speculation was
a success. This speculation was agreed to by Harper withou t

Judgment
an enquiry as to its feasibility, a proceeding very much a t

Drake, J . variance with Harper's business habits before this accident .
Afterwards, it appears, Cameron found out that Harper was i n
financial difficulties and could not possibly comply with th e
terms which the Provincial Government would insist on, respect-
ing the heavy annual expenditure on the work . Harper had a
very exaggerated idea of the value of everything he owned, an d
used to talk about millions . These exaggerated ideas, whic h
apparently never existed in Harper's mind before his accident ,
were used by Cameron to induce Harper to buy him out ; now
what had he to sell, and what had Harper to buy ? There ha d
been an application for a lease, and either party could withdra w
that application . If Harper had withdrawn Cameron's positio n
was valueless . In fact Cameron had nothing to sell . The
Government had agreed to give a lease but had not done so, and
could at any time have refused to do so . Cameron appears then
to have put forward a man named Bradley, as offering $250,00 0
for the proposed lease, and this proposition was successfully
used by Cameron to obtain the $50,000 . Cameron must have
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relied on Harper making no enquiry as to Bradley, in the same CREASE, .1 .

way as he had made no enquiry as to the feasibility of the

	

1892 ,

mining scheme which Cameron induced him to enter into, and Jan . 16 .
the result justified Cameron's prevision .

	

Harper made no —
IS Ienquiries, walked into an office, wrote out a note for $0,000 niv
o

RT'Ai'

without a word ; this conduct contrasted as it is with all that

	

1893 .
was known of Harper before, his close attention to business and August 18 .
careful management of his affairs to Cameron's knowledge, hi s
subsequent extravagance and changes of life and habits is surely HAv PER

evidence that Cameron was aware of Harper's want of business CAMERON .

capacity, arising from mental infirmity. There is the further
evidence of a number of witnesses who spoke of Harper's insanity
from their knowledge of him prior and subsequent to th e
accident, and reading the whole of the evidence as submitted to judgment

the jury, I have come to the conclusion that the verdict should
Drake . J .

not be disturbed. I may remark that in considering question s
of this character, it is essential, in alleging unsoundness of mind
as a ground for avoiding a contract, that it should be shewn tha t
the contract is one by which the alleged insane person has bee n
imposed upon, and I think there is abundance of evidence her e
to support that conclusion . I may say further that where
insanity is shewn to exist shortly before or shortly after the dat e
of the impeached transaction and the probable knowledge of i t
by the adverse party, the onus of proof is shifted, and the part y
whose contract is impeached must satisfy the jury that he wa s
entirely ignorant of the insanity of the other party and that th e
transaction was, under any circumstances, fair and reasonable .

Appeal and motion for new trial dismissed.

(End of Vol . 11 .)
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a person not a party to the proceed -

	

ings before the Justices -

	

208
See PROIIIHITION .

2. —Divisional Cnurt—Sec . 61, Suprem e
Court _let—Notire of appeal is bringing of
appeal .] The giving of notice of intention t o
appeal Is the bringing of the appeal withi n
Sec . 61 Supreme Court act, and when suc h
notice is given within eight days from th e
perfecting of the order appealed from, it i s
no objection that the appeal is not either se t
down or argued within that time . Re
ELLAUn

	

-

	

-

	

-

	

-

	

235
3. —To Supreme Court of Canada—

security for debt and costs to stmt e .recutinn—
Whether the registration of a certffieate of th e
judgment against the lands of the J udgmen t
debtor is thereby/ superseded

	

-

	

-

	

25 1
See ExECUTION .

APPEAL—Continued.

4. —Abandonment of—Argument ofan d
judgment upon in ignorance of notice aban-
doning—Effect of.] After judgment allowin g
appeal, and adjournment of the Court bu t
before the order was drawn up, the matter
was spoken to before the Court on a subse-
quent day in presence of counsel for both
parties, by special leave, and it appearin g
that a notice (of which the respondent' s
counsel was not instructed) abandoning th e
appeal had been served by appellant' s
solicitor upon respondent's solicitor on th e
morning of but before the argument of th e
appeal . Held, That the appeal was at an
end upon the giving of the notice abandon-
ing it, and the order allowing the appea l
not having been drawn up, no order would
be issued, but the appeal should stand as i f
struck out of the paper . Re TILE MAPL E
LEAF AND LANARK MINERAL CLAIMS - 332 3

5. Divisional Court—Supreme Court Ac t
Sec. 67—Order under the Mineral Act, 1891 ,
" In the matter of mineral claim," and not in
any pending cause in Court—Appealability . ]
The order of a Judge extending the 30 day s
provided by the Mineral Act (1891) Amend -
ment Act, 1892, within which to commence
proceedings in a Court of competen t
jurisdiction to enforce an adverse claim i s
appealable to the Divisional Court, unde r
Sec . 67 Supreme Court Act, though no t
made in any pending cause . Re TH E
MAPLE LEAF AND LINARK MINERAL CLAI M

323

6. —From County Court—Scope of-C .
C. intendment Act, 159. ;, Sec . 3.] Defendan t
appealed from the judgment of the Count y
Court upon the grounds that the verdict
was against the weight of evidence, of mi s -
direction, and that a non-suit moved for o n
the trial should have been granted . The
objection as to mis-direction was not take n
below . Held, That the only point of la w
open to defendant on appeal under 33 Vic .
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APPEAL—Continued.
B.O. Cap. 10 Sec. 3 Supra was the question
of non-suit, and that the Appeal Court had
no power to consider the weight of evidence .
MASON V . OLIVER

	

-

	

-

	

-

	

328

7. —Divisional Court.] The refusal of
an ex parse application for leave to issue
concurrent writs of summons is not an
interlocutory matter, and is not appealabl e
to the Divisional Court

	

-

	

-

	

318
See DIVISIONAL COURT .

8. —Motionfor new trial—Order LVIII
Rule 15—Jurisdiction—Security for costs . ]
An application to the Divisional Court fo r
a new trial is an appeal within the meaning
of Order LVIII-Rule 15, and a Judge has
under it jurisdiction to order the applican t
to give security for costs of the motion .
WILSON V . PERRIN

	

- - - 350

9. Fresh evidence on—Rule 674—Attempt
to introduce as fresh evidence on appeal evi-
dence rejected at the trial.] Documentary
evidence was rejected at the trial, and the
propriety of the rejection was not made a
ground of the appeal . Held, That the
Court would not allow the evidence to be
read on the appeal as fresh evidence unde r
Rule 874 . HARPER V . C.\HERON

	

- 365

ASSIGNEE—For benefit of creditors—Righ t
of to impeach prior fraudulent conveyance of
his assignor .] Apart from statutory pro-
vision, an assignee for the benefit o f
creditors has no right to impeach a prio r
fraudulent conveyance of his assignor .
MCKENZIE R Mc(y owAN (Assignees &c .) v .
BELL-IRVING PATERSON & Co . et al - 241

2 . —For Creditors—Removal of, whos e
interests conflict with his duty

	

-

	

262
See TRUSTEE.

ATTACHMENT—In lieu of committal fo r
breach of injunction - - 27 8
See IssusclaoN .

2 . —Of debts—Judgment debtor—t :ar-
nishee—Liability of to third party—Sopreme
Court Rules order(1880) XL I —Rules .337-.14 1
—When Court may order execution against
garnishee .] Where a garnishee disputes hi s
liability to a judgment debtor, the Court
has no power to order execution against
him, but will direct an issue to try the
question, and where the garnishee's alleged
indebtedness is to a third party, such part y
must be summoned, and, if necessary, an
issue ordered to try his liability to the judg -
ment debtor . MOUNT ROYAL MILLING, ETC .
Co. (Ltd .) v K voxa MAN YUEN (Judgment
debtor) AND JAMES LEAMY (garnishee) 171

BILL OF SALE—Conditions outside th e
instrument--Pressure--Fraudulent preference . ]
To constitute pressure which will authoriz e
an assignment by way of security, there
must be a legitimate and bona tide attemp t
by the creditor to get payment of his deb t
or security therefor . It is not bona ride
pressure for a creditor knowing of hi s
debtor's insolvency to take an assignmen t
of all his property . Bill of sale given sub-
ject to a condition not appearing therein i s
void as against creditors . Donn v . HART 32
BILLS OF EXCHANGE ACT—Presenta-
tion for payment of note payable at particula r
place—Necessity for as against maker —
Practice—Judgment under Order XIV-
Special Endorsement—Sufficiency of.] Un-
der Sec . 86 of Bills of Exchange Act ,
53 Victoria (Can.), cap. 33, where a
promissory note is made payable at a
particular place, presentation at that place
must be alleged and proved in order to
make a cause of action against the maker .
A special endorsement upon a writ of sum-
mons in an action to recover from th e
maker the amount of a promissory note ,
stated the note as being made payable at a
particular place, but did not allege pre-
sentment. Upon motion for judgmen t
under Order XIV, Walkem, J ., dismissed
the application on the ground that the
special endorsement disclosed no cause o f
action . Upon appeal to the Divisiona l
Court, Sir M. B . Begbie, C. J ., and Drake ,
J ., affirmed the judgment of Walkem, J ..

	

CROFT v . HAMLIN et at - -

	

-

	

333
BUILDING CONT RACT— Unsatisfactor y
work being done—Right of aggrieved part y
to take over and finish the work .] Where a
building contract is so far performed tha t
the parties cannot he restored to thei r
original position, and unsatisfactory wor k
is being done ; if the party aggrieved, in th e
absence of agreement ad hoc, interferes
with the work so as to make it difficult t o
determine the value of that already done,
he does so at the risk of having to pay th e
other party more than he has really earned ,
apart from the question of damages . MOOR E
v . B. C . POTTERY Co .

	

-

	

-

	

-

	

4.5
CANADIAN PACIFIC RAILWA Y

AC I' . 1881—49 Vic . Cap. 1, Sec.
18A—Itight of Company to ex -

	

clusive use of foreshore

	

-

	

30( ;
See Esrop rEL.

CERTIFICATE OF JUDGMENT—The
issue of a certificate of judgment fo r
registration against the lands o f
the judgment debtor is not a pro-
ceeding in and should not be styled
in the action .—l'er W .ALKEM, J .

	

Fol.EY v . WEIBSTER

	

-

	

- '251
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CERTIORARI—Motion to quash conic- t CONSTITUTIONAL LAW—Continued .
tion—Practice—Security for costs—

	

—Slat . 1890 B.C . Ch . 8 , Rule of Court requiring recogniz-
powering

Necessity for affidavit of justifica- Judge within the territorial limits . of another
tion—Absence of- - 207 County Court—Whether ultra vces—Speed y
See CRIMINAL LAW . RBGINA V . An Trials Act—"Any Judge of a County Court ." ]
GIN .

	

PIEL-KE-ARK-AN v . THE QUEEN - 53

CHATTELMORTGAGE—Condition out-
side the instrument—A Bill of Sal e
given subject to a condition no t
appearing therein is void as against I
creditors. DOLL V . HART - 32

COLLISION—Navigation Act—Articles 1 6
and 20—Collision—party to blam e
See MARITIME LAw (pt. 2)

	

(357

COMPANY—Foreign, unregistered in this
province—Right of to hold land s
and be registered as owner in B .O . I
denied

	

-

	

-

	

-

	

- 8
See LAN REGISTRY ACT .

CONFLICT OF LAWS—Supremacy of
Imperial over conflicting Provincial Statute
on same subject .] The question of supremacy
in relation to subjects of legislation, as
distributed by the B . N. A. Act, arises
only as between the Dominion Parliamen t
and the Provincial Legislatures . The Im -

rial Parliament is sovereign to both . See
M

e
EDICAL ACT B .C . METIIERELL V . TILE

MEDICAL COUNCIL OF B .C .

	

-

	

- 186

CONSTITUTIONAL LAW—Taxation—
B.N.A. Act, Sec. 93—Provincial law taxing
municipality for educational purposes—Direc t
or indirect taxation—Public School Act Stat .
B.C . 1888, Cap . 104, Sec . 37 .] It is consti -
tutional for the Provincial Legislature t o
enact that a certain proportion of th e
salaries of Public School teachers employed
in a municipality shall be paid by the muni-
cipality. TnE ATTORNEY-GENERAL OF B .O .
V . TOE CITY OF VICTORIA

	

-

	

-

	

1
2. —I3 . N.A . Act—Power of Provincia l

Legislature—Constitution of Courts .) It i s
competent to the Provincial Legislature t o
create Mining Courts and to fix their juris-
diction, but not to appoint otficers thereo f
with judicial functions . BURR V . TUNSTAL L

(1 2
3. —Interference with trade and corn -

inerce .] The Wide Tire Act B .C . 1889, Cap.
32, forbidding the carrying of any load o f
more than 2,000 tbs . in any wagon on any o f
the highways in Victoria District unless th e
tires be at least four inches in width, is not I
an interference with trade and commerce
so as to ultra wires of the Provincial Legisla-
ture. TILE QUEEN V . HOWE

	

-

	

- 36

5. —Liquor License Regulation Act B .C.
1891 .] The Liquor License Regulation Act ,
B .C. 1891, Sec . 4, providing for the closing
of saloons between 11 P.M. on Saturda y
night and 1 A .M. on Monday morning i s
intra vires of the Provincial Legislature as a
police regulation, and is not an interference
with trade and commerce . SAUER V .
WALKER	 93

6. —Interference with trade and commerce
—Provincial Statute and by-law thereunder
authorizing stoppage of persons, freight ,
cargoes, boats, 3m ., coming from place
infected with pestilential disease . See
Health Regulations. CANADIAN PACIFIC
NAVIGATION CO . V . THE CITY OF VANCOUVE R

(193
7. Delegation of legislative power—Public

Health Act, 1888—Power of Lieutenant-Gov-
ernor-in-Council to dismiss Municipal Health
Officer appointed by by-law.] See HEALT H
REGULATIONS . TILE ATTORNEY-GENERAL O F
B .C. v . M1LNE

	

-

	

-

	

-

	

19 6
8. —The constitutionality of a statute

will only be considered where necessary to a
decision of a question before the Court. Re
DICKENSON	 262

9. —Interference with Trade and Com-
merce—Special tax on non-resident traders—
Power of Provincial Legislature to authoriz e
municipality to impose .] P. was convicted
before a Justice of the Peace for solicitin g
in Victoria orders for the sale by retail o f
goods to be supplied by a firm doing busi-
ness outside the Province of British Colum-
bia. By the Municipal Act, 1891, B .C . 54
Vic ., Cap, 29, Sec . 166, "every municipality
shall, in addition to the powers of taxatio n
by law conferred thereon, have the power
to issue licenses for the purposes follow-
ing, and to levy and collect by means o f
such licenses the amounts following :
"(12 .) From every person who, either o n
his own behalf, or as agent for another or
others, sells, solicits or takes orders for th e
sale by retail of goods, wares or merchan-
dise, to be supplied or furnished by an y
person or firm doing business outside the
province and not having a permanent o r
licensed place of business within the pro-
vince of a sum not exceeding $50 for ever y
six months ." By by-law, following the
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CONSTITUTIONAL LAW—Continued. CONTRACT—Continued.

language of sub-sec . 12 supra, except that
the words " permanent or licensed place o f
business " are substituted for " permanent
and licensed place of business," the license
fee was fixed at $50 . Held, (1 .) The
statute, by-law and license tax thereunde r
are not as contended ultravires, (a) for inter-
ference with trade and commerce, or (b )
for unlawful discrimination against trader s
outside the province . (2.) The imposition
of the license tax in question is within th e
powers relegated to provincial control by
the B .N .A. Act, Sec . 92, sub-sec . 16 . (3 )
The word " and " in the statute, supra ,
should be construed " or ." POOLE V . CITY
OF VICTORIA

	

–

	

–

	

–

	

– 27 1
CONTRACT—Sale of Land—Warrant. ]
An agreement to sell land " according to a
plan deposited in the Land Registry Office
and numbered 319" does not import a war-
ranty that the plan is deposited in accord-
ance with the provisions of the Lan d
Registry Act. TuouesoN v. COURTNEY 89

2. —Illegality—Agreement for sale of
pre-emption claim before Crown grant—Lan d
Act,1888, Sec . . .'G .] By Sec . 20 supra : " No
transfer of any surveyed or unsurveyed lan d
pre-empted under this Act shall be valid
until after a Crown grant of the same shal l
have issued ." Held, per MCCREIGHT, Jo
Agreements for such transfer are illegal ,
and no action can be brought thereon .
TURNER & JONES V . CURRAN et at

	

–

	

5 1

3. —Taking over work after part pper-
fer:nance—Damoges .] See BUILIuvo CoN-
TRACr	 45

4. —Ifiri,rg—Municipal Corporation—
Corporate Seal.] A person duly elected at a
meeting of the Municipal Council, to muni-
cipal office, pursuant to a statute giving th e
Municipal Corporation power so to appoin t
its officers, becomes thereby the servant o f
the corporation without further evidencin g
or ratification of the contract of hiring, eithe r
by writing under the corporate seal o r
otherwise, and can maintain an action fo r
damages for not being received into th e
employment . Tuck v . Tits Coirouvrtos o f
THE CITY OF Vu-coma

	

-

	

-

	

-

	

17 9

5. —f'nrertain'it— :agreement to print a
book by specifications "equal to sample" to
t,e produred—No sample produced—Effect of. ]
Where the contract provides for the man u
facture according to specification of a n
article "equal in every respect to a sampl e
to be produced " and no sample is produced
and agreed upon, the contract is void for
uncertainty, and no action can be brought

for breach of it by either party . KERR &
BEGG V. COTTON – – – – 216

CORPORATE SEAL - - 179
See MASTER AND SERVANT.

COSTS—A C .C. Judge has no power on
appeal from summary conviction to awar d
costs against a person not a party to the
proceedings before the Justices, though
improperly made a party to the appeal . Re
W. N. BOLE, 0.0 . JUDGE, &C ., IN re Coxvlc-
TION OF Air Tat AND ()TITERS

	

_

	

208

2. —Taxation — Scale — Procedure —
Retrospective legislation .] Upon taxation o f
costs it appeared that some of the items had
reference to proceedings taken before th e
introduction by statute of a new scale o f
taxation, and others to proceedings take n
since the introduction of the new scale.
field, per Bole, Co . J ., sitting as local Judge
of the Supreme Court, overruling the Regis-
trar, that the introduction of the new scal e
of costs was legislation in regard to proce-
dure and had a retrospective effect, and
that all the items must be taxed upon th e
new scale. YOUDALL v . DOUGLAS - 312

COUNTY COURT—Jurisdiction to make
personal order over x'1,000 in Mechanic's Lie,,
suit .] A claim for personal order to pay a n
amount over $1,000 was entertained in the
County Court as auxiliary to relief by wa y
of enforcement of a Mechanic's Lien . PosT
v . JONES	 250

COUNTY COURT APPEAL—Scope o f
under C . C. Amendment Act, 1892
See A1, eEAL .

	

[32S

COURTS—Constitution of - - 1 2
See CONSTITUTIONAL. L :(W (2) .

2 . —Constitution of—B .N .A A . Act—Pow -
ers of Provincial Legislature - 1 2
See CONSTITUTIONat . LtW (2) .

CRIMINAL LAW—Procedure—No ap-
peal to Divisional Court from order
for commission .
See DIVISION IL COURT .

2— Writ of Error—('riminal Procedure
fet, R . S. C. Cap. 174, See . '66—.1[is-atate-

rnent of renee—ft /ether open on writ of error . '

COUNTY COURT JUDGE—Jurisdiction
under the Speedy Trials Act - 53
See CONSTITUTIONAL LAW .

2. —Jurisdiction as local Judge of th e
Supreme Court to deal with wages
claims under the Execution Act
See JUDGE .

	

[213
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CRIMINAL LAW—Continued .

	

CRIMINAL LAW—Continued .

(1) An objection to the venue in an indict- to be occupied "—Proof of knowledge of
ment is not an objection which could have defendant.] In order to support a convic-
been reserved at the trial, and is a proper 1 tion under the clause in the Victoria
subject of a writ of error under Sec . 266, Consolidated Health By-law, 1886, provid-
supra, but any error in the statement of ing : (17. " No person shall let, occupy ,
venue is cured by Sec . 247 of the Statute, or suffer to be occupied, as a dwelling or
supra . (2) An objection that the trial judge lodging, any room (a) which does not
did not deliver the whole of his charge to contain at least 384 cubic feet of space fo r
the jury in open court is not a question each person occupying the same,") it i s
of record ; that it could have been reserved, necessary that there should be some evi-
and that a writ of error did not lie for it . dence of guilty knowledge, actual o r
(3) It is too late to allege a diminution of constructive, on the part of the person
the record after errors assigned. GKEER v . charged . Re WING KEE

	

-

	

-

	

329
TILE QUEEN	 112

3—ffabeas Corpus—Warrant of commit-
ment not showing conviction—Effect of-Form
of rule nisi—Dispensing with presence of
Prisoner or argument of—See Habeas Corpus
—Ex parte Etlamass

	

-

	

23 2

4--Gaming house—Order to enter —
Within what time to be executed .] An order
to enter a house reported to he a commo n
gaming house must be executed within a
reasonable time . REGINA v . An SING 16 7

5—alternative charges .] The fact tha t
a person charged with an offence might
upon the facts have been charged with a
conspiracy with another is no objectio n
to the individual charge .

	

REGINA V .
CLARK	 19 1

6—False pretences—agency—Knowledge
oldie falsity of the pretence by the agent of th e
person defrauded—Effect of .] The knowl -
edge of the agent of the person defrauded
of the falsity of the pretence cannot b e
imputed as the knowledge of the perso n
defrauded so as to affect the criminality o f
the accused. Rs:orsa v . CLARK

	

-

	

19 1

7 . —Certiorari—3fotion to quash eon-
rietion—Practice—Rate of ( `/art requirin g
reeogni:anee h suffiusent sureties—Necessit y
fur affidavit of justification—Jurisdiction . ]
The Court, or a Judge, has no jurisdiction
to entertain a motion to quash a convictio n
moved up by certiorari, unless the defend -
ant is shown to have entered into a recog-
nizance with one or more sufficient suretie s
to prosecute such certiorari with effect an d
pay such costs as may be awarded agains t
him, etc ., as provided by rule of this Cour t
of 27th of April, 1889. (2.) The Court
must have an affidavit of justification befor e
it, upon which it can judge of the sufficiency
of the sureties . REGINA v . Au tits - 207

S . —Summary eoneietion— Jtens rea—
.Sanitary By-la,r—(lrereru,rdinrj— ',~`rtfferinn

9. —Evidence—Proof of absence from
Gonda to admit deposition of witness taken
at preliminary hearing—Per Valkem, J., on
a trial under the Speedy Trials Act.] (1 . )
Evidence that a captain of a schooner had
cleared from a Cana lima port a week before
the trial and put to sea is insufficien t
evidence of his being out of Canada to
satisfy See . 222, Criminal Proc . Act, and hi s
deposition taken on the preliminary exam -
inations refused . REGINA V . MORGAN 32 9

10. —Speedy Trials Act—Adjournmen t
of trial.] An adjournment of a speedy trial
to permit the Crown to obtain bette r
evidence that a witness examined on th e
preliminary hearing was absent from
Canada in order to admit his deposition ,
refused as contrary to the spirit of the Act.
REGINA V . MORGAN –

	

– – 329

DAMAGES—Injury arising from the
exercise of a statutory duty or
power

	

-

	

-

	

-

	

-

	

?3
See Damn um sine injuria .

DAMNUM SINE INJURIA—Injury
arising f; orn e,rercise of statutory pot/'el u r
duty .] There is at common law no remedy
for damage caused by the non-negligen t
exercise of a statutory duty or power .
JONES V . TILE CITY OF VICTORIA

	

–

	

S

—See also INJUNCTION

	

-

	

-

	

159

—And. WATER Pntvit .EGES - - 237

DEDICATION—Registering plan showin g
public street-Who can dedicate—
A person who has no power to
alienate cannot dedicate - 306
See ESTOPPEL .

DEFAMATION — Poster — Advertisin g
accounts for sale - - 279
Nee Luu :i. .
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DEPOSITION—Proof of absence from
`ESTOPPEL—Continued .

Canada to admit under Sec. 222,

	

2,

	

Default judgment whether — Res
Crim. Proc. Act, 1869

	

-

	

329 judicator—Lunatic—Laches—.Tudgment — At-
See CRIMINAL LAw,

	

tacking by separate action after refusal of

DIVISIONAL COURT—Practice—Divis- leave to defend .) A matter does not becom e

ional Court—time for appealing to wrhic hd the apa
rby a
ties area not

judgmen t
heard o ns the—Notice of appeal is bringing of merits . Notwithstanding that the Courtappeal — Jurisdiction — Chamber has on the ground of lathes waiver, &c ., re -

summons not issued from Registry fused a motion upon affidavit to set a defaul twherein action brought—Effect o f
—Sec . 27, Supreme Court Act 235 Judgment aside and admit a defence

	

the

See PRACrtcE . Re ELLARD .
merits, the defendant is not thereb y
estopped from attacking the judgment and
the contract upon which it was founded ,
upon the ground that he was insane at th e
time of the contract and at the time of the
obtaining of the judgment and of allege d
waiver, although his insanity was allege d
on the affidavits on the motion . HARIEtt v .
CaMERox	 365

2. —Jurisdiction—Criminal Procedure—
53 Vic . (Can .) Ch . 37, See . 23 .) No appea l
lies to the Divisional Court from an olde r
appointing commissioners to take evidence
under Sec . 23, sub-sec . 2, Criminal La w
Amendment Act, 1890, supra . REGINA V .
Jonxs'rox	 87

3. —Appeal—Jurisdiction —" Interlocu- 3. —Defaultjudgment—Whether.] Fresh
tort' matter "—Refusal of an e.r party applica- action to recover back part of amount o f
tion for Mare to issue concurrent writs of judgment by default on ground that judg-
sumntons—Whether appealable.] There is went was for too much . Held, that the
no appeal to the Divisional Court from the judgment constituted an estoppel and was a
refusal of an e.t• paste application for leave bar to the present action, and that th e
to issue concurrent writs of summons proper course was to apply in the action i n
against defendants, who are citizens and which it was obtained to set aside the judg-
residents of the United States, as such ment by default on the merits, which coul d
application is not an interlocutory matter only be done on the ground of surprise o r
within Sec. 60, Supreme Court Act . mistake . (loos GAS v . Monti

	

-

	

154
Semble, Such application is not a proceed -
ing in an action . Tat 1'tTNE v. Bi.cx 348

ELECTION — Criminal Law — Prisone r
electing to be tried speedily—
Whether can be convicted on hi s
speedy trial of any other offence
than that for which he elected to
be tried

	

-

	

-

	

-

	

329
Nee Callumar . L sir . Recess v .
Mow ; i s .

EMPLOYERS' LIABILITY (At Coal -
Law)—Duty to furnish reason -

ably safe appliances, &c .—Volen .' i
non tit injuria

	

-

	

-

	

137
See MASTER AN!) SERVANT .

ERROR—Writ " f

---See Cutvtxa I. I . .\tv .

ESTOPPEL—Recital in order of inferio r
t ' onrt — Prohibition .] A party moving for a
writ of prohibition against an order of a n
inferior Court is not estopped from denying
statements of fact necessary to found th e
jurisdiction of the inferior Court appearin g
on the face of the order in question on th e
motion . Re W . A . Moat, U .C . JGnr,E, &c . ,
IN re coN V R'TION or An Tut AND OTHERS 208

4 . —Dedication—No power to dedicat e
where none to alienate—Registering pla n
shooing street and selling lots by it .] The de-
fendants, a Railway Company, by Domin-
ion Statute acquired the power to "take
hold and use" certain foreshore "to suc h
extent as shall be required by the Compan y
for its Railway and other works ." The
Company were the owners in fee of th e
lands abutting on the foreshore, and in 1885
filed a certain plan of a portion of suc h
lands in time Land Registry office at Van-
couver, which plan showed a public stree t
running at right angles to and opening upo n
the foreshore, and subsequently sold lots
from said plan . The defendants in 1892 ra n
an embankment for their railway along th e
foreshore, cutting off access thereto and to
the sea by way of the street . IJeld, per
McC reight, .1 ., dissolving time injunction an d
dismissing the action : (1 .) That the
registration of their townsite plan in Novem -
ber, 1885, operated as a dedication by
plaintiffs of a public way over the foreshor e
trout the foot of Gore Avenue, shown as
opening upon it, and as an estoppel against
their setting up their subsequently acquire d
rights over the foreshore against such publi c
right of way. (2.) That if plaintiffs in 1886

53—112
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ESTOPPEL—Continued.

acquired any title to the foreshore incon-
sistent with such public right of way, suc h
title fed the estoppel . (3.) A public righ t
of way is extinguished by Act of Parliament
only by express words or where it clearl y
authorizes the doing of a thing which is
physically inconsistent with the continu-
ance of such right, and sec. 18 A, Supra ,
does not do so . (4.) The Crown was a
necessary party to the action . Upon appea l
to the Full Court . Held, per Begbie, C .J . ,
(Walkein and Drake, J .J ., concurring) ,
over-ruling McCreight, J ., giving judgmen t
for plaintiffs, and reinstating and continu-
ing the injunction : (l .) The plaintiffs '
right to occupy the foreshore under sec . 1 8
A, supra, was exclusive . (2.) There was
no dedication by plaintiffs by the registra-
tion of their map of 1885, as there can b e
no dedication except by owners of the soil .
(3 .) There is no power of dedication where
there is no power to alienate. (4.) The
Crown was not a necessary party . Ttt E

CANADIAN PACIFIC RAILWAY COMPANY V . TII E

	

CITY OF VANCOUVER -

	

- - 306

EVIDENCE— Witness— Incompetency b y
reason of want of religious belief—Examina-
tion on votr dire—Duty of Trial Judge .] I t
is not the duty of the trial judge to examin e
a witness on the roir dire as to his religiou s
belief, for the purpose of testing his com-
petency as a witness, even if requested to
do so by counsel for opposite party, and a
party who has not been examined on th e
roir dire at the trial, will not be heard upo n
affidavit on appeal against the competenc y
of the evidence . GRAY V . McCALLC>I . 101

—Fresh Evidence on appeal—Rule 67 4

	

See APPEAL -

	

-

	

-

	

[361

—Criminal Law—Proof of absence from
Canada of Witness to admit hi s
deposition .

	

-

	

-

	

-

	

329
See CRIMINAL LAW .

—Affidavit in language not that of depon-
ent .

	

-

	

-

	

-

	

-

	

343
See AFFIDAVIT .

EXECUTION—t'rrtifarate of judgment
Registration as against lands-The registra-
tion of a certificate of judgment against th e
lands of a judgment debtor is not an execu-
tion within the meaning of aSuprerne Court
of Canada Act, Sec . 47, Sub.-Sec . (e), and
the giving of security to the satisfaction o f
a judge of the Supreme Court of B . C . for
the whole amount of the debt and costs ,
does not supersede the registration of such

	

certificate . FOLEY v . WEBSTER, -

	

251

EXECUTION ACT—Terms of redemp-
tion of mortgage by purchase o f
equity of redemption at sale by
sheriff under fi fa lands—What
arrears recoverable—Statute of lim-
itations.

	

-

	

-

	

-

	

48
See MORTGAGE.

EXECUTOR—_)fixing private funds with
estate—Judgment by general legatee for amount
of Legacy—Priority of as against prior judg-
ment against executor personally—Merger--
Following assets into mixed fund :—In 1874 ,
one E . H. became entitled to a general
legacy of $10,000, bequeathed to him by hi s
brother T ., with whom he was in partner-
ship. On J .'s death T . entered into posses-
sion of the whole partnership property and
paid half the legacy to E . In 1875, E . sued
T. and recovered judgment by default fo r
the balance in the usual form of a judgmen t
against an executor admitting assets de
bonis testatoris et si non de bonis propriis ,
which judgment was registered February
28, 1889. In the meantime T. had charged
the whole property for large sums to vari-
ous creditors who obtained and registered
judgment before January 24, 1889, and a
simple contract creditor, C ., had also before
that date obtained and registered a judg-
ment against him . Receivers having bee n
put in possession of T .'s estate, sold the
same under order of the Court, and certai n
mortgage debts and expenses having been
paid off with the sanction of the Court, th e
balance left was insufficient to pay off the
registered charges prior to E .'s judgment .
In an action by E . for an enquiry as to wha t
assets of J . came into the hands of T . or th e
receivers, to have his judgment declared a
charge upon such assets prior to the per-
sonal judgment creditors, and to restrai n
the receivers . IIeld, per Begbie, C .J ., tha t
the plaintiff, by bringing his action an d
obtaining judgment against T ., became a
mere creditor of T ., and that his claim wa s
no longer that of a legatee, and also that h e
had not shown that any of the moneys i n
the receivers' hands were impressed with a
trust in his favour. But held, by the Ful l
Court, on appeal, per McCreight and
Walkeni, J .J ., that the action lay as against
C ., but not semble as against the mortgagees ,
by reason of Secs. 32-36ofthe Land Registr y
Act . HARPER V . HARPER .

	

-

	

-

	

1 5

FALSE PR ETENCES—Knowledge o f
agent of the person defrauded to
whom the pretence was made o f
the falsity of the pretence—Effect o f
—See CRIMINAL Law .

	

[19 1

FRAUDULENT PREFERENCE—I'res-
sure—Bill of sale Aet—Conditional Sale—In-



421

	

INDEX.

	

VOL . II .

PREFERENCE—Con- HABEAS CORPUS—Continued.

contrary to the Indian Act, "and thereupon ,
having considered the matter of the said
complaint, I adjudged the said Ettamass
should be imprisoned in the common gaol

. . for	 three calendar months . "
Held, (1 .) Warrant defective for no t
showing any conviction . (2.) The prisoner
could be discharged without the writ o f
habeas corpus actually issuing, and without
the prisoner being personally brough t
before the Court. .Ex parte E•rrAxnss 23 2

FRAUDULEN T
tinned .

solvency . To constitute pressure which will
authorize an assignment by way of security ,
there must be a legitimate and bona fide
attempt by the creditor to get payment o f
his debt, or security therefor . A. bill o f
sale given subject to a condition not appear -
ing therein is void as against creditors .
The evidence showed that the mortgago r
was started in buiness by the mortgagees in
May, 1889, and was to their knowledge in -
solvent from the day he commenced busi-
ness . The mortgage was made in April ,
1890, upon demand of the mortgagees, wh o
threatened to sue, but almost all the pro-
perty of the debtor was exempt from
execution and the mortgage covered al l
his property . Meld, Not bona fide pres-
sure. Doer. v . Haar.

	

-

	

-

	

-

	

3 2

2. —Pressure—Innocent purchaser—C .
S.B.C. 1888, Cap. .51.] M. Co., being
then insolvent, upon demand of one o f
their creditors, O . Bros ., and in fear of lega l
proceedings, executed a Bill of Sale to them
of their stock in trade and effects . Before
the commencement of this action by the
other creditors to have the Bill of Sale
declared void, as being made with intent to
give O. Bros . a preference, the latter ha d
sold the goods to a bona fide purchaser fo r
value and received the purchase money .
Held, (1 .) The Bill of Sale was not mad e
voluntarily, or with intent to give a prefer-
ence, but was made under pressure
sufficient to take the transaction out of th e
Statutes. (2.) O. Bros . could not in any
event he called upon to account for th e
purchase money to the other creditors .
CASCAnux V . MCINTOSII

	

MS

FRAUDULENT CONVEYANCE—In-
nocent purchaser—following trus t
funds

	

- -

	

-

	

-

	

268
See INNOCEN T

GARNISIIEE - - - - 17 1
See AT'rAcIi)tENT of Detrrs .

IIABEASCORPUS—1 person imprisone d
may make fresh application for a writ o f
habeas rorpux to every .1 wive or Cour t
(Superior) in turn . who are each hound t o
consider the question independently . Re
( uoiniu Bois u

	

-

	

-

	

-

	

- 216

2 . —Criminal Low—Ilabeus ('or•pus —
IVar+unl of rotarnitrneut 11 ,11 shorting eenrir•-
tion—LIleet of— l"urnr of rule nisi—Dispensin g
with presence of prisoner on ar•qulnent of . ]
A warrant of courntitment by an India n
sent recited that E . had been charged
with having an intoxicant in his possession

3 . —Custody of infant—Person askin g
writ must make out right in himself .] Th e
Court will not interfere by habeas corpus to
take an infant out of the custody of a person

j not lawfully entitled thereto, for the purpose
of enabling a person equally unentitled to
obtain possession of it . Re Au UwAY ex
parte thus Sc - - - - 343

HEALTH REGULATIONS—Municipa l
By-law providing—Provincial Statute author-
izing—Constitutional Law—Interference wit h
Trade and Commerce—" Power to stop, detai n
and examine every person routing from
place infected with pestilential disease, i n
order to prevent introduction of same int o
city "—('oustruction of words .] A municipa l
by-law providing, "The Medical Healt h
Officer shall have power to stop, detain an d
examine every person or persons, freight ,
cargoes, boats	 coming from a place
infected with a pestilential or infectiou s
disease, in order to prevent the introduc-
tion of the same into the city," (toes no t
authorize the Medical Health Officer o r
other municipal authorities to detain a
steamship and its passengers and cre w
coming from an infected place, or to preven t
them from landing within the municipa l
limits without reference to a proper exam-
ination for the purpose indicated and it s
results, as showing danger of their intro-
ducing the disease . (2.) That the stoppin g
of all the passengers without examinatio n
was not an exercise of the powers reposed
in the Corporation by the by-law, but wa s
an interference with trade and commerc e
and was ultra riles . (a .) That the hv-la w
and the statute authorizing it were infra
rirex . CANADIAN Nettle \ .' VI+itTIoN Co . V .

Tuts CITY OF VANCOUVER

	

-

	

-

	

193

l •onslitetioout L,ur—I 'nlilrC healt h
.let, 18,5'X—I)elegntion of Lrgislutire porrer—
('ower of ho','toms-(,orr,•nor-in-C'oru,ril to
dismiss Jf ueieipal health Oilir•erappointed b y
1,g-law.] Held, per BegMie, C .J., (I .) A
Provincial Statute having given to th e
Lieutenant-Governor-in-Council power t o
make and alter such regulations as he might
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HEALTH REGULATIONS--Continued .

deem expedient in regard to certain matter s
affecting the public health, the same to hav e
the force of law, such regulations whe n
passed superseded all provincial and muni-
cipal enactments inconsistent with them-
selves . (2.) It is competent to the
Lieutenant-Governor-in-Council by regula-
tions under the provisions of the Healt h
Act, 1888, to dismiss a Health Office r
appointed by Municipal By-law . Tim
ATTORNEY-GENRR .AL OF BRITISH COLUMBIA V .
MILNE	 196

3. —Habeas Corpus—Municipal Health
By-law authorizing confnemeet and isolatio n
of travellers " exposed to " certain diseases —
" • Exposed to" defined—Right to apply for
writ of habeas corpus seriatim to different
Judges after refusal by one Judge .] A. Muni -
cipal By-law of the City of Vancouver,
authorized by Provincial Statute provided :
" In case any traveller coming from withou t
the city	 is infected with or exposed
to any of the diseases mentioned in this By -
law (of which small-pox was one), th e
Medical Health Officer of the Board o f
Health may make effective provision in th e
manner which to them hall seem meet an d
best for the public safety, by removing suc h
persons to a separate house, or by other -
wise isolating them, if it can be done
without danger to life, and by providing
nurses and other assistance necessary for
them at his own cost and charges," etc. B . ,
having been for 36 hours in Victoria, a cit y
of 20,000 inhabitants, in which there were
55 cases of small pox, came directly thence
to Vancouver where he landed . He was i
thereupon by direction of the Medica l
Health Officer of Vancouver under colour o f
above By-law, arrested and confined i n
quarantine as a traveller, etc ., " exposed
to " the disease . Upon motion for a writ of
habeas corpus . Held, Per McCreight, J . ,
That B. was a person " exposed to the
disease," and that the detention was lawful .
Writ refused . Subsequently, upon simila r
motion to Walkem, J . Held, per Walkem ,
J . : (1 .) A person imprisoned may mak e
fresh application for habeas corpus to ever y
Judge or Court in turn, who are each boun d
to consider the question independently .
(2 .) The detention was unlawful and no t
within the scope of the By-law . The
authority to detain, isolate and nurse, could
only apply to persons suffering from the
disease . (3.) B. could not be said to be a
person " exposed " to the disease merel y
because he came from and had been 3 6
hours in a city infected with it to the exten t
proved . Writ granted . Re GEORGE Bo-
wack .	 216

INFANTS—Right to custody of - 343
See Habeas Corpus .

2 . —Investment by trustees of funds of—
Duties of.] Re BROWN ex parte BRowN . 110
INJUNCTION—Discretion to grant inter-
locutory injunctions inactions of libel.] Held ,
per Begbie, C .J ., On a motion to dissolv e
an injunction restraining until the hearin g
the further publication of matter charge d
to be libellous, that the Court will interfer e
by interlocutory injunction restraining until
the trial the publication of what clearly
appears to be a libel . On appeal to the
Divisional Court : Held, per Crease, J . ,
That though in England the courts have
not of late restrained publication before th e
question of libel had been submitted to a
jury, there is undoubted power to do s o
under C .S .B .C . Cap. 31 Sec. 14, and the
appeal should be dismissed . PerDrake, J . ,
that as the jurisdiction is one never ad-
mitted before the judicature act and the
exercise of it may prejudice the trial of th e
action as being a conclusive opinion that
the matter complained of is defamatory, it
should be very sparingly used and in
practice confined to trade libels, and th e
appeal should be allowed . WOLFENDEN V .
GIT.ES	 279

2. —What notice of sufficient—Disobedi- -
enee of—Practice—Committal—.lttachment i n
lieu of. A mandatory injunction require d
" the defendants, their officers, agents, etc . ,
to permit all passengers upon the plaintiffs'
steamers to land at the port of Vancouver ,
subject only to such detention, examina-
tion and inspection as may be reasonabl y
necessary in order to ascertain the existence
among then of the disease of small-pox, by
reason of their or any of them having been
actually exposed to contagion thereof," etc ,
Notice of the effect of the injunction was
telegraphed to the defendants' solicitor b y
his agent in Victoria, upon whom th e
amended order had been served . Defen-
dants afterwards by their agents, met
plaintiffs' steamships at the wharf at Van-
couver and, without any inspection o r
examination of them informed the pas-
sengers that they could not land, but if the y
did so they would be subject to be quaran-
tined for it days, under the City Healt h
By-law, and thereby prevented them fro m
landing . Held, (1 .) That the defendant s
had sufficient notice of the terms of th e
injunction as above . (2.) That the
conduct ofthe defendants was a breach of
the injunction, and attachment ordered t o
bring before the Court those proved to
have been actively concerned in the breach .
TILE CANADIAN PACIFIC NAVIGATION CO .
(LTD .) V . Tim CITY OF VANCOT ;VER - 298



423

	

INDEX.

	

VOL . II .

INNOCENT PURCHASER—Con . Stat .
B .C ., 1888, Cap . 51.] The purchasers of
goods from an insolvent, under a Bill of
sale alleged to have been fraudulent agains t
his creditors, before action to set aside the
sale, sold and delivered the goods to a n
innocent purchaser for value and receive d
the purchase money, which was not ear
marked in an way . Held, (1 .) No remedy
is provided by the Act after the property
reaches bona fide purchasers . (2 .) The pur-
chase money paid by the latter not bein g
ear marked in any way could not be follow-
ed by the Court and no order could b e
made . Plaintiff non-suited . CASCADEN V .
MCINTOSII	 268

INSANITY—Inquisition.] A. finding by
inquisition of the insanity of a person i s
not a necessary preliminary to an action by
his next friend to set aside his contract o n
the ground of his insanity . Insanity onc e
established is presumed to continue. HARP-
ER V . CAMERON — — — — 264

INSOLVENCY—Assignee for creditors—
Removal of whose interests con -

	

flicts with his duty -

	

-

	

262
See TRUSTEE .
See FRAUDULENT PREFERENCE .

INTEREST—Promissory note—Lathes .] I t
is discretionary with the tribunal on th e
trial of an action upon a promissory not e
not providing for interest, to allow interes t
after maturity by way of damages, or not .
Held, That a plaintiff by laches in not
pressing for or sueing to recover on the not e
for a period of over three years, had dis-
entitled himself to interest .

	

Sarni v .
HANSEN	 153

2. —Liquidated or unliquidated demand—
Practice—Order III, Rule 6—Judgment by
default .] Held, per Begbie, O .J ., Crease
and Drake, J .J ., A claim specially endorsed
on writ for amount of an account rendered ,
and " for interest thereon at six per cent .
until judgment " is not a liquidated deman d
under Order III, Rule 6, and an orde r
setting aside judgment thereon as in defaul t
of appearance, sustained . MCCLARYMANU-
FACTURING Co . V . CORBErr

	

-

	

-

	

21 2
JOINDER OF ACTIONS—Joint actio n
by several offenders to recd"er fines paid after
conviction quashed .] Where several persons
are fined by one summary conviction whic h
has been quashed, they may not sue jointl y
to recover the fines paid, but must bring
separate actions . FIVE CH[INAMEN! V. NE W
WESTMINSTER

	

— —

	

—

	

168

JUDGMENT UNDER ORDER XIV—
! Practice—Writ of Summons—Sufficiency of

special endorsement — Obtaining judgmen t
under Order XlVafter amendment of—Time . ]
In an action to recover the amount of a
promissory note, presentment for payment ,
dishonour, and notice thereof to the
endorser must be stated in the specia l
endorsement of the writ to warrant an
order for judgment against the endorser ,
under Order XIV, but need not be alleged
to warrant judgment against the maker.
When an order amending the specia l
endorsement upon a Writ of Summons i s
made, the writ with the new specia l
endorsement must be reserved upon every
defendant affected by the amendment. ff
such defendant has already appeared, suc h
appearance stands as an appearance to the
amended writ (following Paxton v . Baird ,
1891, 1, Q .B. 139), and the plaintiff ca n
apply for judgment under Order XIV, bu t
judgment cannot be directed to be entered
against him before the lapse of eight day s
from the service of the amended writ . See
PRACTICE	 302

2. —Special endorsement—Sufficiency of
See BILL OF EXCHANGE ACT. [333

3. —Rules of 1880—Admitting to defen d
—Discretion .] Upon a motion for leave to
sign a final judgment under Order XIV, S .
0 . Rules of 1880, if a Judge thinks that a
good defence is bona fide intended to be set
up, or if he is doubtful, he must give leave
to defend, but he has a discretion as to th e
terms of the leave, and in exercising the
discretion regard should be had to the
chances of the defence being successful .
HOTZ V . MCALLISTER

	

—

	

—

	

—

	

7 7

JURISDICTION—Of County Court to
make a personal order for paymen t
of an amount over $1,000 a s
auxiliary to judgment in a

	

Mechanic's Lien suit

	

-

	

250
See COUNTY COURT .

2. —%faking Order in Court below afte r
allowance of Appeal to Supreme Court of
Canada .] The Supreme Court of Britis h
Columbia has no power to make an orde r
controlling proceedings under its judgment ,
after the perfecting of an appeal from suc h
judgment to the Supreme Court of Canada .
FOLEY V . WEBSTER

	

—

	

—

	

—

	

25 1

JURY—Charging with additional facts ou t
of open Court

	

-

	

-

	

11 2
See CRIMINAL LAW . GREER V.
REGINAM .

JUDGMENT BY DEFAUL T
See ESTOPPEL .

174 JUSTICE OF THE PEACE—Incapacit
1 by reason of interest.] The receipt by
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JUSTICE OF THE PEACE—Continued . LIBEL—Continued.

Police Magistrate of a salary paid out of the
Consolidated Fund, into which fines imposed
by him are paid, does not incapacitate hi m
from hearing a prosecution by reason o f
interest in the result . REGINA V. HART

[264

LAND REGISTRY ACT—Right of non-
registered foreign company to be registered as
owner of lands in B.C .) The Land Regis-
trar is justified in refusing to register a non -
registered foreign company as the owner o f
land . Ex parte, NEW VANCOUVER COAL

MINING AND LAND Co .

	

— — — S

2. —Priority of registered charge .
See ExEcuToR .

3. —Registration of judgment agains t
lands—Duty of Registrar .] BYRNE8 v .
MCMILLAN	 163

4. —Cancellation of ordinary certificate
of title under Sec. 61, upon issue of certificate
of indefeasible title under Sec. 17 .] The

egistrar-General has power to cancel th e
ordinary certificate of title upon issue of a
certificate of indefeasible title . Re J . H.
TURNER	 244

LEGACY—Judgment by general legatee —
Priority of as against persona l
judgment against executor - 15
See EXECUTOR . HARPER V . HARPER .

eyes of the public a black list implying that
all ordinary efforts to obtain payment had
failed, and that the debtor was either dis -
honest or insolvent . WOLFENDEN V . GILEs

[279

LICENSE—Of water privileges for minin g
purposes .] The licensee has no right so to
use the water as to foul the stream and
prevent riparian proprietors lower dow n
from using the water for milling purposes .
TUB COLUMBIA RIVER LUMBER CO . V . iOUIL L

[237

LIQUOR LICENSE LAW—The Liquor
License Regulation Act, B .C. 1891 ,
Sec. 4, providing for the closing of
saloons on Sunday is intra vires of
the Provincial Legislature - 93
See CONSTITUTIONAL LAW . SAUER
V. WALKER.

2 . —Cancellation of License obtained
clandestinely—" Court House "—Meaning of
—Duties of Magistrates on hearing of petitio n
for license .] A retail liquor license obtaine d
clandestinely and without due regard to
preliminary statutory requirements wa s
cancelled . A school house which had been
used on occasions as a place of meeting by a
Licensing Court, is not a " Court House "
within the meaning of Sec. Hof the Licen-
sing Act, Cap . 73, C .S .B .C . 1888 . IN re
CLOSE & BERRY

	

—

	

—

	

131

LIBEL — Defamation — Poster advertising
accounts for sale .]

	

Defendant, a debt
collector, printed a poster, containing th e
names of persons from whom he was
employed to make collections, showing the
amounts and the nature of the accounts set
opposite the respective names under the
heading in large letters : " Accounts fo r
sale, Victoria, B .C . The British Columbi a
Commercial Agency offers the followin g
accounts for sale at their office," &c . This
poster, which showed the name of the
plaintiff as a debtor for a drug bill of $9 .67 ,
defendant sent to him, and to each of th e
persons on the list, together with a circula r
stating : " You may still have your name
lifted by paying the amount on or before th e
27th inst ., after which date the posters wil l
positively be issued ." An interim injunc-
tion having been granted to restrain furthe r
publication . field, per Begbie, C .J ., on
motion to continue the injunction till th e
hearing, That the poster was libellous and
the inuendo implied was not merely tha t
the plaintiff was justly indebted in the su m
mentioned, but that he was dishonest and
insolvent . And hell, per Crease, J ., on recovery	 : be held to be one penalty, "
appeal, that the poster was in tact in the made it an offence to sell liquor by retail ,

LIQUOR LICENSE REGULATION
ACT, 1891—Selling Intoxicating liquors on
Sunday—Detectives visiting saloons to see if
law obeyed—Whether bona fide travellers .] A
constable who, by order, visits saloons o n
Sundays to see whether or not the law wit h
respect to the sale of liquor is being obeyed ,
is a bona fide traveller, within the meaning
of the Liquor License Act, 1891 . REGINA

V . HARRIS	 177

LIQUOR LICENSE LAW—Municipa l
Act, 1392, Sec . 304, sub-sec . 3—Selling liquo r
without a license .] held, That Sec . 208 o f
the Statute, supra, providing : " No person
shall sell spirituous	 liquors	 by

. . . retail, and no person shall use, prac-
tice, carry on or exercise in the municipal-
ity	 any

	

trade	 or business
described or named in Section 204 and th e
sub-sections thereof, without having taken
out and had granted to him a license in tha t
behalf, under a penalty not exceeding $250

. . together with the amount which h e
should have paid for such license, whic h

. . . penalty shall for the purposes of
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LIQUOR LICENSE LAW—Continued.

without a license in that behalf, independ-
ently of whether a by-law providing for th e
issue of such licenses and fixing the amount
of fees thereon had been passed or not, and
that the appeal could proceed as a hearin g
de novo for such statutory offence . And i t
appearing upon such evidence that th e
liquor sold was intoxicating, but no evidenc e
being given as to its having been produced
by distillation (2) that the evidence was
insufficient to sustain a charge of selling
spirituous liquor. Re Kwoxo Wo - 336

LUNATIC—Continued .

LUNATIC—Contract—Fraud .] Action to
cancel promissory notes as being obtainabl e
by defendant, without consideration fro m
plaintiff, while he was to defendant's know -
ledge of unsound mind and incapable of !.
transacting business ; and to set aside a
judgment by default of appearance obtaine d
Dec . 10, 1888, in an action by defendan t
against the plaintiff upon the notes . The
jury found that the plaintiff at the time o f
the contract represented by the notes i n
question was of unsound mind ; (2) tha t
the transaction was not fair and bona fide ;
(3) that there was no consideration ; (4 )
that the transaction was without delibera-
tion ; (5) without independent advice ; (6 )
that the defendant at the time of makin g
the notes was aware that the plaintiff wa s
of unsound mind . The jury also state d
that they were all for a verdict for the
plaintiff . Upon motion for judgment, held ,
(1.) That the plaintiff was not estopped b y
the default judgment in Cameron v . Harper.
(2.) That the issues were not res judicata

a decision in Chambers in Cameron v .
arper, affirmed by the Divisional Court ,

refusing to set aside the default judgmen t
and admit plaintiff to defend and set up in
that action the plaintiff's case herein . (3 . )
That the answers and general verdict of th e
jury included a tinding that the plaintiff wa s
in fact non connpos nnentis at the time of an d
ever since the transaction impeached, and h e
was consequently not estopped by conduct .
(4 .) A finding by inquisition of the insan-
ity of the plaintiff was not a necessar y
preliminary to this action . Upon motion
for new trial and appeal : Per 13egbie, C .
J ., Walkem and Drake, J .J . (sitting both as
a Full Court and Divisional Court), judg-
ment of Crease J . affirmed. (2.) The
verdict of a jury should not be disturbed a s
being against evidence, unless it is on e
which the jury on the evidence could no t
reasonably have formed. (3.) An action
lies to set aside a judgment in anothe r
action . (4.) Where documentary evidence
is rejected at the trial, and the propriety o f
the rejection is not made a ground of appeal,

the Court will not allow that evidence to b e
read on appeal as fresh evidence under Rule
874 . (5 .) Per Walkem J ., Insanity once
established is presumed to continue . (6. )
Per Drake, J ., Where a contract is attacked
the defence of ratification must be pleaded
to admit evidence of ratification . HARPE R
V . CAMERON

	

—

	

—

	

—

	

—

	

365

MARITIME LAW—Collision—Party to
blame—Salcage .] Salvage consequent on a
collision may be awarded to the party t o
blame . ZAMBESI V . FANNY DUTARD — 9 1

2. —Collision—Yarigation Act—Article s
16 and 20—Party to blame .] The steamships
J . and C. cleared from the same wharf a t
Nanaimo harbour at about the same time ,
the J . first. Each backed from the wharf
in a different direction from the other, and
each executed a manoeuvre in the harbou r
for the purpose of making exit to the sea b y
a narrow channel between an island situ-
ated at the mouth of the harbour and a
shoal, and approached its entrance and eac h
other in directions convergent and almos t
at right angles, the J . being on the star-
board side of the C . The relative courses
and speed of the vessels were such tha t
unless altered by one or the other a collisio n
was imminent . Both vessels kept their
courses, but a few seconds before th e
collision took place the C . stopped an d
reversed her engines, notwithstandin g
which she struck the J ., which was then
crossing her bow, forward of amidships ,
almost at right angles . Held, (1 .) That
the J . was not an overtaking ship, withi n
the meaning of Article 20, or bound to kee p
out of the C.'s way . (2.) That the C. had
the J . on her starboard side, within th e
meaning of Article 16, and was bound t o
keep out of lier way. (3.) That the C. was
solely responsible for the _ collision . Tna
CUTCIH	 35 7

JASPER AND SERVANT—Xegligenr e
Duty of Master to take reasonable care of
servant's safety .—t 'ulenti non tit innjurn .) A t
common law an employee of mill hands i s
bound to take reasonable care that the mil l
is properly and safely constructed, an d
fitted with machinery so as to insure a
reasonable degree of security to a carefu l
workman, and to provide reasonably skil-
ful and proper supervision . A workma n
may be seiens of the actual situation with -
out beinrolens of the risk of injury or full y
appreciating it . FoLEY v . WEBSTER - 13 7

2 . —Contract of hiring by election to
office—Corporate Seal—Municipal Act, 189 1
(B.C.) See . 93—5/ Vic . cap . ,_'9 .] "At the
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MASTER AND SERVANT—Continued .

first meeting of the Council in every year, o r
as soon as possible thereafter, the Council
may elect a clerk, water commissioner ,
surveyor, or such other officers as may b e
deemed necessary, who shall hold office
during the pleasure of the Council, and ma y
receive such remuneration as the Counci l
shall by by-law appoint ." The plaintiff
was thereunder duly elected to the office o f
city engineer of the city of Victoria, th e
salary of which was fixed by by-law . Held ,
That he became thereby the servant of th e
city without further evidencing of the con-
tract of hiring under the corporate seal o r
otherwise . TUCK v . Tag CORPORATION O F
THE CITY OF VICTORIA

	

-

	

-

	

179

MECHANIC'S LIEN ACT OF 1891—
Jurisdiction of Supreme Court to enforce lien . ]
The Supreme Court has no original juris-
diction to enforce a Mechanic's Lien unde r
the Mechanic's Lien Act, 1889, providin g
Sec . 16 : " That whatever the amount o f
the lien, proceedings may be taken before a
Judge of the County Court of the Distric t
in which the land charged is situate," &c .
MARTIN V . RUSSELL

	

-

	

-

	

- 98

1MMECIIANIC'S LIEN—Waiver .] Taking
and negotiating a promissory note for it s
amount discharges a Mechanic's Lien, an d
although the note falls due before th e
expiration of the time limited for filing th e
lien, the lien does not revive upon the not e
being dishonoured . (Affirmed by th e
Supreme Court of Canada .) ED IoNDs v .
TIERNAN	 82

MEDICAL ACT (Con . Stat . B.C. 1888 ,
Cap . 81, Sec. 29 .)—Continued.
Refusal to register in British Columbia a n
English registered practitioner—Mandamus . ]
A medical practitioner registered in Eng-
land prior to June 1st, 1887, under the
Imperial Medical Acts, is entitled to b e
registered and admitted to practice in
British Columbia pursuant to Imp . Stat. 3 1
Vic ., Cap . 29, Sec . 3, subject to such laws a s
the Provincial Legislature may have made ,
for the purpose of enforcing the registra-
tion within its jurisdiction of person s
registered under the Imperial Medical Acts .
(2.) General provisions in the B .C . Medical
Act (Con . Stat . B .C . 1888, Cap. 81), relatin g
to examination of candidates, payment o f
fees and registration of medical practitioners ,
do not affect the right to be registered in the
Colony acquired under the Imperial Statute
by English registered practitioners . (3 . )
The B.G. Medical Act (Con. Stat . B .C . 1888 ,
Cap . 81, Sec . 31) authorizes the making by
the B .C . Medical Council of rules pursuant
to Imp. Stat. 31 Vic ., Cap . 29, Sec. 3, for
admitting English registered practitioner s
upon the provincial register . (4.) The B .
0 . Medical Council having made no such
rules plaintiff was entitled to be admitted
upon the B.C . register upon such proof o f
his English registration as would be admit-
ted in a Court of law . METIIEREL.L V. Tug

	

MEDICAL COUNCIL OF B .C .

	

-

	

-

	

186

MEDICAL PRACTITIONER—Regis-
tration in B .C . of English registered
—Supremacy of Imperial ove r

	

Provincial Statute

	

-

	

- 186
See MEDICAL ACT, B .C. Mmana g e s
v . THE MEDICAL COUNCIL OF B .C .

	

MENS REA - -

	

32 1
See CRIMINAL LAW .

MERGER—Claim of general legate e
recovering judgment against execu-
tor—Position as regards assets o f
estate

	

-

	

-

	

-

	

-

	

15
See EXECUTOR . HARPER v . HARPER .

2. —Lien for matertots—07rether saved
by repealing Section 30 of the Mechanic's
Lien act, 1591—Afdavits—What they should
shore—Von-snit .] In an action to enforce it
Mechanic's Lien the owner Is entitled to
defend on any ground available to th e
contractor even where judgment has gon e
against the latter by default . (Maw ,
Whether if credit has originally been ive n
the contractor for a longer period tha n- th e
time within which proceedings must b e
taken to enforce the lien, an action woul d
be maintainable . The lien for materials MINERAL ACT . 1891—The order of a
given by the Mechanic's Lien Acts, 1888-90, Judge extending the 30 days provided b y
together with the procedure for the enforce- the Mineral Act (1891), Amendment Act ,
ment thereof have not been abolished by 1892, within which to commence proceed -
the repealing section (30) of the Act of 1891 . ings In a Court of competent jurisdiction t o
The Court is not disposed to grant a non- entorce an adverse claim is appealable t o
suit with leave to bring fresh action where the Divisional Court under Sec . 77 Suprem e
the action is brought to enforce a purely Court Act, although not made in any pend-
statutory right and fails . IIAGGARTY v . tug cause . Re Tug MAPLE LEAF AN D
GRANT (defendant) AND DUCK (owner) 173 LINARK MINERAL CLAIMS

	

-

	

-
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MEDICAL ACT (Con . Stat . B .C . 1888, MINING COURTS
Cap. 81 . Sec . 29)—Medical 1',(met,I0ner—

	

See CONSTITUTION I . LAW (2) .
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MISCHIEVOUS ANIMALS ACT-
Scienter .] In an action for damages for
injuries caused by the bite of a dog, Sec . 30
of the Mischievous Animals Act (C .S .B .C .
1888, C. 4) does not preclude the defendan t
from showing the peaceful character of the
dog, or his ignorance of its vicious disposi-
tion, but only raises a rebuttable presump-
tion against him . NEVILLE v . LAING - 100

MIS-DIRECTION—It is not mis-direction
sufficient to require a new tria l
that the Judge has used inaccurate
language in the course of a lon g
summing up, if the charge as a
whole afforded a fair guide to the
jury . GRAY V . MCCALLUM - 104

MISJOINDER -

	

- 241
See PLEADING .

MUNICIPAL BY-LAW—lion-compliance
with statutory pre-requisites — Debentur e
holders not protected .] It is no answer to a
motion to quash a by-law for non-compli-
ance with statutory pre-requisites tha t
debentures have been issued and taken u p
upon the faith of the by-law . WILTSHIR E
v . TOWNSHIP OF SURREY

	

–

	

–

	

7 9

MUNICIPAL CORPORATION—Con-
tract of hiring by election to offic e
See MASTER AND SERVANT .

	

[17 9

2. —Duty of to maintain its electric
wires in a sate condition—Negligence—Res
ipsa loquitur .] A lire alarm wire belongin g
to a municipality broke and fell upon an
electric wire belonging to a private corpora-
tion, and thereby sent a fatal current int o
the plaintiff's horse . Held, That the
municipality was liable . EARLE v . TH E
CITY OF VICTORIA

	

–

	

–

	

–

	

156
See NEGLIGENCE .

3. —.tppoiohnent of officers by resolutio n
—Whether By-law necessary.] A Provincia l
Statute authorized an appointment to
Municipal office to be made by a Municipa l
Corporation subject to the consent of the

MUNICIPAL CORPORATION—Cont'd .

Lieutenant-Governor-in-Council . Held ,
(I .) Such appointment was well made b y
resolution under the Corporate Seal and a
By-law was unnecessary . (2.) It is
immaterial whether the assent of the
Lieutenant-Governo-in-Council is obtained
before or after the resolution . Tome v .
VICTORIA	 179

MUNICIPAL LICENSE LAW—Powe r
of Municipality to pass By-law s
imposing a special tax on non -
resident traders—Power of Provin-
cial Legislature to authorize - 27 1
See CONSTITUTIONAL LAW .

NAVIGATION ACT—Articles 16 to 20—
Collision—Overtaking ship—Part

yto blame

	

-

	

-

	

-

	

35 7
See MARITIME LAW .

NEGLIGENCE—Proximate cause—Muni-
cipal Corporation — Duty of to maintai n
electric mires in safe condition—Res ipsa
loquitur .] A fire-alarm wire belonging to a
Municipality broke and fell upon an electri c
wire belonging to a private corporation, an d
obtained therefrom and sent a fatal curren t
into the plaintiff's horse . Held, That th e
Municipality was liable . EARLE V . TIt E
CITY OF VICTORIA

	

–

	

–

	

–

	

156
NEW TRIAL—Weight of euidence—
Reasonableness of rerdict .] The Court wil l
not set aside the verdict of a jury unless i t
is wholly unsupported by evidence, or i s
contrary to such a body of evidence or rests
on such slight foundation as to make i t
obvious that the jury were perverse o r
invincibly prejudiced. ORAN v . McCALi.C M

See MISDIRECTION .

	

[104

2 . —Appeal .] It is not competent to a n
appellant, uno flatu, to move alternatively fo r
a reversal of the judgment as entered o n
the findings of a jury or for a new trial . O.
XXXIX and O. XL., R . 4, of the S .C .
Rules of 1880 explained ; Davies v . Felix ,
4 Ex . D. 35 followed . [ED . NOTE—This
head note seems too broad for the decisio n
of the Court, which was only that the tw o

2 . —Sale—Wholesale or ret cit.] A sal e
to a person in British Columbia by an
agent of a firm doing business outside the

MORTGAGE—Terms of redemption by , Province of 1,100 business cards to be
purchaser of equity of redemption— Statute of I supplied by them, is a sale by wholesale ,
limitations—Execution act (C .S.B.C. 1888, and not a sale by retail within the Munici-
Cap. 42, Secs . 37-44.] Under Section 44 of , pal Act, 1891, 54 Vic. Cap . 29, B.C ., Sec ,
the Execution Act, supra, providing any 166, and a conviction for making such sal e
purchaser may remove or satisfy any mort- without the license required by the Statut e
gage in like manner as the execution debtor for making such sale by retail .—Quashed .
might have done, an execution purchaser of HEATII V . THE CITY OF VICTORrA - 276
an equity of redemption is entitled to redee m
only upon payment of the whole arrears o f
principal and interest legally recoverabl e
from the mortgagor, and 20 years arrear s
are recoverable under the usual covenant to
pay . KEARY V . MASON

	

-

	

-
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NEW TRIAL—Continued.

	

PLEADING—Continued .

alternative motions cannot be entertained
unless both are properly founded on the
necessary proceedings to bring them befor e
the Court .] FOLEY V . WEBSTER - 137

3. —Divisional Court—Referring back
motion for fresh evidence .] The Divisiona l
Court, upon a motion for a new trial, being
of opinion that there was no evidence upo n
which the damages assessed could b e
calculated, directed a further enquiry a s
to such damages, and adjourned the motio n
in the meantime. PARKs v . BLACKWOOD

[346

NON-SUIT—The Court is not disposed to
grant a non-suit with leave to brin g
a fresh action where the action i s
brought to enforce a pure statu-
tory remedy contrary to commo n
right, and fails for want of statu-
tory pre-requisites

	

-

	

- 173
See MECHANIC'S LIEN .

NOTICE—Practice — Injunction — Wha t
notice of injunction sufficient .] Telegraphic
notice to solicitors who have appeared fo r
defendants of the effect of an injunction is
sufficient notice to defendants to warran t
their committal or attachment for dis-
obedience of it

	

-

	

-

	

-

	

-

	

298
See INJUNCTION .

NOVATION—To bring about a complet e
novation there must be thre e
things : (1.) The new debtor mus t
assume the complete liability . (2 . )
The creditor must accept the ne w
debtor as a principal debtor, and
(3.) The creditor must accept the
new contract in full satisfaction o f
and substitution for the old
contract, so that the original
debtor is discharged . POLsoN v .
W ULFFSOHN - - - - 39

ORDER
See SUMMONSES AND ORDERS .

ORDER XIV-
See JUDGMENT UNDER ORDER XIV .

PHARMACY ACT, 1891—" Exercisin g
Profession "—Meaning qt ..] One who reside d
in the Province until the coming into forc e
of the Pharmacy Act, 1891, and was a part-
ner of a druggist practising within th e
Province, is not entitled to be registered
under Sec . 12 of the Act, as having practise d
as a druggist . Ke parte HENDERSON IN r e
THE PHARMACY Acr, 1891

	

- -

	

103

PLEADING — Amendment .] The Court
may allow pleadings to be amended at any

time at or after the trial to meet the facts
proved, and in accordance with the lines
upon which the trial has proceeded, follow-
ing Clough v . L . & N.W. Ry. Co., L .R . 7 ,
Ex . 30 . FOLEY V . WEBSTER - - 137

2 . —Amendment .] An action was
brought for wrongful dismissal, when, on
the facts, it should have been for a refusa l
to receive into the employment . An
amendment was allowed at the trial . Twit
V . TILE CORPORATION OF THE CITY OF
VICTORIA
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-
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-
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PRACTICE—Altering decree before draw n
up .] A Judge has power to alter his decre e
in matters of detail before it is drawn up ,
but not to reverse it . ZAMBESI V. FANN Y
DUTARD	 91

2. —Claim and counter claim—Treated
as separate actions up to execution .] A claim
and counterclaim are treated as distinct
actions up to execution, which will go for
the difference or the sum of the two judg-
ments as the case may be . SMITIt v .
HANSEN	 153

3 . —Recognizance with sufficient suretie s
required on motion to quash conviction - 207

See CRIMINAL LAW .

4. —Judgment by default — Specia l
endorsement—Order III, Rule 6—Interest—
Liquidated or unliquidated demand - 212

See INTEREST .

5. —Ex parte order in favour of wages
claimant as against execution creditor.] Such
an order is irregular if made, ex parte
MCKAY V . CLARKE

	

-

	

-

	

- 213

6. —Affidavit—Intituling—Irregularity . ]
The affidavits in support of a motion for a n
order for payment into Court of moneys
realized under an execution to answer
claims of third persons against the execu-
tion debtor for wages were not intituled i n
the cause, but "in the matter of th e
Execution Act and of A . E . Clarke, judg-
ment debtor ." held irregular. McKAY v .
CLARKE	 213

i . —Judgment by default — Specia l
endorsement including a claim for interest—
Liquidated or unliquidated demand .] Held ,
per Begbie, C .J ., Crease and Drake, J .J . ,
A claim specially endorsed on the writ fo r
amount of account rendered and "for
interest thereon at 6 per cent . until judg-
ment" is not a liquidated demand under
Order III, Rule 6, and an order setting asid e
judgment thereon s in default of appear-
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PRACTICE—Continued .

ante, sustained . MCCLARY MANUFACTURIN G
CO . V. CORBETT

	

-

	

- - - 212

8. —Divisional Court, time for appealing
to—Notice of appeal is bringing of appeal—
Jurisdiction—Chhrnber Summons not issue d
from Registry wherein action brought—Effec t
of—Sec . 27, Supreme Court Act .] The givin g
of notice of intention to appeal is the bring -
of the appeal, within Sec. 61, Sup. Court B .
C. Act, and when such notice is given
within eight days from the perfecting o f
the order appealed from, it is no objectio n
that the appeal is not either set down or
argued within that time. A Judge i n
Chambers has jurisdiction to entertain a
motion made upon summons issued out o f
a Registry, other than that out of which
the writ of summons issued, notwithstand-
ing Sec. 27 supra . Re ELLARD

	

-

	

235

9. —Injunction .] Exercise of discretion
to grant restraining further publication o f
matter charged to he libellous, until th e
hearing

	

-

	

-

	

-

	

- 279
See Ism: Normal..

10. Amending writ—Re-service — Appear-
ance—Whether that to original stands to
amended writ — Judgment after — Time . ]
When an order, amending the specia l
endorsement upon a writ of summons is
made, the writ with the new specia l
endorsement must be reserved upon every
defendant affected by the amendment . If
such defendant has already appeared, suc h
appearance stands as an appearance to th e
amended writ (following Paxton v . Bair d
1893, 1 (1.B. 139), and the plaintiff can
apply for judgment under Order XIS', bu t
judgment cannot be directed to be entered
against hint before the lapse of eight day s
from the service of the amended writ .
MOORS et at V . PATERSON et at

	

-

	

302

II . —Motion Indiscretion of Cotot— .Von-
rli .sclosare of material fact—Effect of—

Whether objection available on appeal .] I t
appeared that a writ endorsed to prosecute
an adverse claim under the Mineral Act ,
1891, in the Supreme Court, had been issue d
before an application for an order extend-
ing the time for bringing action in th e
County Court was made ; but that fact was
not disclosed to the Judge upon the appli-
cation . field . allowing an appeal, that the
fact of the issue of the Supreme Court wri t
was material to the original application an d
should have been disclosed . Such a
circumstance can be taken advantage o f
upon an appeul from, as well upon a motio n
to rescind, the order . Re Tux MAPLE LEA F
AND LANARK MINERAL CLAIaMS

	

-
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Von. II .

12. —Judgment under Order =—
Special endorsement—Sufficiency of—Bills of
Lxchange Act, 53 Vic . (Can.) Cap . 33, Sec .
86—Promissory Note made payable at particu-
lar place—Necessity for ailettation of present -

	

ment against the

	

maker

	

-

	

-

	

333
See BILLS OP EXCHANGE Arr .

PLEADING— .i({sjoinder.] Misjoinder by
a plaintiff of unconnected causes of actio n
against different defendants is not objection -
able on demurrer by any of the separate
defendants, but is a proper subject of a
motion to strike out as embarrassing, &c .
McKENZIE & McGowAN (Assignees, &c .) v .
BELL-IRVING PATERSON & CO . et at - 21 1

PRE-EMPTION—Sale of before Crown

	

grant is

	

illegal

	

-

	

-

	

5 1
See CONTRACT.

PREFERENCE—Pressure - 32-268
See FRAUDULENT PREFERENCE .

PRESSURE - - - 32-268
See FRAUDULENT PREFERENCE .

PRISONER—Dispensing with presence o f
on motion for habeas corpus .
See HABEAS CORPUS .

PROHIBITION—The only ground o f
prohibition to an inferior Court i s
that of exceeding its jurisdiction .
FIVE CIIINAMEN V . NEW WEST-

	

MINSTER

	

-

	

-

	

-

	

168

2 . —Statement of fact in order of interio r
Court—Contradicting—Estoppel .] On motio n
for prohibition statements of fact necessar y
to found jurisdiction of the inferior Court ,
appearing in the order of the inferior Cour t
in question on the motion may be contra-
dicted . Re W. N, BoLE, JUDGE OF TIL E
COUNTY COURT, &C ., IN re CoNvn rtoN OF Al l

	

TIM AND O'riLERS
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-

	

-

	

208

PROMISSORY NOTE — Presentation —
Bills of Exchange, .let, 53 Vie . (Can.) cap .

.ti'ec . SG .] Where a Bill of Exchange o r
Promissory Note is made payable at a
particular place, presentation at that plac e
must be proved to make a cause of actio n
against the maker . CROFT V . IIAMLIN 133 3

PUBLIC WAY—Foreshore—Public righ t
of access. CANADIAN PACIFIC ItAIL-

WAY Co. v . TILE CITY 01' VANCOUVE R

[306

QUIETING TITLES ACT — Title b y
possession .] A person producing evidenc e
of twenty years' continuous and undis-
turbed possession of lands is entitled to a

PRACTICE—Continued.
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QUIETING TITLES ACT—Continued .

declaration from the Court that he is
entitled thereto in fee.

	

IN re LOEWEN AN D

ERs	 135

RES IPSA LOQUITUR

	

-

	

- 156
See NEGLIGENCE .

SANITARY BY-LAW—Summary Con-
viction—Overcrowd ing—"Sufferin g
to be occupied "—Proof of know -
ledge of detendant—]liens Rea 32 1
See CRIMPMAL LAw.

SECURITY FOR COSTS—Recognizance
with sufficient sureties required on
motion to quash conviction - 207
See CRIMINAL LAw.

2. —A motion to the Divisional Court
is an appeal within the meaning of Orde r
LVIII, Rule 15, and the Court has power
to order the applicant to give security for
costs	 350

See APPEAL . WILSON V . PERRIN.

SHERIFF—Execution Act—Responsibilit y
for error in notice of sale caused by error i n
Land Registry office—Duty of Registrar—
Mode of registering judgments .] A Sheriff
discharges his duty under Sec. 37 of th e
Execution Act if he publishes a correct copy
of the information as furnished him by th e
Land Registry Office, and is not responsibl e
for loss arising out of errors committe d
therein . It is the duty of the Registra r
either to comply with applications fo r
registration or to give a written refusa l
forthwith . Remarks on the faulty mode o f
registering

	

judgments.

	

BYRNES

	

v .
MCM ILLAN	 163

STATUTE — Construction of — " and "
construed " or "

	

- -

	

27 1
See CONSTITUTIONAL LAw .

2. —Construction of—Provision relatin g
to procedure—Directory or imperative .] The
provision in Sec. 27 of the Supreme Cour t
Act, that all proceedings in an action shall
be taken and recorded in the Registry Office
in which the action is commenced i s
directory and not imperative, and a Judge
in Chambers has jurisdiction to entertain a
motion made upon summons issued out o f
a Registry other than that out of which the
writ of summons issued. Re ELLARD 235

3. —Construction of—Legislation relat-
ing to procedure—Retrospective effect—Costa. ]

I A Statute introducing a new scale of costs
I is legislation in regard to procedure, and

has a retrospective effect, and in a bill o f
costs taxed after the Statute comes into force ,
items for work done before the passage o f
the Act must be taxed upon the scale
provided for in it. YotmALL V . DouoLas

(342
SUMMARY CONVICTION—Motion to

quash—Recognizance required on
See CRIMINAL LAw .

	

[207

'2 . —Appeal to County Court — Pre-
requisite to hearing of — Conviction not
returned—Security not given .] The followin g
preliminary objections to the jurisdiction of
the County Court to hear an appeal from a
summary conviction were over-ruled. (a)
That the conviction was not returned to or
before the Court on the appeal . (b) That
no security for the appeal had bee n
returned. The appeal having been heard ,
an objection that the By-law upon whic h
the conviction professed to be made had not
been proved was over-ruled on the ground
that a Statute of the Province made the
conduct complained of a substantive offence .
Semble, That the absence on the deposition s
returned of proof of the By-law would have
been fatal upon certiorari and motion to
quash the conviction . It was held, that an
appeal from a conviction is a proceeding de
novo, as if the information were then first
brought to be tried . Per SIR M . B. BEGRIE ,
G.J . re tlooNG 1Vo

	

-

	

-

	

-

	

336

SUMMONSES AND ORDERS—Practic e
—Sec . 27 Supreme Court Act—
Chamber Summons not issued from
Registry Office of District wherei n
action brought 235
See PRAcrmc .

SUPREME COURT — Jurisdiction i n
Mechanic's Lien cases . MARTIN V .
RUSSELL -

	

- - - 98

SPEEDY TRIALS ACT—Election of
prisoner to be tried speedily for a certain
offence—Failure of Crown to pro'e—Whethe r
prisoner can be convicted on a different offence
disclosed hrt the evidence .] A prisoner havin g
decided to be tried speedily upon the charg e
of forgery, for which he was committed t o
trial, and being charged and tried for tha t
offence accordingly, there was not sufficien t
evidence to convict, but there was evidence
upon which lie might be convicted o f
obtaining money by false pretences . Held ,
That the Crown could not then substitute a
charge for the latter offence for the charge
of forgery upon which the prisoner ha d
elected to be tried . REGINA V . MORGA N

[329
2 —Jurisdiction of County Court Judge

under	 53

STATUTE OF LLMITATIONS-
See MORTGAGE.
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TAXATION-Provincial law taxing muni-
cipality for educational purposes
See CONSTITUTIONAL LAW.

2 . —Practice .) Costs must he taxed on
the scale in force by Statute at the time o f
the taxation, though the items are for work i

	

done before it calve into force

	

-

	

342
See COSTS . YOUDALL V . DOUGLAS .

TITLE TO LANDS-Land Registry Act ,
1888 - Cancellation of ordinary i
certificate upon issue of certificate
of indefeasible title - - 244
See LAND REGISTRY ACT, 1888 .

TRUSTEES-Duties of-Investing Infants '
moneys-Covenant against inci-
dence of Mechanic's Lien . Re
BRowx ex parte BROWN - 110

TRUSTEE-R.emoral of whose interes t
con,Vlicts with his trust .) There is an inherent
jurisdiction in Courts of Equity to remove
trustees and appoint new ones in prope r
cases. A trustee for creditors who Is also
employed as solicitor to manage an insolven t
estate is a person whose interest conflict s
with his duty to the creditors as trustee .
Re DICKENSON'

	

-

	

-

	

-

	

-

	

262

VERDICT—,fury finding answers to ques-
tions and also returning general verdict—
Effect ot.) Where a jury, besides returnin g
answers to the questions put to them, o f
their own accord, stated that they were al l
for a verdict for the plaintiff . Held, That
a general verdict in addition to specia l
findings imports a finding in favour o f
the party for whom it is given of every I
fact in issue necessary to sustain it beside s
the facts specially found . The verdict of a
jury should not be disturbed as bein g
against evidence unless it is one which th e
jury on the evidence could not reasonabl y
have formed . 11 .mm:a v . CAMERON - 365

2 . —Reasonableness .]

	

-

	

-

	

104
See New TRIAL, GRAY v . McCALLt x .

WAGES-Claim fir as against e.recution ]
The plaintiff , having recovered judgmen t
and execution in this action in the Suprem e
Court, the Sher;f levied the amount thereof
f rom the goods of the defendant . Five
persons to whom the execution debtor was
indebted for wages, obtained an ex part e
order from a County Court Judge (profess-
ing to sit as a Judge of the Supreme Court,
under ;tat . 11 .C . 1891, Cap . 8, and Rules o f
Court printed in B .C. Case te .4th November ,
1891) for the Sheriff to pay into Court ou t
of the m aaces levied the amount claimed
by them iu order that they might be at

WAGES-Continued .

liberty to establish their claims thereto i n
preference to the execution creditor unde r
O.S .B .C . 1888, Cap. 42, Sec . 21 . Neither
the order nor the affidavits in support of i t
were styled in any cause, but " In th e
matter of the Execution Act and of A . E.
Clarke, judgment debtor ." Held, (1 . )
The order and affidavits were irregular a s
not being styled in any pending cause. (2 . )
The order ought not to have been made e x
parte . (3 .) Section 21 supra only authorizes
the order therein provided for to be mad e
by "a Judge of the Court out of which the
process issues," and " upon proof of the
claim " and the County Court Judge had n o

jurisdiction . (4.) An order for payment
Into Court of the moneys levied is un-
authorized, McKAY V . OLARKE

	

— 213

WAIVER-Of Mechanic's Lien by takin g
promissory note - - 82
See MECUANIC's LtEN .

WARRANTY -

	

- - 89
See CONTRACT .

WARRANT OF COMMITMENT-No
conviction ehown-field bad 232
See Habeas Corpus.

WATER PRIVILEGES — Provincia l
.Statutory grant of use of water—Limitation s
of—Ripariun proprietor—Right to injunctio n
against statutory licensee of use of water s o
using it as to foul stream—Injunction-4 3
Vic . B.C., Cap . 11-Placer Mining Act, B .
C., 1891 .] Plaintiffs were entitled as
riparian proprietors to the use of the
natural flow of the water of a stream ,
Quartz Creek, running through timber
lands leased by them from the Dominio n
Government . The lands so leased wer e
part of the lands in the railway belt grante d
to the Dominion by the Province of Britis h
Columbia by 43 Vic . B .C ., Cap. 11, in aid o f
the construction of the C.P.R . Defendant s
as free miners licensed by the Provincial
Government obtained from it a grant of th e
right to use for mining purposes the wate r
of a stream running into Quartz Cree k
above the plaintiffs' saw mill, by recor d
under the Placer Mining (11.C .) Act, 1891 ,
Secs . 56 and 57 . Defendants so used thi s
water as to foul Quartz Creek and stop th e
plaintiff's mill . Held, (1 .) No person ,
unless by grant or prescription, Is entitled
to deprive another of the beneficial use o f
water which would naturally descend t o
him. (2.) A right granted by a Statute
which does not in express terms derogate
from the rights of others cannot be held t o
have done so by implication . (3.) A grant
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WATER PRIVILEGES—Continued .

	

WORDS AND PHRASES—Continued .

of water privileges under the Provincia l
Mining Acts does not sanction the user o f
the water to the detriment of the rights o f
others, however acquired, to the same
water at another part of the stream . (4 . )
The Dominion Government, under 43 Vic .
B.C ., Cap, 11, were in possession of th e
lands as trustees to administer same, and i t
was competent to them to grant a lease t o
the plaintiffs, carrying the ordinary right s
to the water of a riparian proprietor . TH E

COLUMBIA RIVER LUMBER CO . V . YUILL AN D

others	 237

WIDE TIRE ACT, 1889 - - 36
See CONSTITUTIONAL LAW.

WITNESS—Incompetency by reason o f
lack of religious belief

	

-

	

104

WORDS AND PHRASES—" Exposed
to"

	

-

	

-

	

-

	

-

	

216
See HEALTH REGULATIONS .

-" Exercising profession" - 103
See I' IIARMACY Aer, 1891 . Ex part e
IIENDERSON .

3 —" Court 1l-()use ."] Re CLOSE AN D

B g iRY	 13 1

4. —" Bona Jude traveller ."] REGINA V .

llamas	 177

5. —" appeal shall be brought " - 235
see APPEAL .

6. —" Equal to sample " — 246
See CONTRACT .

7. ---" and " construed " or " — 27 1
See CONSTITUTIONAL LAw .

8. —" Sale by retail"—" Wholesale "
See MUNICIPAL LICENSE LAw. [276

9. —" Take, hold and use " - 306
See ESTOPPEL .

10 . —" Suffering to be occupied " - 321
See CRIMINAL Law .

11. —" Spirituous liquor " — Mean s
liquor produced by distillation .] It appearin g
upon the hearing of an appeal from a
conviction for selling spirituous liquor
without a license contrary to the Municipal
Act of 1892, Sec. 204, sub-sec . 3, that the
liquor sold was intoxicating, but no evidence
being given as to its having been produce d
by distillation, it was held that the evidence
was insufficient to sustain the conviction .
Re QUONG Wo - - - - 336

12. —" Appeal."] A. motion to the
Divisional Court for a new trial is an appeal
within the meaning of Order LVIII ,
Rule 15	 350

See APPEAL. WILSON V . PERRIN .

13. —" Overtaking ship " - - 357
See MARITIME LAW .

14. —" Interlocutory matter ." ]
TUNE V . SLUM

	

-

	

-

	

-

	

-

i5 . —" Execution ." ] l'oLEY v . WEB-

STER	 25 1
16 . —" Stop, detain and examine." ]

CANADIAN PACIFIC N AVIUATION CO . V. CITY

OF VANCOUVER

	

—

	

—

	

—

	

—
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