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Amendments to the Tariff of Costs (of 5th April, 1897), have been made
by the Judges as follows :

SCHEDULE 4.

Items 71, 72 and 73 are hereby repealed, and in lieu thereof the rates set
forth in sections 61 and 84 of the Jurors Act, Cap. 107, Revised Statutes,
shall apply.

SCHEDULE 1.

Item 89 is hereby amended by adding the words, “or to cross-examine on
affidavit,” after the word “discovery,” in the fourth line thereof.

Ttem 227 is hereby amended as follows:
Other Court motions . . . . . . . . . . . . . . $500to$10.00

A Judge shall have power to award a higher fee.
Dated the 23rd day of November, 1899.

(8d) A J. McCory, C.J.

(8d) Gro. A. WaLkEwm, J.

(Sd) M. W. TYrRwHITT DRAKE, J.
(8d.y P. A. Irving, J.

(Sd.) ARCHER MARTIN, J.

Ttem 226 of the Tariff of Costs is amended by inserting after the word
“cases” in the last line but three thereof, the words “mentioned in
items 224, 225 and 226.”

(8d.) Gorpox HuUNTER, C.J.

(Sd.) Geo. A. WALKEM, J.

(Sd.)y M. W. TyrwHITT DRAKE, J.
(8d)y P. AE. Irving, J.

(Sd.) ARCHER MARTIN, J.

28th July, 1905.
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RULES AS TO COSTS UNDER OVER-HOLDING TENANTS ACT,
CAP. 182, REVISED STATUTES.

In pursuance of sections 8 and 14 of the above Act the costs to which
parties plaintiff or defendant shall be entitled in all proceedings taken under
the said Act shall be as follows:

If the annual rent of the premises is under $500, the costs allowed shall
be taxed on the lower County Court scale.

If the annual rent exceeds $500, the costs shall be taxed on the higher
scale.

In taxing costs under these scales, if there is no provision applicable for
any particular work required to be done, the Registrar shall allow for all such
work at a rate in accordance with the respective scales or as near thereto as
circumstances will permit.

(8d.) A. J. McCoLr, C.J.
(Sd.) Gro. A. WALKEM, J.
(8d) M. W. TyrwHITT DRAKE, J.

28th February, 1900.
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PRINTING OF APPEAL BOOKS.

The attention of the Profession is called to the following requirements of
the Supreme Court of British Columbia respecting the printing of Appeal
Books:

TiTLE PAGE:—This should show the name of the Court and Judge
appealed from, and the style of cause, putting the plaintiff’s name first, and
stating the appellant and respondent. Names of solicitors and agents may
also be added.

INDEX :—Should be at the beginning of the case, and show—
(a.) Each pleading, order, or entry, with its date.
(b.) Each witness by name.
(c.) Each exhibit or other document, with its deseription and
date. :

N.B.—Documentary evidence to be printed in order of date and not in
order of Exhibit Marks. o

In future the Registrar shall not accept any Appeal Books (if type-
written) unless at least two of the said Appeal Books are original, and two
are first carbon copies, and all are paged alike and indexed. Pages should be
printed on the right-hand side.

The pages should be numbered on the upper right-hand corner, and mar-
ginal numbers given of every tenth line on each page, but numbering not to
be run on through the book.

Unless some change has been made in the style of cause, the title page
will be taken as the style of cause on each pleading, proceeding, or order.

The surname of the witness whose evidence it is should be put at the top
of each page, immediately under or alongside of the pagination number, and
the words “ discovery,” “in chief,” “cross-exam.” or “re-exam.” as the case
may be, added immediately under the name.

When reasons for judgment are given the name of the Judge whose
reasons they are should be placed at the top of each page immediately under
or alongside of the pagination number, thus :— Henry, J.”



When two exhibits are almost identical, unless there is a point turning on
the difference, it is unnecessary to repeat in the second all that occurs in the
first, e. g., the memorandum of association having been inserted, it would be
unnecessary to insert at full length the certificate of the Registrar.

If counsels’ arguments on admission or rejection of evidence are inserted
in the Appeal Book it will be at the risk of being disallowed on taxation.

Useless inventories should be omitted, e. g., in bills of sale where nothing
turns upon the description of the articles.

Exact copies of cheques, notes, bills, etc., are not always necessary, and it
will be generally sufficient to state briefly their effect unless something turns
upon the document itself. Nor, in like manner, is it always necessary to set
out formal parts of writs of summons or execution, or original pleadings for
which amendments have been substituted.

Exusirs :—Confusion is frequently caused by using the letters of the
alphabet or numbers, without more, as exhibit marks, especially where the
exhibits are numerous.

The best course is to mark the exhibits with the initial of the witness’s
surname in the course of whose evidence the exhibit is put in, following by
congsecutive numbers, ¢. ¢g., M1, M2 M3. Exhibits otherwise put in can be
numbered consecutively.

If an exhibit is used in connection with the evidence of more that one
witness the exhibit mark used in the first instance should be adhered to
throughout the action.

(8d.) GorpoxN Huxter, CJ.

(8d.) Geo. A. WALKEM, J.

(Sd.) M. W. TyrRwHITT DRAKE, .J.
(Sd.)y P. E. Irving, J.

(Sd.)y  ArcHER MARTIN, J.

Law Courts, Victoria, B. C.,
February 23rd, 1903.
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LEAMY, CO. J. McGUIRE v. MILLER.

1901. County Court—DPractice—Speedy judgment—Leave to defend—Appeal—

Oct. 26. Preliminary objection—Notice of.

‘ﬁ%’rﬁ?&ﬁ On a motion for speedy judgment in the County Court it is open to a de-
fendant to set up other defences than those disclosed in his dispute
1902. note.
Jan. 10. Held, on the facts, reversing Lramy, Co. J., that the defendant should
have unconditional leave to defend.
MCGUIRE P, Irving, J.: Defendant should have been allowed to cross-examine
Mitheg plaintiff on his afidavit.
Notice of a preliminary objection to an appeal to the Full Court must be
served at least one clear day before the time set for the beginning of
the sittings.

AGTION in the County Court of Yale for the return of $500.00
deposited with the defendant as stakeholder as a wager on the
result of a boxing match. The defendant in his dispute note
denied that plaintiff had deposited with him the said sum as
stakeholder or otherwise. Plaintiff moved for speedy judgment
under section 94 of the Act and veritied his claim by affidavit,

Statement.
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LEAMY, CO. J.

1901.
Oct. 26.

FULL COURT
At Victoria.

1902.
Jan. 10.

McGuiRe

v,
MILLER

Statement,

BRITISH COLUMBIA REPORTS.  [VorL.

and defendant in answer filed an affidavit making as an exhibit
the following:
“ ARTICLES OF AGREEMENT FOR CONTEST.
“Grand Forks, B.C,, 4th September, 1901.

“We the undersigned hereby agree to box the best of twenty
(20) rounds, Marquis of Queensbury Rules, 5 ounce gloves, clean
break away, in the evening of Saturday, the 21st of September,
1901, at Grand Forks, B.C., under the auspices of the Grand
Forks Athletic Association, the Grand Forks Athletic Association
agreeing to give the contestants eighty (80) per cent. of the gross
receipts, to be divided, seventy-five (75) per cent. of the eighty
per cent. to the winner and twenty-five (25) per cent. to the
loser.

“In addition to the above the contestants agree to stake five
hundred dollars ($500.00) aside on the result and herewith
deposit a forfeit of one hundred dollars ($100.00) each in the
hands of the stakeholder, Alexander Miller, the balance of four
hundred dollars ($400.00) to be posted not later than 8 p.m. on
the 20th of September next, either party failing to post the bal-
ance to forfeit the one hundred dollars ($100.00) already posted.

“Referee to be mutually agreed upon on or before the day of
contest.

“Contestants to be allowed the use of bandages.

“Complimentary tickets to be issued not to exceed ten in
number.

“A. Smith.

“Witness: A. Miller. “ Dal Hawkins.

“For Grand Forks Athletic Assoc.,
“Lloyd A. Manly,”
and stating that Hawkins (by his agent the plaintiff) and Smith
had each deposited with him $500.00 and that was all that had
been deposited with him.

The motion came before LEAMY, Cn. J., who refused defend-
ant’s application to cross-examine plaintiff on his affidavit and
ordered judgment entered for plaintiff.

Defendant appealed and the appeal came on for argument at
Victoria on 9th January, 1902, before WALKEM, IRVING and
MaRTIN, JJ., when
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Duff, K.C., for respondent, said he had a preliminary objection. Leamy, co.J.
Barnard, for appellant, objected as the appeal was on the list 1901,
of the sittings which opened on Tuesday at eleven am., and ogt. 2.
notice of this preliminary objection was too late as it was only

FULL COURT
served Monday afternoon. At Victoria.

The Court held that notice of the preliminary objection had 1902,
not been served in time. Jan. 10.

Barnard, stated the facts, and contended defendant should M
have been allowed to defend citing Jacobs v. Booth’s Distillery v,
Co. (1901), 111 L.T. Jo. 320, and should have been allowed to MirLer
cross-examine plaintiff on his affidavit. The Judge refused to
allow us to read another affidavit besides defendant’s and he was
about to read an affidavit made by counsel for defendant as to
what took place on the hearing of the motion, when

Duff, objected, as he had not seen the affidavit and the Judge’s
notes shew no such application to read any affidavit other than
defendant’s.

The Court refused to hear the affidavit.

Barnard :  The contract is illegal, see Cr. Code, Secs. 61,204 ;
Walsh v. Trebilcock (1894), 23 S.C.R. 695. The terms of the
agreement are sufficient to shew it was illegal: see The Queen v.
Coney (1882), 8 Q.B.D. 534 at p. 539; Reg. v. Orton (1878), 14
Cox, C.C. 226 and Cr. Code, Sec. 92.

Duff: Under the practice the dispute note shall shew the Statement.
defence so the defendant was bound down to it which was a
denial of fact only, but in his affidavit he sets up a new defence
on which he would not be entitled to rely at the trial without
amendment—see section 91. A defendant cannot be in a better
position in regard to raising defences on a motion for speedy
judgment than at the trial. As to cross-examination it is the
practice in the Supreme Court not to allow defendant to cross-
examine plaintiff on his affidavit. Illegality should have been
pleaded ; illegality does not appear on the face of the proceedings
and the Court should presume innocence of the parties until it is
otherwise established.

Barnard, in reply.

WALEEM, J.:  We are all of opinion that the defendant should warkey, J.
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LEAMY, CO. J.

1901.
Oct. 26.

FULL COURT
At Victoria.

1902.
Jan, 10.

McGUuUiRE

V.
MiLLER

WALKEM, J.

IRVING, J.

MARTIN, J.

BRITISH COLUMBIA REPORTS. [Vor.

have been let in to defend. There is no provision in the County
Courts Act, and I can find no authority elsewhere, that would
warrant the proposition that a defendant is limited at the trial
of his action to the defence set forth in his dispute note. A dis-
pute note, like any other pleading is, in a large majority of cases,
the outcome of the pleader’s idea of his client’s defence and
should be dealt with in that light. Had it not been for the
introduction into the County Court system of procedure of
Order XIV,, of the Supreme Court Rules, no question such as that
which is before us could have arisen, for the trial would have
proceeded, and been decided on its merits, in consequence of the
dispute note having been filed. Again, the learned Judge seems
to bave decided the case on the affidavits and counter-affidavits
filed. This he had no power to do. It is alleged that the agree-
ment which is the subject-matter of the action is illegal. Speak-
ing for myself, I am unable to say whether it is illegal or not, as
I do not understand some of what I may ecall the technical
language that is used in it. At all events, the question of
legality or illegality was eminently a matter for trial.

The appeal must be allowed with costs, and the case referred
back to the learned Judge appealed from for adjudication in the
usual manner.

Irving, J.: I think defendant should have been allowed to
defend, Mr. Duff’s contention is that defendant cannot, on an
application under section 94 of the County Courts Act, go outside
the line indicated in the dispute note required by section 89,
without amendment. I think as the dispute note is for the pur-
pose of regulating the trial—“ at the hearing, section 91, ete.,”—
that argument fails.

On the question of the affidavit I think that cross-examination
should have been allowed in view of the fact that defendant set
up that the money was received by him for and on account of
Hawking and not on account of plaintiff—the fact that an
adjournment for the purpose of holding this cross-examination
may delay the plaintiff is not suflicient reason for disallowing
what natural justice demands.

MarTIN, J.: I have, also, finally come to the conclusion, not
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without some hesitation, that the defendant should have been LEAMY, CO. J.
allowed to defend. The defence is set up in a very loose and 1901,
unsatisfactory manner, butin view of Jacobs v. Booth’s Distillery  Oct. 26.
Co. (H.L.) (1901),111 L.T. Jo. 320; Yearly Prac. (1902), 195-6,
) ] R FULL COURT
I cannot bring myself to totally reject it. At Victoria.
In regard to the point taken by Mr. Duff that a defendant  1902.

should not be in a better position in regard to raising defences Jan. 10.

on an application for speedy judgment than at the trial, I am of McGome
the opinion that it is unfortunate that this should be the case, v.
but the wording of section 94 seems to allow of no other con- Muirzx
struction. The language of that section is, “ Where the defen-
dant appears or files a dispute note,” and I think that where it is
shewn that he,in fact, “ appears,” even though that appearance is
by means of what would at the hearing be held to be a defective
dispute note under section 92, he is, nevertheless, entitled to resist
an application for a speedy judgment by setting up any defence
he can, even though it was not raised in the dispute note and
could not be advanced at the trial without amendment. The . ... .
‘position is, I agree, anomalous, but the language of the Act leaves ,
no escape from it.

I may add that, when sitting as a County Court Judge, I have
always, in view of section 73, which abolishes pleadings, felt it
proper to hold parties to that strict compliance with section 91
which the statute seems to contemplate. The appeal should be
allowed with costs.

Appeal allowed.



DRAKE, J.

1901.
July 12.

FULL COURT
At Victoria.

1902.
Jan. 13.

HaiceERTY
v,
LENORA

Statement.

BRITISH COLUMBIA REPORTS: [VoL.

HAGGERTY v. THE LENORA MOUNT SICKER COPPER
MINING COMPANY, LIMITED.

Contract—Option—First refusal.
Appeal books—Pagination of.

A contract stipulating that the first party shall have the hauling of all ore
shipped up to 15,000 tons and not less than 10,000 as required by the

second party, does not bind the second party to supply more than
10,000 tons.

The pages of appeal books should be numbered at the top of the pages.

A.PPEAL from the judgment of DrakE, J., dated 12th July,
1901.  Plaintiff and defendants entered into an agreement
whereby the plaintiff was to haul ore from defendants’ mine, the
terms of the agreement which are material being as follows:

“The party of the first part (Haggerty) agrees to haul by
teams and wagons from the Lenora Mine, Mount Sicker, B.C,, all
the ore that the said mine shall ship up to 15,000 tons and not
less than 10,000 tons as required by the parties of the second
part (the Company.)

“In case the parties of the second part wish to terminate this
agreement at any time the said parties shall be able to do so
upon the following terms: The said parties of the second part
shall take over at a valuation to be agreed upon between the
parties of the first and second parts, the plant, including horses
and wagons, etc, owned by the party of the first part, and in
case the parties cannot agree, then valuation is to be decided
upon by a party to be chosen by the said parties of the first and
second parts; also the parties of the second part are to pay the
party of the first part the net profits that would accrue to the
said party providing the contract was completed ; the net profits
per ton to be based upon the net profits that may have been made
by the party of the first part up to the date that the parties of
the second part notify the party of the first part that the said
parties of the second part wish this agreement to cease.

“In case on completion of this agreement the parties of the
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second part wish to ship 5,000 tons over and above this agree- DRAXE,J.
ment, the party of the first part shall have the first refusal of a  1901.

contract to haul said ore from the Lenora mine.” July 12.
The remaining facts appear in the judgment.
) . FULL COURT
The action was tried on 9th July, 1901. At Victoria.
Lston. for vlainti 1902.
waxton, for plaintiff. Jan. 13,
- Bodwell, K.C'., for defendants.
Hacaerry
12th July, 1901. v.
LeNora

Draxeg, J.: The parties entered into a contract for the haul-
ing of ore by the plaintiff from Mount Sicker mine to a point at
the foot of Mount Sicker, thence by cars on a tramway to West-
holme, and also to load and unload the cars. The clauses which
have given rise to this dispute are as follows: “The plaintiff
agrees to haul all the ore that the mine will ship up to 15,000
tons and not less than 10,000 tons as required by the defendants.”
The plaintiff contends that the defendants are bound to supply
15,000. In my view that is not the meaning of the contract, the
defendants can require the plaintiff to haul 15,000 but they are
not bound to supply more than 10,000.

The defendants terminated the contract when only 7,1694 tons
had been hauled and do not dispute the plaintifi’s right to
recover damages in respect of the number of tons short of 10,000
which they have not furnished for hauling. The contract pro-
vides for its termination by the defendants at any time, and in DRAKE, J.
such a case the defendants are to take over the plaintiff’s plant
and horses at a valuation on which nothing now turns and pay
the plaintiff the net profits that would accrue to him, provided
the contract was completed, the plaintiff has to prove the net
profits by shewing by duly audited books and vouchers what
those profits are, and there is a further stipulation that if the
defendants wish to ship 5,000 tons more than called for in the
agreement the plaintiff is to have the first refusal of a contract
to haul from the mine.

In reading the contract as a whole I think the intention is that
the defendants were bound to supply 10,000 tons of ore at the
least and to pay damages in case they did not, but they were not
bound to provide 15,000,
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DRAKE, J.

1901.
July 12.

FULL COURT
At Victoria.

1902.
Jan. 13.

v.
Lexora

DRAKE, J.

HAGGERTY

BRITISH COLUMBIA REPORTS. [VoL.

The language used is not very definite—the defendants in case
of termination of the contract agree to pay the net profits that
would accrue to the plaintiff provided the contract was completed.

The contract binding on the defendants it appears to me is
limited to supplying 10,000, but the contract binding on the
plaintiff is to haul 15,000 if required. It frequently happens that
one party is bound but not the other, and there is nothing in the
contract to compel the defendants to furnish the plaintiff with
any more ore to haul than the 10,000. This being the case the
plaintiff is entitled to an account of the profits which he might
have made had he hauled the whole 10,000 tons, and in order to
ascertain this there must be a reference to the Registrar to
take an account. It was urged that the plaintiff not having had
his accounts properly audited that he had no right of action until
this was done. What he did was to employ a gentleman to audit
and the account as audited was furnished to the defendants.
This was quite a sufficient compliance with the contract, but it
does not prevent the defendants from questioning the accuracy
of the account. The order will be to refer it to the Registrar of
this Court to take the account for the purpose of ascertaining the
amount of profit which the plaintiff would have made if he had
been allowed to haul 10,000 based on the profit he made on the
hauling of ore carried by him under the contract, and also to
ascertain the amount paid to or allowed in account with the
defendants in respect of the said profit, and in taking this
account the defendants are to be credited with $400.00 for two
horses sold by the plaintiff for which he only returned $305.00.

I further authorize the said Registrar to employ a skilled
accountant to assist in taking these accounts in case it is requisite.
The further consideration and costs will be reserved.

The plaintiff appealed on the grounds (1.) that he was entitled
to be paid the profits he would have made had he completed the
hauling of 15,000 tons and (2.) the defendants having terminated
the contract he was entitled to the profits he would have made
had he hauled a further 5,000 tons over and above the 15,000 tons.

The appeal was argued at Victoria on 13th January, 1902, be-
fore WALKEM, IRVING and MARTIN, JJ.
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Luaton, for appellant:  He cited Manchester Ship Canal Co. DrAKE, 3.

v. Manchester Ruce Course Co, (1901), 2 Ch. 37. 1901.
Dugf, K.C., for respondents. July 12.

The Court dismissed the appeal, agreeing with the reasons fa‘él‘\%'ctovm
given by the trial Judge. ictoria.

1902.

Jan. 13.
During the hearing of this appeal the Court expressed its dis- .
approval of the pagination of the appeal books, the pages being H“‘GgERTY
numbered at the bottom instead of at the top. LENORA

STAR MINING AND MILLING COMPANY, LIMITED ruws, courr
LIABILITY v. BYRON N. WHITE COMPANY, At Tictoria.
(ForeieN.) 1902.

Jan. 10.
Inspection—Underground workings— Extralateral rights—Form of order—

Copies of plans—Undertaking as to damages. STAR

Costs—Of appeals— When payable. WIZ;TE

Form of order providing for inspection of underground workings in an
action for trespass to extralateral rights appurtenant to a mineral
claim settled.

In interlocutory appeals when a party is allowed costs of the appeal the
costs are payable forthwith.

The inspection order should contain an undertaking for damages and the
practice does not require security to be given.

APPEAL from an inspection order made by McCorr, C.J.,in an
action for damages for trespass.

The plaintiffs were the owners of the Heber Fraction and
Rabbit Paw mineral claims in Group One, West Kootenay District,
and the defendants were the owners of the adjoining mineral
claims, the Slocan Star and the Silversmith, both of which. were
located and recorded in October, 1891. The defendants alleged
that in carrying on mining operations upon their claims they

Statement.
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ruLL coURT discovered a vein which had its apex on their claims and which

At Vietoria. |

1902.
Jan. 10.
STAR

.
WHITE

" Statement.

in its course downwards departed from the perpendicular in such
a way as to extend outside the vertical side lines of the surface
locations of their claims and entered into and under the ground
comprised within the surface locations of the Heber Fraction
and Rabbit Paw claims, and that in following this vein upon its
dip and pursuing lawful mining operations thereon they had
entered underneath the plaintiffs’ claims which they said they
had a lawful right to do, and that was the alleged trespass com-
plained of. In paragraph 5 of the statement of claim it was
alleged that defendants were allowing some of their workings to
cave in or filling them with waste material and were concealing
different workings to the damage of the plaintiffs. On plaintiffs’
application, McCorr, C.J,, on 11th December, 1901, made an in-
spection order which was in part as follows:

« .. . and the plaintiffs by their counsel under-
takmtr to abld(, by any order this Court may make as to
damages in case this Court should be of the opinion that the
defendants have sustained any by reason of this order or anything
done thereunder by the plaintiff which the plaintiff ought to pay,
and the plaintiff, by counsel aforesaid further undertaking that
any information obtained by them in the course of the inspection
hereinafter referred to shall be used by them for the purposes of
this action only and shall not be otherwise disclosed by the
plaintiffs.

“Itis ordered that the plaintiffs, by their officers or any of
them, their solicitors, agents, surveyors, engineers or representa-
tives not exceeding ten (10) in number at any one time, may be
at liberty at all reasonable times upon giving twenty-four hours
notice by delivering the same to the Manager or Superintendent
or any other person in charge of the defendants’ works at San-
don, B.C,, to enter into and upon the Slocan Star, Jennie,
Windsor and Silversmith mineral claims and inspect, examine,
make surveys and plans of any and all tunnels, drifts, shafts,
winzes, stopes, raises or other workings or mining operations
whatsoever of the defendants, whether abandoned or in use upon
or in any of such mineral claims above named so far as may be
necessary to ascertain whether the defendants have worked or
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are working into or under the surface of the Heber Fraction and ¥
Rabbit Paw mineral claims, and the nature and extent thereof
and the quantity of mineral or ore (if any) removed therefrom
and also so far as may be necessary to ascertain the apex and loca-
tion or position thereof as to the lodes or veins or ore deposits
which may have been or are being operated or mined by the
defendants under the surface of the said Heber Fraction and
Rabbit Paw mineral claims ; and for any and all of said purposes
to enter into and upon and inspect, examine, make surveys and
plans of the extensions of all of such workings or mining opera-
tions which may be into or under the surface of the Heber
Fraction and Rabbit Paw mineral claims; and for any or all of
said purposes to inspect and make copies of the workings or
mining plans, drawings, charts or surveys of the defendants at
any time made or used and in any manner connected with any
and all of their said workings and mining operations in or upon
any or all of the said above named mineral claims; and to take
samples, make observations and try experiments as may be
necessary to accomplish the purposes aforesaid or obtain full in-
formation or evidence of the matters aforesaid or any of them
and for all or any of the purposes aforesaid, and in order to
ascend and descend to use the defendants’ machinery, plant and
appliances.”

The defendants appealed and the appeal was argued at
Victoria on 9th January, 1902, before WaLKEM, IRVING and
MARTIN, JJ.

Bodwell, K.C., for appellants, stated the facts and said a form
of inspection order should be settled so as it could be used as a
precedent in cases of extralateral rights. The plaintiffs are only
put on an undertaking as to damages-—they should give security
as a party should not be left to put in force an undertaking
which is a difficult thing to enforce, and besides an undertaking
might prove a very poor security. The order should not allow
the other side to make copies of our plans, charts, ete.; it has
never been done here before. The American practice is that the
parties making the inspection make their own plans. For busi-
ness reasons one company’s business should not be disclosed

11

ULL COURT
Al

t Victoria.

1902.
Jan. 10.
STAR

.
WHITE

Statement.

Argument.
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FULL COURT to the other side—they may be rivals competing on the stock

At Victoria.
1902.
Jan. 10.

STAR
V.
WHITE

Argument.

Judgment.

market. In E. & N. Raitlway Co. v. New Vancouver Coal Co.
(1898), 6 B.C. 196, the order did not go nearly so far as this
order. The clause allowing them to take samples should be
limited to a reasonable amount and they should not be allowed
to make experiments at all—anything of that sort should be on
special application to the Court. Experiments might destroy
property. The American practice is to make a plan and let the
owners of the mine do the work. In cases of extralateral rights
we are making practice and the Court is not bound by precedents
as there are no cases analogous.

Davis, K.C. (8. 8. Taylor, K.C., with him), for respondents :
There is an allegation that defendants are filling up some work-
ings so we must see the plans. It is not merely a question of
where the ore is but of where the apex is also. As to making
experiments we don’t want to work as in Centre Star v. Iron
Musk (1898), 6 B.C. 355—we don’t mean that and are willing to
let the order so read. The order follows the wording of r. 514
and therefore there is no question as to the necessity of security
—the form always is an undertaking. He referred to Daniell’s
Chy. Forms, 786 ; Pratt v. Pratt (1882), 47 LT.N.S. 249 ; Beaven
v. Webb (1901), 2 Ch. 74 and Bennett v. Qriffiths (1861), 30 L.J.,
Q.B. 98.

Bodwell, in reply.

The next day the judgment of the Court was pronounced by
WALKEM, J., as follows : ‘

The appeal by the defendant Company is dismissed with costs ;
and the order appealed from is to stand, save that the phrase “ try
experiments ” is to be struck out, as requested by counsel for the
appellants, and assented to by the other side. ~As the presence of
the phrasein the order was not one of the grounds of appeal, we
consider that the above amendment should not affect the question
of costs.

Bodwell, asked that the costs of the appeal should not be pay-
able until the final disposition of the action.

The ruling on this point was reserved until the next day when
the Court announced that they were all agreed that in interlocu-
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tory appeals the successful party when allowed costs should get FuLL CoURT
them forthwith and not have to wait until the end of the

litigation.

1902.

Appeal dismissed with costs. Jan. 10.

STAR
V.
WHITE

REX v. BROOKS. COURT OF

] CRIMINAL
Criminal law—Zionites—Child’s death due from want of medical aid—Aiding APPEAL.

and abetting—Cr. Code, Secs. 209 and 210. 1902.

Medical attendance aund remedies are necessaries within the meaning of Jan. 11.

sections 209 and 210 of the Criminal Code and any one legally liable to REX

provide such is criminally responsible for neglect to do so. v,
So also at common law. Brooxs
Conscientious belief that it is against the teachings of the Bible and there-

fore wrong to have recourse to medical attendance and remedies is no

excuse.

IN the Supreme Court of British Columbia n bunc: Crown
case reserved. The following case was reserved by DRAKE, J.,
the trial Judge:
In this case the prisoner was tried before me upon the fol-
lowing indictment :—
In THE CouNtYy CoURT JUDGES CRIMINAL COURT.

CANADA, Eugene Brooks stands charged g ¢ono W
Provinece of British Columbia, for that he the said Eugene
County of Victoria, Brooks at the City of Victoria,
City of Victoria, in the County of Victoria, in
To Wir: the Province of British Co-

lumbia on the fourth day of September in the year of our Lord
one thousand nine hundred and one, unlawfully did kill and slay
one Vigctoria Helen Rogers.

(2.) And the said Eugene Brooks stands further charged that
one John Rogers on the day and year and at the place last men-
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tioned and on divers other days before said last mentioned day
being in charge of another person, to wit., the said Victoria
Helen Rogers, she the said Victoria Helen Rogers being then
unable by reason of her age and sickness to withdraw herself
from the charge of the said John Rogers, and the said Victoria
Helen Rogers being then unable to provide herself with the
necessaries of life, and the said John Rogers being then and
there under a legal duty to provide the said Victoria Helen
Rogers with the necessaries of life, the said Eugene Brooks
on the day and year and at the place last aforesaid and on divers
days before said last mentioned day was present unlawfully aid-
ing, abetting, assisting, counselling and procuring the said John
Rogers not to regard his above mentioned duty whereupon the
said John Rogers unlawfully did refuse, omit and neglect, with-
out lawful excuse to provide the said Victoria Helen Rogers
with the necessaries of life, which said refusal, omission and
neglect then and there caused the death of the said Vietoria
Helen Rogers.

(8.) And the said Eugene Brooks stands further charged that
the said John Rogers being the father of the said Victoria Helen
Rogers, who was on the day and year and at the place last men-
tioned a member of the household of her said father, and the
said Victoria Helen Rogers being then under the age of six years
and the said John Rogers being then under a legal duty to pro-
vide the said Victoria Helen Rogers with necessaries, the said
Eugene Brooks on the day and year and at the place last afore-
said and on divers days before said last mentioned day was
present unlawfully aiding, abetting, assisting, counselling and
procuring the said John Rogers not to regard his above men-
tioned duty, whereupon the said John Rogers unlawfully did
refuse, omit and mneglect without lawful excuse to provide the
said Victoria Helen Rogers with necessaries, which said refusal,
omission and neglect then and there caused the death of the said
Victoria Helen Rogers.

(4.) And the said Eugene Brooks stands further charged that
the said John Rogers being the father of the said Victoria
Helen Rogers who was on the day and year and at the place last
mentioned a member of the household of her said father and the
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said Victoria Helen Rogers being then under the age of six years
and being unable to provide herself with the necessaries of life
and the said John Rogers being then under a legal duty at com-
mon law to provide the said Victoria Helen Rogers with the
necessaries of life, the said Eugene Brooks on the day and year
and at the place last aforesaid and on divers days before said last
mentioned day was present unlawfully aiding, abetting, assist-
ing, counselling and procuring the said John Rogers not to regard
his above mentioned duty, whereupon the said John Rogers un-
lawfully did refuse, omit and neglect without lawful excuse to
provide the said Victoria Helen Rogers with the necessaries of
life, which said refusal, omission and neglect then and there
caused the death of the said Vietoria Helen Rogers.

(5.) Same as 1, except read 5th September, instead of 4th
September, and Cecil Alexander Rogers instead of Vietoria
Helen Rogers.

(6.) Same as 2, except as to alterations mentioned in 5.

(7.) Same as 3, except as to alterations mentioned in 5.

(8.) Same as 4, except as to alterations mentioned in 5.

The prisoner was found guilty on counts 2, 3, 4, 6, 7, 8, and
not on the charges of manslaughter.

The evidence disclosed that John Rogers mentioned in said
indictment was at the time of the death of his said children a
member of the sect called Catholiec Christians in Zion, or shortly
Zionites. Ome of the tenets of said sect is that it is contrary
to the teachings of the Bible and therefore wrong to have
recourse to medical aid and drugs in case of sickness. In con-
sequence of his belief in said doctrine Rogers omitted to provide
his said children with medical attendance and appropriate medi-
cal remedies when they were sick with diphtheria. The children
were both under the age of six years, were members of their
father’'s household and were wholly dependent upon him for
support. He knew the children had diphtheria and that it was
a dangerous and contagious disease. The disease proved fatal
to both children. Rogers’ circumstances were such that he could
have paid for medical attendance and medical remedies. The
medical testimony proved conclusively the nature of the disease
that caused the death of these children, and that the ordinary
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remedies would have prolonged their lives,and in all probability
would have resulted in their complete recovery. Under these
circumstances I held that the father had omitted without lawful
excuse to perform the duty in the premises imposed upon him
by sections 209 and 210 of the Criminal Code and by the com-
mon law and I held upon the evidence that the prisoner Eugene
Brooks was present unlawfully aiding, abetting, assisting,
counselling and procuring Rogers to omit without lawful excuse
to perform his said duties.

The prisoner Brooks was convicted and sentenced to three
months’ imprisonment. I respited the execution of said sentence,
admitted Brooks to bail and at his request reserved the following
questions for the Court of Crown Cases Reserved :

(1.) Does section 209 of the Criminal Code impose upon a per-
son, who has charge of any other person unable by reason of
sickness to withdraw himself from such charge und unable to
provide himself with the necessaries of life, the legal duty of
providing such other person with reasonable medical attendance
and appropriate medical remedies when the person having charge
of the other person is financially able to provide such attendance
and remedies; and if the death of such person is caused, or if
his life is endangered by the first-mentioned person’s omission
without lawful excuse to perform said duty is the said first men-
tioned person criminally responsible for such omission ?

(2.) Does section 210 of the Criminal Code impose upon a
parent in case of sickness of his child a legal duty to provide
reasonable medical attendance and appropriate medical remedies
for such child, such child being under the age of sixteen years
and being a member of his parent’s household, and the parent
being financially able to provide such attendance and remedies;
and if the death of such child is caused, or if his life is endangered
by the parent’s omission without lawful excuse to perform said
duty, is the parent criminally responsible for such omission ?

(3.) Does the common law of England in a case similar to that
stated in question number 1, impose upon the person having
charge of the other person a legal duty to provide such other
person with reasonable medical attendance and appropriate
medical remedies, and is the person who omits without lawful
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excuse to perform such duty criminally responsible for such
omission ?

(4.) Does the common law of England in a case similar to that
stated in question number 2, impose upon a parent the legal
duty of providing reasonable medical attendance and appropriate
medical remedies for his child and is such parent criminally
responsible for omitting without lawful excuse to perform such
duty ?

(5.) Is the conscientious belief that it is contrary to the teach-
ings of the Bible and therefore wrong in case of sickness to have
recourse to medical attendance and appropriate medical remedies
- a lawful excuse for omitting to perform the above mentioned
duties ?

Should the Court be of opinion that none of said duties is a
legal duty entailing eriminal responsibility, or should the Court
be of opinion that the belief mentioned in question 5 is a legal
excuse for omitting to perform said duties then the said convie-
tion should be quashed.

The question was argued at Victoria on 11th January, 1902,
before WALKEM, IRvING and MARTIN, JJ.

Maclean, D.A.-G., for the Crown.
No one for the prisoner.

The Court answered questions numbered 1, 2, 8 and 4 in the
affirmative and question 5 in the negative ; affirmed the convic-
tion and ordered and directed that the sentence imposed should

be carried into execution.
Conviction affirmed.

Subsequently the following opinion was filed by

WaALKEM, J.: In affirming the convietion of the defendant, we
have been guided by the judgment of the Court in Reg. v. Senior
(1899), 68 L.J., Q.B. 175. In that case, the prisoner was charged
with the manslaughter of his infant child, of which he had the
custody. He was one of a sect that objected on religious
grounds to medical aid and to the use of medicine in cases of
disease, and he, therefore, purposely abstained from using either
of those remedies for the benefit of his child, though he knew
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that it was suffering from pneumonia and was dangerously ill.
It was proved that medical aid would have prolonged, and pro-
bably saved the child’s life, and, furthermore, that the prisoner
had sufficient means to procure it. Under the circumstances, it
was held that he had wilfully neglected the child in a manner
likely to cause injury to its health, within the meaning of section
1 of the Imperial Act, 57-58 Vict., Cap. 41, which enacts that « If
any person over the age of 16 years, who has the custody, charge,
or care of any child under the age of 16 years, wilfully .

neglects . . . . suchchild . . . . in a manner likely
to cause . . . . wunnecessary suffering, or injury to its
health, . . . . that person shall be guilty of a misdemean-

our.” It will thus be seen that there is no appreciable difference
between the facts which led to the prisoner’s conviction and those
stated in the case reserved; and, hence, one may safely conclude
that had the above section been in force here, the present defend-
ant’s conviction would have been inevitable and also unassailable.
Such being the case, we have only to see whether the conviction
he complains of was warranted either by the common law or by
sections 209 and 210 of the Criminal Code. Reg. v. Imstan
(1893), 17 Cox C.C. 602, would seem to warrant his conviction
under the common law.

Sections 209 and 210 are set out, almost verbatim, in the
second and third paragraphs of the case reserved. They appear
in the Code under the heading of “ Duties Tending to the Pre-
servation of Life.” As such headings have the same effect as
preambles to statutes, the terms “ necessaries of life,” and “neces-
saries,” which oeccur in the respective sections, mean, when read
in connection with the heading mentioned, such necessaries as
tend to preserve life, and not necessaries in their ordinary legal
sense. With respect to the functions of prefixes to sections and
headings of sections, or of groups of sections, see Hammersmath
Railway Co. v. Brand (1869) LR. 4 H.L. 171; Bryan v. Child
(1850), 5 Ex. 368 ; Eastern Counties, &c., Companies v. Marriage
(1860), 9 H.L. Cas. 32. This seems to me to dispose of the whole
question, for the learned Judge states that the medical evidence
“ conclusively proved” that medical aid and remedies were neces-
saries that might have saved the children’s lives.
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The fact that the defendant was prosecuted as an accessory
before the fact is unimportant, as he might have been prosecuted
as a principal by virtue of section 61 of the Code.

Although not so stated in the case reserved, Rogers, the parent
of the children, has already been convicted as a principal on
similar charges to those preferred against the defendant.

As a matter of practice, the above certificate has been directed
in accordance with section 746 of the Code,  to the proper officer ”
of the Speedy Trials Court, in order that the learned trial Judge
may give effect to his judgment; but as he is absent from the
Province any Judge of this Court may act in his stead, as pro-
vided by section 770 of the Code. The conviction, as I have
already said, is affirmed.

REX v. JACK ET AL.

Criminal law—Obstructing a peace officer—Consent of accused not necessary
to summary trial—Criminal Code, Secs. 144, 783-6.

A person charged with obstructing a peace officer in the execution of his
duty may be tried summarily by a Magistrate without the consent of
the accused.

MOTION for certiorart a,fgued before WALKEM, J., on 10th
February, 1902.

Helmceken, K.C., for the motion.
Maclean, D.A.-G., contra.

13th February, 1902.
WaLkey, J.: Three Indians, named Jack, Dick, and Markwa,

living in the vicinity of Kingcome Inlet in the County of Van-
couver, were charged in November, 1901, with having “unlaw-
fully and wilfully obstructed” two peace officers, named Wollacott
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and Huson, in the execution of their duty, contrary to the
provisions of section 144 of the Criminal Code, and were
subsequently summarily tried and convicted, and sentenced to six
months’ imprisonment, under that section, by Captain Walbran, a
Stipendiary Magistrate for the County.

A motion is now made, on their behalf, by way of certiorari,
to quash the conviction on the alleged grounds that the accused
were neither formally charged nor allowed to defend themselves
at the trial, and on the further ground that their conviction was
illegal, as section 144 is, so it is said, controlled by sections 783
and 784—and, hence, as to punishment, as I assume, by section
788. After examining all the proceedings, and reading the affi-
davits, respectively, filed in support of, and against, the motion,
I have no hesitation in saying that the proceedings were regular,
and the trial conducted with fairness, and with a manifest con-
sideration for the interests of the prisoners.

With respect to the contention that section 144 is controlled
by sections 783 and 784, there is no ground for upholding it.
The language of section 144, which is relied on by the prosecu-
tion is—* Every one is guilty of an offence and liable on indict-
ment to two years’ imprisonment, and on summary conviction
before two justices of the peace to six months’ imprisonment with
hard labour, or to a fine of one hundred dollars, who resists or
wilfully obstructs any peace officer in the execution of his duty,
or any person acting in aid of such officer;” whereas the lan-
guage of section 783 is as follows:—“ Whenever any person is
charged before a Magistrate (¢) with having assaulted, obstructed,
molested or hindered any peace officer, or any officer in the law-
ful performance of his duty, or with intent to prevent the
performance thereof—the Magistrate may, subject to the provi-
sions hereinafter made, hear and determine the charge in a
" and (see section 788)if the charge be proved,
sentence the offender to a term of imprisonment not exceeding six
months, with or without hard labour, or to pay a fine not exceed-
ing one hundred dollars, or to suffer both fine and imprisonment.
It will thus be apparent that the punishment mentioned in
section 788 differs materially from that mentioned in section 144,
although the offence is the same. Section 783 also contains the

summary way;
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word “assaulted,” which is absent in section 144. It must be WALKEM, J.
admitted that that word is a very important one; for instance, 1902.
the mere hindering of a peace officer in the discharge of his duty Fep. 13.
is a far less serious offence than assaulting him under the same Rox
circumstances. An offence can not be charged under one enact- v.
ment, complete in itself, and a different punishment inflicted by Jack
virtue of another and somewhat different enactment.

The next objection is that the consent of the prisoners to a
summary trial was not given; but, sub-section 3 of section 784
dispenses with consent and makes the Magistrate’s jurisdiction WALEEM, J-
absolute. The summary conviction referred to in section 144
means a summary conviction under Part LVIIL, of the Code, and
such the present conviction is. The motion must be refused with

costs.

Note: See Rex v. Nelson (1901), 8 B.C. 110.

NICHOL v. POOLEY ET AL IRVING, J.

. {In Chambers.)
Costs—Criminal libel—Taxation or action for—Stay—Cr. Code, Secs. 833-35. 1902.

N., after his acquittal in a criminal libel action, proceeded to tax his costs Feb. 11.
and moved before the trial Judge for certain costs, and on obtaining an m‘—
order with which he was dissatisfied abandoned the taxation and com- ».
menced a civil action against the prosecutors for his costs. PoorLey

Held, by IrviNa, J., on a summons for a stay of proceedings, that plaintiff
should not be allowed to pursue both remedies at once, but as in the
other action there was no appeal he allowed this action to proceed on
terms.

AFTER the order made by DRAKE, J.,in Rex v. Nichol, reported
in 8 B.C. 276, disallowing Nichol the costs of the commission
evidence and of the abortive trials, Nichol commenced this action Statement.
against Messrs. Pooley and Turner for all the costs of the crim-

inal libel action brought against him by defendants and which
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)ultimately resulted in hisacquittal. The defendants now applied
by summons “that all proceedings be stayed and the action dis-
missed on the ground that same is frivolous and vexatious and
an abuse of the process of the Court, or in the alternative for an
order that all proceedings be stayed until the taxation of the
plaintiff’s costs sued for herein, already brought before the proper
officer in that behalf by the plaintiff and partially completed, is
completed and closed, or until the said costs sued for herein are
taxed as this Court may direct.”

The summons was argued on 8rd February, 1902, before
IrviNg, J.

Cassidy, K C, for the summons: Costs have already been
taxed and an order in a matter of taxation has been made by
DrAKE, J., therefore plaintiff cannot bring present suit. There
must be taxation before suit. He referred to Cr. Code, Secs. 833,
834, 835; Odgers on Libel and Slander, 643; Richardson v.
Willis (1872), LR. 8 Ex. 69; Earl Poulett v. Viscount Hill
(1893), 1 Ch. 277 ; The Christiansborg (1885), 10 P.D. 152 and
Stephenson v. Garnett (1898), 1 Q.B. 677.

Davis, K.C., contra, contended that order taken out re taxa-
tion was taken out as if made by Court of Oyer and Terminer,
but that the Court had risen at the time the order was made and
therefore the order was a nullity : Annual Prac. 1902, pp. 321-23.

Application to strike out statement of claim does not take
place of demurrer. This case is similar to suit for costs by soli-
citor against client and it is usual to have taxation after writ is
issued. If order of DRAKE, J., was made by Criminal Court,
there is no appeal, therefore plaintiff’ abandoned original pro-
ceedings and brought present suit. He cited Dunlop v. Haney
et al (1899), 7 B.C. 305 and Dunlop v. Haney (1900), 7 B.C. 307.

11th February, 1902.
IrviNG, J.:  No authority was cited for the proposition that
taxation is necessary as a condition precedent to bringing the
action.
As to the second point, it is not right that the plaintiff should
pursue both his remedies, one must be stayed, but which ? Mr.
Cassidy says the plaintiff ought to go on with the proceedings
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already instituted ; that if he is now allowed to proceed with AN
this action and abandon the taxation proceedings already insti- vy
tuted by him, that all the work already performed will be thrown Feb 1'1
away. N
The plaintiff, on the other hand says, that if he is bound to Nwcuow
follow out the taxation and is not allowed to go on with this Poggm
action, he will not be at liberty to discuss the very matter upon
which his right to recover the greater part of his costs depends.

It seems to me that I ought not to prevent the plaintiff from
obtaining a decision on the questions in dispute. If there are
two ways open to a litigant, one in which he can bring up the
matter for decision, and the other in which he cannot, in my
opinion he ought to be at liberty to pursue the most advantage-
ous to him, otherwise there will be a denial of justice. And
certainly I ought to do this if I can do so without doing any
injustice to the defendants. I think that the order which I now
make will sufficiently protect them ; the order will be that the
proceedings in this action will be stayed unless the plaintiff is
willing to undertake to abide by such order as the Judge at the
trial of this action shall make, with regard to the costs of the
taxation proceedings thrown away.

In the event of the plaintiff giving such undertaking then he
shall be at liberty to proceed with this action, the taxation pro-
ceedings shall be stayed and the costs of this application shall be

costs in the cause.

IRVING, J.

Defendants are appealing from this judgment and on 12th
February, on their application, IRVING, J. ordered that the trial
of the action should not take place until after the next sittings
of the Full Court.
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TANAKA ET AL v. RUSSELL.
Practice—Capias—Irregularity or nullity— Waiver by giving bail,

After the issue of the writ in an action a summons was taken out entitled
‘“In the matter of an intended action.”

Held, by IrviNG, J., dismissing the summons, that it was wrongly entitled.

A Judge has power to direct a summons to be issued and be returnable in
a Registry other than that where the writ was issued.

By the giving of special bail, a defendant arrested on a capias waives his
right to object to the writ.

ACTION for the sum of $2,620.00 being the amount alleged to
be due for goods sold and delivered by plaintiffs to defendant.
The writ of summons was issued in the Registry at New West-
minster and an order for the arrest of the defendant was obtained
from BorEe, Lo. J.

The defendant was arrested by the sheriff on the 27th of Jan-
uary, 1902, the same date on which the writ of summons was
issued. Upon his being arrested the defendant’s solicitors gave
an undertaking to the sheriff to put in special bail in accordance
with the terms of the writ of capias.

The order for the capias was entitled “ In the matter of an in-
tended action,” and defendant took out a summons entitled “In
the matter of an intended action” to set aside the writ of capias
on the grounds that

(1.) The Judge had no jurisdiction to make the order for
capias.

(2.) The application for the order for capias was made before
the writ of summons was issued.

(3.) The atfidavit used in support of application for capias was
sworn before the writ of summons was issued and is not properly
entitled.

(4.) The order for capias isirregular in that it is entitled in
the matter of an intended action.

(5.) The order for capias does not disclose what affidavit or
that any affidavit was sworn, filed or read in support of the
application therefor.
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(6.) The indorsement on the copy of writ of capias served on
defendant does not contain the amount for which defendant is
held for bail and the date of the order is omitted.

(7.) The form of writ of capias does not comply strictly with
the form provided by the statute in that behalf.

(8.) In the affidavit of Hiko Tanaka filed and used on the
application for order for capias the plaintiffs’ cause of action does
not fully appear, nor does it disclose any cause of action.

(9.) There is an alteration in the jurat to the said affidavit.

(10.) The christian and surnames of the plaintiffs and defend-
ant in full do not appear in the affidavit nor in the writ of
capias.

(11.) The sheriff has not indorsed on the writ of capias the
day of execution or arrest.

(12.) The copy of writ of capias served on the defendant is not
a true copy of the original.

(13.) The defendant was only leaving the Province temporarily
in the ordinary course of business and his absence from the Pro-
vince under the circumstances was not the quitting the Province
contemplated by the Arrest and Imprisonment for Debt Act.

This summons was returnable by leave of IrviNg, J., before
him at Vancouver and when the application came on to be heard
preliminary objections were taken that this application should
be heard in Chambers at New Westminster, and further that the
summons was in the matter of anintended action. The summons
was dismissed on the ground that it was wrongly entitled.

A second summons, issued from and returnable at Vancouver,
was then taken out by the defendant setting out the same
grounds. The objection was again taken that under section 32,
Cap. 56, R.S.B.C. 1897, as amended in 1901, Cap. 14, Sec. 13,
there was no jurisdiction to have the summons issued and return-
able at Vancouver when the Registry out of which the writ was
issued was New Westminster. IRVING, J., held that under r. 52
he had power to give directions that it should be so issued and
returnable. The plaintiff then objected that the undertaking to
give security as set out above, was sufficient to waive all irregu-
larities in the proceedings and that all the grounds as mentioned
in the summons were merely irregularities.
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Davis, K.C., for the summons.
Gilmowr, contra.

11th February, 1902.

Irving, J.:  In this case the plaintiff caused the defendant to
be arrested on a writ of capias; it is alleged that the capias was
improperly granted on insufficient material and was irregular
and void.

It appears, however, that after the arrest was made, the de-
fendant’s solicitor gave an undertaking in writing to give special
bail to the plaintiffs if the plaintiffs would permit him to depart
at once. This offer was accepted and the defendant left the
jurisdiction.

It seems to me immaterial, in considering the present applica-
tion, whether the writ was a nullity or not because the defend-
ant’s undertaking would be binding, even if no writ of capias had
been issued at all. It is a very common practice for people to
give an undertaking to enter an appearance without being served
with a writ and in the Admiralty jurisdiction where nearly all
proceedings are commenced by arresting the ship, it is every
day practice for the proctor or solicitor acting for the ship, to
notify the proctor or solicitor acting for the plaintiff that he will
give bail in order to prevent the arrest of the ship, and the
undertaking so given must be carried out.

The application must be refused with costs.

Summons dismissed.
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MACAULAY BROTHERS v. VICTORIA YUKON TRADING WALKEx, .
COMPANY. 1902.

Practice—Special indorsement—Foreign judgment—Interest. Feb. 21.

In an action on a Yukon Territory judgment, the writ may be specially MAC;?ULAY

indorsed within Order III., r. 6, with a claim for interest on the V. Y. T. Co.
judgment.

It is not necessary in such an indorsement to state that the interest is due
by statute.

MOTION to set aside a judgment, signed in default of defence,
on the ground that the writ was not specially indorsed inasmuch
as the interest claimed was not a debt or a liquidated demand.

The motion was argued before WALKEM, J., on 18th February,
1902.

J. H. Lawson, Jr., for the motion.
Cassidy, K.C., contra,

21st February, 1902.

WaLkEM, J.: The writ of summons in this action is indorsed
as follows: “Statement of Claim. The plaintiffs’ claim is for
money due from the defendants to the plaintiffs on a final judg-
ment, recovered by the plaintiffs against the defendants in an wavkew, J.
action brought by the plaintiffs against the defendants in the
Territorial Court of the Yukon Territory.

“ Particulars :

“The action is distinguished in the Cause Book of the said
Territorial Court of the Yukon Territory as <368-1900° and the
said judgment which is dated the 11th day of December, 1901, is
for $3,304.35 and costs to be taxed, and the said costs, were duly
taxed and allowed at $1,400.00. :

“ Judgment, including costs ......... ... ... ... $4,704.35

Interest thereon (at the rate of 5 per cent. per
annum) todate of writ.......... ... ... .. 17.83

$4,722.18
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The plaintiff will also claim interest at the rate of 5 per cent.
per annum on the sum of $4,704.35 from the date of the writ
herein until payment or judgment in this action.”

An appearance was filed on behalf of the defendant Company,
and a statement of claim demanded, but none was delivered.
No statement of defence having been put in within the time re-
quired by Order XXI, r. 6, the plaintiffs signed judgment. (See
Order XXVIL, r. 2) A motion is now made to set aside this
judgment on the alleged ground that the writ is not specially in-
dorsed within the meaning of Order IIL, r. 6, inasmuch as the
interest claimed is not a debt or liquidated demand.

Independently of several cases cited by both counsel, the ques-
tion has, as contended by Mr. Cussidy, been settled by the
following enactments of the Parliament of Canada. For
instance, by the Revised Statutes of 1886, Cap. 127, Sec. 2, it is
enacted that “ Whenever interest is payable by agreement . . .
or by law, and no rate of interest is fixed by agreement or by
law, the rate . . . . shall be 6 per centum per annum.”
This statute was amended by Cap. 31 of the Acts of 1889, by the
addition of certain provisions which were “made applicable to
the North-West Territories only,” which Territories then included
the Yukon Territory. One of those provisions, as contained in
section 2, was that “Every judgment debt shall bear interest at
the rate of 6 per cent. per annum until the same is satisfied.

The Yukon District was subsequently severed from the Terri-
tories, and made a separate Territory by Cap. 6 of the Acts of
1898 ; and, by section 9 of that Act, it was provided that “the
laws relating to civil and criminal matters, and the Ordinances ”
then existing in the Territories should “be and remain in force
in the new Territory” in so far as they might be applicable;
and, as section 2 of the Statute of 1889, which I have quoted
above, was part of those laws, it would, obviously, be within this
last provision. There is no need to inquire what the Ordinances
which are referred to were, for they could not, constitutionally
speaking, deal with the subject of interest.

The next statute on the subject is Cap. 22 of the Acts of 1894,
whereby, briefly stated, judgments in this Province were to bear
interest at 6 per cent. per annum, until satisfied.
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These several provisions were amended by Cap. 29, Sec. 1 of waLkey, 5.
the Acts of 1900, as follows : 1902.

“Section 2 of chapter 127 of the Revised Statutes, section 2 of Fep, 21.
chapter 31 of the Statutes of 1889, section 2 of chapter 22 of the
Statutes of 1894, . . . . are amended by striking out the
word “six” wherever it occurs in each of the said sections and
substituting therefor the word “five”: Provided that the change
in the rate of interest in this Act shall not apply to liabilities
existing at the time of the passing of this Act.”

Thus a uniform rate of interest of 5 per cent. has been estab-
lished and made payable on judgments recovered anywhere in
Canada.

In Ex parte Lewis (1888), 36 W.R. 653, Esher, M.R,, observes,
at p. 654, that “ Where there is a statutory duty to pay money
that money is reduced to a debt, and is not a question of dam-
ages. It is not necessary to say that such interest is part of the
judgment debt; it is enough to say that it is a debt necessarily
and inevitably attached to the judgment, if not paid immediately.”

Mr. Lawson makes a further objection to the effect that the
claim for interest should shew that it was due by statute, but
that objection is untenable. In the case of the London and
Unwersal Bank v. Earl of Clancarty (1892), 1 Q.B. 689, which
was an action on two promissory notes, the writ was specially
indorsed with a claim for the sums due on the notes, and interest wavxew, 1.
to date, and with a further claim for interest, in the following
words:

“The plaintiffs also claim interest at the rate of 5 per cent. per
annum, until payment or judgment.”

MacavLay

v.
V.Y.T. Co.

Now, this last claim for interest was made by virtue of section
57 of the Bills of Exchange Act of 1882; and, although it was
not so stated, the indorsement was held to be unobjectionable.
Moreover, the interest being statutory, it was deemed by the
Court to be liquidated damages, and such is the case with respect
to the interest claimed in the present action. The motion must,

therefore, be dismissed with costs.
Motioyb dismassed.
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WILSON BROS. v. ROBERTSON AND ROLSTON.

County Court—Garnishee—Money paid into Court—Charging order—
Priorities.

Priorities amongst claimants to moneys paid into Court under garnishee
process settled by Henperson, Co. J.,in favour of parties who obtained
first charging order.

THIS was an action brought by the plaintiffs in the County
Court of Vancouver for the sum of $274.54, being the amount
due for goods sold and delivered. The summons was issued 9th
September, 1901.

Robertson & Rolston in the same Court on 3rd September,
1901, sued Sam George for $852.46 On the same date they also
sued K. Noyaki for $512.28. In both these suits the Alliance
Canning Co. were garnishees and were served with garnishee
summonses on 3rd September, 1901. The ordinary summonses
were served on the defendant September 4th, 1901. No dispute
note was put in by either of the defendants in these two latter
suits and judgment was signed by default against each of them.

James Mellis sued Robertson & Rolston for $158.00 and added
K. Noyaki as garnishee. The ordinary summons and the gar-
nishee summons were served September 5th, 1901.

George I. Wilson also sued Robertson & Rolston and added
Sam George as garnishee and the ordinary summons and the
garnishee summons were served September 5th, 1901.

Chas. W. Morrison, the holder of a judgment against Robert-
son & Rolston, recovered on January 29th, 1901, had a garnishee
summons issued and served on K. Noyaki on September 5th,
1901.

Wilson Bros. on 25th September, 1901, applied before the
Judge in Chambers for an order that a receiver be appointed by
way of equitable execution toreceive the moneys paid into Court
in the actions in which Robertson & Rolston were plaintiffs, and
Sam George and K. Noyaki were respectively defendants, and the
Alliance Canning Co. garnishees; or in the alternative for a
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charging order against the moneys paid into Court in the two HENDERsox,

above actions; and also for an order restraining the defendants
from dealing in any way with the said moneys. When this
application came on to be heard, an injunction order was made
restraining the defendants Robertson & Rolston from in any way
dealing with these moneys; but the whole matter was adjourned
until all the parties in all the above named actions were before
the Court. When all the parties were before the Court, all
applications pending were then dealt with.

It was admitted that the garnishees the Alliance Canning Co.
were indebted to Sam George and K. Noyaki, and money was
paid into Court by the said garnishees in the two above actions
in which they were respectively defendants. It was also admitted
that Noyaki and Sam George were indebted to Robertson &
Rolston, but they had not paid any moneys into Court, and
counsel for the plaintiffs, G. I. Wilson, James Mellis and Chas.
W. Morrison contended that the moneys which were owing the
Alliance Canning Co. to Sam George and Noyaki should be
attached by virtue of the garnishee summons issued by their
clients against the said Noyaki and Sam George. Counsel for
the plaintiffs, Wilson Bros., contended that the moneys owing by
the Alliance Canning Co. to Sam George and K. Noyaki had been
garnished by the plaintiffs Robertson & Rolston, and any moneys
that K. Noyaki and Sam George owed defendants Robertson &
Rolston might be paid into Court by them in the other suits. If
it was not paid into Court they could sign judgment against the
said garnishees and proceed in the ordinary way to obtain
execution.

Counsel for Robertson & Rolston contended that Robertson &
Rolston were entitled to all the moneys garnished, with the ex-
ception of the moneys claimed by Wilson Bros., by virtue of their
injunction order.

The Judge having reserved his decision, subsequently gave
judgment by appointing A. E. Beck, Registrar of the Court,
Receiver by way of equitable execution of the moneys paid into
Court by the Alliance Canning Co., garnishees, and further
ordered that Wilson Bros. were entitled to priority, having been
the first parties receiving charging order. The balance of the
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HENDERSON, moneys paid into Court by the Alliance Canning Co. to be
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divided up amongst the other creditors of Robertson & Rolston.
During the argument counsel for the other creditors asked that
a receiver be appointed if the other garnishee summonses were
to be dismissed. The garnishee summonses of the other creditors
were dismissed with costs and the costs of Robertson & Rolston
in their suits against Sam George and K. Noyaki were to be a
first charge on the fund before it was to be divided.

Gilmour, for Wilson Bros.

Bowser, K.C, for G. 1. Wilson and Chas. W. Morrison.
Harris, for James Mellis.

E. J. Deacon, for Robertson & Rolston.

HYLAND v. CANADIAN DEVELOPMENT COMPANY.
Practice—Examination of witness de bene esse—Rule 368.

A witness who lives in a remote part of the Province is examinable under
r. 368, while temporarily in Victoria.

SUMMONS to examine a witness de bene esse. The witness
lived at Telegraph Creek, in Cassiar Distriet, but at the time of the
hearing of the summons he was in Victoria temporarily and the
application was for the purpose of getting his evidence before he
went back to Telegraph Creek.

The summons was heard before DRAKE, J., on 27th February,
1902.

Belyea, K.C, for the sammons, referred to r. 368.

H. G. Lawson, contra, contended that the rule was only appli-
cable where witnesses are going abroad or where from age,
infirmity or some other cause they are not likely to be able to
attend the trial.

DRAKE, J., held that the rule was applicable and made the
order as asked.
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REX v. JORDAN.

Summary conviction—Appeal—Notice of—Parties to be served—R. S. B. C.
1897, Cap. 176, Sec. 71.

A notice of appeal from a summary conviction (Provincial) served upon the
convicting Magistrate is not invalid because it is not also addressed to
and served upon the respondent.

It is not a pre-requisite to the right of appeal that the person convicted
should have been taken into custody.

Quaere, whether service of notice of appeal on respondent’s solicitor would
not be sufficient in any event.

SUMMONS by prosecutors that HENDERSON, Co. J., be prohib-
ited from taking any further proceedings in an appeal from a
summary conviction whereby Jordan on 20th January, 1902,
was convicted and fined $50.00, and in default of payment dis-
tress was to be levied, and in default of distress he was to be
imprisoned for thirty days. On January 24th, Jordan deposited
with the Magistrate the amount of the fine and $50.00 for
security for costs. The remaining facts appear fully in the
judgment.

L. G. McPhillips, K.C., for the summons: Notice of appeal
should have been addressed to and served on the prosecutors.
Appeal is not a matter of right but a special provision. He
cited Paley on Convictions, 7th Ed., 282-3, 292 ; Reg. v. Keepers
of Peace and Justice of County of London (1890), 25 Q.B.D.
360; The King v. Hanson (1821), 4 B.& Ald. 519; Reg. v.Gray
(1900), 5 C.C.C. 24; Cooksley v. Nukashiba (1901), 8 B.C. 117
The King v. The Justices of Essex (1826), 5 B. & C. 431; The
King v. The Justices of the West Riding of Yorkshire (1828),7
B.& C.678; Keohan v. Cook (1887), 1 N.-W.T. Rep. 125; Cragy
v. Lamarsh (1898), 4 C.C.C. 246 ; Ex parte Curtis(1877),3 Q.B.D.
13. If notice is served on Magistrate for prosecutor it must shew
on its face that it was served on the Magistrate for the prosecutor
—and a verbal statement to this effect is insufficient ; Canadian
Society v. Lauzon (1899), 4 C.C.C. 354 and Hostetter v. Thomas
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(1899),5 C.C.C. 10. A proper form of notice is in Seager’s Mag-
istrates’ Manual, p. 69. Security was not given in time. He
referred to sections 67 and 71 of the Medical Act, 1898; Beal’s
Interpretation, 177. As to right to prohibition he referred to
Farquharson v. Morgan (1894), 1 Q.B. 552 at p. 556 ; Sherwood
v. Cline (1888), 17 Ont. 30 at pp. 37 and 39; Short on Quo
Warranto, at p. 461 and In re Brazill v. Johns (1893), 24 Ont.
209 at p. 215.

Bowser, K.C., contra: The forms of notice under the Criminal
Code and the Provincial Summary Convictions Act are different,
the Code form assuming that both Justice and respondent should
receive notice whereas our form is addressed to the Justice and
his name also appears in the body of the form. The informant
is not a party to the record and therefore not entitled to notice.
He referred to Ex parte Doherty (1885), 25 N.BR. 38; Reg. v.
Justices of Essex (1892), 1 Q.B. 490 ; Gemmill v. Garland (1886),
12 Ont. 142 ; Reg. v. The Justices of Denbighshire (1841),9 Dowl.
P.C. 509; Jones v. Grace (1889), 17 Ont. 681 ; Green v. Hunt
(1882), 51 L.J., Q.B. 640; Truax v. Dizon (1889), 17 Ont. 366 at
p- 875; The Queen v. Fitzgerald (1898), 1 C.C.C. 420 and Re
Kwong Wo (1893), 2 B.C. 336.

McPhillips, in reply :  Reg. v. Justices of Essex (1892), 1 Q.B.
490 is based on a statute different from ours and Ex parte
Doherty (1885), 25 N.B.R. 38 is against English and Canadian
authorities.

15th February, 1902,

IrviNG, J.: On the 20th of January, one Jordan, was con-
victed by the Police Magistrate at Vancouver, of an offence
against the provisions of the British Columbia Medical Act of
1898.

On the 25th of January, Jordan gave notice of his intention
to appeal, addressing it to “J. A. Russell of the City of Vancou-
ver, Police Magistrate.” This notice was served upon Mr. Russell
and also upon the solicitors for the informant.

When the matter came up before the County Court Judge,
Mr. McPhillips objected to the appeal being heard on the fol-
lowing grounds: (1.) That the notice of appeal was insufficient
inasmuch as it was addressed only to the convicting Magistrate
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and not to the prosecutor; (2.) That the security had not been I®vING, J.

furnished within the time stipulated by the said Acts as the
respondent did not furnish security before being released from
custody.

The learned Judge overruled these objections and proceeded to
hear the appeal.

The present application is for an order that His Honour Judge

Henderson, be prohibited from taking any further proceedings -

in the appeal.

By section 71 of the Summary Convictions Act, it is provided
that the right of appeal shall be subject to the following condi-
tions: (a.) (which I need not now refer to); (b.) “the appellant
shall give to the respondent, or to the convicting Justice for him,
a notice in writing (R) of such appeal, within ten days after such
conviction.” The form (R) given in the schedule is as follows:
[Setting it out.]

In support of his first objection Mr. McPhillips cites three
decisions in the North-West Territories. In Keohun v. Cook
(1887), 1 N.-W. T. Rep. 125—a notice of appeal addressed to the
Magistrate only—and not served upon the informant, was held
bad. This was an appeal under the Summary Convictions Act,
R.S.C. 1886, Cap. 178, Sec. 77.

The principle of that decision was extended in Cragg v.
Lamarsh (1898), 4 C. C. C. 246, where the notice of appeal was
not addressed to any person, and the Judges held that the notice
was insufficient.

In Ex parte Curtis (1877), 3 QB.D. 13, anotice to the Justices
generally, and not to the individual Justices, who sat in the case,
was held bad.

In Hostetter v. Thomas (1899), 5 C.C.C. a notice of appeal
addressed to one only of the two convicting Justices was held
insufficient.

None of these cases are exactly like the case now under con-
sideration. V

On the other hand in Bz parte Doherty decided in 1885 by
the Supreme Court of New Brunswick, a notice directed to and
served upon the Magistrate was held sufficient under section 66
of the Dominion Statute 32 & 33 Vict., Cap. 31.
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The form of the notice of appeal given by the schedule is very
tricky. The Act says notice must be given to the “respondent
or (apparently in substitution for the respondent) the convicting
Justice for him.”

The form, however, is addressed to the Justice by name “C.
D.” and contains a direction that the notice shall contain the
names and additions of those to whom the notice is required (..,
by the Act) to be given—that is to say the Act preseribes that
the appeal shall be given to one person or a substitute; the form
says the notice must be addressed to the substitute and adds a
direction which may be read in two ways either (a.) that the
notice shall be given to the respondent or the substitute, or (b.)
that it shall be given to the substitute and also to the respondent.

This is purely a technical objection and I feel sure that the
omission to add the respondent’s name to this notice was not
calculated to mislead ; see section 10, sub-section 38, of the Inter-
pretation Act.

The decision B parte Doherty seems to me right and more
consistent with the views expressed by the late Mr. Justice
Gwynne in Reg. v. Nichol et al (1876), 40 U.C.Q.B. 76 at p. 79,
“we must read these notices, not with a critical eye, but literally
ut res mages valeat, and so as to uphold, not to defeat, the right
of appeal given to parties summarily convicted,” and I think be-
tween the conflicting decisions, I ought to be guided by the
decision of the Supreme Court of New Brunswick in this matter,
particularly so, when so eminent a Judge as the late Mr. Justice
King assented to the decision. ‘

In this connection I would again call attention to the 38th
sub-section of the Interpretation Act—where forms are pre-
seribed, slight deviations therefrom not affecting the substance
or calculated to mislead, shall not vitiate them.” This sub-
section in my opinion makes clear the grounds of the distinction
between the English cases and the decision of Gwynne, J.

I am not at all satisfied that the service on the solicitors for
the informant was not sufficient (see Short & Mellor p. 476),
although it is not necessary to decide that point.

Another point taken before me was, that the notice did not
state that Jordan was the “person aggrieved ;" the Act does not,
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nor does the form in the schedule, require that to be alleged. It mving,s.
would be quite superfluous to state that fact, as the man does say 1902,
that he was convicted and fined $50.00. The inference that he pep. 15.
is the person aggrieved is plain.

As to the second ground taken before the Magistrate, that the R;J_X
security had not been furnished by the respondent before being Jorpax
released from custody. Asa matter of fact the man was not
taken into custody, how it can be argued that he is to lose his
right to appeal because no one would take him into custody, is
something that I cannot understand.

The order will be refused with costs.

McKAY BROS. v. VICTORIA YUKON TRADING CRAIG, J.
COMPANY. 1901.
, . - . . , April 30.
Trial by Judge without a jury—Findings of fact—Commission evidence—

Reversal by Appellate Court. FULL COURT
Company incorporated in British Columbia—Contract by in Yukon— Validity AtVancouver.
of — Ultra vires. 1902,

Jan. 10.

In an action in the Yukon for damages for breach of contract tried before a
Judge without a jury, the evidence for the defence being evidence —m
taken on commission, the Court held that the contract sued on was  Bgog.
made with defendant Company, and not with one Munn as alleged by
the defence and gave judgment for plaintiffs.

On appeal, held, reversing the finding and allowing the appeal, that the
Court had failed to appreciate said evidence.

Per Draxg, J.: The question of wltra vires not having been raised in the
Court below, was not open on appeal.

.
V. Y. T. Co.

APPEAL from the judgment of Cralg, J., in the Territorial
Court of the Yukon. The plaintiffs sued for damages for breach
of an alleged contract made with defendant Company whereby
the Company was to carry certain goods from Bennett to
Dawson. The Company was incorporated in British Columbia

Statement.
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on 6th January, 1898, under the Companies Act, 1897. Its head
office was in Victoria, B.C.,, and it had a mill at Bennett in
charge of King, and a trading store at Dawson. The Company
contended that the contract was made, not with it, but with H.
A. Munn (a director of the Company), who had a contract with
the Dominion Government to transport telegraph supplies and
had three little steamers for that purpose and got scows from the
defendant Company; he also engaged in transporting goods
generally from Dawson. Munn and King in their evidence,
which was taken on commission at Vietoria, both swore the con-
tract was with Munn, Before their evidence was given they had
separated from the Company. The evidence of Wright and
Haywood, two of the witnesses for the plaintiffs, was taken de
bene esse. The remaining facts appear fully in the judgments.

The following is the judgment appealed from :

30th April, 1901.

CrAlG, J.: At the close of the trial of this case I expressed
my views as to the facts brought out by the evidence, and on a
closer and more careful perusal of the evidence, I have seen
no reason to alter the views then expressed. To adopt the
language of Mr. Aikman, counsel for the defendants, the ques-
tion is, who made the contract, and is there a contract made?
I think it is clear from the evidence that the contract was made
with the defendant Company, and not with one Munn, as it is
alleged. William McKay’s evidence on this point is very clear,
and the evidence of Hugh M. Wright confirms him in all the
material points. Then stronger evidence than that is the deal-
ing of the defendant Company’s manager with the goodsin ques-
tion. MecKay made this contract in Bennett in the fall of 1899
with one King, the recognized and admitted manager of the
defendant Company. There was present at the same time in
Bennett a Mr. Holland, who was one of the directors of the
Company. In his own evidence he states he was one of the
directors. Munn, also a director of the defendant Company, was
present in Bennett, and, it seems, was carrying on an independent
business of his own, somewhat of the same nature as that of the
defendant Company. I am quite clear that the plaintiffs made
the contract with King for the carrying of these goods. What-
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ever understanding there might have been with Munn I am not crar, J.
now in a position to determine. There was a contract with 1901,
Munn, it appears, in writing, which has not been produced, but April 30.
the defendants undertook to carry these goods for the plaintiffs,

and to deliver them in Dawson that fall. King was active in AtVancouver.
the matter. He saw Wright, who afterwards had charge of the 1902,
scows; told him to go over to see McKay to tell him that he was  yan. 10.
ready now to take the goods. McKay, upon receiving that

notice, at once went to the telephone office and rang up King, %ﬁ%é‘, ¥
and closed the bargain with him. King superintended the load- y v ;. Co.
ing of the scows, objected to the manner of loading them, partic-
ularly as to the matter of machinery; the Company’s checker
was there, also Mr. Holland, who was acting in the capacity of
checker or overseer of the Company, was present and assisted in
the loading of the scows. Munn interfered in no way, was not
upon the ground until the evening before the departure of the
scows, and the scows were already loaded, to depart two or three
days before they started. I, therefore, find as a fact that a con-
tract was made with the defendant Company. I also find that
it was made with them as common carriers. They carried on
their business and advertised themselves as common carriers;
they not only carried the goods of the plaintiffs, but carried goods
of other parties on the same scow. They let sub-contracts for
carrying goods to other scow-owners, and gave themselves out to
be common carriers, working for hire to any one who came along.
Then the orders for the loading of the scows and the bill of lad-
ing, or whatever it may be called, which was handed to Wright
by Holland, who was the Company’s agent, and not Munn’s
agent, after the departure of the scows, is further evidence that
they were acting as principals in this matter and making the
contract, and that they were common carriers. The document
which was called a bill of lading is in the writing of the book-
keeper or party in charge of the Company’s offices. Some ques-
tions of law were raised. It was objected that the contract
should be in writing. I do not think it is necessary. It seems
that under the law of British Columbia, where this contract was
made, and where the Company was incorporated, it is expressly
provided that contracts of this nature do not require to be in

CRAIG, J.
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crAlG, 5. writing. However that may be, I have not had an opportunity
1901.  of perusing the British Columbia Statutes. I think on the gen-
April 30. eral law this contract did not require to be evidenced by writing
— 7 in the first instance. The only other question of law left to be
AtVancouver. determined was the assessment of damages. I think it is quite
1902.  clear upon all the authorities that the damages to be assessed is
Jan. 10. the value or market price of the goods at the point of destination
T MeEar at the time when they should have been delivered. I find as a
“Bros.  fact that the goods should have been delivered the same fall, not
V. Y. 7. Qo later than the end of October. There will be no need of any
reference to fix these damages, as the value of the goods at that
date has been fully proven by the witnesses on the trial, partic-
ularly by the evidence of Mr. Milne, merchant in Dawson, fully
familiar with the prices current at that date, and who has
checked over the prices upon the statement filed, and I take his
evidence to be conclusive on that point, there being no rebuttal
evidence given upon that matter. I allowed an amendment,
permitting the plaintiffs to add to their statement of claim the
charge for hay and oats. These will also be allowed at the prices
CraI16, 7. fixed by the evidence—that is, $1,210.00, less freight, $375.62,
leaving a balance on those two items of $834.30. It came out
in the evidence that part of the machinery was delivered, and
that has also been ascertained and fixed, shewing a shortage on
machinery of $516.75. The plaintiffs will be allowed the cost of
bringing the machinery which was saved into Dawson, and the
expenses in connection with the same, $1,237.50. I think this
will dispose of the question of damages. If any other question
of damages arises, it may be mentioned again, and will be defin-
itely fixed; but, as I said before, there will be no need of
any reference in this matter, as the evidence taken before me on

the trial fixes the damages to be allowed.

The appeal was argued at Vancouver in November, 1901, be-
fore WALKEM, DrAKE, IRVING and MARTIN, JJ.

Duff, K.C., for appellants, quoted from the evidence to shew
that the plaintiffs’ contract was really made with Munn and
asked the Court to reverse the finding of fact. It was not the
ordinary case where the Judge has the opportunity of seeing the

Argument.
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witnesses and observing their manner and demeanour, for the craic, J.
evidence of Munn and King was taken on commission. There is 1901.
no presumption that the Full Court ought not to interfere with 4pril 30.
what the trial Judge has done with regard to matters of fact;

but on the contrary, the Full Court in which both fact and law AT anoanver.
are open to review, is bound to pronounce such judgment as in 1902.

its view, ought to have been pronounced by the lower Court. Jan. 10.
He referred to Trimble v. Hill (1879), 5 App. Cas. 342; Canadian ~ MoKav
Pacific Railway Co. v. Robinson (1887),14 S.C.R. 105 atp.122;  Bros.
Rickmann v. Thierry (1896), 14 R.P.C. 105; Coghlan v. Cum-v v "I co.
berland (1898), 1 Ch. 704; Bigsby v. Dickinson (1876),4 Ch. D
28; Colonial Securities Trust Co. v. Massey (1896), 1 Q.B. 38
(virtually overruled) ; Lefewnteum v. Beaudoin (1897),28 S.C.R.
89. He distinguished Village of Granby v. Menard (1900), 31
S.C.R. 14. The judgment is “clearly wrong” on the facts.

Peters, K.C. and Griffin, for respondents, contended that King
was held out by the Company as having authority to contract Argument.
for it and plaintiffs dealt with him believing he was the agent of
the Company. They cited Thompson on Corporations, Secs.
4874, 4885, 4,983-4 and 8,412 and Evans on Principal and
Agency, Sec. 517.

[The question as to whether the contract sued upon was uléra

vires was also argued at length by counsel on both sides, but as
the point was not decided by the Court, the arguments are not
given.]

On 10th January, 1902, WALKEM, J., announced that it was
the unanimous opinion of the Court that the contract mentioned
in the pleadings was made between the plaintiffs and Munn, and
not between the plaintiffs and the defendant Company ; that the
appeal must be allowed, the judgment appealed from set aside
and judgment entered for the Company with costs, including the
costs of the appeal.

Written judgments were handed down as follows:

10th January, 1902.
DRAKE, J.:  Two points arise on this appeal: (1.) Whether
the Company can be made responsible for a breach of contract to ,p, kg 5.
carry goods from Bennett to Dawson, the greater part of the
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CRAIG, J. transit being in the Yukon Territory beyond the limits of the
1901.  Company’s legal jurisdiction. (2.) Whether the evidence justi-
April 30. fies the judgment appealed from, or whether in fact that one
—————— Munn was in reality the contracting party.
FULL COURT . . v
AtVancouver. The contract admittedly was made in British Columbia, that
1902.  is to say at Bennett, and the goods were to be carried from Bennett
Jan. 10. to Dawson, the major part of the transit being in the Yukon Ter-
——ritory. This point of wltra vires was not raised in the Yukon
McKay . . . .
Bros. Court when the action was tried, but is first heard on this appeal.

V. Y.T. Co. But if the Yukon Courts are content to recognize the liability of

DRAKE, J.

the Company to sue and be sued, I hardly see how the Company
on appeal can set up the wultra vires of their transactions in
order to escape from liability. If any shareholder of the Com-
pany here brought an action against the Company on the ground
that they were exceeding their statutory powers, such an action
would be maintainable. Lord Lindley in his book on Companies
points out that the point raised here had not been decided in
England, neither was our attention drawn to any decided case in
the Canadian Law Reports. Ithink, therefore, that the question
not having been raised in the Yukon Courts is not now open on
this appeal. The other point is one of evidence. The decision
of a Judge in first instance who has had the opportunity of see-
ing the witnesses and judging from their demeanour of the
accuracy of their statements is, in most instances, much more
competent to decide on questions as to evidence than the Court
of Appeal, and his views should not be lightly disregarded. But
in this case the evidence of the defendants was chiefly evidence
taken on commission, therefore personal appearance and conduct
of the witnesses is not a factor in the case. The whole evidence
discloses a looseness and carelessness in transacting important
business, which perhaps was unavoidable owing to the circum-
stances of the country and the absence of the ordinary facilities
for transacting business of this nature. The learned Judge was
apparently much impressed by the fact that King and Munn,
both of whom figure prominently in the negotiations for the
alleged contract, were at the time important members of the de-
fendant Company, and were carrying on a similar business to
that of the Company on their own account, and made use of the



IX] BRITISH COLUMBIA REPORTS.

Company’s office and telephone for their own business; and King
was also the agent of the Company, and as such was advertised
through the district. It may therefore be considered that the
plaintiffs, if they made no inquiries, may have been led to the
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conclusion that it was with the Company as represented by King AtVancouver.

that they were contracting. On the other hand Munn says he
was not acting for the defendant Company, but was introduced
by Haywood to the plaintiffs and asked the price he would
charge for freighting the plaintiffs’ goods. The rate of seven
and a half cents a pound was considered too high. The next
day the subject was again' broached by the plaintiffs, who
inquired at what price Munn would charge for taking his freight
down. At another meeting the same evening Munn told the
plaintiff he could not get scows to take the goods down, but see-
ing King he asked him if he could supply scows. King event-
ually supplied him with two scows on which the goods in ques-
tion were shipped.

Munn stated to the plaintiffs that as he was going down the
river the next day he would leave instructions with King if
scows were furnished in time to get men and load them up and
start down. The reason of this was that the season was closing
and the river might be frozen up. The plaintiffs were to pay
the freight charges to Munn and the matter was to be settled
with King, who was to act as Munn’s agent. Then King in his
evidence says when he was approached by the plaintiffs he
refused on behalf of the Company to make a contract to take
the goods down as he had as many contracts as he could carry
out, and he told McKay the names of three or four persons who
were taking freight down, including Munn. He further says
that the plaintiffs agreed eventually to pay $125.00 a ton, and
the goods were to be sent down river as far as possible, and that
the Company had nothing to do with the contract. We have to
look at this evidence as a direct acknowledgment against interest
of the liability of Munn for the performance of the contract for
carriage. The plaintiff says he made an arrangement with King
to do the freighting, and he considered that as King was the
manager of the Company he was contracting for the Company.
No bill of lading or anything in the nature of one was given to

1902.
Jan. 10.

MoK ay
Bros.

v.
V. Y. T. Co.

DRAKE, J.
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the plaintiffs, and the Company’s name does not appear anywhere,
and the only exhibits put in all refer to the goods being shipped
in Munn’s scows. After a careful consideration of all the
evidence which is no doubt contradictory in places, I think the
learned Judge failed to appreciate the written testimony of the
witnesses King and Munn. The plaintiffs may have thought
that Munn was contracting for the Company, but that is hardly
possible if Munn’s evidence supported by King and Wright is to
be believed. After a careful examination of the evidence I have
come to the conclusion that the contract was in reality made
with Munn, and not with the defendant Company, and that the
appeal should be allowed and the action dismissed with costs.

Irving, J.: I agree with the conclusions reached by my
brother DRAKE on the facts.

MarTIN, J.: It being in the first place contended by the
appellants that the findings of the learned trial Judge on the
question of fact should be reversed, it is desirable to ascertain how
far this Court should go in that direction.

The point was lately considered by the Supreme Court of
Canada in the case of The Village of Granby v. Menard (1900),
31 S.C.R. 14, wherein the five Judges who sat therein decided
unanimously that where the trial Judge has, as Mr. Justice
Gwynne says at p. 16, “heard all the witnesses give their evi-
dence before him, . . . . no Judge sitting in review of, or
in appeal from that judgment, upon matters of fact, ought to
reverse that judgment, unless it is shewn to be clearly wrong
upon the evidence so taken.” This expresses the essence, as I
understand it, of the result of the inquiry by Mr. Justice
Girouard, who delivered the judgment of the Court, into the
leading cases on the subject. At p. 21, after stating that in
the case then under discussion, the “trial Judge alone saw and
heard the witnesses,” the learned Judge proceeds to say that it
not being contended that the “evidence was clearly against his
findings” the Appellate Court should not disturb them. Buthe
intimates (pp. 20-1) that “ where the witnesses are not seen by
the trial Judge . . . . the Judges in appeal are in just as
good a position as he was to weigh the evidence of record and
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arrive at a conclusion.” And he states that, “so far, the Courts
of England and of this country have not given to the findings of
a trial Judge the effect of a verdict by a jury, because, it is argued,
the latter is the result of a supposed agreement between the
parties that the facts shall be tried by a jury,” adding that he
fails to appreciate the force of such reasoning, and that “prob-
ably we have not heard the last word from the English Courts.”

So far as I am able to discover, the “last word” of the House
of Lords on the point in question is the proposition laid down by
the Lord Chancellor in the same year in the case of The Gannet
v. The Algoa (1900), A.C. 234 (not cited to the Supreme Court)
at p. 289, wherein he says in delivering the unanimous judgment
of the six Judges constituting the Court: “ My Lords, the point
as to having seen the witnesses and having had an opportunity
of judging whether they were speaking the truth or not is gen-
erally a very powerful one,” and then proceeds to give his reasons
why he could not regard the case at bar as one “in which I am
to be overwhelmed: by the opinion of the learned Judge who
heard and saw the witnesses.”

The last utterance of the Court of Appeal on the point is, I
think, to be found in the very recent case of the London General
Ommibus Co.,, Ltd. v. Lawvell (1901), 1 Ch. 135, wherein Lord
Justice Rigby states that before reversing the finding of a Judge
on a matter of fact “we must take great care to see that there
is sound ground for our differing from him.”

It was argued by the appellant’s counsel that the rule as laid
down by the Supreme Court is not in harmony with the English
decisions, and considerable reliance is placed on the case of
Rickmann v. Thierry, decided by the House of Lords in Decem-
ber, 1896, and reported in 14 Rep. Pat. Cas. 105. This case also
was not cited in The Village of Granby v. Menard, and only a
note of it was before us at the argument. Since then I have
obtained copies of the judgment bearing on the point and find
that the Lord Chancellor, after pointing out that appeal is a re-
hearing, and that he thinks there should not be any presumption
in favour of the Judge of first instance being right, proceeds, in
reality, to recognize two exceptions, as I think they should pro-
perly be termed, as follows:
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“That one’s mind may be, and ought to be, affected so as to
lead one to distrust one’s own judgment, if the appeal is from a
very able or learned Judge, for whose judgment one may have a
great respect is true; and, again, if the Judge of first instance
has had an opportunity of hearing the witnesses, and testing their
credit by their demeanour under examination and the like, which
the appellate tribunal does not possess, I can quite understand
that, under those circumstances, great weight should be attached
to the finding of fact at which the learned Judge of first instance
has arrived. And it may also be that where a jury has found a
fact, it is not a re-hearing of such a fact, because the constitution
has placed in the hands of the jury, and not in the hands of the
Court, the jurisdiction to find the fact, and in such a case the
Court can only disturb the verdict where, in their judgment, the
jury have not done their duty ; short of that, the Court is bound
to accept the finding of the jury, though they may think they
would have found a different verdict.”

And finally the Lord Chancellor says:

“ For these reasons, I have thought it right to protest against
the notion that when a Judge of first instance has decided a
question he has done something which is binding on the Court of
Appeal, and that unless they think it very wrong, according to
the language of the learned Judges, they must acquiesce in his
judgment.”

While the substantial effect of the foregoing cases is, in my
opinion, that the Appellate Court must not be driven to find that
the trial Judge was “very” (which I understand as being, under
the circumstances, really equivalent to “grossly ”) wrong before
reversing the trial Judge, yet at the same time, bearing in mind
the more recent expressions of the Lord Chancellor in The Ganmnet,
supra, as to the “very powerful” reason for not interfering
where the Judge had the opportunity of seeing the witnesses and
the necessity under such circumstances of taking care to see, as
Lord Justice Rigby puts it, that there is “sound ground” for
differing from him, I am of the opinion that the Supreme Court
exactly and happily expressed the prevailing rule, when it laid
it down, supra, that the Appellate Court should not interfere
unless satisfied that the trial Judge is “clearly wrong.” And it
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would be most unfortunate, I think, if any other rule were to craig, 7.
prevail, because if such findings of fact are to be lightly disturbed 1901
it would, I am satisfied, in the great majority of cases lead to April 30.
injustice, for the reason that, speaking as a trial Judge, it PULE COURT
frequently happens that the demeanour of a witness, or some in- AtVancouver.
cident occurring during the trial, is the only thing by which the 1902,
rays of truth are let into dark places and the scale turned Jan. 10.
between fact and fiction. —_
. . .. McKay
I have gone into this matter at some length because this is the  Bgos.
first time since I have been on the Bench that the point has beeny v i co.
squarely before this Court; and it is one of great practical import-
ance in the administration of justice in such a vast Province as
this where witnesses have frequently to be brought great distances
at corresponding expense.
The case at bar, however, does not come within the rule as
above stated because all the evidence for the defence was taken
by commission, and some of the evidence for the plaintiff also
appears in the appeal book in the shape of depositions of Hay-
wood and Hugh M. Wright taken de bene esse, consequently the
remarks hereinbefore cited as to the better opportunity for dis- .
covering the truth that the trial Judge ordinarily has over the
Appellate Court have here very little, if any, application. Such
being the case, I have weighed the evidence to the best of my
ability with the result that I also am of the opinion that the
learned trial Judge has failed to give due effect to the evidence MAETIN, J.
for the defence, and I agree with my learned brothers that we
must find the contract to have been made with Munn and not
with the defendant Company. At the same time I feel bound to
say, to illustrate my understanding of the rule above considered,
that had all the witnesses in this case been before the trial Judge
I should not have felt justified in disturbing his findings.
Having come to this conclusion it would be superfluous to con-
sider the second interesting question raised on an alleged con-
tract with the defendant Company which we have found was not
entered into. The appeal should be allowed with costs.

Appeal allowed.
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HUNTER, C.J. DIAMOND GLASS CO. v. OKELL MORRIS CO.
(In Chambers.)

1902. Costs—Summons for judgment under Order XIV—Practice.

March 28.

Dianoxp
Gurass Co.
.
OKELL
Mozxris Co

HUNTER, C.J.

A plaintiff who obtains judgment on a summons under Order XIV., issued
after the expiration of the time for filing defence, is entitled to the
costs of the summons and not only to such costs as he whould have
been entitled to had he taken judgment in default of defence.

. SUMMONS for judgment under Order XIV., argued before
HuxTER, C.J., on 28th March, 1902.

Gilmour, for plaintiff.
Kappele, for defendant.

Hu~ter, C.J.: Summons under Order XIV. to enter judg-
ment. Mr. Kappele for the defendant admits that the plaintiff
is entitled to judgment, but objects that he should not have any
more costs than he could have got by taking judgment in default
of defence as the time for filing the defence had expired before
the summons was issued.

The objection fails, first, because Order XIV. does not limit
the plaintiff’s right to use the procedure until the time when the
defence is due; secondly, because the defendant can at any time
forestall the summons by notifying the plaintiff that he will
consent to judgment ; thirdly, because if the plaintiff, under such
circumstances, could only resort to the default procedure at the
risk of losing his costs, the defendant might be enabled to keep
the plaintiff longer out of his money by moving to set aside the
judgment, whereas, by means of this procedure the plaintiff may
bring matters at once to a head; and, fourthly, because it is a
well-settled principle that where there is more than one remedy
open to the plaintiff, he is not bound to take the one which the
defendant may regard as the least burdensome to himself.
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BANK OF BRITISH NORTH AMERICA v. ROBERT WARD
& CO.,, LIMITED LIABILITY.

Jury, special—Striking— Parties allowed to take part in—Challenge—Practice.

Defendants, in the original action, counter-claimed against the plaintiff and
one R. On defendants’ application an order for a special jury was
made,the plaintiff and R. acquiescing. On the striking ofthe jury the
Sheriff refused to allow R. to take any part and plaintiff then applied
under r. 157 to strike out the counter-claim because of the impossibility
of properly striking a special jury where there are more than two
parties.

Held, dismissing the summons, that plaintiff had no right to make the
application.

As R. acquiesced in the order for a special jury when it was made and had
not appealed, a challenge to the array by his counsel at the trial was
overruled.

THE action was brought by the Bank against Robert Ward &
Co., who by counter-claim set up a claim against the Bank,
Arthur Robertson and others.

On 26th April, the solicitor for Robert Ward & Co., applied by
summons for a trial by jury and the Bank’s solicitor and A. Robert-
son’s solicitor acquiescing,an order was made for a trial by a Judge
with a special jury. The solicitors for the Bank, Robert Ward
& Co., and A, Robertson attended before the Sheriff for the pur-
pose of striking the said special jury in accordanece with the provi-
sions of the Jurors Act, and the Sheriff struck the jury refusing to
allow the solicitor for A. Robertson to take part in the proceed-
ings on the ground that there was no provision in the Act pro-
viding for a third party striking out jurors’ names. A summons
was then taken out on behalf of the Bank to strike out the
counter-claim on the ground that it was impossible to try the
counter-claim as Arthur Robertson, not being allowed to take
part in the striking of the jury a fair trial could not be had.

The summons came on before IRVING, J., on 2nd May, 1902.

Harold Robertson, for summons: It is impossible to try this
case with a special jury. A. Robertson is a party and has aright
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IRVING, J. {0 strike out fourteen names the same as the Bank and Robert
1902.  Ward & Co. The result would be that there would be only two
May 2, 6. left to form the jury. We apply under r. 157 which allows the
Base on counter-claim to be excluded if it cannot be conveniently disposed
B.N.A. of in the action.
RommgT White (Eberts and Taylor), for A. Robertson, agreed.
Warp & Co.  Lugton, for Robert Ward & Co., contended that the Bank had
no right to take out the summons as it made no difference to it.
Rule 157 refers to cases of complicated accounts, ete, and not
to such a case as this.
Robertson: Under r. 157 the plaintiff must make the appli-
cation.
His Lordship stated that the Bank had no right to make the
application and he dismissed the summons with costs.

On the action coming on for trial on 6th May,

W. J. Taylor, K.C., for A. Robertson, moved to quash the jury
panel on the ground that the jury was returned at the instance
of the Bank and Robert Ward & Co., without the consent of A.
Robertson who was not allowed to strike out in accordance with
section 59 of the Jurors Act any names of jurors from the list.

Luaton, for Robert Ward & Co., opposed the motion.

IrvING, J., stated that as at the time the order for a special
jury was made no objection was made and as the order had not
been appealed he overruled the challenge.

HUNTER, C.J. WEHRFRITZ v. RUSSELL AND SULLIVAN.

(In Chambers.)

1902 Arrest—Ca. re.~Form of writ—Summons to set aside—Appearance.

April 4. A writ of ce. 7e. must state the nature of the action.

It is not necessary for a person arrested under a writ of ca. re. to enter an

v appearance before applying for his discharge.

Russernn,  The defendant having asked for costs the order for his discharge provided
that no action should be brought against the plaintiff or the Sheriff by
reason of the capias or the arrest.

‘W EHRFRITZ

Statement. THIS was an action for moneys alleged to be due plaintiff as
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follows: $1,700.00 on unpaid cheque drawn by defendants, HUXTER, O3,

$139.00 balance of salary, and $73.97 for travelling expenses pald
by plaintiff for and upon account of the defendants at their
request, and the defendant Sullivan was arrested on a writ of
capias ad respondendum the material part of which so far as
this report is concerned was as follows:

“ We command you that you omit not by reason of any liberty
in your bailiwick, but that you enter the same and take E. M.
Sullivan if he shall be found in your bailiwick, and him safely
keep until he shall have given you bail, or made deposit with
you according to law, in an action at the suit of Benjamin
Wehrfritz or until . . . .7

The defendant applied on summons to set aside the order for
the writ of capias and the writ, and the summons was argued on
4th April, 1902, before HunTER, C.J.

Harold Robertson, for the summons.
Bloomfield, contra.

Huxter, CJ.: This is a summons to set aside an order giving
the plaintiff leave to issue one or more writs of ca. re., and also
a writ of ca. re. issued thereunder. Among other objections
raised to the regularity of the proceedings is one that the
form of the writ prescribed by the Act, R.S.B.C. 1897, Cap. 10,
has not been followed because of the omission to state the nature
of the action. In my opinion this objection is fatal. The de-
fendant is entitled to learn the nature of the action on account
of which he is being arrested from the writ of capias itsclf, and
without reference to other documents; and, in any event, strict
compliance with the form is made imperative by the language of
section 3 of the Act.

Mr. Bloomfield raised the preliminary objection that no
appearance had been filed in the action; this is unnecessary, as
the right to apply for his discharge at any time after the arrest
is given a defendant without any such condition by section 7.

As the defendant asks for costs the order will be to set aside
the writ of capias and discharge the defendant out of custody
with costs, but that no action should be brought against the
plaintiff or the Sheriff by reason of the capias or the arrest.

Order accordingly.

n Chambers.)

1902.
April 4.

‘W EHRFRITZ

v.
RussELL

Judgment.
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HUNTER, C.J. PIKE v. COPLEY.

(In Chambers.)

1902. Practice—Special indorsement—Interest till judgment—Order XIV.—Amend-
April 15 ment—Re-service or re-delivery.

Pre " In an action for principal and interest due upon a covenant in a mortgage,
v, a claim for interest until payment or judgment is not the subject of
CorLey special indorsement within the meaning of Order IIL., r. 6.

Where on an application for judgment under Order XIV., it appears that
part of the claim is not the subject of special indorsement, it is not
open to plaintiff to obtain amendment and proceed, but a new sum-
mons must be taken out.

Where the indorsement of a writ has been amended, re-delivery but not
re-service is necessary. .

 Remarks as to necessity for amending the Supreme Court Rules.

SUMMONS for judgment under Order XIV. The writ was

issued 25th March, 1902, the claim indorsed being for $800.00,

principal due upon a covenant in a mortgage and $620.00 interest

thereon at 10 per cent. according to the covenant, computed to

28th January, 1902; a further claim was as follows: “The

plaintiff also claims interest on the said sum of $800.00 from 28th
Statement. January, 1902, until date of payment or judgment at the rate of
10 per cent. per annum.”

The summons came on for argument before HUNTER, C.J., on
11th April, 1902, when the objection was taken that the writ
was not specially indorsed. The hearing was then adjourned
and later the indorsement was amended by striking out the claim
for interest until judgment. On 12th April, the matter came on

again when

Prior, for plaintiff, asked for judgment.
Barnard, for defendant, contended that plaintiff must take
out a new summons or re-serve the amended writ.

15th April, 1902.
Hu~TER, C.J.: Summons for leave to sign judgment under
Order XIV. In this case a claim for interest appears in the in-

Judgment. ] O . )
dorsement on the writ, which is clearly not the subject of special
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indorsement, being a claim for unliquidated damages, and the uNTER, S
writ is not, therefore, specially indorsed within the meaning of
the rules: B. C. L. & 1. Co. v. Thain (1895), 4 B.C. 321. This
being so, the plaintiff takes the opportunity afforded by an
adjournment to amend the writ by striking out this claim for P;KE
interest, which, of course, he has a right to do, and now contends CopLry
that his tackle is in order and that he should have judgment. It
is urged by the defendant that the case is concluded by Gurney
v. Small (1891), 2 Q.B. 584 and Paxton v. Baird (1893), 1 Q.B.
139, and that the plaintiff must take out a new summons.

I think this view is correct, and that these cases are untouched
by Roberts v. Plant (1895), 1 Q.B. 597, cited by Mr. Prior. In
Roberts v. Plant there was a specially indorsed writ, but the in-
dorsement was not in due form by reason of there being no
averment that notice of dishonour had been given, and it was
held that an amendment might be made without taking out a
new summons. So likewise in Satchwell v. Clarke (1892), 66
LT.N.S. 641, and in other cases, where the cause of action was
not properly set forth by reason of the omission of a material
averment. The substance of the matter is that the decisions
applicable to our rules make a distinction between the effect of
an impossible special indorsement and a defective special indorse-
ment, the one involving the collapse of the whole of the Order
XIV. proceedings, and the other not necessarily so; and on gen-
eral principles there is a vast difference between doing a thing Judgment.
which is not allowable, and doing a thing which is allowable
badly.

As to the point that re-service of the amended writ is neces-
sary. In support of this proposition, Mr. Barnard cited More v.
Paterson (1892), 2 B.C. 302 ; but this case is only an authority
on the old practice, and not on the present rules which came into
force on the Ist of January, 1893. And here I may add that
the Court in Croft v. Hamlin (1893), 2 B.C. at p. 335, in their
remarks about re-service evidently overlooked the fact that they

1902.
April 15.

were then working under the new rules. Re-service of a writ,
the indorsement of which has been amended, is unnecessary ; it
needs only to be re-delivered: sce r. 265, and Hollund v. Leslie
(1894), 2 Q.B. at p. 451, per Kay, LJ,, although the language
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HUNITR, S0 aseribed to that learned Judge in the report of the case in 9 R.
n S.
at p. 745, is evidently too wide, as in some cases an amended

1902. . . ..
A s writ must be re-served. There is no reason for requiring re-
il 15. . . . . .
prt to. service of a writ, the indorsement only of which is amended, as

Pike  what the defendant appears to is the writ, and not the indorse-
v.
CorLey ment.

This case well exemplifies the necessity for renovating our
rules so as to conform with the modern English rules, if it is right
to put an end to really useless proceedings with their attendant
costs. The summons must be dismissed with costs.

Swmmons dismissed.

BOLE, €0. J. TAYLOR v. DRAKE.
1902. Jury—=Special—Fees when not serving—R.S.B.C. 1897, Cap. 107, Sec. 61.
April 18.
A special juror is entitled to $2.00 for each day’s attendance at Court
TAYLOR whether he serves or not, and whether in order to attend Court he
D[{Q;KE travels from his place of residence or not ; if he so travels he is in addi-

tion entitled to mileage.

ACTION in the County Court of Nanaimo, tried on 17th April,
1902, before BoLE, Co.d. The facts are sufficiently stated in the
Jjudgment.

Young, for plaintiff.
R. H. Pooley, for defendant.

18th April, 1902.
BoLE, Co. J.: This action is brought under the following cir-

cumstances: Mr, Taylor, a merchant, who resides in the City of
Judgment. Nanaimo, was at the last Nanaimo Assize, in December, 1901,
summoned as a special juror in the civil case of Booker v. Well-
wngton Colliery Company,and duly attended the Court (although
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he did not actually serve), on five days, .., 3rd, 4th, 5th, 6th BoLs, co. .

and 19th of December, 1901. Part of section 61, Cap. 107, R.S.
B.C. reads thus: “There shall also be then deposited with the
Sheriff the amounts following, viz., (2.) Sixteen dollars in civil
cases, $20.00 in criminal cases and such further sum as may be
necessary, for the payment to the jurors summoned, at the rate of
$2.00 a day for every day of absence from his place of residence
which attendance upon such Court actually entails upon each
juror, whether he shall serve or not.”

This money has been paid into the hands of the Sheriff, but
the defendants having protested against his paying the plaintiff.
One dollar is paid into Court as the amount admitted due. It is
in evidence that the plaintiff attended the Court on five days,
although occasionally absent for a short time in getting his lunch
and visiting his office. Defendant contends that in order to
entitle the plaintiff to succeed, he should come from such a dis-
tance as would necessitate his absence from home at night, and
that as he resided in the town where the Court to which he was
summoned as a special juror sat, he was not entitled to $2.00 a
day. In the first place, it appears to me, applying the well-
known rule of construction laid down by Lord Wensleydale in
Grey v. Pearson (1857), 6 H.L. Cas.61 at p. 106, the grammatical
and ordinary sense of the words used is to be adhered to, unless it
would lead to some repugnance or inconsistency with the rest of
the Act. Here, to my mind, no such difficulty arises, as I think
the word “day ” is used in its ordinary and popular acceptation,
4.e., that part of the twenty-four hours which is light, or the
space of time between the rising and the setting of the sun; as a
general rule, subject to certain exceptions with respect to priority
of right, and other matters not now necessary to allude to, the
law does not regard the fraction of a day: vide The Queen v.
St. Mary, Warwick (1853), 22 LJ., M.C. 109 at p. 112. Be-
sides, it is to be observed that sub-section 1 of section 61, pro-
vides an additional fee of ten cents per mile one way for each
juryman coming a distance of five miles or upwards to the Court
house, which would seem to indicate that while the juror who
lived within five miles of the Court house only is entitled to
claim $2.00 a day, the juryman who lives five miles away is

1902.
April 18.
TAvLOR

?.
Draxe

Judgment.
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Judgment.

HUNTER, C.J.

1902.

March 24.

CALDER
v.
Tue Law
SOCIETY

Statement.
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entitled to $2.00, plus mileage as already mentioned. ¢ Place of
residence ” has been defined in The King v. North Curry (1825),
4 B. & C. 958 at p. 939, thus, “ where there is nothing to shew
that the word is used in a more extensive sense, it denotes the
place where an individual eats, drinks and sleeps, or where his
family or his servants eat, drink and sleep.” See also Hooper v.
Kenshole (1877), 46 LJ.,, M.C. 160 and 2 Q.B.D. 127 ; Lambe v.
Smythe (1846), 15 L.J., Ex. 287; Maybury v Mudie (1847), 17
LJd., CP. 95.

The Act it seems to me was passed to mitigate the hardship
imposed on persons who by reason of being summoned as jury-
men were in the discharge of such duties kept away from their
residences or homes, and two classes of special jurors were for
the purposes of remuneration created, viz., those whose places of
residence were within five miles from the Court house, and those
whose residences were at a greater distance; vide In re Leavesley
(1891), 2 Ch. 8; Eastman Photographic Muaterials Co. v. Comp-
troller General of Patents, &c. (1898), A.C. at p. 573. I there-
fore think the plaintiff is entitled to judgment for the amount
claimed with costs.

Judgment for plaintif.

CALDER v. THE LAW SOCIETY OF BRITISH COLUMBIA.

Barrister and solicitor— University graduate—Legal Professions Act, Sec. 37,
Sub-Sec. 5.

To come within the exception in sub-section 5 of section 37 of the Legal
Professions Act, it is not necessary that the applicant should have been
a graduate at the time he commenced to study law, or that his term of
study or service was shortened because he was a graduate.

An applicant who obtained his degree after call or admission would come
within the exception.

ORDER nist calling upon the Law Society to shew cause why
a writ of mandamus should not be issued directed to the Law
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Society commanding it to enter the name of the plaintiff on its BuNTER, c.J.
books as an applicant entitled to be called and admitted on his 1902.
paying the preseribed fee and passing the necessary examination. March 24.
The plaintiff matriculated at the University of Dalhousie, Hali- Y
fax, Nova Scotia, in September, 1889, and the degree of Bachelor v.
of Laws was conferred on him by that University on 26th %‘é’gé’;‘;f
April, 1892. On 4th April, 1894, after a term of study and
service of three and a half years under articles, he was called
and admitted in Nova Scotia. The term of service under articles
in Nova Scotia for call and admission is ordinarily four years,
but in case of a graduate in law or arts of some recognized Uni-
versity, it is three years, and as part of such term of three years
the student is allowed to include the time spent in actual attend-
ance at a University while undergoing his course for graduation. Statement.
In March, 1902, the plaintiff applied to the Law Society of
British Columbia to be entered on the books of the Society as an
applicant for call and admission. The Benchers of the Law
Society considered that as the ordinary term of service in Nova
Scotia was four years, and as the plaintiff was not a graduate at
the time he commenced to study law, he did not come within the
exception in sub-section 5 of section 37 of the Aet, and would
have to study and serve a sufficient time to complete the full
term of five years.
The application was argued on 22nd March, 1902, before
HuxtEr, CJ.

Duff, K.C, for the applicant referred to King v. The Law
Society of British Columbia (1901), 8 B.C. 356, and contended
that the present plaintiff having had his term shortened in Nova
Scotia because he was a graduate was clearly within the excep-
tion in sub-section 5.

Gregory (Lampman, with him), for the Law Society, cited
Gwillim v. Law Society of B.C. (1898), 6 B.C. 147, to shew that Argument.
the whole Act must be read to get the true meaning of the sub-
seetion. Under the preceding clauses of section 37, a student or
articled clerk who is a graduate may be called or admitted after
a three years’ term, but in order to get this shorter term he must
have been a graduate at the time he commenced to study law, and
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HUNTER, ¢J.the graduate to come within the exception in sub-section 5 must
1902.  also have been a graduate at the time he commenced to study

March 24. law.

24th March, 1902.

CALD“R Huxnter, C.J.: Thisisan application for a mandamus requir-

'léfé'fII;;&;V ing the Law Society of British Columbia to enter the name of
Frederick Calder on its books as an applicant for call and admis-
sion. Mr. Calder appears, by the afhidavits filed, to have been
duly called to the Bar, and admitted as a solicitor, in Nova Scotia
on April 4th, 1894, after having served three and a half years
under articles, during part of which time he was a student of
law at Dalhousie, from which institution he graduated in law in
April, 1892.

The contention on behalf of the Law Society is that he is not
entitled to be called or admitted by reason of sub-section 5 of
section 37 of the Legal Professions Act, which requires appli-
cants, who have put in a less term than five years, to make good
the unserved period before they are in a position to ask the
Society to call or admit.

A graduate from one of the recognized Universities, is, how-
ever, expressly exempted from the operation of this sub-section
by the terms of the sub-section itself, nor is there any limitation
as to the time of graduation. If it was intended that only those
who were graduates before entering on their law course were to

Judgment. 1o exempt, nothing would have been easier than to say so, but
I am asked to read something into the sub-section which is not
only not expressed, but as to which there is no necessary impli-

cation except, of course, that they must be barristers or solicitors,
and not peradventure, veterinary surgeons, as suggested by Mr.
Gregory. As to this, to use Lord Halsbury’s language in
Salomon v. Salomon & Co. (1897), A.C. 22 at p. 34, I must de-
cline to insert limitations in the Act which are not to be found
there.

If, however, there is any ambiguity lurking in the word
“ graduate,” which I do not think is the case, then it ought to be
resolved in favour of the applicant on the principles set forth by
Strong, C.J.,, in the case of the Gas Company of St. Hyacinthe
(1895), 25 S.C.R. 168 at pp. 173, 174, where he says:
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“And in Maxwell on Statutes (3) it is said that  enactments HUNTER, c.7.

which invest private persons or bodies, for their own benefit and
profit, with privileges and powers interfering with the property
or rights of others, are construed more strictly perhaps than any
other kind of enactment.’

“The Courts take notice that these Acts are obtained on the
petition of the promoters, and in construing them treat them as
contracts between the applicants for them and the Legislature
on behalf of the public, and the language in which they are ex-
pressed is treated as the language of the promoters, and the
maxim verba fortius accipiuntur contra proferentem is applied
to them ; and the benefit of any ambiguity or doubt is given to
those whose interests would be prejudicially affected, especially
when such persons are not parties to the Act nor before the
Legislature as assenting to it. And particularly is this so where
exorbitant powers, such as a monopoly, are conferred.”

It may, no doubt, be said that the analogy between a Gas
Company and an incorporated Law Society is very remote, but I
think the canons of construction, just quoted, apply equally to
both cases.

Two cases were referred to during the argument, namely,
Gwillim v. Law Society of B.C. (1898), 6 B.C. 147 ; and King v.
The Law Society of British Columbia,* not yet reported. As to
the former, the Court was not there dealing with the case of a
graduate ; and as to the latter, assuming the report handed to me

be correct, with great respect to the late Chief Justice, I am "

unable to understand how a requirement as to prior graduation
can be read into the sub-section in question. As the applicant
has had to come to the Court to establish his right, he must have
his costs.

Judgment accordingly.

*Since reported (1901), 8 B.C. 356.

1902.

March 24,

CALDER
v.
Tae Law
SocIErY

Judgment.
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IN RE THE ASSESSMENT ACT.

Assessment—Income of locomotive engi'neers—Tax(ztiorz%R.S.B.C. 1897,
Cap. 179.

The earnings of railway locomotive engineers who receive pay according to
the number of miles they run their locomotives, are ¢ income’’ within
the meaning of that term as used in the Assessment Act prior to the
amendment of 1901, and so liable to taxation.

QUESTION referred to a Judge of the Supreme Court for hear-
ing and consideration by Order in Council under the provisions
of section 98 of the Supreme Court Act. The question was
“whether the earnings of railway locomotive engineers were
income within the meaning of that term as employed in the
Assessment, Act prior to the amendment of the said Act by the
Assessment Act Amendment Act, 1901, and whether such earn-
ings were liable to taxation.”

Section 3 of the Assessment Act, R.S.B.C. 1897, Cap. 179, pro-
vides in effect that with certain exceptions, the annual income of
every person in the Province in excess of $1,000.00 is liable to
taxation at the rate set out in said Act. Before the coming into
force of the amendment of said Act, made by section 2 of Cap.

- 56 of the Statutes of 1901, the Assessment Act contained no

Argument.

definition of the term “income.”

Before said amendment, the Provincial Assessor at Vancouver
had assessed certain railway locomotive engineers upon annual
income in excess of $1,000.00. These men were not paid salaries,
but received pay according to the number of miles they ran their
locomotives.

The question was argued before IrviNg, J., on 1st May, 1902.

Wilson, K.C., for locomotive engineers: “Income” means
profit on undertaking and not result of personal exertions—there
¢an be no income unless there is capital. The tax in question
had never been paid, and since the objections to it, the Legisla-
ture has by section 2 of Cap. 56 of the Statutes of 1901, defined
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the meaning of “income.” In order to arrive at what a person’s
income is, Sir Frederick Pollock, in (1901), 17 L.Q.R. 854, says
all the necessary outgoings without which his income could not
be earned, must be deducted. He cited also Laaless v. Sullivan
(1881), 6 App. Cas. 373 McCargar v. McKinnon (1868), 15 Gr.
361; Ex parte Benwell (1884), 14 Q.B.D. 301; and referred to
5 & 6 Vict. (Imp.), Cap. 35, Sec. 100. Without a definition of
“income,” doctors’ and lawyers’ earnings being uncertain and
dependent on personal exertions, are not “income.”

The earnings of these engineers are not “income,” and at any
rate from the gross earnings deductions must be made for
reasonable living expenses.

Maclean, D.A.-G., for the Crown: No inference can be drawn
from the amendment of 1901 ; see sub-section 55 of section 10 of
the Interpretation Act. “Income”
and is everything that comes in. Sir George Jessel, M.R., in Ex
parte Huggins (1882), 21 Ch. D. 85 at p. 92, says a pension is
income. He referred also to Jomnes v. Ogle (1872), 42 L.J,, Ch.
334.

Walson, in reply, referred to In re Jones (1891), 2 Q.B. 231.

simply means what it says,

At the conclusion of the argument His Lordship stated that
the Legislature has by section 3 declared that with certain ex-
ceptions all income is liable to taxation. As no definition is
given of the word income it must receive its ordinary popular
and natural meaning in the same way that people in ordinary
life would use it. There is nothing in the Act to prevent it being
given its full wide meaning and applying it to personal earn-
ings. The section deals with several classes whose income arises
from personal exertions, e.g., the farmer and the mechanic, thus
shewing that income derived from something other than capital
is liable to taxation. Wages and salaries or by whatever name
we may call the earnings derived from personal exertions are
liable to taxation. The question must be answered in the
affirmative.

61
IRVING, J.
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Judgment.
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McKELVEY v. LE ROI MINING COMPANY, LIMITED.

Mines (Metalliferous) Inspection Act—Accident to miner caused by falling
cage—Bulkhead—Statutory duty of owner to maintain—Practice—R.S.
B.C. 1897, Cap. 134, Sec. 25, r. 20 and Amendment of 1899, Sec. 12.

A cage used for lowering and hoisting menisnot * falling material”” with-
in the meaning of that term as used in r. 20 of section 25 of the Metal-
liferous Mines Inspection Act, and the amendment of 1899 (Cap. 49,
Sec. 12) does not create any duty on the mine owner to provide protec-
tion from a falling cage.

ACTION for damages for personal injuries. The plaintiff was
a miner, and while at work at the bottom of a shaft in the Le
Roi mine, he was injured by the cage or skip, used for lowering
and hoisting men, falling on him. The place where he was
working was a few feet below the 800 foot level, and the cage
was operated by a machine erected at the 850 foot level. At the
800 foot level there was a bulkhead, or as some of the witnesses
for the plaintiff called it, a cage platform. The cage fell, broke
through the bulkhead and on to the plaintiff.

The action was tried before McCowr, C.J., and a jury, who re-
turned the following verdict :

(1.) What was the immediate caase of injury ? The approxi-
mate cause of the injury was occasioned by the non-continuance
of the guide rails, which, in the opinion of the jury caused the
safety clutches to fail in their action and, therefore, allowed the
cage to fall.

(2.) If the plaintiff is entitled in law to succeed, what amount
of damage do you find? Three thousand dollars.

On the verdict His Lordship did not see fit to enter any judg-
ment, but left the parties to move the Full Court as they might
be advised. The Full Court referred the case back,* and on
motion for judgment the Chief Justice, on 17th December, 1901,
gave judgment dismissing the action with costs, giving no writ-

*Qee ante p. 268.



I1X] BRITISH COLUMBIA REPORTS.

ten reasons, but stating that he had expressed his views at the
trial.

The following are extracts from his remarks made during the
course of the trial :

“There is only one point in this case; the result shews plainly
that whatever bulkhead there was was not strong enough, other-
wise the accident could not have occurred. ‘

“Now these words (referring to falling material) in their or-
dinary sense and meaning do not apply to or include the cage of
the hoist. Then, coming to the amendment, it provides that no
‘stope,” “ drift,” etc., as in the language of the Act, which I need
not read. Now, having regard to the fact that these words are
simply added to the original section of the Act and having regard
to the ordinary canons of construction, I must hold that the
Legislature was only defining the extent of the protection which
the amended section had left undefined, that is they gave the
choice of two alternatives. Either (a.) to leave fifteen feet of
solid ground, in which case there could be no responsibility for
an accident caused by falling materials, or (b.) the owner if he
did not do this must absolutely insure against such an accident
Ly the construction of bulkheads, or otherwise. There is another
reason for holding that the amendment could not possibly be
held to apply to a cage such as this, as it is simply inconceivable
that any Legislature would, in giving protection to the man be-
low the cage, leave any person who might be in the cage itself
unprotected. That being so, there is nothing for the jury on this
branch of the case, and as to the question of the bulkhead, it is
conceded that the bulkhead was insufficient as against the cage
and there is nothing, therefore, to go to the jury on that point.
Now, coming to the negligence of the engineer, which was the
primary cause of the accident, I do not understand that you con-
tend that you have any claim for the negligence of a fellow-
servant such as this man was.

“ Now, if there is anything left in the case at all, it is this, that
the absence of the guide rails for some distance below the sheave
wheel was a defect in the ‘ways, works or machinery,’ in the
language of the Act, but as a matter of law I must hold that as
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it was not in use for any operation of the mine it was not a part
of the * ways, works or machinery,” within the statute.”

The plaintiff appealed, and the appeal came on for argument
at Victoria, on 7th January, 1902, before WALKEM, IRVING and
MARTIN, JJ.

Hamilton, for respondent, took the preliminary objection that
the order of McCorr, C.J., referring the motions for judgment to
the Full Court, is still in existence, and plaintiff should have
appealed from it, but the time for appealing has now expired.
The Court has no jurisdiction to alter a judgment which accu-
rately expresses the opinion of the Court, and that judgment
did. The Full Court has declared it had no jurisdiction to hear
the motion, and therefore it had no jurisdiction to give the
parties leave to move the Chief Justice for judgment: see Preston
Banking Company v. William Allsup & Sons (1895),1 Ch. 141.

Per curiam : We are bound by our prior order and the ob-
jection must be overruled.

MuacNeill, K.C., for appellant: We don’t rely upon Employers’
Liability Act, but on defendant’s statutory duty to maintain a
bulkhead sufficient to stop the falling cage: see Inspection of
Metalliferous Mines Act, Sec. 25, Sub-Sec. 20, and the amend-
ment of 1899, Sec. 12. In the amendment the words *falling
material ” do not occur, so we do not have to shew that a cage
is falling material. But to shew they do include a cage, he re-
ferred to sub-section 17, and said they must include something
more than the material of the mine. The Legislature must have
intended something more than natural strata,so “falling material”
being wide enough to cover cage, why should it be held not to
include it ? For similar rules he referred to MacSwinney on
Mines, 675, r. 20; 719, r. 8; Coal Mines Regulation Act,r. 16 (p.
1,509 R.S.B.C.) Similar rules in England are given a wide in-
terpretation. He cited Scott v. Midland Railway Co. (1901), 1
Q.B. 317; Foster v. North Hendre Mining Co. (1891), 1 Q.B.
71; James v. Grand Trunk Railway Co. (1901), 1 O.LR. 127;
Wales v. Thomas (1885), 16 QB.D. 340 and Beal’s Cardinal
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Rules of Legal Interpretation, 122-3. The Act provides, inspec-
tion, ete., as protection for the man in the cage.

Hamilton, for respondent: Section 20 has no reference to
cages which are dealt with under separate heading, and headings
must be referred to in determining the sense: see Hammersmith,
&e., Railway Co. v. Brand (1868), LR. 4 H.L. 171; Lang v.
Kerr, Anderson & Co. (1878), 3 App.Cas. 529. Timbering, when
used in a mining sense, refers to the timbers used to keep the
sides from coming in and not to bulkheads, and it must be given
its professional meaning. The Act is in derogation of private
rights and should be construed strictly: Barringer and Adams,
784. The “pentice” is not known or used in modern mining.

On 22nd April, the Court gave judgment affirming the judg-
ment appealed from and dismissed the appeal with costs, MARTIN,
J., then delivering a written judgment, and subsequently the
following judgment was filed by

IrviNG, J.: I am unable to say that the decision arrived at
is wrong. The section is most unfortunately worded. I do not
feel any great degree of confidence in the correctness of the con-
struction placed upon it by the learned Chief Justice, but on the
other hand, I cannot say he is wrong.

MARTIN, J.:  On the merits, as the result of the present argu-
ment, I see no reason to depart from the views I have already
expressed on the former application to this Court, and am of
the opinion that this appeal should be dismissed with costs.

Appeal dismissed.

Note:—Rule 20 with amendment is as follows: ¢ Timbering: Each
shaft, incline, stope, tunnel, level or drift, and any working place in the
mine to which this Act applies, shall be, when necessary, kept securely
timbered or protected to prevent injury to any person from falling material.

¢ ¢ No stope or drift shall be carried on in any shaft which shall have
attained a depth of two hundred feet, unless suitable provision shall have
been made for the protection of workmen engaged therein, by the construc-
tion of a bulkhead of sufficient strength, or by leaving at least fifteen feet
of solid ground between said stope or drift and the workmen engaged in the
bottom of such shaift.”
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warkew, 5. THE YALE HOTEL COMPANY, LIMITED v. THE VAN-
1902. COUVER, VICTORIA AND EASTERN RAILWAY
Jan 29. AND NAVIGATION COMPANY.

rou, covwr THE GRAND FORKS AND KETTLE RIVER RATLWAY
At Ve GOMPANY v. THE VANCOUVER, VICTORIA AND

March 25. EASTERN RAILWAY AND NAVIGATION
Yare Horen COMPANY.
Co.
V. V.v& E. Railway Company—Commencement of work—Omission to file plans—Forfeit-
Ry. & N. Co. ure—Eaxpropriation proceedings—Interlocutory injunction—Appeal from,
Grax where questions of importance for trial.
FORII?;:\;)ND Iull Court—Special sittings—Practice.
KerTLE .
River Ry. The defendant Company was originally incorporated in 1897, by an Act of
07?- the Legislature of British Columbia, and on 28th June, 1898, by an Act
V. V. & K. of the Parliament of Canada, its objects were declared to be works for
Ry.& N. Co. the general advantage of Canada, and thereafter to be subject to the

legislative authority of the Parliament of Canada and the provisions of
the Railway Act, except section 89 thereof. Section 4 of the Dominion
Act of 1898, required the railway to be commenced within two years.

In 1901, the defendant Company commenced expropriation proceedings in
respect of the plaintiff Hotel Company’s lands, and by consent took
possession and proceeded with construction, negotiations to determine
the amount of compensation by arbitration being carried on in the
meantime.

The defendant Company had purchased forits line of railway land on either
side of the plaintiff Railway Company’s right of way, and had applied
to the Railway Committee of the Privy Council for leave to make a
crossing.

On the application of plaintiffs, who alleged infer alia that the defendant’s
railway was not commenced within the two years, that nomap or plan
and profile of the whole line of railway had been prepared and deposited
in the department of the Minister of Railways, and that the work being
done by the defendant Company was not authorized and was not being
prosecuted in good faith by the Company under its charter, but was
really for the benefit of the Great Northern Railway Company, so that
it might extend its railway system, which lies south of the Inter-
national Boundary, into British Columbia, injunctions were granted
restraining until the trial of the action defendant Company from con-
tinuing in possession and proceeding with the expropriation of the
land of the plaintiff Hotel Company, and also from taking any pro-
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ceedings toward effecting the proposed crossing of the right of way of waLKEM, J.
the plaintiff Railway Company. Motions to dissolve the injunctions 1902

were refused.
The Full Court (IrviNg, J., dissenting), dismissed an appeal on the ground Jan. 29.
that there were several points of importance which should be decided —B:JLL COURT

at the trial. At Victoria.
Per Irving and Marriv, JJ. (Drake, J., dissenting): Special sittings of Ma;cT25.

the Full Court may be held either at Victoria or Vancouver to hear

appeals in actions irrespectively of where the writs of summons were Yare Horen

issued. C;O-
V.V.&E.
APPEALS from injunction orders. Ry. & N. Co.
On 29th January, 1902, WaLKEM, J., made an order in the Graxp
first action restraining until the trial of the action, the defendant F‘Eﬁfnﬁ ?
Company from entering upon, continuing in possession of or RW@’;.RY'
otherwise interfering with plaintiffs’ lands mentioned in the writ -

of summons and from proceeding with expropriation proceedings Ry. & N. Co.
in respect of such lands under the Railway Act of Canada or

otherwise. At the same time a similar injunction order was

made in the second action, restraining the defendant Company

from entering upon, continuing in possession of or otherwise in-

terfering with the plaintiffs’ Jands mentioned in the writ of sum-

mons and from taking any proceeding or proceedings toward

effecting a crossing of the plaintiffs’ line of railway. Theinjunc-

tions were continuations of ¢nterim injunctions granted on 18th
December, 1901.

The plaintiff Railway Company was incorporated by Act of Statement.
the Legislature of the Province of British Columbia (Cap. 47 of
1900), and the defendant Company was originally incorporated
by an Act of the same Legislature (Cap. 75 of 1897), and on 13th
June, 1898, by an Act of the Parliament of Canada (61 Viet,
Cap. 89),the works which by its Provincial Act of Incorporation
it was empowered to undertake and operate, were declared to be
works for the general advantage of Canada, and thereafter to be
subject to the legislative authority of the Parliament of Canada
and the provisions of the Railway Act, except section 89 thereof.
Section 4 of this last Act required the railway to be commenced
within two years.

In August, 1901, the defendant Company commenced expro-
priation proceedings in regard to the Yale Hotel Company’s
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lands and the plaintiff Company consented to defendants taking
possession and going on with construction which they did, until
stopped by the injunction. In the meantime each party had ap-
pointed an arbitrator and negotiations were being carried on in
reference to the appointment of a third, and the only dispute
between the parties up till some time in December, was over the
amount of compensation. The remaining facts appear in the
arguments and in the written reasons for judgment handed down
on 22nd March, by

WALKEM, J.:  On the 18th of December last, I granted an
imterim injunction in each of these cases, to last until the 8th of
January last, on an ex parte application based on affidavits filed
on behalf of the plaintiffs. Prior to the 8th of January, notices
of motion were mutually given—one, on behalf of the plaintiffs,
to continue the injunctions, and the other, on behalf of the de-
fendant Company, to dissolve them. Owing to the sittings of
the Full Court at the time, these motions did not come
before me until about the end of January. Several affidavits,
together with the cross-examinations which occurred upon them,
were then put in on behalf of the defendants. For reasons which
are now immaterial, I held that the motion to continue should
have precedence, and it was accordingly proceeded with. In any
event, had it failed the injunctions would have become inopera~
tive, and the counter-motion therefore unnecessary. I mention
these facts mainly for the purpose of shewing that the defendant
Company had ample time to put in affidavits that would fully
explain its position, and, if possible, counteract the effect of the
plaintiffs’ affidavits.

The case was argued ably, and at great length, by both counsel,
and, after taking time to consider the evidence and the authori-
ties cited, I gave an oral judgment continuing the injunctions
until the hearing without assigning any reasons, as counsel had
been detained here an unusual time and could not wait for them.

Both cases involve important legal questions, and facts that
are somewhat complicated. I, therefore,intended to give a writ-
ten judgment dealing as fully as possible with the case, but have
not had time to do so. I propose, however, to briefly state the
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main reasons for the conclusion I arrived at. In any event, I warkem, 5.
would not be warranted at the present stage of the proceedings, 1902.
in expressing any other opinion than that the case presented on  Jan. 29.
behalf of the plaintiffs was properly one for the interference of
FULL COURT
the Court by injunction, with a reasonable possibility of its being At Victoria.
made perpetual at the hearing: Walker v. Jones (1865), LR. 1 March 25.
P.C. 50, per Turner, LJ., at pp. 60 and 61; and Preston v. Luck
Yare Horen
(1884), 27 Ch. D. 497. Co.
The question involved in the first of the present cases is the v V. & E.
defendant Company’s right, which is disputed, to compulsorily BY. &X.Co.
expropriate some of the Hotel Company’s land for railway pur- _ Graxp
poses. When such disputes occur, the rule is that if the right is F‘}‘g’;ﬁ; S0
doubtful, the benefit of the doubt must be given to the owner of RIV%‘(‘)'R“
the land, and the Company be restrained from committing fur- v
ther trespass, especially when the damage likely to be done is gy, Xz ﬁ& (E30
more than appreciable, as it is in this case : Kerr on Injunctions,
p- 118. The intended expropriation includes a strip of land
nearly two miles long, extending through the plaintiff Company’s
property; the breadth of the strip is not stated, but it is probably
regulated by statute. The evidence shews that cutting and fill-
ing on the land will be extensive, and consequently, the value of
the whole tract would be seriously impaired if that work is
allowed to proceed.
In such cases, an owner is not bound to accept compensation
for any damage done by expropriation. One of the principles WALKEM; J.
laid down by the English authorities is that a railway company
should be kept strictly within the bounds of its charter, and that
the rights of those affected by its actions should, as far as possible,
be protected. This principle applies with more than ordinary
force to the present case, for, as I shall shew hereafter, the ex-
propriation complained of was not made by the defendant Com-
pany, but was made, under colour of its charter, by a foreign
corporation, namely, the Great Northern Railway Company, for
the purpose of extending its railway system, which lies south of
the International Boundary, through a portion of this Province,
ostensibly with a view of reaching the mineral camp, called Re-
publie, which is south of the boundary. It is a matter of com-
mon knowledge that such a scheme, if permitted, would have the
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waLkes, 5. effect of diverting the business of smelting in the Boundary dis-
1902.  trict, and placing it in the hands of our neighbours.
Jan. 29. The mere fact that the Railway Committee of the Privy Coun-
P cil approved of some of the plans before it for inspection is im-
At Viotoria. material, because that Committee has no jurisdiction to settle
March 25. legal questions. Consequently, the legal rights of the parties in
mthese actions, have to be determined by a Judge of this Court at
Co. the trial. Meanwhile, I must express some opinion upon them
V.V &E. 8 a justification for the orders I have made ; and that opinion
Rv.&N.Co-is in view of the facts and authorities bearing upon them, that
Graxp those orders were warranted, as they would tend to preserve the

F‘i?;‘f;;‘ ° alleged rights of both parties in statu quo until judgment is pro-

RiveR RY. nounced upon them.

. It seems to me to be worthy of observation that nearly all of
N. Co. the affidavits put in on behalf of the defendant Company are
made by subordinates, and not by any prominent member, except
perhaps Mr. Hill, of the Great Northern Railway Company.
Consequently, there is no satisfactory explanation of the reason
why all the persons employed in connection with the work in
question—civil engineers as well as workmen—are paid by that
Company. Mr. MaeNeill, however, promised, if I recollect
aright, to furnish it later on. This would, in itself, be a good
reason for keeping matters in statu quo.

An objection was made by Mr. Clement to the effect that the
work on the defendant Company’s projected line had been
illegally commenced between Cascade and Carson before the
plans connected with the whole line, that is to say, from the sea-
board eastward, had been completed and deposited in the manner
prescribed by the Dominion Railway Act. Mr. MacNeill took a
different view of the effect and meaning of the provision referred
to. My impression—I won't say conviction—is that Mr. Clem-~
ent’s interpretation of it is correct. Another objection was, in
effect, that the terms of the charter of the defendant Company
had been illegally exceeded, as its projected line touched the In-
ternational Boundary at three different places instead of one.
This objection is, at first sight, well founded.

P
V. V.
Ry. &

WALKEM, J.

The facts of the second case are, generally speaking, the same
as those in the above case—the main difference being that the
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defendant Company is endeavouring, without proper authority, watkew, 5 .
to establish a railway crossing over the plaintiff Company’s rail- 1902,
way line, and, consequently, a perpetual easement. This is Jan. 99.
objected to by the plaintiff Company, and no good reason has I

been given against the objection. Hence, the injunction is, so far, "At Victoria.

warranted. March 25.

I may state generally that the affidavits and eross-examination —
of the defendant Company’s witnesses lead me to infer that the AL%EOTEL
work complained of is done by the Great Northern Railway v "y g
Company as part of its system under colour of the defendant Rv. &N. Co.
Company’s charter ; and hence, that that charter is being used _Granp
for purposes foreign to those intended by the Legislature. ng&fg”

The point has been taken by Mr. MacNeill that the plaintift RWER Ry.
Company, in one, if not both cases, had acquiesced in what was v.
being done, and is, therefore, estopped from complaining of it; but gy Xﬂ\i& go.
neither of the plaintiff Companies was aware of its rights at the
time, and only knew of them afterwards, namely, when the
Great Northern Railway Company applied to the proper authori-
ties at Washington for leave to construct a railway connecting
Marcus with Republic. From the statements contained in the
affidavits upon which that application was made, I can only infer
that so much of the connecting line between those two points as
lies within this Province, and running, as it does, along and over
the projected line of the defendant Company, is meant to be used
as a part of the Great Northern Railway system.

The general observations that I have made with respect to the
first action are intended to apply to both actions.

Furthermore, it follows from the facts stated, that the intended
connection of the so-called Vancouver, Victoria and Eastern line
with that of the Great Northern Railway Company is illegal, in
view of sub-section 10 of section 92 of the B.N.A. Act, as the
Dominion Parliament has not sanctioned it.

Under all the circumstances, I consider that the injunctions

should be continued until the trial.

WALKEM, J.

The defendant Company appealed to the Full Court, a special
sittings of which was held at Victoria, commencing on 21st
March, 1902, the Court being composed of DrAxE, IrviNG and
MARTIN, JJ.
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Clement, for respondents, said he did not consent to the
jurisdiction of the Court, as it was not properly constituted
as a special sittings to hear the appeal. The power to fix a special
sittings is in the Full Court, and such a sittings must be fixed
by the Full Court. Secondly, the writs were issued from the Van-
couver Registry and the appeal must be heard there. He refer-
red to the Supreme Court Act (R.S.B.C. 1897, Cap. 56), Secs. 73,
74 and 75; the amendment of 1899 (Cap. 20), Secs. 14,15 and 16;
and the amendment of 1901 (Cap. 14), Sec. 2.

The Court was unanimous in holding that the Court was sit-
ting properly constituted to hear the appeal. IrRvING and
MarriN, JJ.,, were of the opinion that section 75 was an emer-
gency section, and that under it the Court might sit at either of
the two places, whichever was the more convenient,while DRAKE,
J., was of the opinion that the hearing would have to take place
in Vancouver.

The argument was then proceeded with.

MacNeill, K.C., for the appeal: So much of the order as re-
strains defendants from going on with expropriation proceedings
must be deemed to be abandoned, as the statement of claim de-
livered on 23rd January, is limited and makes no claim in that
respect: see Rule 184; English Rule 228; Cargill v. Bower
(1878), 10 Ch. D. 502; Wilmott v. Frechold House Property Co.
(1884), 51 LT.N.S. 552.  Plaintiffs acquiesced in our taking pos-
session in August and proceeding with construction and expend-
ing on land $11,500.00 until 18th December, when injunction
was granted. Their ignorance of our statutory default, if any,
is no answer.

As to the contention that we did not commence work within
the time limited by the charter. Within the time limited by charter,
surveys were made and the work of construction was actively
carried forward  Work to the value of $50,000.00 was done, and

Note :—During the hearing of these appeals applications for a special
sittings to hear other appeals were made, when the Court announced that
the proper practice was to apply to the Chief Justice, who would consider
the urgency of the case and the necessity for a special stttings, and on a
proper case being shewn some time would be fixed by him convenient to
the Judges and the parties.
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on 24th December, 1900, a resolution was passed at a meeting of warkey, 5.
the provisional directors of the defendant Company ordering that 1902,
sum to be paid to Mackenzie and Mann for work done and ex- Jyan. 29.
penditures made in plans, surveys and construction on defendant oLL covmE
Company’s railway, and plan of Mackenzie and Mann’s surveys At Victoria.
was approved by Minister of Railways and filed. Butevenif we March 25.
did not do the work only the Government can ohject: Wood on Yate Horen
Railroads, 2,081 ; Thompson on Corporations, 6,598; Re Strat- Co.
ford, &c., R. W. Co. v. County of Perth (1876), 38 U.C.Q.B. 112; vy v' E.
Re New York Elevated Railroad Co. (1877), 70 N.Y. 327. Ry. & N. Co.
No penalty is attached to non-commencement within two years  Graxp
(see section 4 of special Act, 61 Viet., Cap. 89)—the forfeiture is F?;ﬁ;; P
limited to the second part of the section, %.e., the completion alone, R“’gg.R“
and any forfeiture relates only to the benefits taken under that  ».
Act and the Company’s other powers would not cease: see Tiv- Ingz f} Eé(').
erton and North Devon Railway Co.v. Loosemore (1884), 9 App.
Cas. 480, 517 ; Hardy Lumber Co. v. Pickerel River Improve-
ment Co. (1898), 29 S.C.R. 211 at p. 214.
We are entitled to go to International Boundary line: see sec-
tion 22 of charter—connection either within or without British
Columbia must mean a connection with United States lines.  He
cited Michigan Central Railway Co. v. Wealleuns (1895), 24 S.
CR. 309, 317-8. We admit that the Great Northern Railway
Company is behind the defendant Company and that they are
the principal shareholders—there is nothing against that. Argument.
On 22nd March,
MacNeill, continuing, dealt with the reasons of WaLKEM, J.,
handed in since the adjournment the afternoon previous. As to
the holding that the Company should be kept strictly within the
bounds of its charter, he cited Dowling v. Pontypool, Caerleon
and Newport Radway Co. (1874), LR. 18 Eq. 714 at p. 746.
Section 31 of charter gives Company power to divide the work
into sections, so deposit of plans of whole line not necessary.
This section was required while Company was under British
Columbia General Railway Act. Under Dominion Railway Act,
Sec. 123, special power to divide into sections unnecessary.
[IrvING, J., referred to history of legislation prior to section
123 of Railway Aect of 1900.]
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waLken, 1. He cited Ontario and Sault Ste. Marie Railway Co. v. Can-
1902.  adian Pacific Railway Co.(1887),14 Ont. 432 and Re Stratford,

Jan. 29. &, R. W. Co. v. County of Perth, supra.

———  When an owner once gives a railway company possession his

FULL COURT .
AuVictoria. general rights are gone and he can only resort to the Act for

March 25. compensation: Hudson v. Leeds and Bradford Railway Co.
m(l%’?), 16 Q.B. 795; Tower v. Eastern Counties Railway, 3
Co. Railw. Cas. 3874; Fry on Specific Performance, 3rd Ed., 371;

v v & g, Bankin v. Great Western Railway Co. (1854), 4 U.C.C.P. 463 ;

Ry. & N. Co. Wellund v. Buffalo and Lake Huron Railway Co. (1870), 30

Graxp  U.C.Q.B. 147 and (1871), 31 U.C.Q.B. 539; Clarke v. Grand
B‘%RI;;SYQ;D Trunk Railway Co.(1874),35 U.C.Q.B. 57; Attorney-General v.
RIVSI;'RY- Midland Railway Co. (1882), 3 Ont. 511 ; Grimshawe v. Grand

. Trunk Railway Co. (1860), 19 U.C.Q.B. 493.

g&?&f ]&, So long as the statute has been complied with in respect to
plaintiffs’ own land they can complain of nothing—there is no
special damage. Only after forfeiture at the suit of the Crown
can a private litigant invoke the statute. He cited Finck v.
London and South- Western Rarlway Co. (1890), 44 Ch. D. 330;
Lee v. Milner (1837), 2 Y. & C. 611; Ware v. Regents Cunal Co.
(1858), 3 De G. & J. 212; Parkdale v. West (1887), 12 App. Cas.
602 at p. 615; Wood v. The Charing Cross Railwwy Co. (1863),
33 Beav. 294.

Damages are a sufficient remedy and should be given in lieu

Argument. of injunction: Republic of Perw v. Dreyfus Brothers & Co.
(1888), 38 Ch. D. 348 at p. 362; Annual Prac. (1902), 686-7.

If there was non-compliance with the Act the appointment of

the arbitrators is a submission under section 2 of the Arbitration
Act and is irrevocable : see Bz parte Harper (1874), L.R. 18 Eq.
539. :
We have never adopted the sections of line open to us under
the British Columbia Act—it was optional. The sections we
have adopted are under the Dominion Act, one of eighteen miles
from Cascade to Carson, one from a point near Carson to Phoenix
of about twenty-four miles, and one of twenty-four miles from
Penticton towards Midway ; these three have been approved as
part of the main line and branches from these sections to smelters
have been approved. In the second case he then dealt with its
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distinct features. The plaintiffs complain of our crossing their waLkew, J.
line. We have purchased the land on either side of plaintiffsy’  1902.
right of way and the only way by which we could go on plaint- jap. 29.
iffs’ land would be by leave of the Railway Committee of the
. . . . . . . FULL COURT
Privy Council, and we disclaim any intention of crossing unless At Vietoria.
80 permitted : see Fooks v. Wilts, Somerset and Weymouth Rail- wMarch 25.
way Co. (1846), 5 Hare 199 ; Calvert v. Gosling (1889), 5 T.L.R. —
185. Co.
Clement (Cowan, with him), for respondents: Plaintiffs are y v ' g,
land owners and the principles laid down in Kerr on Injune- R¥. &XN. Co.
tions, 118, apply. If the defendants’ right to expropriate is  Graxo
doubtful, the Court will restrain destructive trespass pending F(}é{;{ﬁr:gn
trial. Attorney-General v. Great Eastern Railway Co. (1872), RIV%‘; ‘RY-
25 LLTN.S. 867; Crossman v. Bristol and South Wales Union e
Railway Co. (1863), 1 H. & M. 531; and see Brice on Ultra gygdf? g(’).
Vires, pp. 477-8 as to defendants’ claim founded on alleged
“Public Convenience;” Carington v. Wycombe Railway Co. (1866),
LR. 2 Eq. 825; affirmed on appeal (1868), 3 Chy. App. 377.
If injunction refused, plaintiffs will be forced to take damages
in lieu of injunction, as the plaintiffs will, if the work is proceeded
with, lose practically all beneficial interest in the land covered
by defendants’ grading operations. Such a result would be con-
trary to the principle laid down in Shelfer v. City of London
Electric Lighting Co. (1895), 1 Ch. 287 ; Jordenson v. Sutton,
Southcoates and Drypool Gas Co. (1899), 2 Ch. 217. Argument.
As to the nature and strength of the case to be made out by
plaintiffs, see Walker v. Jones (1865), LR. 1 P.C. 50 at pp. 60
and 61; Republic of Peru v. Dreyfus Brothers & Co. (1888), 38
Ch. D. 362. Plaintiffs submit:
(1.) The work defendants have in hand is not authorized by
their Act of Incorporation—B.C. Statutes 1897, Cap. 75. This
is a question of interpretation, apart from the question (dealt
with later) of bona fides. Sections 19 and 20 indicate the route
and the possible branch lines. Nothing in either section to war-
rant three “square ends” on the International Boundary line
within fifty miles. Only one branch line to boundary authorized.
The provisions as to branch lines to towns, mills, smelter, etc.,
do not apply. Even if they do, section 121 of the Dominion
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warkey, 5. Railway Act, 51 Viet,, Cap. 29 (1888), applies, and the require-
1902. ments of that section as to advertisement, notice, etc., have not
Jan. 29, been complied with. Section 21 of Cap. 75 of the B.C. Statutes
oLt covmE of 1897, does not authorize more than traffic arrangements, and
At Vietoria. 1s not a  construetion ”
March 25. (2.) Defendants’ railway was not “commenced” within two
Yare Hoppy JEMS, a8 required by Dominion Statute of 1898 (61 Vict., Cap.
Co. 59, Sec. 4), and the Company’s powers have thierefore ceased.
v. v ar (@) A question of fact: The work now in hand was, admit-
Ry.&N. Co. tedly, begun after the two years had expired, but defendants put
Granp  forward certain survey work done by one Hill, west of the Hope
F‘i?,;‘;;fg ® Mountains, in June, 1898, and certain survey and grading work
R“'(EJ‘(‘).RY- by one Kennedy, in the neighbourhood of Penticton, during the
v.  summer and fall of 1898, as a commencement of their line. The
R\;V&ﬁ& %(')' work in question was done under contracts (dated 15th June,
1898), between the British Columbia Government and Messrs.
Mackenzie and Mann. These contracts were entered into under
and recite the Public Loan Acts of 1897 and 1898 (B.C. Stats. of
1897, Cap. 24, Sec. 8; of 1898, Cap. 30, Sec. 3.) Up to the time
(13th June, 1900}, when the two years expired, Mackenzie and
Mann had not acquired control of the V. V. & E. charter, and

their subsequent acquisition (if such there were) cannot reinstate

section at all.

lapsed powers.
(b)) A question of law: Defendants contending that only after
Argument. forfeiture declared at the suit of the Crown can a private litigant
invoke the statute: It is submitted for plaintiffs that the ques-
tion is one of interpretation and that the cesser of power is dis-
tinctly enacted in the event which has happened: Masten “ Com-
pany Law in Canada,” 270 ef seq.; Abbott on Railways, 74; Brice
on Ultra Vires, 472; Tiverton and North Devon Railway Co.
v. Loosemore (1884), 9 App. Cas. 480; Hardy Lumber Co. v.
Pickerel River I'mprovement Co. (1898), 29 S.C.R. 211.

(3.) No map or plan and profile, ete., of defendants’ line of
railway—that is, of the whole line—has ever been prepared, de-
posited, ete., etc., under sections 124 and 125 of the Railway Act
(see 63-64 Viet., Cap. 23, Secs. 6 and 8) and until this is done
“the Company shall not commence the construction of the rail-
way ” (section 131 of the Railway Act as enacted by 63-64 Vict.,
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Cap. 23, Sec. 8): Corporation of Parkdale v. West (1887), 12 waLkey, J.
App. Cas. 602 ; Kingston and Pembroke Railway Co.v. Murphy — 1902.
(1888), 17 S.C.R. 582; Brooke v. Toronto Belt Line Railway Co.  yan. 29.
(1891),21 Ont. 401 ; Onturio and Sault Ste. Marie Railway Co.
v. Canadian Pacific Railway Co. (1887), 14 Ont. 432 ; Re Strat- "6 Viotorin
ford, &c., B. W. Co. v. County of Perth (1876), 38 U.C.Q.B. 112, March 5.
The “commencement” referred to in section 131 is the first 7
. . , Yare Horex
“turning of the sod” on the railway and does not refer to the = Co.
commencement of work on any particular section, oron any par- v v' g E.
ticular man’s land. This initial commencement is not to take Ry. &XN. Co.
place until sections 124 and 125 are “fully complied with,” and- Graxp
a full compliance with those sections covers the entire line. F%Elﬁfg P
(4.) The work which defendant Company has now in hand in RWEI(‘) Ry.
the Kettle River Valley is not being prosecuted in good faith v.
under the Act of Incorporation but, alio intuitw and for the IXerI\(% ICE'O_
benefit of the Great Northern Railway Company.
(a.) If the work 13 to be taken as done by the Great Northern,
it is an improper delegation by defendants of their powers:
Brice, 482, 484, et seq.; Richmond Water Works Co., etc. v. Vestry
of Richmond (1876), 3 Ch. D. 82; Bourgoin v. Lo Compagnie du
Chemin de Fer de Montreal, Ottawa et Occidental (1880), 5 App.
Cas. 381 at p. 404 ; Michigan Central Ruilroad Co.v. Wealleans
(1895), 24 S.C.R. 309; 4 Rap. & Mack’s Dig. 392; B.C. Statutes
1897, Cap. 75, Sec. 21. Argument.
[MarTIN, J., referred to Sulomon v. Salomon & Co. (1897),
AC.22)]
(b)) If the work is to be taken as done by defendants, it is an
improper use of their powers for a collateral object, alien to the
purpose for which their powers were conferred: Brice, 467-8,
473-5; Galloway v. Mayor and Commonalty of London (1866),
LR 1 HL. 34, at p. 43; Curington v. Wycombe Railway
Co. (1868), 3 Chy. App. 377; Stockton and Darlington
Railway Co. v. Brown (1860), 9 H.L. Cas. 245.
We allege mala fides and no answer is made by any
responsible officer of defendant Company. Contrast Ontario
and Sault Ste. Marie Railway Co.v. Canadian Pucific Ruilway
Co., supra.
(5.) Defendants allege acquiescence. What plaintiffs did in
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WALKEM, J. allowing defendants to proceed with their work, was done in
1902.  ignorance of the plaintiffs’ right to resist expropriation ; as soon
Jan. 29. as the facts came to plaintiffs’ knowledge, defendants were
——ordered to desist, and upon refusal plaintiffs promptly brought
. COUR
"Nt Viotorin, this action: see Kerr, 18; Ramsden v. Dyson (1865), L.R. 1 H.
March 25. L. 129; Russell v. Watts (1888), 25 Ch. D. 559.
S Plaintiffs’ argument in the second case is the same, except that
Yare HoreL <
Co.  nocase of acquiescence can be urged by defendants. The trespass
V.V & E. 1sa threatened trespass admittedly about to be made, Just as soon
Ry. & N.Co. a5 the Railway Committee sanction the mode, manner and terms,
Gravp and plaintiffs are entitled to an interim injunction pending the
F%{;{fiﬁ: P trial of the question as to defendants’ right to a crossing. This
River Ry. question the Committee will not decide.
q

Co. , i

v, MacNeidl, replied.
V.V.&E.

Ry.& N. Co.

At the conclusion of the argument the Court (IRvING J., dis-
senting), gave judgment dismissing both appeals, as several points
of importance were raised and should be decided at the trial, in
regard to which the Court did not think it advisable at the
present time to express its opinion.

In the second case the order appealed from was amended by
making it read “ without prejudice to any application now
pending before the Railway Committee of the Privy Council.”

Judgment.

Appeals dismissed, Irving J., dissenting.
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WEHRFRITZ v. RUSSELL AND SULLIVAN., MARTIN, J.
(InChambers.)
Arvest—Ca. re.—Affidavit— Practice. 1902.
The affidavits leading to an order for ca. 7e. must shew that there is a debt April 9.
due from the defendant to the plaintiff. W
. X . EHRFRITZ
Tt is not sufficient to shew that there is a debt due from the defendant to v.
one who bears the same name as the plaintiff. RusseLL

A statement in an affidavit that deponent has caused a writ of summons to
be issued against defendant, without stating in what action the writ
was issued, is not sufficient to shew that plaintiff and deponent are one
and the same person.

SUMMONS to set aside order for capias, writ of capias and
proceedings thereunder. After the release of the defendant Sul-
livan who was arrested under a prior capias (see ante p. 50),
the plaintiff on new material, obtained from MARTIN, J., on 5th
April, an order for a ca. re. and the writ was thereupon issued
and the defendant was arrested. One of the grounds relied upon
in support of the application was “the affidavits on which the
said order was made were not sufficient to hold the applicant to
bail, nor did they disclose any cause of action in the plaintiff
against the applicant.” The affidavit of Benjamin Wehrfritz Statement.
used in support of the order for capias, contained the following
clauses: .

«1, Benjamin Wehrfritz, of the City of New Whatcom, in the
State of Washington, one of the United States of America, make
oath and say, that the above-named défendants and each of them
are justly and truly indebted to me;

That I have caused a writ of summons to be issued out of this
Honourable Court in my name against the said E. M. Sullivan,
and also against the said J. H. Russell.”

There was nothing in any of the affidavits stating that depon-
ent was the plaintiff in the action.

The summons was argued before MARTIN, J., on 7th April, 1902.

Harold Robertson, for the summons.
Luaxton, contra.
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MARTIN, J. . 9th April, 1902.
hambers. .
(InChambers)  MarTIN, J.: I am asked to infer that the deponent and the
1902.

plaintiff are one and the same person, though there is no evidence

April 9. _of that fact. It is not sufficient to shew that there is a debt due
\;E;;Fk;y from the defendant to one who bears the same name as the
plaintiff. The first link in the chain of proof is to shew that the

person who seeks to recover is the party who is entitled to main-

R
RusseLL

tain the action, 4.e., the plaintiff. This evidence is here wanting,
Tud . therefore the defendant must be released from custody, and the
ndgment. plaintiff must pay the costs of and occasioned by the arrest, and

also of this application, forthwith after taxzation.

Order accordingly.

IRVING, J. IN RE CLAYOQUOT FISHING AND TRADING

1902. COMPANY, LIMITED LIABILITY.

May 3. Assignment — Wages—Priority—One month—Computation.

I Interpretation Act, amendment of 1902, Sec. 4.
N RE

PQ;I;E\?(? Ii(;TD By the Creditors’ Trust Deeds Act, 1901, an assignee is required to pay in

Trapixag Co. priority to the claims of ordinary creditors the wages of persons in the
employ obthe assignor at the time of the assignment, or ¢ within one
month before.” The assignment was made on 27th November, 1901.
Held, that 2 workman who was in the employ of the assignor previous to
and including 26th October, 1901, was not entitled to a preference.

PETITION under section 67 of the Creditors’ Trust Deeds Act,
1901, by Samuel Husby, a fisherman, who previous to and in-
cluding the 26th day of October, 1901, was in the employ of the
Clayoquot Fishing and Trading Company, Limited Liability,
which Company on 27th November, 1901, made an assignment
for the benefit of its ereditors, and who now asked that his wages
be paid under section 36 of the Act in priority to the claims of
the ordinary creditors of the Company. The assignee refused to
pay in priority unless so directed by the Court.

Statement.
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The petition came on before IRVING, J. IRVING, J.

1902.

Langley, for petitioner: The Act gives the petitioner priority Mav 3
ay 3.

for wages for work done “ within one month before the making”
of the assignment, and where an act is required by a statute to I Re

. . CravoquoT
be done so many days af least before a given event, the time Fismne axp
must be reckoned excluding both the day of the act and that of TRAPING Co.
the event: The Queen v, The Justices of Shropshire (1838), 8
A. & E. 173. He also referred to Rae v. Gifford (1901), 8 B.C.
272; In re Novth: Ex parte Hasluck, (1895), 2 Q.B. 264 at pp.
273 and 274.

W. J. Taylor, K.C., for the assignee.
3rd May, 1902.

IrvING, J.: The statute gives the petitioner a preference if he
was in the employ of the assignor within one month before the
making of the assignment, that is to say, one month before the
27th of November.

By the new Interpretation Act Amendment Act, 1902, assented
to on the 22nd of April, ultimo, the time is to be calculated ex-
clusive of the day from which the time is to be reckoned. The
month began to run immediately after midnight struck on the
26th, that is, on the earliest possible moment of the morning of
the 27th, and expired at twelve midnight of the 26th. The
assignment was not made until the month had elapsed.

Judgment.

Note: The Interpretation Act Amendment Act, just assented to, was
brought to the attention of the Court and counsel by Maclean, D.4.-G.,
who was present during the argument.
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WILSON v. THE CANADIAN DEVELOPMENT COMPANY,
LIMITED.

Carrier—=Special contract— Variation of by bill of lading—Carriage of goods—
Owner’s risk.

The defendant Company as a common carrier, in June, 1899, contracted
with the plaintiff, a Dawson merchant, to carry for him from Puget
Sound and British Columbia ports general merchandise, the rates being
according to tariff annexed to contract. Three of the terms of the con-
tract were: ‘‘ Date of shipment—Throughout season of 1899. Con-
signees—T. G. Wilson, Dawson City. Quantity—Exclusive contract
for season of 1899.” Annexed to the contract was the freight tariff
giving the rates to be charged on the different classes of goods ‘ with
guaranteed delivery of shipments during the season of 1899.”

The Company decided not to receive after 20th August, any more freight
with guaranteed delivery during 1899, and so notified one Pitts, a whole-
saler of Victoria, of whom the plaintiff was a customer.

Pitts afterwards shipped goods to Dawson consigned to the ¢ Canadian
Bank of Commerce, notify T. G. Wilson,”” and received from the Com-
pany bills of lading marked with a special condition thus: ‘This ship-
ment is made and accepted at owner’s risk of delivery during 1899, and
the carriers are released by all parties in interest from all claims and
liability arising out of or occasioned by non-delivery during 1899.” The
Company failed to deliver the goods, and Wilson sued for damages
caused him by being deprived of the goods:—

Held, by the Full Court (reversing Craia, J.), that the goods were not car-
ried under the exclusive contract for the season of 1899, by which de-
livery was guaranteed that same season, but that they were carried
under the terms of the bills of lading, and the Company was not liable
for the loss.

As the plaintiff’s cause of action, if any, would be against the Company for
refusing to carry under the original contract, a new trial was granted
with leave to plaintiff to amend his pleadings.

A.PPEAL to the Full Court by defendant Company from a
judgment of CrAIG, J., in the Territorial Court of the Yukon.
On 19th June, 1899, the plaintiff and defendant Company
entered into an agreement as follows :
“ CaNADIAN DEvELOPMENT CoMPANY, LirD.
“ FREIGHT CONTRACT.
« Entered into 19th June, 1899, between T. G. Wilson, of Daw-
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son City, shipper, and Canadian Development Company, Limited,
No. 32 Fort Street, Victoria, B.C,, carriers ; whereby it is agreed
that the goods of class and quantity herein mentioned shall be
shipped and carried between the points at the rate and on the
terms herein set forth, wviz.: from Puget Sound and British
Columbia ports to Dawson City.

“Date of shipment—Throughout season of 1899. Class of
goods—General merchandise. Quantity—Exclusive contract for
season of 1899,

“ Rates as fixed by joint tariff and classification of commodi-
ties hereunto annexed subject to payment of extra packers’
charges over White Pass & Yukon Route on shipments made
prior to July 10th, 1899. Shipper to have a rebate at end of
season equal to seven and one-half per cent. (747/) on the amount
of business routed over our steamers.

“Terms of payment—C. O. D., Dawson City. Consignees—
T. G. Wilson, Dawson City.

“ Shipper to be protected in event of rate war.

“ A shipping receipt in ordinary form in use by the Company
to be given for the goods at time of shipment, to be carried
under and pursuant to the terms of the shipping receipt.

“T. G. Wilson, shipper.
“ Canadian Development Co., Limited,
“Per R. T. Elliott.”

Annexed to the contract was the freight tariff entered into
between the different competing transportation companies giving
the rates to be charged on the different classes of goods. This
was in part as follows:

“ SPECIAL JoINT THROUGH FREIGHT TARIFF.

“ Applying on all ordinary articles of commerce and live stock,
between British Columbia and Puget Sound Ports and Dawson
City and Upper Yukon Points, via Alaska Steamship Company,
White Pass & Yukon Route, Pacific and Arctic Railway & Navi-
gation Co., British Columbia Yukon Railway Co., Miles Canyon
& Lewes River Tramway Company, Canadian Development
Company, Limited, effective on opening of through railway ser-
vice between Skagway and Lake Bennett, with guaranteed
delivery of shipments during season of navigation of 1899. In

April 25.
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dollars per ton, weight or measurement ship’s option, on the
classes established herein. .
“RULES AND CONDITIONS.

“Minimum charge on any single shipment, based on half ton
rate. Rates will apply on all shipments weighing not to exceed
2,000 lbs. per single piece; or timbers not to exceed 30 feet in
length. Single articles of freight weighing 2,000 lbs., or timbers
over 30 feet in length, subject to special engagement. United
States and Dominion customs charges are to be paid by shipper.
Articles of freight requiring two cars to transport will be subject
to minimum weight of 18,000 Ibs. for each car used while on White
Pass & Yukon Route. Rates are subject to conditions in bill of
lading covering the shipment.

“It must be distinctly understood that the time tables and
schedules for the movement of White Pass & Yukon Route
trains, and of steamers operated by the companies joining in this
tariff, may be varied by the companies at pleasure. They do not
guarantee to carry goods or live stock to arrive at any point on
a particular day or hour, as the elements are beyond their control.”

During the summer goods were shipped from S.J. Pitts, a
wholesaler of Victoria, consigned to the Canadian Bank of Com-
merce in Dawson, and the goods were marked “ notify T. G.
Wilson.” On the arrival of the goods in Dawson, the plaintiff,
T. G. Wilson, would make arrangements with the Bank and
receive the goods.

In August, the transportation companies, on account of a
blockade of freight on the Yukon River, decided in respect to
freight received on and after 20th August, not to guarantee to
effect delivery before the close of the season of navigation; and
afterwards goods were received from Pitts for shipment by
defendant Company for which bills of lading were given in part
as follows:

“Shipped, in apparently good order, on SS. Danube by S. J.
Pitts, the following goods or property said to be marked or num-
bered as below (weight, measure, gauge, quality, condition,
quantity, brand, contents and value unknown), weight subject to
correction. Consigned to Pacific & Arctic Ry. & N. Co. at
Skagway, to be forwarded by them.
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“To be delivered in like order and condition at port of destina-
tion above given, or so near thereunto as such delivery may
safely be effected by steamer (with liberty to call at all way
ports and landings), unto order Can. B. of Com,, ntfy T. G. Wil-
son, Dawson, or his or their assigns, upon payment in cash of
freight and charges due thereon, at the rates and according to
the conditions and classifications of the Joint Freight Tariff and
Classification of Commodities issued by the companies named
therein, and as the same may be in force on the day of the sign-
ing hereof, whereunder this bill of lading is effective, particulars
of such freight and charges (subject to the correction of errors),
being set forth in the margin hereof, under the terms and condi-
tions printed on the back of this bill of lading.

“Tariff: Charges collect. Victoria to Dawson. Chgs. guar-
anteed.

“Marks: [W] Dawson. Via Skagway.

“0. R.

“This shipment is made and accepted at owner’s risk of delivery
during 1899, and the carriers are released by all parties in
interest from all claims and liability arising out of or occasioned
by non-delivery during 1899.”

Certain goods shipped subsequent to August 20th, failed to

“arrive at Dawson, and the plaintiff brought an action for dam-
ages. A further and more detailed statement of facts will be
found in the following judgment of

13th May, 1901.

CRraAIG, J.: The plaintiff in this action is suing the defendants,
as common carriers, for non-delivery of certain goods shipped by
him from Victoria to Dawson. The plaintiff is a merchant
carrying on business at Dawson, and the defendants are common
carriers who are one of a number of companies that in the season
in question—namely, the year 1899—worked under what is
called joint tariff arrangement. These defendants, on the 19th
of June, 1899, entered into a special contract with the plaintiff,
which contract is fully set out in the pleadings, and which con-
tract is annexed to and refers to the joint tariff arrangement
subsisting between these various companies. What the arrange-
ment was beyond the facts evidenced by the joint tariff paper
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we do not know, but it is clear that the defendant Company
undertook to ship goods on through bills of lading from Victoria
for delivery at Dawson. The special contract in question was
made by them for the carriage of these goods from Puget Sound
and British Columbia ports to Dawson. The contract was for
shipment and carriage throughout the season of 1899, and it was
an exclusive contract for that season. The rate at which the
goods were to be carried was fixed by the joint tariff’ arrange-
ment, and that rate by the tariff arrangement provides for
guarantee of delivery of the shipments during the season of
navigation of 1899. It was argued that the joint tariff arrange-
ment or document could only be looked at to ascertain the rate,
but I think that the rate is one which is based on guaranteed
delivery, and that if no other portion of this document could be
looked at, certainly that part of it which materially affects the
rate to be charged is material to the rate, and governs it. The
reason for the making of this contract is evidenced both by the
witnesses called by the plaintiff and the defendants. Keen com-
petition existed between the defendant Company and rival lines
plying on the Yukon River and the ocean voyage. The plaintiff
was a man known to the Company to be a shipper of large quan-
tities of goods. His business was a desirable one to get, and the
Company, with the intent of obtaining that business, made
special terms and a special contract. No other reason could
exist for the special contract given to the plaintiff but the reason
which I indicate, namely, the desire of the Company to obtain
the exclusive right to the carriage of his goods during the year.
This contract provides that a shipping receipt in the ordinary
form in use by the Company is to be given for the goods at the
time of shipment, to be carried under and in pursuance of the
terms of the shipping receipt. It was known to the Company,
and I find as a fact, that they were perfectly aware that the
plaintiff was buying the major part of his goods from one Pitts,
a wholesale merchant in Victoria. They were aware that the
goods were to be delivered to their Company by Pitts for car-
riage to Dawson under this contract. That the Company
regarded the contract as the basis on which they were carrying
the goods is evidenced by the fact that a copy of the contract
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was forwarded to Dawson, to be held in their local office here.
No clearer recognition that the goods were carried under the
contract, it seems to my mind, could be given. A copy of the
contract was deposited by the plaintiff with Pitts, his shipper
in Victoria. During the season a great many goods were ship-
ped, and very many bills of lading were issued. The mode of
delivery was that Pitts delivered his goods to the steamboats
who were acting for the defendant Company, receiving from
them a shipping receipt, which shipping receipt is exchanged for
the bills of lading. The shipping receipts covering the goods in
question in this action were in the ordinary form, but the bills
of lading for which they were exchanged were not in the ordinary
form, but were varied in two respects, namely, first, by the mark-
ing on them of the letters “O. R.,” or “ 0. Risk,” or “Owner’s
Risk.” It is quite evident that all the parties understood
that the letters “O. R” meant “Owner’s Risk,” and I will
consider the effect of these letters and words later on in my
judgment. The bills of lading were also varied by a stamped
variation, to the following effect: “This shipment is made
and accepted at owner’s risk of delivery during 1893, and
the carriers are released by all parties in interest from all
claims and liabilities arising out of or occasioned by non-delivery
during 1899.” This indorsement was not placed upon any bills of
lading until the 20th of August. The Company contends, and I
find as a fact, that prior to the 20th of August, Pitts the ship-
per at Victoria, had notice that the defendant Company would
not guarantee delivery in Dawson during the season of 1899, of
any goods delivered to them for carriage after the 20th of
August. I do not think any doubt can exist as to the fact of
Pitts’ knowledge of this condition—that is, that Pitts in a
general way knew that that was the position taken by the de-
fendant Company. Wilson, the party to the original contract,
had no notice whatever of this condition. The Company took
no steps to communiecate it to him at all. During the season all
bills of lading except four, I believe, were consigned to the Can-
adian Bank of Commerce or order, at Dawson, and the goods
were marked, and also the bills of lading indicating the goods,
were marked “ W7 within a diamond and “notify T. G. Wilson.”
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All the goods carried by the defendant Company that year under
these bills of lading were so marked, and “Diamond W” was
well understood by the defendants and by all their employees
and agents to be the mark of the plaintiff, Wilson. A great part
of the goods in question left Victoria or were delivered to the
Steamboat Company on dates between the 5th and 7th of Sep-
tember, and left Victoria per the steamer Danube, sailing on that
date. I find as a fact that the defendant Company requested
Pitts, the shipper, to have his goods shipped by the steamer
leaving on the 7th, namely, the Danube. Among these goods
were various perishable articles, but mainly potatoes and onions.
The potatoes and onions were carried asfar as Bennett, and there
they were sold and converted in course of carriage, it is alleged,
by the Railway Company running between Skagway and Ben-
nett. The other goods, so far as we can learn from the evidence,
were held either at Bennett or White Horse. Some small por-
tion of the goods shipped on the 27th of August or on the 29th
of August—at any rate, after the 20th of August—came through
and were delivered. The practice of Pitts upon shipping, was
to make out his bill of lading, bring it to the Company, hand
over his shipping receipt, take the bill of lading and attach it to
a bill of exchange, which he discounted, and the same was for-
warded for acceptance by the plaintiff at Dawson, through the
consignees, the Canadian Bank of Commerce. From the evidence
I find that the practice on the arrival of these bills of lading and
drafts at Dawson was very irregular. The Canadian Bank of
Commerce allowed Wilson to take up the bills of lading, receive
the goods, and pay the draft when he could. Evidently they
accepted Wilson as their debtor and assumed all responsibility
for the draft at Dawson, and Wilson on many oceasions received
the goods without accepting the draft, paying as he could, and
these payments were accepted by the Bank. All the expense
bills issued from the Company’s office at Dawson, the point of
destination, were made out addressed to the plaintiff and not to
the Bank, and the Company in every instance treated Wilson as
consignee in fact. The expense bills were paid by instalments,
Wilson taking away the goods and the defendant Company
giving him credit. Sometimes the bills of lading were produced,
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sometimes they were not. The plaintiff now sues for damages
for the non-delivery and conversion of his goods. Tt is urged
and raised by the pleadings in the first place that these shipments
were not made under the contract at all; that the contraet pro-
vides clearly and specifically that T. G. Wilson, Dawson, shall be
the consignee, that the consignees were the Canadian Bank of
Commerce. I will deal with that contention first. Mr. Elliott,
the manager of the Company with whom the contract was made,
in his evidence taken on commission (and I understand Mr.
Elliott is a lawyer), contended very strongly that as a fact these
shipments were not made under this contract at all, but were
made by Pitts himself to the Canadian Bank of Commerce. I
am inclined to think that Mr. Elliott rather gave us a deduction
of law as he viewed it, or a conelusion of legal effect, rather than
the actual fact. I am convinced that the Company understood
that all these goods were being shipped under that special con-
tract. They so treated the goods in every respect, and could not
have acted otherwise if the bills of lading had been directed
specifically to T. G. Wilson, without the intervention of the Bank
of Commerce at all. This is evidenced by the fact that they
issued the expense bills to him and dealt with him in that way,
and it is also evidenced by the fact that in fixing the rebate
allowed to the plaintiff under the contract, they allowed the
plaintiff a rebate on the very goods which they now contend
were not carried under the contract at all. The special contract
before referred to provides that upon all the shipments made by
Wilson during the season he shall be allowed a special rebate of
7% per cent. on the amount of business routed over the defendant
Company’s steamers, and as I said before, in fixing the amount
of this rebate, they allowed the 7§ per cent. upon the total vol-
ume of business carried, and on these shipping bills which they
now contend were not shipping bills of Wilson at all, but ship-
ping bills of Pitts to the Canadian Bank of Commerce. The
defendant Company contends that the bill of lading is the con-
tract, and that it supersedes or is independent of the original
contract. I cannot give effect to this contention. I do not think
that the bill of lading supersedes the former contract to carry.
The bill of lading is simply an evidence of title or a receipt for
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the goods— Wagstaff v. Anderson (1880), 5 CP.D. 171 and 177.
“The mere indorsement on a bill of lading as security for a loan
does not pass ‘the property in the goods’ to the indorsee. The
property does not pass so as to render the indorser of the bill of
lading liable to the shipowner for the freight. Sewell v. Burdick
(1884), 10 App. Cas. 74.” In this case the bill of lading was not
the contract. The contract was made before the bill of lading,
and the contract was the one under which Wilson was acting all
through. The case of Rodoconachi v. Milburn Brothers (1886),
17 Q.B.D. 316, is, I consider, a strong authority upon this ques-
tion, and it is also a strong authority upon the question of dam-
ages, which I will recite later on. In this case a cargo of seed
was shipped by the plaintiffs on the defendants’ ship under a
charter-party, which provided inter alia, that the master was to
sign a bill of lading at any rate offered, and, as customary at the
port of loading, without prejudice to the stipulations of the
charter-party. The bill of lading contained an extension which
was not in the charter-party, protecting the owners from liabil-
ity for any neglect or default of the master. It was held that
the defendants were liable, that the clause in the bill of lading
limiting their liability could not control the contract contained
in the charter party. Manisty, J., in giving judgment, says:
“The defendants would be liable, but for the exception in the
bill of lading, because the charter-party does not contain any ex-
ception which covers the negligence of the captain and crew.
The defendants, however, allege that they are protected by the
clause in the bill of lading, and they vouched a custom which
they say exists at Alexandria for the master to introduce such a
clause into a bill of lading, although there is no such clause in the
charter-party. I am of opinion that both upon the true con-
struction of these two documents, and upon authority, the
defendants are liable.”

Under this head T may consider also the question of Wilson’s
right to sue. The defendants contended that he had no property
in the goods entitling him to bring this action. I am also of
opinion that this question turns upon the contract. He was the
party contracting for the carriage of the freight and liable to pay
the freight. The Bank was not liable for the freight. The
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Company had their lien for charges, but if they were to sue for
the freight, Wilson was their debtor—Great Western Railway
Co. v. Bagge (1885), 15 Q.BD. 625. No doubt the proper person
to sue is the person in whom the property is vested when lost,
hence the consignee is usually the proper plaintiff—Reeves v.
Lambert (1825), 4 B. & C. 214 and Fragano v. Long, idem 219,
but where there is a special contract between the consignor and
carrier, the consignor may be the plaintiff, as ownership is
immaterial-—Reeves v. Lambert, cited above. Special property in
the goods is sufficient to support an action—Freeman v. Birch
(1842), 3 Q.B. 492; sections 21 and 22 of the North-West Ordin-
ance, Cap. 29, cited to me, as also the Factors’ Act. ButI do
not think those statutes are applicable to this case in the view
which I take of the liability of the defendant Company under
their special contract. It was also contended that Pitts was
Wilson’s agent at the port of shipment, and that he was affected
by the notice which he had that the defendant Company would
not carry except under the special terms. I have already at
some length given what I find to be the facts in regard to this
contract, that the defendant Company knew that the goods were
coming from Pitts as shipper to Wilson, the buyer, and in my
view of the evidence it seems to me that Pitts was no more
the agent of Wilson to alter or vary this contract than if he had
been a carter who carted down the goods and delivered them on
the wharf for Wilson. There is no doubt that the law affects
shippers with notice of all that is contained in the bill of lading
which they sign, but in this case there is no stamped notice in-
dorsed on the shipping receipt. It only appears on the bill of
lading, which I have already held is nothing more than a receipt
for the goods and a convenient evidence of title in their tran-
shipment. More than that, the stamp was not on the bill of
lading when Pitts signed it, but was put on by the Company
on their own motion, after it was delivered to them for their
signature. It might be contended—and I think perhaps rightly
—that Pitts having taken away the bill of lading with that
stamp on it, which is an apparent thing and not easily over-
looked, had notice of it and accepted the shipment under the
terms contained in it, but I hold that he had no authority or power
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to vary or alter that special eontract without Wilson’s consent,
and Wilson certainly did not vary it or consent to any alteration.
The case of Dunlop v. Lambert (1839), reported in 6 CL & F.
600, where the judgment of the Court is expressed in these
words: “ Although, generally speaking, where there is a delivery
to a carrier to deliver to a consignee, the latter is the proper
person to bring an action against the carrier ; yet that if the con-
signor made a special contract with the carrier, such contract
supersedes the necessity of shewing the ownership in the goods,
and the consignor may maintain the action though the goods
may be the property of the consignee. The question whether
the goods were delivered to the carrier at risk of consignor or
consignee is the question for the jury. The delivery to carrier
by consignor does not necessarily vest the property in the con-
signee. The question seems to be who made the contract with
the carrier, and at whose risk and loss were the goods carried ;
in short, who sustained the injury.” From all these authorities
I think I may sum up the conclusion of law to be that if the
risk of the voyageison the consignor, then he is the party to sue
the carrier in the event of loss. The question of whether this
condition is a reasonable condition or not (I refer now to the ex-
tension stamped on the bill of lading) is one which may not arise
in this case, but that my finding upon the facts may be given, I
will have to consider it. The conditions in this country are un-
usual and extraordinary. Goods shipped from what we call here
the “outside "—that is, from the ocean ports to Dawson, at the
time that these goods came in, were first shipped by ocean steamer
from Sound ports to Skagway, thence by rail to Bennett, or
some point near there, thence by steamboat across Lake Bennett
to a crossing over which they were carried by a rough tram,
running on wooden rails to White Horse ; thence by steamboat
down the Yukon River to the City of Dawson. This latter part
of the voyage was over a river somewhat difficult to navigate,
the currents and shoals of which were unknown to pilots up to
the year 1898, very little, if any, navigation having been made
over it up to that date. In the spring it is dangerous owing to
low water at certain points on the river. During the months of
July and August the river is in its best state for navigation.
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During the month of September, as a usual thing, and as a fact
in the year in question, the water fell very rapidly. The navi-
gation of the stream became very dangerous owing to sand bars
and shallows. Some parts of the river are extremely rapid, and
skilful navigation is required to avoid wreckage. As the season
progresses and on towards the 1st of October the cold weather
sets in, and ice forms rapidly; the river becomes very much
shallower, and during the month of October, and sometimes in
the latter part of September, large cakes of ice are floating on
the stream. These sooner or later become very dangerous, form
into solid masses, and crush vessels and scows, and in the year
in question two vessels, late in October,about the 22nd and 27th,
the Willie Irving and the Stratton, were caught by these ice
floes and wrecked, the passengers escaping with their lives and
losing their baggage. A great deal of evidence was given to
shew at what date navigation should cease, and beyond what
time it would be unsafe for vessels to navigate. As a matter of
fact, some vessels did come down as late, and some vessels quite
as large as those in operation by the defendant Company arrived
as late as the 16th of October. But the consensus of opinion
among those best qualified to give an opinion was that wise
navigators should provide for their vessels going out of commis-
sion not later than the 5th of Oectober; in fact, the majority were
of opinion that the 1st of October was late enough, but I find as
a fact that vessels could safely come in the season in question as
late as the 5th of October. 1In this connection I may mention
the fact that the witness Morgan swore that he brought in goods
of the same class, actually leaving Seattle, an ocean port, on
28rd September—that is, sixteen days after the plaintiff’s ship-
ment of potatoes—and brought them through to Dawson in good
condition, and that one Ellis left Seattle on the 3rd of Septem-
ber with a similar cargo and brought them through, namely,
seven tons, also in good condition, and the contention of the de-
fendants that they were not justified in employing scows to bring
this class of freight or any class of freight through, will not hold,
as they did as a matter of fact employ a large number of scows
to carry their freight, and in the case of the plaintiff Wilson
actually brought goods of his through in scows, without his
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knowledge or previous consent. If the special contract had not
been in existence I would not consider the clause in question an
unreasonable one to impose upon shippers shipping goods after

“the Ist day of September. Perhaps it could not be called an

unreasonable condition or precaution to say the 20th of August,
if the notice was brought directly to the attention of the shipper.
But while the clause may be reasonable to insert in a contract
of that date, I yet think that aclause reasonable in itself should
be reasonably construed and reasonably imposed and acted
under. Would it be reasonable for the defendant Company or
any other shipper to take all the goods that could be consigned
to them and deliberately store them up in any of their ware-
houses along the line, perfectly regardless of whether they went
through that season or not? In spite of the condition, would
not the shipper be expected and required to use all reasonable
diligence to send those goods through in the speediest manner
possible ? The great bulk of the goods in question were perish-
able goods. The Company knew that when they accepted them.
It would not be reasonable for the Company to store potatoes
and onions in this northern climate for the winter, and send on
ahead of them goods which were not perishable, and in answer
to an action brought by a shipper for the loss of goods, to say :
“We are relieved by our special condition ; we didn’t guarantee
delivery during this season, although we took your perishable
goods, which we knew would be totally lost by any delays.” I
think that the defendant Company are bound in the case of
perishable goods to give them the preference, and the delay in
shipping other goods, not perishable, would be justified if they
gave perishable goods the preference. This principle is held
to be sound law, and in the American and English Encyclopaedia
of Law, 2nd Ed., Vol. 5, p. 252, where the law is laid down in
this way: “Where the goods are perishable, or are peculiarly
Hable to injury from delay, the carrier is bound to use more ex-
pedition than where ordinary freight is being carried. The
reasonable time in such instances is a much shorter period than
in other cases, owing to the special circumstances known to the
parties at the time the undertaking was entered into.” Several
cases are there cited as authority for that conclusion of law,
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which will be found at that page. The defendants attempted to
excuse themselves on the ground that the accuamulation of freight
caused the delay, and that goods were shipped in the order in
which they arrived. I donotthink that the general law applic-
able to blockades is applicable to this case at all; that is, I mean
that this is not a case of sudden or unexpected blockade. The
blockade was not caused by the season closing suddenly. The
Company had experience and knowledge of the date of the clos-
ing of the river, and knew within almost to a certainty what
date they could be expected to carry freight down that river.
More than this, the blockade occurred and the goods were piling
up on the Company’s hands long before the time when they
accepted these goods. The Company must have been aware that
they were taking more freight than they could possibly handle
by their own means of conveyance. If the Company had had in
this season to rely upon their own vessels to transport freight,
hundreds of tons of fréight, probably thousands, would have been
held up beyond the season of navigation. Somewhat late in the
season they called in to their assistance other vessels, for the
simple reason that this defendant Company had absorbed nearly
all the freight traffic coming to Dawson, and other vessels were
called to accept freight from them, but they did not utilize those
means soon enough. They knew that goods were piling up on
their hands before they accepted this shipment. They took large
contracts after they were aware that they were not able with
their own means, and probably not with any means at their
command, to carry the freight offered to them. In fact, the
blockade was one created by themselves and by their own greed
for freight. They did not inform the shipper of this blockade.
In fact the law goes so far, as I read it, that even if the block-
ade is caused by the act of God, and the shipper is aware of that
fact and accepts goods without notifying the shipper, he is still
liable. But no question of that kind can arise in this case. It
cannot be contended for a moment that the closing up of navi-
gation was the act of God. That question is very fully consid-
ered in the case of Nugent v. Smith (1876),1 C.P.D. 428. Chief
Justice Cockburn,in giving judgment in that case, at p. 434, spoke
as follows: “The definition which is given by Mr. Justice
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Brett, of what is termed in our law the act of God is that it must be
such a direct and violent and sudden and irresistible ‘ act of God’
as could not by any amount of ability have been foreseen, or if
foreseen, could not by any amount of human care or skill have
been resisted.” And at p. 435: “It must be admitted that it is
not because an accident is occasioned by the agency of nature,
and therefore by what may be termed the ‘act of God, that it
necessarily follows that a carrier is entitled to immunity. The
rain which fertilizes the earth and the wind which enables the
ship to navigate the ocean are as much within the term act of
God’ as the rainfall which causes a river to burst its banks and
carry destruction over a whole district, or the cyclone that drives
a ship against a rock and sends it to the bottom.” I do notthink
that the defendants contended very strongly that they would be
excused in this case by saying that the closing of the river was
a sudden or unexpected accident—in other words, the act of
God—and I am quite satistied that if the defendants had taken
only the freight which they themselves could have handled in a
reasonable way, no blockade would have been created, and that
the plaintiff’s goods would have arrived in due course. The
time between their shipment from Vietoria and the time when
navigation closed was quite sufficient to enable them to have
those goods carried through. As a matter of fact, those very
goods in question, namely potatoes, were carried through and
arrived in Dawson that fall in pertectly good condition, The
potatoes and onions were sold, as I have said before, and con-
verted by one of the agents of the defendant Company. The
purchaser of those potatoes, after purchase, loaded them on
scows and brought them to Dawson in good and perfect condi-
tion. If that could have been done by persons having no facili-
ties, why could not the defendant Company have done the same
thing ? Wilson was not notified of the blockade, or that his
goods would be converted by reason of it. He kept constantly
wiring to the Company’s agents and inquiring about his goods.
He was assured by the agents at Dawson that his goods would
come through. I think he was entitled to more consideration
than the ordinary shipper of way freight. He had a special con-
tract; the Company had full notice long before the shipment
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that he would require the space for this shipment. They had
knowledge of the quantity he intended to ship. He was can-
vassed. His shipper at Victoria was requested to load upon the
Danube, sailing upon the 7th of September. There is evidence
that the defendant Company gave preferences, that goods were
shipped out of their turn, and that goods not perishable, such as
hay and oats and machinery, were sent on in advance of the
perishable goods of the plaintiff. It is also in evidence that the
defendant Company shipped their own goods, such as lumber
and other non-perishable goods, in preference to handling the
goods of their customers—that is, goods they were bound to carry
under special contract. The defendants took contracts for the
shipment of large quantities of goods after their contract was
made with the plaintiff, and after they were aware that his goods
were on the road. That the defendants recognized that they
owed a special obligation to the plaintiff, and that their conten-
tion that these goods were not shipped under the special contract,
was wrong, is evidenced very strongly by a letter by their secre-
tary to the person who actually made the contract with the
plaintiff, R. T. Elliott, who, writing a letter from Victoria on the
30th of August, after the date upon which they contend they
were to receive no more goods except under special conditions,
to one of the defendant Company’s agents, says: “ Notwith-
standing withdrawal of through rates, we have to protect several
shippers for whom we have agreed to carry at tariff rates,
namely, R. H. Kleinschmidt, Ross Eckhardt, A. R. Johnston &
Co., H. H. Pitts, T. G. Wilson. There may be some others not
now recalled, but if so we will send special advices with the
shippers.” This letter is to me strong evidence that the defend-
ant Company recognized that they owed a special obligation to
this plaintiff to see that his goods were delivered during the
season of 1899. One cannot, of course, but feel considerable
sympathy for the defendant Company, tempted as they were by
the large quantity of freight which was offered to them for car-
riage, but I think they brought the trouble upon themselves by
their desire -to -inerease their earnings beyond the capacity of
their line, The contract, as I before said, was a contract for car-
riage from Victoria to Dawson on a through bill of lading, and I
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take it that the defendants are liable for the acts of all the
agents shipping at intermediate points or distances along that
journey. In Muschamp v. Lancaster Ratlway Co. (1841), 8 M.
& W. 421, it was held that the contract by a railway company
to carry goods from a station on their railway to a place on an-
other distinet railway with which it communicates, is evidence
of contract over the whole distance, and the other railway com-

~pany will be regarded as their agent, and not as contracting with

their original bailor. This is the law of England, and this view
was confirmed and settled by the case of The Directors, &c., of
the Bristol and FExeter Railway v. Collins (1859), 7 H.L. Cas.
194. It was also contended that the words “ Owner’s Risk”
absolves the Company from any liability under this contract for
non-delivery. I do not think that either in law or mercantile
custom these words will exempt from liability. According to
the best evidence given, they are simply used to protect the
Company from damage caused to freight from any inherent vice
in the goods themselves, such as perishable goods, fruit which
would spoil by its own weight, loss by leakage or imperfect
cooperage, and such like losses—what is known as inherent vice
in the goods, and they only exempt a company from the ordinary
risk of goods going on the market, and do not cover injury from
delay caused by the negligence of the company— Robinson v.
Great Western Roilway Co. (1865), 35 L.J., C.P. 123 and D’ Arc
v. London and North-Western Railway Co. (1874), LR. 9 C.P.
325. As to the question of damages, I take it from all the auth-
orities which I have read upon this question, that the damages
in this case is the loss occasioned to the owner of the goods, who
is the consignor at the point of destination. If the owner of the
goods is the consignor and shipper, then his damages is the loss
which he sustained by the breach of the contract to deliver at
the point of destination. On the other hand, if the consignor is
not the owner of the goods at the point of destination—in other
words, in this case, if Pitts had been the real consignor of the
goods, and he was to be paid for them according to the invoieced
price billed at Victoria—then his loss would be simply the value
of his goods at the point of shipment, with the interest added;
but as the consignor in fact was Wilson, the real owner of the
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goods, and the goods were for use in the Dawson market that
season, I am clear, upon the authorities, that the damages must
be the loss which he sustained or theloss of market to him. The
case which I have before recited of Rodoconachi v. Milburn
Brothers (1886), 17 Q.B.D. 316 and Rice v. Bawxendale (1861), 30
LJ., Ex. 871, are authorities as to this. I do not think
this is a case coming within the authorities cited by the learned
counsel for the defendants—that is, in the cases of ship-
ping at sea. I have read the authorities cited by him carefully,
and I do not think they are applicable to this case. As to the
question of rebate, the contract is somewhat indefinite in its
terms, but I find that the contract was one for through shipment,
as I have before said, at a fixed rate, according to the classifica-
tion of goods. The defendant Company contracted for the entire
route and for the entire shipment. What arrangements they
had with the parties to the joint tariff arrangement we do not
know ; no evidence is given of that, and from the contract that
cannot be ascertained. I, therefore, hold that they are liable for
71 per cent. rebate upon the entire rate. Another question arises
as to one of the bills of lading. The plaintiff must be bound by
his own shipping bill. It certainly is evidence of the destination
of that shipment at Bennett, and there will be no damages in
that case for the non-delivery of the flour covered by that bill of
lading. It came out during the trial that some part of the goods
were delivered afterwards in the following season, under some
arrangement made between the parties. I do not think I have
any right to consider that more than to express the opinion that
if the Company are charged for those goods at the rate at which
they would be brought in the fall of 1899, then they should re-
ceive credit for these goods at the market price at the date of
their delivery in Dawson. As to the date at which I take it
damages should be assessed, the defendant Company contend
that the season of navigation closed by the 1st of October. I
find the 5th was the proper date, but as vessels arrived and goods
were delivered here as late as the 16th of October, I take it that
the prices should be ascertained after that date. I do not mean
to say by that that the season of navigation closed on that date,
or that I can by this judgment say when the season of naviga-
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tion in the Yukon River closed. AllI cansay is this, that in my
opinion no wise seaman trading on the Yukon River should
undertake to navigate that river later than the 5th of October,
and should provide for taking his boats out of commission about
that date. There will therefore be judgment for the plaintiff,
based upon the opinions I have expressed in the foregoing judg-
ment, with a reference to ascertain the amount.

The defendant Company appealed to the Full Court, and the
appeal came on for argument in January, 1902, before WALKEM,
IrviNG and MARTIN, JJ.

Boduwell, K.C., for the appeal, stated the facts and said the judg-
ment is based on the guarantee in the printed freight tariff which
was annexed to the agreement only for the purpose of shewing
the rates—the original agreement was typewritten and contained
all the terms except the rates. The Company absolutely refused
to take the goods (in respect to which the action is brought)
under the contract on account of the great rush of freight, and
if the plaintiff has any right of action at all it would be based
on defendants’ refusal to take the goods tendered for shipment.
The contract only relates to goods which were shipped by Wilson
and which were consigned to Wilson.

Duff, K.C., on the same side: At common law it is open to
carriers to limit their common law lability by special agreement
with the consignor of goods: see The Peninsular and Oriental
Steam Navigation Co. v. Shand (1865), 3 Moore, P.C. 272 at p.
298 ; Curr v. Lancashire and Yorkshire Ruilway Co. (1852), 7
Ex. 707; Crawford v. Browne et al (1853), 11 U.C.Q.B. 96;
O’ Rorke v. The Great Western Railway Co. (1864), 23 U.C.Q.B.
427 ; Dickson v. Great Northern Railway Co. (1886), 18 Q.B.D.
176 at p. 190 and Beal on Bailments, 399.

As to meaning of “notify T. G. Wilson:” It is an American
expression and it is clear that the person to be notified is not the
consignee : see North Pennsylvanie Railroad Co. v. Commercial
Bank of Chicago (1887), 123 U.S. 727 at p. 736 ; Elliott on Rail-
roads, Vol. 4, p. 2,2186.

“ Throughout the season of 1899,” means the regular shipping
season during which the Company would receive goods for ship-



IX.] BRITISH COLUMBIA REPORTS.

ment through to Dawson from ordinary shippers, and the Judge
below should not have rejected evidence of office custom: see
Pattle v. Hornibrook (1897), 1 Ch. 27.

On the other points he cited The North-West Transportation
Co. v. McKenzie (1895), 25 S.CR. 46; Nelson v. The Hudson
River Railroad Co. (1872), 48 N.Y. 498 at p. 504 ; Helliwell v.
Grand Trunk Railway of Canade (1881), 7 Fed. 68. Goods
shipped at “owner’s risk” frees the carrier from liability for
negligence : sce collection of cases in judgment of Osler, J.A,, in
Dizon v. The Richeliew Nawvigation Co. (1888), 15 A.R. 647.

As to damages: In the statement of claim no claim is made
for loss of market. He cited Hart v. Pennsylvania Railroad
Co. (1884), 112 U.S. 331 and Robertson v. The Grand Trunk
Railway Co. (1894), 24 S.C.R. 616.

Peters, K.C. (4. G. Smith, of the Yukon Bar, with him), for
respondent : The season of 1899, means the time during which
the Yukon was fairly navigable and the evidence shews that the
Yukon was open for a time ample to allow the defendant Com-
pany to deliver the goods in Dawson, had it not by its greed for
freight accepted so much that it was incapacitated. The con-
tract and the bill of lading must be construed so as to be consist-
ent with each other. The contract pre-supposes that a bill of
lading is to be made out and form part of the contract, but the
bill of lading cannot override the contract. Pitts was the person
agreed by all parties to ship the goods and to that extent only he
was an agent for plaintiff, but had no power to vary the contract.

He quoted from the evidence to shew that the findings of fact
were warranted.

A carrier to escape responsibility for negligence must expressly
cover it in his contract. He distinguished cases cited on this
point and cited himself Leake, 604-5; Carver, 87; Wilson, Sons
& Co. v. Qwners of cargo per the “ Xantho” (1887), 12 App. Cas.
503; Repetto v. Millar's Karri and Jarrah Forests, Limvited
(1901), 2 K.B. 306 ; Moore v. Harris (1876), 1 App. Cas. 318;
Drysdale v. Union Steamship Co. (1901), 8 B.C. 228; Leggett
on Charter Parties, 648-9; Hamilton, Fraser & Co.v. Pandorf
& Co. (1887),12 App. Cas. 518; Ray on Negligence, 371, 389.

As to “owner’s risk” see Robinson v. The Greut Western
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Railway Co. (1865), 85 L.J., C.P. 123, 126; Mallet v. Great
Eastern Railway Co.(1899), 1 Q.B. 309.

As to effect of contract and bill of lading combined, see Sewell
v. Burdick (1884), 10 App. Cas. 104; Wagstaff v. Anderson
(1880), 5 C.P.D. 171; Gledstanes v. Allen (1852), 12 C.B. 202;
Rodoconachi v. Milburn Brothers (1886),17 Q.B.D.316 at p. 319
Atlkinson v. Ritchie (1809), 10 East 533; Spence v. Chodwick
(1847), 10 Q.B. 517.

As to blockade, where delay arises from causes which the car-
rier could not reasonably be expected to have anticipated, the
carrier is not liable in the absence of a special contract, but the
carrier must inform shipper of inability to carry: see American
and English Encyclopedia of Law, Vol. 5, p. 168-9, where cases
are collected, and Abbott on Shipping, 478.

“Consignees, T. G. Wilson, Dawson,” merely means that the
goods are to be sent to Wilson, but not necessarily the consignees
named in the bill of lading—simply a short description of the
goods being sent to a person. The question is, were they Wilson’s
goods and to be carried under the contract ?  Wilson had a special
contract, and the fact that someone else has an interest of some
kind in the goods does not do away with his right of action; he
must have a preference and it is the Company’s fault if it took
too many goods. He cited Muschamp v. Lancaster and Preston
Junction Railway Co. (1841), 8 M. & W. 421; Dunlop v. Lam-
bert (1838), 6 CL. & F. 600 ; Great Western Railway Co. v. Bagge
& Co. (1885), 15 Q.B.D. 625; Mead v. The South Eastern Rail-
way Co. (1870), 18 W.R. 735 ; The Directors, d&c., of the Bristol
and Exeter Railway v. Collins (1859), 7T H.L. Cas. 194,

Bodwell, in reply : The clause in the bills of lading limiting
liability absolves the defendants from the consequences of negli-
gence : see Shaw v. The Great Western Railway Co.(1894),1 Q.B.
373 at p. 382, where cases are collected, and also Manchester,
Sheffield and Lincolnshire Railway Co. v. Brown (1883), 8 App.
Cas. 704.

Pitts was plaintifi’s agent in Victoria to receive notice when
season closed, and he was notitied. Plaintiff had no property in
the goods and cannot maintain the action: Cahn v. Pockett’s
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Bristol Channel Steam Packet Co. (1898), 2 Q.B. 61 at p. 65.

25th April, 1902.

Irving, J.: The learned trial Judge decided that the goodsin
respect of which this action is brought, were being carried under
the agreement of the 19th of June, 1899, and that the measure
of damages was the loss which the plaintiff sustained, calculated
at Dawson.

The agreement of the 19th of June, is peculiar. It speaks of
the “date of shipment” being “ throughout the season of 1899.”
Opposite “quantity” we find “exclusive contract for season 1899,”
under “rates” we find a reference to the tariff entered into be-
tween the competing carriers doing business in the Yukon, with
a provision that the plaintiff was to receive a rebate at the end of
the season equal to 74 per cent.on the amount of business routed (by
the plaintiff) over the defendants’ steamers; * terms of payment,”
“C.0.D. at Dawson.” A further stipulation for the benefit of the
plaintiff is to be found in the provision “shipper to be protected
in the event of a rate war.” The final clause is as follows: “A
shipping receipt in ordinary form in use by the Company to be
given for the goods at time of shipment, to be carried under and
pursuant to the terms of the shipping receipt.”

Annexed to the contract was the freight tariff entered into be-
tween the competing companies, giving the rates to be charged
on the different classes of goods “with guaranteed delivery of
shipments during the season of 1899.” Under the heading “Rules
and Conditions” the following occur: *“Rates are subject to
conditions in bill of lading covering the shipment.”

If we stop here and ask what this agreement means, we shall
find plenty of subjects for discussion. Was the plaintiff bound
to send any freight at all by the defendants’ vessels 7 Did the
defendants undertake to provide vessels, or to give the plaintiff
any preference 2 When was the season to close, and who was to
determine that date 7 And what would be the measure of dam-
ages if plaintiff determined to discontinue carrying before the
season actually closed, or neglected to give sufficient notice of
their intention ?  And what considerations were to guide in fix-
ing that date—the actual condition of the Yukon River—or were
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they to be at liberty to determine the season by anticipating the
date of closing—or could they take into consideration the block-
ade that would be caused at White Horse by others ? And what
notice of closing was to be given and to whom? What was the
bill of lading to contain ! And was the bill of lading to control
or affect the terms of carriage in any way ?

The learned trial Judge came to the conclusion that the de-
fendants by this document agreed to guarantee delivery of all
goods shipped in the year 1899, that they were not able to term-
inate the contract by notifying the agent at the point of ship-
ment ; that the defendants owed a special obligation to the
plaintiff to see that his goods were delivered during the season,
and that they ought to have given his goods a preference; that
the bill of lading could not control the terms of the document of
19th June; that although the defendants notified the person
shipping goods for the plaintiff that they would not after the
20th of August accept any goods “ with guaranteed delivery,”
they were, nevertheless, liable under the document of the 19th
of June, and that the conditions imposed by the defendants in
their bills of lading after that date were ineffectual to protect
them.

The facts are not in dispute. The question we have to decide
is whether the goods were shipped under the guaranteed delivery
clause or under the bill of lading.

In the first place it is to be noticed that there is not a word
about the plaintiff’s freight being given any preference. If the
plairitiff was to be given this preference over ordinary or casual
shippers, why did they not say so ? Then in the next place they
do agree that bills of lading shall be given at the time of ship-
ment in ordinary form in use by the Company, and the goods
shall be carried under and pursuant to the terms thereof.

The defendants’ case is that the June agreement had been put
an end to and that the goods in question were shipped not under
that document at all, but under the bills of lading given by them.

At the time the agreement was entered into, both parties must
have had in contemplation that a time would come when, owing
to the difficulties of navigation, the shipping season must close
and the freight tariff would be no longer applicable. These diffi-
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culties would occur at the northern end of the route, and not at
the shipping end. It would therefore be in contemplation of
both parties to the contract, that the date of the close of the
season must be determined by the condition of affairs at the
northern end, and that the shipment of goods at the southern
end must cease at a reasonable time before the northern end be-
came closed. It could not have been contemplated by either
party that the defendants should continue to receive freight after
it was manifest that the goods could not be delivered before the
river closed.

The officers of the defendant Company came to the conclusion
that it would be unwise to continue to receive shipments after a
certain date and they advised their agent at the southern ex-
tremity what that date was, the agent informed Mr. Pitts, the
plaintiff’s shipper at the southern end, of that date,and that they
would not ship for him any longer under the guaranteed delivery
clause.

It is said that Mr. Pitts was not the plaintiff’s agent to acqui-
esce in the termination of this agreement, but from the evidence,
I would infer that he was the proper person to be notified, but
if we assume that he was not, the matter came down to this; the
defendants said we will no longer ship on those terms. They
committed a breach of their contract. That being so, the plaintiff’s
remedy would beanactionagainst them for breach of that contract ;
and it would have been his duty to find other means of getting
the goods delivered, but what the plaintiff, or rather Mr. Pitts
for him, did, was this; he continued to ship by the defendants
and he accepted from them bills of lading marked with a special

3

condition in the following terms: “This shipment is made and
accepted at owner’s risk of delivery during 1899, and the carriers
are released by all parties in interest from all claims and liability
arising out of or occasioned by non-delivery during 1899.”

I do not see how it can be said that the defendants having
elected to determine the contract, can now be made responsible
for these goods as if they were shipped under the June contract.
They had put an end to it. It may be that they are respon-
sible for their action in so doing, but having refused to
accept goods under that contract their responsibility for failure
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to deliver must be governed by the terms of the bill of lading
and not by the terms of the June agreement. Compare the
British and South American Steamship Co. v. Anglo-Argentine
Lave Stock and Produce Agency (1902), 18 T.L.R. 382, where
there was a difference as to method of measurement between the
freight contract and the bill of lading.

When Mr. Pitts found that the defendants would not carry the
goods on the terms agreed to, it was open to him to hand his
goods to any other transportation company, or it was open to
him to hand them to the defendants, but if taken by the defend-
ants they would be taken by the terms then imposed.

As I read the June agreement, the defendants and plaintiff
merely contracted with each other for a “cut rate” during the
period the tariff was in force. In consideration of the plaintiff
giving the defendants his freight, the defendants were to give 7%
per cent. of the money earned ; the goods were not to be carried
under the June contract, but under the bill of lading which was
to be given according to the form in use at the time of shipment.
The action having been brought for failure to deliver the goods
pursuant to the contract is, I think, misconceived. The action
ought to have been determined according to the bills of lading
given; these govern the carriage of the goods, and contain no
provision giving the plaintiff a preferential right.

As to the minor point whether the 74 per cent. is to be calcu-
lated upon the gross amount paid for freight or upon the amount
earned by the defendants; in my opinion it is unreasonable to
suppose that the defendants were dealing with anything but
their own profits, and having regard to the expression “routed
over our steamers,” I am of opinion that the 7% per cent. should
not be calculated upon the gross amount.

The judgment should be set aside with eosts here and below,
but the plaintiff should have liberty to amend his pleadings.

MarriN, J.:  Inreality the turning point of this case is a short
and clear cut one, and is simply whether the learned trial Judge
was right or no in arriving at the conclusion that the missing
goods were carried under an exclusive contract for the season of
1899, by which delivery was guaranteed that same season.
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So far as any findings of fact are concerned, we are at liberty,
seeing that the evidence was largely taken on commission and
de bene esse, to draw our own conclusions—McKay Bros. v.
Victoria Yukon Trading Company (1902), 9 B.C. 37.

Much was said about the position that Pitts occupied in rela-
tion to the parties. I am satisfied that under the circumstances
he must be held to be the agent of the plaintiff so far as any
shipping arrangements with the defendant Company are con-
cerned, and notice to him was notice to the plaintiff.

After a review of the evidence, the learned trial Judge finds
that the defendant “understood that all the goods were being
shipped under that special contract.” It is with reluctance that
I feel constrained to differ from him on that point, but particu-
larly in view of the positive evidence of Greer and Elliott, and
what are really admissions by Pitts himself, I am forced to the
conclusion that the shipment was under the bill of lading, and
not otherwise.

Nothing that was done in the premises by Elliott and Greer is,
when exactly considered, inconsistent with this view, and I feel
it is due to them to say that they seem to have been specially
careful in making their position quite clear to the plaintiff. Nor
am I disposed to agree with the general contention of the plaintiff
that the Company was so “greedy” for freight that it recklessly
accumulated large quantitics of it and knowingly created a
blockade; I rather incline to the belief that even after the Com-
pany made public its inability to handle further consignments,
shippers endeavoured, during that unprecedented rush to the
north, to force freight upon the Company under circumstances
without a parallel in the history of transportation in this
country.

Such being my view of the facts, I cite a passage from a case
apparently not before the learned Judge below—I refer to the
remarks of Mr. Justice King in North-West Transportation Co.
v. McKenzie (1895), 25 S.C.R. 38 at p. 46:

“1t is clear that if, by the tender of a bill of lading before the
sailing of the vessel, it appeared that the defendant had refused
to carry except upon the terms of it, the plaintiff would be put
to other remedies than that resorted to in this action.”
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The exemption from liability clause is sufficient to relieve the
defendant from the loss herein complained of according to the
principles laid down in Manchester, Sheffield and Lincolnshire
Railway Co. v. Brown (1883), 8 App. Cas. 703 and Robertson v.
The Grand Trunk Railway Co. (1895), 24 S.CR. 611,

It does not of course follow from the foregoing, that the
plaintiff may not have a cause of action against the defendant
for refusing to carry under the original contract, but so far as
concerns the shape in which the matter was dealt with at the
trial, there has been a misconception of the plaintiff’s remedy.
Nevertheless, he should not be debarred from litigating that
question by means of a new trial, which he may have with leave
to amend as desired, but the costs of the former trial and useless
proceedings below should be paid to the defendant forthwith
after taxation and likewise the costs of this appeal.

Appeal allowed and new trial ordered.

IN RE THE FLORIDA MINING COMPANY, LIMITED.

Company— Winding up—*“Just and equitable”’—Substratum  gone—Share-
holder’s petition—Contributory—B. C. Companies Winding-up Act, 1898.

An order for compulsory winding up may be made under section 5 of the
Companies Winding-up Aect, 1898 (Provincial), notwithstanding the
winding up is opposed by the Company.

In winding up proceedings it appeared (1.) That shares had been unlaw-
fully issued at a discount and at different percentages of their face
value.

(2.) That the substratum was gone and that the Company was unable to
carry on business.

(8.) That there was a question as to the liability of the Company to the
principal shareholder who had always been in practical control of the
Company :—

IHeld, affirming IrviNg, J., that it was just and equitable that the Company
should be wound up.

APPEAL from a winding-up order made by IRVING, J., on the
petition of a shareholder. The Company was incorporated on
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15th July, 1899, under the Companies Act, 1897, and amend-
ments thereto, with a nominal capital of $100,000.00,divided into
one million shares of ten eents each, its objects being in short to
acquire, work and sell mines in British Columbia. The petition
was presented by H. L. Lindsay, a shareholder in the Company
to the extent of 3,700 shares, 2,200 of which shares he subscribed
for and purchased from the Company for $99.00, and the others
he bought from stockholders, and alleged that the principal pro-
moters of the Company were W. A. Davies and Frank I. Brad-
ford, and that after the formation of the Company its money was
spent in working the Florida Fraction and New Era claims in
which Davies and Bradford were interested, but the Company
never had any recorded interest in them ; immediately after the
formation of the Company 600,000 shares were immediately
issued to Davies and 200,000 to Bradford without any cash pay-
ment being made for such shares, and that the directors subse-
quently issued shares at a discount; that commissions had been
charged and paid to members of the board of directors for the
sale of stock ; and that on a balance being struck it would be
found that Davies was indebted to the Company instead of the
Company being indebted to Davies, and that the whole substra-
tum of the Company was gone. The winding up was opposed
by the Company, and Davies, who in an affidavit stated that the
Company was formed for the purpose of taking over from him
the Florida and New Era claims on which he held an option and
that he did not claim any interest in the claims except as trustee
for the Company ; that the Company was indebted to him to the
extent of about $6,000.00 for moneys advanced by him on his
own responsibility in paying debts of the Company; and
that all shares issued were issued as fully paid-up and non-
assessable.

On 21st January, 1901, the Company, Davies and one Fleutot
entered into an agreement which recited that the Company was
indebted to Davies and others, and that there were no funds in
the treasury to meet the liahility, and provided for the formation
of a Company by Fleutot which would pay the liabilities of the
Company and allot to the shareholders of the Florida Company
915 shares of the par value of 100 francs each in consideration
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of receiving from Davies a bill of sale of the Florida and New
Era claims.

On 26th February, 1901, IrRVING, J., made an order that the
Company be wound up.

The Company and Davies appealed, the appeal coming on for
argument at Vancouver, on 22nd April, 1902, before HUNTER,
C.J., WALKEM and MARTIN, JJ.

8. 8. Tuylor, K.C., for the appeal.
Davis, K.C., contra.

The following cases were cited by counsel for appellants:
Coomber v. Justices of Berks (1882), 9 Q.B.D. 17 at pp. 26, 32
and 83; Masten’s Company Law, 580; In re B.C. Iron Works
Company (1899), 6 B.C. 536; Shoolbred v. Clarke (1890), 17 S
C.R. 265 ; Hardcastle, 213-6; In re Rica Gold Washing Com-
pany (1879), 11 Ch.D. 36 at pp. 43 and 47 ; Re Macdonald and
The Noxon Brothers Manufacturing Co. (1888),16 Ont. 368; In
re Atlas Canning Co. (1897), 5 B.C. 667; Burland v. Earle
(1902), A.C. 83; In re Pioneers of Mashonaland Syndicate
(1893),1 Ch. 733; Ex parte Barnes (1896), A.C.146; In re Anglo-
Greek Steam Co. (1866), LLR. 2 Eq. 1; In re Langham Skating
Rink Co. (1877),5 Ch. D. 669.

By counsel for respondent: Higgins v. Walkem (1888), 17
S.C.R. 225; Re Ontario Forge and Bolt Co. (1894), 25 Ont. 410;
Palmer, 36-7 ; Re Union Fire Insurance Co. (1882), 7 A.R. 783;
In re Macdonald and the Noxon Brothers Manufacturing Co.
(1888), 8 C.LLT. 435; In re Thomas Edward Brinsmead & Sons
(1897), 1 Ch. 406 ; In re Diamond Fuel Company (1879),13 Ch.
D. 400; In re Anglesea Colliery Co. (1866), 1 Chy. App. 555;
Welton v. Saffery (1897), A.C. 299 ; In re Crown Bank (1890),
44 Ch. D. 634; In re General Phosphate Corporation (1893),
W.N. 142; In re Bristol Joint Stock Bank (1890),44 Ch. D. 703;
Erlanger v. New Sombrero Phosphate Co. (1878), 3 App. Cas. at
p- 1,236 ; Hirsche v. Sims (1894), A.C. 654 ; Dunstan v. Imperial
Gas Light and Coke Co. (1831), 1 LJ., K.B. 49; Metropolitan
Coal Conswmers dssociation v. Serimgeour & Co. (1895), 65 L.J.,
Q.B. 22.
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1st May, 1902. FULL COURT
AtVancouver,

Hunter, CJ.: This is a petition for a winding-up order under ~ ——
the B.C. Winding-up Act of 1898, to wind up a mining company
incorporated under the Companies Act, R.S.B.C. 1897, Cap. 44.
The petition is presented by a shareholder who is the holder of I,ﬁ)}}?,i\
3,700 shares out of a total of 1,000,000 shares of capital stock, all Miniva Co.
of which have been issued except 85,846 shares, and although the
Company has opposed the proceedings, a winding-up order has
been made, which is the order now under appeal.

No question was, as I understand, raised by the appellants

as to the constitutionality of the Act, which indeed we
cannot discuss without notice to the Attorney-General of
Canada (see Supreme Court Act, Sec. 100), but rather as to
its scope. Mr. Taylor objected that no compulsory order
could be made under the Act contrary to the wishes of
the Company, but the case cited by Mr. Dawvis of Re Union
Fire Insurance Company (1882), 7 AR. 783, is against
this contention, and I gee no reason to doubt its correctness. It
seems to me, moreover, that sections 4 and 5 are mutually ex-
clusive ; that is to say, section 4 provides for winding up where
the Company, i.e., the majority, are in favour of it, and section 5
for winding up, where the minority are in favour of it, and
whether it is opposed by the majority, 7.e., the Company, or not.
It is obvious that the majority do not require the assistance of
the Court, and ean take care of themselves by resolution, but the HUNTER, C.J.
minority do require the assistance of the Court, and this, I think,
necessarily involves the proposition that the order can be made
in the face of the wishes of the majority, 4., the Company, but
of course the Court must be satisfied that the wishes of the min-
ority ought to prevail over those of the majority, or, as the sec-
tion has it, that it is just and equitable that the Company should
be wound up.

Now, the main grounds on which it is urged that it is
just and equitable that this Company should be wound up,
are the following: First, because there are good reasons to
believe that the shares have been unlawfully issued at a discount
and the different shareholders having paid up admittedly different
percentages of their face value, it is just and equitable that all
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the shareholders should be forced to pay up in full, and the
moneys due from this source to the Company by statute, realized
and distributed pari passu, after paying just debts. There can
be no doubt, I think, since the decision in Welton v. Saffery
(1897), A.C. 299, that if the shares have been unlawfully issued
at a discount, any shareholder, whether fully paid up or not, has
a right to compel the other shareholders to pay up in full, and of
course, the most convenient mode of enforcing this liability is by
means of a winding up. Now, it is apparent from the evidence
adduced, that very loose methods were employed in the issue of
these shares, and without prejudicing the question, I think there
is good reason to suppose that the law has not been complied
with, and therefore, on this ground, the order was well made.

The next ground obviously is,that if the shares have been unlaw-
fully issued at a discount, the petitioner is exposed to the risk of
having to defend a call at the instance of a creditor, and although
no doubt the liquidator would be bound by the estoppel arising
against the Company if the shares are ex facie regular and were
taken by him without notice of any irregularity, yet 1 think he
is entitled to be relieved from incurring such a risk arising from
the Company getting deeper into debt. Then, it is next said
that the substratum is gone, and I think it reasonably clear from
the evidence that the cardinal object for which the Company was
incorporated, namely, the working of the Florida mine, has prac-
tically come to an end by reason of the agreement for sale to
Fleutot, and at any rate, it is apparent that the Company is
not able to carry on its operations, and that there is no reasonable
prospect that it ever will be. It was argued that the memoran-
dum provides for other objects than that of the working of this
mine, but general words in the memorandum are of little import-
ance as compared with the name of the Company for the purpose
of indicating the chief object of the incorporation: In re Croun
Banlk (1890), 44 Ch. D. 634.

Then there can be no doubt that the question of the justness
of the alleged liability of the Company to Davies, the principal
shareholder, as well as of his and other directors’ right to charge
commissions, ought to be investigated, especially in view of the
fact that he has always been in practical control of the atfairs of
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the Company, and no reasonable means have been afforded for FULL COURT
AtVancouver.

checking or verifying the liability, and this is a good ground for =~ —-

making the order. See In re West Surrey Tanning Co. (1866), 1\;902.
LR. 2 Eq. 737, ay L.
I think, without going any further into the matter, that the In Rs
Frorma

order was well made and should be affirmed. Perhapsit is need- 3, /" "o"Go.
less to point out that under section 32 the Court retains complete
control of the order.

Warkem, J.: I whelly agree. WALKEM, 1.

MARTIN, J.: I agree that the order appealed from was rightly
made, and that in view of all the unusual circumstances it is MarmN, 5
“just and equitable” that the Company should be wound up.

Appeal dismassed.
IN RE SLOCAN MUNICIPAL ELECTION. - MARTIN, J.
Municipal election petition—Rules—Procedure in absence of—R.S.B.C. 1897, 1902.
Cap. 68, Sec. 86. Feb. 17.

A Judge has jurisdiction to fix a time and place for the trial of an election  IN RE
petition under the Municipal Elections Act, notwithstanding no rules Mg;?g;ﬁ})
for regulating such a trial have ever been made as provided by section Epgcrion
86 (d.) of the Act.

Remarks as to the procedure to be followed at such a trial.

Tt is not necessary that Judges should exercise power to make rules regulat-
ing the trial of election petitions if the ordinary machinery of the
Court is sufficient for that purpose.

MOTI()N by petitioner to fix date and place of trial of a peti-

tion presented to the Supreme Court under section 86 of the
Municipal Elections Act, R.S.B.C. 1897, Cap. 68, whereby it was

sought to avoid the election of the respondent as Mayor of the Statement.
City of Slocan. The motion was argued at Nelson, on the 15th and

17th of February, 1902.

R. W. Hannington, for respondent: The Court has no juris- Argument.
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diction to entertain this application until rules have been made
as required by sub-section (d.) of section 86.

S. 8. Taylor, K.C, for petitioner: In election cases which are
matters of public concern, technical preliminary objections should
be disregarded. If no special rules are provided, then the Court
will act by analogy to existing rules of the Supreme Court. The
Court has inherent power, apart from all rules, to regulate its
own procedure. KEverything will be presumed in favour of the
Jjurisdiction of the Court.

The following cases were cited by counsel or referred to by
the Court during and after the argument:

Maxwell on Interpretation of Statutes, 334-55; The Queen v.
The Bishop of Oxford (1879), 48 L.J., Q.B. 609 at p. 619; The
Queen v. Barclay (1881), 51 LJ., M.C. 27; Dawvies v. Evans
(1882), 51 L.J., M.C.132; Beaven v. Countess of Mornington
(1860), 80 L.J.,Ch. 663 ; Short v. Roberts (1866), 2 Chy. App.13;
Macdougall v. Paterson (1851), 11 C.B. 755; Wilson v. West
Hartlepool Railway Co. (1865), 2 De G. J. & S. 475, 496, and 11
Jur. N.S. 126 ; In re Eyre and Corporation of Leicester (1892),
1 Q.B. 136; In re Johannisberg Land and Gold Trust Co. (1892),
1 Ch. 583; Castelli v. Groome (1852), 21 L.J., Q.B. 809 and Ritz
v. Froese (1898), 12 Man. 346.

At the conclusion of the argument the learned Judge delivered,
in effect, the following oral

J UDGMENT :

The circumstances of this case render it necessary that the
question of jurisdiction should be determined at once.

I understand that the respondent’s counsel has practically
abandoned the contention first put forward, that merely because
no rules have been made I was deprived of any jurisdiction
which I otherwise possessed: no authority has been cited,
nor I think can be cited for such a proposition. For example, the
absence of rules under section 12 of the Yukon Territory Act of
1899, does not deprive the Full Court of jurisdiction in Yukon
appeals. '

Then as to the second contention that in the absence of rules
there is no machinery for working out the Act under considera-
tion. I am of opinion thata perusal of thewhole Act shews that
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it is the intention of the Legislature that municipal election
petitions should be determined as speedily, inexpensively and
simply as possible. The brevity and conciseness of the Act itself

as compared with the elaborate provisions of the Provincial and -

Federal contested election Acts shew this. It is the duty of this
Court to carry out this intention, not letting technicalities or
difficulties which exist on paper, but which may readily be over-
come in practice prevail. The section particularly in question
differs materially from any other corresponding one cited. It
provides for a petition being presented to a County Court or to
this Court and directs that any one Judge of this Court shall try
the matter thus brought into Court. The question of security
for costs is specially provided for, and a motion contemplated to
meet the circumstances of each case, thus differing materially
from the fixed sums of $1,000.00 and $500.00 in the Provineial
and Federal Acts. All essentials are fully provided for. The
Court or Courts which shall be seized of the matter are specified,
the time within which the presentation must be made, the
security for costs which shall be furnished by the petitioner,
what may be included in the petition, the grounds on which
the Judge may avoid the election, the payment of costs by the
respondent, and an appeal from the order of the Judge. Bearing
in mind the object of the Act, I am unable to see any necessity
for any further rules being made, and the fact that the petition
can be tried either in this or a County Court illustrates this and
shews that the Legislature did not contemplate any elaborate
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procedure in a County Court wherein there are at any time no

pleadings. It would be strange indeed if this were not the inten-
tion of the Legislature, because unless the trial were speedily had
the occupant of the office might serve his whole term of one year
though really disqualified. In case of members of the Legisla-
ture who are elected for long terms, there is not the same neces-
sity for a speedy determination of the matter.

Given, then, a Court seized of a petition and a Judge authorized
and directed to “try” it, there need be no necessity for any
rules directing how the date of trial shall be fixed : the natural
and simple way would be to move the Court to fix some time
which should be convenient to all concerned, having regard to
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the residence of the parties, witnesses, ete. Though the Act
specifies no place of trial, yet it would naturally take place some-
where in the county or judicial district wherein the municipality
is situate, and at the most convenient place that could be arranged
for at the time, having regard to the sittings of the Court, the
judicial cireuits, ete.: this intention is shewn by giving the juris-
dietion to the County Judge within whose county the munici-
pality is situate. To carry out these simple matters no rules or
regulations are necessary in my opinion—such powers are
naturally incidental to any tribunal aathorized to “try” a cause
or matter. The existing practice of the Court itself as to length
of notice would no doubt, in case of any dispute as to the time
for trial, form a guide in determining what would be a reasonable
period to prepare therefor.

No trouble arises as to how the evidence shall be taken: sec-
tion 55 of the Supreme Court Act says it shall be viva voce: see
the definition of the words “matter,” “petitioner,” “ pleading,”
“cause” and “plaintiff.” A point was taken that in the absence
of special rules and regulations no witnesses could be summoned
as there was no machinery for so doing. So far as this is con-
cerned, my views have been partly given during the course of
the argument. The power to command the attendance of wit-
nesses is, I am inclined to think, something quite distinet from
the “regulation of the trial and the matters and things connected
therewith.” This view is borne out by the fact that in the Im-
perial, Federal and Provincial Election Acts this power is
expressly conferred in addition to that for making rules. Cf.
Wetherfield v. Nelson (1869), LR. 4 CP. 571; The Attorney-
General v. Sillem (1864), 33 LJ., Ex. 92. In the case at bar,
then, if there is no power to make rules to command the attend-
ance of witnesses and the Court has not the power otherwise,
the matter will have to be “tried” as the statute directs
with such witnesses as voluntarily appear before it. But this
point should not be determined until it is formally raised, as it
may never come up, and it may be as argued, that the Legisla-
ture having appointed a tribunal to try this matter has inferen-
tially conferred upon it the power to compel witnesses to appear
before it, even if it has not that power inherently.

» ¢
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The fact that Judges have the power by rule to create certain MARTIV, J.
machinery, does not prevent them, if they see no reason to exer- 1902.
cise that power, from resorting to machinery already in existence; TFeb. 17.
they are not precluded from exercising any jurisdiction they v Re
otherwise possess. The result of the failure to make rulesis Srocax
simply that the practice continues as it is, without limitation: %ﬁlﬁié‘;
Shaw v. Reckitt (1898), 1 Q.B.779; Bernardin v. Municipality
of North Dufferin (1891),19 S.C.R. 618 and 628. The power to
make rules itself implies the exercise of a discretion as to how

far, if at all, the circumstances require that power to be exercised

in the public interest. The respondent here has no “legal right Judgment.
that requires to be effectuated ” within the meaning of the Bishop
of Oxzford Case (1880), 5 App. Cas. 214.
The date of trial should be fixed, and I am prepared to hear
counsel in regard to a convenient day therefor.
MECREDY v. QUANN. FULL COURT

AtVancouver.

Practice—Extending time for perfecting appeal—How application should be 1902.
de.
mase April 29.

An appeal was not entered in time for the sittings of the Full Court for “ME;;;;
which the notice of appeal had been given, and on an application to 2.
the Full Court to extend the time for leave to enter the appeal fornext ~ QUANN
gittings, it was

Held, that when the Full Court is sitting such an application is properly
made to it.

THIS was an appeal from a County Court judgment. Judg-
ment was perfected on the 25th of January, 1902. On the 18th
of February, the plaintiff gave notice of appeal to the Full Court
for the Ist of April. Subsequently security was given, but the
appellant did not file his appeal book, nor enter the appeal, and
the time for so doing had expired for the sittings of the Court

Statement.
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for which this notice had been given. He now moved by motion
to the Full Court for further time and liberty to enter the appeal
for the next sittings of the Court to be held in November.

A. D. Taylor, for the motion: The failure to enter the appeal
and file appeal books is only an irregularity and will be relieved
against under section 83 of the Supreme Court Act: see Baker v.
Kilpatrick (1900), 7 B.C. 127.

Bloomfield, contra.:  This is not the time or place to make
this motion : r. 686. It should have been made to a Judge in the
first instance, and this Court will not entertain it.

Per curiam: When this Court is sitting the motion to the
Full Court is the proper one, and leave will be granted. Section
86 of the Supreme Court Act gives this Court power notwith-
standing r. 686.

* Present, HUNTER, C.J., WALKEM and MARTIN, JJ.

COVERT v. PETTIJOHN ET AL.

Water record—Validity of—Ditch—Continuation of into United States and
back into Canada—C.S.B.C. 1888, Cap. 66, Secs. 39 et seq.

The fact that a ditch constructed in intended compliance with the provi-
sions of section 41 of the Land Act (C.8.B.C. 1888), runs partly through
United States territory does not of itself prevent the ditch from being
a good ditch within the meaning of the Act.

Held, also, applying Martley v. Carson (1889), 20 S.C.R. 634, that the
plaintiff’s water record was valid.

APPEAL from judgment of Spixks, Co. J.

The plaintiff and defendant were owners of adjoining ranches
in Yale District, the International Boundary line forming their
southern boundary, and the northern boundary of the property
of one Peone. To the west of defendant’s ranch, itself west of
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Covert’s, is the Fourth of July Creek which flows in a southerly
direction into the United States.
The plaintiff was the holder of a water record, which was as

follows :
“THE (ROVERNMENT OF

THE PROVINCE OF BriTisH COLUMBIA.
«9983.
“ Recorded this twenty-fifth day of March, 1889, in favour of
W. H. Covert, 300 inches from Fourth July Creek, to be used
for agricultural and other purposes.

“ Government office,
“Vernon, “W. Dewdney, G. A,

« 25th March, 1889. . “Per J.A. M.
“ Error in not making out application on the 18th October,

1887.
“W. Dewdney,

“ Agst. Commr. L. & W.”

This record was obtained by plaintiff after having given notice
dated 18th September, 1887, of application as follows:

“ Notice is hereby given, that I intend to apply under section
43 of the Land Act, 1884, for permission to divert 300 inches of
water from a tributary of Kettle River known as Fourth of July
Creek. This water to be used for agricultural and other
purposes.”

Defendant, in 1894, also obtained a water record.

In pursuance of his privilege, plaintiff improved what had
been an old mining ditch, and thus carried the water down across
what was then unoccupied land, but which is now defendant’s
land, into the United States and then to his ranch. By an ex-
tension of this ditch into the United States the water was run
back into the bed of the creek in United States territory, and
below this point Peone tapped the creek and ran water over his
own land by means of a ditch. From this ditch of Peone’s the
plaintiff obtained water by running a ditch on to his own land
in Canadian territory.

On account of an elevation on Pettijohn’s land lying between
the ditch and Covert’s land, Covert was unable to obtain water
by means of a ditch through Canadian territory, and hence this
diversion around through Peone’s ranch was necessary.
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The plaintiff sued defendant for damages caused by defendant’s
interfering with his ditch, which ran over defendant’s land, and
using water therefrom.

The plaintiff obtained an inferim injunction. At the trial in
the County Court, the following judgment was given by

SpINks, Co. J.: Igive judgment for the defendant. It appears
to me to be beyond argument that the holder of a first record for
water can do nothing to prejudice the rights of the second record
holder. In this case, Mr. Covert, who claims to have the first
record, has run his ditch across the American border and back
again to his own land. The effect of this has been that an Am-
erican citizen has had the first use of the water, and so the
defendant, if Mr. Covert’s contention were sustained, would be
detained until both the American and Mr. Covert were supplied.
In my judgment the record itself is bad as being wltra vires of
the Assistant Commissioner of Lands and Works. His powers
are limited by the Land Act then in force, and that Act as I re-
member it, requires the time that the water right is to run to be
stated in the record. Damages $1.00. Costson higher County
Court scale.

The plaintiff appealed and the appeal came on for argument at
Vancouver, on Tth November, 1901, before McCoLr, C.J., DRAKE,
IrRviNG and MARTIN, JJ.

S. 8. Taylor, K.C, for appellant: Plaintiff’s water record
obtained under sections 39 ef seq., of the Land Act, C.S.B.C. 1888,
Cap. 66, is valid. The ditch and the record are separate. De-
fendant is an interloper, and any remedy he might have would
be under the Water Clauses Consolidation Act.

Svr C. H. Tupper, K.C., for respondent: The record is bad:
(«.) The application was abandoned; (b.) The record does not
comply with the statute, it does not shew the place of diversion
as required by the Act. The Act contemplates a ditch wholly in
British Columbia from the point of diversion to the place of
user, and the ditch running into the United States, through
which alone the water comes to Covert, invalidates the record.
He cited Colguloun v. Heddon (1890), 59 L.J., Q.B. 465 as to the
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legislation requiring the ditch to be wholly in British Columbia ;
Madden v. Connell (1899),30 S.C.R.109; and referred to Carson
& Eholt v. Clark & Martley (1885), 1 B.C. (Pt. 2) 189 ; and dis-
tinguished Martley v. Carson (1889), 20 S.C.R. 634, from this
case.

Before decision the Chief Justice died, and the appeal was re-
argued by the same counsel, on 15th April, 1902, before HUNTER,
CJ., Irving and MARTIN, JJ.

When the case was called, counsel for respondent asked that
it be placed on the list so that it would come before a Bench
including DRAKE, J., who was present at the previous argument
and who had filed in the Registry a written opinion to the effect
that the appeal should be dismissed, and which, through a mis-
understanding, had been published in the newspapers.

As it seemed unlikely that DRAKE, J., would be able to be
present during the present sittings, and as counsel for appellant
desired to go on, the Court ordered the argument to proceed, the
Court also holding that neither party had a right to insist that
the Court should consist of the same Judges.

22nd April, 1902.

Huxter, CJ.: In this case a re-hearing has taken place
owing to the death of the late Chief Justice before delivering
Jjudgment.

As I understand the position, the four members of the Court
who heard the former argument were unanimously of the opinion
that the plaintiff’s water record was valid, and consequently, re-
argument as to this point was not desired by those members of
the present Court who sat on the former occasion, as it was obvi-
ous that no possible dissent on my part could alter the position.

The plaintiff’s water record having thus been considered valid
as against the defendants, the re-hearing was confined to the
question as to whether or not the ditch which was admittedly
built by the plaintiff in order to appropriate the water for the
purposes allowed by the Act, is in compliance with the Act,
regard being had to the fact that it runs through United States
territory after leaving the defendants’ land and before reaching
the plaintiff’s.
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It seems to me that if the validity of the record is to be
assumed, then cadit quaestio.

The diteh, as has already been said, was admittedly built to
lead the water for the purposes allowed by the Act to the
plaintiff’s farm, and would do so, if not interfered with and
allowed to be maintained. But it is said that the ditch is not a
ditch, within the meaning of the Act, because it passes from the
defendants’ land to the plaintiff’s, through United States terri-
tory, and that therefore it is not a ditch which the defendants
are bound to respect.

The Act requires the holder of a record “to construct a ditch
for conveying the water to the place where it is intended to be
used.” It seems to me that this ditch literally fulfils this
requirement in every respect, and it is a familiar principle where
a statute requires an act to be done as a condition of the acquire-
ment of a right, that if the act has in fact been done, it is not for
the Court to hold that it has not been done well enough, merely
because it could have been done better, or in a different way.

But according to the defendants’ contention, the plaintiff is in
a dilemma. He must either take nothing by his grant or make
the water run up hill. Which they would rather do if they were
in his position, I leave it to them to settle. I will merely say
that in my opinion, to allow the defendants to interfere with this
ditch which was built in intended compliance with the statute
and under a record which is in full force, would be to make a
mock of the law and well calculated to cause a breach of the peace.

The defendants are not without a remedy if their case is that
the water is going to waste, or is being taken for unauthorized
purposes, or in excess of the plaintiff’s requirements, all they
have to do is to read the Water Clauses Consolidation Act, and
govern themselves accordingly.

So far then, as I am able to give my opinion in the matter, I
think the judgment of the Court ought to enjoin the defendants
from interfering with the ditch. I need hardly say that owing
to Mr, Justice IrvING'S dissent, and not having had the advan-
tage of hearing all the points argued, I have much less con-
fidence in my conclusion than I might otherwise have had.
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IrvING, J.: The plaintiff and the defendant, Dyer Pettijohn,
are owners in fee of adjoining ranches. The International
Boundary line forms the southern boundary of their properties
and also the northern boundary of one Peone’s property. The land
of the defendant lies to the west of the plaintiff’s farm, and to
the west of the defendant’s property isa creek, called the Fourth
of July Creek.

As T understand the facts, this Fourth of July Creek flows
from north to south (or nearly so), entering the defendant’s pro-
perty by crossing the defendant’s western boundary. It passes
out of the defendant’s ranch into Peone’s property by crossing
the International Boundary line.

The plaintiff, who settled on his property in 1885 acquired,
by virtue of a water record, dated 19th October, 1887, the right
to divert from Fourth of July Creek 300 inches of water. He,
in pursuance of that privilege, converted what had been an old
mining diteh of a spade’s width, into a ditch some three feet wide,
and carried the water down, across what was then unoccupied
land, but which is now the defendant’s ranch, thence across the
49th parallel into the United States, and so to his ranch. This
diversion of the water through the United States was necessary
in order to avoid an obstacle of some sort or other.

The next person to mention is Peone. He settled on the land
just south of the Boundary in about 1900. Shortly after some
difficulty arose between him and the plaintiff as to the use of the
water and the ditch. In these disputes the defendant, Dyer
Pettijohn, who was then working for the plaintiff, acted as a go-
between, and made some arrangement between the parties by
which each of them was able to obtain the use of the water
through Covert’s ditch for certain agreed hours of each day.

In 1892, the defendant, Dyer Pettijohn, pre-empted the pro-
perty he now owns, and on the 5th of July, 1894, he recorded for
his own use 300 inches of water to be taken from the Fourth of
July Creek. In his record, the place of diversion is stated to be
at a point near where the creek crosses his northern boundary ;
but from the map it would appear. that when the survey was
made the place of diversion was altogether outside of his pro-
perty. This I do not think in any way affects his record.
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The defendant in due course obtained a Crown grant to his
property, which contained the following clauses :

“Provided, also, that it shall be lawful for any person duly
authorized in that behalf by us, our heirs and suecessors, to take
and occupy such water privileges, and to have and enjoy such
rights of carrying water over, through, or under any parts of the
hereditaments hereby granted as may be reasonably required for
mining or agricultural purposes in the vicinity of the said here-
ditaments, paying therefor a reasonable compensation to the
aforesaid............ , h. ... heirs and assigns.”

Between 1892 and 1894, all three, Covert, Pettijohn and Peone
made use of the ditch and water, and all three assisted in keep-
ing the ditch in repair. But in 1895, the plaintiff, having
obtained a new water record, decided to build a new diteh for
himself, carrying the same wholly on Canadian soil, and he actu-
ally began the construction of this ditch. Whether he did this
on account of interference (actual or threatened), with the ditch
by the defendant, or by Peone, or by both, is not quite clear.
Certain it is, that there were disputes, and that Peone cut this
ditch south of the 49th parallel, and turned the water back into
the bed of the stream, in United States territory, and constructed
for himself in 1895, through his own land, a ditch through which
he drew water from the creek bed—this new point of diversion
being at a point below the place where he had turned in the
water from the old ditch and consequently in American territory.

We have, then (1.) Covert’s first ditch, originally running some
mile and a half from a point outside of Pettijohn’s property,
across Pettijohn’s and Peone’s ranches into Covert's ranch ; and
(2.) Covert’s second, but unfinished, ditch starting from some
point higher up than the first ditch; and (3.) Peone’s diteh,
which may be called an American ditch, as it is wholly situate
in the United States.

This last mentioned ditch runs very nearly parallel to the
lower part of Covert’s ditch, and in 1897 or 1898, Covert, who
had then apparently abandoned the idea of completing his second
ditch, obtained water by making use of the Peone ditch.

At and after this time there seem to have been a great many
disputes and constant litigation between Covert and the defend-



IX] BRITISH COLUMBIA REPORTS.

ant, Dyer Pettijohn, culminating in the present action insti-
tuted, as I have said, on the 21st of July, 1899.

The learned County Court Judge was of opinion that the
plaintiff’s record was bad in that it did not state the time. I
think that he is clearly wrong on that point, as the record is very
similar to Carson’s record, which was upheld in Martley v. Car-
som (1889), 20 S.C.R. 634. I think it is our duty touphold these
records whenever possible.

The learned Judge was also of opinion that the plaintiff had
lost the right to the protection by the Court to so much of his
ditch as is situate in Canada in consequence of his carrying the
ditch beyond the boundary line. The reason he gives is that an
American citizen (Peone) has the first use of the water, and that
the defendant, Dyer Pettijohn, would be delayed until both
Peone and Covert were supplied. The reason will be seen to be
fallacious if it is remembered that the quantity that Covert is
entitled to appropriate is measured at the ditch head. If the
Commissioner should be of opinion that the water was being wast-
ed, then Covert could be reached by proceeding under section 146
of the Water Clauses Consolidation Act, Cap. 190, R.S.B.C. 1897.

The question to be decided in this appeal is whether the learned
Judge was right in dismissing the plaintiff’s action. It hasbeen
shewn that the plaintiff has a good water record. That he
brought the water to his land and was making use of it through
that ditch; that later this ditch was cut in American territory,
and the water turned into another ditch outside of British terri-
tory. The user by the plaintiff would, if the place of diversion
were in British Columbia, rebut the idea of abandonment, but
does not the turning by Peone, in American territory, of the
artificial stream back into the natural water-course, constitute
such an interruption as to prevent Covert’s ditch from satisfying
the requirements of section 417

In my opinion, Covert’s ditch being cut, and liable to be cut, at
a point outside the jurisdiction, it is not available for the purpose
of satisfying section 41. Until the plaintiff is in a position to
appropriate the water—the abstraction of the water by the de-
fendant of the water flowing through his, the defendant’s land,
cannot injure the plaintiff.

125

FULL COURT
A

tVancouver.

1902.
April 22,

Coverr
v.
Prrrijoun

IRVING, J.



126

FULL COURT
AtVancouver.

1902.
April 22.

Covert
v,
PrrrisonN

IRVING, J.

MARTIN, J.

BRITISH COLUMBIA REPORTS. [Vor.

I do not wish to be understood as saying that section 41 can-
not be satisfied except by means of the construction of an artifi-
cial water-course extending from the point of diversion to the
place of user. In my opinion, that section might be satisfied by
using partly a ditch and partly a natural water-course. The
object of the section is to ensure the beneficial using of the water
recorded, whether by using the artificial means altogether or
partly by an artificial ditch and partly by using the natural con-
veniences, is immaterial, but when water is turned into the bed
of a stream in American territory, by an adverse claimant, does
it not become publici juris?

In this case, having regard to the circumstances as they exist,
I think the plaintiff being unable to maintain the continuity of
his ditch, must be regarded as having no ditch as required by
section 41.

No argument was addressed to us on the ground of estoppel.

MarTiN, J.:  First, it was urged on the former argument that
the plaintiff’s record is bad because it does not state the place
of diversion” of the water. During the course of that argument
the Court intimated, without actually deciding the point, how-
ever, that this contention would not be given effect to, and it
seems fitting that the reasons which influenced me in taking that
view should now be stated.

Section 39 provides that the record shall specify (1.) the name
of the applicant, (2.) the quantity sought to be diverted, (3.) the
place of diversion, and (4.) the object thereof, etc. The record
does give the place of diversion to a certain extent at least, be-
cause the Government Agent after filling in the first two require-
ments, gives from “Fourth of July Creek” as the third, evidently
considering that to be a sufficient compliance with the statute.
So the contention must be, that it is not the creek itself, but the
particular point on it which must be specified. Strictly speak-
ing, this is probably correct, but the error in the record is that
of “the ministerial officer of the Government authorized by
statute to make the grant:” Martley v. Carson (1889), 20 S.C.R.
634 at p. 678. The provisions of the corresponding section of
the Land Ordinance of 1865, have been held in the case above
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cited to be merely directory—uvide particularly pp. 656-8, 661-4,
667-8, and much stress was laid by the Supreme Court on the
desirability of applying such a construction to the peculiar cir-
cumstances of this new Province. The additional paragraph at
the end of the present section providing that “no such person
shall have any exclusive right to the use of such water
except such record shall have been made and such fee paid,”
while it renders it imperative that there must be a record, does
not in my opinion, invalidate it because of any irregularity
therein; to hold otherwise would be contrary, I think, to the
spirit of Martley v. Carson.

Then, second, it is contended that because the water diverted
by the plaintiff’s ditch from the creek in question under his re-
cord runs across the International Boundary line and through
United States territory, the plaintiff' loses all his property or in-
terest in the water wherever situate even though it should be
that by the same ditch the same water is brought back into this
Province and used on the plaintitf’s farm. It is a fact not to be
overlooked that the creek in question in any event flows by the
course of nature from this Province into the United States.

The ditch in question diverts the water some considerable dis-
tance on our side of the boundary line.

According to the evidence, the plaintiff in 1887, constructed
the ditch (by repairing, considerably enlarging and extending an
old miner’s ditch) in compliance with the requirements of the
Act, but latterly, owing to the defendant’s interference with the
ditch, he has had to get his water by the partial use of a ditch
belonging to one Peone, who resides immediately south of the
boundary line.

Now, I can well understand that if the defendant interfered
with or diverted the water after it crossed the boundary, the
plaintiff would not have a cause of action, but why he should
have no remedy against one who appropriates his water in the
Province wherein the record is operative, is difficult for me to
understand. There can be no doubt that it would be lawful for
the plaintiff to construct a catch basin immediately on this side
of the boundary, from which he could pump the water over the
hill if the expense would warrant it, and if any one interfered
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with such a course, the plaintiff would have a legal remedy. If
then, he can take the water over the hill by lawful means, why
not take it round ? Supposing the plaintift owned land on each
side of the boundary line, in such case could it be contended that
he could not lawfully use the water by running the ditch across
his own land from one part of his land to another, even if in
doing so he crossed United States territory? It is simply a ques-
tion of making arrangements with the owner of the soil, State or
individual, on the other side of the boundary, and if the plaintift
fails to make such arrangements, he is at the mercy of the first
person in United States territory who chooses to tap his ditch.
So far as the Crown in the right of British Columbia is concern-
ed, the case simply is, that out of a creek, which in any event is
running to waste in the United States, a right is given to a
citizen of Canada to use Crown water while it is within the
Crown domain.

I quite agree that the Act does not seek to control the use of
Crown water in a foreign country, but here it is the use of Crown
water within the jurisdiction of the Crown that is in reality
complained of.

Once a record is granted all that is necessary to do to obtain
an exclusive right to the water privilege is to comply with the
provisions of section 41, which requires the holder of the record
to “eonstruct a ditch for conveying the water to the place where
it is intended to be used.” It is admitted that the plaintiff did
this, and when he did it the statute was satisfied, and I am unable
to see why, after being for many years in the undisturbed enjoy-
ment of his rights, they should now be questioned.

There is no suggestion that the plaintitf is wasting, improperly
using, or does not require the water, in which case the Gold
Commissioner has special power under sections 18 and 28 of the
Water Clauses Consolidation Aet, to cancel or otherwise deal
with the record. Nor isit alleged that he isin any way in conflict
with the laws of the other side of the boundary line, and even if
he were in such conflict, that is a matter for those there interested
to concern themselves about. The appeal should be allowed
with costs.

Appeul allowed, Irving J., dissenting.
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McCUNE v. BOTSFORD AND MACQUILLAN (Two Suirs.) IBVING, J.

. 1901.
Practice—*“ No order as to costs’—Meaning of. %0
Dec. 17.
The statement ‘‘no order as to costs,” means that each party must pay .
his own costs. FULL COURT.
A D 1902.
PPEAL from an order of IrvVING, J., dismissing an appeal by
June 14.

the defendant Botsford for a review of the taxation of the costs
of the actions. The facts appear in the following memorandum McCuxe
of judgment of Borsrorp
IrVING, J.: I am asked by the solicitor for the defendant to BT AL
make a memorandum in order that he may go to the Full Court
on my refusal to interfere with the decision of Mr. Registrar
Beck in the matter of taxation of a hill of costs.
This action was to adverse the defendant’s application for a
mineral grant. At the sitting of the Full Court here in Novem-
ber, an appeal from the decision in this case was on the list to be
heard. When it was reached, the defendant’s solicitor suggested
that the plaintiff had lost all interest in the case by reason of
his having allowed the mineral claim in respect of which he had
brought this action to lapse, and the appeal was ordered to stand ®VING, J-
over. It came on at a later date when the Court upon being
satisfied of the correctness of the defendant’s statement, struck
out the appeal, but refused to make any order as to the costs of
the appeal.* Some days after the Court of Appeal was adjourned
an order was made by me in Chambers dismissing the plaintiff’s
action, with costs, on the ground that the plaintiff had no longer
any interest in the suit.
The defendant thereupon made up his bill of costs including
therein the costs of the appeal; these costs the Registrar refused
to allow, and by consent of both parties, the matter was brought
before me. '
I refused to interfere with the Registrar’s decision, and gave
leave to appeal from my decision, and for that purpose ordered
that the proceedings be carried on in the Victoria Registry.

*See note 8 B, C, at p. 219,

Pﬂc.‘:ms e
(RSN
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The defendant, Botsford, appealed to the Full Court and the
appeal was argued at Victoria, on 14th June, 1902, before
HountER, C.J., DRAKE and MaRTIN, JJ.

Peters, K.C., for appellant: The question is whether the costs
of a pending appeal, when the action is dismissed, are costs in
the cause. An interlocutory appeal is a step in the cause and as
the actions were dismissed with costs, we are entitled to the costs
of the appeal. He cited Hawkins Hill Consoliduted Gold Min-
ing Co. v. Want, Johnson & Co. (1893), 69 LT.N.S. 297 ; Hately
v. Merchants Despateh Co. (1886), 12 A.R. 648; Woolley v.
Colman (1886), W.N. 36 and Stevens v. Keating (1850), 1 Mac. &
(. 658, where the costs of an unsuccessful motion were allowed.

[DRAKE, J.: When “no order as to costs” is made in refer-
ence to an appeal, doesn’t it mean that neither party shall get
any costs of the appeal? He referred to In re Hodgkinson
(1895), W.N. 85.

MaRrTIN, J., referred to Fawcett v. Canadian Pacific Roilway
Co. (1901), 8 B.C. 219.]

The Full Court did not make the technical order of “no order
as to costs” but simply did nothing in regard to costs, and no
order was taken out. I was counsel and did not ask for costs,
and the mind of the Court was never directed to the question of
costs. He cited also Harrison v. Leutner (1881), 16 Ch. D. 559
and Conybeare v. Lewis (1880), 13 Ch. D. 469.

Martin, K.C., for respondent, referred to the judgment appealed
from which stated that the Full Court refused to make an order
as to the costs of the appeal.

[DrAKE, J., read from his note book, and said that it appeared
that the order of the Full Court was “ no order as to costs,” fol-
lowing Fawcett v. Canadian Pacific Railway Co.]

HouxNteRr, CJ., in delivering the judgment of the Court, that
the appeal should be dismissed with costs, said that it appeared
that the Full Court had passed on the question of the costs of
the appeal, and had said that there would be no order as to costs,
which paradoxical as it might seem, meant that there was an
order as to costs, 4., that neither party should get any costs.

Appeal dismissed with costs.
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McNAUGHT v. VAN NORMAN ET AL. FULL COURT.

. . 1902.
Mineral claim—~Seizure by Sheriff of the interest of a co-owner—Lapse of 90

debtor’s mining license—Sheriff’s right to renew—>Mineral Act, Sec. 9 and ~ June 25.

Amendment of 1899, Sec. 4. MN avcHT
A

A Sheriff in possession of a free miner’s interest in a mineral claim has no vy, }})(;RM AN
power to take out a special free miner’s certificate under section 4 of
the Mineral Act Amendment Act of 1899, in the name of the judgment
debtor : neither has the Sheriff power to renew a certificate before lapse.
Where one or more of the co-owners of a mineral claim allow their free
miners’ certificates to lapse, their interests at once vest pro rafa in
their former co-owners.

APPEAL from judgment of IRVING, J., on an interpleader issue.
Writs of fieri facias against the goods of one J. A. McKinnon
were issued at the suit of the defendants and placed in the
Sheriff’s hands. On the 29th of March, 1901, the Sheriff seized,
under such writs, the one-quarter interest in the mineral claims
Hampton, Camp Fire, Ethel K. and Plunger, of which McKin-
non was the recorded owner, the plaintiff McNaught being the
recorded owner of a three-quarters’ interest in the claims., On
31st May, 1901, before sale by the Sheriff of the interest seized, Statement.
McKinnon allowed his free miner’s license to expire, without re-
newing it. With the purpose of reviving the interest of McKin-
non under seizure, the Sheriff on behalf of the ereditors applied
for, and obtained the issuance in McKinnon’s name, but without
his authority, of a special free miner’s certificate, under the
authority of section 4 of the Mineral Act Amendment Act, 1899,
This special certificate was issued on the 5th of June, 1901.
Prior to the expiry of McKinnon’s free miner’s certificate, the
plaintiff was a co-owner with McKinnon in the mineral claims in
question and claimed the interest seized, under section 9 of the
Mineral Act, and an interpleader issue was tried at Nelson, on
18th October, 1901, before IrRVING, J.

S. 8. Taylor, K.C., for plaintiff: The special free miner’s cer-

‘o . . . . . Argument.
tificate obtained by the execution creditors was issued without =~ ©
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FULL COURT. guthority, and is of no effect. Section 4 of the Act of 1899,

1902.  gives no privileges or rights to any one, other than the person
June 25. Whose certificate has lapsed. Even if the special certificate was

— properly issued, it has no effect in reviving the lapsed interest,
McNaveuT ! . N . :
v, as a third party, viz., the plaintiff has, by virtue of section 9 of
VANNORMAN tho Mineral Act, acquired an intervening title.
John Elliot (Lennie and Wragge, with him), for defendants :
The special certificate was issued by the authority of the Sheriff,
who must be regarded as the agent of the execution debtor, for
the purpose of obtaining this special certificate, besides McNaught
admits practically that he is holding MecKinnon’s interest for
him. The Sheriff’s duty is to protect the interests of the execu-
tion creditors, and he is therefore justified in issuing the certifi-
cate for the purpose of protecting the property under seizure.
[IrviNg, J.: It seems to me that neither the Sheriff nor any
one else, other than McKinnon, had a right to take out the
special certificate. Section 4 of the Act of 1899 confers a merely
personal privilege.]
In any event the case is not covered by the sections of the
Argument. Mineral Act under discussion at all. Upon the delivery of the
writ of execution to the Sheriff, or at least upon seizure, the
chattel interest of McKinnon in these mineral claims became
charged with the execution debs: R.S.B.C. 1897, Cap. 56, Sec. 16,
Sub-Sec. 16. Execution is an entire thing, and whenever consum-
mated, is regarded as executed from the time when the charge
attaches : Clerk v. Withers (1704), 1 Salk. 322 ; Osborne v. Kerr
(1859),17 U.C.Q.B. 144 Upon seizure the interest is in custodic
legts, and cannot be affected by any voluntary act of the debtor,
whether of omission or commission: Giles v. Grover (1832), 9
Bing. 128; Woodland v. Fuller (1840), 11 A. & E. 859.

Taylor, in reply : The Sheriff on seizure obtains no property
in the matter seized, but only the right to sell: Woodland v.
Fuller (1840), 11 A. & E. 859 at p. 866 ; Giles v. Grover (1832),
9 Bing. 128 at pp. 137, 138, 139 and 141. A mineral claim can-
not be in custodia legis, as it is a chattel real : Playfair v. Mus-
grove (1845), 15 L.J., Ex. 26.

His Lordship held that while the Sheriff could have sold Me-

IRVING, J. . . . . . A ,
""" Kinnon’s interest as long as it remained alive, the moment he
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allowed his license to expire his interest disappeared, and he ruLL courr.

gave judgment in favour of the plaintiff 1902.

The defendants appealed, and the appeal was argued at Van- _ju_nefs_'“

couver on lst May, 1902, before HuxTEr, CJ., WALKEM and McNavesr
v
MArTIN, JJ. VanNoRMAN

Sir C. H. Tupper, K.C., and John Elliot, for appellants.
8. 8. Taylor, K.C., for respondent.
25th June, 1902.

Hunter, C.J.: Interpleader issue to try the question whether
an undivided one-quarter interest in certain mineral claims
belongs to the claimant, or to the execution creditors of one Me-
Kinnon. McKinnon being the recorded owner of the interest,
allowed his free miner’s certificate to expire on May 31st, 1901,
without renewing it, and the Sheriff, who had seized on the 29th
of March, took out a special free miner’s certificate in McKinnon’s
name on the 5th of June on behalf of the creditors.

There can be no doubt, I think, that-on the lapse of McKin-
non’s certificate, his interest vested ipso facto in McNaught by
virtue of section 9 of the Mineral Act, unless the effect of that
section is cut down by section 4 of the Mineral Act, 1899. This
latter section provides, in effect, that if any person allows his
certificate to expire, he may obtain a special certificate which
shall revive his title to all claims owned by him, either wholly
or in part, at the time of the lapse, except such as had previously #U¥TER, €.J.
passed to some one else.

There appears to be no real difficulty in reconciling the sections,
as the words “or in part” may be satistied by supposing that
the Legislature had in view the possible case of two or more co-
owners allowing their certificates to lapse simultaneously, which
could easily enough occur by reason of the change in the law
made by the previous section making all certificates expire on
every 38lst day of May. It is worthy of notice that the words
“either wholly or in part” have been dropped out of the re-
enactment of 1901, which does not, however, affect this case, but
the circumstance is perhaps an additional reason for thinking
that the Legislature did not intend to interfere with section 9.

In the next place, the Act of 1899, in terms confers the right
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FULL COURT. to take out the special certificate on the person whose certificate

1902.  has lapsed, and not on him and his assigns by operation of law

June 25. or otherwise, and by section 3 of the principal Act the certiticate
MoNavams is not transferable.

. Moreover, the Sheriff acquires no title to the interest of the
VANNORMAN ¢ v acution debtor : he is in possession, actual or constructive, as
the case may be, and is wmerely the instrument of the law by
which the title is transferred to the purchaser, as is plain from
the fact that in the event of his being paid out by the debtor
before sale no re-assignment to him from the Sheriff is necessary :
HONTER: €1+ Giles v. Grover (1832),1 CL & F., per Patteson, J., at pp. 76-7; per

Taunton, J., at p. 114; per Vaughan, B, at p. 143; per Tindall, C.J.,
at pp. 204-5; per Lord Tenterden at p. 218; Playfuir v. Musgrove
(1845), 15 L.J., Ex. 26.

I think the judgment should be affirmed with costs.

WALKEM, J.: T agree with the learned Chief Justice that the
appeal should be dismissed with costs.

No person, except he is specially authorized to do so, has the
right to take out a free miner’s licence in any other person’s
name. The same rule applies to the special licence taken out by
the execution creditor in McKinnon’s name, as there is no
evidence that McKinnon gave him authority to use his name.

Under the Mineral Act, a miner’s licence is not transferable,
yet the execution creditor by his unauthorized act, has, in effect,
endeavoured to defeat this regulation of the statute by securing
the licence for his own purpose, and in McKinnon’s name. The
fact that McKinnon did not take out the special licence makes
that licence, as it seems to me, nugatory. According to a well-
known principle of law, the creditor mentioned can obtain no
advantage from the licence, as his act, in obtaining it, was illegal.

The phrase “ wholly or in part” in section 9 of the Mineral
Act of 1899, means, as I read the context, the whole or any part of,

WALKEM, J.

or interest in, a mineral claim which a miner may happen to own.

MeNaught’s title to the ground in dispute has been conferred
upon him by section 9 of the Mineral Act, and, obviously, cannot
be defeated by the illegal act which I have mentioned. The
appeal must be dismissed with costs.
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MartiN, J.: It is first contended for the respondent that the
effeet of the proper construction of seetion 4 of the Mineral Act
Amendment Act, 1899, is to confirm in him the interest of Me-
Kinnon in the mineral claims set out in the interpleader issue.
When McKinnon’s certificate expired, he, by virtue of section 9
of the Mineral Act, absolutely forfeited all his interest in said
claims, and that interest, ipso facto, became vested in his co-
owner, the respondent, who at and from the moment of expira-
tion of the said certificate became the sole and absolute owner of
the claims, unless it is possible to revive as against him the
interest of his former co-owner, McKinnon. According to said
section 4, a special certificate may be obtained under certain con-
ditions, and “it shall have the effect of reviving the title of
the person to whom it is issued to all mineral claims which
such person owned, either wholly or in part, at the time of the
lapse of his former certificate, except such as under the provisions
of the Mineral Act had become the property of some other person
Now,

33

at the time of the issue of such special certificate.
as has been noticed, the fact is that under the provisions of said
Mineral Act the three claims in question had become the sole
property of the respondent before the special certificate relied
upon was obtained, so I see no escape from the conclusion that
the exception in section 4 is, on the facts of this case, a bar to
the revival of McKinnon’s interest in the claims in question. It
may possibly be, as suggested, that it was not the intention of
the Legislature to go to that length, but the language being clear
and unambiguous I am unable to take any other view of the
watter. It is consequently unnecessary to discuss the other
points which were argued except to say that after a perusal of
the evidence I cannot see anything that would point to the con-
clusion that McNaught should in any way be regarded as trustee
for McKinnon. The appeal should be dismissed with costs.

Appeal dismissed.
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rurt courr. MACAULAY BROTHERS v. VICTORIA YUKON TRADING

1902. COMPANY.
June 25;_ Practice—Special indorsementi—Action on judgmeni—Interest till judgment—
MACAULAY Liguidated demand.
BROTHERS

v. A claim for interest ‘‘until payment or judgment’ is not a claim for a

V.Y.T. Co. liguidated demand, within the meaning of Order III., r. 6, except for
example, where the cause of action is in respect to negotiable instru-
ments, in which case the interest is by section 57 of the Bills of Ex-
change Act, deemed to be liguidated damages.

Interest claimed under a statute cannot be the subject of special in-
dorsement unless it is stated in the indorsement under what Act the
interest is claimed.

A specially indorsed writ should state specifically the amount due, and
when a claim is made for the taxed costs of a foreign judgment, the
date of the taxation should be stated.

Decision of WaLxewm, J., reported ante at p. 27 reversed, Magrtix, J.,
dissenting.

APPEAL by defendant Company from the judgment of

WALKEM, J., reported ante at p. 27, refusing to set aside a judg-

Statement. . . ,
ment signed in default of defence.

The appeal was argued at Vancouver, on 17th April, 1902,

before HUNTER, C.J., IRVING and MARTIN, JJ.

Note :—The indorsement was as follows:

““The plaintiffs’ claim is for money due from the defendants to the
plaintiffs on a final judgment recovered by the plaintiffs against the defend-
ants in an action brought by the plaintiffs against the defendants in the
Territorial Court of the Yukon Territory.

¢ Particulars:

‘ The action is distinguished in the Cause Book of the said Territorial
Court of the Yukon Territory as 868-1900, and the said judgment which is
dated the 11th day of December, 1901, is for $3,304.35 and costs to be taxed,
and the said costs were duly taxed and allowed at $1,400.00.

“ Judgment, including costs ............. ... il $4,704 35
‘“ Interest thereon at the rate of five per cent. per annum to
dateof writ... ... ... . ... 17 83
$4,722 18

““ The plaintiffs will also claim interest at the rate of five per cent. per
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Dujf, K.C., for appellant: The writ is not specially indorsed. FoLL courr.
The claim for interest from the date of the writ till judgment is 1902,
not a liquidated demand and cannot be so described apart from yype 25.
some statute declaring it to be a liquidated demand. Cap. 81 of

. Macavray
52 Vict., amending the Interest Act, applies only to the North- Brormmss
West Territories, and is the only statute bearing on the question, v v "1 oo
as in 1898, the Yukon Territory was severed from the North-
West Territories, but the laws then in force remained in foree in
the new Territory; in 1900, by Cap. 29, Sec. 1, the rate of
interest was reduced from six per cent. to five per cent.

Interest payable by agreement or fixed by statute may be
claimed, if properly set out, up to the date of the writ, but not
“till payment or judgment.” The case of a negotiable instru-
ment is an exception governed by a special statute. A definite
sum must be claimed. He cited Sheba Gold Mining Co. v.
Trubshawe (1892), 1 Q.B. 674 and 61 L.J., Q.B. 219 ; London and
Unaversal Bank v. Earl of Clancarty (1892),1 Q.B. 689 ; Odgers
on Pleading, 4th Ed., p. 50 ; British Columbia Land and Invest-
ment Company v. Thain (1895), 4 B.C. 321, a strong case in our
favour which has been standing for seven years, and as a rule Argument.
of procedure should not be departed from: see Fraser v.
Elrensperger (1883), 12 Q.B.D. 318.

The claim for interest is one on costs, but it is not alleged
when the costs were taxed, and itis not alleged that the interest
is claimed under the Dominion Act relating to the Yukon.

Cassidy, K.C., for the respondents: Any claim for damages
liquidated by the act of the parties, or by statute, can be specially
indorsed, and when constituting a continuing cause of action can
be claimed by special indorsement and assessed down to the date

annum on the said sum of $4,704.35 from the date of the writ herein until
payment or judgment in this action.

‘“ Place of trial, Victoria.

¢ Delivered this ninth day of January, A.D. 1902.

“Robert Cassidy,
““ Plaintiffs’ Solicitor.

“ And the sum of $30.00 (or such sum as may be allowed on taxation)
forcosts. If the amount be paid to the plaintiffs, or their solicitor or agent,
within four days from the service hereof, further proceedings will be
stayed.”
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of judgment by r. 364. One instance of a claim for damages in
their nature unliquidated, being held by the Courts to be a
subject of special indorsement, is a claim for damages for the
dishonour of a bill of exchange or promissory note, and that by
reason alone of the language of section 57 of the Bills of Exchange
Act, which says that interest on a dishonoured bill till payment
shall be deemed to be liquidated damages, is taken to be
the equivalent of saying that it shall also be considered as
capable of special indorsement, and such interest on an
overdue bill is therefore put on precisely the same basis as
interest due by contract or by statute. It is certainly not
put any higher. It is not to be dealt with exceptionally to,
but in the same manner in all respects as interest due by con-
tract or statute, it is merely brought by the Act within the rule
affecting the latter. In an action on a bill of exchange, a claim
for interest till judgment may be specially indorsed : see London
and Universal Bank v. Clancarty (1892), 1 Q.B.at p. 695, where
A. L. Smith, J,, says, “It is clear that the meaning of sub-s. 1
is that the amount of the bill, the interest, and the expenses of
noting or protest, are all to be recovered as liquidated damages.
It is argued that that does not cover interest down to judgment,
but only interest to the date of the writ. Why should that be so ?
By Order XXXVI, r. 58, ‘where damages are to be assessed
in respect of any continuing cause of action, they shall be assessed
down to the time of the assessment —that is to say, down to the
date of judgment.” That is a decision that all interest recover-
able as liquidated damages can be claimed down to judgment,
because and only because, it is to be “deemed to be liquidated
damages.”

The common form of special indorsement for a claim under a
judgment of the High Court in England is found at p. 253 of
Bullen and Leake’s precedents, 1897 edition. It does not plead
or refer to the statute providing for interest on judgments since
domestic statutes need not be, and ought not to be, pleaded, but
it claims interest at the statutory rate, that interest is calculated
and the sum computed is claimed, up to the date of the writ.
Calculation to an uncertain date beyond that is from the nature
of the case impossible; and the indorsement in the form there-
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fore concludes with a claim for interest at the same rate until FuLL courr.
judgment. Id certwm est quod certum reddi potest. As to the 1902,
claim for interest, we are in exactly the same situation as if the Jyupe 25.
interest was claimed under a judgment of our own Court, instead MacAvar
of the Yukon Court, as the interest in both cases is recoverable Brormrrs -
under the Dominion Statute, therefore, the form in Bullen and y v ”T Co.
Leake is applicable to this case. The defendant can either pay
the amount indorsed and the lump costs indorsed, or he can
refuse to pay and leave the computation of the additional interest
" and taxation of the costs to the officer of the Court who enters
the judgment. Lord Coleridge’s judgment in Sheba Gold Min-
wng Co. v. Trubshawe (1892),1 Q.B. 674, does not say that when
interest accrues at a rate fixed by contract or statute that it can-
not be claimed down to judgment in a special indorsement : See
at p. 682, “we think that a statement of claim which demands
interest, but shews no legal liability to pay it, is upon general
principles defective. Again, all the forms claiming interest men-
tion the specific sum claimed. We think this is as it should be.
It is important that a man, who is to be proceeded against sum-
marily for judgment, should know exactly how much he has to
pay if he wishes to stay the action, and should not be called
upon to take the risk of caleulation.” The forms which
Lord Coleridge spoke of were not forms abandoning interest
from the date of the writ, but were forms eclaiming interest
duly calculated to the date of the writ and claiming at the same Argument.
rate till judgment. In all the cases cited contra the gpecial in-
dorsement contained a claim for interest down to judgment, and
in none was it held that such a claim was improper if the in-
terest was due by contract or statute, and in none was the con-
tention advanced that in no case could a special indorsement
claim interest down to judgment, except in London, &c., v. Clan-
carty, when the point was disposed of by A. L. Smith, J, as
already indicated.
The report of British Columbia Land & Investment Co. v.
Thain (1895), 4 B.C. 8321 does not shew the contract under which
the interest was claimed. If the meaning of that judgment is
that in no case can a special indorsement claim interest till judg-
ment, it is wrong. In Wilks v. Wood (1892), 1 Q.B. 684 the
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action was on an open account for goods sold and delivered and
interest from the date of the writ was claimed till payment or

June 25. judgment—there was no objection, (and this was after Sheba v.

MACAULAY
" BROTHERS

v,
V. Y. T Co.

HUNTER, C.J.

Trubshawe was decided), that in no case can interest from the
date of the writ be claimed, but only that in the absence of con-
tract the interest so claimed was unliquidated damages: See
language of Fry, L.J., and Lopes, L.J., at p. 687.

In Hollender v. Ffoulkes (1894), 16 P.R. 175, the action wason a
foreign judgment, and a claim for interest to judgment was
spécia,lly indorsed. No foundation for that claim was alleged,
t.e., the foreign statute was not pleaded. It was properly held
to be a bad special indorsement, but see language of Street, J., at
p- 176.

Duff, replied.

30th April, 1902.

Huxter, C.J.: In this case an action is commenced on a
judgment recovered between the same parties in the Yukon Ter-
ritorial Court, the writ being indorsed as follows: [Setting out
the indorsement.]

The defendants appeared and demanded a statement of claim,
but having filed no defence the plaintiffs took judgment by default
under r. 242 (Order XXVII, r. 2)) The defendants moved to
set aside this judgment on the ground that they were entitled to
have a statement of claim delivered inasmuch as the writ was
not specially indorsed, which motion was refused, the learned
Judge holding that the writ is specially indorsed.

Mr. Dujf’s first contention is that the writ is not specially in-
dorsed because of the claim for interest from the date of the writ
until payment or judgment and in my opinion, this contention is
sound.

To look first at the Rules and the Forms. The right to
specially indorse the writ exists in the words of r. 15 (Order III,
r. 6) “ where the defendant seeks merely to recover a debt or
liquidated demand in money payable by the defendant, with or
without interest.” The word “liquidated” primarily means
ascertained, not ascertainable; and so, giving the word its natural
meaning, the rule would appear to imply that only a specific
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ascertained sum can be made the subject of special indorsement. FULL cOURT.
The forms of special indorsement in the Appendix all shew 1902.

that only specific sums are claimed, and any one looking at an  June 25.

indorsement cast in one of these forms knows instantly what the Macroias

defendant is called upon to pay and no computation is called for. Brormers

Then as to the decisions. V. Y.F. Co.
In Sheba Gold Mining Co. v. Trubshawe (1892), 1 Q.B. at p.

682, Lord Coleridge, C.J., in delivering the judgment of five

Judges (who, according to the report in the Law Journal, were

summoned specially in order to settle the question, there being

contrary rulings at Chambers) says: “So regarded, we

think that the claim in the present case departs from the

requirements of a special indorsement in two respects: (1.)

it does not shew that the interest is claimed as being due

by contract; (2.) no definite sum is claimed. All the forms

given in Appendix C, s. Iv., in which interest is claimed are

cases of interest due either by express covenant, or upon

bills or notes. By s. 57 of the Bills of Exchange Act, 1882, (45

& 46 Vict. c. 61), the last mentioned interest is to be deemed

liquidated damages; and we think that a statement of claim

which demands interest, but shews no legal liability to pay it, is

upon general principles defective. Again, all the forms claiming

interest mention the specific sum claimed. We think this is as

it should be. It is important that a man, who is to be proceeded

against summarily for judgment, should know exactly how much #UNTER, €.J.

he has to pay if he wishes to stay the action, and should not be

called upon to take the risks of calculation. A claim for interest

which is not thus specific departs in a material and important

respect from the forms to which a special indorsement is required

to conform.”
In Wilks v. Wood, in the same volume at p. 687, Fry, LJ.,

says: “One of the objects of a special indorsement is that the

sum may be an ascertained one, so that the defendant may know

what amount he has to pay to stay further proceedings. To my

mind, the obvious intention of the Legislature would be defeated

if we held that such a claim for interest as that in the present

case, where a claim for an unliquidated amount is added to a

liquidated demand could be treated as a special indorsement,.
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“TI quite agree with the decision that was arrived at by the
Judges of the Queen’s Bench Division in Sheba Gold Mining
Co. v. Trubshawe and with the grounds given for that judg-
ment.” And Lopes, L.J,, says at p. 688: “The object plainly is
that the defendant may be able to look to the writ and see with-
out any assistance what sum he must pay in order to stay the
action,” or as the report in Wilksv. Wood (1892), 61 1.J., Q.B. at
p- 518 hasit: “(Rule 7, of Order IIL) therefore shews how import-
ant it is that the exact sum claimed should be clearly made
known to the defendant, so that he may be able to look at the
writ, and without any assistance see what sum he has to pay in
order to stay the action,” and I need not add that there are
many people who can read writs but who cannot compute
interest.

In both these cases there was a claim for interest from the
date of the writ until payment or judgment, and in the first case,
the rate was mentioned, so that we have I think the clear deci-
sion of five Judges approved by the Court of Appeal, that a
claim for interest at a specific rate from the date of the writ
until payment or judgment, is not a claim for a specific sum and
therefore not susceptible of special indorsement.

Then came London and Universal Bank v. Earl of Clancarty
(1892), 1 Q.B. 689, and Lawrence & Sons v. Willcocks, ib., p.
696, which decided that in the case of specially indorsed writs to
recover on a negotiable instrument under the Bills of Exchange
Act a claim for interest until payment is a liquidated demand
within the meaning of the rule by reason of section 57 of the Act.
Denman, J., says at p. 693, “The principle laid down in Sheba
Gold Miming Co. v. Trubshawe and its companion case, is appli-
cable to a different state of things to that contemplated by sub-
section 3, which may be so construed and worked as to consider
interest up to payment or judgment as being in the nature of
liquidated damages,” and Smith, J., says at p. 695, “ interest down
to judgment is recovered as liquidated damages, and all the
Judges in the last mentioned case, say that the decision is based
wholly on section 57 of the Act.”

A glance at the section shews that a claim for accruing interest
is the only claim included which is not for a specific ascertained
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sum, the others being for the amount of note and the expenses of FuLL courr.

noting and protest. 1902.
The only reason for the existence of the stipulation about gyne 25.

liquidated damages was to bring a claim for aceruing interest Meorvins
until an unascertained date within the rule, as it cannot be Broruers
reasonably contended that if the Act allowed the interest only v v "5 co.
until the date of the writ, there would be any necessity for the
stipulation, as this would be liquidated damages without any
such stipulation. All then that these cases decide is this, that
such a claim is permissible in the case of negotiable instruments
by reason of the stipulation about liquidated damages.
We have then, Sheba Gold Mining Co. v. Trubshawe and
Wilks v. Wood, laying down the general rule that a claim to be
a liquidated demand within the meaning of the rule, must be for
a specific ascertained sum, and the last two cases deciding that
section 57 of the Bills of Exchange Act created an exception to
the rule.
Mr. Cussidy argued that the Interest Act and Amending Acts
have the same potency as the Bills of Exchange Act, to bring a
claim for interest until payment or judgment within the rule,
but there is nothing in the Interest Acts enacting that such a
claim shall be deemed to be liquidated damages ag there is in the
Bills of Exchange Act.
Some discussions about the nature of interest on judgments
and claims therefor in specially indorsed writs are to be found FUNTER, C.J.
in the cases of Solmes v. Stafford (1893-4), 16 P.R. 78,264 and
Hollender v. Ffoulkes (1894),4b.,175 and in the latter case there
was a claim for interest until judgment, but it is evident from
the remarks of Street, J., that his mind was not directed to the
exact point that we are now dealing with.
And generally, in regard to authorities, it has been said over
and over again that a decision is valueless as a guide unless it
discloses some principle. Jessel, M.R., says in In re Hallett's
Estate (1880), 13 Ch. D. at p. 729, “ we must remember that the
law ascertained in the decision or judgment which guides a future
Judge or another Judge in applying it, is simply the expression
of principle, which is to be ascertained from the judgment.” The
same learned Judge says in Talbot v. Frere (1878), 9 Ch. D. at
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p- 574, “Then, the argument being exhausted-—or for lack of
argument—recourse is had to authority, and three cases have
been cited. All I can say is, I do not understand them. It isno
use my commenting on them, I cannot make out any prineiple
on which they are decided, and I confess I do not understand
them. As I have often said, I cannot follow an authority un-
less I understand its principle. If a case lays down a principle
it is a guide to other Judges, but a mere decision where you can-
not find out the principle, is of no use at all. The only use in
citing an authority is as an illustration of some principle or rule
of law, but where none is to be found and none to be extracted
from the case cited, it is utterly useless for the purpose of a
Judge, however desirous he may be of following it.” And Parke,
B, says in Watson v. Pearson (1848), 2 Ex. 581 at p. 594,
“The only authority at variance with the view to be taken on
this subject is that of Hawker v. Hawlker (1820), 3 B. & Ald. 537,
But in the facts of that case there were some peculiarities, and, no
reasons being given for the certificate, we are unable to ascertain
the principle on which the Court proceeded.”

Now, the only principle bearing on this question that I have
been able to collect from the decisions is the one laid down in
Sheba Gold Mining Co. v. Trubshawe, which is, that there must
be a specific sumn claimed, and this principle is manifestly the one
present throughout all the forms.

I think, having regard to the nature of the machinery, which
1t ig the office of a special indorsement to set in motion, that we
should cleave to the principle and not undermine it by creating
exceptions unless unmistakably told by the Legislature to do so,
as in the case of Bills of Exchange Act, and that we should
accordingly hold that while a claim for interest accruing up to
an unascertained date may possibly be a liquidated demand with-
in the ordinary meaning of the phrase, it is not so, within the
meaning of the phrase as used in Order IIT, r. 6.

In this view I find I am supported by Mr. Odgers in his work
on Pleading, 4th edition, in which he says, at p. 50, “ In the absence
of any express enactment enabling him so to do, a plaintitf has
no right to indorse his writ with any claim that has not at that
moment arisen,” and by the statement in the Yearly Practice for
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1902, at p. 145, where it is said that the principle seems equiv- FULL cOURT.
alent to saying that interest can only be claimed up to the date  1902.
of the writ. June 25.
Mr. Cassidy sought refuge in the maxim 4d certum est quod Mrcaviay
certum reddi potest, but there is little confidence to be placed in Brormers
a maxim which is in reality a contradiction of the logical truthy v '3 co.
that a thing cannot both be and not be, and to my mind there is
a solid distinction between a thing which is ascertained and one
which is agcertainable.
Another objection raised was that the indorsement does not
shew how or under what Act the interest is payable. I think
this objection is also fatal, especially when the enactment giving
the interest is of local application and will content myself with
quoting from the Yearly Practice, 1902, p. 143, “If interest is
claimed the writ must shew that it is payable either under an
agreement (express or implied) or as an amount fixed by statute:
Sheba Gold Mining Co. v. Trubshawe (1892), 1 Q.B. 674; Wailks
v. Woods, ib., 683, C.A.; Paxton v. Baird (1893), 1 Q.B. 189 ; and
this must be shewn by the writ itself, and it is not sufficient if it
appears only in the affidavit required by Order XIV. (Gold Ores
Reduction Company v. Parr (1892), 2 Q.B. 14.)”
Another was that there was to shew nothing when the costs
were taxed, and therefore nothing to shew when the interest
began to run on the costs. When the amount of the costs is
stated to be $1,400.00 this is enough to shew that the objection is **¥ "% ¢
not a purely captious one. In any event, I think it also is well
founded. But I think there are other objections which I may as
well point out.
In the first place, when the Interest Acts are examined the
interest is found to be given, not absolutely, but si non and it
seems to me that where a thing is given si non, the si non is
part of the gift and ought to be negatived in claiming the gift.
This being so, after stating the claim for interest at the rate
allowed by statute, and under the statute there ought to have
been an allegation that “the said interest is calculated from the
giving of the said judgment, it not being otherwise ordered by
the said Court.”
And this brings me to point out that only the date of judgment
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FULL COUET. is alleged, and not when the judgment was “ given,” which is the
1902.  time fixed by the Act from which the interest may run. It is
June 25. obvious, without saying more, that the judgment may have been
MacAULax. “given” on some other date, but I do not lay much stress on
Broruers bhis, as perhaps we may assume that it was given on the day of
V. v Co, its date. But there is the more formidable objection that there
are not enough particulars stated so as to enable the defendants
to know in the words of Cockburn, CJ., in Walker v. Hicks

(1877), 3 Q.B.D. 8, whether they should pay or resist.

It is quite consistent with everything stated, that there may
be a set-off or award on a counter-claim contained in the judg-
ment, as there is no statement that any specified sum is due
which, I may remark, is required to be stated in all the forms.
The amount is here left to inference, and certainly I think thata
special indorsement ought not to be so meagre as to omit to state

HUNTER, C.J. plainly what amount or balance is due from the defendant.

It may be said that the defendants ought to know all this, but
it may very easily be, that no officer of the defendant Company
who is cognizant of all the facts, resides in this jurisdiction, or it
may be that he has left the Company, but without speculating
further, I think the defendants are entitled to the positive
statement.

I may add that this case vindicates the wisdom of the saying
that the working of the special indorsement machinery ought to
be carefully watched.

For these reasons I think the appeal should be allowed with
costs.

mviNg, 5. IRVING, J., concurred with HUNTER, C.J.

Marriy, J.: By the statute of Canada, 32 Vict., Cap. 81, Sec.
2, 1889, the Act Respecting Interest, R.S.C. 1886, Cap. 127, is
amended by providing that in the North-West Territories “every
judgment debt shall bear interest at the rate of six per cent. per
annum until the same is satisfied” By 61 Viet, Sec. 9, the
Yukon Territory Act, the said provision is extended to the
Yukon, but by 63-4 Viet., Cap. 29, Sec. 1, the rate of interest is
reduced to five per cent.

In addition to the claim forinterest on the judgment recovered

MARTIN, J.



IX.] BRITISH COLUMBIA REPORTS. 147

in the Yukon up to the date of the writ there is indorsed a fur- ¥urLL courr.
ther claim for “interest at the rate of five per cent. per annum 1902.
on the said sum of $4,704.35, from the date of the writ herein June 25.
until payment or judgment in this action.” Macaoiay
It is contended for the defendant Company that interest, sub- Brormers
ject to one exception, can only be claimed up to the date of they v "1 co.
writ: Sheba Gold Mining Co. v. Trubshawe (1892), 1 Q.B. 674.
The exception mentioned occurs in a case decided less than a
month afterwards in the same division, London and Universal
Bank v. Earl of Clancarty, Ib., 683; 61 L.J., Q.B. 225, affirming
Mr. Baron Pollock, and distinguishing the Sheba case, and it is
that in an action within section 57 of the Bills of Exchange Act
interest till payment or judgment may be claimed as a good
special indorsement, for the reason that said section provides
that the measure of damages, which shall be deemed to be liqui-
dated damages, shall be the amount of the bill, interest thereon
from the maturity of the bill, the expenses of noting and, where
necessary, the expense of protest. ‘
The Sheba case, though not a decision of the Court of Appeal,
was, from the importance of the questions involved, decided by
a very strong bench of five Judges, and therefore carries much
weight so far as the point actually decided is concerned, but not
otherwise. In this relation, I think it desirable to cite two ob-
servations of the Lord Chancellor in the late very important case
of Quinn v. Leathem (1901), A.C. 495, at p. 506: MARTIN, J.
“Every judgment must be read as applicable to the particular
facts proved, or assumed to be proved, since the generality of
the expressions which may be found there are not intended to be
expositions of the whole law, but governed and qualified by the
particular facts of the case in which such expressions are to be
found. The other (observation)is that a case is only an author-
ity for what it actually decides.”
What then did the Sheba case (and Ryley v. Muster, deter-
mined with it) actually decide? Mr. Justice A. L. Smith, in
London and Universal Bank v. Earl of Cluncarty answers that
question by saying: “ In my opinion they apply to this, and to
this only—namely, that where the plaintiff has to resort to the
statute 3 & 4 Will. IV, Cap. 42, Sec. 28, to get interest in the
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nature of damages, he cannot claim it on a specially indorsed
writ.” I quote from the Law Journal report at p. 227.

Twelve days after London v. Clancarty the Sheba case was
affirmed by the Court of Appeal in Wilks v. Wood (1892), 1 Q.
B. 684, and a few days later, on April 4th, the same Court in
Lawrence & Sons v. Willcocks, Ib., 696, on appeal from the
Divisional Court (composed of Denman and A. L. Smith, JJ.),
affirmed its ruling, followed the decision in London v. Clancarty,
and unanimously declared that the question there whether the
demand was a liquidated demand in money turned solely on the
57th section of the Bills of Exchange Act, and if it were such a
liquidated demand, then the case was within Order III, 1. 6, as
being a special indorsement. And it was unanimously decided,
affirming the two Judges below, that it was a liquidated demand
because theliquidated damages given by that section are included
in that term.

Since that case “the law has been completely settled” on
the point, as Mr. Justice A. L. Smith said the following month
in the Queen’s Bench Division in Gold Ores Reduction Company
v. Parr (1892), 2 Q.B. 14, where he goes on to state “it is estab-
lished beyond doubt that where interest is claimed by a specially
indorsed writ, it must either be payable by agreement, or fixed
by statute.” I may mention that in this case the two Judges
composing the Court both treat certain observations in the judg-
ment in the Sheba case relating to looking at the affidavits as
obiter dicta.

It requires a close perusal of the above cited cases to ascertain
the real point decided in each, because undoubtedly there are
loose expressions in some of them which are apt to mislead. But
there is no mistaking the principle finally laid down by the
Court of Appeal in Lawrence & Sons v. Willcocks, and if there
is anything in the other cases not in harmony with that principle,
Lawrence & Sons v. Willcocks as the latest binding authority,
must prevail.

Applying the foregoing to the case at bar, there is here, as
there was in the case last mentioned, a statute fixing interest as
a liquidated demand, which is the reduction of it to a debt, and
furthermore, the enactment relied on here is in two importan
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particulars stronger in a plaintiff’s favour than section 57 of the ruLL courr.
English Bills of Exchange Act would be, because (1.) our act  1902.
definitely fixes the rate at five per cent. while no rate is men- June 25.
tioned in section 57, and (2.) our act is absolute in its terms and MACATIAT
gives interest unconditionally, whereas sub-section 3 of section Brormers
57 provides that “such interest may, if justice require it, bev. v co.
withheld wholly or in part, ete” But notwithstanding the
elements of uncertainty as to the recovery of interest thus
apparently introduced, the English Courts, as has been seen,
have held that as the statute declares that all those things there-
in mentioned were “to be deemed to be liquidated damages,”
they were equivalent to a liquidated demand, and so were the
subject of a special indorsement.
It cannot, it seems to me, be doubted that if the statute now
before us were before the English Courts the same construction
would be placed upon it as upon said section 57, so far as the
present point is concerned, and we should do the same here.
Such being the case, I proceed to consider the contention that
the indorsement should have contained an allegation that interest
was claimed under the said Act Respecting Interest and
amendments.
It is certain from the cases above cited, and the further case of
Dando v. Boden (1893), 1 Q.B. 318, that in claiming interest or
expense of noting or protest, under said section 57 of the Bills
of Exchange Act, it is not necessary to mention that statute. MARTIN, J.
Why, then, should it be necessary to do so under this one ? In
McVicar v. McLaughlin (1895), 16 P.R. 450, the Court of
Avppeal, and in Clarkson v. Dwan (1896), 17 P.R. 206, the Divi-
sional Court in Ontario have held that a claim for “interest”
simply, when interest is payable by statute, is sufficient and that
it is not even necessary to specify the rate because that must be
assumed to be the rate fixed by law; in the case at bar the
proper rate is set out—five per cent.
As a matter of pleading, there is no ﬁecessity for the plaintiff
to plead the statute on which he founds his claim, and by section
7, sub-section 54 of the Interpretation Act, this Court must
Jjudicially notice all public acts without their being specially
pleaded. The Act Respecting Interest is a public act dealing
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with a matter which is exclusively within federal control; two
sections of it were declared to apply to the Provinces of Ontario
and Quebec, five others to Nova Scotia, five others to New
Brunswick, three others to this Province, two others to Prince
Edward Island, and by the said amendments of 1889, three others
to the North-West Territories, since extended to the Yukon.
Under such circumstances it cannot be binding on the public
piece-meal—it must operate as a whole, or not at all. Though the
judgment sued on is a foreign judgment so far as this Province
and Court are concerned, nevertheless the statute which declares
the rights in question is a federal one, and the case differs essen-
tially from an action which might be brought on a foreign judg-
ment recovered in a Province which had the right to pass an act
respecting interest; and since under our constitution such a thing
is impossible, the present situation is therefore exceptional.

The result is, consequently, that in my opinion it is unneces-
sary to set out the statute in the indorsement.

I wish to add that I have not overlooked the case of British
Columbia Land and Investment Co. v. Thain (1895), 4 B.C. 321,
decided by Mr. Justice DRAKE, nor the prior case of McClary
Manufacturing Co. v. Corbett (1892), 2 B.C. 212, decided by the
Divisional Court, but they are quite as distinguishable from this
case as London v. Clancarty and Lawrence & Sons v. Willcocks
are distinguishable from the Sheba case.

A further objection was taken that interest is also claimed on
the costs as taxed, though the time when such interest began to
run is not stated, nor even the date of taxation. According to
the indorsement * the said judgment which is dated the 11th day
of December, 1901, is for $3,304.35, and costs to be taxed, and
the said costs were duly taxed and allowed at $1,400.00.”
Though at first this certainly seems an indefinite allegation, yet
sections 8 and 4 of the said Act of 1889, provide that interest on
“every judgment debt,” unless otherwise ordered by the Court,
“ be calculated from the time of therendering of the verdict or of
giving the judgment as the case may be, notwithstanding that
the entry of judgment upon the verdict or upon the giving of
the judgment shall have been suspended by any proceedings
either in the same Court or in appeal” And it must, I think,
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in the absence of anything to point to another conclusion, be FULL couvET.
presumed that the date mentioned is that on which judgment 1902.
was given, and though the costs were not then taxed, yet they June 25.
had been incurred, and when the exact amount thereof had been _NIACAULAY
ascertained they would be added to and form part of the judg- Brormess
ment debt and bear interest in the same manner. V. Y. 0. Co.
Though a critical examination of the indorsement may suggest
other questions for discussion, yet since the foregoing are the only

points argued below, or before us, I do not think it advisable to

. MARTIN, 1.
consider them.
The appeal should be dismissed with costs.
Appeal allowed, Martin, J., dissenting.
OKELL MORRIS & CO. v. DICKSON ET AL. HUNTER, C.7T.
Assignment of debt-—Notice—Cause of action. 1902.
June 10.

Where a debt has been assigned by way of mortgage, but no notice in writ-

ing of the assignment has been given to the debtor, the cause of action  OkELL
Mozrris &

Co.
v.
ACTION in the County Court for a debt which had been assigned DTCKSON
by way of mortgage to the Bank of Montreal. The amount

claimed was for the price of goods sold and delivered.

still remains in assignor.

Fell, for defendant, contended that the plaintiff Company had
no cause of action,
Huarold Robertson, for plaintiff.

10th June, 1902.
HunTeR, CJ.: This is an action by bankrupt assignors for a
debt assigned by them to the Bank of Montreal by the usual all-
enveloping mortgage. The mortgage assigns the debt inter alia

Judgment.
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to the Bank with the common proviso for redemption, and is
therefore an absolute assignment within the meaning of sub-
section 17 of section 16 of the Supreme Court Act, R.S.B.C. 1897,
Cap. 56 : Tuncred v. Delagoa Bay and East Africa Railway Co.
(1889), 23 Q.B.D. 239 ; but no notice in writing of the assignment
has been given by the Bank to the defendants. Mr. Fell objects
that the assignors have no cause of action on the ground that it
became vested in the Bank by virtue of the mortgage. As no
notice has been given, the case is obviously without the purview
of the Act, and is therefore governed by the law as it stands un-
affected by the Act. I think there is no doubt that the cause of
action quoad the defendant is still vested in the assignors, for
until the notice is given the assignee would have to make the
assignors parties to the proceedings: Walker v. Bradford Old
Bank (1884), 12 Q.B.D. 511 at p. 517 ; Hudson v. Fernyhough
(1890), 61 LI'N.S. 722 ; and of course there would be no object
in this if the cause of action was completely vested in the
assignee. The defendants are not damnified as the assignee can-
not sue without bringing in the assignors until after the notice
ig given, and all equities against the assignors arising up to the
receipt of the notice are available against the assignee. The
objection is overruled.
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IN RE OKELL & MORRIS FRUIT PRESERVING
COMPANY, LIMITED.

Winding up—Right of creditor to ex debito justitiae—No available assets—
Ezamination of officers—R.8.C. 1886, Cap. 129.

The Court has a discretion to grant or withhold a winding-up order under
section 9 of R. 8. Canada, 1886, Cap. 129.

Re Maple Leaf Dairy Co. (1901), 2 O.L.R. 590, followed.

A company will not be compulsorily wound up at the instance of unsecured
creditors where it is shewn that nothing can be gained by a winding up,
ag for example, where there would not be any assets to pay liquidation
expenses.

On the hearing of a winding-up petition which was dismissed, the petitioner
did not avail himself of an opportunity to examine the officers of the
Company :—

Held, on appeal, that it was too late then to grant an inquiry.

APPEAL from the order of HuNTER, C.J., dismissing a winding-
up petition presented pursuant to the provisions of the Winding-
Up Act, Cap. 129, R.S.C. 1886, and amending Acts.

The petition which was presented by Arthur Robinson, of
Duncan’s, a fruit grower, was filed on 25th March, 1902
and alleged that the Company was duly incorporated under

b

the Companies Act, 1890, and that after its incorporation
carried on business until January, 1902, and it incurred an
indebtedness amounting to about $73,000.00 and was insol-
vent ; that in March, 1898, the Company made a bill of sale
by way of mortgage to Turner, Beeton & Co., to secure them
against liability on promissory notes of the Company to the
amount of about $19,138.58 alleged to have been indorsed for the
accommodation of the Company by Turner, Beeton & Co., the
mortgage covering practically all personal property of the Com-
pany, including the book debts; the said bill of sale was assigned
to the Bank of Montreal, and on or about 8th January, 1902, the
Bank took possession and were carrying on the business at the
time of the presentation of the petition; on 7th March the peti-
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FULL COURT. fioner recovered a judgment against the Company in the
1902. Supreme Court of British Columbia for $781.91, and $242.69
June 26. taxed costs, and on 13th March a writ of execution against the
Re Oxern & goods and chattels of the Company was issued and placed in the
Morrts Co. hands of the Sheriff and remained unpaid and unsatisfied ; other
creditors of the Company, amongst them being Turner, Beeton
& Co., had recovered judgments against the Company and execu-
tions against its goods remained unpaid and unsatisfied, the
amount called for by Turner, Beeton & Co’s execution being
$47,004.02, and that other actions were being threatened by other
creditors. The affidavit of the Deputy Sheriff of Victoria shewed
that on or about the 5th of March, 1902, acting under Turner,
Beeton & Co’s execution he had seized certain goods and chattels
of the Company at its factory, and that the execution still re-
mained unsatisfied.
The winding up was opposed by the Company, the Bank of
Montreal and Turner, Beeton & Co. The affidavit of Wm. H.
Price, the manager of the Company, alleged that the sole assets
of the Company consisted of the land, buildings and machinery
where the Company carried on its business, and the stock-in-
trade and fixtures upon the said premises, and certain book
debts, and that the land, machinery and buildings were subject
to a mortgage given in 1894 to Joan Olive Dunsmuir, to secure
the sum of $8,000.00 and interest, and that there was now due
Statement. on the mortgage $9,680.00 for principal and interest; that the
lands, buildings and machinery could not be sold for a sum ex-
ceeding the amount due on the mortgage; that the remaining
assets of the Company were subject to a bill of sale already
mentioned and were not more than sufficient to satisfy the
amount due under it; the shares of the Company which had
been subscribed for had been fully paid up; that there was no
person who could be made a contributory of the Company in the
event of a winding-up order being made; that in the event of a
winding-up order being made there would not be any available
assets for the payment of the expenses of the liquidation or for
the payment of any dividends to the unsecured creditors of the
Company, and that the debt of the petitioner was incurred since
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May, 1901, after the registration of both mortgages before FuLL courr.

referred to.

The affidavit of J. J. Shalleross stated that he was in possession
on behalf of the Bank of Montreal, the mortgagees of the goods,
chattels and choses in action mentioned in the petition and
which when sold would be insufficient to satisfy the claim of the
saidBank of Montreal, which amounted to the sum of $14,250.00;
and that he had examined the books of the Cowmpany to ascer-
tain what amount of the capital stock of the Company had been
issued and what amount thereof had been paid up, and had
found that 2,727 shares of the capital stock of the Company had
been issued at their par value of $10.00, and that each of the
said shares was fully paid up.

The affidavit of Thomas Allice stated that the value of the
said stock-in-trade, goods, chattels and book debts was less
than $14,000.00. .

The petition came on for hearing before HunTER, C.J., on the
8th day of April, and after argument it was adjourned at the
request of the petitioner for the purpose of allowing the peti-
tioner to examine the past and present officers of the Company,
and the petitioner not having availed himself of the opportunity
to examine the said officers of the said Company, the petition
came on again for hearing on the 10th day of April, when leave
was again given to the petitioner to examine the past and
present officers of the Company, which leave the petitioner did
not avail himself of, and then after further argument, His Lord-
ship dismissed the petition without costs.

The petitioner appealed to the Full Court on the grounds, that
the insolvency of the Company and the petitioner’s ¢laim, which
is for an amount in excess of $200.00, having been proved and
admitted and the Company not having paid the petitioner the
amount of his claim, the petitioner was entitled to a winding-up
order ex debito justitice ; that the Chief Justice erred in holding
that the petitioner was not entitled to a winding-up order for
the purpose of attacking the chattel mortgage given by the said
Company to Turner, Beeton & Co., and assigned to the Bank of
Montreal ; that under the Winding-Up Act the grounds for at-
tacking and setting aside a chattel mortgage given by a company

1902.
June 26.

R OkeLL &
Mozrrrs Co.

Statement.
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rULL cOoURT. gre different from those which can be taken advantage of in any
1902, other mode of procedure and the petitioner is entitled to the
June 26. full benefit of the Winding-Up Act to enforce payment of his

————¢laim against the Company ; and that the Chief Justice erred in

Rk OkernL & . . 1. .

Morzrs Co. accepting the affidavits of William Henry Price and John James
Shalleross filed as any evidence or any sufficient evidence that in
the event of the winding up of the said Company there would
be no contributories.

The appeal was argued at Victoria on 25th and 26th June,
1902, before WALKEM, DRAKE and MARTIN, JJ.

Peters, K.C., for appellant: T refrained from cross-examina-
tion as it is not the proper course. Under our statute, where
insolvency is clearly shewn, we have an absolute right for a
winding up. We want to attack the chattel mortgage under
section 71 of the Act. He cited Masten’s Company Law, 582, 586,
588, 595, and cases there cited ; Re William Lamb Manwfactur-
img Co. of Ottawa (1900), 32 Ont. 243 ; The Wakefield Ruttan
Co. v. The Hamilton Whip Co., Ltd. (1893), 24 Ont. 107; In re
Krasnapolsky Restaurant and Winter Garden Co. (1892),3 Ch.
174 Bowes v. Hope Life Insurance, &ec., Co. (1865),11 H.L. Cas.
403 ; Re Isle of Wight Ferry Co. (1865), 2 H. & M. 597 ; Re The
International Commercial Co., Lid. (1897), 75 L.T.N.S. 639 ; Re
International Contract Co. (1866), 14 LT N.S. 726; In re J. H.

Argument. Fyans & Co. (1892), W.N. 126 ; In re Chapel House Colliery Co.
(1883), 24 Ch. D. 266 ; Re The London Health Electrical Insti-
tute, Limited (1897), 76 LLT.N.S. 98 ; In re Florida Mining Co.
(1902), 9 B.C. 108. He distinguished Re Maple Leaf Dairy Co.
(1902), 2 O.L.R. 590, as there there was an assignment for the
benefit of creditors.

Duff, K.C., for the Company and the Bank of Montreal: As to
the conflicting decisions in Ontario, the judgment of Chancellor
Boyd in Re Maple Leaf Dairy Co., supra, is a considered judg-
ment and should be followed.

No good could result here from a winding up and so it will not
be ordered : see In re The Company or Fraternity of Free Fisher-
men of Fuversham (1887), 36 Ch. D. 329; In re Ilfracombe
Permanent Mulual Benefit Building Society (1901), 1 Ch. 111.
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By failing to take advantage of the privilege of cross-examin- FULL COURT.
ing it is too late now for the petitioner to ask for an inquiry:  1902.
see Re The London Health Electrical Institute, Limited, supra, June 28.
at p. 99. ];{E OxELL &

Higgins, for Turner, Beeton & Co., said he adopted the argu- Morrms Co.
ment of Dujf

Peters, in reply, cited In re General Phosphate Corporation

(1893), W.N. 142,

WALKEM, J. [after stating the facts] said: We are all agreed
that the appeal should be dismissed. In regard tothe conflicting
decisions in Re William Lamb Manufacturing Co. of Ottawa
(1900), 82 Ont. 243 and Re Maple Leaf Dairy Co. (1901), 2 O.
L.R. 590, I prefer to adopt the opinion of Chancellor Boyd. 1
see nothing to be gained by a winding-up order.

WALKEM, J.

Draxg,J.: On an application for a winding up the petitioner
must shew insolvency or some improper transactions and some
benefit to be derived by the creditors. Here I see no reason to
interfere with the discretion exercised by the Chief Justice in
respect of the facts shewn. The petitioner has not shewn any
benetit that can possibly be derived from a winding up, as there
are no assets and the securities which are held by the mortgagees

DRAKE, J.

are not alleged to be open to question. At all events the peti-
tioner has not taken advantage of the leave given to him to
examine the officers of the Company in support of his petition.

I think In re Chapel House Colliery Co. (1883), 24 Ch.D. 259
and In re The Company or Fraternity of Free Fishermen of
Faversham (1887), 36 Ch. D. 340, apply.

MarTIN, J., agreed that the appeal should be dismissed. MARTIK, J.

Appeal dismissed.

Note: See (1902), W.N. 77 where Buckley, J., held that a petition for a
winding up order must state that the Company has some unpaid capital or
assets employed in its’ business, 'stock-in-trade, book debts, or something
on which the order can operate.
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MERCHANTS BANK OF HALIFAX v, HOUSTON AND
WARD.

Costs— When allowed by Supreme Court of Canada— No power to stay taxation.

The Full Court allowed plaintiff’s appeal. On appeal the Supreme Court
of Canada allowed the appeal of the defendant Ward and ordered
plaintiff to pay him the costs of that appeal, and also all costs in the
Court below, except in so far as Ward was to be regarded as the repre-
sentative of the mortgagor in an action to realize a mortgage security
which costs were reserved until final decree:—

Held, reversing Irving, J., who made an order staying the taxation of
Ward’s costs of appeal to the Full Court until final decree, that there
was no jurisdiction to make the order staying taxation. The applica-
tion should have been made toa Judge of the Supreme Court of Canada
instead.

APPEAL from the order of IrVING, J.

At the trial of the action before MARTIN, J., the plaintiff's
action was dismissed and the plaintiff appealed to the Full
Court and the appeal was allowed. For full statement of facts
see the report in 7 B.C. 465. The defendants appealed to the
Supreme Court of Canada, and the appeal of the defendant
Houston was dismissed and the appeal of the defendant Ward
was allowed : see (1901), 31 S.C.R. 361.

The following are the operative clauses of the judgment of the
Supreme Court of Canada :

“This Court did order and adjudge that the said judgment of
the Full Court of the Supreme Court of British Columbia should
be and the same was affirmed, in so far as the appeal of the said
Houston was concerned ; and that said appeal of the said Houston
should be, and the same was dismissed, with costs to be paid by
the said appellant Houston to the said respondents.

“ And this Court did further order and adjudge that the appeal
of the said appellant Ward should be and the same was allowed,
that the said judgment of the Full Court of the Supreme Court
of British Columbia as against him should be and the same was
reversed and set aside and the action dismissed against him
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except in so far as it is considered to be in the nature of a mort- FuLL courr.
gage action for the purpose of enforcing a security. 1902.
“And this Court did further order and adjudge that the said Jupe 11.
respondents should and do pay to the said appellant Ward the M ERCHANTS
costs incurred by the said appellant Ward in this appeal, and = Banx
also all costs in the Court below, except (as regards the costs promerox
below) in so far as the said appellant Ward is to be regarded as e
the representative of the mortgagor in an action to realize a
mortgage security, and as to those latter costs it is ordered and
adjudged that they be reserved until the final decree, to be dis-
posed of by the Court below.”
In pursuance of this judgment Ward’s costs of appeal to the
Full Court were taxed on 15th January, 1902, at $599.86 by the
District Registrar at Vancouver, who issued a certificate or
allocatur stating the amount. On an application by the plaint-

iff, IrVING, J., then made an order, the operative parts of which

were as follows:

“It is ordered that the certificate or allocatur of the Registrar
herein, stating the amount of the defendant Ward’s costs in con-
nection with the appeal to the Full Court of the Supreme Court
of British Columbia, be set aside and discharged.

“ And it is further ordered that all the proceedings in connec-
tion with the taxation of the defendant Ward’s costs of proceed-
ings in this Court, including the costs in connection with the
appeal to the Full Court of the Supreme Court of British Statement.
Columbia be stayed until the final settlement of the decree
herein.

“It is further ordered that the defendant Ward do pay to the
plaintiff the costs of this application and of and incidental to the
above taxation to be taxed.”

The defendant Ward appealed from this order to the Full
Court on the grounds inter alia, that the learned Judge had no
Jurisdiction to make the said order; the costs of the appeal to
the Supreme Court of British Columbia could not contain any
of that portion of the costs of the Supreme Court of British
Columbia in connection with which the defendant Ward is to be
regarded as the representative of the mortgagor in an action to
realize a mortgage security ; that the District Registrar at Van-
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FULL COURT. couver in taxing said costs decided that the costs of the Full
1902.  Court could not include such costs, and it is submitted that he
June 11. Was right in his decision ; only those costs of the Supreme Court
———— of British Columbia, in so far as the said Ward is to be regarded
MERCHANTS . . . .
Bank  as the representative of the mortgagor in an action to realize a
Hovsrox MOTtgage security, were reserved until the final decree.
o The appeal was argued at Victoria, on 11th June, 1902, before
HuntER, C.J., DRAXKE and MARTIN, JJ.

Duff, K.C., for appellant.
Sir C. H. Tupper, K.C., for respondents.

Per curiam: The order of the Supreme Court of Canada is
plain and gives Ward his costs unconditionally, with the excep-
Judgment. tion of those specified. A Judge of this Court has no jurisdiction
to stop the operation of the judgment of the Supreme Court of
Canada, and any application for a stay of taxation should have
been made to a Judge of that Court. The appeal is allowed
with costs.
Appeal allowed.

et covrr  UNION BANK OF HALIFAX v. WURZBURG AND

902, COMPANY, LIMITED.

June 11. Special indorsement—Note payable at particular place—Duly presented.

UnioN BANK

oF HALIFAX The statement of claim indorsed on the writ alleged that the note sued on

2. was payable at a particular place named, and in the same paragraph
WER(Z}BURG that the note was duly presented and dishonoured :—
o.

Held, a good special indorsement.
Cunard et al v. Symon-Kaye Sundicate (1894), 27 N.8. 340, distinguished.

APPEAL from an order of IrviNg, J., giving the plaintiffs leave
to sign final judgment under Order XIV. The statement of
claim indorsed on the writ was as follows:

Statement.
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“The plaintiffs’ claim is against the defendants as makers of a FuLL courr
promissory note for $1,250.00, dated at Vancouver, B.C., April 1902
8th, 1901, payable four months after date to the order of M. L.  yune 11.
Wurzburg & Company, at their office, Halifax, N.S,, indorsed to N
the order of the said plaintiffs by the said M. L. Wurzburg & or Hanrax
Company and held by the said plaintiffs in due course, which said yyypre o
note was duly presented for payment and was dishonoured. & Co.

“ Particulars, ete. . . . . .

The appeal was argued at Victoria, on 11th June, 1902, before

HunteR, CJ., DRAKE and MARTIN, JJ.

Sir C. H. Tupper, K.C., for the appeal: The writ is not
specially indorsed within Order IIL, r. 6. Presentment at the
particular place where the note is payable should be alleged :
i.e, “ duly presented there” would be sufficient, Bullen & Leake,
5th Ed., 156-7; Maclaren, 413, Sec. 86 of the Bills of Exchange
Act; Cunard et al v. Symon-Kaye Syndicate (1894), 27 N.S.
340 ; Croft v. Hamlin (1893), 2 B.C. 333; Clayton v. McDonald
(1893), 25 N.S. 446; Pigeon v. Moore (1890), 23 N.S.
246 ; Regina v. Lewis (1844), 1 Dowl. & L. 822 as to meaning
of duly; May v. Chidley (1894), 1 Q.B. 451; Fruhauf v. Gros-
venor and Company (1892), 61 LJ., Q.B. 717; Spindler v.
Grellett (1847), 1 Ex. 384.

The practice in our own Courts is to construe all Order XIV
proceedings strictly : see Vancouver Agency v. Quigley (1901), 8
B.C. 143 ; Oppenheimer v. Oppenheimer, ib., 145; B. 0. Land Argument.
and Investment Agency, Limited v. Cum Yow et al, ib., 2 and
Boyle v. Victoria Yukon Trading Co., ib., 352.

Davis, K.C, for respondents: The idea of a special indorse-
ment is to state facts as shortly and concisely as possible: Satch-
well v. Clarke (1892), 66 L'T.N.S. 641. This is a question really
of interpretation of English, and when the place where the note
should be presented is mentioned, and in the same paragraph it
is alleged the note was duly presented, it is sufficient.

[MaRTIN, J., referred to Chitty’s Forms, 1866, p. 86.]

In Cunard et al v. Symon-Kaye Syndicate, supra, no place of
payment at all was alleged. He referred to Bullen & Leake, 141 ;
Cunningham & Mattinson, 2nd Ed., 172-3.

He was stopped.



162 BRITISH COLUMBIA REPORTS. [Vor.

roLL covrr Sy O H. Tupper, in reply:  As to the old forms given in the

1902 English practice books he referred to Byles on Bills of Exchange,

June 11. 284, to the effect that it was formerly a point much disputed

Orron Bans whether the presentment at a particular place in the case of a bill

or Haurrax made payable at a particular place was necessary. It was

Wonzsure decided in the House of Lords that in the case of a Bill of Ex-

&Co.  change, it was necessary, in order to charge the acceptor. This

decision was followed by 1 and 2 Geo. IV., Cap. 78,now repealed,

by which it was enacted that an acceptance at a particular

place was a general acceptance unless express to be payable at

that place only. This statute did not extend to promissory

notes. He relied particularly on the language of the Bills of

Exchange Act, Canada, Sec. 86 and the case of Cunard et al v.
Symon-Kaye Syndicate, supra.

Per curiam : The writ is specially indorsed. Cunard et al
v. Symon-Kaye Syndicate (1894), 27 N.S. 340, is distinguishable
as there no place of payment at all was alleged. In Chitty’s
Forms and the other practice books, as well as in the forms in the
Appendix, “duly presented” is a standard expression, meaning
presented at the time and place alleged. The appeal must be
dismissed.

Judgment.

Appeal dismissed.

rurs courr ESQUIMALT AND NANAIMO RAILWAY COMPANY v.

1899 NEW VANCOUVER COAL COMPANY.
Jan. 20. Practice—Pleading—Embarrassing statement of defence—General allegation
B & N. of defendants’ title—Rule 210.
Ry. Co.
v. Statement of defence traversed allegations in the claim to the effect that
Naw plaintiffs were entitled to mine certain coal under the sea, without
Vég ACI? %‘:;?R shewing the defendants’ title in the defence, and further set up laches

as an alternative defence :—
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Held, that the defendants were bound to set forth their title in their state- FoLL courT

ment of defence.
Decision of Irving, J., reported in 6 B.C. 806, reversed.

APPEAL from order of IRVING, J., reported in 6 B.C. 306, refus-
ing to strike out as embarrassing, paragraphs 6 and 7 of the
statement of defence, which were:

(6.) “ The defendants further say that the plaintiffs neither
own, nor are they entitled to mine for, any coal under the sea,
either opposite the lands known as Newecastle Townsite as
alleged or elsewhere, at or near the City of Nanaimo, and the
defendants further say that all coals heretofore mined by them
or now being mined by them were and are the property of the
defendants and not the property of the plaintiffs.

(7) ¢ The defendants further say that if the plaintiffs ever
had any right to the coal in question in this action (which the
defendants deny), that the plaintiffs ought not to be allowed to
assert any claim thereto by reason of the plaintiffs’ laches.”

The appeal was argued at Victoria, on 11th January, 1899,
before McCorL, CJ., WALKEM and DRrAKE, JJ.

Bodwell, and Luaxton, for appellants.
Helmcken, Q.C., and Hunter, for respondents.

Cur. adv. vult.

20th January, 1899.

MCCOLL C.J.: This is an action brought (1.) to establish the
plaintiffs’ title to coal in a certain locality; (2.) for an account
of the coal taken thence; (3.) an inquiry as to other damages
caused by the taking ; (4) payment; and (5.) an injunction.

The defendants, besides denying the allegations in the state-
ment of claim, allege (par. 6) : “ And the defendants further say
that all coals heretofore mined by them, or now being mined by
them, were and are the property of the defendants, and not the
property of the plaintiffs.”

The plaintiffs applied to have this part of the defence struck
out as embarrassing. - The application was refused, and leave
was given to amend. The plaintiffs appeal from the refusal.

Mr. Hunter urged that the action if brought in respect of coal

1899
Jan. 20.

E. & N.

Ry. Co.
v,
New
V ANCOUVER
Coar Co.

Statement.

McCorr, C.J.
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in place is an action for the recovery of land, and if not so
brought, that the statement of claim is bad in not asserting an
exclusive right to the coal.

According to the rule laid down by Jessel, M.R., in Gledhill
v. Hunter (1880), 14 Ch. D. 492, no action is an action for the
recovery of land unless the plaintiffs ask for possession, which
these plaintiffs do not.

The rule as to particulars being in general terms, I am unable
to understand why the defendants, having chosen to claim
property in themselves, should not give the particulars which
the plaintiffs, if claiming title in the same way, would be ordered
to give as of course according to the case of Palmer v. Palmer
(1892), 1 Q.B. 319. ‘

That a defendant will in a proper case be required to give
particulars in similar circumstances is shewn by the case of
Spedding v. Fitzpatrick (1888), 38 Ch. D. 410. As remarked by
Cotton, L.J., in that case, “ The old system of pleading at com-
mon law was to conceal as much as possible what was going to
be proved at the trial, but under the present system it is our
duty to see that a party so states his case that his opponent will
not be taken by surprise.”

If the defendants are not content with traversing, but think it
material to plead title in themselves, it is surely necessary that
the plaintiffs should be informed in what way (without the
defendants’ evidence being disclosed) the claim is made.

I think that the defendants should give reasonable particulars,
or in default, that the allegation in question ought to be struck
out.

WALKEM and DRAKE, JJ., concurred in allowing the appeal.

Appeal allowed with costs ;
Liberty to defendants to amend.
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FRY ET AL v. BOTSFORD AND MacQUILLAN,

Costs —Abandoned Appeals—Practice.

The production of the notice of the abandonment of an appeal will be suffi-
cient authority for the taxing officer to tax the respondent’s costs of
the appeal and hereafter it will not be necessary to apply for an order
for costs.

MOTIONS to the Full Court for the costs of an abandoned
appeal. On 20th May, 1902, notice of appeal by plaintiffs from
an order made by IRvVING, J., on 12th May, 1902, was served.
On 3rd June, the solicitors for the plaintiffs wrote to the solicitors
for each of the defendants abandoning the appeal. Defendants’
solicitors then demanded payment of the costs of the appeal, but
no agreement was reached as to the amounts, the sums offered
being refused. The defendants now moved the Full Court for
an order dismissing the plaintiffs’ appeal, and that they do pay
the defendants the costs of the appeal.

The motion came on at Victoria, on 28th June, 1902, before
HuxtER, C.J., DRAKE and MARTIN, JJ.

Dumncan, for defendant MacQuillan, cited Griffin v. Allen
(1879), 11 Ch. D. 913.

Griffin, for defendant Botsford.

Joseph Martin, K.C., for plaintiffs.

Per curiam : This Court will not decide a question as to the
amount of costs that have been incurred—that is for the taxing
officer. If necessary to lay down a rule for future gnidance, the
practic