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Amendments to the Tariff of Costs (of 5th April, 1897), have been made
by the Judges as follows :

SCHEDULE 4 .

Items 71, 72 and 73 are hereby repealed, and in lieu thereof the rates se t
forth in sections 61 and 84 of the Jurors Act, Cap . 107, Revised Statutes,
shall apply.

SCHEDULE 1 .

Item 89 is hereby amended by adding the words, "or to cross-examine on
affidavit, " after the word " discovery, " in the fourth line thereof.

Item 227 is hereby amended as follows :

Other Court motions	 $5.00 to $10 .00

A Judge shall have power to award a higher fee.

Dated the '23rd day of November, 1899 .

(Sd.) A. J. MCCoLL, C.J.

(Sd) GEO. A . WALKEM, J.

(Sd.) M. W. TYRWHITT DRAKE, J.

(Sd .) P. 1E . IRVING, J.

(Sd.) ARCHER MARTIN, J.

Item 226 of the Tariff of Costs is amended by inserting after the wor d
"cases " in the last line but three thereof, the words "mentioned i n
items 224, 225 and 226. "

(Sd.) GORDON HUNTER, C.J.

(Sd.) GEO . A. WALKEM, J.

(Sd .) M. W . TYRWHITT DRAKE, J.

(Sd .) P. A . IRVING, J.

(Sd.) ARCHER MARTIN, J.

28th July, 1903 .
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RULES AS TO COSTS UNDER OVER-HOLDING TENANTS ACT ,

CAP. 182, REVISED STATUTES .

In pursuance of sections 8 and 14 of the above Act the costs to which

parties plaintiff or defendant shall be entitled in all proceedings taken unde r

the said Act shall be as follows :

If the annual rent of the premises is under $500, the costs allowed shal l

be taxed on the lower County Court scale .

If the annual rent exceeds $500, the costs shall be taxed on the highe r

scale.

In taxing costs under these scales, if there is no provision applicable for

any particular work required to be done, the Registrar shall allow for all suc h
work at a rate in accordance with the respective scales or as near thereto a s

circumstances will permit.

(Sd.) A. J. McCoLL, C.J.

(Sd .) GEO . A . WALKEM, J.

(Sd .) M. W . TYRWHITT DRAKE, J.

28th February, 1900 .



PRINTING OF APPEAL BOOKS .

The attention of the Profession is called to the following requirements o f
the Supreme Court of British Columbia respecting the printing of Appea l

Books :

TITLE PAGE :—This should show the name of the Court and Judge
appealed from, and the style of cause, putting the plaintiff 's name first, and
stating the appellant and respondent . Names of solicitors and agents may

also be added .

INDEX :—Should be at the beginning of the case, and show
(a.) Each pleading, order, or entry, with its date .
(b.) Each witness by name .
(c .) Each exhibit or other document, with its description and

date.

N.B.—Documentary evidence to be printed in order of date and not i n
order of Exhibit Marks .

In future the Registrar shall not accept any Appeal Books (if type -
written) unless at least two of the said Appeal Books are original, and two
are first carbon copies, and all are paged alike and indexed. Pages should be
printed on the right-hand side.

The pages should be numbered on the upper right-hand corner, and mar-
ginal numbers given of every tenth line on each page, but numbering not t o
be run on through the book .

Unless some change has been made in the style of cause, the title pag e
will be taken as the style of cause on each pleading, proceeding, or order .

The surname of the witness whose evidence it is should be put at the top
of each page, immediately under or alongside of the pagination number, an d
the words " discovery," " in chief," " cross-exam ., " or " re-exam .," as the case
may be, added immediately under the name .

When reasons for judgment are given the name of the Judge whos e
reasons they are should be placed at the top of each page immediately under
or alongside of the pagination number, thus :—" Henry, J. "



iv

When two exhibits are almost identical, unless there is a point turning o n

the difference, it is unnecessary to repeat in the second all that occurs in th e
first, e . g., the memorandum of association having been inserted, it would be
unnecessary to insert at full length the certificate of the Registrar .

If counsels' arguments on admission or rejection of evidence are inserte d
in the Appeal Book it will be at the risk of being disallowed on taxation .

Useless inventories should be omitted, e . g., in bills of sale where nothing
turns upon the description of the articles .

Exact copies of cheques, notes, bills, etc ., are not always necessary, and it
will be generally sufficient to state briefly their effect unless something turns
upon the document itself . Nor, in like manner, is it always necessary to set
out formal parts of writs of summons or execution, or original pleadings fo r
which amendments have been substituted .

EXHIBITS :—Confusion is frequently caused by using the letters of the
alphabet or numbers, without more, as exhibit marks, especially where th e
exhibits are numerous .

The best course is to mark the exhibits with the initial of the witness' s
surname in the course of whose evidence the exhibit is put in, following by
consecutive numbers, e. g., Ml, M2, M3. Exhibits otherwise put in can be
numbered consecutively .

If an exhibit is used in connection with the evidence of more that on e
witness the exhibit mark used in the first instance should be adhered t o
throughout the action .

(Sd .) GORDON HUNTER, C.J.

(Sd.) GEO. A. WALKEM, J .

(Sd .) M. W . TYRwxmTT DRAKE, J .

(Sd .) P. E. IRVING, J.

(Sd.) ARCHER MARTIN, J.

Law Courts, Victoria, B. C . ,

February 23rd, 1903.
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LEAMY, CO . J .

	

McGUIRE v. MILLER.

1901 .

	

County Court—Practice—Speedy judgment—Leave to defend—Appeal--
Oct . 26 .

	

Preliminary objection—Notice of.

FULL COURT On a motion for speedy judgment in the County Court it is open to a de -
At Victoria.

fendant to set up other defences than those disclosed in his dispute
1902 .

	

note .

Jan. 10. field, on the facts, reversing LE :1MY, Co. J ., that the defendant should
have unconditional leave to defend .

MCGUIRE Per IRVING, J . : Defendant should have been allowed to cross-examin e
v .

MILLER

	

plaintiff on his affidavit .
Notice of a preliminary objection to an appeal to the Full Court must b e

served at least one clear day before the time set for the beginning of
the sittings .

ACTION in the County Court of Yale for the return of $500 .00
deposited with the defendant as stakeholder as a wager on th e

result of a boxing match. The defendant in his dispute not e
tement . denied that plaintiff had deposited with him the said sum as

stakeholder or otherwise . Plaintiff moved for speedy judgmen t
under section 94 of the Act and verified his claim by affidavit ,

Sta
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LEAMY, co . J . and defendant in answer filed an affidavit making as an exhibi t

	

1901 .

	

the following :

Oct . 26 .

	

" ARTICLES OF AGREEMENT FOR CONTEST .

" Grand Forks, B.C., 4th September, 1901 .
FULL COURT
At victoria. " We the undersigned hereby agree to box the best of twenty

	

1902 .

	

(20) rounds, Marquis of Queensbury Rules, 5 ounce gloves, clean

Jan . 10 . break away, in the evening of Saturday, the 21st of September ,
1901, at Grand Forks, B.C., under the auspices of the Gran d

MCGUIR E
v .

	

Forks Athletic Association, the Grand Forks Athletic Associatio n
MILLER agreeing to give the contestants eighty (80) per cent . of the gross

receipts, to be divided, seventy-five (75) per cent . of the eighty

per cent. to the winner and twenty-five (25) per cent . to the
loser.

" In addition to the above the contestants agree to stake fiv e
hundred dollars ($500.00) aside on the result and herewith
deposit a forfeit of one hundred dollars ($100 .00) each in the
hands of the stakeholder, Alexander Miller, the balance of fou r
hundred dollars ($400.00) to be posted not later than 3 p.m. on
the 20th of September next, either party failing to post the bal-
ance to forfeit the one hundred dollars ($100 .00) already posted .

" Referee to be mutually agreed upon on or before the day of
contest.

" Contestants to be allowed the use of bandages .
"Complimentary tickets to be issued not to exceed ten in

Statement. number.

" A. Smith .

" Witness : A. Miller.

		

" Dal Hawkins.
" For Grand Forks Athletic Assoc . ,

" Lloyd A. Manly, "

and stating that Hawkins (by his agent the plaintiff) and Smith
had each deposited with him $500.00 and that was all that ha d
been deposited with him .

The motion came before LEAMY, Co. J., who refused defend-

ant 's application to cross-examine plaintiff on his affidavit an d
ordered judgment entered for plaintiff.

Defendant appealed and the appeal came on for argument a t
Victoria on 9th January, 1902, before WALKEM, IRVING and

MARTIN, JJ., when
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Duff, K.C., for respondent, said he had a preliminary objection . LEAMY, CO . J.

Barnard, for appellant, objected as the appeal was on the list

	

1901 .

of the sittings which opened on Tuesday at eleven a .m., and Oct. 26 .
notice of this preliminary objection was too late as it was only

FULL COURT
served Monday afternoon .

	

At victoria.

The Court held that notice of the preliminary objection had

	

1902 .

not been served in time .

	

Jan. 10 .
Barnard, stated the facts, and contended defendant should

MCGUIR E
have been allowed to defend citing Jacobs v. Booth 's Distillery

	

v .

Co. (1901), 111 L.T. Jo . 320, and should have been allowed to MILLE R

cross-examine plaintiff on his affidavit. The Judge refused to

allow us to read another affidavit besides defendant 's and he was

about to read an affidavit made by counsel for defendant as t o

what took place on the hearing of the motion, whe n

Duff, objected, as he had not seen the affidavit and the Judge ' s

notes shew no such application to read any affidavit other tha n

defendant ' s .
The Court refused to hear the affidavit.

Barnard : The contract is illegal, see Cr . Code, Secs. 61, 204 ;
Walsh v . Trebilcocic (1894), 23 S.C.R. 695. The terms of th e

agreement are sufficient to shew it was illegal : see The Queen v .
Coney (1882), 8 Q .B .D. 534 at p . 539 ; Reg. v . Orton (1878), 1 4

Cox, C.C. 226 and Cr. Code, Sec. 92 .
Duff : Under the practice the dispute note shall shew the Statement .

defence so the defendant was bound down to it which was a

denial of fact only, but in his affidavit he sets up a new defenc e

on which he would not be entitled to rely at the trial withou t
amendment—see section 91 . A defendant cannot be in a better
position in regard to raising defences on a motion for speed y

judgment than at the trial. As to cross-examination it is th e
practice in the Supreme Court not to allow defendant to cross-

examine plaintiff on his affidavit . Illegality should have been

pleaded ; illegality does not appear on the face of the proceeding s

and the Court should presume innocence of the parties until it i s
otherwise established .

Barnard, in reply.

WALKEM, J . : We are all of opinion that the defendant should WALK KM, J .
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MCGUIRE
v .

	

Order XIV., of the Supreme Court Rules, no question such as tha t
MILLER which is before us could have arisen, for the trial would hav e

proceeded, and been decided on its merits, in consequence of th e
dispute note having been filed. Again, the learned Judge seems

to have decided the case on the affidavits and counter-affidavits
filed . This he had no power to do. It is alleged that the agree-

ment which is the subject-matter of the action is illegal . Speak-
wALSEM, J . ing for myself, I am unable to say whether it is illegal or not, as

I do not understand some of what I may call the technica l
language that is used in it. At all events, the question o f

legality or illegality was eminently a matter for trial .
The appeal must be allowed with costs, and the case referre d

back to the learned Judge appealed from for adjudication in th e
usual manner .

IRVING, J. : I think defendant should have been allowed t o
defend. Mr. Duff 's contention is that defendant cannot, on a n

application under section 94 of the County Courts Act, go outsid e
the line indicated in the dispute note required by section 89 ,
without amendment . I think as the dispute note is for the pur-

pose of regulating the trial—" at the hearing, section 91, etc., "—
that argument fails.

On the question of the affidavit I think that cross-examinatio n
should have been allowed in view of the fact that defendant se t
up that the money was received by him for and on account o f
Hawkins and not on account of plaintiff—the fact that an
adjournment for the purpose of holding this cross-examinatio n
may delay the plaintiff is not sufficient reason for disallowin g

what natural justice demands.

LEAMY, co. J . have been let in to defend. There is no provision in the County

	

1901 .

	

Courts Act, and I can find no authority elsewhere, that would

Oct . 26. warrant the proposition that a defendant is limited at the trial

of his action to the defence set forth in his dispute note. A dis-
FULL COURT
At victoria . pute note, like any other pleading is, in a large majority of cases ,

	

1902 .

	

the outcome of the pleader 's idea of his client 's defence and

Jan. 10. should be dealt with in that light . Had it not been for th e

introduction into the County Court system of procedure of

IRVING, J .

MARTIN, J .

	

MARTIN, J . : I have, also, finally come to the conclusion, not
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without some hesitation, that the defendant should have been LEAMY, co . J .

allowed to defend. The defence is set up in a very loose and

	

1901 ,

unsatisfactory manner, but in view of Jacobs v . Booth 's Distillery Oct. 26 .

Co. (H.L.) (1901), 111 L.T. Jo . 320 ; Yearly Prac . (1902), 195-6,
FULL COURT

I cannot bring myself to totally reject it .

	

At Victoria .

In regard to the point taken by Mr. Duff that a defendant 1902 .

should not be in a better position in regard to raising defences Jan . 10 .

on an application for speedy judgment than at the trial, I am of
McGuIR E

the opinion that it is unfortunate that this should be the case,

	

v .

but the wording of section 94 seems to allow of no other con- MILLE R

struction . The language of that section is, " Where the def en-

dant appears or files a dispute note, " and I think that where it i s

shewn that he, in fact, " appears," even though that appearance i s

by means of what would at the hearing be held to be a defectiv e

dispute note under section 92, he is, nevertheless, entitled to resis t

an application for a speedy judgment by setting up any defence

he can, even though it was not raised in the dispute note an d

could not be advanced at the trial without amendment . The MARTIN, J .

position is, I agree, anomalous, but the language of the Act leaves

no escape from it.
I may add that, when sitting as a County Court Judge, I have

always, in view of section 73, which abolishes pleadings, felt i t

proper to hold parties to that strict compliance with section 9 1

which the statute seems to contemplate . The appeal should be

allowed with costs.
Appeal allowed.
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DRAKE, J.

1901 .

July 12.

FULL COURT
At Victoria.

1902 .

Jan. 13.

HAGGERT Y
V .

LENOR A

Statement.

HAGGERTY v. THE LENORA MOUNT SICKER COPPE R
MINING COMPANY, LIMITED .

Contract—Option—First refusal .
Appeal books—Pagination of.

A contract stipulating that the first party shall have the hauling of all or e
shipped up to 15,000 tons and not less than 10,000 as required by th e
second party, does not bind the second party to supply more tha n
10,000 tons .

The pages of appeal books should be numbered at the top of the pages .

APPEAL from the judgment of DRAKE, J., dated 12th July,
1901 . Plaintiff and defendants entered into an agreemen t
whereby the plaintiff was to haul ore from defendants' mine, th e
terms of the agreement which are material being as follows :

" The party of the first part (Haggerty) agrees to haul b y
teams and wagons from the Lenora Mine, Mount Sicker, B .C., all

the ore that the said mine shall ship up to 15,000 tons and no t
less than 10,000 tons as required by the parties of the secon d
part (the Company . )

" In case the parties of the second part wish to terminate thi s
agreement at any time the said parties shall be able to do so
upon the following terms : The said parties of the second par t
shall take over at a valuation to be agreed upon between th e
parties of the first and second parts, the plant, including horses
and wagons, etc ., owned by the party of the first part, and in
case the parties cannot agree, then valuation is to be decide d
upon by a party to be chosen by the said parties of the first an d
second parts ; also the parties of the second part are to pay th e
party of the first part the net profits that would accrue to th e
said party providing the contract was completed ; the net profit s
per ton to be based upon the net profits that may have been made
by the party of the first part up to the date that the parties o f
the second part notify the party of the first part that the said
parties of the second part wish this agreement to cease .

" In case on completion of this agreement the parties of the
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second part wish to ship 5,000 tons over and above this agree-

ment, the party of the first part shall have the first refusal of a

contract to haul said ore from the Lenora mine . "

The remaining facts appear in the judgment .

The action was tried on 9th July, 1901 .

Luxton, for plaintiff.

Bodwell, K.C., for defendants .

12th July, 1901 .

DRAKE, J . : The parties entered into a contract for the haul-

ing of ore by the plaintiff from Mount Sicker mine to a point a t

the foot of Mount Sicker, thence by cars on a tramway to West-

hohne, and also to load and unload the cars . The clauses which

have given rise to this dispute are as follows : " The plaintiff

agrees to haul all the ore that the mine will ship up to 15,00 0

tons and not less than 10,000 tons as required by the defendants . "

The plaintiff contends that the defendants are bound to supply

15,000. In my view that is not the meaning of the contract, th e

defendants can require the plaintiff to haul 15,000 but they are

not bound to supply more than 10,000 .

The defendants terminated the contract when only 7,1691- ton s

had been hauled and do not dispute the plaintiff's right t o

recover damages in respect of the number of tons short of 10,00 0

which they have not furnished for hauling . The contract pro-

vides for its termination by the defendants at any time, and i n

such a case the defendants are to take over the plaintiff 's plant

and horses at a valuation on which nothing now turns and pay

the plaintiff the net profits that would accrue to him, provided

the contract was completed, the plaintiff has to prove the ne t

profits by shewing by duly audited books and vouchers wha t

those profits are, and there is a further stipulation that if th e

defendants wish to ship 5,000 tons more than called for in th e

agreement the plaintiff is to have the first refusal of a contract

to haul from the mine .

In reading the contract as a whole I think the intention is tha t

the defendants were bound to supply 10,000 tons of ore at the

least and to pay damages in case they did not, but they were not

bound to provide 15,000 .

7

DRAKE, J .

1901 .

July 12 .

FULL COUR T
At Victoria.

1902 .

Jan . 13 .

HAGGERTY
V .

LENORA

DRAKE, J .
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DRAKE, J .

1901 .

The language used is not very definite—the defendants in cas e

of termination of the contract agree to pay the net profits tha t

July 12, would accrue to the plaintiff provided the contract was completed .

FULL COURT The contract binding on the defendants it appears to me i s
At Victoria. limited to supplying 10,000, but the contract binding on th e

1902 .

	

plaintiff is to haul 15,000 if required. It frequently happens that
Jan . 13 . one party is bound but not the other, and there is nothing in th e

H AGG ERTY
contract to compel the defendants to furnish the plaintiff with

v .

	

any more ore to haul than the 10,000 . This being the case the
LEVGxA

plaintiff is entitled to an account of the profits which he might
have made had he hauled the whole 10,000 tons, and in order to
ascertain this there must be a reference to the Registrar t o
take an account. It was urged that the plaintiff not having ha d

his accounts properly audited that he had no right of action unti l
this was done . What he did was to employ a gentleman to audit
and the account as audited was furnished to the defendants .
This was quite a sufficient compliance with the contract, but i t
does not prevent the defendants from questioning the accurac y
of the account. The order will be to refer it to the Registrar o f
this Court to take the account for the purpose of ascertaining the

amount of profit which the plaintiff would have made if he had
DRAKE, J . been allowed to haul 10,000 based on the profit he made on th e

hauling of ore carried by him under the contract, and also t o

ascertain the amount paid to or allowed in account with th e
defendants in respect of the said profit, and in taking this

account the defendants are to be credited with $400 .00 for tw o
horses sold by the plaintiff for which he only returned $305 .00.

I further authorize the said Registrar to employ a skilled
accountant to assist in taking these accounts in case it is requisite .
The further consideration and costs will be reserved .

The plaintiff appealed on the grounds (1 .) that he was entitled
to be paid the profits he would have made had he completed the
hauling of 15,000 tons and (2 .) the defendants having terminated
the contract he was entitled to the profits he would have mad e
had he hauled a further 5,000 tons over and above the 15,000 tons .

The appeal was argued at Victoria on 13th January, 1902, be-
fore WALKEM, IRVING and MARTIN, M.
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Luxton, for appellant : He cited Manchester Ship Canal Co .

v. Manchester Race Course Co . (1901), 2 Ch. 37 .

Duff, K. O., for respondents .

1902 .

Jan. 13 .
During the hearing of this appeal the Court expressed its dis -

approval of the pagination of the appeal books, the pages being HAGGERT Y
v .

numbered at the bottom instead of at the top .

	

LENOR A

The Court dismissed the appeal, agreeing with the reason s
given by the trial Judge .

9

DRAKE, J .

1901 .

July 12 .

FULL COURT
At Victoria .

STAR MINING AND MILLING COMPANY, LIMITE D
LIABILITY v. BYRON N. WHITE COMPANY ,

(FOREIGN. )

Inspection—Underground workings—Extra lateral rights—Form of order —
Copies of plans—Undertaking as to damages .

Costs—Of appeals—When payable .

FULL COURT
At Victoria.

1902 .

Jan . 10 .

STA R
V .

WHITE

Form of order providing for inspection of underground workings in a n
action for trespass to extralateral rights appurtenant to a mineral
claim settled .

In interlocutory appeals when a party is allowed costs of the appeal th e
costs are payable forthwith .

The inspection order should contain an undertaking for damages and th e
practice does not require security to be given .

APPEAL from an inspection order made by MOCoLL, C .J ., in an

action for damages for trespass.

The plaintiffs were the owners of the Heber Fraction and
Rabbit Paw mineral claims in Group One, West Kootenay District ,

and the defendants were the owners of the adjoining mineral
Statement .

claims, the Slocan Star and the Silversmith, both of which wer e

located and recorded in October, 1891 . The defendants alleged

that in carrying on mining operations upon their claims they
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FULL COURT discovered a vein which had its apex on their claims and which
At Victoria.

in its course downwards departed from the perpendicular in such
1902 .

	

a way as to extend outside the vertical side lines of the surface
Jan . 10 .

locations of their claims and entered into and under the ground
STAR comprised within the surface locations of the Heber Fraction

WHITE and Rabbit Paw claims, and that in following this vein upon it s

dip and pursuing lawful mining operations thereon they ha d
entered underneath the plaintiffs ' claims which they said they

had a lawful right to do, and that was the alleged trespass com-

plained of. In paragraph 5 of the statement of claim it was

alleged that defendants were allowing some of their workings t o

cave in or filling them with waste material and were concealing

different workings to the damage of the plaintiffs . On plaintiff's '
application, MCCoLL, C .J., on 11th December, 1901, made an in-

spection order which was in part as follows :

. . and the plaintiffs by their counsel under -

taking to abide by any order this Court may make as to
damages in case this Court should be of the opinion that th e

defendants have sustained any by reason of this order or anythin g

done thereunder by the plaintiff which the plaintiff ought to pay ,

and the plaintiff, by counsel aforesaid further undertaking that
any information obtained by them in the course of the inspection

hereinafter referred to shall be used by them for the purposes o f

this action only and shall not be otherwise disclosed by th e
Statement . plaintiff's .

" It is ordered that the plaintiffs, by their officers or any of

them, their solicitors, agents, surveyors, engineers or representa-

tives not exceeding ten (10) in number at any one time, may b e
at liberty at all reasonable times upon giving twenty-four hour s
notice by delivering the same to the Manager or Superintenden t

or any other person in charge of the defendants' works at San -
don, B .C., to enter into and upon the Slocan Star, Jennie ,

Windsor and Silversmith mineral claims and inspect, examine ,
make surveys and plans of any and all tunnels, drifts, shafts,
winzes, stopes, raises or other workings or mining operation s

whatsoever of the defendants, whether abandoned or in use upon
or in any of such mineral claims above named so far as may be
necessary to ascertain whether the defendants have worked or
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are working into or under the surface of the Heber Fraction and FULL COURT
At Victoria.

Rabbit Paw mineral claims, and the nature and extent thereof --
1902 .

and also so far as may be necessary to ascertain the apex and loca- Jan . 10 .

tion or position thereof as to the lodes or veins or ore deposits

	

STA R
v .

which may have been or are being operated or mined by the WHIT E

defendants under the surface of the said Heber Fraction an d

Rabbit Paw mineral claims ; and for any and all of said purposes

to enter into and upon and inspect, examine, make surveys an d

plans of the extensions of all of such workings or mining opera-

tions which may be into or under the surface of the Heber

Fraction and Rabbit Paw mineral claims ; and for any or all of

said purposes to inspect and make copies of the workings or

mining plans, drawings, charts or surveys of the defendants a t

any time made or used and in any manner connected with any

and all of their said workings and mining operations in or upon Statement .

any or all of the said above named mineral claims ; and to take

samples, make observations and try experiments as may be

necessary to accomplish the purposes aforesaid or obtain full in -

formation or evidence of the matters aforesaid or any of the m

and for all or any of the purposes aforesaid, and in order t o

ascend and descend to use the defendants' machinery, plant an d

appliances . "

The defendants appealed and the appeal was argued a t

Victoria on 9th January, 1902, before WALKEM, IRVING and

MARTIN, JJ .

Bodwell, K. C., for appellants, stated the facts and said a form

of inspection order should be settled so as it could be used as a

precedent in cases of extralateral rights. The plaintiffs are only

put on an undertaking as to damages--they should give security

as a party should not be left to put in force an undertaking
Argument .

which is a difficult thing to enforce, and besides an undertakin g

might prove a very poor security . The order should not allo w

the other side to make copies of our plans, charts, etc. ; it has

never been done here before . The American practice is that th e

parties making the inspection make their own plans. For busi-

ness reasons one company 's business should not be disclosed

and the quantity of mineral or ore (if any) removed therefrom
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FULL COURT to the other side—they may be rivals competing on the stoc kAt Victoria.
market. In E. & N. Railway Co. v. New Vancouver Coal Co .

	

1902 .

	

(1898), 6 B.C. 196, the order did not go nearly so far as thi s

	

Jan . 10
.	 order . The clause allowing them to take samples should b e

STAR limited to a reasonable amount and they should not be allowe d
WHITE to make experiments at all—anything of that sort should be on

special application to the Court. Experiments might destroy
property. The American practice is to make a plan and let th e
owners of the mine do the work. In cases of extralateral right s
we are making practice and the Court is not bound by precedents
as there are no cases analogous .

Davis, K.C. (S. S. Taylor, K.C., with him), for respondents :
Argument . There is an allegation that defendants are filling up some work-

ings so we must see the plans . It is not merely a question of
where the ore is but of where the apex is also . As to making
experiments we don 't want to work as in Centre Star v. Iron
Mask (1898), 6 B .C. 355—we don 't mean that and are willing to
let the order so read . The order follows the wording of r . 514
and therefore there is no question as to the necessity of security
—the form always is an undertaking. He referred to Daniell' s
Chy. Forms, 786 ; Pratt v . Pratt (1882), 47 L.T .N.S. 249 ; Beaven
v . Webb (1901), 2 Ch . 74 and Bennett v . Griffiths (1861), 30 L.J . ,
Q .B . 98 .

Bodwell, in reply .

The next day the judgment of the Court was pronounced by
WALKEM, J., as follows :

The appeal by the defendant Company is dismissed with costs ;
and the order appealed from is to stand, save that the phrase " tr y
experiments " is to be struck out, as requested by counsel for th e

Judgment . appellants, and assented to by the other side . As the presence of
the phrase in the order was not one of the grounds of appeal, w e
consider that the above amendment should not affect the questio n
of costs .

Bodwell, asked that the costs of the appeal should not be pay-
able until the final disposition of the action .

The ruling on this point was reserved until the next day whe n
the Court announced that they were all agreed that in interlocu-
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tory appeals the successful party when allowed costs should get FULL COUR T

them forthwith and not have to wait until the end of the
1902 .

litigation.

Appeal dismissed with costs .

	

Jan. 10 .

STAR
v .

WHITE

REX v . BROOKS .

	

COURT O F
CRIMINA L

Criminal law—Zionites—Child's death due from want of medical aid—Aiding
APPEAL.

and abetting—Cr . Code, Secs . 209 and 210 .

	

1902 .

Medical attendance and remedies are necessaries within the meaning of Jan . 1 1

	

sections 209 and 210 of the Criminal Code and any one legally liable to

	

REx
provide such is criminally responsible for neglect to do so .

	

v .

So also at common law .

	

BROOK S

Conscientious belief that it is against the teachings of the Bible and there -
fore wrong to have recourse to medical attendance and remedies is n o
excuse .

IN the Supreme Court of British Columbia in bane : Crown

case reserved. The following case was reserved by DRAKE, J . ,

the trial Judge :

In this case the prisoner was tried before me upon the fol -

lowing indictment

IN THE COUNTY COURT JUDGES CRIMINAL COURT .

CANADA,

	

Eugene Brooks stands charged Statement .
Province of British Columbia,

	

for that he the said Eugene

County of Victoria,

	

Brooks at the City of Victoria ,

City of Victoria,

	

in the County of Victoria, i n

To WIT : the Province of British Co-

lumbia on the fourth day of September in the year of our Lor d

one thousand nine hundred and one, unlawfully did kill and sla y

one Victoria Helen Rogers .

(2 .) And the said Eugene Brooks stands further charged tha t

one John Rogers on the day and year and at the place last men -
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tioned and on divers other days before said last mentioned day
being in charge of another person, to wit ., the said Victori a

Helen Rogers, she the said Victoria Helen Rogers being then
unable by reason of her age and sickness to withdraw hersel f
from the charge of the said John Rogers, and the said Victori a
Helen Rogers being then unable to provide herself with the
necessaries of life, and the said John Rogers being then and
there under a legal duty to provide the said Victoria Hele n
Rogers with the necessaries of life, the said Eugene Brook s
on the day and year and at the place last aforesaid and on diver s
days before said last mentioned day was present unlawfully aid-

ing, abetting, assisting, counselling and procuring the said Joh n
Rogers not to regard his above mentioned duty whereupon th e
said John Rogers unlawfully did refuse, omit and neglect, with -
out lawful excuse to provide the said Victoria Helen Roger s
with the necessaries of life, which said refusal, omission an d
neglect then and there caused the death of the said Victori a
Helen Rogers .

(3.) And the said Eugene Brooks stands further charged tha t
the said John Rogers being the father of the said Victoria Hele n

Rogers, who was on the day and year and at the place last men-
tioned a member of the household of her said father, and th e

said Victoria Helen Rogers being then under the age of six years
and the said John Rogers being then under a legal duty to pro -
vide the said Victoria Helen Rogers with necessaries, the sai d
Eugene Brooks on the day and year and at the place last afore -

said and on divers days before said last mentioned day wa s
present unlawfully aiding, abetting, assisting, counselling and
procuring the said John Rogers not to regard his above men-

tioned duty, whereupon the said John Rogers unlawfully di d

refuse, omit and neglect without lawful excuse to provide th e
said Victoria Helen Rogers with necessaries, which said refusal ,
omission and neglect then and there caused the death of the sai d

Victoria Helen Rogers .
(4.) And the said Eugene Brooks stands further charged that

the said John Rogers being the father of the said Victori a
Helen Rogers who was on the day and year and at the place las t

mentioned a member of the household of her said father and the
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said Victoria Helen Rogers being then under the age of six year s

and being unable to provide herself with the necessaries of lif e

and the said John Rogers being then under a legal duty at com-

mon law to provide the said Victoria Helen Rogers with the

necessaries of life, the said Eugene Brooks on the day and yea r

and at the place last aforesaid and on divers days before said last

mentioned day was present unlawfully aiding, abetting, assist-

ing, counselling and procuring the said John Rogers not to regar d

his above mentioned duty, whereupon the said John Rogers un-

lawfully did refuse, omit and neglect without lawful excuse to

provide the said Victoria Helen Rogers with the necessaries of

life, which said refusal, omission and neglect then and ther e

caused the death of the said Victoria Helen Rogers .

(5.) Same as 1, except read 5th September, instead of 4t h

September, and Cecil Alexander Rogers instead of Victori a

Helen Rogers .

(6.) Same as 2, except as to alterations mentioned in 5 .

(7.) Same as 3, except as to alterations mentioned in 5 .

(8.) Same as 4, except as to alterations mentioned in 5 .

The prisoner was found guilty on counts 2, 3, 4, 6, 7, 8, and

not on the charges of manslaughter.

The evidence disclosed that John Rogers mentioned in said

indictment was at the time of the death of his said children a

member of the sect called Catholic Christians in Zion, or shortl y

Zionites. One of the tenets of said sect is that it is contrary

to the teachings of the Bible and therefore wrong to hav e

recourse to medical aid and drugs in case of sickness. In con-

sequence of his belief in said doctrine Rogers omitted to provide

his said children with medical attendance and appropriate medi-

cal remedies when they were sick with diphtheria . The children

were both under the age of six years, were members of thei r

father's household and were wholly dependent upon him for

support . He knew the children had diphtheria and that it wa s

a dangerous and contagious disease . The disease proved fatal

to both children. Rogers' circumstances were such that he coul d

have paid for medical attendance and medical remedies. The

medical testimony proved conclusively the nature of the disease
that caused the death of these children, and that the ordinary

1 5

COURT OF
CRIMINAL
APPEAL .

1902.

Jan. 11 .

RE X
V .

BROOKS

DRAKE, J .
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remedies would have prolonged their lives, and in all probabilit y
would have resulted in their complete recovery . Under these
circumstances I held that the father had omitted without lawful
excuse to perform the duty in the premises imposed upon hi m
by sections 209 and 210 of the Criminal Code and by the com-
mon law and I held upon the evidence that the prisoner Eugen e
Brooks was present unlawfully aiding, abetting, assisting ,
counselling and procuring Rogers to omit without lawful excus e
to perform his said duties.

The prisoner Brooks was convicted and sentenced to thre e
months ' imprisonment . I respited the execution of said sentence,
admitted Brooks to bail and at his request reserved the followin g
questions for the Court of Crown Cases Reserved :

(1.) Does section 209 of the Criminal Code impose upon a per -
son, who has charge of any other person unable by reason o f
sickness to withdraw himself from such charge and unable to
provide himself with the necessaries of life, the legal duty of
providing such other person with reasonable medical attendanc e
and appropriate medical remedies when the person having charg e
of the other person is financially able to provide such attendanc e
and remedies ; and if the death of such person is caused, or i f
his life is endangered by the first-mentioned person ' s omissio n
without lawful excuse to perform said duty is the said first men-
tioned person criminally responsible for such omission ?

(2.) Does section 210 of the Criminal Code impose upon a
parent in case of sickness of his child a legal duty to provide
reasonable medical attendance and appropriate medical remedie s
for such child, such child being under the age of sixteen year s
and being a member of his parent's household, and the paren t
being financially able to provide such attendance and remedies ;
and if the death of such child is caused, or if his life is endangere d
by the parent 's omission without lawful excuse to perform said
duty, is the parent criminally responsible for such omission ?

(3.) Does the common law of England in a case similar to tha t
stated in question number 1, impose upon the person havin g
charge of the other person a legal duty to provide such othe r
person with reasonable medical attendance and appropriat e
medical remedies, and is the person who omits without lawful
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excuse to perform such duty criminally responsible for such

omission ?

(4.) Does the common law of England in a case similar to tha t

stated in question number 2, impose upon a parent the lega l
duty of providing reasonable medical attendance and appropriate

medical remedies for his child and is such parent criminall y

responsible for omitting without lawful excuse to perform suc h
duty?

(5.) Is the conscientious belief that it is contrary to the teach-
ings of the Bible and therefore wrong in case of sickness to hav e

recourse to medical attendance and appropriate medical remedie s
a lawful excuse for omitting to perform the above mentione d

duties ?
Should the Court be of opinion that none of said duties is a

legal duty entailing criminal responsibility, or should the Court
be of opinion that the belief mentioned in question 5 is a lega l

excuse for omitting to perform said duties then the said convic-
tion should be quashed .

The question was argued at Victoria on 11th January, 1902 ,
before WALKEM, IRVINGF and MARTIN, JJ .

Maclean, D.A .-G., for the Crown.

No one for the prisoner.

The Court answered questions numbered 1, 2, 3 and 4 in th e

affirmative and question 5 in the negative ; affirmed the convic-
tion and ordered and directed that the sentence imposed shoul d
be carried into execution .

Conviction affirmed .

Subsequently the following opinion was filed by

WALKEM, J . : In affirming the conviction of the defendant, w e
have been guided by the judgment of the Court in Reg. v . Senior
(1899), 68 L.J ., Q .B . 175 . In that case, the prisoner was charged
with the manslaughter of his infant child, of which he had th e
custody. He was one of a sect that objected on religiou s
grounds to medical aid and to the use of medicine in cases o f
disease, and he, therefore, purposely abstained from using eithe r
of those remedies for the benefit of his child, though he knew

1 7
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that it was suffering from pneumonia and was dangerously ill .

It was proved that medical aid would have prolonged, and pro-
bably saved the child's life, and, furthermore, that the prisoner

had sufficient means to procure it . Under the circumstances, i t

was held that he had wilfully neglected the child in a manne r

likely to cause injury to its health, within the meaning of sectio n

1 of the Imperial Act, 57-58 Viet ., Cap. 41, which enacts that " I f
any person over the age of 16 years, who has the custody, charge ,

or care of any child under the age of 16 years, wilfully . . . .

neglects . .

	

such child . . . . in a manner likely

to cause .

	

unnecessary suffering, or injury to its
health, . . . that person shall be guilty of a misdemean-

our. " It will thus be seen that there is no appreciable differenc e

between the facts which led to the prisone r's conviction and those

stated in the case reserved ; and, hence, one may safely conclude

that had the above section been in force here, the present defend -

ant 's conviction would have been inevitable and also unassailable .

Such being the case, we have only to see whether the convictio n

he complains of was warranted either by the common law or b y

sections 209 and 210 of the Criminal Code . Reg. v. Instan

(1893), 17 Cox C.C. 602, would seem to warrant his conviction

under the common law.
Sections 209 and 210 are set out, almost verbatim, in th e

second and third paragraphs of the case reserved . They appear

in the Code under the heading of " Duties Tending to the Pre-

servation of Life . " As such headings have the same effect a s

preambles to statutes, the terms " necessaries of life," and " neces -

saries," which occur in the respective sections, mean, when rea d

in connection with the heading mentioned, such necessaries a s

tend to preserve life, and not necessaries in their ordinary lega l

sense . With respect to the functions of prefixes to sections an d

headings of sections, or of groups of sections, see Hammersmith

Railway Co. v. Brand (1869) L.R. 4 H.L. 171 ; Bryan v. Child

(1850), 5 Ex. 368 ; Eastern Counties, ctc., Companies v . Marriag e

(1860), 9 H .L. Cas . 32 . This seems to me to dispose of the whole

question, for the learned Judge states that the medical evidence

" conclusively proved " that medical aid and remedies were neces -

saries that might have saved the children ' s lives .
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The fact that the defendant was prosecuted as an accessory
before the fact is unimportant, as he might have been prosecute d

as a principal by virtue of section 61 of the Code .
Although not so stated in the case reserved, Rogers, the paren t

of the children, has already been convicted as a principal on

similar charges to those preferred against the defendant .
As a matter of practice, the above certificate has been directed

in accordance with section 746 of the Code, " to the proper officer "
of the Speedy Trials Court, in order that the learned trial Judg e
may give effect to his judgment ; but as he is absent from th e
Province any Judge of this Court may act in his stead, as pro-

vided by section 770 of the Code . The conviction, as I have
already said, is affirmed .

REX v. JACK ET AL .

	

WALKEM, J .

Criminal law—Obstructing a peace officer—Consent of accused not necessary

	

1902 .

to summary trial—Criminal Code, Secs . 144, 783-6 .

	

Feb . 13 .

A person charged with obstructing a peace officer in the execution of his
duty may be tried summarily by a Magistrate without the consent of
the accused .

MOTION for certiorari argued before WALKEM, J ., on 10th
February, 1902 .

Helmcken, K.C., for the motion .
Maclean, D.A.-G., contra.

13th February, 1902 .

WALKEM, J . : Three Indians, named Jack, Dick, and Markwa,
living in the vicinity of Kingcome Inlet in the County of Van-

couver, were charged in November, 1901, with having " unlaw-

fully and wilfully obstructe d" two peace officers, named Wollacott

1 9
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and Huson, in the execution of their duty, contrary to th e
provisions of section 144 of the Criminal Code, and wer e
subsequently summarily tried and convicted, and sentenced to si x
months ' imprisonment, under that section, by Captain Walbran, a
Stipendiary Magistrate for the County .

A motion is now made, on their behalf, by way of certiorari ,
to quash the conviction on the alleged grounds that the accuse d
were neither formally charged nor allowed to defend themselves
at the trial, and on the further ground that their conviction was
illegal, as section 144 is, so it is said, controlled by sections 78 3
and 784—and, hence, as to punishment, as I assume, by sectio n
788. After examining all the proceedings, and reading the affi-
davits, respectively, filed in support of, and against, the motion ,
I have no hesitation in saying that the proceedings were regular ,
and the trial conducted with fairness, and with a manifest con-

sideration for the interests of the prisoners .
With respect to the contention that section 144 is controlle d

by sections 783 and 784, there is no ground for upholding it .
The language of section 144, which is relied on by the prosecu-
tion is—" Every one is guilty of an offence and liable on indict-

ment to two years ' imprisonment, and on summary convictio n
before two justices of the peace to six month s ' imprisonment wit h
hard labour, or to a fine of one hundred dollars, who resists or
wilfully obstructs any peace officer in the execution of his duty ,
or any person acting in aid of such officer ;" whereas the lan-
guage of section 783 is as follows :—" Whenever any person i s
charged before a Magistrate (e) with having assaulted, obstructed,
molested or hindered any peace officer, or any officer in the law -
ful performance of his duty, or with intent to prevent th e
performance thereof—the Magistrate may, subject to the provi-
sions hereinafter made, hear and determine the charge in a
summary way ;" and (see section 788) if the charge be proved ,
sentence the offender to a term of imprisonment not exceeding si x
months, with or without hard labour, or to pay a fine not exceed -
ing one hundred dollars, or to suffer both fine and imprisonment .
It will thus be apparent that the punishment mentioned in
section 788 differs materially from that mentioned in section 144 ,
although the offence is the same. Section 783 also contains the
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word " assaulted," which is absent in section 144 . It must be WALKEM, J.

admitted that that word is a very important one ; for instance,

	

1902 .

the mere hindering of a peace officer in the discharge of his duty Feb . 13 .

is a far less serious offence than assaulting him under the same
REx

circumstances. An offence can not be charged under one enact-

	

v .

ment, complete in itself, and a different punishment inflicted by
JAC K

virtue of another and somewhat different enactment .

The next objection is that the consent of the prisoners to a

summary trial was not given ; but, sub-section 3 of section 78 4

dispenses with consent and makes the Magistrate 's jurisdiction WALKEM, J.

absolute. The summary conviction referred to in section 144

means a summary conviction under Part LVIII., of the Code, and

such the present conviction is . The motion must be refused with

costs .

Note : See Rex v. Nelson (1901), 8 B .C . 110 .

NICHOL v. POOLEY ET AL . IRVING, J .
(In Chambers . )

Costs—Criminal libel—Taxation or action for—Stay—Cr . Code, Secs . 833-35.

	

1902 .

N ., after his acquittal in a criminal libel action, proceeded to tax his costs Feb . 11 .

and moved before the trial Judge for certain costs, and on obtaining an

order with which he was dissatisfied abandoned the taxation and corn-
NI vn0 L

menced a civil action against the prosecutors for his costs .

	

POOLEY

Held, by IRVING, J ., on a summons for a stay of proceedings, that plaintiff
should not be allowed to pursue both remedies at once, but as in th e
other action there was no appeal he allowed this action to proceed on

terms .

AFTER the order made by DRAKE, J., in Rex v . Nichol, reported

in 8 B.C. 276, disallowing Nichol the costs of the commission

evidence and of the abortive trials, Nichol commenced this action Statement .
against Messrs . Pooley and Turner for all the costs of the crim-
inal libel action brought against him by defendants and which
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IRVING,

	

ultimately resulted in his acquittal . The defendants now applied
(In Chambers.)

by summons " that all proceedings be stayed and the action dis -
1902 .

	

missed on the ground that same is frivolous and vexatious an d
Feb. 11

.	 an abuse of the process of the Court, or in the alternative for a n
NICHOL order that all proceedings be stayed until the taxation of th e

POOLEY plaintiff's costs sued for herein, already brought before the prope r
officer in that behalf by the plaintiff and partially completed, is

completed and closed, or until the said costs sued for herein ar e
taxed as this Court may direct. "

The summons was argued on 3rd February, 1902, befor e
IRVING, J.

Cassidy, KC., for the summons : Costs have already bee n
taxed and an order in a matter of taxation has been made by
DRAKE, J ., therefore plaintiff cannot bring present suit . There
must be taxation before suit . He referred to Cr. Code, Secs. 833 ,
834, 835 ; Odgers on Libel and Slander, 643 ; Richardson v .
Willis (1872), L.R. 8 Ex. 69 ; Earl Poulett v. Viscount Hil l
(1893), 1 Ch . 277 ; The Christiansborg (1885), 10 P.D. 152 and

Stephenson v. Garnett (1898), 1 Q.B. 677 .
Davis, K.C., contra, contended that order taken out re taxa-

tion was taken out as if made by Court of Oyer and Terminer,
but that the Court had risen at the time the order was made an d

therefore the order was a nullity : Annual Prac . 1902, pp . 321-23 .
Application to strike out statement of claim does not tak e

place of demurrer. This case is similar to suit for costs by soli-

citor against client and it is usual to have taxation after writ i s

issued. If order of DRAKE, J., was made by Criminal Court ,

there is no appeal, therefore plaintiff abandoned original pro-
ceedings and brought present suit. He cited Dunlop v . Haney

et al (1899), 7 B .C. 305 and Dunlop v . Haney (1900), 7 B.C . 307 .

11th February, 1902 .

IRVING, J. : No authority was cited for the proposition that
taxation is necessary as a condition precedent to bringing th e
action .

As to the second point, it is not right that the plaintiff shoul d
pursue both his remedies, one must be stayed, but which ? Mr .

Cassidy says the plaintiff ought to go on with the proceeding s

Argument.

IRVING, J .
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already instituted ; that if he is now allowed to proceed with IRVIN G , a .
(In Chambers.)

this action and abandon the taxation proceedings already insti-

	

--
1902 .tuted by him, that all the work already performed will be throw n

away .
The plaintiff, on the other hand says, that if he is bound t o

follow out the taxation and is not allowed to go on with thi s
action, he will not be at liberty to discuss the very matter upo n
which his right to recover the greater part of his costs depends .

It seems to me that I ought not to prevent the plaintiff from
obtaining a decision on the questions in dispute. If there are
two ways open to a litigant, one in which he can bring up th e
matter for decision, and the other in which he cannot, in m y
opinion he ought to be at liberty to pursue the most advantage-
ous to him, otherwise there will be a denial of justice . And
certainly I ought to do this if I can do so without doing an y
injustice to the defendants. I think that the order which I no w
make will sufficiently protect them ; the order will be that th e
proceedings in this action will be stayed unless the plaintiff i s
willing to undertake to abide by such order as the Judge at th e
trial of this action shall make, with regard to the costs of th e
taxation proceedings thrown away.

In the event of the plaintiff giving such undertaking then he
shall be at liberty to proceed with this action, the taxation pro-
ceedings shall be stayed and the costs of this application shall b e
costs in the cause.

Defendants are appealing from this judgment and on 12th
February, on their application, IRVING, J . ordered that the trial
of the action should not take place until after the next sittings
of the Full Court .

Feb. 11 .

NICHO L
V .

POOLE Y

IRVING, J .
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TANAKA ET AL v . RUSSELL.

Practice—Caplets—Irregularity or nullity—Waiver by giving bail .

Feb. 11 . After the issue of the writ in an action a summons was taken out entitled

TANAKA

	

"In the matter of an intended action . "

v .

	

Held, by IRVING, J ., dismissing the summons, that it was wrongly entitled .
RusSELL A Judge has power to direct a summons to be issued and be returnable in

a Registry other than that where the writ was issued .
By the giving of special bail, a defendant arrested on a capias waives hi s

right to object to the writ .

ACTION for the sum of $2,620.00 being the amount alleged to
be due for goods sold and delivered by plaintiff 's to defendant .
The writ of summons was issued in the Registry at New West-
minster and an order for the arrest of the defendant was obtained
from BOLE, Lo. J.

The defendant was arrested by the sheriff on the 27th of Jan-
uary, 1902, the same date on which the writ of summons was

issued . Upon his being arrested the defendant's solicitors gave
an undertaking to the sheriff to put in special bail in accordance
with the terms of the writ of capias .

The order for the capias was entitled " In the matter of an in -
tended action, " and defendant took out a summons entitled " In
the matter of an intended action " to set aside the writ of capia s

Statement. on the grounds that

(1.) The Judge had no jurisdiction to make the order fo r
capias.

(2.) The application for the order for capias was made befor e
the writ of summons was issued .

(3.) The affidavit used in support of application for capias wa s
sworn before the writ of summons was issued and is not properly
entitled .

(4.) The order for capias is irregular in that it is entitled in
the matter of an intended action .

(5.) The order for capias does not disclose what affidavit o r
that any affidavit was sworn, filed or read in support of th e
application therefor.

IRVING, J .
(In Chambers. )

1902 .
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(6.) The indorsement on the copy of writ of capias served on IRVING, a •
(In Chambers. )

defendant does not contain the amount for which defendant i s
held for bail and the date of the order is omitted .

	

1902 .

(7.) The form of writ of capias does not comply strictly with
Feb . 11 .

the form provided by the statute in that behalf .

	

TANax a

(8.) In the affidavit of Hiko Tanaka filed and used on the RUSSEL L

application for order for capias the plaintiffs' cause of action doe s

not fully appear, nor does it disclose any cause of action .

(9.) There is an alteration in the jurat to the said affidavit .
(10.) The christian and surnames of the plaintiffs and defend-

ant in full do not appear in the affidavit nor in the writ of

capias .
(11.) The sheriff has not indorsed on the writ of capias th e

day of execution or arrest .

(12.) The copy of writ of capias served on the defendant is no t
a true copy of the original .

(13.) The defendant was only leaving the Province temporarily
in the ordinary course of business and his absence from the Pro-

vince under the circumstances was not the quitting the Provinc e
contemplated by the Arrest and Imprisonment for Debt Act.

This summons was returnable by leave of IRVING, J ., before
him at Vancouver and when the application came on to be hear d
preliminary objections were taken that this application shoul d
be heard in Chambers at New Westminster, and further that the
summons was in the matter of an intended action . The summons Statement.

was dismissed on the ground that it was wrongly entitled .
A second summons, issued from and returnable at Vancouver ,

was then taken out by the defendant setting out the sam e
grounds. The objection was again taken that under section 32 ,
Cap . 56, R.S.B.C. 1897, as amended in 1901, Cap . 14, Sec. 13 ,
there was no jurisdiction to have the summons issued and return-
able at Vancouver when the Registry out of which the writ wa s
issued was New Westminster . IRVING, J., held that under r . 52
he had power to give directions that it should be so issued and
returnable. The plaintiff then objected that the undertaking t o
give security as set out above, was sufficient to waive all irregu-
larities in the proceedings and that all the grounds as mentione d
in the summons were merely irregularities .
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IRVING, J.
(In Chambers. )

1902 .

Feb . 11 .

TANAK A
V .

RUSSEL L

IRVING, J .

Davis, K.C., for the summons.
Gilmour, contra .

11th February, 1902 .

IRVING, J . : In this case the plaintiff caused the defendant to
be arrested on a writ of capias ; it is alleged that the capias was
improperly granted on insufficient material and was irregula r
and void .

It appears, however, that after the arrest was made, the de-
fendant's solicitor gave an undertaking in writing to give special

bail to the plaintiffs if the plaintiffs would permit him to depar t
at once. This offer was accepted and the defendant left th e
jurisdiction .

It seems to me immaterial, in considering the present applica-

tion, whether the writ was a nullity or not because the defend-
ant's undertaking would be binding, even if no writ of capias had
been issued at all . It is a very common practice for people t o
give an undertaking to enter an appearance without being served
with a writ and in the Admiralty jurisdiction where nearly al l

proceedings are commenced by arresting the ship, it is every
day practice for the proctor or solicitor acting for the ship, t o
notify the proctor or solicitor acting for the plaintiff that he wil l
give bail in order to prevent the arrest of the ship, and the
undertaking so given must be carried out.

The application must be refused with costs .

Summons dismissed .
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MACAULAY BROTHERS v . VICTORIA YUKON TRADING WALKEM, J .

COMPANY .

Practice—Special indorsement—Foreign judgment—Interest.

1902.

Feb . 21 .

In an action on a Yukon Territory judgment, the writ may be specially MACv ULA Y

indorsed within Order III ., r . 6, with a claim for interest on the V . Y. T . Co .
judgment .

It is not necessary in such an indorsement to state that the interest is du e

MOTION

by statute .

MOTION to set aside a judgment, signed in default of defence ,
on the ground that the writ was not specially indorsed inasmuch
as the interest claimed was not a debt or a liquidated demand.

The motion was argued before WALKEM, J ., on 18th February,
1902.

J. H. Lawson, Jr., for the motion.
Cassidy, K.C., contra.

21st February, 1902 .

WALKEM, J . : The writ of summons in this action is indorse d
as follows : " Statement of Claim . The plaintiffs' claim is for
money due from the defendants to the plaintiffs on a final judg -
ment recovered by the plaintiffs against the defendants in an WALKEM, J .

action brought by the plaintiffs against the defendants in th e
Territorial Court of the Yukon Territory .

" Particulars :
" The action is distinguished in the Cause Book of the sai d

Territorial Court of the Yukon Territory as ` 368-1900 ' and th e
said judgment which is dated the Ilth day of December, 1901, i s
for $3,304 .35 and costs to be taxed, and the said costs, were duly
taxed and allowed at $1,400 .00 .

" Judgment, including costs 	 $4,704 .35
Interest thereon (at the rate of 5 per cent . per

annum) to date of writ	 17 .83

$4,722 .18
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WALKEM, J .

	

The plaintiff will also claim interest at the rate of 5 per cent .

1902 .

	

per annum on the sum of $4,704.35 from the date of the writ

Feb . 21, herein until payment or judgment in this action . "

An appearance was filed on behalf of the defendant Company ,
MACAULAY

v .

	

and a statement of claim demanded, but none was delivered .
V. Y . T . Co . No statement of defence having been put in within the time re-

quired by Order XXI., r . 6, the plaintiff's signed judgment. (See

Order XXVII ., r . 2.) A motion is now made to set aside thi s

judgment on the alleged ground that the writ is riot specially in -

dorsed within the meaning of Order III ., r . 6, inasmuch as th e

interest claimed is not a debt or liquidated demand .

Independently of several cases cited by both counsel, the ques -

tion has, as contended by Mr . Cassidy, been settled by the

following enactments of the Parliament of Canada. For

instance, by the Revised Statutes of 1886, Cap. 127, Sec . 2, it is

enacted that " Whenever interest is payable by agreement . . .

or by law, and no rate of interest is fixed by agreement or b y

law, the rate . . . . shall be 6 per centum per annum . "

This statute was amended by Cap . 31 of the Acts of 1889, by the

addition of certain provisions which were " made applicable to

the North-West Territories only," which Territories then include d

the Yukon Territory . One of those provisions, as contained i n

section 2, was that " Every judgment debt shall bear interest a t

the rate of 6 per cent. per annum until the same is satisfied . '
WALKEM, J . The Yukon District was subsequently severed from the Terri-

tories, and made a separate Territory by Cap . 6 of the Acts of

1898 ; and, by section 9 of that Act, it was provided that " th e

laws relating to civil and criminal matters, and the Ordinances "
then existing in the Territories should " be and remain in forc e

in the new Territory " in so far as they might be applicable ;
and, as section 2 of the Statute of 1889, which I have quote d

above, was part of those laws, it would, obviously, be within this

last provision. There is no need to inquire what the Ordinance s

which are referred to were, for they could not, constitutionally

speaking, deal with the subject of interest .

The next statute on the subject is Cap . 22 of the Acts of 1894,

whereby, briefly stated, judgments in this Province were to bear

interest at 6 per cent . per annum, until satisfied.
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These several provisions were amended by Cap . 29, Sec . 1 of wALKEN, J.

the Acts of 1900, as follows :

	

1902 .

" Section 2 of chapter 127 of the Revised Statutes, section 2 of Feb . 21 .

chapter 31 of the Statutes of 1889, section 2 of chapter 22 of the
MACAULA Y

Statutes of 1894, . . . . are amended by striking out the

	

v .

word " six " wherever it occurs in each of the said sections and V . Y. T . Co .

substituting therefor the word " five " : Provided that the change
in the rate of interest in this Act shall not apply to liabilitie s
existing at the time of the passing of this Act . "

Thus a uniform rate of interest of 5 per cent. has been estab-
lished and made payable on judgments recovered anywhere in
Canada.

In Ex parte Lewis (1888), 36 W.R. 653, Esher, M .R., observes ,
at p. 654, that " Where there is a statutory duty to pay mone y
that money is reduced to a debt, and is not a question of dam -
ages. It is not necessary to say that such interest is part of the
judgment debt ; it is enough to say that it is a debt necessaril y
and inevitably attached to the judgment, if not paid immediately . "

Mr. Lawson makes a further objection to the effect that the
claim for interest should shew that it was due by statute, but
that objection is untenable . In the case of the London and
Universal Bank v. Earl of Clancarty (1892), 1 Q.B. 689, whic h
was an action on two promissory notes, the writ was specially

indorsed with a claim for the sums due on the notes, and interest WALIKEM, J .

to date, and with a further claim for interest, in the followin g
words :

" The plaintiffs also claim interest at the rate of 5 per cent. per
annum, until payment or judgment. "

Now, this last claim for interest was made by virtue of section
57 of the Bills of Exchange Act of 1882 ; and, although it was
not so stated, the indorsement was held to be unobjectionable .
Moreover, the interest being statutory, it was deemed by th e
Court to be liquidated damages, and such is the case with respec t
to the interest claimed in the present action. The motion must ,
therefore, be dismissed with costs.

Motion dismissed.
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HENDERSON ,
CO . J.

1902 .

Jan . 29.

WILSO N
BROS .

V .
ROBERTSON

AN D
ROI .STO N

Statement .

WILSON BROS. v. ROBERTSON AND ROLSTON .

County Court—Garnishee—Money paid into Court—Charging order —

Priorities .

Priorities amongst claimants to moneys paid into Court under garnishe e
process settled by HENDERSON, Co . J ., in favour of parties who obtained
first charging order .

THIS was an action brought by the plaintiffs in the Count y

Court of Vancouver for the sum of $274.54, being the amount

due for goods sold and delivered . The summons was issued 9t h

September, 1901 .
Robertson & Rolston in the same Court on 3rd September ,

1901, sued Sam George for $852 .46 On the same date they also

sued K. Noyaki for $512.28. In both these suits the Alliance

Canning Co . were garnishees and were served with garnishe e

summonses on 3rd September, 1901 . The ordinary summonses

were served on the defendant September 4th, 1901 . No disput e

note was put in by either of the defendants in these two latte r

suits and judgment was signed by default against each of them .

James Mellis sued Robertson & Rolston for $158 .00 and added

K. Noyaki as garnishee. The ordinary summons and the gar-

nishee summons were served September 5th, 1901 .

George I. Wilson also sued Robertson & Rolston and adde d

Sam George as garnishee and the ordinary summons and th e

garnishee summons were served September 5th, 1901 .

Chas . W. Morrison, the holder of a judgment against Robert -

son & Rolston, recovered on January 29th, 1901, had a garnishe e

summons issued and served on K . Noyaki on September 5th,

1901 .
Wilson Bros. on 25th September, 1901, applied before th e

Judge in Chambers for an order that a receiver be appointed b y

way of equitable execution to receive the moneys paid into Cour t

in the actions in which Robertson & Rolston were plaintiffs, an d

Sam George and K. Noyaki were respectively defendants, and th e

Alliance Canning Co. garnishees ; or in the alternative for a
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charging order against the moneys paid into Court in the two
above actions ; and also for an order restraining the defendants

from dealing in any way with the said moneys . When this

application came on to be heard, an injunction order was made
restraining the defendants Robertson & Rolston from in any way

dealing with these moneys ; but the whole matter was adjourned
until all the parties in all the above named actions were before

the Court. When all the parties were before the Court, al l
applications pending were then dealt with .

It was admitted that the garnishees the Alliance Canning Co .

were indebted to Sam George and K. Noyaki, and money wa s
paid into Court by the said garnishees in the two above actions

in which they were respectively defendants . It was also admitted
that Noyaki and Sam George were indebted to Robertson &

Rolston, but they had not paid any moneys into Court, an d

counsel for the plaintiffs, G. I . Wilson, James Mellis and Chas.

W. Morrison contended that the moneys which were owing th e
Alliance Canning Co. to Sam George and Noyaki should b e
attached by virtue of the garnishee summons issued by thei r

clients against the said Noyaki and Sam George . Counsel for
the plaintiffs, Wilson Bros., contended that the moneys owing b y
the Alliance Canning Co. to Sam George and K. Noyaki had been
garnished by the plaintiff's Robertson & Rolston, and any moneys
that K. Noyaki and Sam George owed defendants Robertson &
Rolston might be paid into Court by them in the other suits . If
it was not paid into Court they could sign judgment against th e
said garnishees and proceed in the ordinary way to obtai n
execution .

Counsel for Robertson & Rolston contended that Robertson &
Rolston were entitled to all the moneys garnished, with the ex-
ception of the moneys claimed by Wilson Bros ., by virtue of their
injunction order.

The Judge having reserved his decision, subsequently gave
,judgment by appointing A . E. Beck, Registrar of the Court ,
Receiver by way of equitable execution of the moneys paid int o
Court by the Alliance Canning Co., garnishees, and further
ordered that Wilson Bros. were entitled to priority, having bee n
the first parties receiving charging order . The balance of the

3 1

HENDERSON,
Co . J .

1902 .

Jan 29 .

WILSON
BROS .

V .
ROBERTSO N

AN D
ROLSTO N

Statement .
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HENDERSON, moneys paid into Court by the Alliance Canning Co. to be
co . J•

	

divided up amongst the other creditors of Robertson & Rolston.
1902 . During the argument counsel for the other creditors asked that

Jan . 29 . a receiver be appointed if the other garnishee summonses wer e

WILSON to be dismissed. The garnishee summonses of the other creditors
BROS . were dismissed with costs and the costs of Robertson & Rolston

v .
ROBERTSON in their suits against Sam George and K . Noyaki were to be a

AND
ROLSTON first charge on the fund before it was to be divided .

Gilmour, for Wilson Bros .

Bowser, K. C., for G. I . Wilson and Chas . W. Morrison .

Harris, for James Mellis .

E. J. Deacon, for Robertson & Rolston .

HYLAND v . CANADIAN DEVELOPMENT COMPANY .

Practice—Examination of witness de bene esse—Rule 368 .

A witness who lives in a remote part of the Province is examinable under
r . 368, while temporarily in Victoria .

S UMMONS to examine a witness de bene esse. The witness
lived at Telegraph Creek, in Cassiar District, but at the time of th e

hearing of the summons he was in Victoria temporarily and th e
application was for the purpose of getting his evidence before h e

went back to Telegraph Creek .

The summons was heard before DRAKE, J., on 27th February,

1902 .

Belyea, K.C., for the summons, referred to r . 368 .

H. G. Lawson, contra, contended that the rule was only appli-
cable where witnesses are going abroad or where from age ,

infirmity or some other cause they are not likely to be able t o

attend the trial .

DRAKE, J., held that the rule was applicable and made th e

order as asked.

DRAKE, J .

1902 .

Feb . 27 .

HrLAND
V .

C . D . Co .
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REX v. JORDAN .

Summary conviction—Appeal—Notice of—Parties to be served—R . S. B . C .

1897, Cap . 176, Sec . 71 .

A notice of appeal from a summary conviction (Provincial) served upon the
convicting Magistrate is not invalid because it is not also addressed t o
and served upon the respondent .

It is not a pre-requisite to the right of appeal that the person convicted
should have been taken into custody.

Quaere, whether service of notice of appeal on respondent's solicitor would
not be sufficient in any event .

SUMMONS by prosecutors that HENDERSON, Co. J., be prohib-

ited from taking any further proceedings in an appeal from a

summary conviction whereby Jordan on 20th January, 1902 ,

was convicted and fined $50 .00, and in default of payment dis-

tress was to be levied, and in default of distress he was to b e

imprisoned for thirty days . On January 24th, Jordan deposite d

with the Magistrate the amount of the fine and $50 .00 for

security for costs . The remaining facts appear fully in th e

judgment .

L. G. McPhillips, K.C., for the summons : Notice of appea l
should have been addressed to and served on the prosecutors .

Appeal is not a matter of right but a special provision . He
cited Paley on Convictions, 7th Ed ., 282-3, 292 ; Reg. v . Keepers

of Peace and Justice of County of London (1890), 25 Q .B .D .

360 ; The King v . Hanson (1821), 4 B . & Ald. 519 ; Reg. v. Gray

(1900), 5 C.C .C. 24 ; Cooksley v. Nakashiba (1901), 8 B .C . 117 ;
The King v. The Justices of Essex (1826), 5 B . & C . 431 ; The

King v. The Justices of the West Riding of Yorkshire (1828), 7

B. & C . 678 ; Keohan v . Cook (1887), 1 N .-W.T. Rep. 125 ; Cragg

v . Lamarsh (1898), 4 G .C .C . 246 ; Ex parte Curtis (1877), 3 Q .B .D .

13 . If notice is served on Magistrate for prosecutor it must she w
on its face that it was served on the Magistrate for the prosecuto r

—and a verbal statement to this effect is insufficient ; Canadian

Society v. Lauzon (1899), 4 C .C.C. 354 and Hostetter v . Thomas

IRVING, J .

1902 .

Feb . 15 .

RE X
V .

JORDA N

Statement .

Argument.
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(1899), 5 C.C .C . 10. A proper form of notice is in Seager ' s Mag-
istrates ' Manual, p . 69 . Security was not given in time. He
referred to sections 67 and 71 of the Medical Act, 1898 ; Beal's
Interpretation, 177. As to right to prohibition he referred to
Farquharson v . Morgan (1894), 1 Q .B. 552 at p. 556 ; Sherwood
v. Cline (1888), 17 Out. 30 at pp. 37 and 39 ; Short on Quo
Warranto, at p. 461 and In re Brazill v . Johns (1893), 24 Ont .
209 at p . 215 .

Bowser, K.C., contra : The forms of notice under the Crimina l
Code and the Provincial Summary Convictions Act are different,
the Code form assuming that both Justice and respondent shoul d
receive notice whereas our form is addressed to the Justice an d
his name also appears in the body of the form. The informant
is not a party to the record and therefore not entitled to notice .
He referred to Ex parte Doherty (1885), 25 N.B.R. 38 ; Reg. v .
Justices ofEssex (1892), 1 Q.B . 490 ; Geminill v . Garland (1886) ,
12 Out . 142 ; Reg. v . The Justices of Denbighshire (1841), 9 Dowl .
P .C . 509 ; Jones v. Grace (1889), 17 Ont. 681 ; Green v. Hunt
(1882), 51 LJ., Q .B . 640 ; Truax v. Dixon (1889), 17 Out . 366 a t
p . 375 ; The Queen v. Fitzgerald (1898), 1 C.C .C. 420 and Re
Kwong Wo (1893), 2 B.C. 336 .

McPhillips, in reply : Reg. v. Justices of Essex (1892), 1 Q.B .
490 is based on a statute different from ours and Ex parte
Doherty (1885), 25 N .B.R. 38 is against English and Canadian
authorities .

15th February, 1902 .

IRVING, J. : On the 20th of January, one Jordan, was con-
victed by the Police Magistrate at Vancouver, of an offence
against the provisions of the British Columbia Medical Act o f
1898 .

On the 25th of January, Jordan gave notice of his intention
to appeal, addressing it to "J. A. Russell of the City of Vancou-
ver, Police Magistrate ." This notice was served upon Mr . Russel l
and also upon the solicitors for the informant .

When the matter came up before the County Court Judge ,
Mr. McPhillips objected to the appeal being heard on the fol-
lowing grounds : (1 .) That the notice of appeal was insufficient
inasmuch as it was addressed only to the convicting Magistrate
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and not to the prosecutor ; (2 .) That the security had not bee n
furnished within the time stipulated by the said Acts as the 1902.

respondent did not furnish security before being released from Feb. 15 .

custody .
Reg

The learned Judge overruled these objections and proceeded to

	

v .

hear the appeal.

	

JORDA N

The present application is for an order that His Honour Judg e
Henderson, be prohibited from taking any further proceedings
in the appeal.

By section 71 of the Summary Convictions Act, it is provide d
that the right of appeal shall be subject to the following condi-
tions : (a.) (which I need not now refer to) ; (b.) " the appellant
shall give to the respondent, or to the convicting Justice for him ,
a notice in writing (R) of such appeal, within ten days after suc h

conviction . " The form (R) given in the schedule is as follows :
[Setting it out. ]

In support of his first objection Mr . McPhillips cites three
decisions in the North-West Territories . In Keohan v. Cook

(1887), 1 N .-W. T. Rep. 125—a notice of appeal addressed to th e
Magistrate only—and not served upon the informant, was hel d
bad. This was an appeal under the Summary Convictions Act ,
R.S .C. 1886, Cap. 178, Sec . 77 .

The principle of that decision was extended in Cragy v .

Lamarsh (1898), 4 C. C. C. 246, where the notice of appeal was
not addressed to any person, and the Judges held that the notice IRVING, J .

was insufficient .
In Ex parte Curtis (1877), 3 Q.B.D. 13, a notice to the Justices

generally, and not to the individual Justices, who sat in the case ,
was held bad.

In Hostetter v . Thomas (1899), 5 C .C.C. a notice of appea l
addressed to one only of the two convicting Justices was hel d
insufficient.

None of these cases are exactly like the case now under con-
sideration.

On the other hand in Ex parte Doherty decided in 1885 by
the Supreme Court of New Brunswick, a notice directed to and
served upon the Magistrate was held sufficient under section 6 6
of the Dominion Statute 32 & 33 Viet ., Cap. 31 .

3 5

IRVING, J.
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IRVING, J .

1902 .

Feb. 15 .

RE X
V .

JORDA N

IRVING, J.

The form of the notice of appeal given by the schedule is very
tricky. The Act says notice must be given to the " respondent
or (apparently in substitution for the respondent) the convictin g
Justice for him. "

The form, however, is addressed to the Justice by name " C .
D." and contains a direction that the notice shall contain the

names and additions of those to whom the notice is required (i .e . ,

by the Act) to be given—that is to say the Act, prescribes tha t
the appeal shall be given to one person or a substitute ; the form

says the notice must be addressed to the substitute and adds a
direction which may be read in two ways either (a .) that the

notice shall be given to the respondent or the substitute, or (b . )
that it shall be given to the substitute and also to the respondent .

This is purely a technical objection and I feel sure that th e
omission to add the respondent 's name to this notice was not
calculated to mislead ; see section 10, sub-section 38, of the Inter-

pretation Act .
The decision Ex parte Doherty seems to me right and more

consistent with the views expressed by the late Mr . Justice
Gwynne in Reg. v. Nichol et at (1876), 40 U .C .Q.B. 76 at p . 79 ,
" we must read these notices, not with a critical eye, but literall y

ut res magis valeat, and so as to uphold, not to defeat, the right
of appeal given to parties summarily convicted, " and I think be-

tween the conflicting decisions, I ought to be guided by the
decision of the Supreme Court of New Brunswick in this matter ,

particularly so, when so eminent a Judge as the late Mr. Justic e
King assented to the decision.

In this connection I would again call attention to the 38th
sub-section of the Interpretation Act—" where forms are pre -
scribed, slight deviations therefrom not affecting the substanc e
or calculated to mislead, shall not vitiate them ." This sub-
section in my opinion makes clear the grounds of the distinction

between the English cases and the decision of Gwynne, J .
I am not at all satisfied that the service on the solicitors fo r

the informant was not sufficient (see Short & Mellor p . 476) ,
although it is not necessary to decide that point .

Another point taken before me was, that the notice did no t
state that Jordan was the " person aggrieved ;" the Act does not,
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nor does the form in the schedule, require that to be alleged . It
would be quite superfluous to state that fact, as the man does say

that he was convicted and fined $50 .00. The inference that he
is the person aggrieved is plain .

As to the second ground taken before the Magistrate, that th e
security had not been furnished by the respondent before being
released from custody. As a matter of fact the man was no t
taken into custody, how it can be argued that he is to lose hi s
right to appeal because no one would take him into custody, i s

something that I cannot understand .
The order will be refused with costs.
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IRVING, J .
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McKAY BROS . v . VICTORIA YUKON TRADIN G

COMPANY.

CRAIG, J .

1901 .

Trial by Judge without a jury—Findings of fact—Commission evidence— 	
April 30 .

Reversal by Appellate Court .

	

FULL COUR T
Company incorporated in British Columbia—Contract by in Yukon—Validity Atvancouver .

of— Ultra vires .

	

1902 .

In an action in the Yukon for damages for breach of contract tried before a Jan . 10 .

Judge without a jury, the evidence for the defence being evidence McKAY
taken on commission, the Court held that the contract sued on was

	

BRos .
made with defendant Company, and not with one Munn as alleged by

	

v .
Ythe defence and gave judgment for plaintiffs.

	

V . . T . Co .

On appeal, held, reversing the finding and allowing the appeal, that th e
Court had failed to appreciate said evidence .

Per DRAKE, J . : The question of ultra tires not having been raised in the
Court below, was not open on appeal .

APPEAL from the judgment of CRAIG, J., in the Territorial
Court of the Yukon . The plaintiffs sued for damages for breach

Statement .
of an alleged contract made with defendant Company whereby
the Company was to carry certain goods from Bennett t o
Dawson. The Company was incorporated in British Columbia
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CRAIG, J . on 6th January, 1898, under the Companies Act, 1897 . Its head

	

1901 .

	

office was in Victoria, B.C., and it had a mill at Bennett i n

April 30 . charge of King, and a trading store at Dawson. The Company
contended that the contract was made, not with it, but with H .

FULL COURT
Atvancouver. A. Munn (a director of the Company), who had a contract wit h

	

1902 .

	

the Dominion Government to transport telegraph supplies and

Jan . 10 . had three little steamers for that purpose and got scows from the
defendant Company ; he also engaged in transporting goods

McKay
BROS . generally from Dawson . Munn and King in their evidence ,

v .

	

which was taken on commission at Victoria, both swore the con -
V. Y. T . Co .

tract was with Munn. Before their evidence was given they had

separated from the Company. The evidence of Wright an d
Haywood, two of the witnesses for the plaintiffs, was taken de

bene esse. The remaining facts appear fully in the judgments.
The following is the judgment appealed from :

30th April, 1901 .

CRAIG, J . : At the close of the trial of this case I expresse d
my views as to the facts brought out by the evidence, and on a

closer and more careful perusal of the evidence, I have see n

no reason to alter the views then expressed. To adopt the
language of Mr . Ailcman, counsel for the defendants, the ques -
tion is, who made the contract, and is there a contract made ?
I think it is clear from the evidence that the contract was mad e
with the defendant Company, and not with one Munn, as it i s

CRAIG, J . alleged. William McKay 's evidence on this point is very clear ,

and the evidence of Hugh M. Wright confirms him in all the
material points. Then stronger evidence than that is the deal -

ing of the defendant Company 's manager with the goods in ques -
tion. McKay made this contract in Bennett in the fall of 189 9
with one King, the recognized and admitted manager of th e
defendant Company. There was present at the same time i n
Bennett a Mr . Holland, who was one of the directors of th e
Company. In his own evidence he states he was one of th e
directors. Munn, also a director of the defendant Company, wa s
present in Bennett, and, it seems, was carrying on an independen t
business of his own, somewhat of the same nature as that of th e
defendant Company . I am quite clear that the plaintiffs mad e
the contract with King for the carrying of these goods . What-
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ever understanding there might have been with Munn I am not cane, J .

now in a position to determine. There was a contract with

	

1901 .

Munn, it appears, in writing, which has not been produced, but April 30 ,

the defendants undertook to carry these goods for the plaintiffs,
FULL COURT

and to deliver them in Dawson that fall . King was active in Atvancouver.

the matter. He saw Wright, who afterwards had charge of the 1902,

scows; told him to go over to see McKay to tell him that he was Jan . 10 .

ready now to take the goods. McKay, upon receiving that
MCK A Y

notice, at once went to the telephone office and rang up King, BRos ,

and closed the bargain with him. King superintended the load- v . Y .T. Co.
ing of the scows, objected to the manner of loading them, partic-

ularly as to the matter of machinery ; the Company's checker
was there, also Mr. Holland, who was acting in the capacity of

checker or overseer of the Company, was present and assisted i n
the loading of the scows . Munn interfered in no way, was no t
upon the ground until the evening before the departure of th e
scows, and the scows were already loaded, to depart two or thre e
days before they started . I, therefore, find as a fact that a con -
tract was made with the defendant Company. I also find that
it was made with them as common carriers . They carried on
their business and advertised themselves as common carriers ;
they not only carried the goods of the plaintiffs, but carried good s
of other parties on the same scow. They let sub-contracts fo r
carrying goods to other scow-owners, and gave themselves out t o
be common carriers, working for hire to any one who came along. CRAIG, J .

Then the orders for the loading of the scows and the bill of lad-

ing, or whatever it may be called, which was handed to Wrigh t
by Holland, who was the Company 's agent, and not Munn ' s

agent, after the departure of the scows, is further evidence tha t
they were acting as principals in this matter and making th e
contract, and that they were common carriers . The document
which was called a bill of lading is in the writing of the book -
keeper or party in charge of the Company ' s offices . Some ques-
tions of law were raised. It was objected that the contract
should be in writing. I do not think it is necessary. It seems
that under the law of British Columbia, where this contract was
made, and where the Company was incorporated, it is expressly
provided that contracts of this nature do not require to be in
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CRAIG, J . writing. However that may be, I have not had an opportunit y

1901 .

	

of perusing the British Columbia Statutes. I think on the gen -

April 30 . eral law this contract did not require to be evidenced by writin g
in the first instance. The only other question of law left to b e

FULL COURT
Atvancouver. determined was the assessment of damages . I think it is quit e

1902 .

	

clear upon all the authorities that the damages to be assessed i s

Jan. l0 . the value or market price of the goods at the point of destinatio n

at the time when they should have been delivered . I find as a
McKAi
BROS .

	

fact that the goods should have been delivered the same fall, no t

V . Y.T . Co . later than the end of October. There will be no need of any
reference to fix these damages, as the value of the goods at that

date has been fully proven by the witnesses on the trial, partic-
ularly by the evidence of Mr. Milne, merchant in Dawson, full y
familiar with the prices current at that date, and who has
checked over the prices upon the statement filed, and I take his
evidence to be conclusive on that point, there being no rebuttal
evidence given upon that matter. I allowed an amendment ,
permitting the plaintiffs to add to their statement of claim th e
charge for hay and oats . These will also be allowed at the price s

CRAIG, J . fixed by the evidence—that is, $1,210.00, less freight, $375.62,
leaving a balance on those two items of $834 .30. It came out
in the evidence that part of the machinery was delivered, an d
that has also been ascertained and fixed, shewing a shortage o n
machinery of $516 .75 . The plaintiffs will be allowed the cost o f
bringing the machinery which was saved into Dawson, and th e
expenses in connection with the same, $1,237.50. I think thi s
will dispose of the question of damages . If any other questio n

of damages arises, it may be mentioned again, and will be defin-
itely fixed ; but, as I said before, there will be no need of

any reference in this matter, as the evidence taken before me o n
the trial fixes the damages to be allowed .

The appeal was argued at Vancouver in November, 1901, be -
fore WALKS 1, DRAKE, IRVING and MARTIN, JJ.

Duff, K.C., for appellants, quoted from the evidence to she w
that the plaintiffs' contract was really made with Munn an d
asked the Court to reverse the finding of fact. It was not the
ordinary case where the Judge has the opportunity of seeing th e

Argume
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witnesses and observing their manner and demeanour, for the CRAIG, J .

evidence of Munn and King was taken on commission. There is

	

1901 .

no presumption that the Full Court ought not to interfere with April 30 .

what the trial Judge has done with regard to matters of fact ;
FULL COURT

but on the contrary, the Full Court in which both fact and law Atvancouver.

are open to review, is bound to pronounce such judgment as in

	

1902.

its view, ought to have been pronounced by the lower Court . Jan . 10 .

He referred to Trimble v. Hill (1879), 5 App . Cas. 342 ; Canadian —	
McKA Y

Pacific Railway Co . v . Robinson (1887), 14 S.C.R. 105 at p . 122 ; BROS .

Rickmann v. Thierry (1896), 14 R .P .C. 105 ; Coghlan v. Cum- v . y IT . Co .
berland (1898), 1 Ch . 704 ; Bigsby v . Dickinson (1876), 4 Ch . D .

28 ; Colonial Securities Trust Co . v. Massey (1896), 1 Q.B. 38

(virtually overruled) ; Lefeunteum v . Beaudoin (1897), 28 S.C.R .

89. He distinguished Village of Granby v. Menard (1900), 3 1

S.C.R. 14. The judgment is " clearly wrong " on the facts .

Peters, K.C. and Griffin, for respondents, contended that Kin g

was held out by the Company as having authority to contract Argument .

for it and plaintiffs dealt with him believing he was the agent o f

the Company. They cited Thompson on Corporations, Secs .

4,874, 4,885, 4,983-4 and 8,412 and Evans on Principal and

Agency, Sec. 517 .
[The question as to whether the contract sued upon was ultra

vires was also argued at length by counsel on both sides, but a s

the point was not decided by the Court, the arguments are no t

given. ]

On 10th January, 1902, WALKEM, J., announced that it was

the unanimous opinion of the Court that the contract mentione d

in the pleadings was made between the plaintiffs and Munn, an d

not between the plaintiffs and the defendant Company ; that the

appeal must be allowed, the judgment appealed from set asid e

and judgment entered for the Company with costs, including th e

costs of the appeal .
Written judgments were handed down as follows :

10th January, 1902 .

DRAKE, J . : Two points arise on this appeal : (1.) Whether

the Company can be made responsible for a breach of contract to DRAKE, J .

carry goods from Bennett to Dawson, the greater part of the
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CRAIG, J . transit being in the Yukon Territory beyond the limits of th e
1901 .

	

Company's legal jurisdiction . (2.) Whether the evidence justi-
April 30 . fies the judgment appealed from, or whether in fact that on e

Munn was in reality the contracting party .
FULL COURT

Atvanconver. The contract admittedly was made in British Columbia, tha t

1902 .

	

is to say at Bennett, and the goods were to be carried from Bennet t

Jan. 10 . to Dawson, the major part of the transit being in the Yukon Ter -
ritory. This point of ultra vires was not raised in the Yuko n

MCK AY
BRos .

	

Court when the action was tried, but is first heard on this appeal .

V . Y.T . Co . But if the Yukon Courts are content to recognize the liability o f
the Company to sue and be sued, I hardly see how the Compan y
on appeal can set up the ultra vires of their transactions i n
order to escape from liability. I€ any shareholder of the Com-
pany here brought an action against the Company on the groun d
that they were exceeding their statutory powers, such an actio n
would be maintainable . Lord Lindley in his book on Companies
points out that the point raised here had not been decided i n
England, neither was our attention drawn to any decided case i n
the Canadian Law Reports. I think, therefore, that the question
not having been raised in the Yukon Courts is not now open o n
this appeal . The other point is one of evidence . The decision
of a Judge in first instance who has had the opportunity of see-
ing the witnesses and judging from their demeanour of th e
accuracy of their statements is, in most instances, much more

DRAKE, J . competent to decide on questions as to evidence than the Court
of Appeal, and his views should not be lightly disregarded . But
in this case the evidence of the defendants was chiefly evidenc e
taken on commission, therefore personal appearance and conduc t
of the witnesses is not a factor in the case. The whole evidenc e
discloses a looseness and carelessness in transacting important
business, which perhaps was unavoidable owing to the circum-
stances of the country and the absence of the ordinary facilitie s
for transacting business of this nature. The learned Judge was
apparently much impressed by the fact that King and Munn ,
both of whom figure prominently in the negotiations for th e
alleged contract, were at the time important members of the de-

fendant Company, and were carrying on a similar business to
that of the Company on their own account, and made use of the
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Company ' s office and telephone for their own business ; and King CRAIG, J .

was also the agent of the Company, and as such was advertised

	

1901 .

through the district . It may therefore be considered that the April 30 .

plaintiffs, if they made no inquiries, may have been led to the
FULL COURT

conclusion that it was with the Company as represented by King Atvancouver.

that they were contracting. On the other hand Munn says he

	

1902 .

was not acting for the defendant Company, but was introduced Jan . 10 .

by Haywood to the plaintiffs and asked the price he would
McKay

charge for freighting the plaintiffs ' goods. The rate of seven BRos .

and a half cents a pound was considered too high. The next v. yr. Co .
day the subject was again broached by the plaintiffs, wh o
inquired at what price Munn would charge for taking his freight
down. At another meeting the same evening Munn told th e
plaintiff he could not get scows to take the goods down, but see-
ing King he asked him if he could supply scows . King event-
ually supplied him with two scows on which the goods in ques-
tion were shipped .

Munn stated to the plaintiffs that as he was going down th e
river the next day he would leave instructions with King i f

scows were furnished in time to get men and load them up and

start down. The reason of this was that the season was closing
and the river might be frozen up . The plaintiffs were to pay
the freight charges to Munn and the matter was to be settle d

with King, who was to act as Munn's agent. Then King in hi s

evidence says when he was approached by the plaintiffs he DRAKE, J .

refused on behalf of the Company to make a contract to take
the goods down as he had as many contracts as he could carry

out, and he told McKay the names of three or four persons wh o
were taking freight down, including Munn . He further says
that the plaintiffs agreed eventually to pay $125 .00 a ton, and
the goods were to be sent down river as far as possible, and tha t
the Company had nothing to do with the contract. We have t o
look at this evidence as a direct acknowledgment against interes t
of the liability of Munn for the performance of the contract fo r

carriage. The plaintiff says he made an arrangement with Kin g

to do the freighting, and he considered that as King was th e
manager of the Company he was contracting for the Company.
No bill of lading or anything in the nature of one was given to
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C RAIG, J . the plaintiffs, and the Company ' s name does not appear anywhere ,

1901 .

	

and the only exhibits put in all refer to the goods being shippe d

April 30 . in Munn's scows . After a careful consideration of all th e

evidence which is no doubt contradictory in places, I think th e
FULL, COURT

Atvancouver .learned Judge failed to appreciate the written testimony of th e

1902.

	

witnesses King and Munn. The plaintiffs may have though t

Jan. 10 . that Munn was contracting for the Company, but that is hardl y

possible if Munn 's evidence supported by King and Wright is t o
McKAY
BROS .

	

be believed . After a careful examination of the evidence I hav e

Z' Y T Co come to the conclusion that the contract-was in reality mad e

with Munn, and not with the defendant Company, and that th e

appeal should be allowed and the action dismissed with costs .

IRVING, J. : I agree with the conclusions reached by m y

brother DRAKE on the facts.

MARTIN, J. : It being in the first place contended by th e
appellants that the findings of the learned trial Judge on the
question of fact should be reversed, it is desirable to ascertain ho w

far this Court should go in that direction .
The point was lately considered by the Supreme Court o f

Canada in the case of The Village of Granby v . lllenard (1900) ,

31 S .C.R . 14, wherein the five Judges who sat therein decided

unanimously that where the trial Judge has, as Mr. Justice
Gwynne says at p . 16, "heard all the witnesses give their evi-

dence before him, . . . . no Judge sitting in review of, or

in appeal from that judgment, upon matters of fact, ought t o
reverse that judgment, unless it is shewn to be clearly wron g

upon the evidence so taken ." This expresses the essence, as I
understand it, of the result of the inquiry by Mr . Justice

Girouard, who delivered the judgment of the Court, into th e
leading cases on the subject. At p. 21, after stating that in

the case then under discussion, the " trial Judge alone saw and
heard the witnesses, " the learned Judge proceeds to say that i t
not being contended that the "evidence was clearly against hi s
findings " the Appellate Court should not disturb them . But he

intimates (pp . 20-1) that " where the witnesses are not seen by
the trial Judge . . . . the Judges in appeal are in just as
good a position as he was to weigh the evidence of record an d

IRVING, J .

MARTIN, J .
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arrive at a conclusion. " And he states that, " so far, the Court s
of England and of this country have not given to the findings of 1901 .

a trial Judge the effect of a verdict by a jury, because, it is argued, April 30 .

the latter is the result of a supposed agreement between the

CRAIG, J .

45

FULI. COURT
parties that the facts shall be tried by a jury," adding that he Atvancouver.

fails to appreciate the force of such reasoning, and that " prob-

	

1902,

ably we have not heard the last word from the English Courts . " Jan . 10 .

So far as I am able to discover, the " last word " of the House
1C1S A Y

of Lords on the point in question is the proposition laid down by BROS .

the Lord Chancellor in the same year in the case of The Gannet v, Y . T. . Co .
v . The Algoa (1900), A.C. 234 (not cited to the Supreme Court )

at p . 239, wherein he says in delivering the unanimous judgmen t
of the six Judges constituting the Court : " My Lords, the poin t
as to having seen the witnesses and having had an opportunit y
of judging whether they were speaking the truth or not is gen-
erally a very powerful one, " and then proceeds to give his reasons
why he could not regard the case at bar as one " in which I am
to be overwhelmed by the opinion of the learned Judge wh o
heard and saw the witnesses."

The last utterance of the Court of Appeal on the point is, I
think, to be found in the very recent case of the London Genera l

Omnibus Co., Ltd. v. Larell (1901), 1 Ch. 135, wherein Lord
Justice Rigby states that before reversing the finding of a Judg e
on a matter of fact " we must take great care to see that ther e
is sound ground for our differing from him."

	

MARTIN, J.

It was argued by the appellant 's counsel that the rule as laid
down by the Supreme Court is not in harmony with the English
decisions, and considerable reliance is placed on the case o f
Rickmann v. Thierry, decided by the House of Lords in Decem-
ber, 1896, and reported in 14 Rep. Pat. Cas . 105 . This case also
was not cited in The Village of Granby v . Menard, and only a
note of it was before us at the argument . Since then I have
obtained copies of the judgment bearing on the point and fin d
that the Lord Chancellor, after pointing out that appeal is a re -
hearing, and that he thinks there should not be any presumption
in favour of the Judge of first instance being right, proceeds, i n
reality, to recognize two exceptions, as I think they should pro-

perly be termed, as follows :
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CRAIG, J .

	

" That one's mind may be, and ought to be, affected so as to

1901 .

	

lead one to distrust one 's own judgment, if the appeal is from a

April 30 . very able or learned Judge, for whose judgment one may have a

great respect is true ; and, again, if the Judge of first instanc e

McKA Y
BRos . to the finding of fact at which the learned Judge of first instance

r 'Y. T . Co . has arrived. And it may also be that where a jury has found a
V .

fact, it is not a re-hearing of such a fact, because the constitutio n

has placed in the hands of the jury, and not in the hands of the
Court, the jurisdiction to find the fact, and in such a case the

Court can only disturb the verdict where, in their judgment, th e
jury have not done their duty ; short of that, the Court is bound

to accept the finding of the jury, though they may think they
would have found a different verdict."

And finally the Lord Chancellor says :

" For these reasons, I have thought it right to protest agains t
the notion that when a Judge of first instance has decided a
question he has done something which is binding on the Court o f
Appeal, and that unless they think it very wrong, according t o

the language of the learned Judges, they must acquiesce in hi s

judgment."
MARTIN, J . While the substantial effect of the foregoing cases is, in m y

opinion, that the Appellate Court must not be driven to find tha t

the trial Judge was " very " (which I understand as being, under
the circumstances, really equivalent to "grossly ") wrong befor e

reversing the trial Judge, yet at the same time, bearing in min d
the more recent expressions of the Lord Chancellor in The Gannet,

supra, as to the " very powerful " reason for not interfering

where the Judge had the opportunity of seeing the witnesses an d
the necessity under such circumstances of taking care to see, as
Lord Justice Rigby puts it, that there is " sound ground " fo r
differing from him, I am of the opinion that the Supreme Cour t
exactly and happily expressed the prevailing rule, when it lai d

it down, supra, that the Appellate Court should not interfer e
unless satisfied that the trial Judge is " clearly wrong ." And i t

FULL COUR T
AtVancouver. has had an opportunity of hearing the witnesses, and testing thei r

1902 .

	

credit by their demeanour under examination and the like, which

Jan. 10 . the appellate tribunal does not possess, I can quite understan d
that, under those circumstances, great weight should be attached
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would be most unfortunate, I think, if any other rule were to CRAIG, J .

prevail, because if such findings of fact are to be lightly disturbed

	

1901 .

it would, I am satisfied, in the great majority of cases lead to April 30 .

injustice, for the reason that, speaking as a trial Judge, it
FULL COURT

frequently happens that the demeanour of a witness, or some in- Atvancouver.

cident occurring during the trial, is the only thing by which the

	

1902 .

rays of truth are let into dark places and the scale turned Jan . 10 .

between fact and fiction .
MCKAY

I have gone into this matter at some length because this is the BROS .

first time since I have been on the Bench that the point has been
V. YY . Co .

squarely before this Court, and it is one of great practical import-
ance in the administration of justice in such a vast Province a s
this where witnesses have frequently to be brought great distances
at corresponding expense.

The case at bar, however, does not come within the rule a s
above stated because all the evidence for the defence was take n
by commission, and some of the evidence for the plaintiff also
appears in the appeal book in the shape of depositions of Hay -
wood and Hugh M. Wright taken de bene esse, consequently the
remarks hereinbefore cited as to the better opportunity for dis-
covering the truth that the trial Judge ordinarily has over th e
Appellate Court have here very little, if any, application. Such
being the case, I have weighed the evidence to the best of m y
ability with the result that I also am of the opinion that th e
learned trial Judge has failed to give due effect to the evidence MARTIN, J .

for the defence, and I agree with my learned brothers that w e
must find the contract to have been made with Munn and no t
with the defendant Company. At the same time I feel bound t o
say, to illustrate my understanding of the rule above considered ,
that had all the witnesses in this case been before the trial Judg e
I should not have felt justified in disturbing his findings .

Having come to this conclusion it would be superfluous to con-
sider the second interesting question raised on an alleged con -
tract with the defendant Company which we have found was no t
entered into . The appeal should be allowed with costs .

Appeal allowed .
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HUNTER, C .J .
(In Chambers.)

DIAMOND GLASS CO . v. OKELL MORRIS CO .

Costs—Summons for judgment under Order XIV—Practice .

A plaintiff who obtains judgment on a summons under Order XIV ., issued
after the expiration of the time for filing defence, is entitled to th e
costs of the summons and not only to such costs as he whould hav e
been entitled to had he taken judgment in default of defence .

under Order XIV., argued before
HUNTER, C .J ., on 28th March, 1902 .

HUNTER, C .J .
forestall the summons by notifying the plaintiff that he wil l

consent to judgment ; thirdly, because if the plaintiff, under such
circumstances, could only resort to the default procedure at th e
risk of losing his costs, the defendant might be enabled to keep

the plaintiff longer out of his money by moving to set aside the
judgment, whereas, by means of this procedure the plaintiff may

bring matters at once to a head ; and, fourthly, because it is a
well-settled principle that where there is more than one remed y

open to the plaintiff, he is not bound to take the one which th e
defendant may regard as the least burdensome to himself .

1902 .

March 28 .

DIAMON D
GLASS Co .

v .
OKEL L

MORRIS CO .

SUMMONS for judgmen t

Gilmour, for plaintiff:
Kappele, for defendant .

HUNTER, C .J. : Summons under Order XIV . to enter judg-
ment. Mr. Kappele for the defendant admits that the plaintiff
is entitled to judgment, but objects that he should not have an y
more costs than he could have got by taking judgment in defaul t
of defence as the time for filing the defence had expired befor e
the summons was issued.

The objection fails, first, because Order XIV . does not limit
the plaintiff's right to use the procedure until the time when th e

defence is due ; secondly, because the defendant can at any time
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BANK OF BRITISH NORTH AMERICA v . ROBERT WARD IRVING, 3 .

& CO., LIMITED LIABILITY.

	

1902.

Jury, special—Striking—Parties allowed to take part in—Challenge—Practice . May 2, 6 .

Defendants, in the original action, counter-claimed against the plaintiff and B.N . .
B . I\ .

(A'
one R . On defendants' application an order for a special jury was

	

v .
made,the plaintiff and R. acquiescing. On the striking of the jury the ROBERT

Sheriff refused to allow R. to take any part and plaintiff then applied WARD Co .

under r . 157 to strike out the counter-claim because of the impossibilit y
of properly striking a special jury where there are more than tw o
parties .

Held, dismissing the summons, that plaintiff had no right to make th e
application .

As R. acquiesced in the order for a special jury when it was made and had
not appealed, a challenge to the array by his counsel at the trial wa s
overruled .

T HE action was brought by the Bank against Robert Ward &
Co., who by counter-claim set up a claim against the Bank ,
Arthur Robertson and others .

On 26th April, the solicitor for Robert Ward & Co ., applied by
summons for a trial by jury and the Bank ' s solicitor and A. Robert-

son ' s solicitor acquiescing, an order was made for a trial by a Judg e
with a special jury. The solicitors for the Bank, Robert Ward

& Co., and A. Robertson attended before the Sheriff for the pur-

pose of striking the said special jury in accordance with the provi -
sions of the Jurors Act, and the Sheriff struck the jury refusing to Statement .
allow the solicitor for A. Robertson to take part in the proceed-
ings on the ground that there was no provision in the Act pro-

viding for a third party striking out jurors ' names. A summons
was then taken out on behalf of the Bank to strike out th e
counter-claim on the ground that it was impossible to try th e
counter-claim as Arthur Robertson, not being allowed to tak e
part in the striking of the jury a fair trial could not be had .

The summons came on before IRVING, J., on 2nd May, 1902 .

Harold Robertson, for summons : It is impossible to try thi s
case with a special jury. A. Robertson is a party and has a right
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to strike out fourteen names the same as the Bank and Rober t
Ward & Co. The result would be that there would be only tw o
left to form the jury . We apply under r . 157 which allows th e
counter-claim to be excluded if it cannot be conveniently dispose d
of in the action .

White (Eberts and Taylor), for A. Robertson, agreed .
Luxton, for Robert Ward & Co., contended that the Bank ha d

no right to take out the summons as it made no difference to it .
Rule 157 refers to cases of complicated accounts, etc., and not
to such a case as this .

Robertson : Under r . 157 the plaintiff must make the appli-
cation .

His Lordship stated that the Bank had no right to make th e
application and he dismissed the summons with costs .

On the action coining on for trial on 6th May ,
W. J. Taylor, K.C., for A. Robertson, moved to quash the jury

panel on the ground that the jury was returned at the instanc e
of the Bank and Robert Ward & Co., without the consent of A .
Robertson who was not allowed to strike out in accordance wit h
section 59 of the Jurors Act any names of jurors from the list .

Luxton, for Robert Ward & Co., opposed the motion .
IRVING, J., stated that as at the time the order for a specia l

jury was made no objection was made and as the order had no t
been appealed he overruled the challenge .

HUNTER, C .J .

	

WEHRFRITZ v. RUSSELL AND SULLIVAN .
(In Chambers. )

1902.

	

Arrest—Ca . re .—Form of writ—Summons to set aside—Appearance .

April 4. A writ of ca . re . must state the nature of the action .
It is not necessary for a person arrested under a writ of ca. re . to enter an

WEIIRFRITZ
v .

	

appearance before applying for his discharge .
RussEla. The defendant having asked for costs the order for his discharge provide d

that no action should be brought against the plaintiff or the Sheriff b y
reason of the capias or the arrest .

Statement. THIS HIS was an action for moneys alleged to be due plaintiff a s

IRVING, J .

1902 .

May 2, 6 .

BANK O F
B . N . A .

V .
ROBER T

WARD & CO .
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follows :

	

$1,700.00 on unpaid cheque drawn by defendants, HUNTER, C .J .
(In Chambers . )

$139 .00 balance of salary, and $73 .97 for travelling expenses paid --
by plaintiff for and upon account of the defendants at thei r

request, and the defendant Sullivan was arrested on a writ of

1902 .

April 4.

capias ad responden.dum the material part of which so far as WEHRFRITz

this report is concerned was as follows :

	

RUSSELL

" We command you that you omit not by reason of any liberty

in your bailiwick, but that you enter the same and take E . M .
Sullivan if he shall be found in your bailiwick, and him safely

keep until he shall have given you bail, or made deposit wit h
you according to law, in an action at the suit of Benjami n
Wehrfritz or until . . .

The defendant applied on summons to set aside the order for
the writ of capias and the writ, and the summons was argued o n
4th April, 1902, before HUNTER, C .J.

Harold Robertson, for the summons.
Bloomfield, contra.

HUNTER, C .J. : This is a summons to set aside an order giving

the plaintiff leave to issue one or more writs of ca . re ., and als o
a writ of ca. re . issued thereunder. Among other objections

raised to the regularity of the proceedings is one that th e
form of the writ prescribed by the Act, R .S .B.C. 1897, Cap . 10 ,
has not been followed because of the omission to state the natur e
of the action. In my opinion this objection is fatal . The de-
fendant is entitled to learn the nature of the action on accoun t
of which he is being arrested from the writ of capias itself, and
without reference to other documents ; and, in any event, strict
compliance with the form is made imperative by the language o f
section 3 of the Act .

Mr. Bloomfield raised the preliminary objection that n o
appearance had been filed in the action ; this is unnecessary, as
the right to apply for his discharge at any time after the arres t
is given a defendant without any such condition by section 7 .

As the defendant asks for costs the order will be to set asid e
the writ of capias and discharge the defendant out of custody

with costs, but that no action should be brought against th e
plaintiff or the Sheriff by reason of the capias or the arrest.

Order accordingly .

Judgment .



52

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

HUNTER, C .J .

	

PIKE v. COPLEY.
(In Chambers. )

1902 .

	

Practice—Special indorsement—Interest till judgment—Order XIV.—Amend-

April 15 .

	

ment—Re-service or re-delivery .

PIKE
In an action for principal and interest due upon a covenant in a mortgage ,

v .

	

a claim for interest until payment or judgment is not the subject o f
COPLEY

	

special indorsement within the meaning of Order III ., r . 6 .

Where on an application for judgment under Order XIV ., it appears that

part of the claim is not the subject of special indorsement, it is not

open to plaintiff to obtain amendment and proceed, but a new sum-
mons must be taken out .

Where the indorsement of a writ has been amended, re-delivery but no t

re-service is necessary .
Remarks as to necessity for amending the Supreme Court Rules .

SUMMONS for judgment under Order XIV . The writ wa s
issued 25th March, 1902, the claim indorsed being for $800.00 ,

principal due upon a covenant in a mortgage and $620.00 interest

thereon at 10 per cent . according to the covenant, computed t o

28th January, 1902 ; a further claim was as follows : " The

plaintiff also claims interest on the said sum of $800 .00 from 28th

Statement . January, 1902, until date of payment or judgment at the rate o f

10 per cent . per annum . "
The summons came on for argument before HUNTER, C .J ., on

Ilth April, 1902, when the objection was taken that the wri t

was not specially indorsed . The hearing was then adjourned

and later the indorsement was amended by striking out the claim

for interest until judgment. On 12th April, the matter came on

again whe n

Prior, for plaintiff, asked for judgment.

Barnard, for defendant, contended that plaintiff must take

out a new summons or re-serve the amended writ.

15th April, 1902 .

HUNTER, C.J. : Summons for leave to sign judgment under

Order XIV. In this case a claim for interest appears in the in-
dorsement on the writ, which is clearly not the subject of specia l

Judgment .
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indorsement, being a claim for unliquidated damages, and the HUNTER, C .J .
(In Chambers . )

writ is not, therefore, specially indorsed within the meaning of

	

—
the rules : B. C. L. & I. Co . v . Thain (1895), 4 B.C. 321. This

	

1902 .

being so, the plaintiff takes the opportunity afforded by an
April 15 .

adjournment to amend the writ by striking out this claim for PIKE
v .

interest, which, of course, he has a right to do, and now contends COPLE Y

that his tackle is in order and that the should have judgment . It
is urged by the defendant that the case is concluded by Gurney
v . Small (1891), 2 Q.B . 584 and Paxton v. Baird (1893), I Q.B.
139, and that the plaintiff must take out a new summons .

I think this view is correct, and that these cases are untouche d
by Roberts v. Plant (1895), 1 Q.B . 597, cited by Mr . Prior. In
Roberts v. Plant there was a specially indorsed writ, but the in-
dorsement was not in due form by reason of there being n o
averment that notice of dishonour had been given, and it wa s
held that an amendment might be made without taking out a
new summons . So likewise in Satclzwell v . Clarke (1892), 6 6
L.T.N.S . 641, and in other cases, where the cause of action wa s
net properly set forth by reason of the omission of a materia l
averment . The substance of the matter is that the decisions
applicable to our rules make a distinction between the effect o f
an impossible special indorsement and a defective special indorse -
ment, the one involving the collapse of the whole of the Orde r
XIV. proceedings, and the other not necessarily so ; and on gen-
eral principles there is a vast difference between doing a thin g
which is not allowable, and doing a thing which is allowabl e
badly .

As to the point that re-service of the amended writ is neces-
sary. In support of this proposition, Mr . Barnard cited More v.
Paterson (1892), 2 B.C . 302 ; but this case is only an authority
on the old practice, and not on the present rules which came into
force on the 1st of January, 1893 . And here I may add tha t
the Court in Croft v . Hamlin (1893), 2 B.C. at p. 335, in their
remarks about re-service evidently overlooked the fact that they
were then working under the new rules. Re-service of a writ,
the L : . ; :ant of which has been amended, is unnecessary ; it
needs only to be re-delivered : see r . 265, and Holland v . Lesli e
(1894), 2 Q.B. at p. 451, per Kay, L.J., although the language

Judgment .
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HUNTER, c .J . ascribed to that learned Judge in the report of the case in 9 R .
(In Chambers.)

at p. 745, is evidently too wide, as in some cases an amended

	

1902 .

	

writ must be re-served . There is no reason for requiring re -
April 15 . service of a writ, the indorsement only of which is amended, a s

	

PIKE

	

what the defendant appears to is the writ, and not the indorse -
r .

COPLEY ment .
This case well exemplifies the necessity for renovating ou r

rules so as to conform with the modern English rules, if it is righ t

to put an end to really useless proceedings with their attendan t

costs . The summons must be dismissed with costs .

Summons dismissed.

BOLE, CO . J .

	

TAYLOR v. DRAKE.

	

1902 .

	

Jury—Special—Fees when not serving—R.S.B.C. 1897, Cap . 107, Sec . 61 .

April 18 .
	 A special juror is entitled to $2 .00 for each day's attendance at Court

TAYLOR

	

whether he serves or not, and whether in order to attend Court he

	

v .

	

travels from his place of residence or not ; if he so travels he is in addi -
DRAKE

tion entitled to mileage .

ACTION in the County Court of Nanaimo, tried on 17th April ,

1902, before BoLE, Co. J. The facts are sufficiently stated in th e

judgment .

Young, for plaintiff.

R. H. Pooley, for defendant .

18th April, 1902 .

BOLE, Co . J. : This action is brought under the following cir -

cumstances : Mr. Taylor, a merchant, who resides in the City of

Judgment. Nanaimo, was at the last Nanaimo Assize, in December, 1901 ,

summoned as a special juror in the civil case of Booker v . Well -

ington Colliery Company, and duly attended the Court (although
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he did not actually serve), on five days, i .e ., 3rd, 4th, 5th, 6th
and 19th of December, 1901. Part of section 61, Cap . 107, R.S .

B.C. reads thus : " There shall also be then deposited with the
Sheriff the amounts following, viz., (2 .) Sixteen dollars in civil

5 5

BOLE, CO . J .

1902 .

April 18 .

TAYLO R
cases, $20.00 in criminal cases and such further sum as may be

	

2 .

necessary, for the payment to the jurors summoned, at the rate of DRAK E

$2.00 a day for every day of absence from his place of residence
which attendance upon such Court actually entails upon eac h
juror, whether he shall serve or not . "

This money has been paid into the hands of the Sheriff, bu t
the defendants having protested against his paying the plaintiff .
One dollar is paid into Court as the amount , admitted due. It i s
in evidence that the plaintiff attended the Court on five days ,

although occasionally absent for a short time in getting his lunch
and visiting his office. Defendant contends that in order t o
entitle the plaintiff to succeed, he should come from such a dis-

tance as would necessitate his absence from home at night, an d
that as he resided in the town where the Court to which he was
summoned as a special juror sat, he was not entitled to $2 .00 a

day. In the first place, it appears to me, applying the well -

known rule of construction laid down by Lord Wensleydale i n
Grey v . Pearson (1857), 6 H.L. Cas. 61 at p . 106, the grammatica l

and ordinary sense of the words used is to be adhered to, unless i t
would lead to some repugnance or inconsistency with the rest o f

the Act. Here, to my mind, no such difficulty arises, as I think Judgment .

the word " day " is used in its ordinary and popular acceptation ,

i.e., that part of the twenty-four hours which is light, or th e
space of time between the rising and the setting of the sun ; as a
general rule, subject to certain exceptions with respect to priority
of right, and other matters not now necessary to allude to, the
law does not regard the fraction of a day : vide The Queen v .

St. Mary, Warwick (1853), 22 L.J., M.C. 109 at p . 112. Be-
sides, it is to be observed that sub-section 1 of section 61, pro-

vides an additional fee of ten cents per mile one way for eac h
juryman corning a distance of five miles or upwards to the Cour t
house, which would seem to indicate that while the juror who
lived within five miles of the Court house only is entitled to

claim $2.00 a day, the juryman who lives five miles away is
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entitled to $2 .00, plus mileage as already mentioned. " Place of
residence " has been defined in The King v. North Curry (1825) ,

4 B. & C. 953 at p . 959, thus, " where there is nothing to she w
that the word is used in a more extensive sense, it denotes th e
place where an individual eats, drinks and sleeps, or where hi s
family or his servants eat, drink and sleep . " See also Hooper v .
Kenshole (1877), 46 L.J., M.C. 160 and 2 Q .B.D . 127 ; Lambe v.
Smythe (1846), 15 L.J ., Ex . 287 ; Maybury v Mudie (1847), 1 7

L.J ., C .P . 95 .

The Act it seems to me was passed to mitigate the hardshi p
imposed on persons who by reason of being summoned as jury -

men were in the discharge of such duties kept away from thei r
residences or homes, and two classes of special jurors were fo r

the purposes of remuneration created, viz ., those whose places of
residence were within five miles from the Court house, and thos e
whose residences were at a greater distance ; vide In re Leavesley
(1891), 2 Ch . 8 ; Eastman Photographic Materials Co. v . Comp-
troller General of Patents, &c . (1898), A.C. at p . 573. I there -
fore think the plaintiff is entitled to judgment , for the amount
claimed with costs .

Judgment for plaintiff.

HUNTER, C.J . CALDER v. THE LAW SOCIETY OF BRITISH COLUMBIA .

BOLE, CO . J .

1902 .

April 18 .

TAYLO R
V .

DRAK E

Judgment .

Barrister and solicitor—University graduate—Legal Professions Act, Sec . 37 ,
Sub-Sec . 5 .

1902 .

March 24 .

CALDER To come within the exception in sub-section 5 of section 37 of the Lega l
v'

	

Professions Act, it is not necessary that the applicant should have bee nTHE LAW
SOCIETY

	

a graduate at the time he commenced to study law, or that his term o f
study or service was shortened because he was a graduate .

An applicant who obtained his degree after call or admission would com e
within the exception .

ORDER nisi calling upon the Law Society to shew cause wh y
Statement .

a writ of mandamus should not be issued directed to the Law
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CALDER
fax, Nova Scotia, in September, 1889, and the degree of Bachelor

	

v .

of Laws was conferred on him by that University on 26th
STOCiETry

April, 1892. On 4th April, 1894, after a term of study an d
service of three and a half years under articles, he was called
and admitted in Nova Scotia . The term of service under article s
in Nova Scotia for call and admission is ordinarily four years ,
but in case of a graduate in law or arts of some recognized Uni-
versity, it is three years, and as part of such term of three year s
the student is allowed to include the time spent in actual attend -
ance at a University while undergoing his course for graduation . Statement .

In March, 1902, the plaintiff applied to the Law Society o f
British Columbia to be entered on the books of the Society as a n

applicant for call and admission. The Benchers of the La w
Society considered that as the ordinary term of service in Nov a

Scotia was four years, and as the plaintiff was not a graduate at
the time he commenced to study law, he did not come within th e
exception in sub-section 5 of section 37 of the Act, and woul d

have to study and serve a sufficient time to complete the ful l
term of five years.

The application was argued on 22nd March, 1902, befor e
HUNTER, C .J .

Du tf, K.C., for the applicant referred to King v . The Law

Society of British Columbia (1901), 8 B .C. 356, and contended
that the present plaintiff having had his term shortened in Nova
Scotia because he was a graduate was clearly within the excep-

tion in sub-section 5 .

Gregory (Lampman, with him), for the Law Society, cited
Gwillim v. Law Society of B .C. (1898), 6 B .C. 147, to spew that Argument ,

the whole Act must be read to get the true meaning of the sub -
section . Under the preceding clauses of section 37, a student o r
articled clerk who is a graduate may be called or admitted afte r

a three years ' term, but in order to get this shorter term he mus t
have been a graduate at the time he commenced to study law, an d

Society commanding it to enter the name of the plaintiff on its HUNTER, C .J .

books as an applicant entitled to be called and admitted on his

	

1902 .

paying the prescribed fee and passing the necessary examination . March 24 .

The plaintiff matriculated at the University of Dalhousie, Hali-



58

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

HUNTER, C .J . the graduate to come within the exception in sub-section 5 must

1902.

	

also have been a graduate at the time he commenced to study

March 24 . law .
24th March, 1902 .

CALDER

	

HUNTER, C.J . : This is an application for a mandamus requir-
TaE LAw ing the Law Society of British Columbia to enter the name of
SOCIET Y

Frederick Calder on its books as an applicant for call and admis -

sion. Mr. Calder appears, by the affidavits filed, to have bee n

duly called to the Bar, and admitted as a solicitor, in Nova Scotia

on April 4th, 1894, after having served three and a half years

under articles, during part of which time he was a student of
law at Dalhousie, from which institution he graduated in law in

April, 1892 .

The contention on behalf of the Law Society is that he is not
entitled to be called or admitted by reason of sub-section 5 o f
section 37 of the Legal Professions Act, which requires appli-

cants, who have put in a less term than five years, to make good
the unnerved period before they are in a position to ask th e
Society to call or admit .

A graduate from one of the recognized Universities, is, how-

ever, expressly exempted from the operation of this sub-sectio n

by the terms of the sub-section itself, nor is there any limitatio n
as to the time of graduation . If it was intended that only those
who were graduates before entering on their law course were t o

Judgment . be exempt, nothing would have been easier than to say so, bu t
I am asked to read something into the sub-section which is no t
only not expressed, but as to which there is no necessary impli-

cation except, of course, that they must be barristers or solicitors ,
and not peradventure, veterinary surgeons, as suggested by Mr .
Gregory . As to this, to use Lord Halsbury's language i n

Salomon. v . Salomon d Co. (1897), A.C. 22 at p. 34, I must de-
cline to insert limitations in the Act which are not to be foun d
there .

If, however, there is any ambiguity lurking in the word
" graduate ," which I do not think is the case, then it ought to be
resolved in favour of the applicant on the principles set forth by
Strong, C.J., in the case of the Gas Company of St. hyacinth s

(1895), 25 S .C .R. 168 at pp . 173, 174, where he says :
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" And in Maxwell on Statutes (3) it is said that ` enactments FICNTER, C .J .

which invest private persons or bodies, for their own benefit and

	

1902 .

profit, with privileges and powers interfering with the property March 24 .

or rights of others, are construed more strictly perhaps than an y
other kind of enactment . '

	

z ,
" The Courts take notice that these Acts are obtained on the TILE LA W

SOCIET Y
petition of the promoters, and in construing them treat them a s
contracts between the applicants for them and the Legislatur e
on behalf of the public, and the language in which they are ex -
pressed is treated as the language of the promoters, and th e
maxim verba forties accipiuntur contra proferentem is applied
to them ; and the benefit of any ambiguity or doubt is given t o
those whose interests would be prejudicially affected, especiall y
when such persons are not parties to the Act nor before th e
Legislature as assenting to it. And particularly is this so wher e
exorbitant powers, such as a monopoly, are conferred . "

It may, no doubt, be said that the analogy between a Ga s
Company and an incorporated Law Society is very remote, but I
think the canons of construction, just quoted, apply equally to
both cases.

	

Judgment .
Two cases were referred to during the argument, namely,

Gwillim v . Law Society of B .C. (1898), 6 B.C . 147 ; and King v.
The Law Society of British Columbia,* not yet reported. As to
the former, the Court was not there dealing with the case of a
graduate ; and as to the latter, assuming the report handed to m e
be correct, with great respect to the late Chief Justice, I a m
unable to understand how a requirement as to prior graduation
can be read into the sub-section in question. As the applicant
has had to come to the Court to establish his right, he must hav e
his costs .

Judgment accordingly .

CALDE R

*Since reported (1901), 8 B.C. 356 .
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IRVING, .T .

1902 .

May 1 .

IIV RE THE ASSESSMENT ACT.

Assessment--Income of locomotive engineers—Taxation—R .S.B. C . 1897 ,

Cap . 179 .

IN RE THE The earnings of railway locomotive engineers who receive pay according t o
ASSESSMEN T

AcT. the number of miles they run their locomotives, are " income " withi n

the meaning of that term as used in the Assessment Act prior to the

amendment of 1901, and so liable to taxation .

QUESTION referred to a Judge of the Supreme Court for hear-
ing and consideration by Order in Council under the provisions

of section 98 of the Supreme Court Act. The question was

" whether the earnings of railway locomotive engineers wer e

income within the meaning of that term as employed in th e

Assessment Act prior to the amendment of the said Act by th e

Assessment Act Amendment Act, 1901, and whether such earn-

ings were liable to taxation . "

Section 3 of the Assessment Act, R .S.B.C. 1897, Cap . 179, pro-

vides in effect that with certain exceptions, the annual income o f

Statement .
every person in the Province in excess of $1,000 .00 is liable t o

taxation at the rate set out in said Act. Before the coming into

force of the amendment of said Act, made by section 2 of Cap .

56 of the Statutes of 1901, the Assessment Act contained n o

definition of the term " income . "

Before said amendment, the Provincial Assessor at Vancouve r

had assessed certain railway locomotive engineers upon annua l

income in excess of $1,000 .00. These men were not paid salaries ,

but received pay according to the number of miles they ran thei r

locomotives .

The question was argued before IRVING, J., on 1st May, 1902 .

Wilson, K.G'., for locomotive engineers : " Income " means

profit on undertaking and not result of personal exertions—ther e
Argument. can be no income unless there is capital . The tax in question

had never been paid, and since the objections to it, the Legisla -

ture has by section 2 of Cap . 56 of the Statutes of 1901, defined
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the meaning of " income. " In order to arrive at what a person ' s
income is, Sir Frederick Pollock, in (1901), 17 L .Q.R. 354, says
all the necessary outgoings without which his income could no t
be earned, must be deducted . He cited also Lawless v . Sullivan

(1881), 6 App. Cas. 373 ; McCargar v. McKinnon (1868), 15 Gr.
361 ; Ex parte Benwell (1884), 14 Q .B .D. 301 ; and referred to
5 & 6 Viet. (Imp.), Cap. 35, Sec. 100. Without a definition of
" income," doctors' and lawyers ' earnings being uncertain and
dependent on personal exertions, are not " income."

The earnings of these engineers are not " income, " and at any

rate from the gross earnings deductions must be made fo r
reasonable living expenses .

Maclean, D.A.-G ., for the Crown : No inference can be drawn
from the amendment of 1901 ; see sub-section 55 of section 10 of
the Interpretation Act. " Income " simply means what it says,
and is everything that comes in. Sir George Jessel, M.R., in Ex
parte Huggins (1882), 21 Ch . D. 85 at p. 92, says a pension i s
income. He referred also to Jones v . Ogle (1872), 42 L.J ., Ch .
334 .

Wilson, in reply, referred to In re Jones (1891), 2 Q .B . 231 .

At the conclusion of the argument His Lordship stated tha t
the Legislature has by section 3 declared that with certain ex-

ceptions all income is liable to taxation . As no definition is
given of the word income it must receive its ordinary popula r

and natural meaning in the same way that people in ordinary
life would use it. There is nothing in the Act to prevent it being
given its full wide meaning and applying it to personal earn-
ings. The section deals with several classes whose income arises
from personal exertions, e .g., the farmer and the mechanic, thu s
shewing that income derived from something other than capital
is liable to taxation . Wages and salaries or by whatever nam e
we may call the earnings derived from personal exertions ar e
liable to taxation . The question must be answered in the
affirmative.

6 1

IRVING, J .

1902 .

May 1 .

IN RE TH E
ASSESSMENT

ACT

Argument .

Judgment .
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FULL . COUR T
At Victoria .

McKELVEY v. LE ROI MINING COMPANY, LIMITED.

1902 .

	

Mines (Metalliferous) Inspection Act—Accident to miner caused by fallin g

April 22 .

		

cage—Bulkhead—Statutory duty of owner to maintain—Practice—R .S .

B .C . 1897, Cap. 134, Sec . 25, r . 20 and Amendment of 1899, Sec . 12 .

MCK ELV E Y
v .

	

A cage used for lowering and hoisting men is not " falling material " with -
LE Roi

	

in the meaning of that term as used in r . 20 of section 25 of the Metal -
MINING Co. liferous Mines Inspection Act, and the amendment of 1899 (Cap . 49 ,

Sec . 12) does not create any duty on the mine owner to provide protec -
tion from a falling cage .

ACTION for damages for personal injuries . The plaintiff was

a miner, and while at work at the bottom of a shaft in the L e

Roi mine, he was injured by the cage or skip, used for lowering

and hoisting men, falling on him. The place where he was

working was a few feet below the 800 foot level, and the cag e

was operated by a machine erected at the 350 foot level . At the

800 foot level there was a bulkhead, or as some of the witnesse s

for the plaintiff called it, a cage platform . The cage fell, brok e

through the bulkhead and on to the plaintiff .

The action was tried before McCoLL, C .J., and a jury, who re -

Statement . turned the following verdict :

(1.) What was the immediate cause of injury ? The approxi -

mate cause of the injury was occasioned by the non-continuanc e

of the guide rails, which, in the opinion of the jury caused th e

safety clutches to fail in their action and, therefore, allowed th e

cage to fall .

(2.) If the plaintiff is entitled in law to succeed, what amount

of damage do you find ? Three thousand dollars .

On the verdict His Lordship did not see fit to enter any judg-
ment, but left the parties to move the Full Court as they migh t

be advised . The Full Court referred the case back,* and o n

motion for judgment the Chief Justice, on 17th December, 1901 ,

gave judgment dismissing the action with costs, giving no writ -

"See ante p . 268 .
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ten reasons, but stating that he had expressed his views at the FULL COURT
At Victoria .

trial.
1902 .

The following are extracts from his remarks made during th e
course of the trial :

MCKELVE Y

" There is only one point in this case ; the result shews plainly
LE Roi

that whatever bulkhead there was was not strong enough, other- MINING Co .

wise the accident could not have occurred . .

"Now these words (referring to falling material) in their or-
dinary sense and meaning do not apply to or include the cage of
the hoist. Then, coming to the amendment, it provides that n o

stope," drift,' etc., as in the language of the Act, which I need

not read. Now, having regard to the fact that these words ar e

simply added to the original section of the Act and having regar d

to the ordinary canons of construction, I must hold that th e

Legislature was only defining the extent of the protection which

the amended section had left undefined, that is they gave th e

choice of two alternatives. Either (a .) to leave fifteen feet o f

solid ground, in which case there could be no responsibility fo r

an accident caused by falling materials, or (b .) the owner if h e

did not do this must absolutely insure against such an acciden t
by the construction of bulkheads, or otherwise . There is another

reason for holding that the amendment could not possibly b e

held to apply to a cage such as this, as it is simply inconceivabl e

that any Legislature would, in giving protection to the man be- MCCoLL, c .J.
low the cage, leave any person who might be in the cage itsel f

unprotected. That being so, there is nothing for the ,jury on thi s

branch of the case, and as to the question of the bulkhead, it i s

conceded that the bulkhead was insufficient as against the cage

and there is nothing, therefore, to go to the jury on that point .
Now, coming to the negligence of the engineer, which was th e

primary cause of the accident, I do not understand that you con -
tend that you have any claim for the negligence of a fellow -

servant such as this man was .

" Now, if there is anything left in the case at all, it is this, that

the absence of the guide rails for some distance below the sheave
wheel was a defect in the `ways, works or machinery, ' in the
language of the Act, but as a matter of law I must hold that as

April 22 .
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FULL COUR T
At Victoria .

1902 .

April 22 .

McK EI.VE Y
V .

LE Ro l
MINING CO .

BRITISH COLUMBIA REPORTS .

	

[VoL .

it was not in use for any operation of the mine it was not a par t

of the ' ways, works or machinery, ' within the statute ."

The plaintiff appealed, and the appeal came on for argumen t

at Victoria, on 7th January, 1902, before WALKEM, IRVING and

MARTIN, JJ .

Hamilton, for respondent, took the preliminary objection tha t

the order of McCoLL, C .J ., referring the motions for judgment t o

the Full Court, is still in existence, and plaintiff should have

appealed from it, but the time for appealing has now expired .

The Court has no jurisdiction to alter a judgment which accu-

rately expresses the opinion of the Court, and that judgment

did . The Full Court has declared it had no jurisdiction to hea r

the motion, and therefore it had no jurisdiction to give th e

parties leave to move the Chief Justice for judgment : see Preston

Banking Company v . William Allsup & Sons (1895), 1 Ch . 141 .

Per curiam : We are bound by our prior order and the ob-

jection must be overruled .

MacNeill, K.C., for appellant : We don 't rely upon Employers '

Liability Act, but on defendant 's statutory duty to maintain a

bulkhead sufficient to stop the falling cage : see Inspection o f

Metalliferous Mines Act, Sec . 25, Sub-Sec . 20, and the amend-

Argument . ment of 1899, Sec . 12. In the amendment the words " fallin g

material " do not occur, so we do not have to shew that a cag e

is falling material . But to shew they do include a cage, he re -

ferred to sub-section 17, and said they must include somethin g

more than the material of the mine . The Legislature must hav e

intended something more than natural strata, so "falling material "

being wide enough to cover cage, why should it be held not t o

include it ? For similar rules he referred to MacSwinney on

Mines, 675, r. 20 ; 719, r. 8 ; Coal Mines Regulation Act, r. 16 (p .

1,509 R.S.B .C.) Similar rules in England are given a wide in-

terpretation . He cited Scott v. Midland Railway Co . (1901), 1

Q.B. 317 ; Foster v. North Hendre Mining Co. (1891), 1 Q.B .

71 ; James v. Grand Trunk Railway Co. (1901), 1 O .L.R. 127 ;

Wales v . Thomas (1885), 16 Q.B.D. 340 and Beal 's Cardinal
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cages which are dealt with under separate heading, and headings 	
April 22 .

must be referred to in determining the sense : see Hammersmith, MCKELVE Y

&c ., Railway Co. v. Brand (1868), L .R. 4 H.L. 171 ; Lang v. LERo T

Kerr, Anderson & Co. (1878), 3 App. Cas . 529 . Timbering, when MINING Co.

used in a mining sense, refers to the timbers used to keep th e

sides from coming in and not to bulkheads, and it must be given

its professional meaning. The Act is in derogation of privat e

rights and should be construed strictly : Barringer and Adams ,

784. The "pentice " is not known or used in modern mining.

On 22nd April, the Court gave judgment affirming the judg-
ment appealed from and dismissed the appeal with costs, MARTIN ,

J., then delivering a written judgment, and subsequently th e
following judgment was filed by

IRVING, J . : I am unable to say that the decision arrived a t

is wrong. The section is most unfortunately worded . I do no t

feel any great degree of confidence in the correctness of the con- IRVING, J.

struction placed upon it by the learned Chief Justice, but on th e
other hand, I cannot say he is wrong.

MARTIN, J. : On the merits, as the result of the present argu-

ment, I see no reason to depart from the views I have alread y
expressed on the former application to this Court, and am of MARTIN, J .

the opinion that this appeal should be dismissed with costs .

Appeal dismissed .

Note :—Rule 20 with amendment is as follows : " Timbering : Each
shaft, incline, stope, tunnel, level or drift, and any working place in th e
mine to which this Act applies, shall be, when necessary, kept securel y
timbered or protected to prevent injury to any person from falling material .

" ` No stope or drift shall be carried on in any shaft which shall hav e
attained a depth of two hundred feet, unless suitable provision shall have
been made for the protection of workmen engaged therein, by the construc -
tion of a bulkhead of sufficient strength, or by leaving at least fifteen feet
of solid ground between said stope or drift and the workmen engaged in th e
bottom of such shaft .' "

Rules of Legal Interpretation, 122-3. The Act provides, inspec- F
At

V ULL COURT

tion, etc ., as protection for the man in the cage .

	

—
1902.

Hamilton, for respondent : Section 20 has no reference to
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WALKEM, J .

1902 .

Jan 29 .

THE YALE HOTEL COMPANY, LIMITED v. THE VAN -
COUVER, VICTORIA AND EASTERN RAILWAY

AND NAVIGATION COMPANY.

FULL COURT THE GRAND FORKS AND KETTLE RIVER RAILWAY
At Victoria .

COMPANY v. THE VANCOUVER, VICTORIA AND
March 25 .

	

EASTERN RAILWAY AND NAVIGATIO N

GRAND
Full Court—Special sittings—Practice .FORKS AND

KETTLE
RIVER Rr. The defendant Company was originally incorporated in 1897, by an Act o f

Co .

	

the Legislature of British Columbia, and on 28th June, 1898, by an Ac t

of the Parliament of Canada, its objects were declared to be works fo rV . V. R E .
Rr. & N . Co . the general advantage of Canada, and thereafter to be subject to the

legislative authority of the Parliament of Canada and the provisions o f
the Railway Act, except section 89 thereof . Section 4 of the Dominio n
Act of 1898, required the railway to be commenced within two years .

In 1901, the defendant Company commenced expropriation proceedings i n
respect of the plaintiff Hotel Company's lands, and by consent too k
possession and proceeded with construction, negotiations to determine
the amount of compensation by arbitration being carried on in the
meantime .

The defendant Company had purchased for its line of railway land on eithe r
side of the plaintiff Railway Company's right of way, and had applie d
to the Railway Committee of the Privy Council for leave to make a
crossing .

On the application of plaintiffs, who alleged inter alia that the defendant' s
railway was not commenced within the two years, that no map or pla n
and profile of the whole line of railway had been prepared and deposite d
in the department of the Minister of Railways, and that the work bein g
done by the defendant Company was not authorized and was not being
prosecuted in good faith by the Company under its charter, but wa s
really for the benefit of the Great Northern Railway Company, so tha t
it might extend its railway system, which lies south of the Inter -
national Boundary, into British Columbia, injunctions were grante d
restraining until the trial of the action defendant Company from con-
tinuing in possession and proceeding with the expropriation of the
land of the plaintiff Hotel Company, and also from taking any pro -

YALE HOTEL

	

COMPANY.
Co .

Railway Company—Commencement of work—Omission to file plans—Forfeit -V .V . & E .
Rr . &N . Co .

	

ure—Expropriation proceedings—Interlocutory injunction—Appeal from,
where questions of importance for trial .



IX.]

	

BRITISH COLUMBIA REPORTS .

	

6 7

ceedings toward effecting the proposed crossing of the right of way of WALKEM, J .

the plaintiff Railway Company . Motions to dissolve the injunctions
were refused .

The Full Court (IRVING, J., dissenting), dismissed an appeal on the ground Jan . 29 .

that there were several points of importance which should be decided
FULL COURT

at the trial .

	

At Victoria .

Per IRVING and MARTIN, JJ . (DRAKE, J ., dissenting) : Special sittings of March 25 .
the Full Court may be held either at Victoria or Vancouver to hear 	
appeals in actions irrespectively of where the writs of summons were YALE HOTE L

issued .

	

Co.
v .

V . V. & E .
APPEALS from injunction orders .

	

Ry. & N . Co .

On 29th January, 1902, WALKEM, J., made an order in the GRAN D

first action restraining until the trial of the action, the defendant FKE- TLE D

Company from entering upon, continuing in possession of or RIVER RY .
Co .

otherwise interfering with plaintiffs ' lands mentioned in the writ

	

v •

of summons and from proceeding with expropriation

	

y V. & C .
p

	

proceedings RY . & N . Co .
in respect of such lands under the Railway Act of Canada or

otherwise . At the same time a similar injunction order wa s
made in the second action, restraining the defendant Company
from entering upon, continuing in possession of or otherwise in-
terfering with the plaintiffs' lands mentioned in the writ of sum-

mons and from taking any proceeding or proceedings towar d
effecting a crossing of the plaintiffs' line of railway. The injunc -
tions were continuations of interim injunctions granted on 18th
December, 1901 .

The plaintiff Railway Company was incorporated by Act of Statement.

the Legislature of the Province of British Columbia (Cap . 47 of
1900), and the defendant Company was originally incorporate d
by an Act of the same Legislature (Cap . 75 of 1897), and on 13th
June, 1898, by an Act of the Parliament of Canada (61 Viet . ,
Cap. 89), the works which by its Provincial Act of Incorporatio n
it was empowered to undertake and operate, were declared to be
works for the general advantage of Canada, and thereafter to be
subject to the legislative authority of the Parliament of Canad a
and the provisions of the Railway Act, except section 89 thereof .
Section 4 of this last Act required the railway to be commence d
within two years.

In August, 1901, the defendant Company commenced expro-

priation proceedings in regard to the Yale Hotel Company's

1902.
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wALKEM, J . lands and the plaintiff Company consented to defendants takin g

	

1902 .

	

possession and going on with construction which they did, unti l

Jan . 29 . stopped by the injunction. In the meantime each party had ap-

pointed an arbitrator and negotiations were being carried on i n
FULL COURT
At victoria. reference to the appointment of a third, and the only dispute

March 25, between the parties up till some time in December, was over th e

YALE HOTEL .
amount of compensation . The remaining facts appear in the

	

Co .

	

arguments and in the written reasons for judgment handed dow n

V . V
v
. & E . on 22nd March, b y

Ry. & N . Co .

	

GRAND

	

WALKEM, J. : On the 18th of December last, I granted a n
FORKS AND interim injunction in each of these cases, to last until the 8th of

KETTLE
RIPER Rv . January last, on an ex paste application based on affidavits filed

	

Co .

	

on behalf of the plaintiffs . Prior to the 8th of January, notice s
V. V. & E . of motion were mutually given—one, on behalf of the plaintiffs ,

RY.&N. Co .
to continue the injunctions, and the other, on behalf of the de-
fendant Company, to dissolve them. Owing to the sittings of

the Full Court at the time, these motions did not com e

before me until about the end of January . Several affidavits,
together with the cross-examinations which occurred upon them ,

were then put in on behalf of the defendants . For reasons which

are now immaterial, I held that the motion to continue should

have precedence, and it was accordingly proceeded with. In any

event, had it failed the injunctions would have become inopera-

WALKEM, J . tive, and the counter-motion therefore unnecessary. I mention

these facts mainly for the purpose of shewing that the defendan t
Company had ample time to put in affidavits that would fully

explain its position, and, if possible, counteract the effect of th e

plaintiffs' affidavits .

The case was argued ably, and at great length, by both counsel ,
and, after taking time to consider the evidence and the authori-

ties cited, I gave an oral judgment continuing the injunction s
until the hearing without assigning any reasons, as counsel had

been detained here an unusual time and could not wait for them .

Both cases involve important legal questions, and facts tha t

are somewhat complicated . I, therefore, intended to give a writ -
ten judgment dealing as fully as possible with the case, but have

not had time to do so . I propose, however, to briefly state the
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main reasons for the conclusion I arrived at . In any event, I wALKEH, J .

would not be warranted at the present stage of the proceedings,

	

1902 .

in expressing any other opinion than that the case presented on Jan . 29 .

behalf of the plaintiffs was properly one for the interference of
FULL COURT

the Court by injunction, with a reasonable possibility of its being At victoria .

made perpetual at the hearing : Walker v . Jones (1865), L.R. I March 25 .

P.C. 50, per Turner, L.J., at pp . 60 and 61 ; and Preston v. Luck
YALE HOTE L

(1884), 27 Ch. D. 497 .

	

Co .

The question involved in the first of the present cases is the v . vv .& E .

defendant Company 's right, which is disputed, to compulsorily RY. & N . Co .

expropriate some of the Hotel Company 's land for railway pur- GRAND

poses. When such disputes occur, the rule is that if the ri ght is
F K ET AN D

~

	

righ t

doubtful, the benefit of the doubt must be given to the owner of RIvER RY .
Co .

the land, and the Company be restrained from committing fur-

	

v .

ther trespass, especially when the damage likely to be done is R YV
.
. ' & N .

E.. Sr, Co
.

more than appreciable, as it is in this case : Kerr on Injunctions ,

p . 118. The intended expropriation includes a strip of lan d

nearly two miles long, extending through the plaintiff Compan y ' s

property ; the breadth of the strip is not stated, but it is probably

regulated by statute. The evidence shews that cutting and fill-
ing on the land will be extensive, and consequently, the value o f

the whole tract would be seriously impaired if that work is

allowed to proceed .
In such cases, an owner is not bound to accept compensatio n

for any damage done by expropriation. One of the principles WALKER, J.

laid down by the English authorities is that a railway compan y

should be kept strictly within the bounds of its charter, and tha t

the rights of those affected by its actions should, as far as possible ,

be protected . This principle applies with more than ordinar y

force to the present case, for, as I shall shew hereafter, the ex-
propriation complained of was not made by the defendant Com-

pany, but was made, under colour of its charter, by a foreig n
corporation, namely, the Great Northern Railway Company, fo r

the purpose of extending its railway system, which lies south o f
the International Boundary, through a portion of this Province ,

ostensibly with a view of reaching the mineral camp, called Re -
public, which is south of the boundary . It is a matter of com-
mon knowledge that such a scheme, if permitted, would have the
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WALKEM, J . effect of diverting the business of smelting in the Boundary dis -
1902 .

	

trict, and placing it in the hands of our neighbours.
Jan . 29.

		

The mere fact that the Railway Committee of the Privy Coun -
cil approved of some of the plans before it for inspection is im -

FULL COURT
At Victoria . material, because that Committee has no jurisdiction to settle
March 25 . legal questions . Consequently, the legal rights of the parties i n

YALE HOTEL
these actions, have to be determined by a Judge of this Court at

Co .

	

the trial . Meanwhile, I must express some opinion upon them
v.

	

E . as a justification for the orders I have made ; and that opinion
RY . & N . Co. is, in view of the facts and authorities bearing upon them, tha t

GRAND those orders were warranted, as they would tend to preserve th e
FORKS AND

alleged ed rights of both parties in statu quo until judgment is pro-KETTL E
RIVER RY . nounced upon them .

Co .
v .

	

It seems to me to be worthy of observation that nearly all o f
V. V. & E .

RY . & N . Co . the affidavits put in on behalf of the defendant Company ar e
made by subordinates, and not by any prominent member, excep t
perhaps Mr. Hill, of the Great Northern Railway Company .
Consequently, there is no satisfactory explanation of the reaso n
why all the persons employed in connection with the work i n
question—civil engineers as well as workmen—are paid by tha t
Company. Mr. MacNeill, however, promised, if I recollec t
aright, to furnish it later on. This would, in itself, be a good
reason for keeping matters in statu quo.

An objection was made by Mr . Clement to the effect that the
wALKEM, J . work on the defendant Company's projected line had been

illegally commenced between Cascade and Carson before th e
plans connected with the whole line, that is to say, from the sea -
board eastward, had been completed and deposited in the manne r
prescribed by the Dominion Railway Act . Mr. MacNeill took a
different view of the effect and meaning of the provision referre d
to. My impression—I won 't say conviction—is that Mr. Clem-
ent's interpretation of it is correct . Another objection was, i n
effect, that the terms of the charter of the defendant Compan y
had been illegally exceeded, as its projected line touched the In-

ternational Boundary at three different places instead of one .
This objection is, at first sight, well founded .

The facts of the second case are, generally speaking, the sam e
as those in the above case—the main difference being that the
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YeALE HOTEL
of the defendant Company's witnesses lead me to infer that the

	

Co .

work complained of is done by the Great Northern Railway v. v'& E .
Company as part of its system under colour of the defendant RY . & N. Co .

Company 's charter ; and hence, that that charter is being used GRAN D

for

	

foreign to those intended by the Legislature .

	

I'oxxs AN Dpurposes

	

Y

	

KETTL E

The point has been taken by Mr . MacNeill that the plaintiff RIVER RV .

Company, in one, if not both cases, had acquiesced in what was

	

v .
being done, and is, therefore, estopped from complaining it ; of it; but

V. V. & E .
RV. & N . Co .

neither of the plaintiff Companies was aware of its rights at th e
time, and only knew of them afterwards, namely, when the

Great Northern Railway Company applied to the proper authori-
ties at Washington for leave to construct a railway connecting

Marcus with Republic. From the statements contained in the
affidavits upon which that application was made, I can only infe r
that so much of the connecting line between those two points a s
lies within this Province, and running, as it does, along and ove r
the projected line of the defendant Company, is meant to be use d
as a part of the Great Northern Railway system .

The general observations that I have made with respect to the
wALEE\I, .I .

first action are intended to apply to both actions .
Furthermore, it follows from the facts stated, that the intended

connection of the so-called Vancouver, Victoria and Eastern line
with that of the Great Northern Railway Company is illegal, i n
view of sub-section 10 of section 92 of the B.N.A. Act, as th e
Dominion Parliament has not sanctioned it.

Under all the circumstances, I consider that the injunction s
should be continued until the trial.

The defendant Company appealed to the Full Court, a specia l
sittings of which was held at Victoria, commencing on 21st
March, 1902, the Court being composed of DRAKE, IRVING and
MARTIN, J .T.

defendant Company is endeavouring, without proper authority, WALKEM, J .

to establish a railway crossing over the plaintiff Company's rail-

	

1902 .

way line, and, consequently, a perpetual easement . This is Jan. 29 .
objected to by the plaintiff Company, and no good reason has

FULL COURT
been given against the objection. Hence, the injunction is, so far, At victoria .

warranted .

	

March 25 .
I may state generally that the affidavits and cross-examination
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WALKEM, J .

	

Clement, for respondents, said he did not consent to the
1902 .

	

jurisdiction of the Court, as it was not properly constituted
Jan . 29 . as a special sittings to hear the appeal . The power to fix a special

sittings is in the Full Court, and such a sittings must be fixe d
FULI. COURT
At Victoria . by the Full Court . Secondly, the writs were issued from tie Van-
March 25 . couver Registry and the appeal must be heard there . He refer -

red to the Supreme Court Act (R .S .B.C. 1897, Cap. 56), Secs. 73,
YALE HOTE L

	

Co .

	

74 and 75 ; the amendment of 1899 (Cap . 20), Secs. 14, 15 and 16 ;

	

v '

	

and the amendment of 1901 (Cap. 14), Sec. 2 .
Ex . & N . Co . The Court was unanimous in holding that the Court was sit -

GRAND ting properly constituted to hear the appeal . IRVING and
FORKS AND

KETTLE MARTIN, JJ .

	

',were of the opinion that section 75 was an emer -
RI

C .
Kr . gency section, and that under it the Court might sit at either o f

	

v .

	

the two places, whichever was the more convenient,while DRAKE ,
V . V . & C .

Rr . & N . Co . J., was of the opinion that the hearing would have to take place
in Vancouver.

The argument was then proceeded with .

MacNeill, K.C., for the appeal : So much of the order as re-
strains defendants from going on with expropriation proceedings
must be deemed to be abandoned, as the statement of claim de -
livered on 23rd January, is limited and makes no claim in that
respect : see Rule 184 English Rule 228 ; Cargill v. Bower
(1878), 10 Ch . D. 502 ; Wilmott v . Freehold House Property Co .
(1884), 51 L.T .N.S. 552 . Plaintiffs acquiesced in our taking pos -

Argument . session in August and proceeding with construction and expend-
ing on land $11,500 .00 until 18th December, when injunction
was granted . Their ignorance of our statutory default, if any ,
is no answer .

As to the contention that we did not commence work within
the time limited by the charter . Within the time limited by charter,
surveys were made and the work of construction was actively
carried forward Work to the value of $50,000 .00 was done, and

Note :—During the hearing of these appeals applications for a specia l
sittings to hear other appeals were made, when the Court announced tha t
the proper practice was to apply to the Chief Justice, who would conside r
the urgency of the case and the necessity for a special stttings, and on a
proper case being shewn some time would be fixed by him convenient to
the Judges and the parties .



IX.]

	

BRITISH COLUMBIA REPORTS .

	

7 3

on 24th December, 1900, a resolution was passed at a meeting of WALKER, .T .

the provisional directors of the defendant Company ordering that 1902 .

sum to be paid to Mackenzie and Mann for work done and ex -
penditures made in plans, surveys and construction on defendant

Jan . 29 .

FULL COURT
Company 's railway, and plan of Mackenzie and Mann's surveys At victoria.

was approved by Minister of Railways and filed . But even if we March 25 .

did not do the work only the Government can object : Wood on
YALE HOTE L

Railroads, 2,081 ; Thompson on Corporations, 6,598 ; Re St rat-

	

Co .

ford, &c., R. W. Co. v. County of Perth (1876), 38 U.C .Q.B . 112 ; v . vv& E .

Re New York Elevated Railroad Co . (1877), 70 N .Y. 327 .

	

RY . & N . Co .

No penalty is attached to non-commencement within two years GRAN D

(see

	

r'ssection 4 of special Act,

	

C61 Viet ., Cap. 89)the forfeiture is
FORxs Ax v

IL F.TTL E

limited to the second part of the section, i .e ., the completion alone, RivEE Rr .

and any forfeiture relates only to the benefits taken under that

	

v .

Act and the Company's other power s owers would not cease : see Tiv-
V. ' & E .

.& N . Co .
erton and North Devon Railway Co. v . Loosemore (1884), 9 App.
Cas . 480, 517 ; Hardy Lumber Co . v. Pickerel River Improve-

ment Co. (1898), 29 S .C .R. 211 at p . 214 .
We are entitled to go to International Boundary line : see sec -

tion 22 of charter—connection either within or without Britis h
Columbia must mean a connection with United States lines . He
cited Michigan Central Railway Co . v. Wealleans (1895), 24 S.
C.R. 309, 317-8. We admit that the Great Northern Railwa y
Company is behind the defendant Company and that they are
the principal shareholders—there is nothing against that .

	

Argument .

On 22nd March ,
MacNeill, continuing, dealt with the reasons of WALKEM, J . ,

handed in since the adjournment the afternoon previous . As to
the holding that the Company should be kept strictly within th e
bounds of its charter, he cited Dowling v. Pontypool, Caerleon
and Newport Railway Co. (1874), L .R. 18 Eq. 714 at p. 746 .

Section 31 of charter gives Company power to divide the work
into sections, so deposit of plans of whole line not necessary .

This section was required while Company was under Britis h
Columbia General Railway Act. Under Dominion Railway Act ,
Sec. 123, special power to divide into sections unnecessary .

[IRVING, J., referred to history of legislation prior to section
123 of Railway Act of 1900 . ]
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WALKEM, ., . He cited Ontario and Sault Ste . Marie Railway Co . v . Can-

1902,

	

adian Pacific Railway Co. (1887), 14 Ont. 432 and Re Stratford,

Jan . 29 . &e., R . W. Co . v . County of Perth, supra.
- When an owner once gives a railway company possession his

NULL COURT
At victoria. general rights are gone and he can only resort to the Act fo r

March 25. compensation : Hudson v . Leeds and Bradford Railway Co .
(1857), 16 Q .B. 795 ; Tower v . Eastern Counties Railway, 3

YALE HOTEL
Co . Railw. Cas. 374 ; Fry on Specific Performance, 3rd Ed ., 371 ;

v Vv ' & E . Rankin v. Great Western Railway Co . (1854), 4 U.C.C.P. 463 ;
RY . & N . Co . Welland v. Buffalo and Lake Huron Railway Co . (1870), 3 0

GRAND U.C.Q.B. 147 and (1871), 31 U .C.Q.B. 539 ; Clarke v. Grand

1KETrL Trunk Railway Co. (1874), 35 U.C.Q.B . 57 ; Attorney-General v .
RivER RY . Midland Railway Co (1882), 3 Ont. 511 ; Grimshawe v. Grand

co .
v .

	

Trunk Railway Co . (1860), 19 U .C .Q.B. 493 .

R - . & Co . So long as the statute has been complied with in respect t o
plaintiffs ' own land they can complain of nothing—there is n o
special damage. Only after forfeiture at the suit of the Crow n
can a private litigant invoke the statute . He cited Finck v.
London and South-Western Railway Co . (1890), 44 Ch . D. 330 ;
Lee v . Milner (1837), 2 Y. & C . 611 ; Ware v . Regents Canal Co.

(1858), 3 De G. & J. 212 ; Parkdale v. West (1887), 12 App . Cas.
602 at p . 615 ; Wood v. The Charing Cross Railwwy Co . (1863),
33 Beay. 294.

Damages are a sufficient remedy and should be given in lie u
Argument . of injunction : Republic of Peru v. Dreyfus Brothers cb Co .

(1888), 38 Ch. D. 348 at p. 362 ; Annual Prac . (1902), 686-7 .
If there was non-compliance with the Act the appointment o f

the arbitrators is a submission under section 2 of the Arbitratio n
Act and is irrevocable : see Ex parte Harper (1874), L.R. 18 Eq .

539 .
We have never adopted the sections of line open to us unde r

the British Columbia Act—it was optional . The sections we
have adopted are under the Dominion Act, one of eighteen mile s
from Cascade to Carson, one from a point near Carson to Phoeni x
of about twenty-four miles, and one of twenty-four miles fro m
Penticton towards Midway ; these three have been approved as
part of the main line and branches from these sections to smelter s
have been approved. In the second case he then dealt with its
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distinct features . The plaintiffs complain of our crossing their WALKEM, a .

line. We have purchased the land on either side of plaintiffs'

	

1902 .

right of way and the only way by which we could go on plaint- Jan. 29 ,

iffs ' land would be by leave of the Railway Committee of the
FULL COURT

Privy Council, and we disclaim any intention of crossing unless At victoria.

so permitted : see Fooks v . Wilts, Somerset and Weymouth Rail- March 25.

way Co . (1846), 5 Hare 199 ; Calvert v . Gosling (1889), 5 T .L.R .
YALE HOTEL

185 .

	

Co .

Clement (Cowan, with him), for respondents : Plaintiffs are v. vv .& E .

land owners and the principles laid down in Kerr on Injunc- RY . & N . Co .

tions, 118, apply . If the defendants ' right to expropriate is GRAN D

doubtful,

	

pthe Court will restrain destructive trespass pendin
g

F°KR:TsTALEN D

trial. Attorney-General v. Great Eastern Railway Co. (1872), RtvER RY .

25 L.T.N.S . 867 ; Crossman v. Bristol and South Wales Union

	

Co .

Railway Co . (1863)

	

~ , 1 H. & M. 531 ; and see Brice on Ultra R Y
V'

.& N. C o
V . E ' .

Vires, pp. 477-8 as to defendants ' claim founded on alleged
"Public Convenience ; " Carington v. Wycombe Railway Co . (1866) ,
L.R. 2 Eq. 825 ; affirmed on appeal (1868), 3 Chy. App. 377 .

If injunction refused, plaintiff's will be forced to take damage s

in lieu of injunction, as the plaintiffs will, if the work is proceeded
with, lose practically all beneficial interest in the land covered

by defendants ' grading operations . Such a result would be con-
trary to the principle laid down in Sheller v. City of Londo n
Electric Lighting Co . (1895), 1 Ch. 287 ; Jordenson v. Sutton,
Southcoates and Drypool Gas Co . (1899), 2 Ch . 217 .

	

Argument .

As to the nature and strength of the case to be made out b y
plaintiff's, see Walker v . Jones (1865), L .R. 1 P.C. 50 at pp . 60
and 61 ; Republic of Peru v . Dreyfus Brothers c Co. (1888), 38
Ch. D. 362 . Plaintiffs submit :

(1.) The work defendants have in hand is not authorized by
their Act of Incorporation—B.C. Statutes 1897, Cap . 75. This
is a question of interpretation, apart from the question (deal t
with later) of bona fides. Sections 19 and 20 indicate the route
and the possible branch lines. Nothing in either section to war.
rant three " square ends " on the International Boundary line
within fifty miles . Only one branch line to boundary authorized .
The provisions as to branch lines to towns, mills, smelter, etc . ,
do not apply . Even if they do, section 121 of the Dominion
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YALE HOTE L
Co .

	

59, Sec . 4), and the Company 's powers have therefore ceased .

V . V V .& E .

	

(a .) A question of fact : The work now in hand was, admit-
BY . & N . Co. tedly, begun after the two years had expired, but defendants pu t

GRAND forward certain survey work done by one Hill, west of the Hop e
Foaxe AN D

KETTLE Mountains, in June, 1898, and certain survey

	

gradin g and

	

work
RIVER RY% by one Kennedy, in the neighbourhood of Penticton, during th eCo .

v .

	

summer and fall of 1898, as a commencement of their line . The
V. V. & E .

RY.& N . Co . work in question was done under contracts (dated 15th June,
1898), between the British Columbia Government and Messrs .
Mackenzie and Mann. These contracts were entered into under
and recite the Public Loan Acts of 1897 and 1898 (B .C. Stats . of

1897, Cap. 24, Sec. 8 ; of 1898, Cap . 30, Sec. 3.) Up to the time
(13th June, 1900), when the two years expired, Mackenzie an d
Mann had not acquired control of the V . V. & E. charter, and
their subsequent acquisition (if such there were) cannot reinstat e

lapsed powers .
(b .) A question of law : Defendants contending that only afte r

Argument . forfeiture declared at the suit of the Crown can a private litigan t
invoke the statute : It is submitted for plaintiffs that the ques-
tion is one of interpretation and that the censer of power is dis-
tinctly enacted in the event which has happened : Masten " Com-

pany Law in Canada," 270 et seq . ; Abbott on Railways, 74 ; Brice
on Ultra Vires, 472 ; Tiverton and North Devon Railway Co .

v . Loosemore (1884), 9 App. Cas. 480 ; Hardy Lumber Co. v .

Pickerel River Improvement Co . (1898), 29 S .C .R. 211 .

(3.) No map or plan and profile, etc., of defendants' line of
railway—that is, of the whole line—has ever been prepared, de-

posited, etc., etc ., under sections 124 and 125 of the Railway Ac t
(see 63-64 Vict., Cap. 23, Secs . 6 and 8) and until this is don e
" the Company shall not commence the construction of the rail -

way " (section 131 of the Railway Act as enacted by 63-64 Vict. ,

WALKEM, J . Railway Act, 51 Vict., Cap. 29 (1888), applies, and the require -

1902 .

	

ments of that section as to advertisement, notice, etc., have no t

Jan . 29, been complied with . Section 21 of Cap . 75 of the B.C. Statute s
of 1897, does not authorize more than traffic arrangements, an d

FULL COURT
At victoria . is not a " construction " section at all .

March 25 .

	

(2 .) Defendants ' railway was not " commenced " within tw o

years, as required by Dominion Statute of 1898 (61 Vict ., Cap .
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Cap. 23, Sec. 8) : Corporation of Parkdale v. West (1887), 12 WALKER, J.

App. Cas . 602 ; Kingston and Pembroke Railway Co . v . Murphy 1902 .

(1888), 17 S.C.R . 582 ; Brooke v. Toronto Belt Line Railway Co . Jan . 29 .
(1891), 21 Ont. 401 ; Ontario and Sault Ste. Marie Railway Co .

v . Canadian Pacific Railway Co . (1887 ), 14 Ont. 432 ; Re Strut-
F
At
UI

victoria
URTOC

	

.

ford, &c., R. W. Co. v . County of Perth (1876), 38 U.C .Q.B. 112 . March 25 .

The " commencement " referred to in section 131 is the first
YALE HOTEL

" turning of the sod " on the railway and does not refer to the

	

Co .
commencement of work on any particular section, or on any par- V . vv .& E .
ticular man's land. This initial commencement is not to take RY . & N . Co .

place until sections 124 and 125 are " fully complied with, " and GRAN D

a full compliance with those sections covers the entire line.

	

F
K

TT LE D
(4 .) The work which defendant Company has now in hand in RIvZR

o
RY .

C
the Kettle River Valley is not being prosecuted in good faith

	

v.
.

under the Act of Incorporation but, alio intuitu and for the RYV .V&N .
& E .

Co .
benefit of the Great Northern Railway Company.

(a.) If the work is to be taken as done by the Great Northern ,

it is an improper delegation by defendants of their powers :
Brice, 482, 484, et seq. ; Richmond Water Works Co., etc. v. Vestry

of Richmond (1876), 3 Ch . D . 82 ; Bourgoin v. La Compagnie du
Chemin de Fer de Montreal, Ottawa et Occidental (1880), 5 App .

Cas . 381 at p . 404 ; Michigan Central Railroad Co. v . Wealleans
(1895), 24 S .C .R. 309; 4 Rap. & Mack's Dig . 392 ; B. C. Statutes

1897, Cap . 75, Sec . 21 .

	

Argument .

[MARTIN, J., referred to Salomon v . Salomon & Co . (1897) ,

A.C. 22 . ]

(b.) If the work is to be taken as done by defendants, it is a n
improper use of their powers for a collateral object, alien to th e
purpose for which their powers were conferred : Brice, 467-8 ,
473-5 ; Galloway v . Mayor and Commonalty of London (1866) ,

L.R. 1 H.L. 34, at p . 43 ; Carington v . Wycombe Railway
Co. (1868), 3 Chy . App. 377 ; Stockton and Darlington

Railway Co. v. Brown (1860), 9 H .L. Cas . 245 .

We allege mala fides and no answer is made by any
responsible officer of defendant Company . Contrast Ontari o
and Sault Ste. Marie Railway Co . v. Canad ian Pacific Railwa y

Co., supra .

(5.) Defendants allege acquiescence. What plaintiffs did in
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wALKEM, J . allowing defendants to proceed with their work, was done i n
1902 .

	

ignorance of the plaintiffs' right to resist expropriation ; as soon

Jan. 29 . as the facts came to plaintiffs' knowledge, defendants were
ordered to desist, and upon refusal plaintiffs promptly brough t

FULL. COURT

YALE HOTEL
Co .

	

no case of acquiescence can be urged by defendants . The trespass

v. v '& E . is a threatened trespass admittedly about to be made, just as soo n2 '
RY . & N . Co . as the Railway Committee sanction the mode, manner and terms ,

GRAND and plaintiffs are entitled to an interim injunction pending th e

FKETrLED trial of the question as to defendants' right to a crossing. This
RivER RY . question the Committee will not decide.

Co .
v .

	

MacNeill, replied.
V. V. & E .

Ry.& N . Co . At the conclusion of the argument the Court (IRVING J., dis-
senting), gave judgment dismissing both appeals, as several points
of importance were raised and should be decided at the trial, i n
regard to which the Court did not think it advisable at th e

Judgment . present time to express its opinion .

In the second case the order appealed from was amended by
making it read " without prejudice to any application no w
pending before the Railway Committee of the Privy Council . "

Appeals dismissed, Irving J., dissenting.

At victoria. this action : see Kerr, 18 ; Ramsden v . Dyson (1865), L.R. 1 H .
March 25 . L. 129 ; Russell v . Watts (1883), 25 Ch . D. 559 .

Plaintiffs' argument in the second case is the same, except that
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WEHRFRITZ v. RUSSELL AND SULLIVAN .

Arrest—Ca. re .—Affidavit—Practice .

MARTIN, J .
(In Chambers. )

1902 .

April 9 .

WEHRFRIT Z

V .

RussEL L

Statement .

The affidavits leading to an order for ca . re . must shew that there is a debt

due from the defendant to the plaintiff .
It is not sufficient to shew that there is a debt due from the defendant t o

one who bears the same name as the plaintiff .
A statement in an affidavit that deponent has caused a writ of summons to

be issued against defendant, without stating in what action the wri t

was issued, is not sufficient to shew that plaintiff and deponent are on e

and the same person .

SUMMONS to set aside order for capias, writ of capias and

proceedings thereunder. After the release of the defendant Sul-

livan who was arrested under a prior capias (see ante p. 50) ,

the plaintiff on new material, obtained from MARTIN, J., on 5th

April, an order for a ca . re . and the writ was thereupon issued

and the defendant was arrested. One of the grounds relied upon
in support of the application was " the affidavits on which th e

said order was made were not sufficient to hold the applicant to

bail, nor did they disclose any cause of action in the plaintif f

against the applicant. " The affidavit of Benjamin Wehrfritz

used in support of the order for capias, contained the followin g

clauses :
"I, Benjamin Wehrfritz, of the City of New Whatcom, in th e

State of Washington, one of the United States of America, mak e

oath and say, that the above-named defendants and each of the m

are justly and truly indebted to me ;
That I have caused a writ of summons to be issued out of thi s

Honourable Court in my name against the said E . M. Sullivan ,

and also against the said J. H. Russell . "

There was nothing in any of the affidavits stating that depon-

ent was the plaintiff in the action.

The summons was argued before MARTIN, J., on 7th April, 1902 .

Harold Robertson, for the summons.

Luxton, contra.
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MARTIN, J.

	

9th April, 1902 .
(In Chambers.)

MARTIN, J. : I am asked to infer that the deponent and th e
1902 . plaintiff are one and the same person, though there is no evidence

461 9 . of that fact. It is not sufficient to shew that there is a debt du e

WEHRFRITZ from the defendant to one who bears the same name as th e

plaintiff. The first link in the chain of proof is to shew that th e
person who seeks to recover is the party who is entitled to main -

tain the action, i.e., the plaintiff. This evidence is here wanting ,

therefore the defendant must be released from custody, and th e
plaintiff must pay the costs of and occasioned by the arrest, and
also of this application, forthwith after taxation .

Order accordingly .

IN RE CLAYOQUOT FISHING AND TRADIN G

COMPANY, LIMITED LIABILITY .

IN RE
C G

FIsHING AN V By the Creditors' Trust Deeds Act, 1901, an assignee is required to pay i n

TRADING Co. priority to the claims of ordinary creditors the wages of persons in the
employ of the assignor at the time of the assignment, or " within on e
month before ." The assignment was made on 27th November, 1901 .

Held, that a workman who was in the employ of the assignor previous to
and including 26th October, 1901, was not entitled to a preference .

PETITION under section 67 of the Creditors ' Trust Deeds Act,

1901, by Samuel Husby, a fisherman, who previous to and in-
cluding the 26th day of October, 1901, was in the employ of th e
Clayoquot Fishing and Trading Company, Limited Liability,

Statement .
which Company on 27th November, 1901, made an assignmen t
for the benefit of its creditors, and who now asked that his wages

be paid under section 36 of the Act in priority to the claims of

the ordinary creditors of the Company. The assignee refused t o

pay in priority unless so directed by the Court .

v .
RUSSEL L

Judgment.

IRVING, J .

1902 .

May 3 . Assignment —Wages—Priority—One month—Computation .
Interpretation Act, amendment of 1902, Sec . 4 .
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The petition came on before IRVING, J.

Langley, for petitioner : The Act gives the petitioner priorit y

for wages for work done "within one month before the making "	 May 3 .

of the assignment, and where an act is required by a statute to IN R E
CLAYOQUOT

be done so many days at least before a given event, the time FISHING AN D

must be reckoned excluding both the day of the act and that of TRADING Co .

the event : The Queen v. The Justices of Shropshire (1838), 8

A. & E. 173 . He also referred to Rae v. Gifford (1901), 8 B.C.

272 ; In re North : Ex parte Hasluck, (1895), 2 Q.B. 264 at pp.
273 and 274.

W. J. Taylor, K.C., for the assignee .
3rd May, 1902 .

IRVING, J . : The statute gives the petitioner a preference if h e

was in the employ of the assignor within one month before th e
making of the assignment, that is to say, one month before th e

27th of November.
By the new Interpretation Act Amendment Act, 1902, assented

to on the 22nd of April, ultimo, the time is to be calculated ex-
clusive of the day from which the time is to be reckoned. The
month began to run immediately after midnight struck on the Judgment .

26th, that is, on the earliest possible moment of the morning o f
the 27th, and expired at twelve midnight of the 26th. The

assignment was not made until the month had elapsed.

Note : The Interpretation Act Amendment Act, just assented to, was

brought to the attention of the Court and counsel by Maclean, D.A .-G . ,

who was present during the argument.

81

IRVING, J .

1902 .
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CRAIG, J .

1901 .

May 13 .

FULL COURT
At Victoria.

1902 .

April 25 .

WILSON
v .

C . D . Co .

Statement .

WILSON v. THE CANADIAN DEVELOPMENT COMPANY ,
LIMITED .

Carrier—Special contract—Variation of by bill of lading—Carriage of goods—
Owner's risk .

The defendant Company as a common carrier, in June, 1899, contracte d
with the plaintiff, a Dawson merchant, to carry for him from Puge t
Sound and British Columbia ports general merchandise, th e . rates bein g
according to tariff annexed to contract . Three of the terms of the con-
tract were : " Date of shipment—Throughout season of 1899 . Con-
signees—T . G . Wilson, Dawson City . Quantity—Exclusive contract
for season of 1899 ." Annexed to the contract was the freight tariff
giving the rates to be charged on the different classes of goods " with
guaranteed delivery of shipments during the season of 1899 . "

The Company decided not to receive after 20th August, any more freigh t
with guaranteed delivery during 1899, and so notified one Pitts, a whole -
saler of Victoria, of whom the plaintiff was a customer .

Pitts afterwards shipped goods to Dawson consigned to the " Canadia n
Bank of Commerce, notify T . G . Wilson," and received from the Com -
pany bills of lading marked with a special condition thus : "This ship-
ment is made and accepted at owner's risk of delivery during 1899, and
the carriers are released by all parties in interest from all claims an d
liability arising out of or occasioned by non-delivery during 1899 ." The
Company failed to deliver the goods, and Wilson sued for damage s
caused him by being deprived of the goods :

Held, by the Full Court (reversing CRAIG, J .), that the goods were not car-
ried under the exclusive contract for the season of 1899, by which de -
livery was guaranteed that same season, but that they were carrie d
under the terms of the bills of lading, and the Company was not liabl e
for the loss .

As the plaintiff's cause of action, if any, would be against the Company fo r
refusing to carry under the original contract, a new trial was grante d
with leave to plaintiff to amend his pleadings .

APPEAL to the Full Court by defendant Company from a

judgment of CRAIG, J., in the Territorial Court of the Yukon .

On 19th June, 1899, the plaintiff and defendant Compan y

entered into an agreement as follows :
" CANADIAN DEVELOPMENT COMPANY, LTD .

" FREIGHT CONTRACT .

" Entered into 19th June, 1899, between T. G . Wilson, of Daw-
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son City, shipper, and Canadian Development Company, Limited ,
No. 32 Fort Street, Victoria, B .C., carriers ; whereby it is agree d

that the goods of class and quantity herein mentioned shall b e
shipped and carried between the points at the rate and on th e
terms herein set forth, viz . : from Puget Sound and Britis h

Columbia ports to Dawson City.
" Date of shipment—Throughout season of 1899 . Class of

goods—General merchandise. Quantity—Exclusive contract fo r
season of 1899 .

" Rates as fixed by joint tariff and classification of commodi-

ties hereunto annexed subject to payment of extra packers'
charges over White Pass & Yukon Route on shipments mad e
prior to July 10th, 3.899. Shipper to have a rebate at end of
season equal to seven and one-half per cent . (71%) on the amoun t
of business routed over our steamers .

" Terms of payment—C. O. D., Dawson City. Consignees—
T. G. Wilson, Dawson City .

" Shipper to be protected in event of rate war.
" A shipping receipt in ordinary form in use by the Compan y

to be given for the goods at time of shipment, to be carrie d
under and pursuant to the terms of the shipping receipt.

" T . G. Wilson, shipper.
" Canadian Development Co ., Limited ,

" Per R. T. Elliott. "
Annexed to the contract was the freight tariff entered int o

between the different competing transportation companies giving
the rates to be charged on the different classes of goods. This
was in part as follows :

" SPECIAL JOINT THROUGH FREIGHT TARIFF .

" Applying on all ordinary articles of commerce and live stock ,
between British Columbia and Puget Sound Ports and Dawson
City and Upper Yukon Points, via Alaska Steamship Company ,
White Pass & Yukon Route, Pacific and Arctic Railway & Navi-
gation Co., British Columbia Yukon Railway Co., Miles Canyon
& Lewes River Tramway Company, Canadian Developmen t
Company, Limited, effective on opening of through railway ser-
vice between Skagway and Lake Bennett, with guarantee d
delivery of shipments during season of navigation of 1899 . In

83

CRAIG, J .

1901 .

May 13 .

FULL COUR T
At Victoria.

1902.

April 25 .

WILSO N

V .

C. D . Co .

Statement .
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CRAIG, J . dollars per ton, weight or measurement ship's option, on th e
1901.

	

classes established herein . . .

May 13 .

	

" RULES AND CONDITIONS .

FULL COUR T
At victoria . rate . Rates will apply on all shipments weighing not to excee d

1902 .

	

2,000 lbs . per single piece ; or timbers not to exceed 30 feet in

April 25 . length . Single articles of freight weighing 2,000 lbs., or timber s
over 30 feet in length, subject to special engagement. United

v .

	

States and Dominion customs charges are to be paid by shipper .
C . D . Co. Articles of freight requiring two cars to transport will be subjec t

to minimum weight of 18,000 lbs. for each car used while on Whit e
Pass & Yukon Route. Rates are subject to conditions in bill o f
lading covering the shipment.

"It must be distinctly understood that the time tables and

schedules for the movement of White Pass & Yukon Rout e
trains, and of steamers operated by the companies joining in thi s
tariff, may be varied by the companies at pleasure . They do no t
guarantee to carry goods or live stock to arrive at any point o n

a particular day or hour, as the elements are beyond their control . "
During the summer goods were shipped from S . J. Pitts, a

wholesaler of Victoria, consigned to the Canadian Bank of Com-

merce in Dawson, and the goods were marked " notify T . G .
Wilson . " On the arrival of the goods in Dawson, the plaintiff,

T. G. Wilson, would make arrangements with the Bank and
Statement . receive the goods.

In August, the transportation companies, on account of a
blockade of freight on the Yukon River, decided in respect to
freight received on and after 20th August, not to guarantee t o
effect delivery before the close of the season of navigation ; and

afterwards goods were received from Pitts for shipment by

defendant Company for which bills of lading were given in par t

as follows :
" Shipped, in apparently good order, on SS . Danube by S. J.

Pitts, the following goods or property said to be marked or num-

bered as below (weight, measure, gauge, quality, condition ,
quantity, brand, contents and value unknown), weight subject t o

correction. Consigned to Pacific & Arctic Ry . & N. Co. at
Skagway, to be forwarded by them .

" Minimum charge on any single shipment, based on half to n

WILSON
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"To be delivered in like order and condition at port of destina- CRAIG, J.

tion above given, or so near thereunto as such delivery may 1901 ,

safely be effected by steamer (with liberty to call at all way May 13 ,

ports and landings), unto order Can . B. of Corn., ntfy T. G. Wil- -
FULL COURT

son, Dawson, or his or their assigns, upon payment in cash of At victoria .

freight and charges due thereon, at the rates and according to

	

1902,

the conditions and classifications of the Joint Freight Tariff and April 25 .

Classification of Commodities issued by the companies named
Wn,sox

therein, and as the same may be in force on the day of the sign-

	

v .

ing hereof, whereunder this bill of lading is effective, particulars C . D . Co .

of such freight and charges (subject to the correction of errors) ,

being set forth in the margin hereof, under the terms and condi-

tions printed on the back of this bill of lading .

"Tariff : Charges collect. Victoria to Dawson . Chgs. guar-

anteed.
" Marks : [W] Dawson. Via Skagway .

" O . R .

" This shipment is made and accepted at owner 's risk of delivery

during 1899, and the carriers are released by all parties i n

interest from all claims and liability arising out of or occasione d

by non-delivery during 1899 . "
Certain goods shipped subsequent to August 20th, failed t o

arrive at Dawson, and the plaintiff brought an action for dam -

ages. A further and more detailed statement of facts will b e

found in the following judgment of
13th May, 1901 .

CRAIG, J. The plaintiff in this action is suing the defendants ,

as common carriers, for non-delivery of certain goods shipped b y

him from Victoria to Dawson . The plaintiff is a merchan t

carrying on business at Dawson, and the defendants are commo n

carriers who are one of a number of companies that in the seaso n

in question—namely, the year 1899—worked under what i s

called joint tariff arrangement . These defendants, on the 19t h

of June, 1899, entered into a special contract with the plaintiff,

which contract is fully set out in the pleadings, and which con -

tract is annexed to and refers to the joint tariff arrangemen t

subsisting between these various companies . What the arrange-

ment was beyond the facts evidenced by the joint tariff paper

Statement .

CRAIG, J .
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CRAIG, J . we do not know, but it is clear that the defendant Compan y

	

1901 .

	

undertook to ship goods on through bills of lading from Victori a

May 13. for delivery at Dawson . The special contract in question wa s
made by them for the carriage of these goods from Puget Sound

FULL COUR T
At Victoria. and British Columbia ports to Dawson . The contract was fo r

	

1902 .

	

shipment and carriage throughout the season of 1899, and it was

April 25 . an exclusive contract for that season . The rate at which the
goods were to be carried was fixed by the joint tariff arrange-

Wn.sou
v .

	

went, and that rate by the tariff arrangement provides fo r
C . D . Co . guarantee of delivery of the shipments during the season of

navigation of 1899. It was argued that the joint tariff arrange-

ment or document could only be looked at to ascertain the rate ,
but I think that the rate is one which is based on guarantee d
delivery, and that if no other portion of this document could b e
looked at, certainly that part of it which materially affects th e

rate to be charged is material to the rate, and governs it . The
reason for the making of this contract is evidenced both by th e
witnesses called by the plaintiff and the defendants . Keen com-
petition existed between the defendant Company and rival lines
plying on the Yukon River and the ocean voyage . The plaintiff

was a man known to the Company to be a shipper of large quan-
tities of goods . His business was a desirable one to get, and th e
Company, with the intent of obtaining that business, mad e
special terms and a special contract. No other reason coul d

CRAIG, J. exist for the special contract given to the plaintiff but the reaso n
which I indicate, namely, the desire of the Company to obtain
the exclusive right to the carriage of his goods during the year .
This contract provides that a shipping receipt in the ordinary
form in use by the Company is to be given for the goods at the
time of shipment, to be carried under and in pursuance of th e
terms of the shipping receipt . It was known to the Company ,
and I find as a fact, that they were perfectly aware that th e
plaintiff was buying the major part of his goods from one Pitts ,
a wholesale merchant in Victoria . They were aware that the
goods were to be delivered to their Company by Pitts for car-

riage to Dawson under this contract . That the Company
regarded the contract as the basis on which they were carryin g
the goods is evidenced by the fact that a copy of the contract
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was forwarded to Dawson, to be held in their local office here.
No clearer recognition that the goods were carried under th e

contract, it seems to my mind, could be given . A copy of th e
contract was deposited by the plaintiff with Pitts, his shippe r

in Victoria. During the season a great many goods were ship-
ped, and very many bills of lading were issued. The mode of
delivery was that Pitts delivered his goods to the steamboat s

who were acting for the defendant Company, receiving fro m
them a shipping receipt, which shipping receipt is exchanged fo r

the bills of lading. The shipping receipts covering the goods i n
question in this action were in the ordinary form, but the bill s

of lading for which they were exchanged were not in the ordinar y

form, but were varied in two respects, namely, first, by the mark -

ing on them of the letters " O. R.," or " O. Risk, " or " Owner's
Risk ." It is quite evident that all the parties understoo d
that the letters " 0 . R." meant " Owner 's Risk," and I wil l

consider the effect of these letters and words later on in m y
judgment . The bills of lading were also varied by a stampe d

variation, to the following effect : " This shipment is made
and accepted at owner's risk of delivery during 189x, and

the carriers are released by all parties in interest from al l

claims and liabilities arising out of or occasioned by non-deliver y
during 1899. " This indorsement was not placed upon any bills o f

lading until the 20th of August. The Company contends, and I

find as a fact, that prior to the 20th of August, Pitts the ship -

per at Victoria, had notice that the defendant Company would
not guarantee delivery in Dawson during the season of 1899, of

any goods delivered to them for carriage after the 20th o f
August. I do not think any doubt can exist as to the fact o f

Pitts' knowledge of this condition—that is, that Pitts in a
general way knew that that was the position taken by the de-

fendant Company. Wilson, the party to the original contract,
had no notice whatever of this condition. The Company took

no steps to communicate it to him at all . During the season al l
bills of lading except four, I believe, were consigned to the Can-
adian Bank of Commerce or order, at Dawson, and the good s
were marked, and also the bills of lading indicating the goods ,
were marked " W " within a diamond and " notify T . G. Wilson ."

CRAIG, J .

1901 .

May 13 .

FULL COURT
At Victoria.

1902 .

April 25 .

WILSON
v.

C. D. Co .

CRAIG, J .
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All the goods carried by the defendant Company that year under

these bills of lading were so marked, and " Diamond W " wa s

well understood by the defendants and by all their employee s
and agents to be the mark of the plaintiff, Wilson . A great part
of the goods in question left Victoria or were delivered to th e

Steamboat Company on dates between the 5th and 7th of Sep-
tember, and left Victoria per the steamer Danube, sailing on tha t

date . I find as a fact that the defendant Company requeste d
Pitts, the shipper, to have his goods shipped by the steame r

leaving on the 7th, namely, the Danube . Among these good s
were various perishable articles, but mainly potatoes and onions .
The potatoes and onions were carried as far as Bennett, and ther e
they were sold and converted in course of carriage, it is alleged ,
by the Railway Company running between Skagway and Ben -

nett. The other goods, so far as we can learn from the evidence ,
were held either at Bennett or White Horse . Some small por-

tion of the goods shipped on the 27th of August or on the 29th
of August—at any rate, after the 20th of August—came throug h

and were delivered . The practice of Pitts upon shipping, was
to make out his bill of lading, bring it to the Company, han d
over his shipping receipt, take the bill of lading and attach it t o
a bill of exchange, which he discounted, and the same was for -

warded for acceptance by the plaintiff at Dawson, through th e
consignees, the Canadian Bank of Commerce . From the evidence
I find that the practice on the arrival of these bills of lading an d

drafts at Dawson was very irregular . The Canadian Bank of
Commerce allowed Wilson to take up the bills of lading, receiv e
the goods, and pay the draft when he could. Evidently they
accepted Wilson as their debtor and assumed all responsibility

for the draft at Dawson, and Wilson on many occasions received
the goods without accepting the draft, paying as he could, an d
these payments were accepted by the Bank . All the expense
bills issued from the Company's office at Dawson, the point o f

destination, were made out addressed to the plaintiff and not t o
the Bank, and the Company in every instance treated Wilson a s
consignee in fact . The expense bills were paid by instalments ,
Wilson taking away the goods and the defendant Compan y

giving him credit . Sometimes the bills of lading were produced,
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sometimes they were not. The plaintiff now sues for damage s

for the non-delivery and conversion of his goods. It is urged

and raised by the pleadings in the first place that these shipments

were not made under the contract at all ; that the contract pro-

vides clearly and specifically that T . G. Wilson, Dawson, shall b e

the consignee, that the consignees were the Canadian Bank of

Commerce. I will deal with that contention first . Mr. Elliott ,

the manager of the Company with whom the contract was made ,

in his evidence taken on commission (and I understand Mr .

Elliott is a lawyer), contended very strongly that as a fact thes e

shipments were not made under this contract at all, but wer e

made by Pitts himself to the Canadian Bank of Commerce . I

am inclined to think that Mr. Elliott rather gave us a deductio n

of law as he viewed it, or a conclusion of legal effect, rather than

the actual fact. I am convinced that the Company understood

that all these goods were being shipped under that special con -

tract . They so treated the goods in every respect, and could no t

have acted otherwise if the bills of lading had been directe d

specifically to T . G . Wilson, without the intervention of the Ban k

of Commerce at all . This is evidenced by the fact that they

issued the expense bills to him and dealt with him in that way ,
and it is also evidenced by the fact that in fixing the rebate

allowed to the plaintiff under the contract, they allowed the
plaintiff a rebate on the very goods which they now conten d

were not carried under the contract at all. The special contrac t
before referred to provides that upon all the shipments made by

Wilson during the season he shall be allowed a special rebate of

7i per cent. on the amount of business routed over the defendan t

Company 's steamers, and as I said before, in fixing the amount

of this rebate, they allowed the 7i per cent . upon the total vol-

ume of business carried, and on these shipping bills which the y
now contend were not shipping bills of Wilson at all, but ship -
ping bills of Pitts to the Canadian Bank of Commerce . The

defendant Company contends that the bill of lading is the con-
tract, and that it supersedes or is independent of the origina l

contract . I cannot give effect to this contention . I do not think
that the bill of lading supersedes the former contract to carry .

The bill of lading is simply an evidence of title or a receipt for

CRAIG, J.
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CRAIG, J . the goods—Wagstaff v. Anderson (1880), 5 C.P .D. 171 and 177 .

	

1901 .

	

"The mere indorsement on a bill of lading as security for a loan

May 13 . does not pass the property in the goods' to the indorsee. The
property does not pass so as to render the indorser of the bill o f

FULL COURT
At victoria. lading liable to the shipowner for the freight . Sewell v . Burdick

	

1902 .

	

(1884), 10 App . Cris. 74." In this case the bill of lading was no t
April 25 . the contract . The contract was made before the bill of lading ,

and the contract was the one under which Wilson was acting al l
WILSO N

v ,

	

through . The case of Rodoconachi v . Milburn Brothers (1886),
C . D . Co . 17 Q.B.D. 316, is, I consider, a strong authority upon this ques-

tion, and it is also a strong authority upon the question of dam -
ages, which I will recite later on . In this case a cargo of see d
was shipped by the plaintiffs on the defendants' ship under a
charter-party, which provided inter alia, that the master was to
sign a bill of lading at any rate offered, and, as customary at th e
port of loading, without prejudice to the stipulations of th e
charter-party. The bill of lading contained an extension whic h
was not in the charter-party, protecting the owners from liabil-
ity for any neglect or default of the master. It was held tha t
the defendants were liable, that the clause in the bill of lading
limiting their liability could not control the contract containe d
in the charter party . Manisty, J ., in giving judgment, says :
" The defendants would be liable, but for the exception in th e
bill of lading, because the charter-party does not contain any ex -

cRAIG, J . ception which covers the negligence of the captain and crew .
The defendants, however, allege that they are protected by th e
clause in the bill of lading, and they vouched a custom whic h
they say exists at Alexandria for the master to introduce such a
clause into a bill of lading, although there is no such clause in th e
charter-party . I am of opinion that both upon the true con-
struction of these two documents, and upon authority, th e
defendants are liable . "

Under this head I may consider also the question of Wilson ' s
right to sue . The defendants contended that he had no property
in the goods entitling him to bring this action . I am also of
opinion that this question turns upon the contract . He was the
party contracting for the carriage of the freight and liable to pa y
the freight . The Bank was not liable for the freight . The
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Company had their lien for charges, but if they were to sue fo r

the freight, Wilson was their debtor—Great Western Railway 1901 .

Co. v. Bagge (1885), 15 Q .B .D. 625 . No doubt the proper person May 13 .

to sue is the person in whom the property is vested when lost,

CRAIG, J .

9 1

FULL COUR T
hence the consignee is usually the proper plaintiff—Reeves v. at Victoria .

Lambert (1825), 4 B. & C. 214 and Fragano v . Long, idem 219,

	

1902.

but where there is a special contract between the consignor and April 25.

carrier, the consignor may be the plaintiff, as ownership is
`vILSO N

immaterial—Reeves v. Lambert, cited above. Special property in

	

v .

the goods is sufficient to support an action—Freeman v . Birch C . D . Co .

(1842), 3 Q.B. 492 ; sections 21 and 22 of the North-West Ordin-
ance, Cap. 29, cited to me, as also the Factors ' Act. But I do

not think those statutes are applicable to this case in the view

which I take of the liability of the defendant Company unde r

their special contract . It was also contended that Pitts wa s
Wilson 's agent at the port of shipment, and that he was affected
by the notice which he had that the defendant Company woul d

not carry except under the special terms . I have already at
some length given what I find to be the facts in regard to thi s

contract, that the defendant Company knew that the goods wer e
coming from Pitts as shipper to Wilson, the buyer, and in my

view of the evidence it seems to me that Pitts was no more
the agent of Wilson to alter or vary this contract than if he had

been a carter who carted down the goods and delivered them o n

the wharf for Wilson . There is no doubt that the law affects CRAIG, J.

shippers with notice of all that is contained in the bill of ladin g
which they sign, but in this case there is no stamped notice in-
dorsed on the shipping receipt. It only appears on the bill of

lading, which I have already held is nothing more than a receip t
for the goods and a convenient evidence of title in their tran-

shipment. More than that, the stamp was not on the bill o f
lading when Pitts signed it, but was put on by the Company

on their own motion, after it was delivered to them for thei r
signature. It might be contended—and I think perhaps rightl y

—that Pitts having taken away the bill of lading with tha t
stamp on it, which is an apparent thing and not easily over-
looked, had notice of it and accepted the shipment under th e
terms contained in it, but I hold that he had no authority or power
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CRAIG, J . to vary or alter that special contract without Wilson 's consent,

	

1901 .

	

and Wilson certainly did not vary it or consent to any alteration .

May 13 . The case of Dunlop v. Lambert (1839), reported in 6 Cl . & F.

600, where the judgment of the Court is expressed in thes e
FULL COURT
At victoria. words : " Although, generally speaking, where there is a delivery

	

1902.

	

to a carrier to deliver to a consignee, the latter is the prope r

April 25. person to bring an action against the carrier ; yet that if the con -

signor made a special contract with the carrier, such contrac t
WILSON

v .

	

supersedes the necessity of shewing the ownership in the goods,
C . D . Co. and the consignor may maintain the action though the good s

may be the property of the consignee. The question whether

the goods were delivered to the carrier at risk of consignor o r
consignee is the question for the jury. The delivery to carrie r

by consignor does not necessarily vest the property in the con-
signee. The question seems to be who made the contract wit h

the carrier, and at whose risk and loss were the goods carried ;
in short, who sustained the injury. " From all these authoritie s

I think I may sum up the conclusion of law to be that if th e
risk of the voyage is on the consignor, then he is the party to su e
the carrier in the event of loss . The question of whether this
condition is a reasonable condition or not (I refer now to the ex-
tension stamped on the bill of lading) is one which may not aris e
in this case, but that my finding upon the facts may be given, I
will have to consider it. The conditions in this country are un -

CRAIG, J . usual and extraordinary . Goods shipped from what we call here
the " outside "—that is, from the ocean ports to Dawson, at the
time that these goods came in, were first shipped by ocean steame r
from Sound ports to Skagway, thence by rail to Bennett, o r

some point near there, thence by steamboat across Lake Bennet t
to a crossing over which they were carried by a rough trans ,
running on wooden rails to White Horse ; thence by steamboa t
down the Yukon River to the City of Dawson . This latter part
of the voyage was over a river somewhat difficult to navigate ,
the currents and shoals of which were unknown to pilots up t o
the year 1898, very little, if any, navigation having been mad e
over it up to that date . In the spring it is dangerous owing t o

low water at certain points on the river. During the months o f
July and August the river is in its best state for navigation .
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During the month of September, as a usual thing, and as a fact CRAIG, J .

in the year in question, the water fell very rapidly . The navi- 1901 .

gation of the stream became very dangerous owing to sand bars May 13 .

and shallows. Some parts of the river are extremely rapid, and
FULI, COUR T

skilful navigation is required to avoid wreckage. As the season At Victoria.

progresses and on towards the 1st of October the cold weather

	

1902 .

sets in, and ice forms rapidly ; the river becomes very much April 25 .

shallower, and during the month of October, and sometimes in
WILSON

the latter part of September, large cakes of ice are floating on

	

r .

the stream. These sooner or later become very dangerous, form C . D . Co.

into solid masses, and crush vessels and scows, and in the yea r

in question two vessels, late in October, about the 22nd and 27th ,

the Willie Irving and the Stratton, were caught by these ice

floes and wrecked, the passengers escaping with their lives an d

losing their baggage. A great deal of evidence was given to

shew at what date navigation should cease, and beyond what
time it would be unsafe for vessels to navigate. As a matter of
fact, some vessels did come down as late, and some vessels quit e
as large as those in operation by the defendant Company arrived

as late as the 16th of October. But the consensus of opinion

among those best qualified to give an opinion was that wis e
navigators should provide for their vessels going out of commis-

sion not later than the 5th of October ; in fact, the majority wer e
of opinion that the 1st of October was late enough, but I find a s

a fact that vessels could safely come in the season in question as CRAIG, J .

late as the 5th of October . In this connection I may mention

the fact that the witness Morgan swore that he brought in good s
of the same class, actually leaving Seattle, an ocean port, o n

23rd September—that is, sixteen days after the plaintiff 's ship-
ment of potatoes—and brought them through to Dawson in goo d

condition, and that one Ellis left Seattle on the 3rd of Septem-
ber with a similar cargo and brought them through, namely ,

seven tons, also in good condition, and the contention of the de-
fendants that they were not justified in employing scows to brin g
this class of freight or any class of freight through, will not hold ,
as they did as a matter of fact employ a large number of mow s

to carry their freight, and in the case of the plaintiff Wilso n
actually brought goods of his through in scows, without his
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CRAIG, J . knowledge or previous consent . If the special contract had not

	

1901 .

	

been in existence I would not consider the clause in question a n

May 13, unreasonable one to impose upon shippers shipping goods afte r
the 1st day of September . Perhaps it could not be called an

FULL COUR T
At victoria . unreasonable condition or precaution to say the 20th of August,

	

1902.

	

if the notice was brought directly to the attention of the shipper .

April 25. But while the clause may be reasonable to insert in a contrac t
of that date, I yet think that a clause reasonable in itself should

WILSO N
v .

	

be reasonably construed and reasonably imposed and acte d
C. D . Co . under. Would it be reasonable for the defendant Company o r

any other shipper to take all the goods that could be consigne d
to them and deliberately store them up in any of their ware -
houses along the line, perfectly regardless of whether they wen t
through that season or not ? In spite of the condition, would
not the shipper be expected and required to use all reasonabl e
diligence to send those goods through in the speediest manner
possible ? The great bulk of the goods in question were perish -
able goods . The Company knew that when they accepted them .
It would not be reasonable for the Company to store potatoe s
and onions in this northern climate for the winter, and send o n
ahead of them goods which were not perishable, and in answe r
to an action brought by a shipper for the loss of goods, to say :
" We are relieved by our special condition ; we didn 't guarante e
delivery during this season, although we took your perishabl e

cRAIG,J . goods, which we knew would be totally lost by any delays . " I
think that the defendant Company are bound in the case o f
perishable goods to give them the preference, and the delay i n
shipping other goods, not perishable, would be justified if they
gave perishable goods the preference. This principle is hel d
to be sound law, and in the American and English Encyclopaedi a
of Law, 2nd Ed., Vol . 5, p . 252, where the law is laid down i n
this way : " Where the goods are perishable, or are peculiarly
liable to injury from delay, the carrier is bound to use more ex-

pedition than where ordinary freight is being carried . The
reasonable time in such instances is a much shorter period tha n
in other cases, owing to the special circumstances known to th e
parties at the time the undertaking was entered into . " Severa l
cases are there cited as authority for that conclusion of law,
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which will be found at that page . The defendants attempted t o

excuse themselves on the ground that the accumulation of freight

	

1901 .

caused the delay, and that goods were shipped in the order in May 13 .

which they arrived. I do not think that the general law applic -
FULL COUR T

able to blockades is applicable to this case at all ; that is, I mean At victoria .

that this is not a case of sudden or unexpected blockade. The

	

1902 .

blockade was not caused by the season closing suddenly . The April 25 .

Company had experience and knowledge of the date of the clos -

CRAIG . J .

95

WILSON
ing of the river, and knew within almost to a certainty what

	

v .

date they could be expected to carry freight down that river . C. D . Co .

More than this, the blockade occurred and the goods were pilin g
up on the Company's hands long before the time when they

accepted these goods . The Company must have been aware tha t
they were taking more freight than they could possibly handl e

by their own means of conveyance . If the Company had had in

this season to rely upon their own vessels to transport freight,

hundreds of tons of freight, probably thousands, would have bee n
held up beyond the season of navigation. Somewhat late in the
season they called in to their assistance other vessels, for th e

simple reason that this defendant Company had absorbed nearl y
all the freight traffic coming to Dawson, and other vessels wer e

called to accept freight from them, but they did not utilize thos e
means soon enough. They knew that goods were piling up o n

their hands before they accepted this shipment . They took larg e
contracts after they were aware that they were not able with CRAIG, J .

their own means, and probably not with any means at thei r

command, to carry the freight offered to them. Tn fact, the
blockade was one created by themselves and by their own gree d
for freight . They did not inform the shipper of this blockade .
In fact the law goes so far, as I read it, that even if the block-

ade is caused by the act of God, and the shipper is aware of tha t
fact and accepts goods without notifying the shipper, he is stil l

liable. But no question of that kind can arise in this case . It
cannot be contended for a moment that the closing up of navi-

gation was the act of God . That question is very fully consid-

ered in the case of Nugent v. Smith (1876), I C.P.D. 423. Chief
Justice Cockburn, in giving judgment in that case, at p . 434, spoke
as follows : " The definition which is given by Mr. Justice
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CRAIG, J . Brett, of what is termed in our law the act of God is that it must be

	

1901 .

	

such a direct and violent and sudden and irresistible ` act of God '

May 18 . as could not by any amount of ability have been foreseen, or i f

F UL I . COURT
foreseen, could not by any amount of human care or skill hav e

At victoria . been resisted. " And at p . 435 : " It must be admitted that it is

	

1902.

	

not because an accident is occasioned by the agency of nature ,

April 25 . and therefore by what may be termed the ` act of God, ' that i t
necessarily follows that a carrier is entitled to immunity . The

WILSO N
v .

	

rain which fertilizes the earth and the wind which enables th e
C. D . Co . ship to navigate the ocean are as much within the term ` act of

God ' as the rainfall which causes a river to burst its banks an d
carry destruction over a whole district, or the cyclone that drive s
a ship against a rock and sends it to the bottom ." I do not think
that the defendants contended very strongly that they would b e
excused in this case by saying that the closing of the river wa s
a sudden or unexpected accident—in other words, the act of
God—and I am quite satisfied that if the defendants had take n
only the freight which they themselves could have handled in a
reasonable way, no blockade would have been created, and tha t
the plaintiff's goods would have arrived in due course. The
time between their shipment from Victoria and the time whe n
navigation closed was quite sufficient to enable them to hav e
those goods carried through . As a matter of fact, those ver y
goods in question, namely potatoes, were carried through an d

CRAIG, J . arrived in Dawson that fall in perfectly good condition . The
potatoes and onions were sold, as I have said before, and con-
verted by one of the agents of the defendant Company . The
purchaser of those potatoes, after purchase, loaded them o n
scows and brought them to Dawson in good and perfect condi-
tion. If that could have been done by persons having no facili-
ties, why could not the defendant Company have done the sam e
thing ? Wilson was not notified of the blockade, or that hi s
goods would be converted by reason of it. He kept constantly
wiring to the Company 's agents and inquiring about his goods .
He was assured by the agents at Dawson that his goods woul d
come through . I think he was entitled to more consideratio n
than the ordinary shipper of way freight. He had a special con -
tract ; the Company had full notice long before the shipment
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that he would require the space for this shipment. They had
knowledge of the quantity he intended to ship. He was can- 1901 .

vassed. His shipper at Victoria was requested to load upon the May 13 .

Danube, sailing upon the 7th of September. There is evidence
FULL. COUR T

that the defendant Company gave preferences, that goods were At Victoria .

shipped out of their turn, and that goods not perishable, such as

	

1902 .

hay and oats and machinery, were sent on in advance of the April 25 .

perishable goods of the plaintiff. It is also in evidence that the
WILSON

defendant Company shipped their own goods, such as lumber

	

v .

and other non-perishable goods, in preference to handling the C . D . Co .

goods of their customers—that is, goods they were bound to carr y
under special contract . The defendants took contracts for th e
shipment of large quantities of goods after their contract was
made with the plaintiff, and after they were aware that his good s
were on the road. That the defendants recognized that the y
owed a special obligation to the plaintiff, and that their conten-
tion that these goods were not shipped under the special contract ,
was wrong, is evidenced very strongly by a letter by their secre-
tary to the person who actually made the contract with the
plaintiff, R . T. Elliott, who, writing a letter from Victoria on th e
30th of August, after the date upon which they contend the y
were to receive no more goods except under special conditions ,
to one of the defendant Company's agents, says : " Notwith-
standing withdrawal of through rates, we have to protect severa l
shippers for whom we have agreed to carry at tariff rates, CRAIG, J.

namely, R. H. Kleinschmidt, Ross Eckhardt, A . R. Johnston &
Co., H. H. Pitts, T . G. Wilson. There may be some others not
now recalled, but if so we will send special advices with th e
shippers." This letter is to me strong evidence that the defend -
ant Company recognized that they owed a special obligation to
this plaintiff to see that his goods were delivered during th e
season of 1899 . One cannot, of course, but feel considerabl e
sympathy for the defendant Company, tempted as they were b y
the large quantity of freight which was offered to them for car-
riage, but I think they brought the trouble upon themselves b y
their desire to increase their earnings beyond the capacity of
their line. The contract, as I before said, was a contract for car-
riage from Victoria to Dawson on a through bill of lading, and I
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take it that the defendants are liable for the acts of all th e
agents shipping at intermediate points or distances along tha t
journey. In Muschamp v . Lancaster Railway Co. (1841), 8 M .
& W. 421, it was held that the contract by a railway company
to carry goods from a station on their railway to a place on an -

other distinct railway with which it communicates, is evidence
of contract over the whole distance, and the other railway com-
pany will be regarded as their agent, and not as contracting with
their original bailor . This is the law of England, and this vie w
was confirmed and settled by the case of The Directors, d^c ., of

the Bristol and Exeter Railway v . Collins (1859), 7 H .L. Cas .
194. It was also contended that the words " Owner 's Risk "

absolves the Company from any liability under this contract fo r
non-delivery. I do not think that either in law or mercantil e
custom these words will exempt from liability. According to
the best evidence given, they are simply used to protect th e
Company from damage caused to freight from any inherent vice
in the goods themselves, such as perishable goods, fruit whic h
would spoil by its own weight, loss by leakage or imperfec t
cooperage, and such like losses—what is known as inherent vice
in the goods, and they only exempt a company from the ordinary

risk of goods going on the market, and do not cover injury fro m
delay caused by the negligence of the company—Robinson v.
Great Western Railway Co. (1865), 35 L.J ., C .Y. 123 and D'Arc

v . London and North-Western Railway Co . (1874), L.R. 9 C.P.

325 . As to the question of damages, I take it from all the auth-
orities which I have read upon this question, that the damages
in this case is the loss occasioned to the owner of the goods, wh o
is the consignor at the point of destination . If the owner of th e
goods is the consignor and shipper, then his damages is the loss
which he sustained by the breach of the contract to deliver a t
the point of destination . On the other hand, if the consignor i s
not the owner of the goods at the point of destination—in othe r
words, in this case, if Pitts had been the real consignor of th e
goods, and he was to be paid for them according to the invoice d
price billed at Victoria--then his loss would be simply the value
of his goods at the point of shipment, with the interest added ;
but as the consignor in fact was Wilson, the real owner of th e

CRAIG, J .

1901 .

May 13 .

FULL COUR T
At Victoria .

1902 .

April 25.

WILSO N
v .

C . D . Co .

CRAIG, J .
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goods, and the goods were for use in the Dawson market tha t

season, I am clear, upon the authorities, that the damages must

	

1901 .

be the loss which he sustained or the loss of market to him. The May 13 .

case which I have before recited of Rodoconachi v. Milburn

Brothers (1886), 17 Q .B .D. 316 and Rice v. Baxendale (1861), 30
FULL COURT

L.J ., Ex. 371, are authorities as to this. I do not think

	

1902 .

this is a case coming within the authorities cited by the learned April 25.

counsel for the defendants—that is, in the cases of ship -
WILSO N

ping at sea . I have read the authorities cited by him carefully,

	

v .

and I do not think they are applicable to this case. As to the C. D . Co .

question of rebate, the contract is somewhat indefinite in its
terms, but I find that the contract was one for through shipment ,

as I have before said, at a fixed rate, according to the classifica-
tion of goods . The defendant Company contracted for the entire
route and for the entire shipment . What arrangements the y
had with the parties to the joint tariff arrangement we do no t

know ; no evidence is given of that, and from the contract that
cannot be ascertained. I, therefore, hold that they are liable fo r
7i per cent. rebate upon the entire rate. Another question arise s

as to one of the bills of lading. The plaintiff must be bound b y
his own shipping bill . It certainly is evidence of the destinatio n

of that shipment at Bennett, and there will be no damages i n
that case for the non-delivery of the flour covered by that bill o f

lading . It came out during the trial that some part of the good s
were delivered afterwards in the following season, under some CRAIG, J.

arrangement made between the parties. I do not think I hav e
any right to consider that more than to express the opinion tha t
if the Company are charged for those goods at the rate at which
they would be brought in the fall of 1899, then they should re-

ceive credit for these goods at the market price at the date o f
their delivery in Dawson . As to the date at which I take i t
damages should be assessed, the defendant Company contend
that the season of navigation closed by the 1st of October . I
find the 5th was the proper date, but as vessels arrived and good s
were delivered here as late as the 16th of October, I take it tha t
the prices should be ascertained after that date . I do not mean
to say by that that the season of navigation closed on that date ,
or that I can by this judgment say when the season of naviga-
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tion in the Yukon River closed . All I can say is this, that in my

opinion no wise seaman trading on the Yukon River shoul d
undertake to navigate that river later than the 5th of October ,

and should provide for taking his boats out of commission abou t
that date . There will therefore be judgment for the plaintiff ,

based upon the opinions I have expressed in the foregoing judg-
ment, with a reference to ascertain the amount .

The defendant Company appealed to the Full Court, and th e
appeal carne on for argument in January, 1902, before WALKEM ,

IRVING and MARTIN, JJ .

Bodwell, K.C., for the appeal, stated the facts and said the judg-
ment is based on the guarantee in the printed freight tariff whic h

was annexed to the agreement only for the purpose of shewin g

the rates—the original agreement was typewritten and containe d

all the terms except the rates . The Company absolutely refused

to take the goods (in respect to which the action is brought)

under the contract on account of the great rush of freight, an d

if the plaintiff has any right of action at all it would be base d

on defendants' refusal to take the goods tendered for shipment .

The contract only relates to goods which were shipped by Wilso n

and which were consigned to Wilson .

Duff, K.C., on the same side : At common law it is open to

carriers to limit their common law liability by special agreemen t

with the consignor of goods : see The Peninsular and Oriental

Steam Navigation Co. v . Shand (1865), 3 Moore, P .C. 272 at p.

293 ; Carr v . Lancashire and Yorkshire Railway Co . (1852), 7

Ex . 707 ; Crawford v. Browne et al (1853), 11 U .C.Q.B. 96 ;

O'Rorke v . The Great Western Railway Co . (1864), 23 U.C .Q.B .

427 ; Dickson v . Great Northern Railway Co . (1886), 18 Q.B.D.

176 at p . 190 and Beal on Bailments, 399.
As to meaning of " notify T. G. Wilson :" It is an American

expression and it is clear that the person to be notified is not the

consignee : see North Pennsylvania Railroad Co. v . Commercial

Bank of Chicago (1887), 123 U.S . 727 at p. 736 ; Elliott on Rail -

roads, Vol . 4, p . 2,216 .

" Throughout the season of 1899, " means the regular shipping

season during which the Company would receive goods for ship-
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ment through to Dawson from ordinary shippers, and the Judge CRAIG, J.

below should not have rejected evidence of office custom : see

	

1901 .

Pattle v. Hornibrook (1897), 1 Ch . 27 .

	

May 13.

On the other points he cited The North-West Transportation
FULL COURT

Co. v . McKenzie (1895), 25 S .C .R. 46 ; Nelson v. The Hudson At victoria.

River Railroad Co . (1872), 48 N .Y . 498 at p.504 ; Helliwell v .

	

1902.

Grand Trunk Railway of Canada (1881), 7 Fed . 68 . Goods April 25 .

shipped at " owner's risk " frees the carrier from liability for
WILSON

negligence : see collection of cases in judgment of Oiler, J .A., in

	

z .
Dixon v. The Richelieu Navigation Co . (1888), 15 A.R. 647 .

	

C . D . Co .

As to damages : In the statement of claim no claim is mad e
for loss of market. He cited Hart v. Pennsylvania Railroad
Co. (1884), 112 U.S. 331 and Robertson v . The Grand Trunk
Railway Co. (1894), 24 S .G.R. 616 .

Peters, K.C. (A. G. Smith, of the Yukon Bar, with him), for
respondent : The season of 1899, means the time during which

the Yukon was fairly navigable and the evidence shews that th e
Yukon was open for a time ample to allow the defendant Com-
pany to deliver the goods in Dawson, had it not by its greed fo r

freight accepted so much that it was incapacitated . The con-
tract and the bill of lading must be construed so as to be consist-

ent with each other. The contract pre-supposes that a bill o f
lading is to be made out and form part of the contract, but th e

bill of lading cannot override the contract. Pitts was the person
agreed by all parties to ship the goods and to that extent only he Argument .

was an agent for plaintiff, but had no power to vary the contract .
He quoted from the evidence to chew that the findings of fac t

were warranted.

A carrier to escape responsibility for negligence must expressly
cover it in his contract. He distinguished cases cited on this
point and cited himself Leake, 604-5 ; Carver, 87 ; Wilson, Sons
& Co. v . Owners of cargo per the " Xantho " (1887), 12 App . Cas .

503 ; Repetto v . Millar's Karri and Jarrah Forests, Limited
(1901), 2 K.B . 306 ; Moore v. Harris (1876), 1 App. Cas. 318 ;
Drysdale v . Union Steams',' Co . (1901), 8 B.C. 228 ; Leggett

on Charter Parties, 648-9 Raw iltun, Fraser & Co . v . Pandorf
& Co . (1887), 12 App. Cas . 518 ; Ray on Negligence, 371, 389 .

As to "owner 's risk" see Robinson v . The Great Western
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CRAIG, J . Railway Co . (1865), 35 L .J., C.P. 123, 126 ; Mallet v . Great

1901 .

	

Eastern Railway Co. (1899), 1 Q .B. 309 .

May 13 .

	

As to effect of contract and bill of lading combined, see Sewel l

v. Burdick (1884), 10 App . Cas. 104 ; Wagstaff v . Anderson
FULL COURT
At victoria . (1880), 5 C.P.D. 171 ; Gledstanes v. Allen (1852), 12 C .B. 202 ;

1902 .

	

Rodoconachi v . Milburn Brothers (1886), 17 Q.B .D. 316 at p . 319 ;

April 25 . Atkinson v. Ritchie (1809), 10 East 533 ; Spence v . Chodwick

WILSON
(1847), 10 Q.B. 517 .

v .

	

As to blockade, where delay arises from causes which the car-
C . D . Co . rier could not reasonably be expected to have anticipated, th e

carrier is not liable in the absence of a special contract, but th e

carrier must inform shipper of inability to carry : see American

and English Encyclopedia of Law, Vol . 5, p . 168-9, where case s

are collected, and Abbott on Shipping, 478 .

" Consignees, T . G. Wilson, Dawson, " merely means that the

goods are to be sent to Wilson, but not necessarily the consignee s

named in the bill of lading—simply a short description of th e

goods being sent to a person . The question is, were they Wilson ' s

goods and to be carried under the contract ? Wilson had a special

contract, and the fact that someone else has an interest of some

kind in the goods does not do away with his right of action ; he

must have a preference and it is the Company 's fault if it took

too many goods . He cited Muscha?np v . Lancaster and Preston

Junction Railway Co . (1841), 8 M. & W. 421 ; Dunlop v . Lam-
Argument . bert (1838), 6 Cl. & F . 600 ; Great Western Railway Co . v . Bagge

t Co. (1885), 15 Q .B .D. 625 ; Mead v. The South Eastern Rail-

way Co . (1870), 18 W.R. 735 ; The Directors, (Pc ., of the Bristol

and Exeter Railway v . Collins (1859), 7 H .L. Cas . 194 .

Bodwelt, in reply : The clause in the bills of lading limitin g

liability absolves the defendants from the consequences of negli-

gence : see Shaw v . The Great Western Railway Co . (1894), 1 Q.B .

373 at p . 382, where cases are collected, and also Manchester ,

Sheffield and Lincolnshire Railway Co . v . Brown (1883), 8 App .

Cas . 704 .
Pitts was plaintiff's agent in Victoria to receive notice when

season closed, and he was notified . Plaintiff had no property in

the goods and cannot maintain the action : Cahn v. Pockett's
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Bristol Channel Steam Packet Co . (1898), 2 Q .B. 61 at p . 65 . CRAIG, J .

25th April, 1902.

	

1901 .

IRVING, J . : The learned trial Judge decided that the goods in 	 May 13 .

respect of which this action is brought, were being carried under FULL COURT
At Victoria.

the agreement of the 19th of June, 1899, and that the measure

	

—
of damages was the loss which the plaintiff sustained, calculated

	

1902.

at Dawson.

	

Apri125.

The agreement of the 19th of June, is peculiar . It speaks of Wit sox
v .

the " date of shipment " being " throughout the season of 1899 . " C . D. Co .
Opposite "quantity" we find "exclusive contract for season 1899,"
under " rates " we find a reference to the tariff entered into be-

tween the competing carriers doing business in the Yukon, wit h
a provision that the plaintiff was to receive a rebate at the end of
the season equal to 7i per cent. on the amount of business routed (by
the plaintiff) over the defendants ' steamers ; " terms of payment, "

" C.O.D. at Dawson . " A further stipulation for the benefit of th e
plaintiff is to be found in the provision " shipper to be protecte d
in the event of a rate war . " The final clause is as follows : " A

shipping receipt in ordinary form in use by the Company to b e
given for the goods at time of shipment, to be carried under an d

pursuant to the terms of the shipping receipt."

Annexed to the contract was the freight tariff entered into be-

tween the competing companies, giving the rates to be charge d
on the different classes of goods " with guaranteed delivery of IRVING, J .

shipments during the season of 1899. " Under the heading "Rule s
and Conditions " the following occur : " Rates are subject to

conditions in bill of lading covering the shipment. "

If we stop here and ask what this agreement means, we shal l
find plenty of subjects for discussion. Was the plaintiff boun d
to send any freight at all by the defendants ' vessels ? Did th e
defendants undertake to provide vessels, or to give the plaintiff '
any preference ? When was the season to close, and who was t o
determine that date ? And what would be the measure of dam -
ages if plaintiff determined to discontinue carrying before th e
season actually closed, or neglected to give sufficient notice of
their intention ? And what considerations were to guide in fix-
ing that date—the actual condition of the Yukon River—or were
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they to be at liberty to determine the season by anticipating th e
date of closing—or could they take into consideration the block-

ade that would be caused at White Horse by others ? And wha t
notice of closing was to be given and to whom ? What was th e

bill of lading to contain ? And was the bill of lading to contro l

or affect the terms of carriage in any way ?

The learned trial Judge came to the conclusion that the de-
fendants by this document agreed to guarantee delivery of al l
goods shipped in the year 1899, that they were not able to term-

inate the contract by notifying the agent at the point of ship-
ment ; that the defendants owed a special obligation to th e
plaintiff to see that his goods were delivered during the season ,
and that they ought to have given his goods a preference ; that

the bill of lading could not control the terms of the document o f

19th June ; that although the defendants notified the person
shipping goods for the plaintiff that they would not after th e
20th of August accept any goods " with guaranteed delivery, "
they were, nevertheless, liable under the document of the 19t h
of June, and that the conditions imposed by the defendants i n
their bills of lading after that date were ineffectual to protect
them .

The facts are not in dispute. The question we have to decide
is whether the goods were shipped under the guaranteed deliver y
clause or under the bill of lading .

In the first place it is to be noticed that there is not a wor d
about the plaintiff's freight being given any preference . If the
plaintiff was to be given this preference over ordinary or casual

shippers, why did they not say so ? Then in the next place the y
do agree that bills of lading shall be given at the time of ship-

ment in ordinary form in use by the Company, and the good s
shall be carried under and pursuant to the terms thereof .

The defendants ' case is that the June agreement had been pu t
an end to and that the goods in question were shipped not unde r
that document at all, but under the bills of lading given by them.

At the time the agreement was entered into, both parties mus t
have had in contemplation that a time would come when, owing
to the difficulties of navigation, the shipping season must close

and the freight tariff would be no longer applicable. These diffi-
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culties would occur at the northern end of the route, and not a t
the shipping end. It would therefore be in contemplation o f
both parties to the contract, that the date of the close of th e
season must be determined by the condition of affairs at th e
northern end, and that the shipment of goods at the souther n
end must cease at a reasonable time before the northern end be -
came closed. It could not have been contemplated by eithe r
party that the defendants should continue to receive freight afte r
it was manifest that the goods could not be delivered before th e
river closed.

The officers of the defendant Company came to the conclusio n
that it would be unwise to continue to receive shipments after a
certain date and they advised their agent at the southern ex-

tremity what that date was, the agent informed Mr. Pitts, the
plaintiff's shipper at the southern end, of that date, and that the y
would not ship for him any longer under the guaranteed deliver y
clause .

It is said that Mr. Pitts was not the plaintiff ' s agent to acqui-
esce in the termination of this agreement, but from the evidence ,
I would infer that he was the proper person to be notified, but
if we assume that he was not, the matter came down to this ; the
defendants said we will no longer ship on those terms. They
committed a breach of their contract. That being so, the plaintiff' s
remedy would bean action against them for breach of that contract ;
and it would have been his duty to find other means of getting
the goods delivered, but what the plaintiff, or rather Mr . Pitt s
for him, did, was this ; he continued to ship by the defendants ,
and he accepted from them bills of lading marked with a special
condition in the following terms : "This shipment is made an d
accepted at owner's risk of delivery during 1899, and the carriers
are released by all parties in interest from all claims and liability
arising out of or occasioned by non-delivery during 1899 . "

I do not see how it can be said that the defendants havin g
elected to determine the contract, can now be made responsibl e
for these goods as if they were shipped under the June contract.
They had put an end to it. It may be that they are respon-
sible for their action in so doing, but having refused t o
accept goods under that contract their responsibility for failure

10 5
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CRAIG, J. to deliver must be governed by the terms of the bill of ladin g

1901 .

	

and not by the terms of the June agreement. Compare the

May 13 . British and South American Steamship Co . v. Anglo-Argentin e

Live Stock and Produce Agency (1902), 18 T.L.R. 382, where
FULL COUR T
At victoria.. there was a difference as to method of measurement between th e

1902 .

	

freight contract and the bill of lading.

April 25 .

	

When Mr. Pitts found that the defendants would not carry th e

WILSON
goods on the terms agreed to, it was open to him to hand hi s

v .

	

goods to any other transportation company, or it was open to
C . D . Co . him to hand them to the defendants, but if taken by the defend -

ants they would be taken by the terms then imposed .

As I read the June agreement, the defendants and plaintif f
merely contracted with each other for a " cut rate " during th e

period the tariff was in force. In consideration of the plaintiff

giving the defendants his freight, the defendants were to give 7 i

per cent . of the money earned ; the goods were not to be carried

under the June contract, but under the bill of lading which wa s
to be given according to the form in use at the time of shipment.

The action having been brought for failure to deliver the good s
pursuant to the contract is, I think, misconceived . The action

IxvlxG, .r . ought to have been determined according to the bills of ladin g

given ; these govern the carriage of the goods, and contain n o

provision giving the plaintiff a preferential right .

As to the minor point whether the 7 per cent . is to be calcu-

lated upon the gross amount paid for freight or upon the amoun t
earned by the defendants ; in my opinion it is unreasonable t o

suppose that the defendants were dealing with anything bu t
their own profits, and having regard to the expression " route d

over our steamers, " I am of opinion that the 7i per cent. should
not be calculated upon the gross amount.

The judgment should be set aside with costs here and below ,
but the plaintiff should have liberty to amend his pleadings .

MARTIN, J . : In reality the turning point of this case is a shor t
and clear cut one, and is simply whether the learned trial Judge

MARTIN a . was right or no in arriving at the conclusion that the missin g
goods were carried under an exclusive contract for the season of

1899, by which delivery was guaranteed that same season .
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So far as any findings of fact are concerned, we are at liberty ,
seeing that the evidence was largely taken on commission and

	

1901 .

de bene esse, to draw our own conclusions—McKay Bros. v . Niay 13 .

Victoria Yukon Trading Company (1902), 9 B .C . 37 .
FULL COUR T

Much was said about the position that Pitts occupied in rela- At victoria.

tion to the parties . I am satisfied that under the circumstances

	

1902.

he must be held to be the agent of the plaintiff so far as any April 25 .

shipping arrangements with the defendant Company are con -
WILSO N

cerned, and notice to him was notice to the plaintiff .

	

v .

After a review of the evidence, the learned trial Judge finds C . D . Co .

that the defendant " understood that all the goods were being
shipped under that special contract . " It is with reluctance that
I feel constrained to differ from him on that point, but particu-

larly in view of the positive evidence of Greer and Elliott, an d
what are really admissions by Pitts himself, I am forced to th e
conclusion that the shipment was under the bill of lading, and
not otherwise .

Nothing that was done in the premises by Elliott and Greer is ,
when exactly considered, inconsistent with this view, and I fee l
it is due to them to say that they seem to have been speciall y
careful in making their position quite clear to the plaintiff . Nor
am I disposed to agree with the general contention of the plaintiff
that the Company was so "greedy " for freight that it recklessl y
accumulated large quantities of it and knowingly created a
blockade ; I rather incline to the belief that even after the Corn- mARrIN'i J .

pany made public its inability to handle further consignments ,
shippers endeavoured, during that unprecedented rush to th e
north, to force freight upon the Company under circumstance s
without a parallel in the history of transportation in thi s
country .

Such being my view of the facts, I cite a passage from a cas e
apparently not before the learned Judge below—I refer to th e
remarks of Mr. Justice King in North-West Transportation Co.

v. McKenzie (1895), 25 S.C .R. 38 at p . 46 :
" It is clear that if, by the tender of a bill of lading before the

sailing of the vessel, it appeared that the defendant had refuse d
to carry except upon the terms of it, the plaintiff would be pu t
to other remedies than that resorted to in this action ."

107
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The exemption from liability clause is sufficient to relieve th e

defendant from the loss herein complained of according to th e
principles laid down in Manchester, Sheffield and Lincolnshir e

Railway Co. v . Brown (1883), 8 App. Cas. 703 and Robertson v .

The Grand Trunk Railway Co . (1895), 24 S.C.R. 611 .

It does not of course follow from the foregoing, that th e

plaintiff may not have a cause of action against the defendan t
for refusing to carry under the original contract, but so far as

concerns the shape in which the matter was dealt with at th e

trial, there has been a misconception of the plaintiff's remedy.
Nevertheless, he should not be debarred from litigating tha t

question by means of a new trial, which he may have with leav e
to amend as desired, but the costs of the former trial and useles s

proceedings below should be paid to the defendant forthwith
after taxation and likewise the costs of this appeal .

Appeal allowed and new trial ordered.

FULL COURT IN RE THE FLORIDA MINING COMPANY, LIMITED .
At V ancouver .

1902 .

	

Cmj ' " y—Windingup—"Just and equitable "—Substratum gone—Share -

May 1

	

holr's petition—Contributory—B . C . Companies Winding-up Act, 1898 .

IN RE An order for compulsory winding up may be made under section 5 of th e
FLORIDA

	

Companies Winding-up Act, 1898 (Provincial), notwithstanding th e
MINING Co .

	

winding up is opposed by the Company .
In winding up proceedings it appeared (1 .) That shares had been unlaw-

fully issued at a discount and at different percentages of their fac e
value .

(2.) That the substratum was gone and that the Company was unable t o
carry on business .

(3.) That there was a question as to the liability of the Company to th e
principal shareholder who had always been in practical control of th e
Company :

Held, affirming IRVING, J ., that it was just and equitable that the Compan y
should be wound up .

Statement. APPEAL from a winding-up order made by IRVING, J ., on th e
petition of a shareholder. The Company was incorporated on

108

CRAIG, J .

1901 .

May 13 .

FULL COUR T
At Victoria.

1902.

April 25 .

WILSO N
V .

C . D . Co .

MARTIN, J .
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acquire, work and sell mines in British Columbia . The petition
May 1 .

was presented by H. L. Lindsay, a shareholder in the Company IN R E

to the extent of 3,700 shares, 2,200 of which shares he subscribed
ltilFLO RINGCiZ.N

IDa

O .

for and purchased from the Company for $99 .00, and the others
he bought from stockholders, and alleged that the principal pro-

moters of the Company were W . A. Davies and Frank I . Brad -
ford, and that after the formation of the Company its money wa s

spent in working the Florida Fraction and New Era claims i n

which Davies and Bradford were interested, but the Compan y
never had any recorded interest in them ; immediately after the

formation of the Company 600,000 shares were immediately
issued to Davies and 200,000 to Bradford without any cash pay-

ment being made for such shares, and that the directors subse-
quently issued shares at a discount ; that commissions had been

charged and paid to members of the board of directors for th e

sale of stock ; and that on a balance being struck it would be

found that Davies was indebted to the Company instead of the
Company being indebted to Davies, and that the whole substra-
tum of the Company was gone. The winding up was opposed

by the Company, and Davies, who in an affidavit stated that th e
Company was formed for the purpose of taking over from hi m

the Florida and New Era claims on which he held an option and Statement .

that he did not claim any interest in the claims except as truste e

for the Company ; that the Company was indebted to him to th e
extent of about $6,000.00 for moneys advanced by him on hi s
own responsibility in paying debts of the Company ; and
that all shares issued were issued as fully paid-up and non -
assessable.

On 21st January, 1901, the Company, Davies and one Fleuto t
entered into an agreement which recited that the Company was
indebted to Davies and others, and that there were no funds i n
the treasury to meet the liability, and provided for the formation
of a Company by Fleutot which would pay the liabilities of th e
Company and allot to the shareholders of the Florida Company
915 shares of the par value of 100 francs each in consideratio n

15th July, 1899, under the Companies Act, 1897, and amend- Fula, COURT
AtVancouver.

ments thereto, with a nominal capital of $100,000.00, divided into
one million shares of ten cents each, its objects being in short to

	

1902 .
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Furs. COURT of receiving from Davies a bill of sale of the Florida and Ne w
At Vancouver.

Era claims .
1902 .

May 1 .

		

On 26th February, 1901, IRVING, J., made an order that th e

Company be wound up .
IN RE

	

The Company and Davies appealed , ealed, the appeal comingg on for
FLORIDA

	

.0

MINING Co. argument at Vancouver, on 22nd April, 1902, before HUNTER ,

C.J., WALKEM and MARTIN, JJ .

S. S. Taylor, K.C., for the appeal.
Davis, K.C., contra.

The following cases were cited by counsel for appellants :

Coomber v. Justices of Berks (1882), 9 Q .B .D. 17 at pp. 26, 3 2

and 33 ; Masten 's Company Law, 580 ; In re B.C. Iron Works

Company (1899), 6 B.C. 536 ; Shoolbred v . Clarke (1890), 17 S.

C .R. 265 ; Hardcastle, 213-6 ; In re Rica Gold Washing Com-

pany (1879), 11 Ch . D. 36 at pp . 43 and 47 ; Re Macdonald and

The Noxon Brothers Manufacturing Co . (1888), 16 Ont . 368 ; In
re Atlas Canning Co . (1897), 5 B.C. 667 ; Burland v. Earle

(1902), A.C. 83 ; In re Pioneers of Mashonaland Syndicate

(1893), 1 Ch. 733 ; Ex parte Barnes (1896), A.C. 146 ; In re Anglo -

Greek Steam Co . (1866), L .R. 2 Eq . 1 ; In re Langham Skatin g

Rink Co . (1877), 5 Ch . D. 669 .

By counsel for respondent : Higgins v. Walkem (1888), 1 7
Statement . S.C.R. 225 ; Re Ontario Forge and Bolt Co. (1894), 25 Out . 410 ;

Palmer, 36-7 ; Re Union Fire Insurance Co . (1882), 7 A.R. 783 ;

In re Macdonald and the Noxon Brothers Manufacturing Co .

(1888), 8 C.L.T. 435 ; In re Thomas Edward Brinsmead & Son s

(1897), 1 Ch . 406 ; In re Diamond Fuel Company (1879), 13 Ch .

D. 400 ; In re Anglesea Colliery Co . (1866), 1 Chy. App. 555 ;

Welton v . Sa/fery (1897), A .C . 299 ; In re Crown Bank (1890) ,
44 Ch. D. 634 ; In re General Phosphate Corporation (1893),

W.N. 142 ; In re Bristol Joint Stock Bank (1890), 44 Ch. D . 703 ;

Erlanger v . New Sombrero Phosphate Co . (1878), 3 App. Cas . at

p . 1,236 ; Hirsche v . Sims (1894), A .C . 654 ; Dunstan v . Imperial

Gas Light and Coke Co. (1831), 1 L.J., K.B. 49 ; Metropolitan
Coal Consumers Association v . Scrimgeour i Co. (1895), 65 L.J . ,

Q.B. 22 .
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1st May, 1902 . FULL couRT
At Vancouver.

HUNTER, C .J . : This is a petition for a winding-up order under

	

--
1902 .

the B.C. Winding-up Act of 1898, to wind up a mining compan y

incorporated under the Companies Act, R .S .B .C . 1897, Cap. 44.	
May 1 .

The petition is presented by a shareholder who is the holder of IN R E
FLORID A

3,700 shares out of a total of 1,000,000 shares of capital stock, all MINING Co .
of which have been issued except 85,846 shares, and although th e

Company has opposed the proceedings, a winding-up order ha s

been made, which is the order now under appeal .

No question was, as I understand, raised by the appellants

as to the constitutionality of the Act, which indeed we
cannot discuss without notice to the Attorney-General o f

Canada (see Supreme Court Act, Sec. 100), but rather as to

its scope. Mr. Taylor objected that no compulsory order

could be made under the Act contrary to the wishes o f

the Company, but the case cited by Mr . Davis of Re Union

Fire Insurance Company (1882), 7 A.R. 783, is agains t

this contention, and I see no reason to doubt its correctness . It

seems to me, moreover, that sections 4 and 5 are mutually ex-

clusive ; that is to say, section 4 provides for winding up wher e

the Company, i.e., the majority, are in favour of it, and section 5

for winding up, where the minority are in favour of it, and

whether it is opposed by the majority, i .e ., the Company, or not.

It is obvious that the majority do not require the assistance of

the Court, and can take care of themselves by resolution, but the HLNTPR, C .J .

minority do require the assistance of the Court, and this, I think ,

necessarily involves the proposition that the order can be made

in the face of the wishes of the majority, i .e ., the Company, but

of course the Court must be satisfied that the wishes of the min-
ority ought to prevail over those of the majority, or, as the sec-

tion has it, that it is just and equitable that the Company should

be wound up .
Now, the main grounds on which it is urged that it is

just and equitable that this Company should be wound up,

are the following : First, because there are good reasons to

believe that the shares have been unlawfully issued at a discount
and the different shareholders having paid up admittedly differen t

percentages of their face value, it is just and equitable that all
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FULL COURT the shareholders should be forced to pay up in full, and th e
At Vancouver.

moneys due from this source to the Company by statute, realize d
1902 .

and distributed pari passe, after paying just debts. There can
May 1

.	 be no doubt, I think, since the decision in Welton v. Saffery

IN RE (1897), A .C. 299, that if the shares have been unlawfully issue d
FLORID A

MINING Co . at a discount, any shareholder, whether fully paid up or not, ha s
a right to compel the other shareholders to pay up in full, and o f
course, the most convenient mode of enforcing this liability is by
means of a winding up . Now, it is apparent from the evidence
adduced, that very loose methods were employed in the issue of
these shares, and without prejudicing the question, I think ther e
is good reason to suppose that the law has not been complie d
with, and therefore, on this ground, the order was well made.

The next ground obviously is, that if the shares have been unlaw -
fully issued at a discount, the petitioner is exposed to the risk of
having to defend a call at the instance of a creditor, and although
no doubt the liquidator would be bound by the estoppel arisin g

against the Company if the shares are ex facie regular and wer e
taken by him without notice of any irregularity, yet I think he
is entitled to be relieved from incurring such a risk arising fro m
the Company getting deeper into debt . Then, it is next said

that the substratum is gone, and I think it reasonably clear fro m
the evidence that the cardinal object for which the Company wa s
incorporated, namely, the working of the Florida mine, has prac -

HUNTER, C .J . tically come to an end by reason of the agreement for sale to
Fleutot, and at any rate, it is apparent that the Company i s
not able to carry on its operations, and that there is no reasonabl e
prospect that it ever will be. It was argued that the memoran-
dum provides for other objects than that of the working of this
mine, but general words in the memorandum are of little import -

ance as compared with the name of the Company for the purpos e
of indicating the chief object of the incorporation : In re Crown

Bank (1890), 44 Ch . D. 634 .

Then there can be no doubt that the question of the justnes s
of the alleged liability of the Company to Davies, the principa l
shareholder, as well as of his and other directors ' right to charge
commissions, ought to be investigated, especially in view of th e
fact that he has always been in practical control of the affairs of
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the Company, and no reasonable means have been afforded for FULL COURT
At Vancouver .

checking or verifying the liability, and this is a good ground for

		

--
1902 .

making the order. See In re West Surrey Tanning Co . (1866) ,

L.R. 2 Eq. 737.

	

May 1 .

I think, without going any further into the matter, that the IN RE

order was well made and should be affirmed . Perhaps it is need- MININGCo.
less to point out that under section 32 the Court retains complet e

control of the order .

WALKEM, J . : I wholly agree .

	

WALKEM, J .

MARTIN, J. : I agree that the order appealed from was rightly

made, and that in view of all the unusual circumstances it is MARTIN, J.

" just and equitable " that the Company should be wound up .

Appeal dismissed.

IN RE SLOCAN MUNICIPAL ELECTION .

	

MARTIN, J.

Municipal election petition—Rules—Procedure in absence of—R .S .B .C. 1897 ,

Cap . 68, Sec . 86 .

A Judge has jurisdiction to fix a time and place for the trial of an electio n
petition under the Municipal Elections Act, notwithstanding no rules
for regulating such a trial have ever been made as provided by sectio n
88 (d .) of the Act .

Remarks as to the procedure to be followed at such a trial .
It is not necessary that Judges should exercise power to make rules regulat-

ing the trial of election petitions if the ordinary machinery of the
Court is sufficient for that purpose .

MOTION by petitioner to fix date and place of trial of a peti-

tion presented to the Supreme Court under section 86 of th e
Municipal Elections Act, R.S .B.C. 1897, Cap. 68, whereby it was
sought to avoid the election of the respondent as Mayor of th e

City of Slocan. The motion was argued at Nelson, on the 15th an d

17th of February, 1902 .

1902.

Feb . 17 .

IN R E
SLOCA N

MUNICIPA L
ELECTIO N

Statement .

R. W. Hannington, for respondent : The Court has no juris- Argument.
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MARTIN, J . diction to entertain this application until rules have been mad e
1902 .

	

as required by sub-section (el.) of section 86 .

Feb . 17 .

	

S. S. Taylor, K.C., for petitioner : In election cases which are
---- matters of public concern, technical preliminary objections shouldIN R E

SLOGAN be disregarded. If no special rules are provided, then the Court
MUNICIPA L
ELECTION will act by analogy to existing rules of the Supreme Court . The

Court has inherent power, apart from all rules, to regulate it s
own procedure. Everything will be presumed in favour of th e
jurisdiction of the Court .

The following cases were cited by counsel or referred to b y
the Court during and after the argument :

Maxwell on Interpretation of Statutes, 334-55 ; The Queen v.

The Bishop of Oxford (1879), 48 L.J ., Q.B. 609 at p. 619 ; The
Queen v. Barclay (1881), 51 L .J., M.C. 27 ; Davies v. Evans

(1882), 51

	

M.C. 132 ; Beaven v . Countess of Morningto n
Argument .

(1860), 30 L.J., Ch . 663 ; Short v. Roberts (1866), 2 Chy . App. 13 ;
Macdougall v. Paterson (1851), 11 C .B. 755 ; Wilson v. West

Hartlepool Railway Co . (1865), 2 De G . J . & S. 475, 496, and 1 1
Jur. N.S. 126 ; In re Eyre and Corporation of Leicester (1892) ,
1 Q.B . 136 ; In re Johawnisberg Land and Gold Trust Co. (1892) ,
1 Ch. 583 ; Castelli v . Groome (1852), 21 L.J ., Q.B. 309 and Ritz

v . Froese (1898), 12 Man . 346 .
At the conclusion of the argument the learned Judge delivered ,

in effect, the following oral

JUDGMENT :

The circumstances of this case render it necessary that th e

question of jurisdiction should be determined at once .
I understand that the respondent's counsel has practically

abandoned the contention first put forward, that merely becaus e
Judgment .

no rules have been made I was deprived of any jurisdictio n

which I otherwise possessed : no authority has been cited ,
nor I think can be cited for such a proposition . For example, th e
absence of rules under section 12 of the Yukon Territory Act o f

1899, does not deprive the Full Court of jurisdiction in Yuko n

appeals .
Then as to the second contention that in the absence of rule s

there is no machinery for working out the Act under considera-

tion. I am of opinion that a perusal of thewhole Act shews that
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it is the intention of the Legislature that municipal election MARTIN, J .

petitions should be determined as speedily, inexpensively and

	

1902.

simply as possible . The brevity and conciseness of the Act itself Feb . 17 .
as compared with the elaborate provisions of the Provincial and

IN R E
Federal contested election Acts shew this . It is the duty of this SLOCA N

MUNICIPAL
Court to carry out this intention, not letting technicalities or ELECTIO N

difficulties which exist on paper, but which may readily be over -

come in practice prevail . The section particularly in questio n
differs materially from any other corresponding one cited . It

provides for a petition being presented td a County Court or t o
this Court and directs that any one Judge of this Court shall tr y

the matter thus brought into Court . The question of security
for costs is specially provided for, and a motion contemplated t o
meet the circumstances of each case, thus differing materiall y

from the fixed sums of $1,000 .00 and $500.00 in the Provincia l

and Federal Acts . All essentials are fully provided for. The
Court or Courts which shall be seized of the matter are specified ,
the time within which the presentation must be made, th e

security for costs which shall be furnished by the petitioner ,
what may be included in the petition, the grounds on which

the Judge may avoid the election, the payment of costs by the
respondent, and an appeal from the order of the Judge. Bearing

in mind the object of the Act, I am unable to see any necessit y
for any further rules being made, and the fact that the petitio n

can be tried either in this or a County Court illustrates this and Judgment .
shews that the Legislature did not contemplate any elaborate

procedure in a County Court wherein there are at any time n o
pleadings. It would be strange indeed if this were not the inten-

tion of the Legislature, because unless the trial were speedily ha d
the occupant of the office might serve his whole term of one yea r
though really disqualified. In case of members of the Legisla-

ture who are elected for long terms, there is not the same neces-
sity for a speedy determination of the matter .

Given, then, a Court seized of a petition and a Judge authorize d
and directed to " try " it, there need be no necessity for an y
rules directing how the date of trial shall be fixed : the natura l
and simple way would be to move the Court to fix some time
which should be convenient to all concerned, having regard to
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the residence of the parties, witnesses, etc. Though the Act
specifies no place of trial, yet it would naturally take place some -
where in the county or judicial district wherein the municipality
is situate, and at the most convenient place that could be arrange d
for at the time, having regard to the sittings of the Court, th e
judicial circuits, etc. : this intention is shewn by giving the juris -
diction to the County Judge within whose county the munici-
pality is situate. To carry out these simple matters no rules o r

regulations are necessary in my opinion—such powers ar e
naturally incidental to any tribunal authorized to " try " a cause
or matter. The existing practice of the Court itself . as to length
of notice would no doubt, in case of any dispute as to the tim e

for trial, form a guide in determining what would be a reasonable
period to prepare therefor.

No trouble arises as to how the evidence shall be taken : sec-
tion 55 of the Supreme Court Act says it shall be viva voce : see
the definition of the words " matter," " petitioner, " " pleading,"

" cause " and "plaintiff. " A point was taken that in the absence

of special rules and regulations no witnesses could be summoned
as there was no machinery for so doing. So far as this is con-
cerned, my views have been partly given during the course o f

the argument . The power to command the attendance of wit-
nesses is, I am inclined to think, something quite distinct fro m

the " regulation of the trial and the matters and things connecte d
therewith . " This view is borne out by the fact that in the Im-

perial, Federal and Provincial Election Acts this power i s
expressly conferred in addition to that for making rules . Cf.

Wetherfield v. Nelson (1869), L.R. 4 C.P. 571 ; The Attorney-

General v. Sillem (1864), 33 L.J., Ex. 92 . In the case at bar,

then, if there is no power to make rules to command the attend-
ance of witnesses and the Court has not the power otherwise ,
the matter will have to be "tried " as the statute directs

with such witnesses as voluntarily appear before it. But thi s
point should not be determined until it is formally raised, as i t

may never come up, and it may be as argued, that the Legisla -
ture having appointed a tribunal to try this matter has inferen -

tially conferred upon it the power to compel witnesses to appea r
before it, even if it has not that power inherently.

MARTIN, J.

1902 .

Feb . 17 .

IN R E
SLOGA N

MUNICIPAL
ELECTION

Judgment .
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The fact that Judges have the power by rule to create certain MARTIN, J .

machinery, does not prevent them, if they see no reason to exer-

	

1902 .

cise that power, from resorting to machinery already in existence ; Feb. 17 .

they are not precluded from exercising any jurisdiction they
IN R E

otherwise possess . The result of the failure to make rules is SLOGA N

simply that the practice continues as it is, without limitation : MUNICIPAL
ELECTION

Shaw v . Reckitt (i 893), 1 Q .B . 779 ; Bernardin v. Municipalit y

of North Dufferin (1891), 19 S .C.R. 618 and 628. The power to

make rules itself implies the exercise of a discretion as to how

far, if at all, the circumstances require that power to be exercise d

in the public interest. The respondent here has no " legal right Judgment
.

that requires to be effectuated " within the meaning of the Bishop

of Oxford Case (1880), 5 App. Gas . 214 .

The date of trial should be fixed, and I am prepared to hear

counsel in regard to a convenient day therefor .

MECREDY v . QUANN.

	

FULL COURT
At Vancouver.

Practice—Extending time for perfecting appeal—How application should be

	

1902 .

made .

	

April 29 .

An appeal was net entered in time for the sittings of the Full Court for
which the notice of appeal had been given, and on an application t o
the Full Court to extend the time for leave to enter the appeal for nex t
sittings, it was

Held, that when the Full Court is sitting such an application is properl y
made to it .

THIS was an appeal from a County Court judgment . Judg-

ment was perfected on the 25th of January, 1902 . On the 18th

of February, the plaintiff gave notice of appeal to the Full Cour t

for the 1st of April . Subsequently security was given, but th e

appellant did not file his appeal book, nor enter the appeal, an d

the time for so doing had expired for the sittings of the Court

MECRED Y
V .

QUANN

Stateme
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FULL COURT* for which this notice had been given . He now moved by motion
At Vancouver.

to the Full Court for further time and liberty to enter the appea l
1902 .

	

for the next sittings of the Court to be held in November.
April 29 .

MECREDY

	

A . D. Taylor, for the motion : The failure to enter the appeal
v .

		

and file appeal books is only an irregularity and will be relieve d
QUANN

against under section 83 of the Supreme Court Act : see Baker v.
Kilpatrick (1900), 7 B .C . 127 .

Bloomfield, contra : This is not the time or place to mak e
this motion : r . 686 . It should have been made to a Judge in th e
first instance, and this Court will not entertain it .

Per curiam, : When this Court is sitting the motion to th e
Full Court is the proper one, and leave will be granted . Section

Judgment .
86 of the Supreme Court Act gives this Court power notwith-
standing r. 686 .

Present, HUNTER, C .J ., WALKEM and MARTIN, JJ .

COVERT v. PETTIJOHN ET AL.

Water record—ti'al£dity of—Ditch—Continuation of into United States an d
back into Canada—C .8 .11 .C . 1888, Cap . 66, Secs . ,19 et seq .

The fact that a ditch constructed in intended compliance with the provi-
sions of section 41 of the Land Act (C .S .B .C .1888), runs partly through
United States territory does not of itself prevent the ditch from bein g
a good ditch within the meaning of the Act .

Held, also, applying Hartley v . Carson (1889), 20 S .C .R. 634, that th e
plaintiff's water record was valid .

APPEAL from judgment of SPINKS, Co. J.
The plaintiff and defendant were owners of adjoining ranche s

in Yale District, the International Boundary line forming thei r
southern boundary, and the northern boundary of the propert y
of one Peone . To the west of defendant's ranch, itself west o f

FULL COUR T
At Vancouver.

1902 .

April 22 .

COVERT

PETTIJOHN

Statement .
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Covert's, is the Fourth of July Creek which flows in a southerly
FULL

COU eT
AtVancour.

direction into the United States .

	

—

The plaintiff was the holder of a water record, which was as

	

1902.

April 22 .
follows :

" THE GOVERNMENT OF

THE PROVINCE OF BRITISH COLUMBIA.
" 2,283 .

" Recorded this twenty-fifth day of March, 1889, in favour o f

W. H. Covert, 300 inches from Fourth July Creek, to be used
for agricultural and other purposes .

" Government office ,
" Vernon,

	

" W. Dewdney, G. A . ,
" 25th March, 1889 .

	

" Per J . A. M.

" Error in not making out application on the 18th October ,
1887 .

" W. Dewdney,
" Asst. Commr . L. & W . "

This record was obtained by plaintiff after having given notic e
dated 18th September, 1887, of application as follows :

" Notice is hereby given, that I intend to apply under sectio n

43 of the Land Act, 1884, for permission to divert 300 inches o f
water from a tributary of Kettle River known as Fourth of July

Creek. This water to be used for agricultural and other
purposes.

Defendant, in 1894, also obtained a water record .

In pursuance of his privilege, plaintiff improved what had
been an old mining ditch, and thus carried the water down acros s
what was then unoccupied land, but which is now defendant' s
land, into the United States and then to his ranch . By an ex -
tension of this ditch into the United States the water was ru n
back into the bed of the creek in United States territory, an d
below this point Peone tapped the creek and ran water over hi s
own land by means of a ditch. From this ditch of Peone 's the
plaintiff obtained water by running a ditch on to his own lan d
in Canadian territory .

On account of an elevation on Pettijohn's land lying betwee n

the ditch and Covert's land, Covert was unable to obtain water
by means of a ditch through Canadian territory, and hence this
diversion around through Peone 's ranch was necessary .

COVER T

V .

PETTIJOHN

Statement .
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FULL COURT The plaintiff sued defendant for damages caused by defendant' s
At Vancouver .

interfering with his ditch, which ran over defendant 's land, and
1902 .

using water therefrom .
April 22 .

	

The plaintiff obtained an interim injunction. At the trial i n
COVERT the County Court, the following judgment was given b y

v .
PETTIJOHN

SPINKS, Co . J . : I give judgment for the defendant. It appears
to me to be beyond argument that the holder of a first record for
water can do nothing to prejudice the rights of the second recor d
holder. In this case, Mr . Covert, who claims to have the firs t
record, has run his ditch across the American border and bac k
again to his own land. The effect of this has been that an Am-
erican citizen has had the first use of the water, and so the

scINES, co . J . defendant, if Mr . Covert's contention were sustained, would b e
detained until both the American and Mr. Covert were supplied .
In my judgment the record itself is bad as being ultra vires of
the Assistant Commissioner of Lands and Works . His powers
are limited by the Land Act then in force, and that Act as I re -
member it, requires the time that the water right is to run to b e
stated in the record . Damages $1 .00 . Costs on higher County
Court scale.

The plaintiff appealed and the appeal came on for argument a t
Vancouver, on 7th November, 1901, before MCCOLL, C.J ., DRAKE ,

IRVING and MARTIN, JJ .

S. S. Taylor, K.C., for appellant : Plaintiff's water record
obtained under sections 39 et seq ., of the Land Act, C.S .B .C . 1888 ,
Cap . 66, is valid . The ditch and the record are separate . De-
fendant is an interloper, and any remedy he might have would
be under the Water Clauses Consolidation Act .

Sir C. H. Tapper, K.C., for respondent : The record is bad :
Argument. (a.) The application was abandoned ; (b.) The record does not

comply with the statute, it does not shew the place of diversio n
as required by the Act. The Act contemplates a ditch wholly in
British Columbia from the point of diversion to the place o f
user, and the ditch running into the United States, throug h
which alone the water comes to Covert, invalidates the record .
He cited Colquhoun v. Heddon (1890), 59 L.J., Q .B. 465 as to the
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Before decision the Chief Justice died, and the appeal was re-
argued by the same counsel, on 15th April, 1902, before HUNTER,

C.J ., IRVING and MARTIN, JJ.
When the case was called, counsel for respondent asked that

it be placed on the list so that it would come before a Benc h
including DRAKE, J., who was present at the previous argument
and who had filed in the Registry a written opinion to the effec t

that the appeal should be dismissed, and which, through a mis-
understanding, had been published in the newspapers .

As it seemed unlikely that DRAKE, J., would be able to be
present during the present sittings, and as counsel for appellan t
desired to go on, the Court ordered the argument to proceed, th e
Court also holding that neither party had a right to insist tha t
the Court should consist of the same Judges .

22nd April, 1902 .

HUNTER, C.J . : In this case a re-hearing has taken place
owing to the death of the late Chief Justice before delivering
judgment.

As I understand the position, the four members of the Cour t
who heard the former argument were unanimously of the opinio n
that the plaintiff 's water record was valid, and consequently, re -
argument as to this point was not desired by those members o f
the present Court who sat on the former occasion, as it was obvi -
ous that no possible dissent on my part could alter the position . HUNTER ,

The plaintiff's water record having thus been considered vali d
as against the defendants, the re-hearing was confined to th e
question as to whether or not the ditch which was admittedl y
built by the plaintiff in order to appropriate the water for th e
purposes allowed by the Act, is in compliance with the Act ,
regard being had to the fact that it runs through United State s
territory after leaving the defendants' land and before reachin g
the plaintiff"s .

121

C .J .

legislation requiring the ditch to be wholly in British Columbia ; AFtVL COURTUL
ancouver.

Madden v. Connell (1899), 30 S .C.R. 109 ; and referred to Carson

& Eholt v . Clark c Martley (1885), 1 B .C. (Pt. 2) 189 ; and dis-

	

1902 .

tinguished Martley v . Carson (1889), 20 S.C.R . 634, from this	 April 22 .

case .

		

COVER T
v .

PETTIJORN
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FULL COURT It seems to me that if the validity of the record is to b e
AtVancouver.

assumed, then cud ;t quaestio.
1902 .

The ditch, as has already been said, was admittedly built to
April 22 .
	 lead the water for the purposes allowed by the Act to th e

CovERT plaintiff's farm, and would do so, if not interfered with and
v .

PETTIJOHN allowed to be maintained . But it is said that the ditch is not a

ditch, within the meaning of the Act, because it passes from th e
defendants ' land to the plaintiff's, through United States terri-

tory, and that therefore it is not a ditch which the defendants
are bound to respect.

The Act requires the holder of a record " to construct a ditc h

for conveying the water to the place where it is intended to b e

used." It seems to me that this ditch literally fulfils thi s

requirement in every respect, and it is a familiar principle where
a statute requires an act to be done as a condition of the acquire -
ment of a right, that if the act has in fact been done, it is not fo r

the Court to hold that it has not been done well enough, merel y
because it could have been done better, or in a different way .

But according to the defendants' contention, the plaintiff is i n
a dilemma. He must either take nothing by his grant or mak e

the water run up hill . Which they would rather do if they were
in his position, I leave it to them to settle. I will merely say
that in my opinion, to allow the defendants to interfere with thi s

ditch which was built in intended compliance with the statut e
HUNTER, C.J .

and under a record which is in full force, would be to make a

mock of the law and well calculated to cause a breach of the peace .

The defendants are not without a remedy if their case is tha t

the water is going to waste, or is being taken for unauthorized

purposes, or in excess of the plaintiff's requirements, all the y
have to do is to read the Water Clauses Consolidation Act, an d

govern themselves accordingly .

So far then, as I am able to give my opinion in the matter, I

think the judgment of the Court ought to enjoin the defendants
from interfering with the ditch . I need hardly say that owin g

to Mr. Justice IRVING ' S dissent, and not having had the advan-
tage of hearing all the points argued, I have much less con-

fidence in my conclusion than I might otherwise have had .
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IRVING, J . : The plaintiff and the defendant, Dyer Pettijohn, AtvC O
cor.

are owners in fee of adjoining ranches . The International

	

—

Boundary line forms the southern boundary of their properties
1902.

and also the northern boundary of one Peone ' s property. The land
April 22 .

of the defendant lies to the west of the plaintiff 's farm, and to COVERT
z .

the west of the defendant's property is a creek, called the Fourth PETTIJOHN

of July Creek .
As I understand the facts, this Fourth of July Creek flow s

from north to south (or nearly so), entering the defendant's pro-

perty by crossing the defendant 's western boundary . It passes

out of the defendant's ranch into Peone 's property by crossin g

the International Boundary line.
The plaintiff, who settled on his property in 1885 acquired ,

by virtue of a water record, dated 19th October, 1887, the righ t

to divert from Fourth of July Creek 300 inches of water . He,

in pursuance of that privilege, converted what had been an old

mining ditch of a spad e's width, into a ditch some three feet wide,

and carried the water down, across what was then unoccupied

land, but which is now the defendant 's ranch, thence across th e

49th parallel into the United States, and so to his ranch . This

diversion of the water through the United States was necessar y

in order to avoid an obstacle of some sort or other.
The next person to mention is Peone. He settled on the land

just south of the Boundary in about 1900. Shortly after som e

difficulty arose between him and the plaintiff as to the use of the IRVING, J .

water and the ditch . In these disputes the defendant, Dyer

Pettijohn, who was then working for the plaintiff, acted as a go -
between, and made some arrangement between the parties by

which each of them was able to obtain the use of the wate r

through Covert 's ditch for certain agreed hours of each day .

In 1892, the defendant, Dyer Pettijohn, pre-empted the pro-
perty he now owns, and on the 5th of July, 1894, he recorded for

his own use 300 inches of water to be taken from the Fourth of

July Creek. In his record, the place of diversion is stated to be
at a point near where the creek crosses his northern boundary ;

but from the map it would appear that when the survey was
made the place of diversion was altogether outside of his pro-

perty . This I do not think in any way affects his record .
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FULL COURT The defendant in due course obtained a Crown grant to hi s
At Vancouver.

property, which contained the following clauses :
-1902 .

April 22'
authorized in that behalf by us, our heirs and successors, to tak e

COVERT and occupy such water privileges, and to have and enjoy suc h

PET-IJOHN rights of carrying water over, through, or under any parts of th e
hereditaments hereby granted as may be reasonably required fo r
mining or agricultural purposes in the vicinity of the said here-
ditaments, paying therefor a reasonable compensation to th e
aforesaid	 h	 heirs and assigns . "

Between 1892 and 1894, all three, Covert . Pettijohn and Peon e
made use of the ditch and water, and all three assisted in keep-
ing the ditch in repair. But in 1895, the plaintiff, having
obtained a new water record, decided to build a new ditch fo r
himself, carrying the same wholly on Canadian soil, and he actu -
ally began the construction of this ditch . Whether he did thi s
on account of interference (actual or threatened), with the ditc h

by the defendant, or by Peone, or by both, is not quite clear .
Certain it is, that there were disputes, and that Peone cut thi s
ditch south of the 49th parallel, and turned the water back int o
the bed of the stream, in United States territory, and constructe d
for himself in 1895, through his own land, a ditch through whic h
he drew water from the creek bed—this new point of diversio n
being at a point below the place where he had turned in th e

iRVrra, .r . water from the old ditch and consequently in American territory .
We have, then (1 .) Covert ' s first ditch, originally running som e

mile and a half from a point outside of Pettijohn's property ,
across Pettijohn's and Peone 's ranches into Covert's ranch ; and
(2.) Covert's second, but unfinished, ditch starting from som e
point higher up than the first ditch ; and (3.) Peone's ditch ,
which may be called an American ditch, as it is wholly situat e
in the United States.

This last mentioned ditch runs very nearly parallel to th e
lower part of Covert's ditch, and in 1897 or 1898, Covert, wh o
had then apparently abandoned the idea of completing his second
ditch, obtained water by making use of the Peone ditch .

At and after this time there seem to have been a great man y
disputes and constant litigation between Covert and the defend -

" Provided, also, that it shall be lawful for any person duly
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ant, Dyer Pettijohn, culminating in the present action insti- FULL COURT
AtVancouver.

tuted, as I have said, on the 21st of July, 1899 .

	

—
The learned County Court Judge was of opinion that the

1902 .

plaintiff 's record was bad in that it did not state the time . I	
April 22.

think that he is clearly wrong on that point, as the record is very COVERT

similar to Carson's record, which was upheld in Martle y v . Car- PETTIJOHN

son (1889), 20 S .C .R. 634. I think it is our duty to uphold thes e
records whenever possible .

The learned Judge was also of opinion that the plaintiff ha d
lost the right to the protection by the Court to so much of hi s

ditch as is situate in Canada in consequence of his carrying th e
ditch beyond the boundary line . The reason he gives is that a n

American citizen (Peone) has the first use of the water, and that
the defendant, Dyer Pettijohn, would be delayed until bot h
Peone and Covert were supplied . The reason will be seen to be

fallacious if it is remembered that the quantity that Covert is
entitled to appropriate is measured at the ditch head . If the
Commissioner should be of opinion that the water was being wast -
ed, then Covert could be reached by proceeding under section 14 6

of the Water Clauses Consolidation Act, Cap . 190, R.S.B .C. 1897 .
The question to be decided in this appeal is whether the learned

Judge was right in dismissing the plaintiff's action . It has been

shewn that the plaintiff has a good water record. That he
brought the water to his land and was making use of it through

that ditch ; that later this ditch was cut in American territory, IRVINO, 3 .

and the water turned into another ditch outside of British terri-

tory. The user by the plaintiff would, if the place of diversio n
were in British Columbia, rebut the idea of abandonment, bu t
does not the turning by Peone, in American territory, of the
artificial stream back into the natural water-course, constitute
such an interruption as to prevent Covert 's ditch from satisfyin g
the requirements of section 41 ?

In my opinion, Covert's ditch being cut, and liable to be cut, at
a point outside the jurisdiction, it is not available for the purpos e
of satisfying section 41 . Until the plaintiff is in a position to
appropriatethe water—the abstraction of the water by the de-

fendant of the water flowing through his, the defendant's land ,
cannot injure the plaintiff
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FULL COURT I do not wish to be understood as saying that section 41 can -
At Vancouver.

not be satisfied except by means of the construction of an artifi -
1902 .

vial water-course extending from the point of diversion to th e
April 22 .

place of user . In my opinion, that section might be satisfied b y
COVERT using partly a ditch and partly a natural water-course . The

PETTIJOHN object of the section is to ensure the beneficial using of the wate r

recorded, whether by using the artificial means altogether o r

partly by an artificial ditch and partly by using the natural con-
veniences, is immaterial, but when water is turned into the be d

of a stream in American territory, by an adverse claimant, doe s

it not become publici juris ?

IRVING, J. In this case, having regard to the circumstances as they exist ,

I think the plaintiff being unable to maintain the continuity o f

his ditch, must be regarded as having no ditch as required by

section 41 .

No argument was addressed to us on the ground of estoppel .

MARTIN, J . : First, it was urged on the former argument tha t

the plaintiff's record is had because it does not state the " place

of diversion " of the water. During the course of that argument

the Court intimated, without actually deciding the point, how-

ever, that this contention would not be given effect to, and i t

seems fitting that the reasons which influenced me in taking that

view should now be stated .
Section 39 provides that the record shall specify (1 .) the nam e

of the applicant, (2 .) the quantity sought to be diverted, (3 .) the

place of diversion, and (4 .) the object thereof, etc. The record

does give the place of diversion to a certain extent at least, be -

MARTIN, J . cause the Government Agent after filling in the first two require -

ments, gives from "Fourth of July Creek" as the third, evidentl y

considering that to be a sufficient compliance with the statute .
So the contention must be, that it is not the creek itself, but th e

particular point on it which must be specified. Strictly speak -
ing, this is probably correct, but the error in the record is that

of " the ministerial officer of the Government authorized b y

statute to make the grant :" Martley v . Carson (1889), 20 S .C .R.

634 at p . 678. The provisions of the corresponding section o f
the Land Ordinance of 1865, have been held in the case above
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cited to be merely directory—vide particularly pp. 656-8, 661-4, FULL CCIIRT
AtVancouver .

667-8, and much stress was laid by the Supreme Court on the
1902 .

desirability of applying such a construction to the peculiar cir-
cumstances of this new Province . The additional paragraph at

April 22 .

the end of the present section providing that " no such person COVERT

shall have any exclusive right to the use of such water . . . PETTIJCIIN

except such record shall have been made and such fee paid, "
while it renders it imperative that there must be a record, doe s
not in my opinion, invalidate it because of any irregularit y

therein ; to hold otherwise would be contrary, I think, to the
spirit of Martley v. Carson .

Then, second, it is contended that because the water diverte d
by the plaintiff's ditch from the creek in question under his re -

cord runs across the International Boundary line and through
United States territory, the plaintiff loses all his property or in-

terest in the water wherever situate even though it should be
that by the same ditch the same water is brought back into thi s
Province and used on the plaintiff's farm . It is a fact not to be
overlooked that the creek in question in any event flows by the
course of nature from this Province into the United States .

The ditch in question diverts the water some considerable dis -
tance on our side of the boundary line.

According to the evidence, the plaintiff in 1887, constructe d
the ditch (by repairing, considerably enlarging and extending an
old miner's ditch) in compliance with the requirements of the MARTIN, J.

Act, but latterly, owing to the defendant's interference with th e
ditch, he has had to get his water by the partial use of a ditch
belonging to one Peone, who resides immediately south of th e
boundary line .

Now, I can well understand that if the defendant interfere d
with or diverted the water after it crossed the boundary, the
plaintiff would not have a cause of action, but why he shoul d
have no remedy against one who appropriates his water in th e
Province wherein the record is operative, is difficult for me t o
understand . There can be no doubt that it would be lawful for
the plaintiff to construct a catch basin immediately on this sid e
of the boundary, from which he could pump the water over the
hill if the expense would warrant it, and if any one interfered
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FULL COURT with such a course, the plaintiff would have a legal remedy. If
AtVancouver.

then, he can take the water over the hill by lawful means, wh y
1902 .

	

not take it round ? Supposing the plaintiff owned land on eac h
April 22

.	 side of the boundary line, in such case could it be contended that
COVERT he could not lawfully use the water by running the ditch acros s

PETTIJOUN his own land from one part of his land to another, even if i n
doing so he crossed United States territory? It is simply a ques-

tion of making arrangements with the owner of the soil, State or
individual, on the other side of the boundary, and if the plaintiff

fails to make such arrangements, he is at the mercy of the first
person in United States territory who chooses to tap his ditch .

So far as the Crown in the right of British Columbia is concern-
ed, the case simply is, that out of a creek, which in any event i s
running to waste in the United States, a right is given to a

citizen of Canada to use Crown water while it is within th e
Crown domain.

I quite agree that the Act does not seek to control the use o f
Crown water in a foreign country, but here it is the use of Crow n

water within the jurisdiction of the Crown that is in realit y
complained of.

Once a record is granted all that is necessary to do to obtai n

an exclusive right to the water privilege is to comply with th e
provisions of section 41, which requires the holder of the record
to " construct a ditch for conveying the water to the place where

MARTIN, J . it is intended to be used. " It is admitted that the plaintiff did

this, and when he did it the statute was satisfied, and I am unable
to see why, after being for many years in the undisturbed enjoy-
ment of his rights, they should now be questioned .

There is no suggestion that the plaintiff is wasting, improperly
using, or does not require the water, in which case the Gold

Commissioner has special power under sections 18 and 28 of th e
Water Clauses Consolidation Act, to cancel or otherwise dea l

with the record. Nor is it alleged that he is in any way in conflic t
with the laws of the other side of the boundary line, and even if
he were in such conflict, that is a matter for those there intereste d

to concern themselves about . The appeal should be allowed

with costs.

Appeal allowed, Irving J., dissenting .
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the defendant Botsford for a review of the taxation of the costs June 14 .

of the actions . The facts appear in the following memorandum MCCUN E

of judgment of

	

BOTSFORD
'IRVING, J . : I am asked by the solicitor for the defendant to

	

ET AL

make a memorandum in order that he may go to the Full Cour t
on my refusal to interfere with the decision of Mr. Registrar

Beck in the matter of taxation of a bill of costs .
This action was to adverse the defendant 's application for a

mineral grant. At the sitting of the Full Court here in Novem-
ber, an appeal from the decision in this case was on the list to b e
heard. When it was reached, the defendant's solicitor suggested
that the plaintiff had lost all interest in the case by reason of
his having allowed the mineral claim in respect of which he ha d
brought this action to lapse, and the appeal was ordered to stand IRVING, J .

over . It came on at a later date when the Court upon being
satisfied of the correctness of the defendant's statement, struc k
out the appeal, but refused to make any order as to the costs of
the appeal.* Some days after the Court of Appeal was adjourned
an order was made by me in Chambers dismissing the plaintiff' s
action, with costs, on the ground that the plaintiff had no longe r
any interest in the suit .

The defendant thereupon made up his bill of costs includin g
therein the costs of the appeal ; these costs the Registrar refuse d
to allow, and by consent of both parties, the matter was brough t
before me.

I refused to interfere with the Registrar's decision, and gave
leave to appeal from my decision, and for that purpose ordered
that the proceedings be carried on in the Victoria Registry .

McCUNE v . BOTSFORD AND MACQUILLAN (Two SUITS.) IRVING, J .

Practice—" No order as to costs "—Meaning of .

	

1901 .

Dec. 17.
The statement " no order as to costs," means that each party must pay 	

his own costs .

	

FULL COURT .

APPEAL from an order of IRVING, J ., dismissing an appeal by 1902 .

* See note 8 B . C . at p . 219 .
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The defendant, Botsford, appealed to the Full Court and th e

appeal was argued at Victoria, on 14th June, 1902, before

HUNTER, C .J ., DRAKE and MARTIN, JJ.

FULL COURT . Peters, KC., for appellant : The question is whether the costs
of a pending appeal, when the action is dismissed, are costs i n

the cause. An interlocutory appeal is a step in the cause and a s
the actions were dismissed with costs, we are entitled to the cost s

of the appeal. He cited Hawkins Hill Consolidated Gold Min-
ing Co. v. Want, Johnson & Co . (1893), 69 L.T.N.S . 297 ; Hately
v . Merchants' Despatch Co . (1886), 12 A .R. 648 ; Woolley v .

Colman (1886), W .N. 36 and Stevens v. Keating (1850), 1 Mac . &
G . 658, where the costs of an unsuccessful motion were allowed .

[DRAKE, J . : When " no order as to costs " is made in refer-
ence to an appeal, doesn 't it mean that neither party shall get

any costs of the appeal ? He referred to In re Hodglcinso n
(1895), W.N. 85.

MARTIN, J., referred to Fawcett v . Canadian Pacific Railway
Co. (1901), 8 B.C . 219 . ]

The Full Court did not make the technical order of " no orde r
as to costs " but simply did nothing in regard to costs, and no
order was taken out. I was counsel and did not ask for costs,

and the mind of the Court was never directed to the question of
costs. He cited also Harrison v . Leatner (1881), 16 Ch. D . 559
and Conybeare v. Lewis (1880), 13 Ch . D. 469 .

Martin, K.C., for respondent, referred to the judgment appeale d
from which stated that the Full Court refused to make an orde r
as to the costs of the appeal .

[DRAKE, J., read from his note book, and said that it appeare d
that the order of the Full Court was " no order as to costs, " fol-
lowing Fawcett v . Canadian Pacific Railway Co . ]

HUNTER, C .J., in delivering the judgment of the Court, tha t
the appeal should be dismissed with costs, said that it appeared
that the Full Court had passed on the question of the costs of
the appeal, and had said that there would be no order as to costs,
which paradoxical as it might seem, meant that there was an
order as to costs, i .e., that neither party should get any costs .

Appeal dismissed with costs .
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IRVING, .1 .

1901 .
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McNAUGHT v . VAN NORMAN ET AL.

	

FULL COURT .

Mineral claim—Seizure by Sheriff of the interest of a co-owner—Lapse of

	

1902.

debtor's mining license—Sheriff 's right to renew—Mineral Act, Sec . 9 and June 25 .

Amendment of 1899, Sec . 4.
MCN AUGHT

A Sheriff in possession of a free miner's interest in a mineral claim has no
VAN NORMAN

power to take out a special free miner's certificate under section 4 of
the Mineral Act Amendment Act of 1899, in the name of the judgmen t
debtor : neither has the Sheriff power to renew a certificate before lapse .

Where one or more of the co-owners of a mineral claim allow their fre e
miners' certificates to lapse, their interests at once vest pro rata in
their former co-owners .

APPEAL from judgment of IRVING, J., on an interpleader issue.
Writs of fieri facias against the goods of one J. A. McKinnon
were issued at the suit of the defendants and placed in th e
Sheriff' s hands. On the 29th of March, 1901, the Sheriff seized ,
under such writs, the one-quarter interest in the mineral claim s
Hampton, Camp Fire, Ethel K . and Plunger, of which McKin-
non was the recorded owner, the plaintiff McNaught being th e
recorded owner of a three-quarters' interest in the claims . On
31st May, 1901, before sale by the Sheriff of the interest seized, Statement .

McKinnon allowed his free miner's license to expire, without re-
newing it . With the purpose of reviving the interest of McKin-
non under seizure, the Sheriff on behalf of the creditors applie d
for, and obtained the issuance in McKinnon's name, but withou t
his authority, of a special free miner's certificate, under th e
authority of section 4 of the Mineral Act Amendment Act, 1899 .
This special certificate was issued on the 5th of June, 1901 .
Prior to the expiry of McKinnon 's free miner's certificate, th e
plaintiff was a co-owner with McKinnon in the mineral claims i n
question and claimed the interest seized, under section 9 of th e
Mineral Act, and an interpleader issue was tried at Nelson, on
18th October, 1901, before IRVING, J.

S. S. Taylor, K.C., for plaintiff : The special free miner's cer -
tificate obtained by th Argument .e execution creditors was issued without
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MCNAUGII T
v .

	

as a third party, viz., the plaintiff has, by virtue of section 9 o f
VANNORMAN the Mineral Act, acquired an intervening title .

John Elliot (Lennie and Wragge, with him), for defendants :

The special certificate was issued by the authority of the Sheriff ,

who must be regarded as the agent of the execution debtor, fo r

the purpose of obtaining this special certificate, besides McNaugh t

admits practically that he is holding McKinnon 's interest for

him. The Sheriff s duty is to protect the interests of the execu-
tion creditors, and he is therefore justified in issuing the certifi-

cate for the purpose of protecting the property under seizure .

[IRVING, J . : It seems to me that neither the Sheriff nor any
one else, other than McKinnon, had a right to take out th e

special certificate . Section 4 of the Act of 1899 confers a merel y
personal privilege . ]

In any event the case is not covered by the sections of the

Argument . Mineral Act under discussion at all . Upon the delivery of th e

writ of execution to the Sheriff, or at least upon seizure, the
chattel interest of McKinnon in these mineral claims becam e

charged with the execution debt : R.S .B .C . 1897, Cap . 56, Sec . 16 ,
Sub-Sec. 16 . Execution is an entire thing, and whenever consum-

mated, is regarded as executed from the time when the charg e
attaches : Clerk v . Withers (1704), 1 Salk . 322 ; Osborne v . Kerr
(1859), 17 U.C .Q.B. 144. Upon seizure the interest is in custodia
legis, and cannot be affected by any voluntary act of the debtor ,

whether of omission or commission : Giles v. Grover (1832), 9
Bing. 128 ; Woodland v . Fuller (1840), 11 A . & E. 859 .

Taylor, in reply : The Sheriff on seizure obtains no propert y
in the matter seized, but only the right to sell : Woodland v .

Fuller (1840), 11 A . & E. 859 at p. 866 ; Giles v . Grover (1832) ,
9 Bing. 128 at pp . 137, 138, 139 and 141 . A mineral claim can -
not be in custodia leg is, as it is a chattel real : Playfair v . Mus-
grove (1845), 15 L.J., Ex. 26.

His Lordship held that while the Sheriff could have sold Mc -
IRVING, J .

Kinnon's interest as long as it remained alive, the moment he

FULL COURT . authority, and is of no effect. Section 4 of the Act of 1899 ,

1902 .

	

gives no privileges or rights to any one, other than the person

June 25 . whose certificate has lapsed . Even if the special certificate was

properly issued, it has no effect in reviving the lapsed interest,



IX.]

	

BRITISH COLUMBIA REPORTS.

	

133

allowed his license to expire his interest disappeared, and he FULL COURT .

gave judgment in favour of the plaintiff.

	

1902 .

The defendants appealed, and the appeal was argued at Van- 	
June 25 .

couver on 1st May, 1902, before HUNTER, C .J ., WALKEM and MCNAUGHT
U .

MARTIN, JJ.

	

VAN NORMA N

Sir C. H. Tupper, K.C., and John Elliot, for appellants .

S. S. Taylor, K.C., for respondent .

25th June, 1902.

HUNTER, C .J. : Interpleader issue to try the question whether

an undivided one-quarter interest in certain mineral claim s

belongs to the claimant, or to the execution creditors of one Mc -

Kinnon. McKinnon being the recorded owner of the interest ,

allowed his free miner's certificate to expire on May 31st, 1901,

without renewing it, and the Sheriff, who had seized on the 29th

of March, took out a special free miner's certificate in McKinnon 's

name on the 5th of June on behalf of the creditors.
There can be no doubt, I think, that on the lapse of McKin-

non 's certificate, his interest vested ipso facto in McNaught by

virtue of section 9 of the Mineral Act, unless the effect of tha t

section is cut down by section 4 of the Mineral Act, 1899. This

latter section provides, in effect, that if any person allows hi s

certificate to expire, he may obtain a special certificate whic h

shall revive his title to all claims owned by him, either wholly

or in part, at the time of the lapse, except such as had previously 1UNTER, c .J .

passed to some one else.

There appears to be no real difficulty in reconciling the sections ,

as the words " or in part " may be satisfied by supposing tha t

the Legislature had in view the possible case of two or more co -

owners allowing their certificates to lapse simultaneously, whic h

could easily enough occur by reason of the change in the la w

made by the previous section making all certificates expire o n

every 31st day of May. It is worthy of notice that the words

"either wholly or in part" have been dropped out of the re -

enactment of 1901, which does not, however, affect this case, bu t

the circumstance is perhaps an additional reason for thinking

that the Legislature did not intend to interfere with section 9 .

In the next place, the Act of 1899, in terms confers the right
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MCNAUGHT
v .

	

Moreover, the Sheriff acquires no title to the interest of th e
VAN NORMAN execution debtor : he is in possession, actual or constructive, a s

the case may be, and is merely the instrument of the law b y
which the title is transferred to the purchaser, as is plain fro m
the fact that in the event of his being paid out by the debto r
before sale no re-assignment to him from the Sheriff is necessary :

HUNTER, C .J . Giles v. Grover (1832), 1 Cl . & F., per Patteson, J ., at pp . 76-7 ; per
Taunton, J., at p. 114 ; per Vaughan, B., at p. 143 ; per Tindall, C .J. ,
at pp . 204-5 ; per Lord Tenterden at p . 218 ; Playfair v . Musgrov e
(1845), 15 L.J ., Ex. 26 .

I think the judgment should be affirmed with costs .

WALKEM, J. : I agree with the learned Chief Justice that th e
appeal should be dismissed with costs .

No person, except he is specially authorized to do so, has th e
right to take out a free miner 's licence in any other person' s
name. The same rule applies to the special licence taken out b y
the execution creditor in McKinnon's name, as there is n o
evidence that McKinnon gave him authority to use his name .

Under the Mineral Act, a miner's licence is not transferable ,
yet the execution creditor by his unauthorized act, has, in effect ,

WALKEM, J .
endeavoured to defeat this regulation of the statute by securin g
the licence for his own purpose, and in McKinnon's name . The
fact that McKinnon did not take out the special licence make s
that licence, as it seems to me, nugatory . According to a well -
known principle of law, the creditor mentioned can obtain n o
advantage from the licence, as his act, in obtaining it, was illegal .

The phrase " wholly or in part " in section 9 of the Minera l
Act of 1899, means, as I read the context, the whole or any part of ,
or interest in, a mineral claim which a miner may happen to own .

McNaught's title to the ground in dispute has been conferre d
upon him by section 9 of the Mineral Act, and, obviously, canno t
be defeated by the illegal act which I have mentioned . The
appeal must be dismissed with costs.

FULL COURT . to take out the special certificate on the person whose certificat e
1902.

	

has lapsed, and not on him and his assigns by operation of la w

June 25 . or otherwise, and by section 3 of the principal Act the certificat e
is not transferable.
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MARTIN, J. : It is first contended for the respondent that the FULL COURT .

effect of the proper construction of section 4 of the Mineral Act

	

1902.

Amendment Act, 1899, is to confirm in him the interest of Mc- June 25 .

Kinnon in the mineral claims set out in the interpleader issue .
MCNAUGHT

When McKinnon 's certificate expired, he, by virtue of section 9

	

v .

of the Mineral Act, absolutely forfeited all his interest in said VANNORMA N

claims, and that interest, ipso facto, became vested in his co -

owner, the respondent, who at and from the moment of expira-
tion of the said certificate became the sole and absolute owner of
the claims, unless it is possible to revive as against him th e
interest of his former co-owner, McKinnon . According to said
section 4, a special certificate may be obtained under certain con-

ditions, and "it shall have the effect of reviving the title o f
the person to whom it is issued to all mineral claims whic h

such person owned, either wholly or in part, at the time of the
lapse of his former certificate, except such as under the provision s

of the Mineral Act had become the property of some other person
at the time of the issue of such special certificate . . . ." Now,
as has been noticed, the fact is that under the provisions of said
Mineral Act the three claims in question had become the sole MARTIN, J .

property of the respondent before the special certificate relie d

upon was obtained, so I see no escape from the conclusion tha t
the exception in section 4 is, on the facts of this case, a bar t o

the revival of McKinnon 's interest in the claims in question . It
may possibly be, as suggested, that it was not the intention o f
the Legislature to go to that length, but the language being clea r
and unambiguous I am unable to take any other view of th e

matter. It is consequently unnecessary to discuss the other
points which were argued except to say that after a perusal o f
the evidence I cannot see anything that would point to the con-

clusion that McNaught should in any way be regarded as truste e
for McKinnon . The appeal should be dismissed with costs .

Appeal dismissed .
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Fula, oouRT . MACAULAY BROTHERS v . VICTORIA YUKON TRADIN G

1902 .

	

COMPANY .

June 25 . Practice—Special indorsement—Action on judgment—Interest till judgment —

	

MACAULAY

	

Liquidated demand .
BROTHER S

v .

	

A claim for interest "until payment or judgment" is not a claim for a
V. Y. T . Co . liquidated demand, within the meaning of Order III ., r . 6, except for

example, where the cause of action is in respect to negotiable instru-
ments, in which case the interest is by section 57 of the Bills of Ex -
change Act, deemed to be liquidated damages .

Interest claimed under a statute cannot be the subject of special in-
dorsement unless it is stated in the indorsement under what Act th e
interest is claimed .

A specially indorsed writ should state specifically the amount due, an d
when a claim is made for the taxed costs of a foreign judgment, the
date of the taxation should be stated .

Decision of WALKE11I, J ., reported ante at p . 27 reversed, MARTIN, J . ,
dissenting .

APPEAL by defendant Company from the judgment of
WALKEM, J., reported ante at p. 27, refusing to set aside a judg-

Statement .
ment signed in default of defence.

The appeal was argued at Vancouver, on 17th April, 1902 ,

before HUNTER, C .J., IRVING and MARTIN, JJ.

Note :—The indorsement was as follows :
"The plaintiffs' claim is for money due from the defendants to th e

plaintiffs on a final judgment recovered by the plaintiffs against the defend -
ants in an action brought by the plaintiffs against the defendants in th e
Territorial Court of the Yukon Territory .

" Particulars :
" The action is distinguished in the Cause Book of the said Territoria l

Court of the Yukon Territory as 368-1900, and the said judgment which i s
dated the 11th day of December, 1901, is for $3,304 .35 and costs to be taxed ,
and the said costs were duly taxed and allowed at $1,400 .00 .

" Judgment, including costs 	 $4,704 3 5
" Interest thereon at the rate of five per cent . per annum to

date of writ	 17 8 3

$4,722 18 "
" The plaintiffs will also claim interest at the rate of five per cent . per
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Duff, K.C., for appellant : The writ is not specially indorsed . FULL COURT .

The claim for interest from the date of the writ till judgment is

	

1902 .

not a liquidated demand and cannot be so described apart from June 25 .

some statute declaring it to be a liquidated demand . Cap. 31 of
MACAULA Y

52 Viet., amending the Interest Act, applies only to the North- BROTHER S

West Territories, and is the only statute bearing on the question,
V. Y. T . Co .

as in 1898, the Yukon Territory was severed from the North -
West Territories, but the laws then in force remained in force i n
the new Territory ; in 1900, by Cap. 29, Sec. 1, the rate of
interest was reduced from six per cent. to five per cent.

Interest payable by agreement or fixed by statute may be
claimed, if properly set out, up to the date of the writ, but no t
"till payment or judgment . " The case of a negotiable instru-
ment is an exception governed by a special statute . A definite
sum must be claimed. He cited Sheba Gold Mining Co . v .

Trubshawe (1892), 1 Q .B. 674 and 61 L .J., Q .B. 219 ; London and
Universal Bank v. Earl of Clancarty (1892), 1 Q .B . 689 ; Odger s
on Pleading, 4th Ed ., p. 50 ; British Columbia Land and Invest-

ment Company v . Thain (1895), 4 B.C. 321, a strong case in our
favour which has been standing for seven years, and as a rule

Argument .
of procedure should not be departed from : see Fraser v.
Ehrensperger (1883), 12 Q .B .D. 318 .

The claim for interest is one on costs, but it is not allege d
when the costs were taxed, and it is not alleged that the interes t
is claimed under the Dominion Act relating to the Yukon ..

Cassidy, K.C., for the respondents : Any claim for damage s
liquidated by the act of the parties, or by statute, can be speciall y
indorsed, and when constituting a continuing cause of action can
be claimed by special indorsement and assessed down to the dat e

annum on the said sum of $4,704 .35 from the date of the writ herein until
payment or judgment in this action .

" Place of trial, Victoria .
" Delivered this ninth day of January, A .D. 1902 .

"Robert Cassidy ,

" Plaintiffs' Solicitor .
" And the sum of $30 .00 (or such sum as may be allowed on taxation )

for costs . If the amount be paid to the plaintiffs, or their solicitor or agent ,
within four days from the service hereof, further proceedings will b e
stayed."
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FULL coURT . of judgment by r . 364 . One instance of a claim for damages i n

MACAULA Y
BROTHERS reason alone of the language of section 57 of the Bills of Exchange

V. V.T. Co . Act, which says that interest on a dishonoured bill till paymen t

shall be deemed to be liquidated damages, is taken to be

the equivalent of saying that it shall also be considered as

capable of special indorsement, and such interest on a n

overdue bill is therefore put on precisely the same basis a s

interest due by contract or by statute. It is certainly no t

put any higher. It is not to be dealt with exceptionally to ,
but in the same manner in all respects as interest due by con -

tract or statute, it is merely brought by the Act within the rul e

affecting the latter. In an action on a bill of exchange, a clai m

for interest till judgment may be specially indorsed : see London

and Universal Bank v. Clancarty (1892), 1 Q.B. at p . 695, wher e

A. L. Smith, J., says, " It is clear that the meaning of sub-s . 1

is that the amount of the bill, the interest, and the expenses o f

noting or protest, are all to be recovered as liquidated damages .

It is argued that that does not cover interest down to judgment ,

but only interest to the date of the writ . Why should that be so ?

By Order XXXVI ., r . 58, ` where damages are to be assesse d

in respect of any continuing cause of action, they shall be assesse d
Argument . down to the time of the assessment '—that is to say, down to th e

date of judgment." That is a decision that all interest recover -

able as liquidated damages can be claimed down to judgment ,

because and only because, it is to be "deemed to be liquidated

damages . "
The common form of special indorsement for a claim under a

judgment of the High Court in England is found at p . 253 of

Bullen and Leake's precedents, 1897 edition . It does not plea d

or refer to the statute providing for interest on judgments sinc e

domestic statutes need not be, and ought not to be, pleaded, bu t
it claims interest at the statutory rate, that interest is calculate d

and the sum computed is claimed, up to the date of the writ .

Calculation to an uncertain date beyond that is from the nature

of the case impossible ; and the indorsement in the form there -

1902 . their nature unliquidated, being held by the Courts to be a

June 25. subject of special indorsement, is a claim for damages for th e

dishonour of a bill of exchange or promissory note, and that by
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MACAULA Y
of the Yukon Court, as the interest in both cases is recoverable BROTHER S

under the Dominion Statute, therefore, the form in Bullen and V . Y . T . Co .
Leake is applicable to this case . The defendant can either pay
the amount indorsed and the lump costs indorsed, or he can

refuse to pay and leave the computation of the additional interes t
and taxation of the costs to the officer of the Court who enter s

the judgment . Lord Coleridge 's judgment in Sheba Gold Min-

ing Co. v. Trubshawe (1892), 1 Q .B. 674, does not say that when
interest accrues at a rate fixed by contract or statute that it can-

not be claimed down to judgment in a special indorsement : See

at p. 682, " we think that a statement of claim which demand s

interest, but shews no legal liability to pay it, is upon genera l

principles defective . Again, all the forms claiming interest men-

tion the specific sum claimed . We think this is as it should be .
It is important that a man, who is to be proceeded against sum-

marily for judgment, should know exactly how much he has to

pay if he wishes to stay the action, and should not be calle d

upon to take the risk of calculation . " The forms which

Lord Coleridge spoke of were not forms abandoning interes t
from the date of the writ, but were forms claiming interest

duly calculated to the date of the writ and claiming at the same Argument .

rate till judgment . In all the cases cited contra the special in-

dorsement contained a claim for interest down to judgment, an d
in none was it held that such a claim was improper if the in-

terest was due by contract or statute, and in none was the con-
tention advanced that in no case could a special indorsemen t

claim interest down to judgment, except in London, &c ., v . Clan-

earty, when the point was disposed of by A. L. Smith, J., as

already indicated .
The report of British Columbia Land & Investment Co. v.

Thain (1895), 4 B.C. 321 does not show the contract under whic h
the interest was claimed . If the meaning of that judgment is
that in no case can a special indorsement claim interest till judg-

ment, it is wrong. In Willes v. Wood (1892), 1 Q.B. 684 the

fore concludes with a claim for interest at the same rate until FULL COURT.

judgment. Id certum est quod certum reddi potest. As to the

	

1902 .

claim for interest, we are in exactly the same situation as if the June 25.

interest was claimed under a judgment of our own Court, instead
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FULL COURT . action was on an open account for goods sold and delivered an d

1902 .

	

interest from the date of the writ was claimed till payment o r

June 25, judgment—there was no objection, (and this was after Sheba v .

Trubshawe was decided), that in no case can interest from th e
MACAULAY
BROTHERS date of the writ be claimed, but only that in the absence of con -

co . tract the interest so claimed was unliquidated damages : See
language of Fry, L.J., and Lopes, L .J., at p . 687 .

In Hollender v . Ffoulkes (1894), 16 P .R. 175, the action was on a

foreign judgment, and a claim for interest to judgment was

specially indorsed. No foundation for that claim was alleged ,

i.e., the foreign statute was not pleaded . It was properly held
to be a bad special indorsement, but see language of Street, J ., at

p . 176 .

Duff, replied .

30th April, 1902 .

HUNTER, C .J . : In this case an action is commenced on a

judgment recovered between the same parties in the Yukon Ter-

ritorial Court, the writ being indorsed as follows : [Setting out
the indorsement. ]

The defendants appeared and demanded a statement of claim,

but having filed no defence the plaintiffs took judgment by defaul t

under r. 242 (Order XXVII., r. 2.) The defendants moved t o

set aside this judgment on the ground that they were entitled t o

C .J . have a statement of claim delivered inasmuch as the writ was

not specially indorsed, which motion was refused, the learne d
Judge holding that the writ is specially indorsed .

Mr. Duff's first contention is that the writ is not specially in-
dorsed because of the claim for interest from the date of the writ
until payment or judgment and in my opinion, this contention i s

sound.

To look first at the Rules and the Forms. The right to

specially indorse the writ exists in the words of r . 15 (Order III ,

r . 6) " where the defendant seeks merely to recover a debt o r

liquidated demand in money payable by the defendant, with o r
without interest . " The word " liquidated " primarily means

ascertained, not ascertainable ; and so, giving the word its natural
meaning, the rule would appear to imply that only a specifi c

v .
V. Y. T .

HUNTER,
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ascertained sum can be made the subject of special indorsement . FULL COURT .

The forms of special indorsement in the Appendix all shew

	

1902 .

that only specific sums are claimed, and any one looking at an June 25 .

indorsement cast in one of these forms knows instantly what the
MACAULA Y

defendant is called upon to pay and no computation is called for . BROTHERS

T.Then as to the decisions .

	

V. Y. T . Co .

In Sheba Gold Mining Co. v . Trubshawe (1892), 1 Q.B. at p .

682, Lord Coleridge, C.J., in delivering the judgment of fiv e

Judges (who, according to the report in the Law Journal, were

summoned specially in order to settle the question, there bein g

contrary rulings at Chambers) says : " So regarded, we

think that the claim in the present case departs from the

requirements of a special indorsement in two respects : (1 . )

it does not shew that the interest is claimed as being du e

by contract ; (2.) no definite sum is claimed. All the forms

given in Appendix C, s . iv., in which interest is claimed are

cases of interest due either by express covenant, or upon

bills or notes. By s. 57 of the Bills of Exchange Act, 1882, (4 5

& 46 Viet . c. 61), the last mentioned interest is to be deemed

liquidated damages ; and we think that a statement of claim

which demands interest, but chews no legal liability to pay it, is

upon general principles defective. Again, all the forms claimin g

interest mention the specific sum claimed . We think this is as

it should be. It is important that a man, who is to be proceeded

against summarily for judgment, should know exactly how much HUNTER, C .J .

he has to pay if he wishes to stay the action, and should not b e

called upon to take the risks of calculation . A claim for interes t

which is not thus specific departs in a material and importan t

respect from the forms to which a special indorsement is require d

to conform . "

In Wilks v . Wood, in the same volume at p . 687, Fry, L .J . ,

says : " One of the objects of a special indorsement is that the
sum may be an ascertained one, so that the defendant may know

what amount he has to pay to stay further proceedings . To my
mind, the obvious intention of the Legislature would be defeated

if we held that such a claim for interest as that in the present

case, where a claim for an unliquidated amount is added to a

liquidated demand could be treated as a special indorsement .
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FULL COURT. " I quite agree with the decision that was arrived at by the
1902 . Judges of the Queen 's Bench Division in Sheba Gold Mining

June 25 . Co. v. Trnbshawe and with the grounds given for that judg -
ment." And Lopes, L .J., says at p . 688 : " The object plainly is

MACAULA Y
BROTHERS that the defendant may be able to look to the writ and see with -

V . Y.T. Co . out any assistance what sum he must pay in order to stay th e
action, " or as the report in Willc .s v. Wood (1892), 61 L.J ., Q .B. at
p. 518 has it : " (Rule 7, of Order III.) therefore shews how import -
ant it is that the exact sum claimed should be clearly made
known to the defendant, so that he may be able to look at the
writ, and without any assistance see what sum he has to pay i n
order to stay the action," and I need not add that there ar e
many people who can read writs but who cannot compute
interest .

In both these cases there was a claim for interest from th e
date of the writ until payment or judgment, and in the first case ,
the rate was mentioned, so that we have I think the clear deci-

sion of five Judges approved by the Court of Appeal, that a
claim for interest at a specific rate from the date of the wri t
until payment or judgment, is not a claim for a specific sum an d
therefore not susceptible of special indorsement.

Then came London and Universal Bank v . Earl of Clancarty
(1892), 1 Q.B. 689, and Lawrence & Sons v. Willcocics, ib., p .
696, which decided that in the case of specially indorsed writs to

HUNTER, C.J . recover on a negotiable instrument under the Bills of Exchang e
Act a claim for interest until payment is a liquidated demand
within the meaning of the rule by reason of section 57 of the Act .
Denman, J., says at p . 693, " The principle laid down in Sheba
Gold Mining Co. v. Trubshawe and its companion case, is appli-
cable to a different state of things to that contemplated by sub -
section 3, which may be so construed and worked as to conside r
interest up to payment or judgment as being in the nature of
liquidated damages , " and Smith, J ., says at p. 695, "interest down
to judgment is recovered as liquidated damages, and all th e
Judges in the last mentioned case, say that the decision is base d
wholly on section 57 of the Act . "

A glance at the section shews that a claim for accruing interest
is the only claim included which is not for a specific ascertained



IX.]

	

BRITISH COLUMBIA REPORTS .

	

143

sum, the others being for the amount of note and the expenses of FULL COURT .

noting and protest .

	

1902 .

The only reason for the existence of the stipulation about June 25.

liquidated damages was to bring a claim for accruing interest
MacnuLA Y

until an unascertained date within the rule, as it cannot be BROTHER S

reasonably contended that if the Act allowed the interest only v . Y . 2T . Co .
until the date of the writ, there would be any necessity for the

stipulation, as this would be liquidated damages without an y

such stipulation . All then that these cases decide is this, that

such a claim is permissible in the case of negotiable instruments

by reason of the stipulation about liquidated damages .

We have then, Sheba Gold Mining Co. v. Trubshawe and

Wilks v. Wood, laying down the general rule that a claim to be

a liquidated demand within the meaning of the rule, must be fo r

a specific ascertained sum, and the last two cases deciding tha t

section 57 of the Bills of Exchange Act created an exception to

the rule .

Mr . Cassidy argued that the Interest Act and Amending Act s

have the same potency as the Bills of Exchange Act, to bring a

claim for interest until payment or judgment within the rule ,
but there is nothing in the Interest Acts enacting that such a

claim shall be deemed to be liquidated damages as there is in th e

Bills of Exchange Act.

Some discussions about the nature of interest on judgment s

and claims therefor in specially indorsed writs are to be found 'ER, C .J .

in the cases of Solmes v . &afford (1893-4), 16 P .R. 78, 264 and

Hollender v. Ffoulkes (1894), ib.,175 and in the latter case there

was a claim for interest until judgment, but it is evident from

the remarks of Street, J., that his mind was not directed to the

exact point that we are now dealing with .

And generally, in regard to authorities, it has been said ove r

and over again that a decision is valueless as a guide unless i t

discloses some principle . Jessel, M.R., says in In re Hallett' s

Estate (1880), 13 Ch. D. at p . 729, " we must remember that the

law ascertained in the decision or judgment which guides a futur e

Judge or another Judge in applying it, is simply the expression
of principle, which is to be ascertained from the judgment . " The

same learned Judge says in Talbot v . Frere (1878), 9 Ch. D. at
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FULL COURT . p . 574, " Then, the argument being exhausted—or for lack o f

1902 .

	

argument—recourse is had to authority, and three cases have

June 25 . been cited . All I can say is, I do not understand them . It is no

use my commenting on them, I cannot make out any principle
MACAULAY
BROTHERS on which they are decided, and I confess I do not understand

V. Y . T . Co . them . As I have often said, I cannot follow an authority un-

less I understand its principle . If a case lays down a principl e
it is a guide to other Judges, but a mere decision where you can -
not find out the principle, is of no use at all . The only use in
citing an authority is as an illustration of some principle or rul e

of law, but where none is to be found and none to be extracte d
from the case cited, it is utterly useless for the purpose of a
Judge, however desirous he may be of following it . " And Parke,
B., says in Watson v. Pearson (1848), 2 Ex. 581 at p . 594,
" The only authority at variance with the view to be taken on
this subject is that of Hawker v. Hawker (1820), 3 B. & Ald . 537 .
But in the facts of that case there were some peculiarities, and, n o
reasons being given for the certificate, we are unable to ascertai n
the principle on which the Court proceeded ."

Now, the only principle bearing on this question that I hav e
been able to collect from the decisions is the one laid down i n

Sheba Gold Mining Co . v. Trubshawe, which is, that there must
be a specific sum claimed, and this principle is manifestly the on e
present throughout all the forms.

HUNTER, C .J . I think, having regard to the nature of the machinery, whic h
it is the office of a special indorsement to set in motion, that we
should cleave to the principle and not undermine it by creatin g
exceptions unless unmistakably told by the Legislature to do so ,
as in the case of Bills of Exchange Act, and that we should
accordingly hold that while a claim for interest accruing up t o
an unascertained date may possibly be a liquidated demand with -
in the ordinary meaning of the phrase, it is not so, within the
meaning of the phrase as used in Order III ., r. 6 .

In this view I find I am supported by Mr . Odgers in his work
on Pleading, 4th edition, in which he says, at p . 50, " In the absenc e
of any express enactment enabling him so to do, a plaintiff ha s
no right to indorse his writ with any claim that has not at that
moment arisen, " and by the statement, in the Yearly Practice for
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1902, at p . 145, where it is said that the principle seems equiv- FULL COURT.

alent to saying that interest can only be claimed up to the date

	

1902.

of the writ.

	

June 25 .

Mr. Cassidy sought refuge in the maxim id certum est quod
MnceuLe Y

certum reddi potest, but there is little confidence to be placed in BROTHER S

a maxim which is in reality a contradiction of the logical truth v. Y . T . Co .
that a thing cannot both be and not be, and to my mind there i s
a solid distinction between a thing which is ascertained and on e
which is ascertainable.

Another objection raised was that the indorsement does no t
shew how or under what Act the interest is payable . I think
this objection is also fatal, especially when the enactment givin g
the interest is of local application and will content myself wit h
quoting from the Yearly Practice, 1902, p. 143, " If interest i s
claimed the writ must shew that it is payable either under an
agreement (express or implied) or as an amount fixed by statute :
Sheba Gold Mining Co. v. Trubshawe (1892), 1 Q .B. 674 ; Wilks

v . Woods, ib., 683, C.A . ; Paxton v. Baird (1893), 1 Q .B. 139 ; and
this must be shewn by the writ itself, and it is not sufficient if i t
appears only in the affidavit required by Order XIV . (Gold Ore s
Reduction Company v . Parr (1892), 2 Q.B. 14 .)"

Another was that there was to shew nothing when the cost s
were taxed, and therefore nothing to shew when the interes t
began to run on the costs. When the amount of the costs i s
stated to be $1,400 .00 this is enough to shew that the objection is HUNTER, C .J .

not a purely captious one. In any event, I think it also is wel l
founded. But I think there are other objections which I may a s
well point out .

In the first place, when the Interest Acts are examined th e
interest is found to be given, not absolutely, but si von and it
seems to me that where a thing is given si non, the si non is

part of the gift and ought to be negatived in claiming the gift .
This being so, after stating the claim for interest at the rate
allowed by statute, and under the statute there ought to hav e
been an allegation that " the said interest is calculated from th e
giving of the said judgment, it not being otherwise ordered by
the said Court. "

And this brings me to point out that only the date of judgment
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FULL COURT . is alleged, and not when the judgment was " given, " which is the

1902,

	

time fixed by the Act from which the interest may run. It is

June 25, obvious, without saying more, that the judgment may have been

—

	

-- " given " on some other date, but I do not lay much stress o n
MACAULA Y
BROTHERS this, as perhaps we may assume that it was given on the day o f

V. Y . 2T' .
C o .

	

date. But there is the more formidable objection that there.
are not enough particulars stated so as to enable the defendants

to know in the words of Cockburn, C .J., in Walker v. Hicks

(1877), 3 Q .B .D. 8, whether they should pay or resist .
It is quite consistent with everything stated, that there may

be a set-off or award on a counter-claim contained in the judg-
ment, as there is no statement that any specified sum is du e

which, I may remark, is required to be stated in all the forms .

The amount is here left to inference, and certainly I think that a
special indorsement ought not to be so meagre as to omit to stat e

HUNTER, C .J . plainly what amount or balance is due from the defendant.
It may be said that the defendants ought to know all this, bu t

it may very easily be, that no officer of the defendant Compan y

who is cognizant of all the facts, resides in this jurisdiction, or i t
may be that he has left the Company, but without speculatin g

further, I think the defendants are entitled to the positiv e

statement .
I may add that this case vindicates the wisdom of the sayin g

that the working of the special indorsement machinery ought to

be carefully watched .
For these reasons I think the appeal should be allowed wit h

costs.

IRVING, J .

	

IRVING, J., concurred with HUNTER, C.J .

MARTIN, J. : By the statute of Canada, 52 Vict ., Cap . 31, Sec.

2, 1889, the Act Respecting Interest, R .S .C. 1886, Cap. 127, i s
amended by providing that in the North-West Territories " every

judgment debt shall bear interest at the rate of six per cent. per
annum until the same is satisfied . " By 61 Vict ., Sec. 9, the

Yukon Territory Act, the said provision is extended to th e

Yukon, but by 63-4 Viet ., Cap. 29, Sec. 1, the rate of interest is

reduced to five per cent.
In addition to the claim for interest on the judgment recovere d

MARTIN, J .
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in the Yukon up to the date of the writ there is indorsed a fur- FULL COURT.

ther claim for " interest at the rate of five per cent . per annum

	

1902 .

on the said sum of $4,704.35, from the date of the writ herein June 25 .

until payment or judgment in this action . "
MACAULA Y

It is contended for the defendant Company that interest, sub- BROTHER S

ject to one exception, can only be claimed up to the date of the V. Y .T. Co.
writ : Sheba Gold Mining Co. v. Trubshawe (1892), 1 Q .B. 674 .

The exception mentioned occurs in a case decided less than a

month afterwards in the same division, London and Universa l

Bank v . Earl of Clancarty, Ib ., 683 ; 61 L.J., Q.B. 225, affirmin g

Mr. Baron Pollock, and distinguishing the Sheba case, and it i s

that in an action within section 57 of the Bills of Exchange Ac t

interest till payment or judgment may be claimed as a good

special indorsement, for the reason that said section provides

that the measure of damages, which shall be deemed to be liqui-
dated damages, shall be the amount of the bill, interest thereo n

from the maturity of the bill, the expenses of noting and, wher e

necessary, the expense of protest.

The Sheba case, though not a decision of the Court of Appeal ,

was, from the importance of the questions involved, decided b y

a very strong bench of five Judges, and therefore carries muc h

weight so far as the point actually decided is concerned, but no t

otherwise . In this relation, I think it desirable to cite two ob-

servations of the Lord Chancellor in the late very important cas e
of Quinn v . Leathern (1901), A.C. 495, at p. 506 :

	

MARTIN, S .

" Every judgment must be read as applicable to the particula r

facts proved, or assumed to be proved, since the generality o f

the expressions which may be found there are not intended to b e
expositions of the whole law, but governed and qualified by th e
particular facts of the case in which such expressions are to b e

found. The other (observation) is that a case is only an author-

ity for what it actually decides ."

What then did the Sheba case (and Ryley v. Master, deter -

mined with it) actually decide ? Mr. Justice A. L. Smith, i n
London and Universal Bank v. Earl of Clancarty answers that

question by saying : " In my opinion they apply to this, and t o
this only—namely, that where the plaintiff has to resort to the

statute 3 & 4 Will . IV., Cap. 42, Sec . 28, to get interest in the
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Furs, COURT . nature of damages, he cannot claim it on a specially indorse d

1902 .

	

writ . " I quote from the Law Journal report at p . 227.

June 25 .

	

Twelve days after London v . Clancarty the Sheba case wa s
affirmed by the Court of Appeal in Wilks v . Wood (1892), 1 Q .

MACAULA Y
BROTHERS B. 684, and a few days later, on April 4th, the same Court i n

V . Y.T . Co . Lawrence d Sons v. Willcocks, Ib ., 696, on appeal from th e

Divisional Court (composed of Denman and A. L. Smith, JJ.) ,
affirmed its ruling, followed the decision in London v. Clancarty ,

and unanimously declared that the question there whether th e
demand was a liquidated demand in money turned solely on th e

57th section of the Bills of Exchange Act, and if it were such a
liquidated demand, then the case was within Order III ., r . 6, a s
being a special indorsement . And it was unanimously decided ,
affirming the two Judges below, that it was a liquidated deman d
because the liquidated damages given by that section are include d
in that term .

Since that case " the law has been completely settled " on

the point, as Mr. Justice A . L. Smith said the following mont h
in the Queen ' s Bench Division in Gold Ores Reduction Company

v. Parr (1892), 2 Q.B. 14, where he goes on to state " it is estab-
lished beyond doubt that where interest is claimed by a specially

indorsed writ, it must either be payable by agreement, or fixe d
by statute . " I may mention that in this case the two Judges
composing the Court both treat certain observations in the judg -

MARTrx, J . ment in the Sheba case relating to looking at the affidavits a s
obiter dicta.

It requires a close perusal of the above cited cases to ascertai n
the real point decided in each, because undoubtedly there ar e
loose expressions in some of them which are apt to mislead . But
there is no mistaking the principle finally laid down by th e
Court of Appeal in Lawrence b Sons v. Willcocks, and if there
is anything in the other cases not in harmony with that principle ,
Lawrence & Sous v. Willcocks as the latest binding authority,
must prevail .

Applying the foregoing to the case at bar, there is here, a s
there was in the case last mentioned, a statute fixing interest a s
a liquidated demand, which is the reduction of it to a debt, an d
furtherm ore, the enactment relied on here is in two importan
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particulars stronger in a plaintiff 's favour than section 57 of the FULL COURT .

English Bills of Exchange Act would be, because (1 .) our act

	

1902 .

definitely fixes the rate at five per cent. while no rate is men- June 25 .

tioned in section 57, and (2.) our act is absolute in its terms and
MACAULAY

gives interest unconditionally, whereas sub-section 3 of section BROTHER S

57 provides that " such interest may, if justice require it, be v y . T . Co .

withheld wholly or in part, etc . " But notwithstanding th e
elements of uncertainty as to the recovery of interest thu s
apparently introduced, the English Courts, as has been seen ,

have held that as the statute declares that all those things there-
in mentioned were " to be deemed to be liquidated damages, "
they were equivalent to a liquidated demand, and so were th e
subject of a special indorsement .

It cannot, it seems to me, be doubted that if the statute no w
before us were before the English Courts the same constructio n
would be placed upon it as upon said section 57, so far as the
present point is concerned, and we should do the same here .

Such being the case, I proceed to consider the contention tha t
the indorsement should have contained an allegation that interes t
was claimed under the said Act Respecting Interest an d
amendments.

It is certain from the cases above cited, and the further case o f
Dando v. Boden (1893), 1 Q.B. 318, that in claiming interest or
expense of noting or protest, under said section 57 of the Bill s
of Exchange Act, it is not necessary to mention that statute . MARTIN, J .

Why, then, should it be necessary to do so under this one ? I n
Mc Vicar v. McLaughlin (1895), 16 P.R. 450, the Court o f
Appeal, and in Clarkson v . Dwan (1896), 17 P.R. 206, the Divi-
sional Court in Ontario have held that a claim for " interest "
simply, when interest is payable by statute, is sufficient and tha t
it is not even necessary to specify the rate because that must be
assumed to be the rate fixed by law ; in the case at bar th e
proper rate is set out—five per cent .

As a matter of pleading, there is no necessity for the plaintiff
to plead the statute on which he founds his claim, and by section
7, sub-section 54 ofthe Interpretation Act, this Court must
judicially notice all public acts without their being specially
pleaded. The Act Respecting Interest is a public act dealing
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1902 .

June 25 .

M,ACAULA Y
BROTHER S
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MARTIN, T .
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with a matter which is exclusively within federal control ; two

sections of it were declared to apply to the Provinces of Ontari o

and Quebec, five others to Nova Scotia, five others to Ne w

Brunswick, three others to this Province, two others to Princ e

Edward Island, and by the said amendments of 1889, three other s

to the North-West Territories, since extended to the Yukon .

Under such circumstances it cannot be binding on the publi c

piece-meal—it must operate as a whole, or not at all . Though the

judgment sued on is a foreign judgment so far as this Provinc e

and Court are concerned, nevertheless the statute which declare s

the rights in question is a federal one, and the case differs essen-

tially from an action which might be brought on a foreign judg-
ment recovered in a Province which had the right to pass an ac t

respecting interest ; and since under our constitution such a thin g

is impossible, the present situation is therefore exceptional .

The result is, consequently, that in my opinion it is unneces-
sary to set out the statute in the indorsement.

I wish to add that I have not overlooked the case of British

Columbia Land and Investment Co . v. Thain (1895), 4 B .C. 321 ,

decided by Mr. Justice DRAKE, nor the prior case of McClary

Manufacturing Co. v. Corbett (1892), 2 B .C. 212, decided by th e

Divisional Court, but they are quite as distinguishable from thi s

case as London v . Clancarty and Lawrence & Sons v . Willcock s

are distinguishable from the Sheba case .
A further objection was taken that interest is also claimed o n

the costs as taxed, though the time when such interest began t o

run is not stated, nor even the date of taxation . According to

the indorsement " the said judgment which is dated the 11th da y

of December, 1901, is for $3,304 .35, and costs to be taxed, an d

the said costs were duly taxed and allowed at $1,400.00 . "

Though at first this certainly seems an indefinite allegation, ye t

sections 3 and 4 of the said Act of 1889, provide that interest o n

" every judgment debt, " unless otherwise ordered by the Court,

" be calculated from the time of the rendering of the verdict or o f

giving the judgment as the case may be, notwithstanding tha t

the entry of judgment upon the verdict or upon the giving o f

the judgment shall have been suspended by any proceeding s

either in the same Court or in appeal . " And it must, I think,
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in the absence of anything to point to another conclusion, be FULL COURT .

presumed that the date mentioned is that on which judgment

	

1902 .

was given, and though the costs were not then taxed, yet they June 25 .

had been incurred, and when the exact amount thereof had been T r
ascertained they would be added to and form part of the judg- BROTHERS

ment debt and bear interest in the same manner .

	

V. YvT . Co .

Though a critical examination of the indorsement may sugges t

other questions for discussion, yet since the foregoing are the onl y

points argued below, or before us, I do not think it advisable to
MARTIN, J .

consider them.

The appeal should be dismissed with costs.

Appeal allowed, Martin, J., dissenting.

OKELL MORRIS & CO . v. DICKSON ET AL .

	

HUNTER, C.J .

Assignment of debt—Notice—Cause of action .

	

1902 .

June 10 .
Where a debt has been assigned by way of mortgage, but no notice in writ -

ing of the assignment has been given to the debtor, the cause of action OKELL

still remains in assignor .

	

MORRIS &
Co .
v .

ACTION in the County Court for a debt which had been assigned DICKSON

by way of mortgage to the Bank of Montreal . The amount
claimed was for the price of goods sold and delivered .

Fell, for defendant, contended that the plaintiff Company had
no cause of action.

Harold Robertson, for plaintiff

10th June, 1902 .

HUNTER, C .J. : This is an action by bankrupt assignors for a
debt assigned by them to the Bank of Montreal by the usual all -
enveloping mortgage . The mortgage assigns the debt inter (diet

Judgment .
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HUNTER, c .J . to the Bank with the common proviso for redemption, and is

1902 .

	

therefore an absolute assignment within the meaning of sub -

June 10 . section 17 of section 16 of the Supreme Court Act, R .S .B .C . 1897,
Cap. 56 : Tancred v . Delagoa Bay and East Africa Railway Co .

OKEL L
MORRIS & (1889), 23 Q .B .D. 239 ; but no notice in writing of the assignmen t

Co .

	

has been given by the Bank to the defendants. Mr. Fell object s
DICKSON that the assignors have no cause of action on the ground that i t

became vested in the Bank by virtue of the mortgage . As no

notice has been given, the case is obviously without the purview
of the Act, and is therefore governed by the law as it stands un-
affected by the Act. I think there is no doubt that the cause of

action quoad the defendant is still vested in the assignors, fo r
until the notice is given the assignee would have to make th e

assignors parties to the proceedings : Walker v . Bradford Old

Bank (1884), 12 Q .B.D. 511 at p. 517 ; Hudson v. Fernyhoug h

Judgment . (1890), 61 L T .N.S. 722 ; and of course there would be no objec t
in this if the cause of action was completely vested in th e
assignee . The defendants are not damnified as the assignee can -

not sue without bringing in the assignors until after the notic e
is given, and all equities against the assignors arising up to th e
receipt of the notice are available against the assignee . The
objection is overruled .
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Winding up—Right of creditor to ex debito justitiae—No available assets—

Examination of o(j"acers—R .S .C . 1886, Cap . 129 .

	

Ru OKELL &
MORRIS CO .

The Court has a discretion to grant or withhold a winding-up order unde r
section 9 of R . S . Canada, 1886, Cap . 129 .

Re Maple Leaf Dairy Co . (1901), 2 O .L .R. 590, followed .
A company will not be compulsorily wound up at the instance of unsecure d

creditors where it is shewn that nothing can be gained by a winding up ,
as for example, where there would not be any assets to pay liquidation
expenses .

On the hearing of a winding-up petition which was dismissed, the petitione r
did not avail himself of an opportunity to examine the officers of th e
Company :

Held, on appeal, that it was too late then to grant an inquiry .

IN RE OKELL & MORRIS FRUIT PRESERVIN G
COMPANY, LIMITED.

FULL COURT.

1902 .

June 26 .

APPEAL from the order of HUNTER, C .J., dismissing a winding -
up petition presented pursuant to the provisions of the Winding -

Up Act, Cap. 129, R.S.C. 1886, and amending Acts .
The petition which was presented by Arthur Robinson, o f

Duncan's, a fruit grower, was filed on 25th March, 1902 ,
and alleged that the Company was duly incorporated unde r

the Companies Act, 1890, and that after its incorporatio n
carried on business until January, 1902, and it incurred a n
indebtedness amounting to about $73,000.00 and was insol-
vent ; that in March, 1898, the Company made a bill of sale
by way of mortgage to Turner, Beeton & Co., to secure the m
against liability on promissory notes of the Company to th e
amount of about $19,138.58 alleged to have been indorsed for th e
accommodation of the Company by Turner, Beeton & Co ., the
mortgage covering practically all personal property of the Com-

pany, including the book debts ; the said bill of sale was assigned
to the Bank of Montreal, and on or about 8th January, 1902, the
Bank took possession and were carrying on the business at th e
time of the presentation of the petition ; on 7th March the peti -

Statement .
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recovered a judgment against the Company in th e

1902 .

	

Supreme Court of British Columbia for $781 .91, and $242 .69

June 26 . taxed costs, and on 13th March a writ of execution against th e
goods and chattels of the Company was issued and placed in th e

RE OKELL &
MORRIS Co . hands of the Sheriff and remained unpaid and unsatisfied ; othe r

creditors of the Company, amongst them being Turner, Beeto n

& Co ., had recovered judgments against the Company and execu-
tions against its goods remained unpaid and unsatisfied, th e
amount called for by Turner, Beeton & Co's execution being
$47,004 .02, and that other actions were being threatened by othe r
creditors . The affidavit of the Deputy Sheriff of Victoria shewe d
that on or about the 5th of March, 1902, acting under Turner,
Beeton & Co's execution he had seized certain goods and chattel s

of the Company at its factory, and that the execution still re-
mained unsatisfied.

The winding up was opposed by the Company, the Bank o f
Montreal and Turner, Beeton & Co. The affidavit of Wm. H.

Price, the manager of the Company, alleged that the sole assets
of the Company consisted of the land, buildings and machiner y

where the Company carried on its business, and the stock-in -
trade and fixtures upon the said premises, and certain boo k
debts, and that the land, machinery and buildings were subject
to a mortgage given in 1894 to Joan Olive Dunsmuir, to secur e
the sum of $8,000 .00 and interest, and that there was now du e

Statement . on the mortgage $9,6S0 .00 for principal and interest ; that the
lands, buildings and machinery could not be sold for a sum ex -

ceeding the amount due on the mortgage ; that the remaining
assets of the Company were subject to a bill of sale already

mentioned and were not more than sufficient to satisfy the

amount due under it ; the shares of the Company which had
been subscribed for had been fully paid up ; that there was no
person who could be made a contributory of the Company in th e
event of a winding-up order being made ; that in the event of a
winding-up order being made there would not be any availabl e

assets for the payment of the expenses of the liquidation or fo r
the payment of any dividends to the unsecured creditors of the

Company, and that the debt of the petitioner was incurred sinc e

154
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May, 1901, after the registration of both mortgages before FULL COURT .

referred to.

	

1902 .

The affidavit of J. J. Shallcross stated that he was in possession June 26 .

on behalf of the Bank of Montreal, the mortgagees of the goods,
RE OKELL St

chattels and choses in action mentioned in the petition and MORRIS Co .

which when sold would be insufficient to satisfy the claim of th e
saidBank of Montreal, which amounted to the sum of $14,250 .00 ;

and that he had examined the books of the Company to ascer-
tain what amount of the capital stock of the Company had bee n
issued and what amount thereof had been paid up, and ha d
found that 2,727 shares of the capital stock of the Company ha d
been issued at their par value of $10.00, and that each of th e
said shares was fully paid up .

The affidavit of Thomas Allice stated that the value of the
said stock-in-trade, goods, chattels and book debts was les s
than $14,000.00 .

The petition came on for hearing before HUNTER, C .J ., on the
8th day of April, and after argument it was adjourned at th e
request of the petitioner for the purpose of allowing the peti-
tioner to examine the past and present officers of the Company ,
and the petitioner not having availed himself of the opportunit y
to examine the said officers of the said Company, the petitio n
came on again for hearing on the 10th day of April, when leav e
was again given to the petitioner to examine the past an d
present officers of the Company, which leave the petitioner did Statement .

not avail himself of, and then after further argument, His Lord -
ship dismissed the petition without costs .

The petitioner appealed to the Full Court on the grounds, tha t
the insolvency of the Company and the petitione r ' s claim, which
is for an amount in excess of $200.00, having been proved and
admitted and the Company not having paid the petitioner th e
amount of his claim, the petitioner was entitled to a winding-u p
order ex debito justitiae ; that the Chief Justice erred in holdin g
that the petitioner was not entitled to a winding-up order for
the purpose of attacking the chattel mortgage given by the said
Company to Turner, Beeton & Co., and assigned to the Bank of
Montreal ; that under the Winding-Up Act the grounds for at -
tacking and setting aside a chattel mortgage given by a company
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FULL COURT . are different from those which can be taken advantage of in an y

1902 .

	

other mode of procedure and the petitioner is entitled to th e

June 26 . full benefit of the Winding-Up Act to enforce payment of hi s
claim against the Company ; and that the Chief Justice erred in

RE OKELL &
MORRIS Co . accepting the affidavits of William Henry Price and John Jame s

Shallcross filed as any evidence or any sufficient evidence that i n
the event of the winding up of the said Company there woul d
be no contributories .

The appeal was argued at Victoria on 25th and 26th June ,
1902, before WALKEM, DRAKE and MARTIN, JJ.

Peters, K.C., for appellant : I refrained from cross-examina-
tion as it is not the proper course . Under our statute, where
insolvency is clearly shewn, we have an absolute right for a
winding up. We want to attack the chattel mortgage unde r
section 71 of the Act . He cited Masten 's Company Law, 582, 586 ,
588, 595, and cases there cited ; Re William Lamb Manufactur-

ing Co. of Ottawa (1900), 32 Ont . 243 ; The Wakefield Rattan

Co . v . The Hamilton Whip Co., Ltd. (1893), 24 Out. 107 ; In re

Krasnapolsky Restaurant and Winter Garden Co . (1892), 3 Ch .
174 ; Bowes v . Hope Life Insurance, &c ., Co. (1865), 11 H.L. Cas .

403 ; Re Isle of Wight Ferry Co . (1865), 2 H . & M. 597 ; Re Th e

International Commercial Co., Ltd . (1897), 75 L.T.N.S . 639 ; Re

International Contract Co . (1866), 14 L.T N.S. 726 ; In re J. H.
Argument . Evans & Co . (1892), W .N. 126 ; In re Chapel House Colliery Co .

(1883), 24 Ch . D. 266 ; Re The London Health Electrical Insti-

tute, Limited (1897), 76 L.T.N.S . 98 ; In re Florida Mining Co.

(1902), 9 B .C. 108. He distinguished Re Maple Leaf Dairy Co.

(1902), 2 O.L .R . 590, as there there was an assignment for th e

benefit of creditors .

Du,, K.C., for the Company and the Bank of Montreal : As to

the conflicting decisions in Ontario, the judgment of Chancello r
Boyd in Re Maple Leaf Dairy Co ., supra, is a considered judg-
ment and should be followed .

No good could result here from a winding up and so it will no t

be ordered : see In re The Company or Fraternity of Free Fisher -

men of Faversham (1887), 36 Ch . D. 329 ; In re Ilfracomb e

Permanent Mutual Benefit Building Society (1901), 1 Ch . 111 .
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By failing to take advantage of the privilege of cross-examin- FULL COURT .

ing it is too late now for the petitioner to ask for an inquiry :

	

1902 .

see Re The London Health Electrical Institute, Limited, supra, June 28.

at p. 99 .
RE OKELL &

Higgins, for Turner, Beeton & Co., said he adopted the argu- MORRIS Co .
ment of Duff

Peters, in reply, cited In re General Phosphate Corporatio n

(1893), W.N. 142 .

WALKER, J . [after stating the facts] said : We are all agreed
that the appeal should be dismissed . In regard to the conflicting
decisions in Re William Lamb Manufacturing Co. of Ottawa

WALKER, J .
(1900), 32 Ont. 243 and Re Maple Leaf Dairy Co . (1901), 2 O .

L.R. 590, I prefer to adopt the opinion of Chancellor Boyd. I
see nothing to be gained by a winding-up order .

DRAKE, J. : On an application for a winding up the petitioner
must shew insolvency or some improper transactions and som e

benefit to be derived by the creditors . Here I see no reason to
interfere with the discretion exercised by the Chief Justice i n
respect of the facts shewn. The petitioner has not shewn any

benefit that can possibly be derived from a winding up, as there
DRAKE, J .

are no assets and the securities which are held by the mortgagee s
are not alleged to be open to question. At all events the peti-
tioner has not taken advantage of the leave given to him t o

examine the officers of the Company in support of his petition .
I think In re Chapel House Colliery Co . (1883), 24 Ch . D. 259

and In re The Company or Fraternity of Free Fishermen of

Faversham (1887), 36 Ch . D. 310, apply.

MARTIN, J ., agreed that the appeal should be dismissed .

	

MARTIN, J .

Appeal dismissed .

Note : See (1902), W .N . 77 where Buckley, J ., held that a petition for a

winding up order must state that the Company has some unpaid capital o r

assets employed in its' business, 'stock-in-trade, book debts, or somethin g

on which the order can operate .
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FULL cou RT . MERCHANTS BANK OF HALIFAX v . HOUSTON AN D

1902 .

	

WARD .

June 11 .
Costs—When allowed by Supreme Court of Canada—No power to stay taxation .

MERCHANTS The Full Court allowed plaintiff's appeal . On appeal the Supreme Cour tBAN K NK
v .

	

of Canada allowed the appeal of the defendant Ward and ordere d
HOUSTON

	

plaintiff to pay him the costs of that appeal, and also all costs in th e
AN D

WARD Court below, except in so far as Ward was to be regarded as the repre-
sentative of the mortgagor in an action to realize a mortgage securit y
which costs were reserved until final decree :

Held, reversing IRVING, J ., who made an order staying the taxation o f
Ward's costs of appeal to the Full Court until final decree, that there
was no jurisdiction to make the order staying taxation . The applica -
tion should have been made to a Judge of the Supreme Court of Canada
instead .

APPEAL from the order of IRv1NG, J .

At the trial of the action before MARTIN, J., the plaintiff's
action was dismissed and the plaintiffappealed to the Full

Court and the appeal was allowed . For full statement of facts
see the report in 7 B .C. 465. The defendants appealed to the

Supreme Court of Canada, and the appeal of the defendan t
Houston was dismissed and the appeal of the defendant Ward

was allowed : see (1901), 31 S.C.R. 361 .

The following are the operative clauses of the judgment of th e

Supreme Court of Canada :
"This Court did order and adjudge that the said judgment of

the Full Court of the Supreme Court of British Columbia shoul d

be and the same was affirmed, in so far as the appeal of the sai d

Houston was concerned ; and that said appeal of the said Housto n

should be, and the same was dismissed, with costs to be paid by

the said appellant Houston to the said respondents .

"And this Court did further order and adjudge that the appeal

of the said appellant Ward should be and the same was allowed ,

that the said judgment of the Full Court of the Supreme Cour t

of British Columbia as against him should be and the same wa s
reversed and set aside and the action dismissed against hi m

Statement .
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except in so far as it is considered to be in the nature of a mort- FULL COURT .

gage action for the purpose of enforcing a security .

	

1902 .

"And this Court did further order and adjudge that the said June 11 .

respondents should and do pay to the said appellant Ward the
MERCHANTS

costs incurred by the said appellant Ward in this appeal, and BAN K

also all costs in the Court below, except (as regards the costs
HousTON

below) in so far as the said appellant Ward is to be regarded as

	

AN D
WARD

the representative of the mortgagor in an action to realize a
mortgage security, and as to those latter costs it is ordered and
adjudged that they be reserved until the final decree, to be dis-
posed of by the Court below . "

In pursuance of this judgment Ward 's costs of appeal to th e
Full Court were taxed on 15th January, 1902, at $599.86 by the
District Registrar at Vancouver, who issued a certificate o r
allocatur stating the amount. On an application by the plaint-
iff, IRVING, J., then made an order, the operative parts of which
were as follows :

" It is ordered that the certificate or allocatur of the Registra r
herein, stating the amount of the defendant Ward's costs in con-
nection with the appeal to the Full Court of the Supreme Cour t
of British Columbia, be set aside and discharged .

" And it is further ordered that all the proceedings in connec-
tion with the taxation of the defendant Ward's costs of proceed-
ings in this Court, including the costs in connection with th e
appeal to the Full Court of the Supreme Court of British Statement .

Columbia be stayed until the final settlement of the decre e
herein .

" It is further ordered that the defendant Ward do pay to th e
plaintiff the costs of this application and of and incidental to the
above taxation to be taxed . "

The defendant Ward appealed from this order to the Ful l
Court on the grounds inter alio, that the learned Judge had no
jurisdiction to make the said order ; the costs of the appeal t o
the Supreme Court of British Columbia could not contain an v
of that portion of the costs of the Supreme Court of British
Columbia in connection with which the defendant Ward is to b e
regarded as the representative of the mortgagor in an action t o
realize a mortgage security ; that the District Registrar at Van-
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FULL COURT . couver in taxing said costs decided that the costs of the Ful l

1902 .

	

Court could not include such costs, and it is submitted that h e

June 11 . was right in his decision ; only those costs of the Supreme Court

of British Columbia, in so far as the said Ward is to be regarde d
M ERCIIANT S

BANK

	

as the representative of the mortgagor in an action to realize a

HousTON
mortgage security, were reserved until the final decree .

AND

	

The appeal was argued at Victoria, on 11th June, 1902, befor e
WARD

HUNTER, C .J ., DRAKE and MARTIN, JJ .

Duff,, K.C., for appellant .
Sir C. H. Tupper, K.C., for respondents.

Per curium : The order of the Supreme Court of Canada i s

plain and gives Ward his costs unconditionally, with the excep -

Judgment . tion of those specified . A Judge of this Court has no jurisdictio n

to stop the operation of the judgment of the Supreme Court o f

Canada, and any application for a stay of taxation should hav e

been made to a Judge of that Court. The appeal is allowed

with costs .

Appeal allowed .

FULL COUR T

1902 .

UNION BANK OF HALIFAX v . WURZBURG AN D
COMPANY, LIMITED .

June 11 . Special indorsement—Note payable at particular place—Duly presented .

UNION BANK The statement of claim indorsed on the writ alleged that the note sued on
OF HALIFA X

v .

	

was payable at a particular place named, and in the same paragraph
WURZBURG

	

that the note was duly presented and dishonoured :
& Co .

	

Held, a good special indorsement .
Cunard et at v . Symon-Kaye Syndicate (1894), 27 N .S . 340, distinguished .

Statement .
APPEAL from an order of IRvINo, J., giving the plaintiffs leave
to sign final judgment under Order XIV . The statement of
claim indorsed on the writ was as follows :
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UNION BAN K
the order of the said plaintiff's by the said M . L. Wurzburg & of HALIFA X

Company and held by the said plaintiff's in due course, which said WURZSURG

note was duly presented for payment and was dishonoured.

	

& Co .

" Particulars, etc	 "
The appeal was argued at Victoria, on 11th June, 1902, befor e

HUNTER, C .J ., DRAKE and MARTIN, JJ .

Sir C. H. Tupper, K.C., for the appeal : The writ is no t

specially indorsed within Order III ., r. 6 . Presentment at the
particular place where the note is payable should be alleged :

i.e., " duly presented there " would be sufficient, Bullen & Leake ,
5th Ed., 156-7 ; Maclaren, 413, Sec. 86 of the Bills of Exchange

Act ; Cunard et al v. Symon-Kaye Syndicate (1894), 27 N.S .
340 ; Croft v . Hamlin (1893), 2 B .C . 333 ; Clayton v . McDonal d

(1893), 25 N.S. 446 ; Pigeon v. Moore (1890), 23 N.S .

246 ; Regina v. Lewis (1844), 1 Dowl. & L. 822 as to meaning
of duly ; May v. Chidley (1894), 1 Q.B. 451 ; Fruhauf v. Gros-

venor and Company (1892), 61 L.J., Q.B. 717 ; Spindler v.

Grellett (1847), 1 Ex. 384 .

The practice in our own Courts is to construe all Order XIV
proceedings strictly : see Vancouver Agency v . Quigley (1901), 8
B.C. 143 ; Oppenheimer v . Oppenheimer, ib ., 145 ; B. C. Land Argument.

and Investment Agency, Limited v . Cum Yow et al,

	

2 and
Boyle v . Victoria Yukon Trading Co .,

	

352 .

Davis, K.C., for respondents : The idea of a special indorse-
ment is to state facts as shortly and concisely as possible : Satch-

well v. Clarke (1892), 66 L.T.N.S . 641 . This is a question really
of interpretation of English, and when the place where the note
should be presented is mentioned, and in the same paragraph i t
is alleged the note was duly presented, it is sufficient .

[MARTIN, J., referred to Chitty's Forms, 1866, p. 86.]
In Cunard et al v . Symon-Kaye Syndicate, supra, no place o f

payment at all was alleged . He referred to Bullen & Leake, 141 ;
Cunningham & Mattinson, 2nd Ed ., 172-3.

He was stopped .

" The plaintiffs' claim is against the defendants as makers of a FULL COURT

promissory note for $1,250 .00, dated at Vancouver, B.C., April

	

1902

8th, 1901, payable four months after date to the order of M . L. June 11 .

Wurzburg & Company, at their office, Halifax, N .S., indorsed to



VANCOUVE R
COAL Co .

	

shewing the defendants' title in the defence, and further set up lache s
as an alternative defence :—

Jan. 20 .
Practice—Pleading—Embarrassing statement of defence—General allegation

E. & N .

	

of defendants' title—Rule 210 .
Ry. Co .

v .

	

Statement of defence traversed allegations in the claim to the effect tha t
NEW

	

plaintiffs were entitled to mine certain coal under the sea, without

162
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UNION BAN K
OF HALIFAX made payable at a particular place was necessary. It was

WURVl,I3URG decided in the House of Lords that in the case of a Bill of Ex -
& Co . change, it was necessary, in order to charge the acceptor . This

decision was followed by 1 and 2 Geo . IV ., Cap. 78,now repealed ,
by which it was enacted that an acceptance at a particula r
place was a general acceptance unless express to be payable a t
that place only. This statute did not extend to promissory
notes . He relied particularly on the language of the Bills o f
Exchange Act, Canada, Sec. 86 and the case of Cunard et al v.
Symon-Kaye Syndicate, supra .

Per curiam : The writ is specially indorsed . Cunard et al
v . Symon-Kaye Syndicate (1894), 27 N .S . 340, is distinguishabl e
as there no place of payment at all was alleged. In Chitty 's

Judgment .
Forms and the other practice books, as well as in the forms in th e
Appendix, " duly presented " is a standard expression, meaning
presented at the time and place alleged. The appeal must be
dismissed .

Appeal dismissed .

FULL COURT ESQUIMALT AND NANAIMO RAILWAY COMPANY v .
1899

	

NEW VANCOUVER COAL COMPANY.

FULL COURT Sir C. H. Tupper, in reply : As to the old forms given in th e
1902 English practice books he referred to Byles on Bills of Exchange ,

June 11 . 284, to the effect that it was formerly a point much dispute d
whether the presentment at a particular place in the case of a bill
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Held, that the defendants were bound to set forth their title in their state- Furor . COURT

ment of defence .

	

1899
Decision of IRVING, J., reported in 6 B.C. 306, reversed .

Jan . 20 .

APPEAL from order of IRVING, J., reported in 6 B.C. 306, ref us- E. & N .

ing to strike out as embarrassing, paragraphs 6 and 7 of the Ri• Co .
v .

statement of defence, which were :

	

NEW

6 .) " The defendants further say that the plaintiffs aintiffs neither COA L
OA

(

	

L
Co

.
o.

own, nor are they entitled to mine for, any coal under the sea ,
either opposite the lands known as Newcastle Townsite a s
alleged or elsewhere, at or near the City of Nanaimo, and th e
defendants further say that all coals heretofore mined by them

or now being mined by them were and are the property of the
defendants and not the property of the plaintiffs .

(7.) " The defendants further say that if the plaintiffs ever
had any right to the coal in question in this action (which the Statement .

defendants deny), that the plaintiffs ought not to be allowed t o
assert any claim thereto by reason of the plaintiffs' Iaches."

The appeal was argued at Victoria, on l l th January, 1899,
before MCCOLL, C.J ., WALKEM and DRAKE, JJ.

Bodwell, and Buxton, for appellants.
Helmcken, Q.C., and Hunter, for respondents .

Cur. adv. volt .

20th January, 1899 .

McCoLL, C.J . : This is an action brought (1 .) to establish the
plaintiffs ' title to coal in a certain locality ; (2.) for an accoun t
of the coal taken thence ; (3.) an inquiry as to other damages
caused by the taking ; (4.) payment ; and (5.) an injunction .

The defendants, besides denying the allegations in the state-
ment of claim, allege (par . 6) : " And the defendants further sa y
that all coals heretofore mined by them, or now being mined b y
them, were and are the property of the defendants, and not the M000LL, CJ .

property of the plaintiffs ."

The plaintiffs applied to have this part of the defence struc k
out as embarrassing. The application was refused, and leave
was given to amend . The plaintiffs appeal from the refusal .

Mr. Hunter urged that the action if brought in respect of coal
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FULL COURT in place is an action for the recovery of land, and if not s o

1899

	

brought, that the statement of claim is bad in not asserting a n

Jan 20 . exclusive right to the coal.

	

E .

	

According to the rule laid down by Jessel, M.R., in Gledhil l
&N .

R . Co . v . Hunter (1880), 14 Ch . D. 492, no action is an action for th e

NEW

	

recovery of land unless the plaintiffs ask for possession, whic h
VANCOUVER these plaintiffs do not .

COAL Co .
The rule as to particulars being in general terms, I am unabl e

to understand why the defendants, having chosen to claim
property in themselves, should not give the particulars which

the plaintiffs, if claiming title in the same way, would be ordered

to give as of course according to the case of Palmer v. Palmer

(1892), 1 Q .B. 319 .
That a defendant will in a proper case be required to giv e

particulars in similar circumstances is shewn by the case o f

Spedding v. Fitzpatrick (1888), 38 Ch . D. 410. As remarked by
Cotton, L.J., in that case, " The old system of pleading at com-

mon law was to conceal as much as possible what was going t o
be proved at the trial, but under the present system it is ou r

duty to see that a party so states his case that his opponent wil l
not be taken by surprise . "

If the defendants are not content with traversing, but think i t
material to plead title in themselves, it is surely necessary tha t

the plaintiffs should be informed in what way (without th e
defendants' evidence being disclosed) the claim is made.

I think that the defendants should give reasonable particulars ,
or in default, that the allegation in question ought to be struc k

out.

WA EM and DRAKE, JJ., concurred in allowing the appeal .

Appeal allowed with costs ;

liberty to defendants to amend.

MCCOLL, C.J.
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FRY ET AL v. BOTSFORD AND MACQUILLAN .

Costs —Abandoned Appeals—Practice .

The production of the notice of the abandonment of an appeal will be suffi-
cient authority for the taxing officer to tax the respondent's costs of
the appeal and hereafter it will not be necessary to apply for an order
for costs .

MOTIONS to the Full Court for the costs of an abandone d
appeal . On 20th May, 1902, notice of appeal by plaintiffs from
an order made by IRVING, J ., on 12th May, 1902, was served.
On 3rd June, the solicitors for the plaintiffs wrote to the solicitor s
for each of the defendants abandoning the appeal. Defendants '
solicitors then demanded payment of the costs of the appeal, bu t
no agreement was reached as to the amounts, the sums offered
being refused. The defendants now moved the Full Court for Statement .

an order dismissing the plaintiffs ' appeal, and that they do pay

the defendants the costs of the appeal .
The motion came on at Victoria, on 28th June, 1902, befor e

HUNTER, C.J., DRAKE and MARTIN, JJ.

Duncan, for defendant MacQuillan, cited Griffin v . Allen

(1879), 11 Ch . D. 913.

Griffin, for defendant Botsford .
Joseph Martin, K.C., for plaintiffs .

Per cur-lam : This Court will not decide a question as to th e
amount of costs that have been incurred—that is for the taxin g

officer . If necessary to lay down a rule for future guidance, th e
practice will be that on one party giving an unequivocal notice Judgment .

of abandonment of appeal the production of that notice will b e
sufficient authority for the taxing officer to tax .

Motions dismissed without costs .

FULL COURT

1902

June 28 .

FR Y
V .

BOTSFORD
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FULL couRT OPPENHEIMER ET AL v. SPERLING ET AL (Two SUITS . )

1902

	

Practice—Writ of summons—Action against foreign firm .
June 12 .
	 Sperling, Garbutt, and Horne-Payne, were residents of England and mem -
OPPEN-

	

bers of the firm of Sperling & Co ., which firm carried on business i n
IREIME R

v

	

England only . Plaintiffs issued two writs (neither of which was fo r

SPERLING service out of the jurisdiction) in respect of the same cause of action ,
one being addressed against the firm and also against Sperling, Garbutt,
and Horne-Payne individually and the other against the three indi-

viduals only . The writs were served on Horne-Payne while on a visi t
to British Columbia and he entered conditional appearances and
applied to have both writs set aside and (in the alternative) as to th e

second action that it be dismissed as vexatious

Held, by the Full Court that (1 .) the name of the firm was wrongly in-

serted and should be struck out of the first writ .

(2 .) That the plaintiffs should elect as to which action they would procee d

with .
Before the hearing of the appeal the respondents gave notice that the y

were content that the name of Sperling & Co . should be struck out o f

the writ :
Held, that the appellants were entitled to the costs of the appeal up to th e

time of the service of the notice, and the respondents to the costs

subsequent .

SUMMONSES to set aside writs. The plaintiffs were the sam e

in two actions, each brought in respect of the same cause of

action . The defendants in the action first dealt with, the wri t

in which was issued 24th August, 1901, were H . R. Sperling ,

R. W. Garbutt, R . M. Horne-Payne and Sperling & Co .

Sperling, Garbutt, and Horne-Payne, were residents of and

Statement . domiciled in England and were members of the firm of Sperlin g

& Co., which firm carried on business in London, England, an d

there only . The defendant, Horne-Payne, while on a trip to

British Columbia for his health, was served with a copy of th e

writ . He entered an appearance under protest, and applied o n

summons to set aside the writ and the service thereof on him .

Dv, In the second action, the writ in which was issued 9th Sep-

tember, 1901, the defendants were the same except that Sperling
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& Co. were omitted . The defendant, Horne-Payne applied on FULL COURT

summons to set aside the writ, or in the alternative, that the

	

1902

action be dismissed as being frivolous and vexatious .

	

June 12 .

The summonses were argued together before IRVING, J., on
2nd December, 1901 .

A. E. McPhillips, K.C., for the summonses .
Wilson, K.C., contra.

(First action . )
IRVING, J. : The plaintiff's issued this writ against a fir m

suing it in the firm name, and against three individuals who ar e
members of that firm, suing them in their individual names, i n

respect of a cause of action not within Order XI.
The firm is an English firm, not carrying on business in British

Columbia, and not having any place of business in British Co-
lumbia. The partners are all resident and domiciled in England.

The writ was served in British Columbia on Mr . Horne-Payne ,
one of the individuals named as a defendant, who was casuall y
in British Columbia. Mr. Horne-Payne now applies unde r
Order XII., r. 19, to set aside the writ on the following grounds :

(1.) The firm of Sperling & Co., being a foreign firm, th e

rules of procedure as applicable to partnerships cannot be use d
against it .

(2.) That the writ is irregularly issued and could not be issue d
in the firm name.

(3.) That the service upon the defendant, Robert Montgomery
Horne-Payne, was irregular ; foreign partners cannot be serve d

with a writ by serving one of them who is temporarily in Britis h
Columbia.

(4.) That the writ is irregular, even against the defendant,
Robert Montgomery Horne-Payne, served in British Columbia ,

because of no leave to serve his partners abroad .
By Order IX., r. 6, a general provision is made for what I ma y

call, for want of a better expression, the substitutional servic e
upon the partnership, but that rule has no application to foreign

firms . Any judgment signed against a foreign firm upon a wri t
so served, would not be valid .

For service on a foreign firm, without the jurisdiction (substi -

OPPEN-
HEIMER

V .
SPERLIN G

LRVING, J .
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FULL COURT tutional or otherwise), leave must be obtained under Order XI.
1902

	

Neither Order IX., r. 6, nor Order XI ., can be invoked in this
June 12. case . That being so, the plaintiff must fall back on the ol d

practice which remains as to individual members, the same as i t
OPPEN-
HEIMER was before the Judicature Rules—you insert the names of the

SPERLING partners whom it is desired to sue, and such writ so framed may
be served on any of the partners who are found within the juris-
diction : per Bowen, L .J., in Western National Bank of Ne w
York v. Perez, Triana & Co. (1891), 1 Q.B. 304 at p. 316 .

The service of the writ will bind him individually and th e
action will proceed against him exactly as it would proceed
against any person resident in this Province—but as Order IX . ,
r. 6 is not applicable to foreign firms, it will not bind the foreig n
firm, nor will the individual so served have any status to repre-
sent that foreign firm unless he causes an appearance to b e
entered for it.

It was said in argument that the addition of the name of th e
foreign firm as a party defendant made the writ bad—and reli-

ance was placed upon the language used by Lord Esher i n
Heinemann & Co. v. Hale di Co. (1891), 2 Q.B. 83 at p . 90. The
Master of the Rolls was there speaking of a writ issued agains t
a firm in the firm name, but apart from that, as Mr . Horne-Payne
was not served as a partner under Order IX., r. 6 nor entered an
appearance for the firm, I do not see how he can raise the ques -

TRYING, J . tion. The summons must be dismissed with costs .

(Second action. )

The summons is connected with the one just dealt with . Mr.
Horne-Payne applies to set aside the writ in this action on th e
following grounds :

(1.) That in the said writ of summons the address of all the
defendants is stated as being at places in England, and out of
the jurisdiction of this honourable Court, and the leave of thi s
honourable Court has not been obtained to issue the said writ .

(2.) The said writ is not in the form prescribed by r . 7 of th e
rules of this honourable Court for writs for service out of th e
jurisdiction .

(3.) That the plaintiff, Sol . Oppenheimer, does not and did
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not at the time of the issue of the said writ reside at the Hotel FULL COUR T

Vancouver, Vancouver, B . C., as indorsed upon the said writ .

	

1902

Or in the alternative for an order that this action may be dis- June 12 .

missed out of this Court as being frivolous and vexatious upon
OPPEN-

the grounds that the plaintiffs have already commenced against REIME R

the defendants and Sperling & Company, and there is now SPERLING

pending in this honourable Court an action wherein the

subject-matter is the same as the subject-matter of this action .

Or in the alternative, for an order that the plaintiffs may b e

ordered to give security for the defendants' costs of this action

upon the grounds hereinbefore stated .

The writ in this case is identical with the writ in the case just

decided, except that the firm name has been omitted in the styl e

of cause.

	

IRVING, J .

The third objection raised and the two alternatives cannot b e

raised by the defendant before appearance .
As to the first and second objections, the writ is in the for m

No. 1, Appendix A, and states the address of the defendants a s

being in England. This seems to me to be quite regular . The

nota belie at the foot of the writ, Forms 3 and 4, Appendix A ,

must refer to the defendants being out of the jurisdiction at th e

time of service of the writ. Summons dismissed with costs .

The defendant, R. M. Horne-Payne, appealed from both orders ,

and the appeals were argued at Victoria, on 12th June, 1902 ,

before HUNTER, C.J., DRAKE and MARTIN, JJ.

A. E. McPhillips, K.C., for appellant : An appearance was

filed under protest, the procedure being based on Mayer v .

Claretie (1890), 7 T.L.R. 40. The writ is improperly issued in

not having the words " not for service out of jurisdiction " in -

dorsed on it : see Annual Prac . 5, 6 ; The W. A. Sholten (1887), Argument .

13 P.D. 8 ; B.C. Rules, Appendix A, Nos. 3 and 4 .

Davis, K.C., for respondents : This irregularity is not men-

tioned in the notice of appeal, and is not now open.

McPhillips : The writ shews that Sperling & Co., are resident

in London, England, and service on the firm cannot be effected

by serving in British Columbia, a member of the firm : see

Russell v. Cambefort (1889), 23 Q .B .D. 526 .
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Davis : I admit that the rules as to service on a firm by
serving a partner do not extend to foreign partnerships .

McPhillips : The writ was improperly issued and should be
set aside ; it cannot be addressed against the firm and it i s
irregular in being addressed against the partners, other tha n
Horne-Payne, who are outside the jurisdiction . He cited
Western National Bank of New York v . Perez, Triana & Co.
(1891), 1 Q .B . 304 ; Indigo Company v. Ogilvy (1891), 2 Ch. 31 ;
Annual Prac. 650, 652 .

Davis : A writ may be issued in the ordinary form agains t
an individual who is outside the jurisdiction, and be kept fo r
service within the jurisdiction : see Fry v . Moore (1889), 23 Q .B.
D. 395 . In Horne-Payne's case the presumption would be that
he was served in his individual capacity and not as a member o f
the firm, and the affidavit of service shews that such was th e
case . [McPhillips : The contents of the affidavit of service
would not be known to the defendant .] On 14th April, 1902 ,
the solicitor for the plaintiff's served on defendant ' s solicitor a
notice that the plaintiff's were content that the name of Sperling
& Co., should be struck out as defendants in the action .

McPhillips : At the time of the service of the notice th e
brief had been delivered, and it was at a date later than tha t
fixed for the sitting of the Full Court.

Per curiam : The name of Sperling & Co., should now b e
struck out of the writ as it never should have been inserted in it,

Judgment . but the names of the other defendants will remain. The appel -
lant should have the costs of the appeal up to the service of th e
notice of the 14th of April, and the respondents should have th e
costs of the appeal subsequent to that date .

Order accordingly.
In the second appeal

A. E. McPhillips, K.C., for appellant, said this was a secon d
action in respect of the same cause of action, the parties being th e

Argument . same except that Sperling & Co., were omitted. The action i s
vexatious as it is not open to plaintiffs in the same country an d

Note :—See Lysaght L'd . v . Clark & Co . (1891), 1 Q .B. 552 .

FULL COURT

190 2

June 12 .

OPPEN-
HELMER

V .
SPERLIN G

Argument .
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in the same Court to bring two actions in respect of the same FULL COURT

cause of action . The concurrent proceedings are prima facie

	

1902

vexatious .

	

June 12.

Davis, K.C., for respondents, said that in the Court below th e

appellant did not ask for a stay .

	

HEIME R

McPhillips : The Judge below gave us no relief . He cited SPERLIN G

McHenry v. Lewis (1882), 22 Ch. D. 397 and The Christiansborg

(1885), 10 P.D. 141 at p. 146 .

The Court dismissed the appeal, but called upon counsel for Judgment

respondents to elect as to which action would be proceeded with ,

and counsel thereupon undertook to discontinue one of the

actions.

	

TROWBRIDGE v. McMILLAN .

	

FULL COUR T

June 12 .

T. sued McM . as the drawer of a bill of exchange payable to T's order, wit h

an alternative claim against McM . on a guarantee that the bill would TROwBRmGE
v

be paid. T. was the manager of the P . C . Line, of Seattle, which MCM I
.
LLAN

owned the steamer Mexico, and the defendant was the agent of the D .

& W . H . N . Co ., and these two principals had through T . and McM .

entered into a charter-party providing that the steamer Mexico should

carry certain freight for which the D . & W . H. N . Co . agreed to pay .

McM. alleged he gave the bill of exchange sued on along with the

guarantee to T . as the balance of the freight moneys due under the

charter-party and the Company set up a claim for demurrage and

advised McM. not to pay .

On an application made by McM . and the Company an order was mad e
adding the Company as a defendant and giving leave to counter-clai m

against the P . C. Line :
Held, on appeal, that the order was properly made as the real parties i n

interest should be brought before the Court .

APPEAL from order of IRVING, J., made 13th March, 1902 ,

adding the Dawson & White Horse Navigation Company as a Statement .

party defendant in the action and granting liberty to the

Practice—Adding parties—Litigation between agents—Principals added .
1902
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Fula. couRT defendant McMillan and the added defendant Company t o

1902

	

deliver a counter-claim and serve it upon the Pacific Clippe r

dune 12. Line as a defendant to said counter-claim .
The plaintiff's action was against the defendant McMillan a s

TROWB RIDG E
v .

	

the drawer of a bill of exchange for $2,501 .75, dated at Van-
MCMILLnN couver 22nd August, 1901, drawn upon the Dawson & Whit e

Horse Navigation Company, payable at sight to the order of the
plaintiff. The plaintiff claimed alternatively upon the followin g
guarantee signed by defendant :

" Vancouver, B .C., Aug. 22nd, 1901 .
" In consideration of one dollar in hand paid I hereby guar-

antee payment of draft made by me on Dawson & White Hors e
Navigation Company for ($2,501 .75-100) Twenty-five hundre d
and one 75-100 Dollars at sight payable in Dawson . "

The plaintiff was the manager of the Pacific Clipper Line, a
Seattle Company which owned the steamer Mexico, and the
defendant was the agent of the Dawson & White Horse Navi-
gation Company, composed of three men living in Dawson an d
owning boats plying between Dawson, Y.T., and St. Michaels ,
Alaska. These two Companies through their respective man-
ager (Trowbridge) and agent (McMillan) entered into a charter-
party on 14th August, 1901, whereby it was agreed that th e
steamer Mexico should proceed from Seattle to Vancouver an d
from there take 1,000 tons of freight to St . Michaels, for whic h

Statement the Navigation Company agreed to pay the Clipper Line a
freight rate of $10.00 per ton . The defendant McMillan in an
affidavit swore that one payment ($10,000.00) on account of th e
charter-party was paid, and that he acting on behalf of th e
Navigation Company drew a bill of exchange (being the on e
sued on in the action) and gave it along with the guarantee to
the plaintiff for the balance of the freight moneys due unde r
the charter-party .

The Navigation Company set up a claim for damages sus-

tained on account of the unseaworthiness of the Mexico, and
through which it was alleged there was great delay in the
receipt of the goods at St. Michaels, and advised McMillan no t
to pay .

On the application of defendant McMillan and of the Navi-
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gation Company the order was made adding the Navigation FULL COURT

Company as a defendant and giving leave to counter-claim

	

190 2

against the Pacific Clipper Line .

	

June 12 .

The plaintiff appealed, and the appeal was argued at Victoria TRO vBBIDG E

on 11th and 12th June, 1902, before the Full Court, composed of

	

v .
MCMILLA N

HUNTER, C .J., DRAKE and MARTIN, JJ .

A. E. McPhillips, K.C., for appellant, said it was a case for a

third party notice and not for adding parties . It is a cardina l

rule that a defendant will not be added against whom the plain -

tiff has no cause of action .

The Court called on
Sir C. H. Tupper, K.C. (Peters, K.C., with him), for respon-

dent : Trowbridge and McMillan have no personal interest, but
each represents his Company . The real parties are the Com-

panies, between whom the real fight must eventually be . The
Court has jurisdiction and will bring the real parties before it .

He cited Montgomery v . Foy, Morgan & Co. (1895), 2 Q.R. 321 ,
where parties were added so as to allow a counter-claim .

[DRAKE, J ., referred to McCheane v. Gyles (1902), 86 L.T.N.S.

217]. Bryce v . Jenkins : Ex part Levy (1901), 8 B .C . 32 ; Ben-

netts & Co . v. Mcllwraith & Co. (1896), 2 Q .B. 264, and Tagart

cQ Co. v . Marcus d Co. (1888), 36 W.R. 469 .
McPhillips, in reply : Motgomery v . Foy, Morgan cf; Co. i s

a decision founded on the Merchants ' Shipping Act, and is dis- Argument .

tinguishable, as here we have a new defendant with no clai m

against the plaintiff. All these new parties are outside the
jurisdiction. There were two transactions (1) as shewn by th e
charter-party for the carriage of 1,000 tons of freight at $10 .00
per ton, making $10,000 .00 which the respondent paid appellant ,
and (2.) a further transaction outside the charter-party and i n
respect to which the bill of exchange and guarantee wer e
given. The charter-party is at an end, and we are entitled to a
personal judgment against McMillan on proving the note. This
is the case of an agent who has made himself personally liable ,
and we could sue either the principal or the agentwe hav e
sued one and we cannot be forced to sue the other. He cited
Randall v. Robertson (1896), 16 C .L.T. 203 ; Faulds v. Faulds
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et at (1897), 17 P.R. 480 ; In re Harrison (1891), 2 Ch. 349 ;

Henley v . Reco Mining & Milling Co . (1900), 7 B.C. 449 ; Fraser

River Mining Co. v. Gallagher (1895), 5 B.C. 82, and Wilson ,

Sons & Co. v. Balcarres Brook Steamship Co . (1893), 1 Q.B. 422 .
TROWBRIDGE

	

v .

	

By bringing in a party at each end of the action in this way th e
MCMILLax Court is going further than any other Court has ever gone a s

appears from the cases .

Per curiam : The appeal should be dismissed with costs .
The real parties should be before the Court, but here only th e

Judgment . shadows have been litigating . Under such circumstances the
Court would be remiss if it did not permit the real parties in

interest to be brought before it, and thereby avoid multiplicity
of suits.

Appeal dismissed.

FULL COURT IN RE SUCCESSION DUTY ACT AND IN RE THE

	

1902

	

ESTATE OF SCOTT McDONALD.

July 29
.	 Succession duty—Money on deposit in Bank by foreigner—Revenue—B. C .

	

RE

	

Stat . 1899, Cap . 68, Sec . 4 .
SUCCESSIO N
DUTY ACT Succession duty is payable upon money, on deposit in a Bank in this Pro -

vince, belonging to a person domiciled in a foreign country at the tim e
of his death .

APPEAL from judgment of WALKEM, J .

In April, 1900, one Scott McDonald, being domiciled in th e
State of Washington, died at Spokane, leaving inter edict the
sum of $375,759.73 on deposit in the Bank of Montreal, Nelson ,
which he had disposed of by will . The will was probated a t
Spokane, in May, 1900, and in British Columbia, in July, 1900 .
By his will McDonald directed his executors to collect and con-

vert into money all debts due to him and to sell his real estate

Statement .
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and personal property not disposed of by the will and convert FULL COURT

the same into money, and as the money was obtained, to pay it 190 2

into the Savings Department of the Bank of Montreal, in July 29 .

Nelson, and let it remain there on interest until paid out in
RE

settlement of legacies. The Registrar of the County Court at SUCCESSION

Rossland fixed the sum of $12,412 .98 as the amount of the suc- DUTY AC T

cession duty payable. The executrix and executors and th e

legatees appealed and WALKEM, J., dismissed the appeal .

An appeal was then taken to the Full Court, and the appea l

was argued at Victoria, on 12th June, 1902, before HUNTER, C.J. ,

DRAKE and MARTIN, JJ.

Bodwell, K.C., for appellants : The property of persons not
domiciled in the Province is left to be interpreted by the genera l

law, and a chose in action is property where its owner is domi-
ciled. See Railroad Company v. Pennsylvania (1872), 15 Wal-

lace, 300, judgment of Field, J., at pp . 319-20, which shews that in

this case there was no property in the Province .

There is a wide distinction between probate duty and succes-
sion duty. Personal property in respect to succession duty

depends on domicile : see Thomson v. Advocate General (1842),

12 Cl. & F. 1, at p. 28, Lord Campbell's judgment. He cited also

In re Badart 's Trusts (1870), L.R. 10 Eq. 288 ; Wallace v . At-

torney-General (1865), 1 Chy. App. 1 ; Attorney-General v.

Campbell (1872), L.R. 5 H.L. 524 ; Lyall v. Lyall (1872), 15 Eq . Argument .

1 at p. 9 ; In re Goodman 's Trusts (1881), 18 Ch. D. 286 ;

Colquhoun v. Brooks (1887), 19 Q .B.D. 400 at p. 408. If any

other construction is given to the meaning of the Act, then the

Act is ultra vires .

In Attorney-General of Ontario v. Newman (1901), 1 O.L.R .
511, the point of ultra vires was not raised, and not decided, bu t

there the Court in holding that succession duty was payabl e
went upon the ground that it was administration, but there I

submit the Court went fundamentally wrong, as that woul d
change the whole substantive law . It is not a settled point
whether an administrator could sue without administration, bu t

the practice is to take out administration to protect creditors .

He cited Dicey on the Conflict of Laws, 462 ; Harper v. Butler
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FULL COURT (1829), 2 Peters, 239 and Wilkins v. Ellett (1882), 108 U .S . 256 .

1902

	

The English Courts have held that a duty is imposed on prop -
July 29, erty in the country, and our Act has not gone beyond th e

Imperial Act in respect to property except only as to such prop -
R E

SUCCESSION erty as is situate within the Province . Debts owing to persons
DUTY AcT outside the Province are outside the section . The Legislature

cannot bring inside the Province property which is outside ,
MacLeod v. Attorney-General of New South Wales (1891), A .
C. 255 . By the interpretation clause in the section the prop-
erty of persons domiciled outside the Province is exclude d
except the classes of property specially mentioned .

MacNeill, K.C., on the same side : Money in a Bank is a
chose in action . He cited Harding v. Commissioners of Stamps
for Queensland (1898), A .C . 769 .

Maclean, D. A.-G ., for the Crown : It is only by a fiction that
a chose in action is deemed to follow the domicile of its owner,
and this fiction should not be invoked to defeat the provisions o f
the Succession Duty Act as this property is receiving the protec -

Argument . tion of our laws, and title to it can be conferred only by a gran t
of probate issued by our Courts. All the cases in point wer e
carefully considered by Chancellor Boyd in Attorney-General of
Ontario v. Newman (1900), 31 Ont. 340, affirmed on appeal ,
(1901), 1 O .L.R. 511 . He referred especially to Pullman's Palace
Car Co. v. Pennsylvania (1890), 141 U.S. at pp. 18, 36 ; Th e
People ex rel . Hoyt v . Commissioners of Taxes (1861), 23 N.Y.
at p . 228 ; In the Will of Currie (1899), 25 V.L.R. 224 and In re
Estate of James T. Swift (1893), 137 N.Y. 77 .

The interpretation clause in our statute is not exhaustive.
Bodwell, in reply, cited Ruckgaber v . Moore (1900), 104 Fed .

947.
Cur. adv . volt.

29th July, 1902 .
HUNTER, C.J . : Scott McDonald, being domiciled in the Stat e

of Washington, died at Spokane, April 4th, 1900, leaving inter
alia, the sum of $375,759.73 on deposit at the Bank of Montreal ,

HUNTER, C .J .
Nelson, which he had disposed of by will . The will was dul y
probated at Spokane, May 26th, 1900, and in British Columbia ,
July 11th, 1900, and a contest has arisen between the executors
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and the Crown on the question of the payment of succession FULL COURT

duty, which was fixed by the Registrar at $12,412 .98, and

	

190 2

affirmed by Mr. Justice WALKER on appeal .

	

July 29 .
In Harding v. Commissioners of Stamps for Queensland

(1898), A C. 769, the Privy Council had occasion to consider an SUCCESSIO N

enactment declaring " succession duty chargeable in respect of DUTY AC T

all property within Queensland although the testator or intestat e
may not have had his domicil in Queensland . " And the judg-
ment says, "that enactment is calculated to meet such cases a s
the present one, and if retrospective would be conclusive i n
favour of the respondents, " that is, the estate would have bee n
liable to pay the duty. The property in question consisted o f
choses in action belonging to a testator domiciled out of Queens -
land at the time of death, and, concerning the property, the
judgment says, " and as regards locality it is clear that th e
assets now in question have locality in Queensland, but that
does not affect the beneficial interest to which succession duty i s
attached, and which devolves according to the law of the owner 's
domicil ." The Privy Council decided that the enactment was
not retrospective, and therefore that the estate was not liable ,
but it is clear from the judgment that under such an enactmen t
it would have been liable had the death taken place after th e
statute came in force .

On a similar enactment in Ontario, the Courts there have hel d
that choses in action belonging to a testator domiciled without HUNTER, C .J .

the jurisdiction are liable to succession duty : Attorney-General
of Ontario v. Newman (1900), 31 Ont . 340, affirmed by the Court
of Appeal (1901), 1 O.L.R. 511 ; so that if there is nothing in the
statute now to be considered which has the effect of modifyin g
the otherwise sweeping character of the enactment imposing th e
duty, the decision must be in favour of the Crown .

A difficulty, however, arises from the fact that an interpreta-

tion clause has been added to the enactment. The section (1899 ,
Cap. 68, Sec . 4) imposes succession duty on " (a.) All property sit-
uate within this Province, and any interest therein or incom e
therefrom, whether the deceased person owning or entitled theret o
was domiciled in British Columbia at the time of his death, or
was domiciled elsewhere, passing either by will or intestacy . "
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FULL COURT So far identical with the Ontario enactment, and practically with

1902

	

that of Queensland. But the following is added : " The words

July 29. ` all property situate within this Province ' shall include all

policies of insurance, wherever entered into, or wherever payable ,
R E

SUCCESSION and all mortgages upon property of any kind situate or partl y
DUTY Acr situate in this Province, and all choses in action of whateve r

kind soever, wherever entered into or wherever payable, al l

shares, stocks, bonds, debentures and other securities for money ,

no matter where the corporation or other body issuing the sam e
may be located, belonging to the estate of any person dying i n

this Province, who was at the time of his death domiciled in thi s

Province ." This clause is inartistically framed, as the words

"choses in action " would obviously embrace most, if not all, o f

the classes of property specifically mentioned, but we must, i f
possible, assign some construction to the whole enactment as wil l

avoid the necessity of holding any of it useless surplusage .

It is evident at the outset that the expression " who was a t

the time of his death domiciled in this Province " must be taken

to qualify the whole of the interpretation clause, and not merel y

the words " shares, stocks, bonds," etc ., because it could not hav e

been intended to tax " all policies of insurance and all choses i n

action wherever entered into or wherever payable, " belonging t o

persons domiciled without the jurisdiction, which would of

course, be ultra vires.
HUNTER, c .a . This being so, I was at first inclined to think that when th e

Legislature used the words " shall include, " it meant that th e

section was to embrace certain classes of property belonging to

persons domiciled in the Province which, in its opinion, woul d
not otherwise necessarily fall within the ambit of the Act, and

that therefore by implication it meant to exclude such propert y

belonging b persons domiciled elsewhere. In this view the Act

would render liable to duty practically all personal propert y
belonging to persons domiciled within the Province, and all per-

sonal property, save such as is mentioned in the clause, belongin g

to persons domiciled without the jurisdiction . And I was dis-
posed so to think the more readily, as even with this limited con-

struction a large class of mobilia would have been brough t
within the Act which would not otherwise have been liable to



IX.]

	

BRITISH COLUMBIA REPORTS.

	

17 9

succession duty under the decisions : see Thomson v. Advocate- FULL COURT

General (1842), 12 Cl . & F. 1 ;

	

Wallace °v. Attorney-General 1902

(1865), 1 Chy. App. 1 ; yet all portions of the enactment would July 29 .

be in this way assigned a substantial meaning, and no part of it
RE

would become mere surplusage ; and then it would only have SUCCESSION

remained to examine whether there was anything in the other
DUTY ACT

parts of the Act which would negative or support this view.

But on further reflection I think that the true view of th e

matter is that this interpretation clause was not intended to hav e

any exclusive effect as regards any property belonging to persons

domiciled without the Province, but was intended to have inclu-

sive effect as regards certain mobilia belonging to persons

domiciled within the Province .

For the purposes of taxation, personal property, or, to use a

shorter expression, moveables, may be divided into four classes,

namely :

(1.) Moveables locally situate in British Columbia, belongin g

to persons domiciled in British Columbia.

(2.) Moveables locally situate in British Columbia belongin g

to persons domiciled elsewhere.

(3.) Moveables locally situate elsewhere belonging to person s

domiciled in British Columbia .

(4.) Moveables locally situate elsewhere belonging to person s

domiciled elsewhere.

	

HUNTER, C .J .

The first two classes are obviously made liable to the duty ; the
fourth could not be, as such legislation would be brutum fulmen

and I think it is the office of the interpretation clause to remov e

any doubt as to the third ; at all events, with regard to the dif-

ferent kinds of rnoveables specified in the clause . The Legisla-

ture could not possibly imagine that any one could entertain an y
doubt as to its intention in respect of class 1, nor as to class 2 i n

view of Harding v . Commissioner of Stamps for Queensland ,

supra, but it did evidently consider that there might be som e

doubt as to its intention with regard to class 3, as although suc h

moveables have been heretofore subjected to legacy duty, as

appears by Attorney-General v. Napier (1851), 6 Ex. 217 ; and

Wallace v. Attorney-General (1865), 1 Chy. App. at p. 6, there
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FULL COURT were no decisions shewing that they had ever been made liabl e

1902

	

to succession duty.

July 29 .

		

Now, it cannot be said that a clause, whose office is to remov e

doubts, is superfluous, and this being so, I think it is more i n
RE

SUCCESSION consonance with the recognized rules of construction to hold tha t
DUTY ACT this clause was inserted to remove doubts as to a large class of

property, and thereby give the expression " or was domicile d
elsewhere " its full legitimate meaning, than to hold that the onl y

real effect of the insertion of the clause was to honeycomb th e

phrase in question.

No doubt it may be said that as there are two possible con-
structions of the section, the rule commonly invoked in relation

to taxing Acts, viz. : that the burden should clearly appear to be

imposed, ought to be applied . But the rule does not go so far a s

HUNTER, C .J . to require us to adopt a construction which would have the effect

of cutting down the plain language of the operative parts of th e
Act, when this can be fairly avoided by adopting, as commande d

by the Interpretation Act, such construction " as will best ensure

the attainment of the object of the Act according to its tru e
meaning, intent and spirit. "

As the only question argued was as to whether the statute
applied to the property in question, it is unnecessary to dea l

with the other points raised in the notice of appeal .
The judgment should be affirmed .

DRAKE, J . : The deceased died on the 4th of April, 1900, a

resident and domiciled in the United States. At the time of hi s
death he had on deposit with the Bank of Montreal, at Nelson ,

DRAKE, J . B.C., a large sum of money, over $300,000 .00 . His will was pro -
bated in the Superior Court of Spokane County, State of Wash-
ington, on 26th May, 1900, and a copy of the said will was seale d

for probate in the Supreme Court of British Columbia, on th e

11th of July, 1900 .

The Crown claims that this estate is liable to succession dut y
under section 2 of Cap. 68 of 1899, which enacts that all propert y

situate within the Province, whether the deceased owner wa s
domiciled in British Columbia at the time of his death, or wa s
domiciled elsewhere shall be subject to succession duty ; and
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property was declared to include choses in action belonging to FULL COURT

any person dying in this Province who was at the time of his

	

1902

death domiciled in this Province .

	

July 29 .

This latter part of the section apparently limits the property
RE

on which the duty is payable to a person dying in the Province, SUCCESSION

and domiciled there at his death .

	

DUTY ACT

The first part of the section, however, refers to property belong -
ing to the deceased, whether he was domiciled in the Province or

not. This section is apparently intended to include all propert y
belonging to the deceased in the Province, and all property belong -

ing to the deceased out of the Province, if he dies within or was
domiciled in the Province . The latter part of the section is not

a limitation of the first part, but an expansion of the genera l
term used to property outside the Province.

The contention of the appellants is, first, that this sum is a
debt due by the Bank to the deceased, and is therefore legall y
located at the place where the deceased was domiciled. It does

not appear whether the money was on deposit or only a drawin g

account ; in either case it would be a chose in action and, as such ,

recoverable by action at law in the Provincial Courts.
Mr . Bodwell cited in support of his contention that the per-

sonal assets of a foreigner were assets at the place of his domicil ,
and not assets in the Province, the case of Wallace v. Attorney -

General (1872), 1 Chy. App. 1 . That case was decided on th e
English Statute, and Lord Cranworth held that the English DRAKE, J .

Statute did not authorize the imposition of succession duty i n
such a ease, but said that Parliament had no doubt power to ta x
the succession of foreigners to personal property, but such an
intention should not be presumed unless clearly stated . But a
case very similar to this, Attorney-General of Ontario v . New-

man (1901), 1 O.L.R. 511, was relied on by the Crown . The
language of the Act under which that case was decided is in
substance the same as ours ; and in that case it was contended
that the situs of the property was that of its owner a foreigne r
domiciled abroad ; but the Court held that the Act of th e
Ontario Legislature covered that ground the same as ours does ,

and therefore the legal fiction of situs being that of the foreig n
owner could not be invoked . Dicey in his Conflict of Laws, p .
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FULL COURT 318, says that property which consists of debts or choses i n

1902

	

action must be held to be situate at the place where it can be

July 29, effectually dealt with, or where the debtor or other person

RE

	

against whom a claim exists resides, or, in other words, debts o r

SUCCESSION choses in action are generally to be looked upon as situate in th e
DUTY ACT country where they are properly recoverable, or can be enforced .

The money or chose in action in the present case is only recover -

able in our Provincial Courts by the legal personal representativ e
here, and not in the Court of the State where the deceased was

domiciled. The rule in England is clear that moveable propert y
wherever situate which a successor claims under a will, or unde r

the intestacy of a deceased person dying domiciled out of th e
United Kingdom, is not liable to succession duty .

This leaves the only other question to be discussed, which i s
that it was ultra vices the Legislature to impose a duty on prop-
erty which, by a fiction of law, is claimed to be existing at th e
foreign domicile of the deceased . The maxim mobilia sequeste r

personam is not of universal application, but is subject to legis-

lative restriction. Debts and choses in action have to b e
DRAKE, J. recovered in the Provincial Courts, and by the legal persona l

representative of the deceased, who is responsible for probate a s
well as succession duty. It is perfectly true that there are and

must be many cases when it may be difficult to ascertain the
legal status of the legatees, or persons claiming as next of kin .
Some of those cases were mentioned by Lord Cranworth in th e

above case of Wallace v. Attorney-General, but it will be
sufficient to deal with these cases when they arise . I think that

on the particular case we have to deal with, the Act is not -ultra

vices, though some other classes of cases covered by section 2 ma y

in the future raise such questions . I am therefore of the opinion

that the appeal should be dismissed.

MARTIN, J. : In construing the section under consideration, i t
is well to bear in mind the following rule of construction lai d

down by the Interpretation Act, Sec . 10, Sub-Sec . 49 :
" Every Act and every provision or enactment thereof, shall be

deemed remedial, whether its immediate purport be to direct th e
doing of any thing which the Legislature deems to be for the

MARTIN, J .
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it deems contrary to the public good,—and shall accordingly

	

1902

receive such fair, large, and liberal construction and interpreta- July 29.

tion as will best ensure the attainment of the object of the Act,
RE

and of such provision or enactment, according to their true in- SUCCESSION
DUTY ACTtent, meaning, and spirit . "

In Ontario there is a clause of the Succession Duty Act o f
that Province, R .S.O. (1897), Cap . 24, Sec. 4, Sub-Sec. 2, similar
to ours, which has lately been discussed in the case of the Attor-

ney-General of Ontario v. Newman (1900), 31 Out . 340 ; (1901) ,
1 O.L.R. 511 ; and the six Judges who sat on the case above an d
below were unanimous in deciding it in favour of the contentio n
of the Crown as herein advanced, and after perusing the judg-

ments in that case, wherein the authorities are exhaustively
examined, I am wholly in accord with the view there taken .

But it is suggested that we should come to a different conclu-
sion in the case at bar because there are in our section certai n
additional words not in the corresponding Ontario section . The
first part of our section, which is the same as that of Ontario ,
covers all cases of property passing by will or intestacy irres-

pective of domicile. If the additional words are to be taken a s
a definition of the expression " all properties situate within thi s
Province, " I am of the opinion that it is not an exhaustive one ,
but an enumeration of various classes of property as a matter o f
precaution . But on the other hand if they are to be construed MARTIN, J .

as a definition of property belonging to an estate, they must b e
restricted to the estate of a " person dying in this Province wh o
was, at the time of his death, domiciled in this Province, " and in
such case they do not apply to the estate now in question ,
because at the time of his death the testator was domiciled a t
Spokane, in the State of Washington, U. S. A .

Further, I take the precaution of mentioning the fact, so tha t
it may not be deemed to have been overlooked, that the wil l
itself contains some remarkable illustrations of the testator 's
wish to keep the bulk of his estate within the control of the law s
of this country, and in support of the principle of construction
first above cited it would appear to be in conformity to the spiri t
of a broad public policy to hold that anyone so seeking to derive

18 3
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benefit from the stability of the institutions of this country by
putting his estate under its protection, should not be taken a s
having in contemplation an objection to contribute to the revenu e
of such country .

In my opinion the appeal should be dismissed with costs .

Appeal dismissed.
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Mining law—Adverse claim—Affidavit and plan—Condition precedent t o

	

April 17.

	

right to proceed—Plan must be based on actual survey .

In an adverse action the plan to be filed pursuant to section 37 of the
Mineral Act must be based on a survey made by a Provincial Lan d
Surveyor .

The filing of the affidavit and plan pursuant to said section is a conditio n
precedent to the plaintiff's right to proceed with his action .

Decision of MARTIN, J ., reversed, HUNTER, C .J ., dissenting .

APPEAL from order of MARTIN, J .

During the course of the trial of an adverse action under the
Mineral Act, a question arose over the admissibility and validit y
of the affidavit and plan which the plaintiff had filed in intende d

compliance with section 37 of the Mineral Act. It appeared
that the map or plan filed had been drawn by a Provincial Lan d

Surveyor from measurements furnished him by the plaintiff .
The jurat of the affidavit made by the plaintiff asserting hi s

adverse claim did not set out the date on which the affidavi t

was sworn .
His Lordship held that the affidavit and plan were admissibl e

and that the plan was prima facie in compliance with the Act,
and he granted the plaintiff an adjournment for the purpose of

having a survey made of his adverse claim. The defendants

PAULSO N
V .

BEAMAN

Statement
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appealed, and the appeal was argued at Vancouver on 17th FULL COURT

April, 1902, before HUNTER, C .J., WALKEM and IRVING, JJ.

	

1902

Davis, K.C., for appellants : The plan must be based on an 	
April 17 .

actual survey made by a Provincial Land Surveyor ; and the PAULSON

affidavit was defective .

	

BEAMAN

S. S. Taylor, KC., for respondent : The filing of the affidavi t

and plan is not a condition precedent to the right of action —
they do not go on the Court records, but are for the information
of the Mining Recorder and the public.

WALKEM and IRVING, JJ., being of the opinion that the plan
must be made by a Provincial Land Surveyor, from the notes o f

a Provincial Land Surveyor, and that the filing of such a plan
was a condition precedent to the plaintif f ' s right to proceed with

the action, the appeal was allowed with costs, and the action
dismissed with costs, HUNTER, C.J., dissenting.

Subsequently the following judgments were handed down :

HUNTER, C .J. : In this case the trial was proceeding before
Mr. Justice MARTIN, when difficulties arose over the question of

the admissibility and validity of the affidavit and plan whic h
the plaintiff had filed in purported compliance with the pro-
visions of section 37 of the Mineral Act, which resulted in th e

learned Judge holding that the affidavit and plan were admissibl e

and were prima facie in compliance with the Act, and the HUNTER, C .J .

plaintiff was granted an adjournment for the purpose of having
a survey made of his adverse claim, and it is this adjudicatio n

and order that are complained of .
Mr . Davis takes the ground that on it being made to appea r

that the plan was not based upon the survey made by the Pro-
vincial Land Surveyor, but was made from notes supplied hi m

by the plaintiff, the learned Judge should have thereupon
dismissed the action, because, as he contends, the statute require s
the plan to be based on a survey made by a Provincial Lan d
Surveyor, and makes the filing of such affidavit and plan a sine

qua non of the plaintiff's right to litigate his claim, and this i s

the view, as I understand it, that is accepted by the other mem-

bers of the Court, with the result that the appeal is allowed and
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1902

	

judgment in the action .

April 17 .

	

Assuming that we are entitled to consider these matters ,

— coming up the way they do in this appeal, as to which I feel ver y
PAULSON

v .

	

much doubt, but which I do not think it necessary to stop t o
BEAMAN

discuss, I am of opinion that it is not correct to say either tha t
the plan must be based on a survey by a Provincial Land
Surveyor, or that the filing of the affidavit and plan is a sine

qua non of the right to prosecute the action .
To deal with the last point first. The section as it stands on

the statute book is section 37 of R .S.B .C. 1897, Cap. 135, as
amended by 1898, Cap . 33, Sec . 9, and 1899, Cap . 45, Sec .
13, the latter amendment being immaterial for the presen t
purposes .

The Revised Statute required the plaintiff to commence hi s
action within the sixty days, to file the copy of the writ with th e
Mining Recorder within twenty days after the issue thereof, an d
to prosecute the action with reasonable diligence, and failure t o
so commence or prosecute, was to be deemed a waiver of hi s
claim. It is manifest, I think, that the provision requiring the
filing of a copy of the writ is not for any purpose connected
with the litigation, but to inform the Mining Recorder an d
the public that the litigation is going on . So likewise at th e
termination of the litigation, the successful party may an d

c • J • generally does file with the Mining Recorder a certified copy o f
the judgment.

By the Amending Act of 1898, the information thus require d
to be given to the Mining Recorder and the public is supple-

mented by requiring the plaintiff to also file an affidavit settin g
forth the nature, boundaries and extent of his claim, togethe r
with a plan made and signed by a Provincial Land Surveyor,
and obviously this is an improvement on the former Act, as a
sworn statement respecting the locus in quo, accompanied by a
surveyor's plan capable of that ocular inspection which alway s
aids much in such matters, is required to be filed for the use of
the Mining Recorder and the public .

It is clear, I think, from the wording of the section, that th e
filing of the copy of the writ and of the affidavit and plan all

HUNTER,
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stand on the same footing, and the juxtaposition of the require- FULL COURT

ments to my mind implies that they are all for the same pur-

	

1902

pose, and, as I have already said, it is plain that the filing of the April 17 .

copy of the writ cannot be required for the purposes of the
PAULSO Nlitigation .

	

v .

The statute, moreover, makes a failure to commence or prose- BEAMA N

cute the action in the required manner a waiver of the plaintiff's
claim, that is, such failure automatically puts an end to th e
adverse claim in favour of the defendant, but not so in the cas e
of a failure to file the copy of the writ or the affidavit an d
plan.

Again, if the proceedings other than the filing of the copy o f
the writ are required for the purposes of the litigation, why i s
it that they are not required to be filed in Court or delivere d
to the opposite party ? It is, moreover, clear that the filing o f
these documents cannot be a condition precedent to the right to
commence the litigation, as they are to be filed after actio n
brought, and it is, I think, doing violence to reason to hold tha t
such filing is a condition precedent to the right to continue th e
litigation, although I see no reason to doubt that th e
defendant may invoke the general jurisdiction to stay proceeding s
in the event of non-compliance . The truth of the matter is ,
that we find an enactment relating to ancillary proceedings i n
the office of the Mining Recorder set in the middle of an enact -
ment relating to legal proceedings like a boulder in a bed of HUNTER, C .J .

conglomerate, which will not surprise anyone who is aware that
any member of the House may initiate legislation of this sort
without its having undergone any previous supervision by
some law officer of the Crown .

But, if I am wrong in this view, I am of opinion that in an y
event there is nothing in the Act that requires the plan to be
based on an actual survey . All that is required is that the plan
should be, in the words of the section, " made and signed by a
Provincial Land Surveyor. " Now, it seems to me, that as Mr .
Taylor pointed out, the word " made " is interpreted for us i n
sub-section (c.) of the previous section, and it is evident that
there it is not used in the sense contended for by Mr . Davis ,
and it is a rule that a given word shall be assigned the same
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meaning, as far as possible, throughout the statute as regard s

the same subject matter : see Hardcastle, p . 186, Courtauld v .

Legh (1869), L .R . 4 Ex. at p. 130 ; In re National Savings

Bank Association (1866), 1 Chy . App. at pp. 549-550; Dover Gas-

light Company v. Dover (1855), 1 Jur. N.S. at p. 813 .
If it had been the intention of the Legislature to require th e

survey then nothing would have been easier than to have sai d

so, but it seems to me that this was advisedly not required, a s

the adverse claimant might thereby have been put to needles s

expense in the event of the other party quitting the contest .

For these reasons, I think the appeal should be dismissed with

costs .

IRVING, J. : Within the last few years the Legislature has

insisted upon the person claiming an adverse right filing in th e

Recorder's Office an affidavit setting forth the nature, bound-
aries and extent of his adverse claim ; together with a map or
plan thereof made and signed by a Provincial Land Surveyor .

The affidavit and plan must be filed within twenty days afte r

the issue of the writ . Whether the object of the Legislature

in requiring this to be filed was to pin the claimant down to a
statement of his claim at an early date, and so prevent fraud ,

or to enable the defendant to elect whether he would abando n
the part claimed, or merely for the information of the Depart-

ment, or as a notice to the public, or for accelerating the trial, i t

is unnecessary to discuss .

The affidavit and plan must be filed within that time, or
within such extended time as may be allowed by the Court .

We have had numerous applications, under this section, for a n

extension of time, which has been granted in many cases, an d

in other cases the extension refused ; and in all cases where th e
time was not extended the action was supposed to be at an end .

The usual ground put forward on an application for an exten-
sion, is that the snow on the ground prevents the surveyor fro m

making his survey .

A map, to be made by a Provincial Land Surveyor, in my
opinion, must be something more than a picture prepared by a

Provincial Land Surveyor from data supplied to him by one of
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the parties to the action . The filing of such document is not, FULL COURT

in my opinion, within the spirit or letter of the Act. At the

	

1902

trial of the action, it was made to appear that the map filed had April 17 .

been drawn by a Provincial Land Surveyor from measurements
PAULSON

furnished him by the plaintiff

	

v .

The statute ought, I think, to be construed as requiring the BEAMAN

filing of the plan within twenty days as a condition preceden t
to carrying on the prosecution of the action after that period .
Had no plan at all been filed, the defendant would have been a t
liberty to apply to dismiss the action, and the same applicatio n
could have been made if it were known that the plan filed wa s
a mere dummy plan .

When it was made apparent at the trial that the statute ha d
not been complied with, I think the Judge should have deal t
then and there, and dismissed the action. This course, however ,
was not adopted ; but, instead, the trial was adjourned in orde r
that the plaintiff might complete his evidence. This adjourn-
ment was quite unnecessary . It delayed the defendant in getting
his certificate . It prevented him from giving affirmative evi-
dence of his title, if such evidence was necessary . I think we
should now make the order that the learned Judge ought t o
have made, namely, dismiss the action on the ground abov e
stated. The appeal will be allowed, and the action dismissed .

Appeal allowed, Hunter, C.J., dissenting .

IRVING, J .
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CENTRE STAR MINING CO., LTD. v. ROSSLAN D

MINERS UNION ET AL .

Discovery—Miners ' Union—Witness in dual capacities—One subpoena—Con-
duct money—Objection as to sufficiency of—When to be taken .

CENTRE STAR
v .

	

A Miners' Union entered an appearance in an action and by statement o f
ROSSLAND

	

defence raised the objection that it was not shewn that the defendan t
MINER S
UNION

	

was a legal entity capable of being sued :

Held, that defendant by so pleading must be deemed, before the trial of th e
action to be a corporation for the purposes of the litigation, and s o
compellable to make discovery .

Where it is sought to examine for discovery in his dual capacity, one of th e
defendants in an action, who is also secretary of another defendant ,
two subpoenas are not necessary .

On an examination for discovery, if the witness has an objection, such as
the payment of insufficient conduct money, he should take the objec-
tion before the examiner, and he will not be allowed to raise it on a n
application to compel his attendance to answer questions which he has

refused to answer .

THIS was a summons in Chambers on the part of the plaintiff
for an order to compel certain defendants to make discovery, and

for further examination of the financial secretary of the defend-

ant Union. The action was for damages for conspiracy, in un-

lawfully procuring a strike of the plaintiff's employees. The
order sought by the application, so far as this report is concerned,

was : (1.) To require the defendants, the Rossland Miner s

Union, to forthwith file an affidavit of documents in their pos-

session in the custody of their secretary ; (2.) and that the

defendant, Frank Woodside, as financial secretary of the defend -
ant Union, attend at his own expense before the special exam-

iner and submit to examination for discovery . The summons

was heard at Nelson, before MARTIN, J., 13th February, 1902 .

S. S. Taylor, K.C., for defendants : With regard to the appli-

cation to compel the ;Miners Union to make discovery of docu-

ments, it is not shewn that the Union is a company, corporation ,
partnership or individual, which are the only entities known t o

MARTIN, J .
(In Chambers)

190 2

Feb . 13 .

Statemen t

Argument



IX.]

	

BRITISH COLUMBIA REPORTS.

	

19 1

the law as capable of being sued ; neither is it shewn to be regis- MARTIN, J .
(In Chambers)

tered as a trade union under the provisions of the Trades Union

	

--
1902

to compelling the attendance of Woodside for examination, 	 Feb . 13 .

Woodside, besides being secretary of the Union is sued as an in- CENTRE STAR

dividual. Only one subpoena was issued to him for his examina-

tion, although it was intended to examine him in the dua l
capacity. Two subpoenas were necessary and double conduct

money .
Galt, for plaintiff : In answer to the first objection, an appear-

ance has been entered for the Union to this action, in the usua l
form, and a notice changing solicitor, signed on behalf of the
Union by its secretary has been served . By pleading over, and

raising this objection as an issue in the action, instead of movin g
to strike out the Union 's name from the proceedings, the plaintiff
is thereby entitled to enforce discovery for the purpose of estab-

lishing this issue in its favour . The Union has submitted to th e
jurisdiction of the Court, and no presumption can be mad e
against its being a legal party. Then, as to Woodside, it is quit e
proper to include more than one person in one subpcnna, an d
therefore one person may be subpoenaed in two capacities . With
regard to the conduct money, no objection was taken on tha t
score before the examiner.

MARTIN, J . : Upon the facts disclosed and for the purposes of
this application the Miners' Union should be deemed to be a cor-

poration, and so should make discovery .

The subpoena was valid for the witness in both capacities .
The objection as to conduct money (if a good one) should hav e
been taken on the examination .

Order that witness attend again at his own expens e
for examination—Costs to the plaintiff in any

event as against all defendants in default .

Act ; it cannot therefore be called upon to make discovery . As

V .
ROSSLAN D

MINERS
UNIO N

Argumen t

MARTIN, J .
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RAE v. GIFFORD .

Election petition—Presentation of—Time—Computation of .

An election petition under R .S .B .C. 1897, Cap . 67, Sec . 214, must be filed

within twenty-one days of the exact time of the return .

Decision of MARTIN, J ., reported in (1901), 8 B .C . 273, affirmed, IRVING, J. ,

dissenting .

APPEAL from the judgment of MARTIN, J., reported in 8 B.C.
273, by which the petition against the return of the defendant a s
a member of the Legislative Assembly of British Columbia for
New Westminster Electoral District was dismissed on a prelim-
inary objection .

By section 214 of the Provincial Elections Act, an electio n
petition " shall be presented within twenty-one days after the
return has been made, to the Registrar of the Supreme Court . "

The evidence of the Deputy Provincial Secretary, Mr . Reddie,
as to the receipt of the return from the Returning Officer was i n
part as follows :

" When did you receive this ? (indicating return). On the
21st ; the date is on the back of the document .

"You received it on the date stamped there ? Yes, the 21st
of September, 1901 .

"Now, Mr . Reddie, who opened the letter addressed to you ?
I did, as far as I can remember.

" You have nothing to impress it on your memory as t o
whether you opened it or not ? Still, it is addressed to yo u
personally ? Oh yes, it could have been opened by the first cler k
as it is an official document . I was in the office the day it wa s
received, and so far as I know I opened it on that day, becaus e
I was present at my office.

" Now, about what time of the day did you open that letter ?
Well, the office opens at 9 o'clock, and I would have opened i t
between 9 and 9.30 on the 21st of September, 1901 . I believe
the mail is as a rule distributed by that time . "
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The petition was filed with the Registrar on 12th October, FULL COURT

sometime between 11 .30 a .m. and 1 p .m .

	

7902

MARTIN, J., dismissed the petition, holding that it was presented June 17 .

too late.

The appeal was argued at Victoria, on 16th June, before

	

RAE

HUNTER, C.J., DRAKE and IRVING, JJ .

	

GIFFORD

Joseph Martin, K.C., for appellant : Fractions of a day ar e

not taken into account in the computation of time unless ther e
are some special reasons . At p. 147 of Vol . 12, Encyclopedia of
the Laws of England, the rule (which is borne out by the cases )
is stated to be that " time should be so computed that the day
` from ' or ` after ' which the time is fixed is excluded from suc h
computation, and the day on which the act is to be done, o r
`until ' which some act is prohibited or protection afforded, i s
included therein . " Time as used in the Act is very inaccurate,
and it would seem that twenty-one whole or clear days are give n
for filing a petition. He cited : In re North : Ex parte Hasluck

(1895), 2 Q.B. 264 ; Pugh v. Duke of Leeds (1777), 2 Cowp. 714 ;
Elphinstone on Deeds, 124 ; Ex parte Fallon and Wife (1793) ,
5 Term Rep . 283 ; Lester v. Garland (1808), 15 Ves . 248 ; Wat-

son v. Pears (1809), Camp . 294 ; Dowling v. Foxall (1809), 1
Ball & B. 193 ; Hardy v. Ryle (1829), 9 B. & C. 603 ; Webb v .

Fairmaner (1838), 3 M. & W. 473 at p . 477 ; The King v. Adder-

ley (1780), 2 Dougl . 463, overruled in Young v. Higgon (1840), Argument

6 M. & W. 49, also overruling Castle v. Burditt (1790), 3 Ter m
Rep. 623 ; Thomson v. Quirk (1889), 18 S .C .R. 695 ; The King v .
The Inhabitants of Skiplam (1786), 1 Term Rep . 490 ; Field v .

Jones (1807), 9 East 151 ; Blunt v . Harwood (1838), 8 A. & E .
610 ; Chick v. Smith (1840), 8 Dowl . 337 ; Wright v . Mills (1859),
4 H. & N. 488 ; Isaacs v . Royal Insurance Co . (1870), L.R. 5 Ex .
296 at p. 300 ; McCrea v . Waterloo Mutual Fire Insurance Co.

(1876), 26 U .C.C.P. 431 ; Edgar v. Magee (1882), 1 Ont. 287 ;
In re Railway Sleepers Supply Co. (1885), 29 Ch. D. 204 ;
Broderick v. Broatch (1888), 12 P .R. 561 ; Cole v . Porteous (1892) ,
19 A.R. 111 ; Clarke v . Bradlaagh (1881), 8 Q.B.D. 63 and Beal,
41 . Hurdle v. Waring (1874), L.R. 9 C.P. 435 is on all fours
with this case and is conclusively in favour of my contention .
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A. E. McPhillips, K .C., for respondent : The Judge below ha s

held that the return was made to the Deputy Provincial Secre-
tary not later than 9.30 a .m., on 21st September, and we ar e
counting from the time when an act was done, and so the day o n

which the act is performed is included : see Pearpoint et al v .

Graham (1818), 19 Fed . Cas. 61 at p . 65 and Reg. v. O'Brien

(1880), 6 V .L.R. 429 .
Duff, K.C., on the same side : The statute confers a right to

present a petition from a certain point of time, viz. : the time o f

the return, so the time must begin to run from that point : se e

Pugh v. Duke of Leeds, supra ; Arnold v . United States (1815) ,
9 Cranch, 103 at pp . 119-20 ; Taylor v. Brown (1893), 147 U.S .

640 . The man whose seat is attacked is the party most interested ,

as he may be disfranchised, and this brings the case within th e

principle laid down in In re North : Ex parte Ha.sluck, supra .

The Court should not spell out Hurdle v. Waring as against us ,
as holidays may have intervened ; the point was not discussed

there and consequently it is not binding . The petition must b e
filed during office hours—between 10 a .m. and 4 p.m.—and the
petitioner had twenty-one periods of time between ten and fou r

within which to file the petition. Clarke v. Bradlaugh, supra ,

shews that fractions of a day are taken into account except as t o

judicial acts : see also Williams v . Mayor of Teuby (1879), 5 C.

P.D. 135 . The policy of the law is to prevent delays in electio n

petitions . See Purcell v. Kennedy : Glengarry Election Case

(1888), 14 S.C.R. 453 at p. 477.

Martin, K.C., in reply : The facts of Hurdle v . Waring are

that the 5th of February, 1874, fell on Thursday, therefore th e
8th, 15th and 22nd of February, and the 1st of March were Sun -

days. Under the English Act, Sundays, Good Friday and Ban k
Holidays are not reckoned in counting the twenty-one days . As

neither Good Friday nor a Bank Holiday could come in at tha t
time of year, the days to be counted out in the Poole case wer e

the four Sundays. This makes the 6th of February, the first da y
counted, and the 2nd of March (the day on which the petitio n

was filed) the 21st day ; so that the case is exactly parallel wit h

ours .
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HUNTER, C .J. : In my opinion the appeal should be dismissed .
I think the language of the section itself shews that the exac t
time of the return is the terminus a quo. The petition is to be

presented within twenty-one days, unless corrupt practices ar e
alleged, and a money payment is stated to have been made since
the time of the return, in which case it may be presented withi n

three months after the date of the payment. It is reasonable t o
suppose that the Legislature used the words time and dat e

diverso intuitu : the word time is more exact than if hour and
minute were stipulated for, and the time of the return can be HUNTER, C .J .

easily learned on enquiry, but not so the time of the corrupt pay-
ment, aliter with the date of such payment .

Hurdle v. Waring (1874), L.R. 9 C.P. 435, is not a decision
to the contrary, as even assuming that no special dies non there
intervened the point was not taken ; in fact counsel may have
thought it useless to attack the doctrine which was afterwards
exploded in In re North.

DRAKE, J. : There does not appear to be any hard and fas t
rule as to the computation of time and the Act seems to contem -
plate that the period of twenty-one days shall begin to run from DRAKE, J .

the exact time of the return . The appeal should be dismissed.

IRVING, J., was of the opinion that the facts in Hurdle v .

Waring were conclusive in favour of the appellant, and that by IRVING, J .

applying the same system of calculation and working it out, it
shewed that the petition was filed in time . He was of the
opinion that the appeal should be allowed .

Appeal dismissed, Irving, J., dissenting .
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Statement

MARTIN, J .

1901

June 19 .

FULL COURT

DOWLER v . UNION ASSURANCE SOCIETY OF LONDON .

Fire Insurance Company—Agent of—Tax—Victoria City—Fire Companies '
Aid Ordinance, 1869 (No . 121) and Fire Companies' Aid Amendment
Act, 1871 (No . 154) .

In an action against defendant Company under the Fire Companies' Ai d

Amendment Act of 1871, which applies only to Victoria, for taxes due

by it as a Company issuing policies within the City limits, it was hel d

by MARTIN, J ., at the trial, dismissing the action, that the plaintiff

had failed to establish agency :

held, by the Full Court, dismissing plaintiff's appeal, that the action

was misconceived ; that the tax sought to be recovered was not on th e

Company directly, but in respect of a special form of agency described

in the statute ; and the evidence negatived the existence of such an

agency .

APPEAL from the judgment of MARTIN, J., at the trial. The
action was brought by the plaintiff, as Clerk of the Municipal

Council of the 'Corporation of the City of Victoria, against th e
defendant as a Fire Insurance Company issuing policies of insur-

ance against fires within the City limits upon properties situat e
within the City limits, between 1st July, 1897, and 31st Decem-
ber, 18,7,8, for arrears of rates or taxes claimed to be due under
the provisions of the Fire Companie s ' Aid Amendment Act, 1871 .
The facts appear in the following judgment o f

MARTIN, J. : By Statute No. 82 of the Unconsolidated Act s

of 1888, after reciting that " it is expedient that further provis-
ion should be made for the raising of funds for the support of
the fire establishment," it is enacted that " In addition to the
rates levied and collected, or hereafter to be levied and collected ,
upon and from all agents and *Fire Insurance Companies issuin g

policies of insurance against fires within the limits of the City
of Victoria, upon property situate within such limits, there shal l

be payable to the Municipal Council thereof by the agent o r
agents of each and every such Fire Insurance Company so carry-
ing on business within the said limits, the annual sum of three

"The learned Judge was misled by a misprint of the v'urd "and " for "of" in the
second line of section 1 of No . 82, Unconsolidated Acts of 1 : see Ordinance No . 154,
ILL . 1871. Compare sections 1 and 4 of the Act respecting the Consolidation of the
Statutes, assented to 7th February, 1889 .
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hundred dollars ; such sum to be payable by four quarterly pay-
ments . . . .

It is clear that this language only renders the agent liable fo r
the tax—no additional obligation is so far imposed on the Com-

pany, and the section, which is inartistically drawn and awk-
wardly worded, is incomplete, assuming that it was aimed to
make the Company primarily liable .

Then section 2 directs that " Every such quarterly payment
shall be made when due, as aforesaid, by the agent or agents o f
every such Fire Insurance Company, to the Clerk of the sai d
Council, etc	 and if any such quarterly payment s
shall be in arrear for a period of thirty days, the same shall b e
recoverable by action, to be brought against such agent or agents ,
or the Company which he or they represent, at the election of
the said Clerk, as a debt due to him in his name, in any Court o f
competent jurisdiction	 "

In my opinion, the combined effect of the two sections is that

to bring a company within the scope of the enactment it must
have an agent in Victoria . It may be that the object of th e
enactment was to make the companies primarily liable, in vie w
of the benefits they would derive from the application, by sec-
tion 2, of the proceeds of the tax to the preservation from fir e
of the risks they underwrote ; but however laudable the inten-
tion, or however niggardly the spirit of any company that woul d
accept the benefit and refuse contribution, yet if the language is ,
as here, so loose as to be inoperative, or otherwise fail to posi-
tively fix the liability, the tax cannot be collected from it .

The next question, then, to be determined is—had the Com-
pany an agent " so carrying on business " within the meaning o f

section 1 ? If so, this action is maintainable under section 2, a s
a debt due to the plaintiff as Clerk of the Council, from eithe r

the agent or the Company which he represents .
In this case the circumstances are unusual, and the way i n

which it came about that the defendant Company issued policie s
upon property in Victoria is thus stated by the manager of th e
defendant Company at p. 8 of his evidence :

" The policies were issued under an arrangement between th e
Union Assurance Company and the Law Union and Crown

197
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Insurance Co. The Law Union and Crown Insurance Compan y
were interested in various properties in different cities of th e

Dominion, either as owners or mortgagees, and under th e
arrangement made between the two Companies the Union Assur-

ance Society was to take over the fire insurance on the propertie s
that I have mentioned, held by the Law Union and Crown a s
mortgagees, and issue policies. The Law Union and Crown had
agents at these different points, and they stipulated that their
agents should be allowed the usual brokerage on such business ,

and, in compliance with that arrangement, Robert Ward & Com-
pany, who were their agents in Victoria, forwarded the applica-
tions to us as the different risks expired, and remitted us th e
premiums, less the brokerage .

" What was the brokerage ? Fifteen per cent .
" Where was that arrangement made ? The arrangemen t

was discussed between the general manager of the La w

Union Assurance Company at Montreal originally, and after ,
subsequently confirmed by the two head offices in London ,

England . "
And at p . 10 :

" After carrying it out, what was the practice betwee n
you and Robert Ward & Company ? They were supplie d

with these application forms (indicating papers), and filled i n
the particulars on the form, which was simply a copy of th e
policies expiring in other companies, forwarding these forms

to us in Montreal ; the policies were issued in Montreal and

sent to Robert Ward & Company, and the premiums wer e

charged to their accounts—they remitted the premiums direct. "

And at p . 13 :
"The nine policies issued to Robert Ward & Company were

in accordance with the arrangement made between the Law

Union and Crown Insurance Company and ourselves, and ther e
was no personal solicitation for these risks in Victoria, and in ou r

dealings with Robert Ward & Company we treated them as

agents of the assured, or the payees under the policies. "

And at p. 16 :
" Had you not a person authorized to receive premium s

for you in Victoria ? No.
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"Did not Robert Ward & Company collect premiums for MARTIN, J .

you ? I don ' t know ; they remitted premiums for us.

	

190 1

" Did they not collect premiums for you ? No, according June 19.

to my understanding of it ; they were agents for the Law
FULL COURT

Union and Crown, and the Law Union and Crown wer

e responsible to us for the premiums. If they paid premiums

	

190 2

and collected from the property owners, it was to reimburse	
July 29 .

them for the premiums advanced .

	

DOWLER

" Were there not some premiums collected which were not UNION

anything to do with either of these two Companies, the Crown ASSUR ANC
E

or the Union ? No . "

And at p . 32 :
" Were not Robert Ward & Company made your agents be -

cause they were already insuring the property for the Law Unio n

Company ? I have already said they were not our agents . "

" Were they not appointed for the purpose of collecting these
premiums ? I say Robert Ward & Company have never bee n

appointed our agents for any purpose whatever.

" Were not Robert Ward & Company interested in th e

collection of these premiums because they had previously col-
lected the premiums for some other office ? Any collection s
of Robert Ward & Company in connection with these premium s
they did on behalf of the Law Union Insurance Co ., and I have
no doubt they paid premiums before they were collected and

then reimbursed the Law Union Insurance Company .

	

MARTIN, J.

" You cannot swear to that ? I know from things we hear d

afterwards ; I know in this Duck business ; I know they
paid premiums and never collected it ; that was the reason

for their repudiating. They paid that premium, paid it to us ,
and after some months they said, ` We haven ' t been able to col-

lect. ' I said, ` That is a matter for the Law Union and Crown . '

They did not see it in that light ; I wrote to the Law Unio n

and Crown, and they did see it in that light—the Law Unio n

and Crown were responsible to us. "

And see also pp . 17, 19, 31, 37-8.

The witness further stated that the policies were issued in th e
names of the people who owned the property, but payable t o

the Law Union and Crown Insurance Co .
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MARTIN, J .

	

Reference was made to the fact that the words " Agency ,
1901

	

Victoria, " or " Victoria Agency," appeared in the applicatio n
June 19. forms and policy register of the defendant. The manage r

explains, p. 30, that this was simply a matter of convenience in

July 29. ' Victoria Agency ' appearing on the application, or in the policy
DOWLER register, consequently I took no precautions to prevent the

V .

	

words appearing, but the word ` Victoria' was put on or entere d
ASSURANCE wherever it was necessary for the purpose of directing th e

SOCIETY
account to which the premiums were to be charged, and it was
simply

. " And the commission paid ? And the commission
paid ; it was simply following the forms of the Company through -
out. "

And see also at p . 11 :
" The words `Victoria Agency ' is not written, but the word

` Victoria ' is filled in the policy column . This is a sheet from
what we call our Policy Register, to bring out certain particulars
with regard to the business to enable us to write out and kee p
track of it . From this column—the Agency column—the busi-
ness is posted into the ledgers, and this would be into Rober t
Ward & Company 's account. I did not know it was filled i n
to the Victoria Agency there, but the clerk who wrote it in fol -

MARTIN, J.
lowed the usual practice of filling in the Agency from which th e
business came, the source the business came from . I was going
to say all the other policies were issued under simila r
circumstances . "

The evidence of the manager is corroborated by that of th e
managing partner of Robert Ward & Co., Ltd ., Thomas R. Smith ,
who produced a letter of December 3rd, 1897, from the defend -
ants to his firm informing them of the fact that the Victori a
Agency of Messrs . Munn, Holland & Co. had been withdrawn :
it did not state that other agents had been appointed, but pro-
ceeded thus :

" To enable you to give effect to the wishes of the Law Union
and Crown in regard to these insurances, we have decided to issu e
the policies from here, and we would thank you to let us hav e

FULL COURT
keeping accounts :

1902

	

"There was no objection from our point of view to the word s

UNION
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the particulars in good time so as to enable us to write th e
policies and have same in your hands before due time . We shall

	

190 1

of course have pleasure in allowing you the usual 15 per cent . June 19 .

commission on this business . We are sending you a supply of
FULL COUR T

application forms, which kindly complete for each risk as it come s
round ."

	

1902

Robert Ward & Company had instructions from the Law July 29 .

Union and Crown to place all their risks with the defendant DOWLER

Company ; prior to that they had been placing them where they
UNIO N

thought fit ; the risks were kept up by Robert Ward & Company ASSURANCE
.SOCIETY

as agents for the Law Union and Crown, whether the mortgagor s

paid the premiums or not. The premiums they forwarded to th e
defendant Company, and received from it the policies whic h

were placed with the Law Union and Crown papers .
After a consideration of all the evidence, I find myself unabl e

to say that Robert Ward & Company were the agents of the de-

fendant. It is true that they rendered certain services for whic h
they were remunerated by the defendant, but those services were
of a nature which could be, and were, rendered exclusive of any
relationship of principal and agent . While the remuneratio n

was that usually paid to agents, yet it was probably so allowe d
in view of the fact that Robert Ward & Company had up to that
time been in the habit of placing these risks in their own com-
panies, and doubtless that was why the Law Union and Crown

stipulated that the defendant was to allow Robert Ward & MARTIN, J .

Company the same rate, since it would have been a hars h

proceeding to have deprived them of business without cause an d
made no compensation .

I find that the defendant Company had no agent in Victori a
and therefore the statute does not apply to it . If it is desired

to extend the scope of the Act a very simple amendment wil l
stop the loop-hole, but in the meantime the statute must be con-
strued as it comes before the Court .

The action is dismissed with costs.

The plaintiff appealed, and the appeal was argued at Victori a
on 16th June, 1902, before HUNTER, C.J., DRAKE and IRVING, JJ .

W. J. Taylor, K.C. (Bradburn, with him), for appellant.

201
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MARTIN, J .

	

Joseph Martin, K.C., for respondent.

1901

	

During the argument Xenos v . Wickham (1867), L.R. 2 H.L.
June 19 .

296 ; Attorney-General v. Birlcbeck (1884), 12 Q.B.D. 605 at p.
F ULL COURT 611 and Armstrong v. Provident Savings Life Assuranc e

1902

	

Society (1901), 2 O.L.R. 771, were cited by counsel or referred to

July 29 . by the Court .
On 29th July, the judgment of the Court dismissing the appeal

DowtE R
v,

	

with costs was pronounced, and the following judgments wer e
UNION handed down :ASSURANCE
SOCIETY

29th July, 1902 .

HUNTER, C.J . : In this case the facts appear in extenso in the
judgment under appeal, so that I need not repeat them .

It may be noticed that section 1 of the statute, as it appear s

in the Unconsolidated Acts, being No. 82, contains a misprint in
using the word " and " in the second line of the section, instea d
of the word "of, " as will appear by reference to the origina l

Act, R.L. 1871, No. 154, and also by reference to section 3, o f
No. 81, of the Unconsolidated Acts, being R .L. 1871, No. 121, o f

which statute the one under consideration is an amendment.
It is, therefore, plain, when the misprint is cleared up, that the

tax is primarily imposed on the agent and not on the Company ,
although section 2 gives a remedy for its collection against eithe r

agent or Company .
HUNTER, C .J . Again, comparison of the provisions of section 3 of the prin-

cipal Act, and of section 1 of the amending Act makes it clear ,

that the tax is imposed only on those agents who issue policie s
within the City limits on property within the limits .

As pointed out by Mr . Justice DRAKE, the action is brought
against the Company as the issuer of the policies within th e

limits, whereas it is clear, as already stated, that the tax is im-
posed only on the agent . Therefore, in order to found an action

against the Company under section 3 of the Act, the statement
of claim should have alleged that Ward & Co. were the agents
of the Company to issue fire policies in the City limits on prop-

erty therein situate, that they had so issued such policies, an d

had not paid the tax. But, although the action is misconceived ,
and should in strictness be dismissed on this ground, I think
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that even if it had been properly launched it must have failed MARTIN, J.

on the facts.

	

190 1

The evidence shews beyond doubt that the policies in question June 19 .

here were not issued in Victoria, but in Montreal, by agreement
FULL COUR T

between the Insurance Society and the Loan Company, an d

were transmitted to and retained by Ward & Co., as agents for 1902

the Loan Company. The fact that Ward & Co. filled in the July 29 .

mortgagors ' applications and forwarded them to Montreal does DowLE R

not make them the agents for the Assurance Society to issue UNION

their policies, and only those agents who issue policies are liable ASSURANC E
SOCIET Y

for the tax . Nor does the fact that by agreement, made betwee n

the two Companies at Montreal, Ward & Co . received a commis-

sion of 15 per cent. directly from the Assurance Society, instead

of from their principals, the Loan Company, make them agents o f

the Society. It is obvious that a request by A. to B. to pay C .

does not without more make C. the agent of B.

The appeal should be dismissed .

DRAKE, J. : The question to be decided here is on the con-

struction and meaning of the Fire Companies ' Aid Amendment

Act, 1871 . This Act was an amendment to the Companies ' Aid

Ordinance, 1869 . By that Act, Sec. 3, all agents of Fire Insur-
ance Companies carrying on business in the City of Victori a

were to pay a rate not exceeding one-eighth of one per cent. on

the amount of insurance effected on property in Victoria insured DRAKE J.

by them. By the Act of 1871, in addition to the rates then

levied and collected, it was enacted that there should be payabl e

by the agents of each and every such Fire Insurance Company ,

carrying on business in Victoria, the annual sum of $300 .00 ,

payable in quarterly payments ; and by section 2, if any

quarterly payment should be in arrears for thirty days, the sam e
should be recoverable by action to be brought against such agent,

or the Company, at the election of the Clerk of the Council .

The plaintiff"s statement of claim alleges a claim against

the defendants as a Fire Insurance Company, issuing policie s
against fire within thelimitsof Victoria, for arrears of rates o r

taxes payable to the plaintiff by virtue of the Act of 1871 . No

tax has been imposed on Fire Insurance Companies either by the
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MARTIN, J . Act of 1869 or 1871. What the Act of 1871 purports to do is to

1901

	

make the Company suable for the amount of $300 .00 due to th e

June 19 . Corporation from persons acting as their agents in insuring
property and issuing policies within the limits of the City of

FULL COURT
Victoria.

1902 . The Act of 1871 is wrongly printed in the volume of Uncon -
July 29 . solidated Acts. Section 1 enacts, " In addition to the rates
DOWLER levied and collected upon all agents of Fire Insurance Companies, "

V .

	

not " and Fire Insurance Companies," and this has doubtlessUNIO N
AssuRANCE misled the parties somewhat, as a considerable argument wa s

SOCIETY
addressed to the Court on the effect of the misprinted language .

Section 2 gives only the right to the Corporation to recove r
the $300.00 from the agent or the Company . Now, as this ta x
is not imposed on the Company, the sum to be recovered is th e
money due by the agent as such agent, and not due by the Com-
pany as taxee. All tax Acts are construed strictly, and nothin g

left to intendment : see Oriental Bank Corporation v. Wright

(1880), 5 App . Cas . 842 at p. 856 . The intention to impose a ta x
on the subject must be shewn in clear and unambiguous langu-

age ; and in Cox v . Rabbits (1878), 3 App . Cas . 473 and Bryce v .

Monmouthshire Canal and Railway Companies (1879), 4 App .

Cas. 203 ; in a taxing Act you must find words to impose th e
tax, and if they are not there no tax is imposed . I fail to find
any words imposing this tax on the defendants, and therefor e

DRAKE, J . they are not liable on this statement of claim, which alleges tha t

the Corporation claim $450 .00 against the defendants as a Fir e
Insurance Company issuing policies within the limits of the City

between 1st July, 1897, and 31st December, 1898, for arrears o f
rates or taxes which have become due and payable to the plaint-
iff as such Clerk, at the annual rate of $300 .00, payable by th e
defendants to the plaintiff by virtue of the provisions of the Fir e
Amendment Act, 1871 .

In the view I take it is not necessary to discuss the othe r
point, whether or not Robert Ward & Co. were agents of th e

defendant Company as contemplated by the Acts in question ,
bacause they are not parties to this action . Action should be

dismissed with costs .

Appeal dismissed.
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MOWAT v. NORTH VANCOUVER .

	

IRVING, J .

Municipal boundaries—North Traneouver—Itala or Eagle Island—" Shore "
line or " coast" line .

1902

April 5 .

MOWAT
V .

NORT H
VANCOUVE R

Itala or Eagle Island is within the boundaries of the Municipality of North
Vancouver .

The meaning of " coast " line and " shore " line, considered .

APPEAL from the assessment by the Municipality of Nort h
Vancouver of a certain island as being part of the Municipality .

The plaintiff contended that the island was not included with -
in the boundaries of the said Municipality.

H. 0. Alexander, for the appellant .

Bowser, K.C., for the Municipality.

5th April, 1902.

IRVING, J. : This appeal is brought for the purpose of deter -
mining the question whether the island, known as Itala Islan d
or Eagle Island, is included within the boundaries of the Muni-
cipality of North Vancouver .

The letters patent creating the Municipality, state that th e
boundary shall run from a point on the coast southerly alon g
the coast line to Point Atkinson, thence travelling eastward the y
come to speak of the shore . Mr. Bowser relies strongly on th e
fact that these two different expressions are used .

" Shore, " is defined as being that space of land on the borde r
of the sea which is covered and left dry by reason of falling o f
the tide, or in other words, that space of land between high an d
low water mark. The presumption is, that this space belongs to
the Crown. The high water mark being the boundary of privat e
ownership of lands, and the low water mark being the limit of
the common law jurisdiction of the County officials, of whom th e
" Chief Taxers " appointed by the King saw to the collection o f
revenue from the County.

The expression " coast line," on the other hand, is not defined .
" Coast, " in Bouvier 's Dictionary, p . 337, is said to be " the mar -

Statement

IRVINE, J .
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IRVING, J . gin of a County bounded by the sea . This term includes th e
1902

	

natural appendages of the territory which rise out of the water,
April 5 . although they are not of sufficient firmness to be inhabited o r

fortified . Shoals perpetually covered with water are not, how -
MO W AT

v .

	

ever, comprehended under the name of coast . The small island s
NORTH

situate at the mouth of the Mississippi, composed of earth an dVANCOUVER

trees drifted down by the river, which are not of consistency
enough to support the purposes of life, and are uninhabited ,
though resorted to for shooting birds, were held to form a par t
of the coast . "

Bouvier does not state any authority, but I think there can be
little doubt but that he refers to the judgment of Sir Willia m
Scott, reported in 5 C. Rob. 373 .

Gould on Waters, section 28 says that, " The term ` coast ' or
`sea-coast,' appears to have no fixed meaning apart from th e
context, and to be equally applicable to the space between hig h
and low-water mark, or to the territory bordering on the sea, or
to that part of the sea which adjoins the land. "

There is no presumption that a parish which was originally a
purely Ecclesiastical District or a Municipality extends beyon d
high water mark, on the contrary, there are English cases the
other way. But in this Province, Municipalities are dependent
for their existence upon the Provincial Legislature or Executive
which may change their boundaries at pleasure . In this case ,

IRVING, J. the Executive has used the expression " coast line . " In constru-
ing the Letters Patent we must construe alike all written docu-
ments taking the words and seeing what is the meaning of thos e
words when applied to the subject matter .

I am inclined to think that the expression " coast line " woul d
include this Island. If any person were asked to draw a map of th e
coast line of the Pacific Ocean, I think that most people would in-
clude Vancouver Island, or again, if they were asked to draw a
map of the coast line in question, they would probably includ e
this little island ; I have referred to it as an island, because it i s
so called on the charts, but it is well to point out that at certain
stages of the tide, there is no water separating it from the main -
land ; at other periods, however, there is some 600 feet of wate r
measured on the surface, with a gap of some 14 feet of water in
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width where ten feet of water in depth can be found . In my IRVING, J .

opinion, it is within the Municipal boundaries of North

	

190 2

Vancouver.

	

April 5 .

MOWAT
V .

NORT H
VANCOUVE R

FRY ET AL v . BOTSFORD ET AL .

	

MARTIN, J .
(In Chambers)

Costs—Abandoned appeal—Briefs—Counsel fee—Rules 583 and 790 .

	

1902

On 20th May, the plaintiffs gave notice of appeal, to come on at the No- July 29 .

vember sittings of the Full Court, from an order requiring them to

	

FR Y
give security for the costs of the action . On 3rd June, the appeal was

	

v .
abandoned :—

	

BOTSFORD

Held, per MARTIN, J ., on a review of taxation, that respondents wer e
entitled to tax briefs and a counsel fee .

Counsel fee under the circumstances fixed at $10 .00 .

A taxation may be reviewed under r . 583 as well as under r . 790 .

APPEAL from taxation of costs by District Registrar a t

Vancouver .
On 17th April, 1902, an order was made by IRVING, J., that

the plaintiffs as being resident outside the jurisdiction shoul d

furnish each of the defendants with security in the sum o f

$400 .00 for his costs of the action . Subsequently the defendant s

applied to have the action dismissed on the ground that th e

security had not been furnished, and on 12th May, IRVING, J . ,

made an order that plaintiffs should furnish security in the sum Statement

of $400.00, as originally ordered, on or before 31st May, and i n

default that the action should stand dismissed without furthe r

order. Notice of appeal from this order was given by th e

plaintiffs on 20th May, 1902, to the Full Court to be held in

Vancouver the following November . On 3rd June, the solicitors

for the plaintiffs gave notice abandoning the appeal. On the

taxation of the respondents' costs the taxing officer allowed a

counsel fee of $35 .00 under item 224 of the tariff of costs . The

remaining facts appear in the judgment . See also ante p. 165 .
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MARTIN, J .

	

Joseph Martin,, K.C., for the appeal .
(In Chambers)

Sir C. H. Tupper, KC, and Duncan, contra .
1902

29th July, 1902 .
July 29 .

	

MARTIN, J . : A taxation may be reviewed in this Court under
FRY

	

r . 583 as well as under r. 790 . It was pointed out that the Englis h

BOTSFORD practice is different, but the fact has been overlooked that our rul e

583 contains provisions regarding costs which are not in the cor-
responding English rule, 754.

The taxing master has allowed briefs and a counsel fee though
the appeal was abandoned fourteen days after it was brought in
May, and though the next Full Court would not sit till Novem-

ber . No case has been cited really bearing on this exact point ,
and I do not think quite the same considerations apply t o
appeals as to trials, because where a party has got judgment i n
his favour, it is due to him that he should not be kept in a stat e
of uncertainty regarding an appeal any longer than is really neces -
sary. The appellant has a specified time within which to decid e
to appeal or not, and once he embarks upon it he must expect t o

incur, if unsuccessful, the reasonable expenses of the opposite
party in promptly preparing to resist it .

In answer to my question in Chambers, I was informed by th e
taxing master that he had acted upon this view as he understoo d
it to be expressed by my brother IRVING in Oppenheimer v .

Sperling, and I adopt it.
MARTIN, J . The fee in question has been allowed under item 224 of th e

tariff, but in my opinion that item does not apply to the presen t
case, nor is there one which is exactly applicable and to which I
may resort as decided in In re Cowan (1900), 7 B .C . 353. But
under such circumstances I am entitled, as Mr . Justice Burton
held in Barber v. Morton (1882), 2 C.L.T. 340, to proceed by
analogy to other provisions of the tariff, and consequently refe r
to item 227 as an useful guide . This item as amended by rul e
of the 23rd of November, 1899, covers a counsel fee from $5 .00
up, and the justice of this case will be met by allowing a fee of
$10 .00 . This is adopting a practice similar to that existing i n
Ontario where a counsel fee of $10.00 is allowed where a party
does not proceed to trial according to notice—Outwater v.

Mullett (1890), 13 P .R. 509 .
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Though I fix this fee in the present case, as the one which the MARTIN, J .
(In Chambers )

taxing master would have been justified in allowing, it must b e
understood that every case depends on its own particular circum-

	

190 2

stances, and a larger fee may be allowed if necessary.

	

July 29.

It will be noticed that I do not aim at interfering with the

	

Far

quantum of the fee which was taxed, but proceed on the ground BOTSFORD

that there was an error in principle in applying item numbe r
224 to the present circumstances . If the taxing officer had fel t
at liberty to consider the matter apart from said item 224, h e
would not, I understand, have taxed a fee of $35.00, but in eon -

MARTIN, J .

sideration of the small amount involved, I think it better to dis-
pose of the fee of once, rather than incur further costs by refer -
ring it back to the taxing master for further consideration .

Appeal allowed.

IN RE THE ASSESSMENT ACT.

	

FULL COURT

Assessment—Income of locomotive engineers—Taxation—R . S. B . C. 1897,

	

1902

Cap . 179.

	

June 25 .

The earnings of railway locomotive engineers who receive pay accord- IN RE T1E

ing to the number of miles they run their locomotives, are not

	

ACTr
"income " within the meaning of that term as used in the Assessmen t

Act prior to the amendment of 1901, and are therefore not liable t o

taxation .

Decision of IRVING, J ., reported ante p . 60, reversed .

APPEAL to the Full Court from the decision of IRVING, J ., re-
ported ante p. 60. The appeal was argued at Victoria, on 24t h
and 25th June, 1902, before HUNTER, C.J., WALKEM and
DRAKE, JJ.

Wilson, K.C., for the appeal, repeated his former argumen t
and cited in addition the following authorities : Attorney- Argument

General v . Lancashire and Yorkshire Railway Co. (1864), 33
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FULL COURT L .J., Ex. 163 ; Warren v. Whittingham (1902), 18 T .L.R. 508 ;

1902 Re Marquis of Biddle Cope and The Assessment Act (1896), 5

June 25 . B.C. 37 ; In re Taylor (1895), 16 C.L.T. 168 and see a report by

the Judges to the Massachusetts House of Representatives i n
IN RE THE
AssrssmENT (1844), 46 Mass . 596.

AcT Maclean, D.A.-G ., for the Crown, repeated his former argumen t
and in addition cited Gilbertson v . Ferguson (1881), 7 Q.B.D.

562 at p . 572 ; Attorney-General v. Carlton Bank (1899), 2 Q.B.

158 ; Bouvier's Dictionary, p . 1,006 and Maxwell, 3rd Ed ., 475 ,

as to ej usdem generic .

HINTER, C .J. : We are all agreed that these earnings are no t
taxable. The word income as used in the statute would seem ,

after comparison of the various passages where it occurs, to poin t
to receipts of a settled or permanent character such as by way o f

salary or investment, and not to ungained earnings of this type .

HUNTER,
aJ At any rate the word is ambiguous, as the Legislature evidently

thought when it passed section 2 of the Amending Act of 1901 ,

and any ambiguity in a Taxing Act is always resolved in favou r
of the subject : see per Lord Blackburn in Oriental Bank Cor-

poration v. Wright (1880), 5 App. Cas . 842 at p. 856 .

WALKER, J . : I have read the judgment about to be delivered

by my brother DRAKE, and wholly agree with it . An importan t
feature of the case is that the taxes are assessed in the fisca l

year prior to that in which they are to be collected . Hence, the
amount of the earnings, for such they are, of the presen t

appellants for which they happen to be assessed, is purely specu -
lative. Provision is, of course, made, as stated in my brother

DRAKE'S judgment, for this contingency, by giving the assessor

WALKEM, J . power to base his assessment on the previous assessment. The

word " income," as used in the Act, seems to me to be a word o f
equivocal meaning, whereas " it is a well settled rule of law tha t
all charges upon the subject must be imposed by clear and un -

ambiguous language, because, in some degree, they operate as

penalties. The subject is not to be taxed unless the language o f
the statute clearly imposes the obligation, " and I do not think it

does so in this case . " In a case of doubt, the construction most
beneficial to the subject is to be adopted " : Maxwell on Statutes,
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2nd Ed., 347. I am in favour of the appeal being allowed wit h

costs .
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FULL COUR T

190 2

June 25.

DRAKE, J . : This case comes before us by way of appeal from
the decision of Mr. Justice IRVING . His reasons are not before

us, neither is there any copy of the evidence, if any was taken .
It was stated, and not denied, that locomotive engineers were
paid by a mileage rate, that is, so much for every mile they took

their engine over, and if their engine was not running they
earned no wages . There is no definition of income in the Act .

By section 3 of R.S.B.C. 1897, Cap. 179, all land and persona l
property and income in the Province shall be liable to taxation ,

subject to the exceptions in the section mentioned . Included in
these exceptions are (14 .) the income of every person up to
$1,000 .00 ; (15.) the income derived by any person from interes t

paid by the Province or any municipality ; (16.) the income of
a farmer derived from his farm, and the income of merchants ,
mechanics and others derived from capital liable to assessment.
By section 32 certain returns are to be made to the assessor, an d
amongst these, a return of income, whether derivable fro m

salary or otherwise, and returns of income shall be based upo n
the amount of the income which was received by the person

liable to tax during the preceding year ending 31st December .
There have been various definitions of the term income . Balance

of gain over loss, in Lawless v . Sullivan (1881), 6 App. Cas . 373 .
It may mean the gross amount received by a person : Reg. v .

Commissioners of the Port of Southampton (1870), L .R. 4 ILL .
449. What comes in : Jones v. Ogle (1872), 42 L.J., Ch. 334, or
a person 's receipts : In re Huggins (1882), 51 L.J., Ch. 938. In
the case of Ex parte Benwell (1884), 14 Q .B.D, 301, which wa s
decided under section 90 of the Bankruptcy Act, which enacte d
that when a bankrupt is in receipt of a salary or income other tha n
as assessed, the Court could make an order for payment of such
part thereof to the trustees in bankruptcy as the Court migh t
direct . It was held that this did not refer to the personal earn-
ings of a bankrupt, however large they might be, arising from
the exercise of personal knowledge or skill . The words we hav e
to construe here are, " All land and personal property and income

IN RE THE
ASSESSMEN T

ACT

DRAKE, J .
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FULL COURT in the Province. " This means income arising from investments or

1902

	

salary within the Province, and does not apply to income whic h

June 25 . may come in from investments outside the Province . Personal

earnings in future cannot be considered as income until received .
IN RE TH E

ASSESSMENT The ability to earn wages is dependent on so many contingencie s
AcT —health and employment are two of the chief factors, withou t

which no wages can be earned. In section 32, sub-section (e . )
the language used is, " income whether derivable from salary o r
otherwise. " Salary is clearly distinct from wages, true it is du e

to personal exertion, but it is a payment for a year, or part of a
year, irrespective of the amount of work done . In In re Jones

(1891), 2 Q .B. 231, wages are not ejusdem generis with salary .

In the present case they depend on the amount of work done ,
and stop if there is no work to be done, or if the employee i s

unable to do his work . It is quite possible that an income ta x
could be imposed on personal earnings which have been received,

but, in my opinion, it cannot be imposed on unascertained earn-
ings in the nature of wages, because it is not income until it i s

earned . Income, as I have before pointed out, means balance o f

gain over loss or what comes in ; therefore income in section 3
is not liable to taxation until it is ascertained by actual receipt .

If the Legislature wished to tax the income of wage earners, i t
would not be impossible to use apt words therefor. In my

opinion, the term income in the Act does not and was not
DRAKE, J. intended to include money to be received in wages for the per-

sonal labour of locomotive engineers, who are not paid by
salaries, and who have no income until it is earned . The taxing
clause is section 3, and we must attribute the ordinary meanin g

to the term income, something which has been received, gaine d
or earned, and until it is so received, gained or earned, it is no t

income. The fact that the assessor makes returns based o n
previous years of salary or otherwise, will not, in my opinion, d o
away with the necessity of imposing the tax by apt words, makin g

income to include unearned wages. I think the appeal should
be allowed with costs.

Appeal allowed.
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BOYLE v . VICTORIA YUKON TRADING COMPANY. Fury coon

1902
Foreign judgment, action on—Proof of—Exemplification—Judgment founde d

on void contract—Right to question—Final and unalterable—Company— July 29 .

Extra-territorial contracts of carriage—Ultra vires—B. N. A . Act, Secs .

	

BoYL E
91 and 92 .

	

v .
V. Y. T. Co .

A default judgment obtained in a foreign jurisdiction, though liable to b e
set aside, so long as it stands, is "final and conclusive " within th e
meaning of that expression as applied to foreign judgments, and con-
sequently it may be sued on in this Province .

In an action on a foreign judgment the defendant is entitled to challeng e
the validity of the judgment on the ground that it is manifestly erron-
eous such as being founded on an ex facie void contract .

The Province may create a company with power to undertake extra-terri-
torial contracts of carriage and so it is not ultra vires of a compan y
incorporated in British Columbia to contract to carry goods from Britis h
Columbia to a point in the Yukon Territory .

Per MARTIN, J . : An exemplification of judgment under the seal of th e
Court in which the judgment was pronounced is equivalent to th e
original judgment exemplified, and notice under the Evidence Act o f
intention to produce it in evidence is unnecessary .

APPEAL from the judgment of DRAKE, J .

The defendant Company was incorporated under the Com-
panies ' Act of British Columbia, and during the season of 1899 ,
operated as a transportation Company between Bennett, in
British Columbia, and Dawson, in the Yukon Territory, an d
undertook to carry for the plaintiff, who was a Dawson merchant ,
certain goods from Bennett to Dawson . The Company failed t o
deliver, and the plaintiff commenced an action for damages i n
the Yukon Territorial Court, and the general agent for the Com -

Statemen t
pany was served with the writ and statement of claim, which ,

although intended to be issued against the defendant Company ,
did not contain the defendant's proper title ; the writ and state-

ment of claim were amended, and, under an order for substitute d
service, rendered necessary on account of the manage r' s absence
out of the jurisdiction, were served on Messrs. Wade & Aikman ,
general solicitors for the defendant Company at Dawson . Under
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FULL COURT the order, a copy of the writ and statement of claim was maile d

1902 . to the Company at Victoria, and a copy posted in the office o f

July 29 . the Clerk of the Court at Dawson . A statement of defence was
filed by Wade & Aikman, who also attended on behalf of th e

BOY LE
v .

	

defendant Company on an examination for discovery of an agen t
V . Y . T . Co . of the Company. At the trial no one appeared for the Company ,

and judgment went by default.
The plaintiff then commenced an action in the Supreme Court

of British Columbia on the Yukon judgment, claiming $761.50 ,
being the amount of the judgment, and $169.00 the taxed costs
or in all $930 .50 .

The action was set down for trial at the Civil Sittings com-
mencing at Victoria on 4th March, 1902, and on 13th Februar y

the plaintiff gave defendant notice as follows :
" Take notice that the plaintiff intends at the trial of this

action to give in evidence as proof of a certain record, proceed-
ings and judgment in the Territorial Court of the Yukon Terri-
tory in an action wherein the present plaintiff was plaintiff and the

present defendants were defendants an exemplification or certified
copy thereof purporting to be under the seal of the said Terri-

torial Court of the Yukon Territory . "
At the trial, which came on before DRAKE, J., on 17th March ,

1902, counsel for defendant objected that the notice was no t
sufficient under the Evidence Act to permit the exemplification

statement of judgment on the grounds that (1 .) It did not specify the

documents proposed to be used . (2.) The documents proposed
to be given in evidence did not comply with the notice . (3.) Hav-

ing regard to the fact that the documents proposed to be used

are from the files of the Court of the Yukon Territory, the

notice was not given within a reasonable time as required by

the statute . (4.) All the other documents attached to the exem-
plification of judgment are not admissible in evidence in an y

event.
He also tendered evidence that in the ordinary course of pos t

it would require at least eighteen days to communicate betwee n
Dawson and Victoria .

His Lordship held that the notice was insufficient in point of
e, but overruled the other objections, and he granted an
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adjournment till 4th April. Later in the day the trial was pro- FULL COURT

ceeded with, both counsel agreeing that the hearing should be

	

190 2

treated as if it had taken place on 4th April .

	

July 29 .

Counsel for defendant tendered in evidence the articles and
BoYLr

memorandum of association of the Company for the purpose of

	

v .

shewing its constitution and the method of the appointment of its V. Y. T . Co .

officers, but His Lordship refused to receive them in evidence .
At the conclusion of the trial His Lordship stated : " There

will be judgment for the plaintiff. The validity of a foreign
judgment can only be disputed under certain circumstances, bu t
in the face of Mr. Carmody's evidence, it is perfectly clear tha t
the solicitors in this case in the Yukon were sufficiently appoint -
ed . Their solicitor was in a position to bind them, and has don e
so with reference to this claim . There was no objection taken
then to the position he occupied. Judgment will go for the
plaintiff for the amount of the claim and costs . "

The Company appealed, and the appeal was argued at Van-

couver on 16th April, 1902, before HUNTER, C.J ., IRVING and
MARTIN, JJ .

Duff, K.C., for appellant : At the trial evidence of the foreig n
judgment was improperly admitted .

The Company was incorporated under the B .C. Companies
Act, and engaged in shipping goods into the Yukon without an y
power to do so, and it was the Company's duty to defend the action Argument

in the Yukon on this point—the judgment was practically by
consent, and so not binding. Any undertakings extending beyond
the limits of the Province are ultra vires. He cited B.N.A. Act ,
Sec. 92, Sub-Sec. 10 (a.) ; Great North-West Central Railway

Co . v . Oharlebois (1899), A.C. 114 ; Lefroy 's Legislative Power i n
Canada, 617 ; Citizens Insurance Company of Canada v . Par-

sons (1881), 7 App. Cas . 117 ; Colonial Building and Investmen t

Association v. Attorney-General of Quebec (1883), 9 App . Cas.
165 ; Sirdar Gurdyal Singh v. Rajah of Faridhote (1894), A.C .
670 ; Canadian Pacific Railway Co. v. Corporation of th e

Parish of Notre Pa ,e e ; 7e Boniseeours (1899), A.C. 367, at p.
372 .

As to the foreign judgment . A foreign judgment, such as to
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BOYL E
v .

	

a Judge in Chambers on just cause being shewn on an applica -
V . Y . T . Co . tion within fifteen days from the judgment, and the time may be

extended. The judgment must be final and unalterable. He
referred to Berkeley v. Elderkin (1853), 1 El . & Bl . 805, 806 ;
Austin v. Mills (1853), 9 Ex. 288 ; 1lrouvion v. Freeman (1889) ,
15 App. Cas. 1 at pp. 13 and 14 ; Lynde v. Lynde (1900), 181
U.S. 187 .

[IRVING, J., referred to Hodder?, v . Had den (1899), 6 B.C . 340 ,
at pp . 351-2 . ]

Peters, K.C., for respondent : As to the judgment not bein g
conclusive, he distinguished the cases already cited, and cited
himself, Piggott on Foreign Judgments, 212 ; Ellis v. 11FHenry
(1871), L.R . 6 C.P. 238 ; Vanquelin v. Bouard (1863), 15 C.B.N .
S. 341 .

As to ultra vires, he contended that the Company had the
Argument

29th July, 1902 .
HUNTER, C.J. : This is an action on a foreign judgment whic h

was recovered between the same parties in the Yukon Territor y

HUNTER C.J . Court on a contract to carry the plaintiff's goods from Bennet t
to Dawson, the defendants having failed to deliver a portion o f
the said goods. The general agent for the Company in th e

FULL COURT support an action here, must be not only final and conclusive ,
1902. but it must also have passed beyond the control of the Court

July 29 . pronouncing it . The judgment sued on here is not conclusive ,
as, according to the Yukon law, a judgment may be set aside b y

power to undertake to act as forwarders . There is no suggestio n
of collusion in obtaining the Yukon judgment .

As to the notice of intention to read exemplification, see Evi-
dence Act, Sec . 11 . A certified copy of a legal record is a n
exemplification . He cited Tilton v. McKay (1874), 24 U .C .C .P .
98 . It was a case for the Judge 's discretion.

Griffin, on the same side : A distinction is drawn betwee n
consent and other judgments : see Brice, 625 ; Williams v . St .
George 's Harbour Co . (1858), 2 De G. & J . 547 ; Edwards v . Kil-
kenny and Great South-West Railway Co . (1857), 26 L.J ., C.P.
224 ; Re Phoenix Life Assurance Co . : Barges and Stock's Case
(1862), 2 J. & H. 441 .

Duff, replied .
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Territory was served with a writ of summons, which, although FULL COURT

intended to be issued against the defendant Company, was in

	

1992.
error issued against a non-existent company with a similar name, July 29 .

and another writ was then served, owing to his absence, under
BoYL E

an order for substituted service upon Messrs . Wade & Aikman,

	

v .

general solicitors for the defendants at Dawson . They filed a V. Y ' T. Co .

statement of defence, and attended on the agent 's examinatio n

for discovery, but no one appearing for the Company at the
trial, judgment went by default .

It has been assumed during the present proceedings, and I
think properly so, that the Company was within the clutch o f

the Yukon Court for the purpose of litigation in the Territory ,
and accordingly the plaintiff is suing on a prima facie valid

foreign judgment .
Mr. Duff, however, on behalf of the Company, contends tha t

the judgment should not be enforced for several reasons . One

reason is that the judgment has been recovered on an ultra vires

contract ; this being so, the judgment can be of no greate r

validity than the contract on which it is based, and for this h e
cites Great North-West Central Railway Co . v . Charlebois (1899),

A.C. 114 .
The first question then to be determined is, can the defendants

allege that the judgment is void as being based on a manifestl y

ultra vires contract, or, in other words, can it be impeached for
manifest error ? No doubt we must be careful not to infringe HUNTER, c .J .

the doctrine that we are not to act as a Court of Appeal to

review a foreign judgment, but I think that neither the comity

of the Provinces, nor the canons of international law, requir e
us to blindly enforce a default judgment obtained in a siste r

jurisdiction . I think, on the contrary, that we are entitled t o
scrutinize all the proceedings (compare what was done in Hous-

toun v. Marquis of Sligo (1885), 29 Ch . D. 448), and if manifes t
error going to the root of the judgment appears, that we may ,

and should, decline to perpetuate and enforce the error .

	

The

case of Castrique v. Imrie (1870), L.R. 4 H.L. 414, is not, I

think, an authority against this proposition . That was a case
where the French Courts, including the final Court of Appeal ,

after a stoutly contested litigation, gave a decision in rem, under
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FULL COURT which the property, an English ship, passed to a purchaser by a

1902

	

judicial sale. The defeated party sought to impeach the buyer ' s

July 29 . title in England on the ground that the French Courts ha d

erred in their application of English law. He failed, and the
BoYLE

v .

	

case is really only an instance of the inflexible adherence of th e
V. Y . T . Co . English Courts to the rule of international law, that a foreign

adjudication in rem will be enforced even if it proceeds on a

mistaken view of English law, which quoad the foreign tribunal

is merely a mistake of fact . The case in hand is not that of a

decision in rem emanating from the Courts of another nation

after real litigation, but is a judgment taken by default i n

another Canadian jurisdiction in disregard, as it is alleged, o f

the paramount law of the land, which both the Yukon and

British Columbia Courts are bound to obey and properly admin-

ister. Moreover, it does not require argument to chew that

there is a radical distinction between a judgment thus obtaine d

and one which is the result of real litigation . In the case of a
default judgment, the judicial mind is not necessarily applied t o

the matters in issue, but the machinery of the Court is employe d

at the will of the plaintiff to record a judgment in his favour
which may or may not he null and void ; nor will it do to say

that the default invariably creates an estoppel, for there may b e
void judgments as well as void contracts . If the contract was

ultra vires in any sense, it was so in the strict legal sense, that
BUNTER, C .J . is to say, it was, and is, beyond the power of the Compan y

either to make it or to ratify it at any time or by any mode ;
and obviously a contract which cannot under any circumstances ,

be intra vires, is void and incapable of ratification . Then, if

void, and incapable of ratification, no question of estoppel ca n
arise so as to prevent the Company from saying that the con -

tract is void, as otherwise it would come to pass that the Com-
pany might be able to do by estoppel what it could not do b y

law. Nor can a valid judgment, taken either by compromise o r
consent, or default, or in invitum, spring from a void contract :

ex nilzilu nihil fit . No doubt a judgment may be got on a
contract as to which there may be a doubt as to whether it i s
void or not, yet so long as such judgment stood it would ordin-
arily be presumed that the judgment was valid ; but I think this
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presumption cannot apply to a default judgment which purports FULL COURT

to enforce a contract ex facie void by the paramount law of the

	

190 2

land .

	

July 29 .

I think, then, that the defendants are entitled to challenge the
Bovts

validity of the judgment on the ground that it is manifestly erron-

	

v .

eous, as being recovered on an ex facie void contract, and if they V . Y . T. Co .

were right in this contention then the judgment, in my opinion ,
should not be enforced. But I think that Mr. Duff ' s contentio n

that this judgment is based on an ultra vires contract, and that
therefore it is void, must be rejected. If I caught his argumen t

rightly, it was that the Province could not create a corporation

with power to undertake contracts of carriage beyond the limit s
of the Province, or, at any rate, that if it was able to do so tha t
it had not done so, and, therefore, that the Company was no t

liable ; but I think our decision must be against both propositions .

By the B.N.A. Act the Province may exclusively make laws re -
lating to "the incorporation of companies with provincial objects . "
Bearing in mind the rule that we must assign such full, large
and reasonable meaning to the phrase as the language of the

Act will allow, I think the true antithesis or phrase of exclu-
sion is not " dominion objects, " or " extra-provincial objects,"
but " non-provincial objects," and that the phrase " provincia l

objects " includes both " intra-provincial " and " extra-provincia l

objects . "
It is well known that provincial companies have for many nQNTEr, C .J .

years undertaken outside of their Province of origin such con -

tracts as that of loan and insurance, the investing of trus t
funds, the buying and selling of bonds and other obligations ,

the buying and selling of natural and manufactured products ,
etc ., etc ., and no authoritative judicial doubt, so far as I know ,

has ever been thrown on the validity of such contracts, whic h

are enforced by and against the companies by the comity of th e

Provinces, or by the comity of nations as the case may be.
What reason can be assigned why a provincial company shoul d
not have the power to buy and sell land, or to own and operat e
mines beyond the provincial boundaries if so authorized, and

why can it not undertake extra-territorial contracts of carriage
if not limited to intra-provincial contracts by its charter ?
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FULL COURT So to hold would not be necessarily to deny the Dominio n

1902

	

similar power to create companies having similar objects : the

July 29, only difference would be that a company if legally created b y

Dominion authority would operate in any Province ex propri o
BOYLE

r .

	

vigore, while a cornpany created by provincial authority woul d
V . Y . T . Co. operate in any other Province by the comity of the Provinces ,

and both would operate outside of Canada by the comity o f

nations.
The power of the Province to create a company is not, in my

opinion, necessarily to be measured by the territorial test, but i s
at least co-extensive with, and apparently in some cases tran-

scends the general powers of the Province to deal with the given
subject matter, assuming, of course, that it is capable of being

dealt with by a corporation. The expression " provincial pur-
poses, " in sub-section 2 of section 92, was considered by the
Judicial Committee in Dow v. Black (1875), L .R. 6 P.C. 272 ,
where it was held that the New Brunswick Legislature coul d
authorize a municipality to bonus a railway which was to b e
built in the State of Maine to connect with a railway in
New Brunswick . Can there be any doubt that it could also

have created a company having as its object the procuring o f
the building of this railway by bonus, or otherwise ? If not ,
then the question of territoriality is not necessarily the measur e
of the power to create a company .

HUNTER, C .J . But even if I am wrong in concluding that the Province ma y
create a company with power to undertake extra-territoria l
contracts of carriage, there is nothing to prevent such a com-

pany from securing the performance of the extra-territoria l
portion of the contract by others . It is well settled by a long
line of authorities, both in England and Canada, that a common
carrier may undertake contracts of carriage to points beyon d
the line of his own vehicles, and that the consignor need no t
concern himself as to the ways or means . For instance, WW at-
son, B., says in Wilby v . West Cornwall Railway Co . (1858), 2
H. & N. 703, at p . 711 : "It would be strange if a Company
who undertook to carry goods from London to Paris were no t
liable for a loss at Boulogne because their line did not exten d
beyond Dover or Folkestone . The same may be said of the
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carriage of goods from London to Dublin, or from London to FULL COUR T

Barton, and from thence across the river Humber to Hull . "

	

1902

And Channell, B., says, p . 712 : " As to the objection that the July 29 .

carriage by sea was ultra vires, I do not at present see any
BoYL E

distinction between carrying by sea and carrying on the line of

	

v .

another person." In fact, according to the leading judgment in V . Y. T . Co .

Doolan v. Midland Railway Co . (1877), 2 App . Cas. 792, deliv-

ered by Lord Blackburn, it is useless for the Company to set u p

a plea of ultra vires. He says, p . 803-7 :
" I may here dispose of a point on which great reliance seem s

to have been placed by the pleaders and by some of the Judge s

below, though I think it was abandoned on the argument at you r
Lordships' Bar. The Midland Railway Company is not authorize d

by any Act of Parliament to own or work steamboats, and there -
fore, it is said, that this company, if owning and working steam -

boats, would be doing so illegally, and therefore would be fre e
from the restrictions imposed, it is said, only on those railway

companies legally owning and working steamers . It is impos-
sible to suppose that the Legislature intended those companie s

who were wrongfully working steamers to be in a bette r
position than those who were rightfully working them ; and the
Act should not be so construed if the words permit of any othe r
construction . And even if the words compelled this construc-
tion, I think the railway company could not set up its own
wrong, against a plaintiff who contracted with the company in HUNTER, C.J .

innocence and ignorance. Doolan and the Midland Railway
Company are not in part delicto . Doolan might perhaps set u p
against the Midland Railway Company that it was acting ille-

gally, if it would in any way help him (which I do not think i t
in any way could), but it does not lie in the mouth of the
railway company to set up its illegality, even if it would hel p
it, which I do not think it would . "

Moreover, Lord Blackburn 's remarks lead to the conclusio n
that under such circumstances as exist here, the plea is wors e
than useless as against an innocent plaintiff, because it virtuall y
admits a tortious dealing with his property . Other cases which
may be referred to in this connection are 1liusclzamp v. Lancas-

ter and Preston Junction Railway Co . (1841), 8 M . & W. 421 ;
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FULL COURT Scothorn v . South Staffordshire Railway Co. (1853), 8 Ex. 340 ;
1902

	

Directors, &c., of the Bristol and Exeter Railway v . Collins
July 29. (1859), 7 H .L. Cas . 194, in which the Lords polled the opinion s

of the Judges before giving their decision ; Merchants' DespatchBorL E
v .

	

Transportation Co . v. Halley (1886), 14 S .C .R. 572 ; The Grandv . Y. T . Co . Trunk Railway Co . v . McMillan (1889), 16 S .C.R. 543 ; The
Northern Pacific Railway Co. v. Grant (1895), 24 S .C.R. 546 ;
Hamilton v. Hudson's Bay Company (1884), 1 B .C. (Pt. 2) 1
and in appeal at p . 176 .

Another objection raised by Mr. Duff is that the judgmen t
being by default is not final and conclusive within the mean-

ing of that expression as applied to foreign judgments, b y
reason of the decision in Nouvion v. Freeman (1889), 15 App.
Cas. 1, and Mr . Duff admitted that he was driven to conten d
that no judgment obtained by default is enforceable as a foreig n
judgment . This contention is, on the face of it, unreasonable ,
as of course all that a defendant, having no assets in the foreig n
jurisdiction, would have to do would be to ignore the process .
I do not think that this is the effect of Nouvion v. Freeman .
In that case the action was brought on a "remate " judgment,
which, by the law of Spain, concludes nothing between the
parties as the sarne, and in fact all questions may be agitated i n
another action, called a plenary action, in which it may happen
that the remate judgment is for all purposes annulled, and had

xuNTER, c .a . for nothing. Lord Herschell says, at p . 9 :
" My Lords, I think that in order to establish that such a

judgment has been pronounced it must be shewn that in the
Court by which it was pronounced it conclusively, finally, and
for ever established the existence of the debt of which it i s
sought to be made conclusive evidence in this country, so as t o
make it res judicata between the parties . If it is not conclu-
sive in the same Court which pronounced it, so that notwith-
standing such a judgment the existence of the debt may be-

tween the same parties be afterwards contested in tha t
Court, and upon proper proceedings being taken and suc h
contest being adjudicated upon, it may be declared that ther e
existed no obligation to pay the debt at all, then I do not thin k
that a judgment which is of that character can be regarded as
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finally and conclusively evidencing the debt, and so entitling FULL COURT

the person who has obtained the judgment to claim a decree 190 2

from our Courts for the payment of that debt . " July 29 .

BoYL E
as well as in our Courts, as also in England, a default judgment

	

v .

may be set aside either absolutely or on terms, but so long as it V . Y . T . Co .

stands it is a final and conclusive adjudication that a debt i s

due by the defendant if the claim is for debt. It is also true
that other expressions occur in the judgments which at first
sight would seem to imply that a default judgment has not th e

finality necessary to make it an enforceable foreign judgment,
but I think such expressions must be taken secundum subjecta m

materiam, as remarked by Lord Bramwell in Sewell v. Burdick

(1884), 10 App. Cas. 74, at p . 104. For example, Lord Watson ,

p. 13, says : " It must be final and unalterable in the Cour t
which pronounced it." Now, of course, this judgment is no t

unalterable in the wide sense, because it can be set aside by a
Judge of the Yukon Court, but it is unalterable in the sens e

that it is conclusive while it stands, being for a fixed ascertained
amount, and as Lord Bramwell says, at p . 14, " The judgment is

of such a nature as would found an action of debt. " Again ,
Lord Herschell says, p . 10, that " The judgment must be such a s
cannot thereafter be disputed, and can only be questioned in a n

appeal to a higher tribunal ." This also must be taken to mea n
so long as the judgment stands, as both the Lord Chancellor, at HUNTER, C .J .

p. 14, and Lindley, L.J., in the case below, 37 Ch. D. 25-6 ,
evidently considered that default judgments may possess th e
necessary degree of finality and conclusiveness, and if a defaul t
judgment taken as here by reason of the defendant not appear-
ing at the trial (being equivalent to a judgment on the merits,

according to Armour v. Bate (1891), 2 Q.B. 233) has not thi s
quality, then it is difficult to see what kind of default judg-

ment would have the quality required. In fact, if we were to
say merely because a default judgment may be set aside by th e

Court in which it is taken that therefore it is of not final lega l
validity for the purpose of international suit, we would, in

effect, be saying that the clearer the plaintiff's case the mor e
useless his judgment would be . Take, for instance, the case o f

It is true that under the system which prevails in the Yukon ,
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FULL COURT a defendant having no defence to a promissory note . Is it to

1902

	

be said that a plaintiff on getting a default judgment take s

July 29 . nothing by his judgment in the foreign jurisdiction ? It seem s
to me that the law is, as stated by Erle, C .J., in Vanquelin v.

BoYLE
v .

	

Bonard (1863), 15 C.B.N.S . 341, cited by Mr. Peters, subject to
V . Y . T . Co . the limitations as above explained laid down in Nouvion v .

Freeman about the quality of the judgment, and subject to th e
qualification that it is not void for manifest error or for want o f
jurisdiction or fraud, or as being contrary to natural justice, or
the like. He says, at p. 367-8, "I apprehend that every judg-
ment of a foreign Court of competent jurisdiction is valid, an d
may be the foundation of an action in our Courts, though subjec t
to the contingency, that, by adopting a certain course, the part y
against whom the judgment is obtained might cause it to b e
vacated or set aside. But, until that course has been pursued,

the judgment remains in full force and capable of being sued
upon . "

Another objection raised was that the defendants had not
been given long enough notice of the plaintiff's intention to pu t
in an exemplification of the Yukon proceedings . The notice was
given on the 13th of February, 1902, for the trial which com-
menced on the 17th of March. The learned trial Judge, con-

sidering the time insufficient, granted an adjournment at th e
instance of the plaintiff until the 4th of April ; but if the

HUNTER, C.J . original time was insufficient, then perhaps in strictness it should
have been neglected in fixing the time of the adjournment . At
the same time, assuming that there was error in this, th e
defendants knew as early as December, 1901, that they wer e
being sued on the Yukon judgment, and on February 5th, 1902 ,

that the plaintiff was going to trial, and they must also hav e
known that the proper way for the plaintiff to prove his cas e
was by producing an exemplification of the proceedings, so tha t
they are not in a position to say that they have been taken by

surprise. At any rate, I think the error, if there was any, i s
immaterial, as I am unable to see how it caused any sub-
stantial miscarriage of justice .

I think the appeal must be dismissed with costs .
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IRVING, J., concurred with HUNTER, C .J .

the notice of intention to produce copies of certain documents 	
July 29 .

under sections 11 and 20 is not sufficient either in point of BoYL E
v .

certainty or in time ; to which it is answered that no notice is v . Y . Co .

necessary because what was tendered is an exemplification of

the record as distinguished from a copy.

	

It is stated i n
Stephen's Digest of Evidence, 5th Ed., p. 85, that " An exem-
plification is equivalent to the original document exemplified, "
and an exemplification is defined to be " a copy of a record se t
out either under the Great Seal or under the Seal of a Court. "
And in Taylor on Evidence, 9th Ed ., 1,534, et seq., the matter is
fully considered, and it is stated that " exemplifications ar e

proved by mere production, as the Judges are bound to take
judicial notice of the seals attached to them ; and are deemed of
higher credit than examined copies, being presumed to have
undergone a more critical examination ." See also to the same
effect, Tilton v. McKay (1874), 24 U.C.C.P. 94 ; Tomlin's La w
Dictionary, Vol . 1, Article, Evidence, 1 ; Sweet 's Law Dictionary ,
341 . Applying the foregoing to the document now before us ,
which is sealed with the seal of the Territorial Court of the .
Yukon Territory, I am of opinion that it is an exemplificatio n
of the record and proceedings therein mentioned, and, conse-

quently, the notice contended for was not necessary .
It appears from paragraph 1 of the statement of claim of th e

action commenced in this Court that " the defendants are a duly
incorporated company, incorporated under the Companies ' Acts
of the Province of British Columbia, " and it further appears
from the affidavit of Henry E. Ridley, filed in the Territoria l
Court of the Yukon Territory on the 26th day of October ,
1900, that at the time of the order to amend the writ and for
substitutional service thereof, obtained the same day, there wa s
no local manager of the defendant Company residing in the
Yukon Territory . From the said affidavit of Ridley, and fro m
the statement of claim filed in the said Territorial Court, it
further appears that the defendant Company at the time of th e
contract sued on " operated as a transportation Company betwee n
Bennett, in the Province of British Columbia, and Dawson, i n

MARTIN, J . : First, the counsel for the appellant urges that

225

FULL COURT

1902

MARTIN, J .
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FULL COURT the Yukon Territory, " and that the cause of action arose out o f

1902

	

the failure of the said Company to carry certain goods betwee n

July 29, the said points of Bennett and Dawson according to a contrac t
made in September, 1899. Though not so alleged in the state-

BOYLE
v .

	

ment of claim, it appears from the examination for discovery o f
v . Y. T . Co . Daniel Carmody that this contract was made at Bennett, in thi s

Province, where the defendant Company had a local manager ,

with another local manager at Dawson, Y.T., the head offic e
being at Victoria . It further appears from the evidence tha t
before the said order for substitutional service was made th e
Company had no representative in the Yukon, and had ceased

to carry on any business in that Territory, not having done s o
since Daniel Carmody, who acted for it, had left in the last

of August or first of September, 1900 . Under such circum-
stances, the order for substitutional service has no effect, an d
may be disregarded : Sirdar Gurdyal Singh v. Rajah of Farid-

kote (1894), A.C. 670 . Though no appearance was entered t o
the writ on behalf of the defendant Company, yet a statemen t
of defence, so-called, was filed on the 1st of March, 1900, by a
firm of advocates purporting to act for it, and who did so act i n
some interlocutory proceedings, but not at the trial held on the
11th of July, 1901, whereat it was not represented by counsel .
The statement of defence in effect admits the first paragraph of

the statement of claim, and the question as to whether or no t
the contract sued on was ultra vires was not raised, though it

MARTIN, J . was and is one of importance to the shareholders of the Company .
It does not appear how the said advocates came to act for th e
Company. Carmody says he has no recollection of giving an y

instructions with regard to this suit at all, though it is likely h e
was served with the original writ before it was amended, an d
before he left the Yukon, and gave that original writ to th e
advocates who were also solicitors for his Company in all othe r
suits against the Company then pending. But there is nothin g

in his evidence, or in that of the president of the Company, t o
shew that any instructions were given in regard to the amended
writ, which alone affects this action, the original writ havin g
been defective because of the misnomer of the defendant Com-

pany. Nevertheless, counsel for the appellant stated that he
does not raise the point that the said advocates did not de facto
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act for the Company at Dawson, but he does contend that under FULL COUR T

such circumstances there is here what is tantamount to the

	

1902

obtaining of judgment by consent on an ultra vires contract, July 29 .

and it is urged that this defence should have been raised, and that _
BOYL E

the consent not to raise it was illegal, and that the Company

	

v .

should not now be debarred from setting it up in this Court .

	

V . Y . T . Co.

On the facts, I can come to no other conclusion than that wha t
was done in the Territorial Court was tantamount to obtaining
a judgment by consent . What then is the effect of one s o
obtained against a corporation ? It is argued that it was th e
duty of the Company to defend that point, and if it does not ,
the judgment is not binding, and the case of Great North-West
Central Railway Co. v. Charlebois (1899), A.C. 114, 124, is relied
upon. It is there laid down by the Judicial Committee of the
Privy Council that " such a judgment cannot be of more validit y
than the invalid contract on which it was founded . " The view s
on this point of the Chancellor of Ontario, who tried the case ,
are given at pp . 115-116, as follows :

" A Company created by Act of Parliament has no right t o
spend a penny of its money except in the manner provided b y
the Act. The expenditure of money for a purpose unauthorize d
by the Act is ultra vires absolutely. Such an expenditure can-
not be validated by promoters, directors, or shareholders for the
time being, nor can it be sanctioned by the Company itself . It
follows that, if the act is beyond the power of the company to MARTIN, J .

do or ratify, no judgment obtained by the consent of the com-
pany, treating it as authorized, can remove its invalidity, for th e
virtue of such judgment rests merely on the agreement of th e
parties, and the incapacity to do the act involves the incapacit y
to consent that it be treated as valid. I think, therefore, that
the judgment by consent obtained by the defendant Charleboi s
against the company (upon which depends the subsequent judg-
ment in inuitur) forms no obstacle to the plaintiffs if th e
transaction impeached is inherently ultra vires . "

I note that in Brice on Ultra Vires (1893), 625, it is state d
that, " In New Zealand, however, it has been explicitly decided
that a judgment, obtained on a compromise of an action agains t
a corporation to enforce an ultra vires agreement, was void .
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The subject was thoroughly discussed, and the opinion of th e

Court is valuable . "
The question then arises,is this contract ultra wires? In support

of the affirmative, the appellant 's counsel contends that unde r

section 92, sub-section 10 (a.) of the B.N.A Act, a provincial com-

pany such as this has no power to undertake the business of com-
mon carriers between this Province and the Yukon Territory .

Certain general propositions arising out of sections 91 and 92 o f

the B.N.A. Act are given at p. 617 of Lefroy on Legislativ e

Power in Canada, and the subject is discussed generally in th e

succeeding pages down to 644 . At p. 637, it is stated " Although

the provincial power to incorporate is confined to ` companie s

with provincial objects, ' a corporation, though existing onl y

within the limits of the sovereignty which created it, may, as a

general rule, act elsewhere through agents, if the laws of othe r

countries permit . " In our Canadian Courts the point has o f

later years been more or less considered in the cases of Howe

Machine Co. v . Walker (1874), 35 U.C .Q.B . 37 ; Ulrich v. National

Insurance Co . (1877), 42 U.C.Q.B. 141, 158 ; Clarke v. Union

Fire Insurance Co . (1883), 10 P.R. 313, 3 Cartw . 335 ; Loran-

ger v. Colonial Building and Investment Association (1883), 3

Cartw. 133,136 ; Colonial Building and Investment Association

v . Attorney-General of Quebec (1883), 9 App . Cas . 157, 3 Cartw.

118 ; and Canadian Pacific Railway Co. v. Western Union

Telegraph Co . (1889), 17 S .C .R. 151 . In the last mentioned

case many earlier decisions are reviewed, and it is laid down a t

pp. 155-6, that " the comity of nations distinctly recognizes th e

right of foreign incorporated companies to carry on business
and make contracts outside of the country in which they ar e
incorporated, if consistent with the purposes of the corpora-
tion, and not prohibited by its charter, and not inconsistent with
the local laws of the country in which the business was carrie d
on, subject always to the restrictions and burthens imposed by

the laws enforced therein ; for there can be no doubt that a
state may prohibit foreign corporations from transacting an y
business whatever, or it may permit them to do so upon suc h
proper terms and conditions as it may prescribe . . . In the
absence, as in this case, of any prohibition or restriction, no inten-
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tion to exclude can be presumed." This general principle, as above FULL COURT

stated, had already been recognized, as I understand the decision

	

1902

of the Judicial Committee of the Privy Council, in Bateman v . July 29 .

Service (1881), 6 App. Cas. 386 (though that case was not
BoYL E

brought to the attention of the Supreme Court of Canada)

	

v .

wherein it was decided that a foreign company could carry on V . Y. T . Co.

business and make contracts by its agent in Western Australia ,
though it had not complied with the provisions of the Joint
Stock Companies' Ordinance Act, 1858, which only applied to
companies incorporated within that colony . In Brice on Ultr a
Vires (1893), it is stated at p . 6, tha t

" A Corporation being entirely fictitious and the creation o f
law, it might fairly be argued that it can exist only where th e
power which called it into being exists to give continued vitalit y
to the artificial creation. Doubts have from time to time been
expressed as to whether the English Courts at all, and if at all ,
how far, can recognize foreign corporations and their incidents .
Sorne of these doubts may remain, but in so far as relates to lega l
proceedings, it is since the Judicature Acts quite settled tha t
foreign corporations, even though not incorporated according t o
English law, may sue and be sued in English Courts to judg-
ment, whether resident in England or not . "

And after a consideration of certain apparent distinctions
between the law of England and that of the United States, th e
learned author arrives at the following conclusion, p . 8 : " The MARTIN, J .

views of the United States Courts so expressed and qualified ,
are probably substantially, if not exactly, the same as those hel d
in this country . "

In regard to the " undertaking " of the Company within th e
meaning of said sub-section 10 (a .), the memorandum and
articles of association are not before us, so our information o n
that point is confined to the material already noticed ; but we
are entitled to assume that the transportation business as carrie d
on was not inconsistent with the purposes for which the Com-

pany was formed, even though, as a matter of fact, the jurisdic-
tionand authority of the Provincial Legislature cannot extend
beyond the boundaries of this Province no matter what wide r
powers were on paper taken or claimed by the Company on
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FULL COURT incorporation. " The true question is, not whether one state can

1902

	

legally grant powers of contracting, etc ., in another state, but to

July 29, what extent does one state recognize the acts of another ?" —

Lindley on Companies, 6th Ed., 1,222, wherein it may be observed
BOYI. E

v .

	

there is a strange omission to refer to the later Canadia n
V . Y . T . Co . authorities above cited, though the earlier ones are mentioned

in note (1) .
I should perhaps note that it was contended at the bar that i f

the defendants were so operating as a transportation company,

it should be regarded as an " undertaking . . . . extending

beyond the limits of this Province " within the meaning of sub-

section 10 (a .), and this contention was not, as I understand it ,

disputed . It was, however, suggested that the contract, thoug h

a " through one, " should be looked at as one to act for a certai n

part of the route as forwarders only, and to deliver the ship-
ment to others for transportation beyond this Province . It
may be that if this were the fact that would afford an additiona l

reason for not holding the contract to be ultra vires, but in my

opinion the fair construction of the allegations already notice d

is that the Company itself undertook the carriage for the

whole distance, and so I think the question should be con-

sidered on that basis, and I have come to the conclusion tha t

to hold it to be an ultra vires contract would be contrary to

the authorities above quoted, and others cited at bar, which I

have also consulted .

Lastly, it is urged that because under r . 256 of the Judica-

ture Ordinance in force in the Yukon Territory, the judgmen t

sued on may now be, it is contended, set aside despite the lapse of

the prescribed time of fifteen days, according to the view s

expressed by the Court of Appeal in Bradshaw v . Warlow

(1886), 32 Ch. D. 403, therefore it is not final and unalterabl e

as required by Nouvion v. Freeman (1889), 15 App. Gas . 1 ,

13-4, but is still inconclusive and open .
A large number of cases were cited on both sides, but in my

opinion the point is exactly determined by the case of Vanque-

lin v. Bouard (1863), 15 C.B.N.S. 341, 367-8, wherein Chief

Justice Erie says, " I apprehend that every judgment of a
foreign Court of competent jurisdiction is valid, and may be th e

MARTIN, J.
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foundation of an action in our Courts, though subject to the FULL COURT

contingency, that, by adopting a certain course, the party

	

1902

against whom the judgment is obtained might cause it to be July 29.

vacated or set aside . But until that course has been pursued,
BOTL E

the judgment remains in full force and capable of being sued

	

v .

upon . " V. Y. T. Co .

Apply these expressions to the case at bar the contentio n

must fail . The appeal should be dismissed with costs .

Appeal dismissed.

WARD v. DOMINION STEAMBOAT LINE CO .

	

MARTIN, J .
(In Chambers)

Practice—Order XIV.—Cross-examination of plaintiff —Discretion to refus e
—Rule 401 .

1902

Oct . 10 .

On a summons for judgment under Order XIV., it is only in exceptiona l

cases that defendant will be permitted to cross-examine plaintiff on hi s

affidavit, and then only after defendant has filed an affidavit of merits .

APPLICATION by defendant on the return of a summons for
judgment under Order XIV., for leave to cross-examine plaintiff

on his affidavit filed in support of the summons. No affidavi t
of merits had been filed on behalf of defendant .

J. H. Lawson, Jr., for plaintiff.
Higgins, for defendant .

10th October, 1902 .

MARTIN, J. : It is contended by Mr . Higgins that in an appli-
cation under Order XIV., the plaintiff, or the deponent makin g
the affidavit in support of the application, should be produce d
for cross-examination if so required by the defendant, and tha t
the defendant is entitled to take such proceedings ex debito

justitim. Reliance is placed on the eases of Russell v . Saunders

(1900), 7 B.C . 173 ; Kingsley v. Dunn (1889), 13 P.R . 300 ;

Jacobs v. Booth's Distillery Co . (1901), 85 L.T.N.S. 262 ; and

r. 401 .

WARD
V .

DOMINIO N
STEAMBOAT
LINE Co .

Judgment
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For the plaintiff, Mr . Lawson chiefly relies upon the judgment
(In Chambers)

of Mr. Justice Field in Millard v . Baddeley (1884), W.N. 99 (an
1902

appeal from an order of the District Registrar), wherein it i s
Oct . 10

.	 laid down by the learned Judge that " There is no power upo n
WARD a summons under Order XIV ., to test the story of either party .

DOMINION It ought only to be in an exceptional case that the power give n
STEAMBOA T

LINE CO .
by this rule to examine the parties is exercised . It is the firs t

time I have ever heard of its being done . If it became the

practice it would lead to great expense, and to actions bein g
tried upon the summons under Order XIV., which was never

intended to be done . "
Our rule 401 (assuming that it applied to proceedings unde r

Order XIV.) confers a discretionary power upon the Court or a

Judge to order cross-examination in general, differing in that re-

spect from the unfettered Ontario rule 490, which is as follows :
" A person who has made an affidavit to be used in any actio n

or proceeding, other than on production of documents, may be
cross-examined thereon . "

My decision in Russell v . Saunders was not in an application
under Order XIV., which is a system of procedure within itself :
McGuire v. Miller (1902), 9 B .C . 1 ; and I am satisfied that th e

practice does not allow a defendant to cross-examine a plaintiff
without leave first obtained, a discretion which, in McGuire v .
Miller, my brother IRV ING thought should have been exercised

Judgment in view of the defence set up, but this, it will be noticed, wa s

only after the defendant in that case had filed an affidavit i n
answer to the plaintiffs .

If I may be allowed to say so, I wholly concur with the state-
ment of Mr . Justice Field that such cross-examination is a cours e
to be permitted only in exceptional cases, nor do I think it shoul d
be allowed until after a defendant has filed an affidavit settin g
up his defence, and in the present case I shall not exercise my
discretion until the defendant has filed such an affidavit an d
shewn good ground therefor . The recent decision of the House
of Lords, in Jacobs v . Booth's Distillery Co . (1901), 85 L.T.N.S .
262, fortifies me in this opinion .

The application will be adjourned till the 14th instant at th e
cost of the defendant Company to give it an opportunity to fil e
the required affidavit .
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IN RE THE JUDGMENTS ACTS : HOOD, ALDRIDGE HUNTER, c . .I .
(In Chambers)

& CO . v. TYSON.
1902

March 25 .Costs—Creditors' action to preserve fund—Payable out of fund .

Costs incurred in a creditors' action in preserving for creditors propert y
which had been fraudulently transferred, are a first lien upon th e
fund recovered, and are allowed as between solicitor and client .

SUMMONS on behalf of Hood, Aldridge & Co., for payment ou t

of certain moneys in Court and that out of said moneys in Cour t

the plaintiffs should be allowed in preference to the other judg-

ment creditors : (1.) The costs of the application ; (2 .) the costs

of the sale under the Judgments Act and (3.) the costs of an
action which they had brought to set aside a certain fraudulen t

conveyance to one Littlehales, all such costs to be taxed a s
between solicitor and client .

McConnell, the Bank of Toronto, R . W. Clark & Co ., the Ban k
of British North America and Hood, Aldridge & Co ., were al l
registered judgment creditors of the defendant Tyson, the judg-

ments of McConnell and the Bank of Toronto were registere d
prior to the two judgments of the plaintiffs, and the judgments o f
the Bank of British North America and R. W. Clark & Co ., were
registered subsequent to plaintiffs ' judgments.

Hood, Aldridge & Co., as judgment creditors of Tyson, the n
brought an action and had a transfer of land made by Tyson t o
one Littlehales set aside as fraudulent as against Tyson's credit -
ors . A sale of land under the Judgments Acts was then mad e
by the consent of all the creditors and the money was paid int o
Court for distribution . The summons was heard before HUNTER ,

C.J ., on the 25th of March, 1902 .

Reid, for the summons : Where costs have been incurred i n
preserving property for creditors, which property has bee n
fraudulently transferred, the costs of such action are a first
lien upon the fund recovered . If the fund is sufficient to satisfy
all the creditors, and leave a surplus, then party and party costs

IN RE TH E
JUDGMENT S

ACTS :
HooD ,

ALDRIDGE
& Co .

V .
TYSON

Statement
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HUNTER, C .J . are to be deducted, solicitor and client costs to be taxed, and th e
(In Chambers)

difference between party and party costs and solicitor and clien t
1902

costs is to be charged against the several creditors, in proportion
March 25 . to the amount recovered by each . If the fund is not sufficient
IN RE THE to satisfy all the creditors, then the costs as between solicitor an d
JUDGMENT S

ACTS : client are to be deducted from the fund, and paid to the party

ALDR DGE
by whose efforts the fund has been preserved for the creditors ,

& Co .

	

and the balance is to be divided amongst the creditors, as accord -

TYSON

	

ing to law. He cited Stanton v . Hatfield (1836), 1 Keen, 358 ,
see form of order at p. 362, followed in suit by judgment

creditor ; Goldsmith v . Russell (1855), 5 De G . M. & G. 547 at p .

556 ; In re McRea, j886), 32 Ch. D. 613 ; Macdonald v . McCall

Argument (1887), 12 P.R. 9 ; Sutton v . Doggett (1840), 3 Beay . 9, and

Barker v . Wardle (1835), 2 Myl . & K . 818.

Bowser, K.C., Harris and F. R. McD. Russell, for differen t

creditors.

His Lordship made the order as asked.

IRVING, J . FRY ET AL v. BOTSFORD AND MACQUILLAN (Two

1902

	

SuiTS) . MACQUILLAN v. FRY.

March 7 . Adverse action—Certificate of improvements—Co-owner—Estoppel—Notice —

FULL COURT

	

Res judicata—Judgment in rem—Mineral Act, Secs . 36-7 and amend -
--

	

meats.
July 29 .

A judgment in an adverse action under section 37 of the Mineral Act is no t
a judgment in rem.

One co-owner of a mineral claim is not estopped by the result of such
action instituted by an adverse claimant against another co-owner wh o
has applied for a certificate of improvements .

Per MARTIN, J . : Section 37 does not apply to co-owners of the same claim ,
but to owners of conflicting claims .

Decision of IRVING, J ., affirmed .
Bentley et al v . Botsford and MacQuillan (1901), 8 B.C. 128, followed.

FRY
V .

BOTSFORD
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APPEAL from a judgment of IRVING, J., on a point of law IRVING, J .

directed to be heard and disposed of by an order of that Judge

	

190 2

in Chambers, dated 28th March, 1901 . Later, the sole question March 7 .

agreed to be argued (as recited in order of Court of 7th March,

	

—

1902) was—" Does the decision of the adverse action of Callahan
FULL COURT

v . Coplen (1899), 6 B.C. 523, prevent this action being main- July 29 .

tained ?"

	

FRY
v .

The argument was heard on the 2nd of August, 1901, and 21st BOTSFOR D

of February, 1902. The facts appear from the judgment .

Joseph Martin, K.C. (E. J. Deacon, with him), for plaintiffs,

A. C. and F. L. Fry .

Sir C. H. Tupper, K.C., and Peters, K.C., for defendant Bots-

ford.

Duncan, for defendant MacQuillan .

7th March, 1902 .

IRVING, J. : These three actions are connected with the claim s
which formed the subject-matter of the adverse action of Calla-

han v. Coplen. In that action Callahan as owner of the Cody
and Joker Fractional mineral claims, hereinafter called th e

Fractions, successfully opposed an application by Coplen for a
certificate of improvements in respect of the Cube Lode minera l

claim .

	

IRVING, J .

The trial of the case, Callahan v. Coplen, took place befor e
Mr. Justice MARTIN, who dismissed the adverse action (6 B .C .
523) . His judgment was reversed by the Full Court (7 B .C . 422 )
and the judgment of the Full Court was afterwards affirmed b y
the Supreme Court of Canada (30 S .C.R. 555) .

The formal judgment of the Full Court orders and declare s

" that the survey of the Cube Lode mineral claim referred to i n
the pleadings is invalid and illegal in so far as the same embraces
or includes the Joker and Cody Fractional mineral claims ; that
the defendant has no right, title or interest in or to any portion
of the ground comprised within the boundaries of the Cod y
Fractional mineral claim and the Joker Fractional minera l
claim, or either of them, or to the minerals contained therein ;
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also, that the defendant is not entitled to a certificate of improve -

1902

	

meets to the said alleged Cube Lode mineral claim in so far a s

March 7 . the same overlaps or conflicts with the said Joker and Cody

Fractional mineral claims."
FULL COUR T

—

	

In the first of these three actions (MacQuillan v . Fry) Mac-
July 29

.	 Quillan as one of the owners of the Fractions sues for damages

FRY

	

for trespasses which he alleges the Frys have committed . The

BOTSFORD
Frys, in addition to denying the trespass, allege in their state-

ment of defence, paragraph 8, that the ground upon which th e

plaintiffs say they are trespassing is really a portion of the Cub e

Lode mineral claim.
The plaintiff in his reply says that the defendant ought not t o

be allowed to claim the ground in dispute as being a portion o f

the Cube Lode mineral claim, because, on the 14th day o f

October, 1897, Coplen advertised his intention to apply for a

certificate of improvements in respect of the Cube Lode minera l

claim, and at the time of the application the defendants, th e

Frys, were also interested in the said alleged mineral claim, an d

were part owners and were witnesses on behalf of the defendan t

in the adverse action which Callahan commenced .

The reply then sets out the steps taken and the judgmen t

obtained in the adverse action, as I have already mentioned, an d

the plaintiff, MacQuillan, submits that the said judgment bind s

the Frys and that they are estopped from alleging that the Cub e
IRVING, J . Lode is a subsisting mineral claim.

I stop the recital of facts for a moment to say that I do no t
think the judgment does declare that the Cube Lode is not a

good mineral claim—the decree is silent on that point .

In the other two cases, the Frys as owners of the Cube Lode ,

are adversing two applications of different date by Botsford an d

MacQuillan as owners of the Fractions for certificates of improve -

ments in respect of the two said Fractions .

By paragraph 6 of the statement of claim, the Frys allege tha t

the ground in respect of which Botsford and MacQuillan ar e
seeking to obtain a certificate of improvements is not the groun d

originally located or recorded by them .

By paragraphs 40 and 41, the defendants, Botsford and Mac -

Quillan set out the application of Coplen for a certificate and th e

23 6

IRVING, J .
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proceedings in the adverse action, and they say that the judg- rxvnwG, J .

ment in Callahan v. Coplen was a judgment in rem and was

	

190 2

binding on the plaintiffs in these actions by estoppel .

	

March 7 .

By paragraph 41 they say that as a matter of law this present
FULL COUR T

action of the Frys is practically an action between the same

	

--
parties for the same cause and cannot be now maintained .

	

July 29 .

	

On the 28th of March, an order was made directing that the

	

FR Y

	

of law so raised by the reply in the first cause and para-

	

" 'points

	

i

	

BOTSFOR D

graphs 40 and 41 of the second and third causes should be set
down for argument before the trial of the issue of fact, and th e

three were argued before me at one time .
Some correspondence took place between the solicitors, b y

which it was agreed that the question to be determined was —

Does the decision of the adverse action in Callahan v. Coplen

prevent these actions being maintained ?

The case for the owners of the Fractions was put in two way s
—either because the Callahan v. Coplen judgment when rea d
with section 37 was a judgment in rem, or because it was a
judgment inter pastes, and the parties were the same .

In section 36 of the Mineral Act are laid down the steps to b e
taken by " the lawful holder " of a mineral claim to obtain a
certificate of improvements . By section 37 it is provided that a
certificate of improvements, when issued, shall not be impeached ,
except for fraud. By sub-section 2 of section 37 a code of pro -
cedure for adversing applications is laid down .

	

IRVING, J .

It provides (a.) that any person claiming adversely to th e
applicant shall bring his action within 60 days ; (b.) that failure
to commence or prosecute with due diligence shall be deemed t o
be a waiver of the plaintiff's claim ; (e.) that (1 .) after filing the
final judgment and (2 .) upon complying with the requirements
of section 36, the person or any one of the persons entitled
(according to the judgment) to the possession of the claims shal l
be entitled to a certificate of improvements in respect of the
claim which he or they shall appear from the decision of th e
Court.

Now, if the defendant, that is the applicant, succeeds he takes
out a judgment which in terms entitled him to a certificate .
This judgment in favour of the applicant might be said to be



238

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

FULL COURT
plaintiff in the adverse action does not necessarily succeed if the

July 29 . applicant fails—this judgment would not affect the status of th e
FRY

	

property.

BOTSFORD
Again, if we take the case where both parties fail, the judg-

ment under section 11 of Cap. 33 of 1898 would not be a judgmen t
affecting the status of the property .

Those are three judgments which might be given in an advers e
action in one of which there would be a judgment which decide d

that one of the parties was not entitled to the possession of a
certain piece of ground, or to a certificate of improvements i n

respect thereof . That seems to me to establish that judgment s
under section 37 are not in the nature of judgments in rem .

In many cases (of which the adverse action of Callahan v .

Coplen is an instance) the adversing plaintiff is not at the tim e
of bringing his adverse action, entitled to a certificate, althoug h

he, the plaintiff, may give affirmative evidence of his own title
up to a certain point, i .e ., to the trial, yet he may not be entitle d
to a certificate of improvements—in such a case the judgmen t
would not be in the nature of a judgment in rem—as it would
affect the status of the property. At the utmost he would no t

IRVING, J . be entitled to a certificate of improvements until he had coin-
plied with the provisions of section 36 . The language of sectio n
37 does not put a successful plaintiff in the secure position tha t

a defendant is in if he succeeds, for it seems to me that there i s
a marked difference between the judgment in favour of th e
applicant 's right to a certificate of improvements after adver-
tisement duly made, and a judgment in favour of the plaintiff
declaring that the defendant's claim is not good—the former
may be a judgment in rem, or of that character, but the latte r
certainly is not.

Again, the action instituted by an adversing plaintiff lack s
one of the peculiar features of an action in rem—there has bee n
no preliminary notice to the world—it was contended that th e
filing of a writ (as required by section 37, was a notice of thi s

IRVING, J . one affecting the status of the property and bind all the world ,

1902 as by sections 36 and 37 all persons were required to come i n

March 7 . and contest his claim, and it might be said to be a judgment in

rem. But is the result the same if he fail ? The adversing
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character), I always thought it was more in the nature of a
certificate of lie pendens, part of the system of the registratio n

of the mineral claims .
If one compares the notice required by section 36, which notic e

Parliament has said will operate as to bar everybody unless
action is commenced with the so called notice required by section

37, it will at once be apparent that it is straining the words o f
the statute to call the filing of a lis pendens a notice of the
character required on the institution of an action in rein.

An action in rem has been defined as a proceeding to determin e
the status or condition of the thing itself, and a judgment is a

decision as to the disposition of the thing .
Neither the order of the Full Court alone, nor that order when

read in conjunction with section 37 of the Mineral Act, deal s
with the status of the Cody and Joker Fractions, nor does eithe r
of them make a disposition of the Cube Lode or the Fractions.

This determination of the right of possession is an interlocu-
tory determination, the final disposition of the thing is ultimately

worked out by the department ; it seems to me that a judgmen t
in rem must be in its nature final, it must determine the statu s

of the thing. Under the Mineral Act that determination i s
arrived at in the department after the judgment has been given ,

and is not a judicial proceeding .
Then it is said that if the decision in Callahan v. Coplen was

not a judgment in rem then it was a case inter partes, and that
the same parties are now again seeking to litigate the matter .

In the first place, I would point out that nowhere in the Ac t
is it said that all co-owners must join in the application for a
certificate of improvements . My brother, MARTIN, has decided
(Bentley v. Botsford (1901), 8 B.C. 128), that it is not necessary
that all co-owners should join in the application .

Having regard to the peculiar nature of the relationship exist-
ing between co-owners, I think he is right . I do not see how on e
co-owner can prevent another co-owner from proceeding with an
application for a certificate. That being so, I do not see how th e
decision in an adverse action against one co-owner can affect the
other.

One of several co-owners of a patent may sue for an infringe -

239

IRVING, J .

190 2

March 7 .

FULL COURT

July 29 .

FR Y
V .

BOTSFOR D

IRVIIVG, J .
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ment of his right, Sheehan v. Great Eastern Railway Co . (1880) ,

1902 16 Ch. D. 59, and so may one of several co-owners of a trade -

March 7 . mark, Dent v. Turpin (1861), 30 L.J., Ch. 495, but apart from
that, judgments in personam bind parties and privies only, an d

240

IRVING, J.

FULL COURT
co-owners are not privies nor are they parties .

July 29 .

	

Sir Charles Tupper relies on Young v . Holloway (1895), P.

FRY

	

87, and In re Lart : Wilkinson v . Blades (1896), 2 Ch . 788 ; the
2 '

	

former case is a decision peculiar to the practice of the Court o fBOTSFORD

Probate, and the latter rests on the doctrine of acquiescence (se e

p . 796) and estoppel by conduct .
I do not see how I can deal with that class of estoppel on a n

application of this sort as the facts are in dispute . The question
submitted must be answered in favour of the Frys . The cost s

of this application will be their costs in any event .

The defendants Botsford and MacQuillan appealed, and th e

appeal was argued at Victoria on 13th June, 1902, before HUNTER ,

C.J ., DRAKE and MARTIN, M .

Argument

Peters, K.C., and Duncan, for the appellants : The judgmen t
was one in rem, but we mainly rely on this being a case of th e
Frys standing by and being willing to take the benefit of a

successful issue of step taken by co-owner ; no dissent or dis-
claimer here operates as estoppel ; Wilkinson v . Blades (1896), 2

Ch. 788 ; the plaintiff's had constructive notice of adverse proceed -
ings, and not having come in are hound ; under the section it i s

not merely notice to those who have an adverse interest bu t
notice to all the world, to anyone who has any interest ; accord-
ing to Bentley et at v. Botsford and MacQuillan (1901), 8 B .C.

128, it is an adverse suit if the party claims too much ; as to
res judicata see cases collected in Freeman on Judgments, 4t h

Ed., 105, and Chand on Res Judicata, 195 ; as to judgments in

rem, see Houstoun v. Marquis of Sligo (1885), 29 Ch. D. 448, at

p . 454 ; Castrique v . Imrie (1870), L .R. 4 H.L. 427-9 ; Duchess

of Kingston's Case (1776), 2 Sm. L.C . 734, 753 ; Wytcherlcy v .

Andrews (1871), L.R. 2 P. & M. 327 ; Birch v. Birch (1902), P .
72, and Bonneinort v . Gill (1897), 45 N.E. 768 .

Joseph Martin, K.C., for the respondents : The case set up i s

really not that of a judgment in rem, but a statutory estoppel ;
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the section gives an adverse claimant the right to come in and IRVING, J .

attack an opposing claimant, but if an opposing claimant does

	

190 2

not come in there is still no judgment in rem, or otherwise March 7 .

against him, but a statutory estoppel ; but we were not in the
FULL COURT

position of an adverse claimant or an opposing interest, quit e
the reverse ; in any event plaintiffs cannot rely on our title as July 29 .

defective, because by section I1 both parties are on the same
footing, and must prove their title .

[Per curiam : The Court is of the opinion that there i s
nothing here of the nature of a judgment in rem . ]

I proceed then to the remaining point, an estoppel in pads, as
to which see Odgers on Pleading, 3rd Ed ., 206 ; Bullen & Leak e ' s
Precedents, 5th Ed ., 694. Here there is no estoppel, because th e
plaintiffs were not in a position to be estopped ; the question of
notice to them of the adverse proceedings is immaterial, becaus e
such proceedings have by a proper construction of sections 3 6
and 37 no application to the case of co-owners of the same claim ,
if necessary Bentley v . Botsford should be, it is submitted, over -
ruled, but it is not necessary to go into that question if section
37 bears the construction contended for ; the whole procedure o f
the sections is directed towards procuring a certificate of im-
provements, and they apply to owners of conflicting claims ; the
defendants were in no sense adverse claimants . Recorded
owners are already fully protected by said sections, and if the y
were not called upon to join in the adverse proceedings, th e
question of notice to them, and consequently of estoppel, wholly
disappears ; for the purposes of the argument of the point o f
law, the facts are all admitted as they appear in the record, so
we ask for judgment on the sole question of law before th e
Court.

Peters, in reply .
Cur. adv. volt.

29th July, 1902 .

HUNTER, C .J. : In my opinion, this case comes in too unsatis-

factory a way before the Court to enable us to deal with i t

properly . We are asked to decide several important questions HuNTEa, C .a .

as to the construction of an Act which is more frequently befor e
the Court than any other, and which affects a large section of

FR Y

V .

BOTSFORD

Argument
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FULL COURT
should be disposed of before trial. The matter came up for

July 29
.	 argument on May 2nd, 1901, and was re-argued, it being agree d

FRY

	

that the question for decision should be, "Does the decision o f

BOTSFORD the adverse action of Callahan v. Coplen prevent this action
being maintained ?" Now, it is obvious that although the titl e
of the Cody and Joker Fractions was established as against th e
Cube Lode in that suit, it may very easily be that the title ha s
since lapsed by reason of the neglect to observe some provision s
of the Mineral Act, so that in this view the answer would hav e
to be in favour of the Frys. On the other hand, it may be tha t
no such neglect has occurred, and that the Frys, even if no t
bound by the result of Callahan v. Coplen, although not parties
to the record, may be concluded by estoppel in pals, as to which ,

of course, all the facts would have to be found before this ques-
tion could be determined .

Although the question is raised by Judge 's order under r. 318 ,
the position is the same as if it had been raised by special case ,

and a special case is useless which does not supply the Cour t
with all the necessary facts, either found or admitted, or, at an y

rate, such facts from which the Court may draw all the neces -
HUNTER, C .J . sary inferences of fact .

Difficult questions were raised during the discussion, such, fo r
instance, as the nature of the judgment in an adverse action ,

the question whether or not the proceedings under section 36 ar e
notice to a co-owner, whether or not one co-owner may apply fo r

a certificate of improvements, etc . I do not, however, feel calle d

upon at present to say anything about any of these matters, as

I think the Court should decline to enter into the interpretatio n

of this Act any further than is necessary to decide the matte r
in hand, and always with reference to the particular facts, as other -

wise we may very easily be led into giving expression to broad
views, which, after further sifting, we should find to be untenable ,

and few things can be more mischievous than to have misleading ,
or ill-considered decisions, upon an Act of this importance .

IRVING, J. the community, in almost complete ignorance of the facts .

1902 An order was made under r. 318, on the application of Bots -

March 7 . ford and MacQuillan, on the 28th day of March, 1901, directin g
that certain points of law set up by them in their pleadings
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I, therefore, think that although we cannot say that the judg- IRVING, J .

ment is wrong, owing to the way in which the matter came up

	

1902

for the learned Judge 's decision, yet it ought not to stand in the March 7 .

way of the appellants raising such questions by way of estoppel

or res judicata, as they may be advised, and that, accordingly,
Fula. COUR T

the best way to deal with the matter is to dismiss the appeal, July 29 .

and set aside the order of 28th of March, 1901, and the judgment

	

FR Y

of the 7th of March, 1902, and to allow the actions to go to trial
BOTSFORD

in the regular way.
As the appellants fail in their appeal, I think they ought to

pay the costs of the appeal, but as all parties agreed to th e

form of the question to be argued, the costs of the other pro-

ceedings should be costs in the cause.

Reference to Yale Hotel Co . v. V. V. & E. Ry. Co . (1902), 9 HUNTER, c .J .
B .C. 66, will shew that the Court very recently felt similar diffi-
culty in the way of determining important questions of la w

which were raised before trial.

DRAKE, J . : This is an action by the plaintiffs as co-owners o r

co-partners with one A . D. Coplen in a claim called the Cube

Lode. In 1897, William Callahan brought an action agains t

Coplen with reference to the same ground, in which action th e

then plaintiff recovered judgment, and that judgment was tha t
the Cube Lode mineral claim was an invalid claim in so far as i t

embraces or includes any part of the Cody and Joker Fractions .

It appears the Frys were part owners of the Cube Lode minera l

claim with Coplen, and were witnesses on behalf of Coplen i n

the action above referred to . The question we have to deter- DRAKE, J .
mine is whether they are bound by the judgment above men-

tioned, as being res judicata . Parties or privies are bound by a

judgment of a Court of competent jurisdiction, and privie s

include trustees and cestuis que trustent, husband and wife, co -

partners, heirs and assigns . The Frys as co-owners do not fal l

within any of these designations. It is true their title rests o n

the same foundation as that of Coplen . A co-owner of a mineral

claim is entitled to apply for a certificate of improvements ,
which if he obtains it, he becomes a trustee for the share of hi s

co-owners . The Frys did not join in the application for a cer -
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FULL COURT
judicata can be pleaded when the action is between the sam e

July 29 . parties for the same cause of action, and the rule is laid down i n
FRY

	

the Duchess of Kingston 's case (1776), 2 Sin . L.C . 734, that wit h
2 'BOTSFORD certain exceptions, a transaction between two parties in judicial

proceedings ought not to bind a third, for it would be unjust t o
bind any person who could not be admitted to make a defence o r
examine witnesses or to appeal from a judgment he might thin k
erroneous, and therefore the depositions of witnesses in anothe r
cause and the judgment of the Court upon the facts found, althoug h
evidence against the parties and all claiming under them, are no t
in general to be used to the prejudice of strangers. In my opinion

DRAKE, J . the defendants are entitled to raise the defence of estoppel to b e
dealt with at the trial. The fact that a mineral claim is in the
nature of a yearly tenancy leaves it open to the parties t o
sustain or defend these actions in the state and position of the
claims as they were at the commencement of the several actions ,
and not as they were when the action of Callahan v . Coplen
was commenced . The state of affairs may be entirely altered by
neglect of statutory duties, and this reason alone is sufficient t o
prevent the appeal from succeeding . I therefore think th e
appeal should be dismissed with costs, but I also think th e
actions should be consolidated .

MARTIN, J. : By agreement of the parties the question to b e
argued before the learned trial Judge was " Does the decision o f
the adverse action of Callahan v. Coplen prevent this action
being maintained ?" and he answered that question in the nega-
tive, and in favour of the plaintiffs. During the argument befor e
this Court, the opinion was expressed that that judgment was
not in the nature of a judgment in rein, thus leaving for con-
sideration the remaining point as to whether or not the plaintiff s
(respondents) are estopped by reason of the adverse proceeding s
under section 37 taken in the case of Callahan v . Coplen. It i s
contended by the plaintiffs ' counsel that such is not the case, an d

IRVING, J . tificate of improvements, but apparently were content to permi t
1902 Coplen to make the application, and take the benefit of it. Al -

March 7 . though not privies in the ordinary sense of the word, they wer e
privy to the proceedings which resulted in the judgment. Res

MARTIN, J .
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that the said section has no application to co-owners of the same IRVING, J .

claim but to owners of conflicting claims. The learned trial

	

1902

Judge, as I understand his judgment, practically adopted this March 7 .

view, and in my opinion it is the correct one . The general scope
FULL COURT

and object of adverse proceedings appears from a consideration

of sub-sections 36 and 37, and I see nothing to lead me to believe July 29 .

that they are to be construed as a means by which co-owners

	

FR Y

may attack one another. The whole procedure is directed to the BOTSFOR D

procuring of a certificate of improvements, which results to th e

benefit and not to the detriment of the co-owners . whose interests
are fully protected by section 36, sub-sections (d .) and (h).

According to sub-section (d.) of section 36, the notice to be poste d

in the Mining Recorder 's office must contain " the name of the
lawful holder thereof ;" and sub-section (h .) requires that " the

recorder shall also set out in Form 1 the name of the recorded
owner of the claim at the date of signing the same, " and the

Crown grant subsequently issues to such recorded owner unde r
section 40 as amended by sub-sections 10 and 19 of the Mineral MARTIN, J .

Act Amendment Act, 1899. It will thus be seen that all through
these proceedings the titles of co-owners are not only no t

disputed, but admitted, and how can there be any adverse pro-
ceedings between themselves in regard to their respective posi-
tions which are clearly defined and protected by the statut e
itself ? Such being the case, I am of opinion that the learne d

trial Judge was right in answering the question as he did, an d
this appeal should be dismissed with costs .

Appeal dismissed .

During the hearing of the above appeal, it appeared that th e
pleadings had been amended and that both the original an d
amended pleadings had been included in the appeal books .

The Court stated that where the pleadings have been amended ,
the original pleadings should not be put in the appeal books, ex-

cept in cases where it was important that the Court shoul d
know what position a party had taken in the litigation .
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HUNTER, C .J .

1902

June 2 .

CREWE

V .

MOTTER-

SHA W

Judgment

CREWE v. MOTTERSHAW.

Trespass—Adjoining owners—Escape of fire—Maintaining dangerous thing—
Liability for—Negligence immaterial .

A fire started in brush and fallen timber by the defendant for the purpos e

of clearing his land, spread on to the plaintiff's lands adjoining : —

Held, in an action for damages, applying the principle of 1iylands v . Fletche r
(1868), L .R . 3 H.L. 330, that the defendant maintained the fire at his

own risk and was responsible for the damage caused by it .

Costs on County Court scale allowed, as action should have been brough t

there .

ACTION for damages tried before HUNTER, C.J ., at Nanaimo ,
on 13th May, 1902 .

The facts appear fully in the judgment.

J. H. Simpson, for plaintiff:

Young, for defendant .
2nd June, 1902 .

HUNTER, C .J. : This is an action for damages done by fire to
the plaintiff's house, fences, shrubbery and plants, caused, as it i s
alleged, by the defendant's negligence .

The plaintiff and defendant are adjoining proprietors near the
City of Nanaimo, and the lands of each being a few acres in area
adjoin a parcel belonging to the New Vancouver Coal Company.
The defendant, at the end of August last, began to build a lin e
fence between his land and that of the Coal Company, and fo r
that purpose used fire to clear off the land on both sides of th e
line, his own land being practically all clear, but that of the Coa l
Company being covered with brush and fallen timber . He
admits doing this during August 30th and 31st, and September
1st, but says that on the evening of the 1st he, with the aid o f
two small sons, put all the fires out, and that the fire of Septembe r
2nd, which did the damage, was not of his causing ; and further
insinuates, rather than charges, that although it originated clos e
by the scene of his operations, it was started by the plaintiff
himself with the intention of committing arson for the purpose
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of getting insurance money . Whatever the cause, the fire broke HUNTER, C. J .

out fiercely on the afternoon of September 2nd, at about 2 p .m.

	

1902

on the Coal Company 's land close to where the defendant's fires June 2.

had been set, and being favoured by a high wind soon swept
CREWE

over a large area of the Coal Company 's land, and travelling in

	

v .

the direction of the plaintiff ' s house did the damage complained ~Tsxaw-
of, while on the other side of the Coal Company ' s block a school

house was saved with difficulty .
The plaintiff 's wife and daughter swear positively that th e

defendant came to their house on the afternoon of the 2nd an d

stated that his fire was getting the master of him, and that h e

could not put it out, and requested them to telephone for help ,

which they did ; but the defendant swears that what he said

was that a fire had broken out and that he could not put it out .

Another witness for the defendant stated that she saw from her

house, about 250 yards off, some children playing about the plac e

where the last fire broke out shortly before its outbreak, bu t

could not say she saw them on the spot itself, and, generall y

speaking, had a hazy notion of the circumstances . Other wit-

nesses testify that at various times they saw the fires burning

during all the days and nights mentioned, and Godfrey and hi s

wife, who were in a position to see plainly, their house being

across the road from the defendant 's place, state that they sa w

the fire burning brightly on Wednesday about midnight. All

the witnesses agree that no other fires were burning during this Judgment

period in the neighbourhood .
I think the most reasonable inference to draw in the circum-

stances is that the defendant is mistaken in thinking that h e

had completely extinguished his fires on Wednesday night, an d

especially because, as anyone having personal experience of th e

matter knows, fire at that season of the year is apt to smoulde r

among the roots of the brush and break out with renewe d

energy when least expected . I therefore find the fact to be tha t
the fire complained of originated from fires set by the defendant ,

and I think he is legally responsible for the damage. If anyone

chooses to call it negligence for a man to clear away debris an d

brush by fire in a well settled district during the driest seaso n

of the year without taking all possible means to stop the fire
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HUNTEE, c . . . from reaching his neighbour 's property I am content, but I do
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not think that this is the real ground on which this actio n

June 2, should be decided . I think the principle is that on which Jones

a v . Festiniog Railway Co . (1868), L.R. 3 Q.B. 733 and Rylands v.
CREW E

v .

	

Fletcher (1868), L.R. 3 H.L. 330, were decided, namely, that if a
MOWER- man chooses to use on his own land in an unnecessary way tha t

SHAW

which if allowed to escape or get beyond his control may

injure his neighbour, then he does so at his own risk, and is re-

sponsible if damage ensues . It may be argued that this is to say

that a man could not use are in his stove to cook his food or t o
warm him by, except at the risk of answering all damage thus orig -

inating, but the difference is that this use of fire is necessary, whil e
the other is not, although no doubt customary, and generally

speaking,not unreasonable . Some Ontario cases were cited by Mr .

Young to spew that the defendant is not liable unless it is shew n

that he did not use reasonable care to prevent the damage, bu t
in my opinion such a rule is practically unworkable. It would

mean that when a man saw his neighbour using fire in this way
he would have to sit up all night not only to watch the fire s

which might be causing alarm to his household, but to keep his
eye on his neighbour's movements in order to get evidence as to

his negligence. At any rate, if these cases are in conflict wit h

the English cases as to the principle involved, I must of course
discard them .

Judgment As to the damages, I think they have been over-estimated .
Although I have had the advantage of a view, I am under the
disadvantage of being called upon to estimate the amount som e
seven months after the event, and any figure I might nam e
would necessarily be more or less conjecture, especially in view of
the conflict among the witnesses. After considering all th e
evidence as to these, I am of opinion, without going into detail ,
that $175.00 is a reasonable sum to allow.

Then as to costs I see no good reason why this action, whic h
laid the damage at $300.00, was not brought in the County
Court. It is not, for example, a case in which the validity of on e
of a number of similar obligations is involved, or in which a con-

stitutional question is raised, or, speaking generally, of such a
type as would justify its being brought in the Supreme Court .
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If I were to allow Supreme Court costs I should be encouraging FiuNTER, C .J .

the bringing of County Court actions in that Court, thereby

	

1902

overloading it with work which ought to be disposed of in the June 2 .

County Courts, and I think the tendency to resort to the

HAYES v. THOMPSON .

	

HUNTER, C .J .

Municipal law—Saloons—Bar-rooms—Sunday Closing By-law—Validity of
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—R.S.B.C . 1897, Cap . 144, Sec . 50, Sub-Secs . 109 and 110, and Cap . 124, July 10 .

Sec . 7.

A municipality has no power under section 50, sub-sections 109 and 110 o f

the Municipal Clauses Act to pass a by-law closing any kind of license d

premises, except saloons .

A municipality is not empowered, by section 7 of the Liquor Traffic Regu-

lation Act, to pass any closing by-law, the intention of the sectio n

being to prohibit the sale during inter alia such hours as may be pre -

scribed by the municipality under the authority of some other statute .

Where a statute creates offences and provides the necessary machinery fo r

the carrying out of its provisions, a by-law to put it in force is unneces-

sary and bad .

APPEAL by way of case stated from a summary conviction .
The facts appear in the judgment and in the following section s
of the by-law in question :

" (2 .) No person having a license to sell intoxicating liquors
nor any keeper of licensed premises shall sell or allow, permit o r
suffer any intoxicating liquors to be sold on his premises betwee n
the hours of eleven o'clock on Saturday night and one o'clock on

CREWE
Supreme Court ought to be checked, especially as that Court is

	

v .

now in arrears on the appellate side . The plaintiff will there- MOTTER-
SHA WSHA W

fore have judgment for $175.00 and County Court costs on th e

higher scale.
Judgment for plaintiff

HAVE S
v .

THoMPsoN

Statemen
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or his agent, and after three convictions under this by-law o f
THOMPSON selling or suffering to be sold or used, the license of said premi -

ses shall be forfeited and cancelled forthwith .
" (3.) The keeper of any licensed premises shall keep the bar -

room, or room in which intoxicating liquor is trafficked in ,

closed as against all persons, other than members of his famil y
or household, between the hours of eleven o 'clock on Saturday
and one o 'clock on the Monday morning following, neither shall
he allow, permit, or suffer any light to be used in the said room ,

and the glass in every window in such bar-room or room wher e
intoxicating liquor is vended shall be transparent, nor shall there

be permitted any curtain or shutter or other device at any win-
dow of such room during the time aforesaid. And any keeper

of such licensed premises or any person having a license to sel l
intoxicating liquors who allows or suffers any person or persons

to frequent or he present in such bar-room, or room in which in-
toxicating liquor is trafficked in, or makes use of any device o r
allows any partition to exist which may preclude the public fro m
obtaining a full view of the bar throu gh the window of the sai d
room during the time aforesaid, shall be guilty of an offenc e

Statement under this by-law. The keeper shall include the person actuall y
contravening the provisions of this by-law, as well as the lesse e
or person licensed to sell liquors in any licensed premises .

" (4.) Every person, not being the occupant or a member of

the family of the licensee or lodger in the house, who buys o r
obtains any intoxicating liquor during the time prohibited b y
this by-law for the sale thereof, in any place where the same i s
or may be sold by wholesale or retail, shall be deemed guilty o f
an offence under this by-law .

" (5.) Any person, not being a member of the family or
household of the licensee or keeper of any licensed premises ,
found in the bar-room or rooms where intoxicating liquors are
usually trafficked in during the prohibited hours aforesaid, shal l
be deemed guilty of an offence under this by-law . "

HUNTER, c .J . the Monday morning following, nor shall he allow any intoxicat -

1902

	

ing liquors purchased before the hour of closing to be consume d

July 10 . on the premises, except in such cases where a requisition signe d

by a registered medical practitioner is produced by the vendee
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The appeal was argued before HUNTER, C .J .

Duff, K.C., and Young, for appellants .

Barker, for respondent.

10th July, 1902 .

	

H AYE S
v .

HUNTER, C.J . : Appeal by way of case stated from the con- THO âIPSO N

viction of the appellant by the Pollee Magistrate of Nanaim o

under section 5 of the Sunday Observance By-law, 1895 ,

Nanaimo, the offence charged being that of being found in th e

bar-room of the Crescent Hotel between ten and twelve p .m .

contrary to the provisions of the said by-law .

The by-law was passed for the purpose of regulating the hour s
during which houses licensed to sell intoxicating liquors shoul d

be closed . Section 2 prohibits the sale or consumption betwee n

eleven p.m. Saturday and one a.m. Monday ; section 3 provides

that the bar-room shall be kept closed between eleven o'clock

Saturday (sic : i.e., not specifying whether it is eleven o ' clock
a .m. or p .m.) and one a .m. Monday ; section 4 makes it an offence

to purchase or obtain intoxicating liquor during the hours pro-
hibited for sale, and section 5 an offence for any one not a mem-

ber of the family, etc ., to be found in the bar-room during th e
" prohibited hours aforesaid . "

Very probably the same hours were intended to be specifie d
in section 3 as in section 2, that is to say, the prohibited perio d
was intended to commence from eleven o ' clock p .m., but I must Judgmen t

take the by-law as I find it, although in the view that I take i t
is unnecessary to consider the effect of the omission .

It was objected that there was no power in the municipality
to pass a by-law closing any kind of licensed premises, excep t
saloons, under sub-section 93 of section 104 of the Municipal

Clauses Act, 1892, being sub-section 110 of section 50, Cap . 144 ,
R.S .B .C. 1897, and I think the objection is fatal .

By section 4 of Cap. 21 of 1891, being section 7 of Cap. 124,
R.S .B .C. 1897, the sale of liquor is prohibited in all places wher e
intoxicating liquor is allowed to be sold between the hours therei n
named, as also on any other days or hours during which th e
place is to be kept closed by order of any municipal by-law .
This, I think, clearly means by any by-law which the munici-

25 1

HUNTER, C .J .

1902

July 10 .
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HAYES
1889, section 96, sub-section 85, conferred the power on muni -

THOiPSON cipalities generally to order and enforce the closing of saloons ,

and special powers by special Acts on particular municipalities ,
e .g., on New Westminster, by sub-section 68 of section 142 o f

the New Westminster Act, 1888 ; and on Vancouver, by sub -
section 68 of section 142 of the Vancouver Incorporation Act ,
1886 (both enactments giving power to regulate), the latter bein g
replaced by sub-section 19 of section 125 of Cap. 54, 1900, by
which power is given to close saloons, hotels, stores and places o f

business during such hours, and on Sunday, as may be though t
expedient.

In this connection it is unnecessary for me to dissent from th e
decision of Draper, C.J., in In re Bright v. Toronto (1862),

12 U.C.C.P. 433, where in upholding a similar by-law, he say s
in respect of the same legislation then in force in Ontario, tha t

the by-law merely added tb the provisions of the statute, and
might be administered in compliance therewith . Inasmuch as he

makes no reference to any other legislation authorizing munici -
palities to close any class of licensed premises, and I have bee n

unable to discover any in such of the statutes of the old Provinc e
Judgment of Canada as are available, I may assume that none such existe d

at the time of the passage of the by-law he was considering, an d
therefore if he was to give full effect to the sections he could not
perhaps have decided otherwise, although in this view it migh t
be difficult to work out the clause exempting travellers . At any
rate the case is instructive as it is an illustration of the fallac y
of holding that because the Courts in Ontario have ascribed a
particular intention to an enactment of the Ontario Legislature ,

we must therefore ascribe the same intention to our own Legis -
lature, whereas the same enactment may have been passed alio

intnitn in British Columbia . I therefore think that the inten -
tion of section 4 of the Act of 1891 is to prohibit the sale durin g

inter cilia such hours as the municipality may prescribe under
the authority of some statute, general or special, as the case ma y

H UNTER, c .s• pality may competently enact by virtue of some statute, eithe r

1902

	

general or special, but not by virtue of the section itself, whic h

July 10 . gives no such power ; and this is the more apparent when w e
find that the Legislature had already, by the Municipal Act,
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be, in force for the time being, and that the municipality is not HUNTER, C .J .

empowered to pass any closing by-law by the section itself .

	

1902

This being so, the only closing powers in terms conferred on July 10 .

the Municipality of Nanaimo are those found in sub-section 93 H :wE s

of section 104 of the Municipal Clauses Act of 1892, still in force,

	

v .
THOMPSON

i .e., the closing of saloons during such hours of the night and o n
Sundays as may be thought expedient . This clearly does no t

give the power to close hotels, or other places of the like nature ,

which do not fall within the category of saloons ; and I think
the Legislature advisedly abstained from conferring on munici-
palities generally the power in relation to hotels, and in confining

it to saloons . There are obviously good reasons for keeping
saloons closed during Sundays, and the late hours of the night ,
which do not necessarily apply to hotels, as the hotel is the hom e
or the house of the guest while he stops there, and he may be i n

the bar-room during such hours for perfectly legitimate socia l
purposes, or with a view to his own comfort and convenience .

It was argued by Mr. Barker that the by-law could be uphel d
under sub-section 92, which confers power on the municipalitie s
to make by-laws in relation to saloons, taverns, billiard-room s
and restaurants, but I think the short answer to this is that sub-

section 92 confers general powers while sub-section 93 confer s
express powers to close a particular class of place singled out

from those mentioned in sub-section 92 . A fortiori the by-law judgment

cannot be supported under sub-section 78, which is of a mor e
general character still quoad hotels and saloons.

I think, therefore, that clause 3 of the by-law is ultra vires,

and of course clause 5 must fall with it .

I was asked also to consider the validity of the other clauses .

In my opinion, it was also incompetent for the municipality t o
pass clause 2, and therefore clause 4, as the subject-matter there -

of is specially dealt with by the Liquor License Regulation Act ,
1891, which is an automatic statute, providing penalties for it s

breach and the necessary machinery to enforce it, and needs n o
by-law to put it in force .

I may add that the cases cited to the effect that I should b e
slow to hold the by-law unreasonable are not in point, as the
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HUNTER, C .J . question here is not whether it is unreasonable or not, but

1902

	

whether the municipality had power to pass it .

July 10 .

HAYE S
V .

THOMPSON

In my opinion, the whole by-law is bad, and the convictio n
must be set aside with costs .

Appeal allowed .

DRAKE, J .

	

REX v. SING .

1902

	

Justices—Practice—Different offences charged—Hearing of second informa -

March 25 .

	

tion before decision on first—Conviction on second—Legality of conviction.

Where a Magistrate is trying two distinct but similar informations agains t

an accused, a conviction by him in the second case, without regard to

the evidence adduced in the first case, is not invalid merely because h e

reserved his decision in the first case, which he afterwards dismissed ,

until the conclusion of the second case .

The Queen v. 3lcBerny (1897), 3 C .G .C . 339, distinguished .

APPLICATION for certiorari to quash a conviction by which
the applicant, who was charged with selling liquor to an Indian ,
was convicted and fined $50 .00 by a Justice of the Peace. The
facts appear in the judgment.

Harold Robertson, for the applicant.

Maclean, D . A .-G., contra .

24th March, 1902 .

DRAKE, J . : A rule nisi in this case was granted on the groun d
that the Magistrate before whom the accused was charged with
selling liquor to Indians, heard two informations for simila r
offences, one committed on the 1st of January, 1902, and th e
other on the 20th of January, in the same year, and reserved hi s
judgment until the second case was concluded . He then dismis-

sed the first information and convicted on the second .

REX
V .

SZN G

Judgment
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Mr . Robertson for the defendant, contended that such a course DRAKE, J .

of procedure was contrary to the principles and spirit of the

	

1902

criminal law, which is that each case should stand on its own ;March 25 ,

merits, and should be decided on the evidence given in relatio n

to that particular charge ; and the first case he cited is that of

	

RUx

Hamilton v . Walker (1892), 2 Q.B . 25, 56 J.P. 583, in which the

	

SING

defendant was charged with delivering to one Farrell, a number of
indecent advertisements, to the intent that they should be deliver-
ed to certain inhabitants, etc. Secondly, that the defendant aided,

counselled, and procured Farrell to exhibit to certain inhabitants
certain indecent advertisements. The Magistrates heard the firs t
summons, and said they would hear the other before rendering
judgment, and convicted on both charges . Pollock and Williams

held both convictions bad. Pollock, because each case should b e
considered on its own merits, and Williams, because it prevente d

the defendant from pleading antrefois convict to the second
charge in case he was convicted on the first . This case was con-
sidered in Reg. v. Fry et at (1898), 19 Cox C .C . 135, which is

very like the present one . Three informations were laid agains t
a beer house keeper for breaches of the Licensing Act, which hap-

pened on different days . Mr. Justice Fry was the chairman o f

the Bench of Magistrates who heard the cases . They proceede d

to hear all three cases before giving their decision, and eventu-
ally convicted on the first case, and dismissed the other two . A
rule for a certiorari was granted to quash the conviction . The Judgment

arguments in favour of making the rule absolute were much th e
same as those put forward here, that the hearing of subsequen t
summonses was likely to influence their judgment, and it was i n
fact mixing up two matters of complaint. The Court held tha t
the Justices had answered the objections in their affidavit, an d
that they had treated the evidence as applicable only to the sum-

mons to which it related, and if the postponement was merely t o
decide the amount of the penalty, there was nothing wrong in thei r
proceedings; and they distinguish the case of Hamilton v . Walker,

supra, pointing out that the conviction was quashed because
there was nothing to chew that the evidence there had been con -
fined to the particular case, and Pollock, on whose judgment the
plaintiff lays great weight, says, " I do not go so far as to say
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DRAKE, J . that the Justices might not reserve their judgment after hearing
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the evidence (upon the first case) " There is an affidavit in the

March 25 . case before me that satisfies me that the Magistrate was governed
only by the evidence applicable to the case on which he con -

RE x
v .

	

victed. In the case of The Queen v. IllcBern y (1897), 3 C.C .C .
SING 339, decided by a full Bench of the Province of Nova Scotia, i t

was held that where the defendant was tried before the
County Court Judg e's Criminal Court on four distinct charges o f
theft, no ,judgment being pronounced until all the cases had bee n
heard, the convictions were invalid on the grounds that the
prisoner must be tried only on the evidence given in relation t o
the particular charge on which he has been indicted, and that
when a prisoner is indicted, and on his trial, that trial must b e
proceeded with and finished before he can be tried on any othe r
indictment . There was no evidence that the County Court Judge
confined the evidence to the particular charge, in fact the con-
trary appears to have been the case. Townsend, J., refers to the
argument which was addressed to the Court, that inasmuch a s
the Judge rightly admitted evidence of the other charges to she w
the animus of the accused, there would be no objection to hi s
reserving his decision until all the evidence was heard ; but he
did not agree with it . I think that a distinction can be drawn
between trial of an indictment and a hearing before a Justice .
Under the Code a trial before the County Court Judge is in all re -

Judgment spects governed by the same principles as a trial at the assizes, an d
evidence is not admissible to shew what operated on the Judg e 's
mind with reference to the conduct of the trial . In cases before a
Magistrate evidence is admissible before the Superior Court whic h
is applied to for a writ of certiorari as to what actually occurre d
and what governed the Magistrate 's conduct. I think that a

Magistrate should not mix up two criminal charges as there mus t
be separate informations for each offence . He should therefore
dispose of them as they arise . If the defendant had been con-

victed on the first case, his position would have been stronger, a s
he might suppose that the Magistrate had been influenced by

what he heard in the second case ; but here the first case was
dismissed, and the second case therefore could not be influence d

by circumstances arising at a previous date, and not proved .



IX.]

	

BRITISH COLUMBIA REPORTS .

The Magistrate has made an affidavit stating that each case wa s
solely governed by the evidence adduced in support of it, the
same as was done in The Queen v. McBerny, supra, and the fact
that the first case was dismissed strengthens the affidavit of th e
Magistrate . I, therefore, refuse the rule, but without costs .
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REX
V .

SING

PITHER & LEISER v. MANLY.

	

IRVING, J .

Debtor and creditor—Accord and satisfaction—Agreement to accept land in
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payment of debt—Solicitor's authority —Agent's authority .

	

April 8 .

One C ., a commercial traveller in plaintiffs' employ, called on defendant FULL COURT

and pressed for payment of an overdue promissory note . Defendant

offered to give a parcel of land in payment, and C . in Company with

defendant inspected the land. C. wrote plaintiffs submitting the pro-

position and giving a specific description of certain land . Plaintiffs

wrote a solicitor instructing him to prepare a conveyance thereof . The

solicitor finding that there had been a misdescription in the letter to

plaintiffs accepted a conveyance of the land actually shewn by defend -

ant to C . :

Held, in an action on the note, that plaintiffs were bound as by an accord

and satisfaction and could not recover .

Judgment of IRVING, J ., reversed .

APPEAL from the judgment of IRVING, J.

Plaintiffs, who are wholesale liquor dealers, sued defendant fo r
principal and interest due upon a promissory note made by hi m

in favour of the plaintiffs . The defendant admitted the making
of the note, but pleaded that one Conlin representing and on

behalf of the plaintiffs, and having the authority of the plaintiffs
so to do, agreed with the defendant to accept in full satisfactio n

of the said note a certain lot number 2, block 12, in the City o f
Grand Forks, and alleged that in pursuance of such agreemen t

the defendant executed a deed of the said lot to the plaintiffs
and delivered it to their solicitor and it was accepted by plaintiffs

June 30 .

PITHEEI &
LEISE R

V .
MANL Y

Statement
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in discharge of their claim. The plaintiffs joined issue in thei r

1902

	

reply and pleaded that the said Conlin was a commercial travel -

April 8 . ler employed by them to solicit orders and sell goods for them i n
the ordinary course of business, but having no further or othe r

FULL COURT authority and never having had any authority to enter into th e
June 30 . agreement alleged in the statement of defence, and they denied

PITHER & that they had entered into the said agreement either themselves
LEISER or by Conlin, or anyone else ; they denied that the solicitor to

v .
MANLY whom the deed was delivered was their solicitor in the matter,

and they also denied that they had taken the said lot in satisfac-

tion of their claim .
Defendant was interviewed by Conlin several times regardin g

the non-payment of the note sued on, and ultimately h e

offered to transfer certain property to plaintiffs in satisfaction of

their claim against him. Defendant in his evidence says that
while standing with Conlin on the platform of the Yale Hotel i n
Grand Forks he pointed out to Conlin lot 2, block 12, about 100

yards away, as the lot he was willing to convey, and that h e
stated at the time that it was the next lot adjoining Dr . Averill ' s

house. He also says Conlin told him he would communicat e
with his firm. Manly and Conlin together saw Heisterman, a

solicitor, outside the Yale Hotel, and Conlin told Heisterma n

that plaintiffs would write to him in reference to the conveyanc e

of a lot from Manly to them in settlement of an account . Heis-
statement terman says Conlin pointed out to him lot 2, block 12, as the lot ,

saying, " It is over there adjoining Dr. Averill's property . "
Lot 2, block 1, adjoined Dr . Averill's property on the other sid e

from lot 2, block 12 . Looking from the Yale Hotel, lot 2, bloc k
12, was to the right of Dr . Averill 's house, and lot 2, block 1, was

to the left .

Conlin in his evidence says that Manly told him the lot wa s
lot 2, block 1 .

At any rate as a result of their interview and before submit-
ting the offer to plaintiffs, he saw Holland, a real estate deale r

of Grand Forks, in reference to valuation . He then wrote fro m
Nelson on 28th September, 1900, to plaintiffs, as follows :

" John A . Manly will give you a lot in settlement of your clai m
against him, which I looked over when in Grand Forks . It is

258
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IX.]

	

BRITISH COLUMBIA REPORTS .

	

25 9

located about a hundred yards from the Yale Hotel in the centre IRVING, a .

of the town, and if the town fulfils the hopes of its citizens, it
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will be valuable before very long. My friend, Tracy Holland, a April 8 .

real estate dealer there, says it would probably bring $400 .00	
FULL COURT

now, although Manly says it is worth $1,000 .00. I enclose you

	

--

the names of solicitors who will do the *conveyancing, should
June 30 .

you decide to take the lot . The following is a description of the PITHER &

property : lot 2, block 1, East Addition, City of Grand Forks ."
LEv

.
E R

On 5th October following, plaintiffs wrote Macdonald & Heis- MANL Y

terman, solicitors of Grand Forks, as follows :

" We are in receipt of a communication from our Mr. J . C .

Conlin,who was at your place a short time since, with reference to

a town lot which Mr. John A. Manly desires to convey to us.

The description of the property is `lot 2, block No. 1, East Addi-

tion, City of Grand Forks. ' We desire you to see Mr . Manly i n

this connection and have the transfer of the property made to

us, and send the title deed to us at your earliest convenience .

Hoping to hear from you at an early date regarding this, w e

remain . "
Macdonald & Heisterman answered thus :
" We have to acknowledge the receipt of yours and contents

noted. We have arranged for the release . . . property and

expect to have title in

	

to secure the release of another

mortgage . Shall . .

	

have the conveyance registered before

forwarding the . . . to you, the Registry Office being at Statement

Kamloops. "
Then plaintiff's in reply instructed them on 20th October, a s

follows :
" We are in receipt of your esteemed favor of the 23rd inst. ,

with reference to the lot which you are arranging to transfer t o

us from Mr. John A. Manly. As soon as this matter is arrange d

please have the conveyance registered, and mail to us a certifie d

copy of same, and oblige . "

Heisterman in his evidence said that he did not know the
situation of lot 2, block 1,or the number of the lot to be given in set -

tlement of the account, but he knew the situation of the propert y

on the ground—it had been pointed out to him by Conlin—s o

when he was preparing to draw the conveyance he concluded that
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IRVING, J . lot 2, block 12, was the lot really intended, and he wrote plaintiffs

1902

	

the following letter :

April 8 .

		

" Re conveyance Manly to you . In this matter we have to
advise you that owing to your sending us a misdescription of th e

FULL COURT
property to be conveyed,we were unable to close this matter unti l

dune 30. yesterday. The property you mentioned to us has a mortgage
PITHER & over it in favor of the Dominion Permanent Loan Company, and
LEIER

arrangements were being made to replace this mortgage, whic h
MANLY covered considerable other property besides. We have obtained

a conveyance from Mr. Manly of the property to be conveyed and
have to-day forwarded same to the Registrar of Titles for registra -
tion. Would you kindly send us receipt in full of your account
against Manly, when we will be able to forward the deed t o
you so soon as the same is returned duly registered . "

On 14th February, plaintiffs replied as follows :
" We are in receipt of your favor of the 7th inst ., and as our

Mr. Conlin was out of town, we were not able to answer you sooner .
You advise us that there is a mortgage already on the propert y

Statement on which you propose that we accept security as second mort-
gages. We do not feel disposed, under the circumstances, t o
give a receipt till we realize our claim against Mr . Manly. We
simply want to be secured some way in the meantime, and i f
this cannot be done in a proper manner, we shall have to tak e
action against Mr. Manly, which we do not care to do, as w e
have always tried to deal as leniently and considerately with hi m
as possible. Hoping to hear from you again on this matter, we
remain . "

The action was tried before IRVING, J ., on 8th April, 1902, wh o
gave judgment for plaintiffs for $985 .60, but without costs, as he
held that plaintiffs had not pleaded their reply properly, and wh o
delivered the following (oral) judgment :

" The facts, I think, are plain. The proposal from Manly to the
plaintiffs was made through Conlin . At that time Conlin ha d
no authority to accept or reject any proposal from the defend -
ant. He was selected by the defendant to convey the proposa l
to the plaintiffs. The plaintiffs had nothing to do with the selec-
tion of him for this purpose. I will assume that Manly did

IRVING, J .
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mention a specific lot to him . I will assume that Manly 's story

is correct, and that he intended generally to specify the lot next

	

1902

to Averill ' s. They had not a map before them at the time. April 8 .

Later on Conlin consulted a Inap, and arrived at the conclusion
FULL COUR T

that in the proposal the offer was lot 2, block 1 . Conlin so

	

—
informed Pither & Leiser. He advised them that the property June 30.

was worth $400.00, as advised by Holland . In making this PITIIE R

report he acted for Manly ; at least it must be taken that he did LEISE R
v .

so. Having that before them Pither & Leiser agreed to accept MANL Y

it. Their attention was directed to the value of the property ,

and they were in no way concerned with the mistake made by

the proposal that they received, because they had not aske d

Conlin to do it, nor had they held him out as their agent for
that purpose. The mistake in submitting the proposal was,

therefore, the mistake of Manly, and not that of the plaintiffs .

There was a fundamental error there.

" To resume the facts. Conlin and Manly informed Mr . Heis-

terman that he would receive instructions from Pither & Leiser .
He received instructions to accept a particular lot ; none other.
He acted for both parties. He took it for granted that Manly's

statement that his instructions related to lot 2, block 12, was
correct. He advised Pither & Leiser that they had made a mis-

take, but in ambiguous language, with the result that they never
were aware what the mistake was . He carried out an arrange -

ment never authorized by Pither & Leiser, and Pither & Leiser IRVING, J .

then shifted (I think unfairly, but that has nothing to do with th e
question as I regard it) their ground. Mr. Pither being sick, Mr .

Leiser wanted to make a better bargain. But I don't think that
that now prevents Pither & Leiser from setting up what was

their original ground, viz., to accept only the lot upon which the y
had a report from Conlin. "

The defendant appealed, and there was also a cross-appeal by
plaintiffs as to costs .

The argument took place at Victoria on 28th and 30th June,
1902, before HUNTER, C .J ., DRAKE and MARTIN, JJ.

Duff, K.C., for appellant : The evidence shews that the lot
really agreed about was lot 2, block 12 ; it was pointed out

26 1

IRVING, J .
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on the ground by Manly to Conlin, and the minds of the parties

came together and fixed on this lot ; on the facts it is not open

to plaintiffs to say that Heisterman did not carry out the arrange-

ment. Conlin 's admission that the lot intended was " to the

right " of Dr. Averill 's house, looking from the Yale Hotel ,

settles it that the lot was 2, block 12 .

Higgins, for respondents : Heisterman had no authority to
make the arrangement which was made ; for extent of a solicit-

or 's authority and effect of notice to or knowledge :by Heisterman

see Saffron Walden-Second Benefit Building Society v . Rayner

(1880), 14 Ch. D. 409 ; Tate v. Hyslop (1885), 15 Q .B .D. 368 .

Heisterma n's instructions were to prepare conveyance of a specific

lot and send the title deeds to plaintiffs, and not to settle a n

account—his action was outside the scope of his authority, and

invalid. Even if there were any doubt as to the identity of the

property, see Murray v. Jenkins (1898), 28 S.C.R. 565, at p . 572 .
Conlin only communicated one proposition to plaintiffs, and a

specific lot was authorized by them to be taken—even if he di d
make a mistake, the assent of the plaintiffs was given on a stat e

of facts as represented to them, and their minds'were directe d

to that one property. He cited also Richards v . Bank of Nova

Scotia (1896), 26 S .C .R. 381, at p . 386 ; Day v . McLea (1889), 22

Q.B.D. 610, and Mason v. Johnston (1893), 20 A.R. 412 .

Duff, replied .

HUNTER, C .J. : I do not think that any repudiation of th e

arrangement would have been attempted if it had not been for
the possibilities furnished by the misdescription of the propert y

in the plaintiffs ' letter of instructions to the solicitor .
The arrangement was plain and business-like ; the defendant,

HUNTER, c .J . having no cash, offers the plaintiffs' agent a town lot in liquida-
tion of his debt to the plaintiffs, which the agent accepts afte r

inspecting the lot. This arrangement is confirmed by the plaint -
iffs, who instructed a solicitor to procure and register the con -
veyance, and the only trouble arises from a wrong description o f
the lot being given by the plaintiffs to the solicitor, the lot bein g
described as lot 2, block 1, when what was meant was lot 2 ,
block 12. The solicitor after finding out from both the agent an d

262

IRVING, J .

190 2

April 8 .

FULL COURT

June 30 .

PITHER &
LEISER

V .
MANLY
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the defendant the identity of the lot which had been inspected IRVING, J .

and agreed upon, prepared and registered a conveyance of it to

	

1902

the plaintiffs from the defendant by the proper description . April 8 .

There can be no doubt that there was thus an accord and satis -
FULL COUR T

faction, and the fact of the misdescription is immaterial. The lot

	

—

had been agreed upon by agent and defendant on the ground ; June 30 .

it was this lot which the plaintiffs had their minds upon ; it was PITHER
ISE R

the lot which they got ; and the position is the same as if they
LE

v
.

had not given any description of it at all in their letter, but told MANLY

the solicitor to find out the description from the agent and th e

defendant .
The appeal should be allowed with costs, and the action dis-

missed with costs .

DRAKE, J . : This action was brought to recover $985 .00 ,
amount of a promissory note given by defendant to plaintiffs .

The defendant admits making the note, but says that the plaint-
iffs agreed to accept a lot in the City of Grand Forks in satisfac-

tion of the plaintiffs ' claim, and that he accordingly executed a

conveyance of the lot, which was duly registered in the plaintiffs '

name. There are two points in this case ; the first is, was th e

lot conveyed in satisfaction of the debt, and the second is, wa s

the lot intended to be conveyed lot 2, block 1, or lot 2, block 12 ?

The defendant was in embarrassed circumstances, and th e

plaintiffs ' agent, Conlin, was pressing him for payment of the DRAKE, J.

note . After several applications the defendant informed Conli n
he could give the plaintiffs a lot in the townsite if they woul d

take it in satisfaction . Conlin communicated with the plaintiffs

and they instructed Messrs . Macdonald & Heisterman, as thei r

solicitors to prepare a conveyance of lot 2, block 1 . Conlin now
says that this was to be given as a security only, but Mr. Heis-

terman says that Conlin pointed out the lot which was to be

given in satisfaction of the defendant 's debt, and that lot was lot

2, block 12.
The plaintiffs' instructions to Messrs . Macdonald & Heisterman

were to have a transfer of lot 2, block 1, East Addition of Gran d
Forks, and to have the conveyance sent to them . This was fol-
lowed by a letter of the 20th of October, asking to have the



264

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

FULL COURT
The solicitors notified the plaintiffs that there had been a mis -

June 30 .
	 description of the property, and that they had obtained a con -

PITI{ER & veyance of the right lot, and asking for a receipt in full of
LEISER

Manly's note. On the 14th of February, 1901, for the first tim e
MANLY the plaintiffs used the word security. This was after the con-

veyance was made and completed . In my opinion, the questio n

of security was an afterthought, and the original arrangement
which was accepted was to take the lot in satisfaction .

On the second point of misdescription between the lot men-
tioned by Conlin to the plaintiffs and by them to their solicitors ,

the evidence chews that the land was pointed out to Mr . Heis-
terman by the defendant and Conlin, and was identified by th e
position it occupied with reference to Dr. Averill 's house. Mr.
Heisterman having been pointed out the particular plot went an d
examined the plan of the townsite, and ascertained the descrip-

tion as lot 2, block 12 . The lot mentioned by the plaintiffs di d

DRAKE, not correspond with the land he was shewn. Mr. Conlin was

not so well acquainted with the locality, and he got the descrip-
tion from a land agent in the town, and not from the defendant .
The error was of small importance as there were no improve-
ments in the neighbourhood, and nothing to guide the eye to the

particular lot. Both lots front on the same avenue, only the on e
conveyed is considerably larger than the other . I think on this
point also the evidence is greatly in favour of this being the
piece of land intended, the other lot not being defendan t ' s property ,
and the land having been pointed out on the ground to th e
plaintiffs' solicitor .

I am of the opinion that the appeal should be allowed with
costs.

MARTIN, J . : Though I am not quite so sure as I would lik e

MARTIN, J .
to be that the decision in Murray v. Jenkins (1898), 28 S.C.R. 572,
has no application to the present case, yet I find myself unabl e
to actually dissent from the strong view taken by my learned

IRVING, J . conveyance of the lot " you are arranging to transfer to us from

1902 Manly registered and forwarded . " Conlin admits that he tol d

April 8 . his firm that Manly would give them the lot in settlement of

their claim against him .
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brothers that what the parties were really dealing with was a IRVING, J .

certain lot of land as it appeared on the ground, and not a lot

	

1902
according to a number on a plan.

	

April 8 .

Appeal allowed and action dismissed . FULL COUR T

June 30.

DITHER &
LEISER

V .
MANLY

BOOKER v. WELLINGTON COLLIERY COMPANY, FULL COUR T

LIMITED .

	

190 2

Master and servant—Employer's liability—Operating colliery without June 27 .

statutory man-holes—Allowing trip to run outside customary hours—
BOOKE R

Negligence—Railway—Excessive damages .

	

v .
WELLINGTON

In defendant's coal mine the haulage slope, which was necessarily used as COLLIER Y

a travelling road by the workmen, was not provided with man-holes at

	

Co .

intervals of not more than twenty yards as required by the Coal Mines
Regulation Act, and on account of this lack of sufficient man-holes, it
was the custom of the Company not to run the trip during the tim e
the workmen were going to and coming from work . The plaintiff
while coming from work was run into and injured by the trip which
had been started off during a prohibited time . The trip was a train
of cars, operated by a stationary engine on the outside, and used fo r
hauling coal out of the mine . The jury found that the accident wa s
caused by defendant's negligence in letting the trip down, and on th e
verdict judgment was entered for plaintiff for $1,424 .00 and costs .

An appeal to the Full Court was dismissed, the Court refusing to revers e
the findings of fact or to interfere with the damages as excessive .

Held, also, that the place in question was a " railway" within the mean-
ing of the Employers' Liability Act .

ACTION under the Employers' Liability Act, for damages for
injuries sustained by plaintiff, a miner, while in the employ of
the defendant Company in its coal mine at South Wellington . Statement
The underground workings of the mine could only be reached
by an inclined plane or slope about 900 yards long, from the
bottom of which levels ran to the various workings. This slope
was about ten feet wide, and six feet high. A track, three feet
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BOOKER
v .

	

trains of about nine cars each, called trips, the trips being raise dw
LLIxGTOx and lowered by means of a stationary steam en gine situated at

COLLIERY
Co. the top of the slope, and running at about the rate of eight mile s

an hour . The width of the cars with box was three feet eight
inches. Rule 11 of section 82 of the Coal Mines Regulation Ac t

provides tha t
" Every underground plane on which persons travel, whic h

is self-acting or worked by an engine, windlass, or gin, shall b e
provided, if exceeding thirty yards in length, with some prope r

means of signalling between the stopping places and the end s
of the plane, and shall be provided in every case, at intervals o f
not more than twenty yards, with sufficient man-holes for places
of refuge. "

The signals to the engineer in charge of the engine wer e

given by a bell in the engine room, worked by a wir e
running on pulleys attached to the timbers on the top o r

roof of the slope to the bottom where there was stationed th e
bottomer, whose duty it was to give signals to the engineer. On

the south side of the slope there was a signal wire which coul d
be used to stop the trip if danger were apprehended ; the enginee r

Statement in charge said that after getting the signal he could stop the tri p

in about ten feet. The man-holes were on the north side of th e
slope, and on the same side running from the top to a point some
distance below where the accident happened, there was a wate r
pipe on the surface of the ground, and between it and the sid e

there was a ditch ; while on the same side, running along the
slope and across the mouths of the man-holes, there was a stea m
pipe between four and five feet from the ground . On account of
these obstructions the south side, or the track itself, was the foot -
path usually taken by both officials and workmen . The slope
was not provided with sufficient man-holes, so it was the
custom of the management to keep the trip from runnin g
along the slope for half an hour between shifts so that
the men could go to and come from work at a time when

FULL COURT wide, ran along the middle of this slope from the top to the bot -

1902 tom, with ties, and steel rails connected by fishplates . On this

June 27, track ran the cars used in hauling the coal out of the mine.

These cars ran on flanged wheels, and were coupled together in
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the trip was not running. On the day the plaintiff was hurt th e

ordinary time of the trip being held off its run was between 3

and 3.30 in the afternoon, and the jury found that the plaintiff June 27 .

was hurt by the trip being let down the slope at a time prohib-

	

—
BOOKE R

ited by the rules and customs of the Company.

	

v .

The plaintiff while coming from work along with four other C
OLLIER
LL IER Y

C Y

men was run into and injured by the trip which before reaching

	

Co .

him had jumped the track. The head man was the only one that
had his light (naked) burning, as there was a strong current o f

air, and only the head man could conveniently or practicall y

carry a light ; the plaintiff was next to the last man . The car

jumped the track about 200 feet from the mouth of the slope an d
plaintiff was hit while standing about nine feet farther down an d

at a point twenty feet from the first man-hole and seventy-on e
feet from the second. Plaintiff in his evidence said, " When the

trip was coming, I tried to get behind a post prop. When I saw
the trip it was off the track, and it was no use signalling. As
soon as I heard it I saw it pretty close to me, not many feet fro m

me, not so far as ten feet, may have been six feet ; I think I di d
hear it before I saw it—not many seconds, say ten, I suppose ;
when I crossed from north to south side I was below the secon d
man-hole . I might hear a full trip at 100 yards, and an empt y

one not quite so far. I got behind the prop on the south side ;
I can give no idea how far from the nearest man-hole—I didn ' t

take notice ; I was going up the slope not taking any notice of Statemen t

man-holes in particular, as I thought I was above them all, and I
wasn't expecting the trip to come along ; I made no effort to ge t
into any man-hole when I saw the trip coming ; I tried to get out
of the way by sheltering myself behind the prop . "

The accident happened on 9th November, the injuries sustaine d
by plaintiff being a triple fracture of the leg—at the knee ,
below the knee, and at the ankle—and some contusions. He
was attended by the colliery doctor and left the hospital the day
before Christmas . At the time of the accident he was earnin g

$70.00 a month; he did some work the following May, but it was
July before he considered himself fit to do his former work .

The trial took place at Nanaimo, before MARTIN, J., and a
special jury, who returned a verdict as follows :
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FULL COURT " Have the defendants or their servants done anything whic h

1902

	

persons of ordinary care and skill under the circumstances woul d

June 27 . not have done, or have they or their servants omitted to do any -
thing which persons of ordinary care and skill under the circum -

BOORE R
v,

	

stances would have done ? If so, what was it ? Yes ; the trip
WELLINGTON was let down the slope at a time prohibited by the rules an d

Co .

	

customs of the defendant Company .

" Have the defendants or their servants, by such act of com-
mission or omission, caused injury to the plaintiff ? Yes .

"Did the plaintiff do anything which a person of ordinar y
care and skill should not have done under the circumstances, o r
omit to do anything which a person of ordinary care and skil l
would have done under the circumstances, and thereby contribute

to the accident ? If so, what was it ? No.
" Damages, if any ? $1,424.00."

His Lordship held that the place was a railway within th e
meaning of the Act, and he gave judgment for plaintiff fo r

$1,424.00 and costs.
The defendant Company appealed, and the appeal was argue d

at Victoria on 27th June, 1902, before HUNTER, C.J ., WALKE M
and DRAKE, JJ .

Luxton, for appellant : The accident was caused by plaintiff's
own negligence ; he did not try to ring the signal bell, nor di d

he try to reach a man-hole, but simply stepped aside and stood
against a prop, thus taking chances in being hit by a trip off th e
track. He cited Beven on Negligence, 169, 176 ; Butterfield v.

Forrester (1809), 11 East, 60 ; Dublin, Wicklow and Wexford

Railway Co . v. Slattery (1878), 3 App. Cas. 1,155 at p. 1,206 ;

Argument
Brown v. Great Western Railway Co. (1885), 52 L.T .N.S. 622 ;

Martin v . Great Northern Railway Co. (1855), 24 L.J ., C .P . 209 .
The place in question is not a railway within section 3, sub -

section 5 of the Employers ' Liability Act ; it is a " slope-track "

and the cars are run by means of a stationary engine : see
Swansea Improvements and Tramway Co. v. Swansea Urban

Sanitary Authority (1892), 1 Q .B. 357 at p. 360. The damage s

are excessive .
Barker, for respondent : The defendant did not comply with

statute and provide man-holes twenty yards apart, so it was the
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BOOKE R
denly confronted with the danger he did what he thought was

	

v .

best on the spur of the moment. There was ample evidence to
CoLLiiExYN

support the finding .

	

Co .

Luxton, replied .

HUNTER, C.J. : This is a plain case and the evidence shew s
that the mine was operated without the proper safeguards re-

quired by the Act. After making an arrangement with th e
Government Inspector not to run cars during certain hours th e

Company acted with gross negligence in running cars (which

according to the evidence jump the track about once a week) i n

defiance of the arrangement, and without due notice to the men .

As to the Compan y 's contention that plaintiff should have been HUNTER, c.J .

walking on the other side of the slope, it seems to me idle t o

expect a man to walk along that side as it was made impassabl e

to a certain extent by the ditch and the pipe . Moreover, the
man-holes seem to have been partly obstructed by the pipe run-
ning between four and five feet above the floor of the slope . I

see no good reason for interfering on the ground of the amoun t

of the verdict . The appeal must be dismissed with costs .

WALKEM, J . : I agree that the appeal should be dismissed .
The questions and answers of the jury are the ordinary one s
in such cases. As to the contention that the verdict is perverse ,
I can only say as the late Lord Watson said in one of the appeal

WALKEM, J .
cases before the House of Lords, that there is no such thing no w
as a " perverse " verdict. The real question is, could reasonable
men, sitting as a jury, have come to the same conclusion ? I
can't say that this jury was wrong .

DRAKE, J . : I agree with the Chief Justice . There was
evidence of negligence for the jury who had to decide the case
and such being the case this Court will not interfere .

	

DRAKE, J.

Appeal dismissed.

custom to keep the slope free of trips while men were coming from FULL COURT

work—plaintiff knew this and had no reason to anticipate the

	

1902

coming of the trip—there was no reason that he should, as he June 27 .

had a right to rely on the practice of the Company . When sud-
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FULL COURT YORKSHIRE GUARANTEE & SECURITIES CORPORA -
1902

	

TION v. FULBROOK & INNES AND G . H. COOPER .
April 15 .

Trial—Abortive—Appeal—Full Court giving judgment which should hav e

YORKSHIRE

	

been given at trial .
GUARANTE E

CORPORA- On the second trial of an action on a promissory note where the defence
TION

	

alleged fraud on the part of the plaintiffs in obtaining the indorsement ,v .
FULRRooK

	

the jury disagreed . Plaintiffs then moved for judgment on the groun d
& INNES

	

that there was no evidence of fraud, and the motion was refused : —
Held, by the Full Court, allowing an appeal and entering judgment for

plaintiffs, that no jury could properly find fraud, and it was desirable ,
especially in view of the first abortive trial, that the judgment shoul d
now be entered which should have been entered at the trial .

APPEAL from judgment of BoLE, Co . J . : This was an action
in the County Court of Westminster in which the plaintiffs
claimed the amount due on a promissory note made by the fir m
of Fulbrook & Innes, in favour of the defendant Cooper, and by

him indorsed to the plaintiffs before maturity .

The defendant Cooper defended, and alleged fraud on the par t
of the plaintiffs in obtaining his indorsement of the note . At
the first trial, before BOLE, Co. J ., and a jury, a verdict was

given in favour of defendant, the jury finding that he was in-
duced to indorse the note by the fraud of the plaintiffs . On
appeal, the Full Court ordered a new trial . The second tria l
took place before BoLE, Co . J., and a jury, and on the conclusion

of the evidence, counsel for the plaintiffs asked that the case b e

Statement taken from the jury on the ground that there was no evidence

of the plaintiffs ' fraud. His Honour gave leave to renew th e
motion at the conclusion of the case, and allowed the case to g o

to the jury, who disagreed . Counsel for the plaintiffs then move d
for judgment, notwithstanding the disagreement of the jury, on
the ground that there had been no evidence adduced to sustai n
the allegation of fraud, and hence no reason why the plaintiffs

should not have judgment . His Honour dismissed the motion

with costs, and plaintiffs appealed .
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The appeal was argued at Vancouver on 15th April, 1902, NULL COURT

before HUNTER, C .J ., IRVING and MARTIN, JJ .

	

1902

April 15 .
L. G. _McPhillips, K.C., for appellants : There was no evidence

whatever of fraud, and as that was the sole issue the plaintiffs YORKSHIRE
GrUARANTE R

are entitled to judgment. If Cooper complains of having been CORPORA-
TIO N

drawn into the indorsement he should proceed against the other

	

v ,

defendants, as it is admitted he never saw the plaintiffs till after Fu INN
OEOSB

the note was due.
The Court called on

W. J. Whiteside, for respondent : A new trial was ordered by

the Full Court, and as yet there has been no hearing —that orde r

has not been exhausted : see Canadian Pacific Railway Co. v .

Cobban Manufacturing Co . (1893), 22 S.C.R. 132. As to con- Argumen t

ditional indorsements, he cited Ontario Bank v. Gibson (1887) ,
4 Man. 440, and Commercial Bank of Windsor v. Smith (1901),

37 C.L.J. 472.

McPhillips, in reply : The whole course of the trial wa s

directed to fraud and fraud alone.

Per curiam : No jury could properly find any fraud leadin g
up to the indorsement, and that was the only substantial defence .

There being no evidence of fraud, a finding by the jury in the Judgment

defendant's favour would have been perverse and would hav e

been set aside, and it is desirable, especially in view of the forme r

abortive trial, that the judgment should now be entered whic h

should have been entered at the trial .

Appeal allowed and judgment ordered

to be entered for plaintiffs .
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MARTIN, J .

1902 .

Oct . 10 .

REX
v .

NEUBERGER

Statemen t

Argument

REX v. NEUBERGER.

Criminal law—Summary conviction (Dominion)—Payment of fine — N o
appeal after—Security—Money deposit in lieu of recognizance—Return
of to appellate Court—Cr . Code, Secs . 880 (c .) and 888.

A person by paying his fine on a summary conviction loses any right of

appeal he might otherwise have had under section 880 of the Crimina l

Code .

Where on an appeal from a summary conviction an appellant makes a

money deposit in lieu of recognizance, the deposit, which includes bot h

the fine and the security for costs of appeal, should be returned by th e

Justice into the appellate Court, and in default the appeal cannot b e

heard.

APPEAL to the County Court from a summary conviction b y
the Police Magistrate of the City of Victoria under the India n
Act, whereby the appellant was convicted and fined on 2nd July ,

1902, $250.00 for selling liquor to an Indian . The appellan t
forthwith paid the amount of the fine to the Clerk of the Court ,
and on 31st July (within the thirty days mentioned in sectio n
108 of the Indian Act) gave notice of appeal for the first sittin g
of the Court, and applied to the Magistrate to state the amoun t
deemed by him sufficient to cover the costs of appeal . On 10th
September the Magistrate fixed the sum at $50 .00, which, on 8t h
October, was paid by the appellant to the Magistrate and by hi m
paid into the County Court the same day . The amount of th e
fine was paid into the City Treasury, and was not paid into th e
County Court as part of the deposit as required by section 88 8
of the Code .

The appeal came on for hearing on 10th October, before MAR -

TIN, J., sitting as a County Court Judge, when

Harold Robertson, for respondent, took the preliminary objec-
tion that the appeal had not been properly lodged . The amount

of the fine was not paid to the convicting Justice, but to the
Clerk of the Court, and the amount of the fine, $250 .00, together

with the amount deposited for security for costs was not paid
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into the County Court as required by section 888 of the Code, MARTIN, J .

and so the amount of the fine is not before this Court now as

	

190 2

contemplated by said section, but only the $50 .00 security. He Oct . 10 .

cited The Queen v. Gray (1900), 5 C.C.C. 24. The appellant —_	
RRx

should either have stayed in jail and entered into recognizances,

	

v .

or paid with the amount of the fine the sum required for the NRUBERGER

costs of the appeal, but having elected to pay his fine he is con-
cluded from appealing.

G . E. Powell, for appellant : Section 880 only refers to a man
in custody, and where the convicted person has paid his fin e

instanter, the amount required for security for costs may be paid
at any time before the return day.

Section 888 imposes a duty on the Magistrate to make th e
return, and the appellant should not be prejudiced by reason o f
his failure to do so. The Magistrate never fixed the amount of
security until 10th September, although requested to do so withi n
the time limited for appealing . If necessary, I now ask for

Argument

adjournment to enable the Magistrate to pay the amount of the
fine into Court .

As to the contention that it must be paid simultaneously wit h
the fine, the Act does n ' t say so, and the Act should be construed
broadly and so as to facilitate appeal. He cited Regina v . Mc -
Gauley (1887), 12 P.R. 259 and Stanhope v. Thorsby (1866), L .
R. 1 C.P. 423 .

Per curium : Even if the objection to the failure to make
the deposit as directed by section 888 can be got over, and I am
inclined to think it can not, the only right of appeal exists unde r

section 880. If, therefore, the defendant 's counsel is right i n
contending that section 880 does not apply, no right of appeal

exists at all . It is not contended that there is here any provision
in any special Act which can take this case out of the opening Judgment

words of section 880. Further, in my opinion, the objection
should prevail, that the defendant having paid his fine with th e
intention of so doing, this appeal does not come within the pur-

view of section 880.
Appeal dismissed with costs .
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HUNTER, C . .J .
(In Chambers)

1902

June 4 .

WAD E

V.

URE N

Statement

Argument

Judgment

WADE v. UREN ET AL.

Practice—Statement of claim—Amendment by changing place of trial—No t
allowed on ordinary summons to amend claim .

A plaintiff who wishes to name some place other than that named in th e

original statement of claim as the place of trial, must obtain leave t o

do so on a summons which clearly shews that it is desired to chang e

the venue and not on a summons simply to amend statement of claim .

SUMMONS to amend statement of claim. After the tim e
limited by r. 257 for amending statement of claim, without leave ,

the plaintiff applied for leave to amend, and amongst other
amendments it was proposed to change the place of trial already
named. No affidavit was filed in support of the summons, which
was simply " for leave to amend the statement of claim . "

The summons came on before HUNTER, C.J ., on 4th June,
1902, when

Fulton, K.C., for defendant, took the preliminary objectio n
that the venue could not be changed in the way proposed .

Langley, for plaintiff, referred to Chitty Arch . 14th Ed., 592 .

HUNTER, C .J . : When the plaintiff asks to change the venu e
he must apply specifically therefor, and not merely by a sum-

mons to amend the statement of claim. The reason is that the
defendant ought to have due notice of any such application as
while he may not think it necessary to oppose the application to

alter the pleading, he might consider himself seriously incon-
venienced by a change of venue : see Locke v. White (1886), 33

Ch. D. 308 . Of course one summons may embrace both
applications .
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DUNSMUIR v . THE COLONIST PRINTING AND PUB- DRAKE, J .

LISHING COMPANY, LIMITED LIABILITY .

	

190 2

Company—Memorandum incorporating agreement by reference—Preference
Feb. 28.

shares—Meaning of—Special voting powers—Companies Act, 1890 .

	

FULL COURT

The provisions of the Companies Act of 1890, that the members and stock- June 14 .
holders of a company incorporated under it shall be subject to the con- - -
ditions and liabilities in the Act imposed and to none others, and that DUNSMUIR

v .
in the election of trustees each stockholder shall be entitled to as many COLONIST
votes as he owns shares of stock, do not render it ultra vires of a corn- PRINTIN G

pany to validly stipulate in its memorandum of association that a

	

AN D
PUBLIBIIIN G

certain limited class of stockholders shall have the privilege of electing

	

Co .
a majority of the trustees, and such stipulation may be contained in a
document incorporated merely by reference in the memorandum o f
association .

Per DRAKE and MARTIN, JJ. : Preference stock means stock that has an y
advantage over other stock and is not confined to stock having a
preference in regard to the payment of dividends, bu t

Per HUNTER, C .J., and MARTIN, J . : The preference stock mentioned i n
section 1 of the Companies Act Amendment Act, 1891, means stock
having a preference in regard to the payment of dividends and no t
merely superior voting powers .

Judgment of DRAKE, J ., affirmed, HUNTER, C .J ., dissenting .

APPEAL from the judgment of DRAKE, J.

This was an action brought by Joan Olive Dunsmuir and
Forbes George Vernon, who sued on behalf of themselves and all
other holders, save the individual defendants, of a certain allot-
ment of preferential shares in the defendant Company, against Statement
The Colonist Printing and Publishing Company, Limited Liability ,
James Dunsmuir, C. E. Pooley, Albert G . Sargison, J. A. Lindsay
and H. M. Hills, to restrain the defendants other than the Com-
pany from acting or assuming to act as directors or trustees o f

the Company, by virtue of their election at a shareholders ' meet-
ing of the 17th of February, 1902, and from calling any meetin g

of shareholders to declare such defendants to be such trustees o r

directors.
On 5th September, 1892, an agreement was entered into be -

tween W. H. Ellis and A. G. Sargison (therein called Ellis & Co .),
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COLONIST
PRINTING Limited Liability, ' under the provisions of the Companies Act,

AN D
PUBLISHING 1890, having a nominal capital of $150,000 .00, of which su m

Co. $50,000.00 shall be payable by the stockholders other than Ellis
& Co., $20,000.00 upon subscription, and $30,000 .00 by equal

payments of thirty, sixty and ninety days from the formation o f
the company, in manner hereinafter mentioned ; the life of th e

company being fifty years, and its capital divided into 15 0
shares of $1,000 .00 each .

" (3 .) The said Ellis & Co. agree to subscribe for seventy-fiv e
of the said shares, and to assign and set over the business to

the company ; and it is agreed that the said seventy-five shares
so to be subscribed for by Ellis & Co . shall not be assessabl e
until the full sum of $50,000 .00, to be contributed by the stock -
holders other than Ellis & Co ., shall have been paid up, and

thereafter the seventy-five shares to be subscribed by Ellis &
Co. shall rank equally with that subscribed for by the other

statement shareholders—that is to say, shall be deemed to be paid up t o
the extent of sixty-six and two-thirds per cent ., and shall ,
together with the other stock, be assessable to the extent o f

thirty-three and one-third per cent., and no more .
" (6 .) It is agreed that the Colonist Printing and Publishing

Company, Limited Liability, shall be managed by a board of
five directors, of whom, notwithstanding anything to the con-
trary in the Companies Act, 1890, the stockholders, other tha n

Ellis & Co., or other the owners or persons entitled to the sai d
seventy-five shares to be held by them, or some part thereof,

shall when, and as from time to time trustees or directors are to
be chosen, elect or choose three ; and that the other two directors

shall be elected or chosen by Ellis & Co ., and such five directors ,

DRAKE, J . who were the owners of a printing and publishing business, o f

1902

	

the one part, and James Dunsmuir (therein called the promoter )

Feb . 28 . of the other part, and which was in part as follows :
" (2 .) The promoter covenants with Ellis & Co ., subject to

FULL COURT
clause nine hereof, that within fourteen days from the date hereo f

June 14 . he will (the said Ellis & Co ., subscribing for $75,000.00 of the

DUNSHUIR stock thereof) cause a company to be incorporated and registere d
V .

	

by the name of ` The Colonist Printing and Publishing Company,
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or a majority of them, shall have all the powers of trustees under DRAKE, J .

the Companies Act, 1890 . "

	

1902

A memorandum of association was duly registered of a corn- Feb. 28 .

pany to take over the benefits and perform the covenants and

	

---
FULL. COURT

obligations contained in the said agreement of 5th September,

COLONIST

The amount of the capital stock of the Company was declared PRINTING
AN D

to be $150,000.00, divided into 300 shares of $500 .00 each, and PUBLISHING

by clause four it was provided : " The number of trustees who

	

Co .

shall manage the concerns of the Company for the first thre e

months shall be five, and their names are : William Harrington

Ellis, Albert G . Sargison, James Dunsmuir, Cuyler A. Holland

and Sydney Aspland, and in the election and appointment of

directors, the Company shall be governed by the provisions of
Statement

the said agreement, dated the 5th day of September, AD. 1892. "

All the shares were issued in the same form, and there wa s

nothing in the certificates of the shares originally issued to dis-

tinguish one class of shares from another .

The motion was argued before DRAKE, J., in whose judgment

the facts not already stated will be found .

28th February, 1902 .

DRAKE, J. : This is an application for an injunction and re-

ceiver. The facts not in dispute are that on 5th September,

1892, an agreement was entered into between William H . Elli s

and A. G. Sargison of the one part, and James Dunsmuir of the

other part. The parties of the first part, therein called Ellis &

Co., agreed that the printing and publishing business, of DRAKE, J .

which they were the owners, should be turned into a join t

stock company, which company should assume certain liabili-

ties of the business. James Dunsmuir covenanted with Elli s

& Co. that on Ellis & Co . subscribing for $75,000.00 of stock he

would cause a company to be incorporated under the Companie s

Act with a capital of $150,000 .00, $50,000.00 to be taken by the

public in shares of $1,000.00 each .

Ellis & Co. agreed to subscribe for seventy-five shares and t o

assign the business to the Company, the seventy-five shares no t

1892, and generally to carry on the business of printers and pub- June 14 .

lishers. The memorandum was executed on the 17th of Septem- DUNsmma

ber, 1892, and filed on the 18th of October following .

	

°'
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FULL COURT
Then by clause 6 it was agreed that the Company when forme d

June 14
,	 should be managed by five directors, of whom the stockholders ,

DUNSMUIR other than Ellis & Co., or the persons entitled to the seventy-fiv e

COLONIST shares, should elect three, and the other two directors should be
PRINTING chosen by Ellis & Co .

AND
PUBLISHING And by clause 9 it was agreed that certain clauses therei n

Co .

	

mentioned should be binding on the Company .

A memorandum of association was duly registered of a com-
pany to take over the benefits and perform the covenants an d
obligations contained in the agreement of the 5th of September ,

1892, and generally to carry on the business of printers and

publishers.

The capital of the Company was declared to be $150,000 .00 ,
divided into 300 shares of $500 .00 each . Then comes the clause

which has given rise to the question now before the Court :
" The number of trustees who shall manage the affairs of th e

Company for the first three months shall be five, " giving thei r
names, " and in the election and appointment of directors the
Company shall be governed by the provisions of the said agree-

ment of 5th September, 1892 . "
DRAKE, J . No satisfactory evidence was produced to satisfy me that any

contract was entered into by the Company in accordance with
the terms of the agreement, in fact the minute book of the Com-

pany was not produced in evidence. Mr. Luxton, for the defend -
ants, relied on In re Empress Engineering Co . (1880), 16 Ch . D.
125, in support of his argument that the Company were not boun d
by the agreement. That case decided that a company could not
ratify an agreement which existed before the company came
into existence ; but it did not follow that a company after its
formation might not enter into a new contract to the same effec t
as the old one . And it was there held that a third person could
not sue the company in respect of a debt due before the com-

pany was formed . In re Northumberland Avenue Hotel Co .
(1886), 33 Ch. D. 16, is to the same effect, that an agreemen t

DRAKE, J . to be assessable until the full sum of $50,000 .00 should have bee n

1902 paid up, and thereupon the said seventy-five shares should be

Feb . 28 . deemed paid up to the extent of 66 per cent . and should be

assessable only for the balance .
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entered into before the company was in existence was incapable DRAKE, .J .

of confirmation by the company. Ratification pre-supposes a

	

190 2

principal and agent, and some act done by the agent on behalf Feb. 28 .

of the principal without authority. If there is no principal there
FULL COURT

can be no agent. Lindley on Companies, p . 146, lays down that

a company is not liable for the acts and engagements of its pro- June 14 .

moters unless it is made so by its charter, Act of Parliament, DUNSMUI R

deed of settlement, or unless it has become so by - what it has

	

v .
CiOLONIST

done since its formation .

	

PRINTING
AN D

The Company was carried on without any disagreement until PUBLISHING

Co.

the annual meeting held in February, 1902, when the agreement

that Ellis & Co., or their assigns, were to elect two directors and

the other shareholders three, was ignored, and the whole body of

directors was chosen without any reference to clause 4 of the

memorandum of association, and without complying with clause

3 of the by-laws, no distinction being made between the differen t

classes of shareholders.

It is admitted that only $61,000.00 of shares were issued to

the vendors, and $39,000 .00 to the public, being at the rate o f

four-fifths of the amount originally agreed for ; and this was

mutually agreed to by the different classes of shareholders .

The plaintiffs represented $25,000 .00 of the $39,000 .00 issued

to the public at the annual meeting held on the 17th of Februar y

last ; the defendants holding the majority of shares issued t o

Ellis & Co ., as well as a portion of the shares issued to the public ,

claimed the right to elect the directors as holding a majority o f

shares generally, and did so elect them quite independent of th e

agreement and by-law before referred to, and against the protest

of the plaintiffs.

The plaintiffs claim that the memorandum of association, wit h

so much of the agreement as is specifically referred to in claus e

4 thereof, and the by-laws of the Company, are binding on th e

Company, and that the action of the defendants is prejudicial t o

their rights and interest ; and further, that the election by them

of a board of directors without reference to the rights of th e

holders of what I have called the public shares is void .

The defendants say that clause 4 in the memorandum of asso -

DRAKE, .T .
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DRAKE, J .

190 2

Feb . 28.

FULL COURT

June 14 .

DUNSMUIR
V .

COLONIST
PRINTING

AN D
PUBLISHIN G

Co .

DRAKE, J.

BRITISH COLttMBIA REPORTS .
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ciation is void as contrary to the Companies Act under which

the Company was registered .

The Companies Act of 1890, Cap. 6, Sec . 2, says that companie s
formed under that Act, and the members and stockholder s

thereof, shall be subject to the conditions and liabilities by th e

Act imposed, and to none others, anything contained in any la w

notwithstanding . This Act was amended by Cap . 3, 1891, and

Cap. 7, 1892. By section 5 of the first mentioned Act, it i s
enacted that in case the memorandum of association authorize s

the creation of preference stock the holders shall have the righ t
to select a stated proportion of the board of directors, and any

by-law of a company originally incorporated without power o f
issuing preference stock may make the same provisions . This

special stipulation as to the election of directors is a condition or

liability imposed on the shareholders by section 4 of the memor-

andum of association and by section 3 of the Company's by-laws ,

and is a term of the contract binding on all shareholders wh o
shall take shares in the Company .

Section 5 of the Companies Act states what powers the com-
panies have when registered . Section 11 enacts that the corpor-

ate powers of the corporation shall be exercised by a board o f
not less than three, who shall be annually elected by the stock -
holders at a meeting, and in the mode directed by the by-laws o f
the Company ; but all elections shall be by ballot, and each stock -
holder shall be entitled to a vote for each share held by him, an d
the persons receiving the greatest number of votes shall b e
the trustees . I think that the stipulations contained in clause 4
of the memorandum, and in section 3 of the by-laws are within
the express words of the Act .

The memorandum of association is the charter of the Com-
pany. It is a contract made between the Company and it s
shareholders . It imposes no new liabilities on the shareholders ,
it is a stipulation for the internal management of the Company' s
affairs, and in no way affects the rights and interest of th e
public ; neither does it impose any new obligation on the Com-
pany or the shareholders, or limit their powers .

A great number of cases were cited with regard to what i s
meant by preference stock. In my view, the term preference
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imports any advantage which a particular class or portion of the DRAKE, J .

stock has over the other . It is not necessarily stock which has

	

1902

a preference in dividends. By the agreement, the stock of Ellis Feb . 28 .

& Co. was to be considered to be fully paid up to 66i per cent.

when the $50,000.00 was subscribed for and paid .

	

Fuca, COURT

It is argued by the defendants that the agreement is not bind-
June 14 .

ing on the Company, following In re Empress Engineering Co ., DUNSMIJIR

supra, but in the case of Browne v . La Trinidad (1887), 37 Ch . COLONIST

D. 1, the memorandum of association stated that the object of PRINTIN G
AN D

the company was to adopt and carry into effect, with or without PUBLISHIN G

modification, an agreement made between (the parties) prior to

	

Co .

the formation of the company . The agreement was embodied

in the articles . In that case it was not contended that the agree-

ment was invalid, but only that the agreement was a contract

between the members inter se, and not between the company

and the plaintiff: . In my opinion the by-laws are in fact a cov-

enant between the shareholders, and, as Lord Herschell says i n

Welton v . Saffery (1897), A.C. 299 at p. 315, the articles constitute

a contract between each member and the company inter se, and

clause 3 of the articles regulates the election of directors in the DRAKE, J .

manner therein prescribed, and is in accordance with section 1 1

of the statute. The Company have ignored this provision of

their by-laws. There must be an injunction restraining the

newly elected directors from acting in the words of the motion .

I am also asked to appoint a receiver. As by enjoining the

directors from acting, the business of the Company cannot be

carried on pending the trial of the action, I think some one

should be appointed to carry on the business in the meantime.
The limitations of his powers and the person to be appointed ca n

be settled in Chambers .

The defendants, other than the Company, appealed to th e
Full Court on the grounds, that the action was not maintainabl e
by the plaintiffs ; that it was not a case in which a receiver
could be appointed, or in which it was proper, just or convenien t
to appoint one ; that no sufficient grounds had been shewn fo r
an injunction ; that the election of the trustees at the meeting o f
the shareholders on the 17th day of February, 1902, was a valid
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and proper election ; that the proposed meeting of the share-

1902 holders to confirm the said election was properly called, an d

Feb . 28 . might be lawfully held ; that the alleged agreement of the 5th of
September, 1892, mentioned in the affidavits filed by the plaintiffs

FULL COURT
was not binding on the Company or on the shareholders ; and ,

June 14 . together with so much of the memorandum of association an d

DUNSMUIR by-laws as relates thereto, is ultra vires ; that the Company was

COLONIST not formed in accordance with the terms of the said allege d
PRINTING agreement ; that the Company never entered into, adopted ,

AN D
PUBLISHING ratified or confirmed any agreement binding upon the Compan y

Co .
or its shareholders with reference to the election of the Company ' s
directors or trustees, and that no preference stock was ever validly
created or issued by the Company .

The appeal was argued at Victoria on 11th April, 1902, before
HUNTER, C.J ., IRVING and MARTIN, JJ .

Gregory, for appellants : The agreement of 5th Septembe r

was abandoned by the promoters of the Company, and the Com -
pany never confirmed or ratified it—its provisions as to th e

election of directors, etc ., are ultra vires of the Company. The
agreement is inconsistent with section 11 of the Act of 1890 ,
which provides that each shareholder shall have one vote fo r

each share held by him. To create preference stock, section 1 o f
the Act of 1891 requires that it must be stated in the memoran -

Argument dum of association that a portion (not exceeding one-half) of th e
stock shall be preference stock, but the memorandum here con -

tains no such statement ; the statute gives no authority to fi x

the preference by reference to another document . Preference
stock under the section means preference as to dividend . The

agreement was not filed, and there is no way by which a stranger
could find out the constitution of the Company by a public docu-
ment on file . Under our Act the memorandum of associatio n
cannot contain anything other than what the Act says it is to

contain. By altering the by-laws the number of directors coul d
be changed, and three elected in one way and say seven other s

besides by the majority stockholders—if that has been don e
irregularly which might have been done regularly the Court wil l
not interfere . He referred to Browne v . La Trinidad (1887), 37
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Ch. D. 1 ; The Bagot Pneumatic Tyre Co. v. The Clipper Pneu- DRAKE, J .

matic Tyre Co . (1900), 17 T.L.R. 117 ; In re New Buxton Lime

	

1902

Company : Duke's Case (1876), 1 Ch . D. 620 ; Ashbury v . Wat- Feb . 28 .

son (1885), 30 Ch. D. 376 at p . 381 ; Andrews v . Gas Meter Co.

(1897), 1 Ch. 361 ; Trevor v. Whitworth (1887), 12 App . Cas.
F °'A ' eooRT

409 ; MacDougall v . Gardiner (1875), 1 Ch . D. 13 at p . 23 and June 14 .

Welton v. Sa/fery (1897), A.C. 299 at p . 315 .

	

DUNSMUI R

Luxton, on the same side : At all the shareholders' meetings COLONIST

at which directors were elected, from the time of the incorpora- PRAND N G
tion of the Company to the meeting in February, 1902, the Pu B LIsx'N G

Co.
method of election provided for in the agreement of 5th Septem-

ber, 1892, was not followed, but all the directors were elected b y

all the shareholders indiscriminately, and without reference t o

any class of shareholders . He cited Smith v. Cork and Bandon

Railway Co . (1870), 5 Ir. R. Eq. 65 at p . 69 ; In re Peveril Gold

Mines, Limited (1898), 1 Ch. 122 ; Payne v. The Cork Company ,

Limited (1900), 1 Ch . 308 ; In re Empress Engineering Co.

(1880), 16 Ch. D. 125 and in re Northumberland Avenue Hote l

Co. (1886), 33 Ch. D. 16.

Peters, KC., and Griffin, for respondents, referred to the facts ,

and contended that section 11 of the Act of 1890 is merely

directory ; it does not say that a different mode of election tha n

that mentioned in it can 't be adopted without statutory agree-

ment . Preference stock means stock that has any advantage
Argument

over other stock, and is not confined to stock having a preferenc e

in regard to the payment of dividends . No by-law can do
away with our preferential right. They cited Andrews v. Gas

Meter Co . (1897), 1 Ch. 361 ; Ashbury v. Watson (1885), 30 Ch .
D. 376 ; Lindley on Companies, 396 ; Bannatyne v . Direct Span-
ish Telegraph Co . (1886), 34 Ch. D. 287 at p . 300 ; In re Barrow

Hematite Steel Co . (1888), 39 Ch. D. 582 at p . 603 ; Rawlins &
Macnaghten on Companies, 120 ; Palmer 's Company Precedents ,
361 ; Palmer's Company Law, 57 .

Luxton, in reply, cited Walker v . London Tramways Co .
(1879),12 Ch. D. 705 ; Pilling v. Pilling (1865), 3 DeG . J. & S .
162 ; In re Frank Mills Mining Cc. (1883), 23 Ch. D. 52 ; In re
Florence Land and Public Works Co. : Nicol's Case (1883), 29
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DRAKE, J . Ch. D. 421 and Phosphate of Lime Co . v. Green (1871), L.R . 7

1 .902

	

C.P. 43 .

	

Cur. adv. vult .

Feb . 28 .

	

14th June, 1902 .

FULL COURT
HUNTER, C .J . : This is a dispute as to whether or not one set

of shareholders in a joint stock company, formed under the Coln -
June 14 .
	 panics Act, 1890, being as it happens in the minority as to th e

DUNSMUIR amount of stock held by it, has the right under the constitutio n
v .

COLONIST of the Company to elect three out of the five directors, leavin g
PRINTING the other two to be elected by the other set of shareholders whoAN D

PUBLISHING are the majority in interest .
Co .

The question arises in this way . The memorandum of associa-
tion contains the following clause : [Setting out clause 4 of
memorandum as in statement .]

The agreement referred to contains a clause which reads thus :
[Setting out clause 6 .]

The validity of the clause in the memorandum is sought to be
supported in one of two ways : first, because its provisions bein g
not inconsistent with the provisions of the Principal Act it i s
open to the incorporators to make such a stipulation in the mem-

orandum, and secondly, as being authorized by the provisions of
the amending Act of 1891 .

The first argument is demolished by the provisions of sectio n
11 of the Principal Act as it is there stated in terms with regard
to the election of trustees that " each stockholder shall be entitle d

HUNTER, C .J . to as many votes as he owns shares of stock, and the persons re -
ceiving the greatest number of votes shall be trustees. " This is
obviously inconsistent with a right such as that claimed to seg -
regate the stockholders into various groups with different votin g
powers, as the persons elected in this way would not necessaril y
receive the greatest number of votes, in other words, the section
prescribes equality in voting power among the shares, and by
section 2 of the Act the " corporation members and stockholder s
shall be subject to the conditions imposed by the Act and to non e
others, anything contained in any law to the contrary notwith -
standing. " Under the Imperial Acts the question as to the rela -
tive voting power of the shares is probably a matter of interna l
regulation (see Andrews v. Gas Meter Co . (1897), 1 Ch . 361), bu t
under this Act equality in voting power is made part of the
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constitution of the Company, that is to say, it is one of those DRAKE, J .

legal relations which are fixed for the shareholders by statute

	

1902

and which can not be altered, even by their unanimous consent . Feb . 28 .

The second contention that the clause in question can be main -
tained under the Amendment Act of 1891 is, I think, equally

FULL COURT

untenable .

	

June 14 .

By the first section it is provided that the promoters may state DUNSMUIR

in the memorandum in addition to the other matters required, COLONIS T

that a portion not exceeding one-half of the stock shall be PRINTIN G
AND

preference stock .

	

PUBLISHIN G

The preference stock here contemplated, means I think, after

	

Co .

perusal of the other provisions of the Act, profit or dividen d
bearing stock having special monetary privileges and not stock
which carries with it merely superior voting powers or othe r

such non-monetary privileges, but it is not necessary to decide
this question for the reason that no portion of the stock has bee n

stated in the memorandum to be preference stock.
If any intending investor in this Company were to be tol d

after looking at the memorandum that any portion of the stock
was stated in it to be preference stock, he would I think, open
his eyes with surprise and all the more when he found out tha t
the document (which he might or might not get hold of, not
being registered) alleged to be incorporated into it, does not i n

terms state that a given portion shall be preference stock, an d
his bewilderment would not be lessened when he found that the EIUNTER, C.a .

number of shares called for in the agreement was different fro m
that created by the memorandum itself .

By section 3 of the Principal Act certain information as to th e
name and objects of the Company, the amount of stock and the
number of shares and trustees, their names, etc ., shall be stated
in the memorandum.

In my opinion the verb " state " as used here, means to se t
forth categorically, and not by a reference to or by incorporation
of other document or documents, containing the statement, whic h
the statute does not require to be registered and the meaning o f
which may be more or less obscure.

By this, however, I do not mean to definitely decide that it i s
necessary where the object is to carry out the provisions of a
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certain agreement that the agreement itself should be inserted a t
length, although no doubt this would be preferable, but obviousl y

it is one thing to say that the object of the Company will b e

COLONIST
PRINTING memorandum only by reference. He admitted that he was

AND
PUBLISHING bound to so contend, and that he could not draw the line any-

Co . where, but submitted that this would be a sufficient complianc e
with the statute . I think not, and am prepared to hold that the
Legislature did not intend to clothe such a memorandum wit h
the power to give life to a joint stock company.

If I am right then in holding that the details required to be
stated by section 3 of the Principal Act must appear in th e
memorandum itself, the same must be held as to the statemen t
of the amount of preferred stock permitted to be created by sec-

tion 1 of the Amendment Act, as the two sections are on a . par.
Then by section 5 it is provided that the holders of preferen-

tial stock authorized to be created by the memorandum may, i f
the memorandum so provides, have the unusual power which i s
claimed here on behalf of the plaintiffs and which is a very
radical departure from the great principle of equality . It is plain ,

HUNTER, C .J . however, that the right to create this privilege is conditiona l

upon the memorandum authorizing the creation of preferenc e
stock in the manner pointed out by section 1, which in my

opinion, has not been done .

A number of other points were raised by the appellants, suc h
as the impossibility of identifying the shares to which the super-

ior voting power is attached, all the shares being admittedl y
issued in the same form, also the question of abandonment by al l
interested in claiming the privilege, also the fact that the agree-
ment does not in terms bind the assigns of Ellis & Co ., etc ., but
in the view that I have taken of the other questions it is un-
necessary for me to discuss these points .

Numerous cases on the English Companies Acts were cited
during the argument, but in my opinion, while useful as illum -

286

DRAKE, J .

1902

Feb. 28 .

found in another document, and another to say that the object i s
FULL COUR T
_

	

to carry out the provisions of a certain document .
June 14 .

	

I put it to Mr . Peters as to whether all the matters required to be

DUNSMUIR stated by section 3 could be left out of the memorandum itsel f
V .

	

and relegated to a non-registered document and made part of the
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inating the general principles underlying joint stock company DRAKE, J .

law, they can afford little, if any, assistance in the construction

	

190 2

of the Acts in question here .

	

Feb . 28.

The appeal should be allowed with costs and the order of Mr.
FULL COURT

Justice DRAKE, which by consent was to be treated as a final —

judgment, set aside and the action dismissed with costs .

	

June 14 .

DUNSMUI R
IRVING, J . : I think the decision of the learned Judge appealed

	

v .
COLONISTfrom is correct, except as to costs, but as there was no cross - PRINTIN G

appeal as to that, the order as to costs must stand.

	

AN D
PUBLISHIN G

In my opinion, the document which was signed by Messrs .

	

Co .

Ellis and Sargison, and filed as the memorandum of association ,

governs the case . By reference, it incorporates the agreement

of the 5th of September, 1892 . As soon as it was filed it became

the charter of the Company . The only question that offers an y

difficulty is the question whether this sixth section is ultra vires

of the Company, having regard to the language of the Compan-

ies Act, 1890. The maxim, Quilibet potent renunciare juri

pro se introducto is applicable to matters of the internal man-

agement of the Company, and in my opinion, permitted th e

parties forming this Company to arrange the conditions relatin g

to the election of directors.
The appointment of the directors is not one in which th e

public are concerned . The right of voting is a right of property IRVING, J .

merely, and concerns the members of the Company and no on e

else. I can see no good reason why the members should not

waive the provision for equality of voting which was designed

for their benefit .
I would affirm the judgment appealed from with costs to the

plaintiffs against the defendants other than the Company .

MARTIN, J. : In my opinion, section 2 of the Companies Act ,
1890, does not declare the powers of the Company or its mem-

bers, but merely limits the conditions and liabilities to whic h

they are subject .
By section 5 the memorandum of association is " the constitu-

MARTIN, J .

tion of and binding upon the Company."

Because the amending Act of 1891 gives power to state in th e
memorandum that preference stock of the nature contemplated
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DRAKE, J . by that Act may be issued, it does not necessarily follow tha t
1902

	

such power did not theretofore exist—Interpretation Act, Sec .
Feb . . 28 . 10, Sub-Sec. 54 . Sections 4 and 5 of said amending Act contem -

-plate only one kind of preference stock being issued thereunder :
FULL COURT

i.e ., stock with a " preferential dividend or interest assigne d
June 14. thereto out of the profits of each year in priority to the ordinar y

DUNSMUIR stock of the Company . " But I agree with the learned Judge

COLONIST appealed from that the term preference stock " imports any ad -
PRINTING vantage which a particular class or portion of the stock ha sAN D

PUBLISHING over " another class or portion .
Co . The question herein must be considered, not from the point of

view of the Company versus the shareholders, but as betwee n
the shareholders themselves, the point being how far the share -
holders can go in agreeing that in the domestic management o f
the concern, one class of shareholders shall exercise a greater con-
trol than the other .

It is argued that section 11 is imperative, but if that be so, n o
election for trustee would be valid unless it were by ballot, th e
result being that even if all the shareholders were unanimou s
that the office of trustee should be held by one of their number,
nevertheless, the formality of a ballot must still be observed . It
seems to me that simply to state such a result causes one t o
doubt if it were the intention of the Legislature to meddle wit h
such domestic matters and not merely to provide a means by

'IAITIV, s. which in default of any other procedure being adopted or right s
defined the interests of the shareholders would be conserved .
By the same section each stockholder is declared to be " entitle d
to as many votes as he owns shares of stock ;" that is his right ,
primarily, but if he choose to enter into an arrangement b y
which he limits his own rights and confers greater rights an d
privileges upon a fellow shareholder, why should he not do so
even if it means that he accepts less than that which the statut e
declares him entitled to ? There is no prohibition against suc h
a bargain, and the right to contract freely is certainly not against
public policy. It must be conceded that the shareholders hav e
the right to contract themselves out of any statutory provisio n
which is not imperative ; and that the use of the word " shall "
does not prevent the section being construed as directory appears
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by the recent case of Adams and Burns v. Bank of Montreal DRAKE, J .

(1899), 8 B.C. 314 (affirmed by the Supreme Court of Canada),

	

1902

and authorities therein cited .

	

Feb . 28 .

The general proposition that " there is a condition in th e

memorandum of association that all shareholders are to be on a n
equality unless the memorandum itself shews the contrary, " was
declared to be unsound in Andrews v . Gas Meter Co . (1897), 1

Ch. 361, and the Court stated that " it is desirable, from al l
points of view, to remove from companies a fetter which ough t
never to have been imposed upon them, and which in practic e
has been got rid of by skilled draftsmen by the insertion of
power to issue preference shares in the original articles of asso-
ciation or the memorandum of association itself . These devices
will no longer be necessary."

There is nothing in Welton v . Saffery (1897), A .C. 299, in con-
flict with the views above expressed, but there is much i n
harmony with them. Take for example the judgment of Lord

Watson, p. 308, wherein, after stating that it is impossible fo r
arrangements to be made which will relieve shareholders of thei r
statutory liabilities to the creditors of the company, he proceed s

to say : " The rights and liabilities inter se of the members o f
different classes of shareholders, in relation to matters which d o

not concern or affect the interests of creditors, do not appear to
me to stand upon the same footing	 The truth is ,
that all these are domestic matters, in which neither creditors
nor the outside public have any interest, and with which, in m y
opinion, it is the policy of the Legislature not to interfere . "

It follows then, that if section 11 is not imperative, preference
shares could be authorized under our said Act of 1890 at th e
time of incorporation by means of the memorandum of associa-

tion just as well as could be done after incorporation by article s
of incorporation under the English Companies Act of 1862 :
Andrews v. Gas Meter Co ., supra.

So far as concerns that part of section 3 which requires variou s
matters to be " stated" in the memorandum of association . I
observe, first, that the amending Act of 1891 does not in thi s
particular relate to that class of preference stock now under con-

sideration ; and second, that in such case and in the absence of

FULL COUR T

June 14.

DUNSMUI R
V .

COLONIS T
PRINTIN G

AN D
PUBLISHING

Co .

MARTIN, J .
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DRAKE, J . any direction in section 3 as to what shall be " stated," when th e

1902

	

creation of preference stock is sought to be authorized, what ha s

Feb . 28 . been done herein is sufficient to confer the power contended for ,
though in the public interest it would have been better if the Ac t

FULL COURT
had required fuller particulars to be stated in the memorandum .

June 14 . I am unable, on the facts, to accede to the contention that ther e
DUNSMUIR has been such acquiescence by the plaintiffs as would justify us

r 'COLONIST

	

~in concluding that there had been a waiver or abandonment of
PRINTING their rights . The judgment below should be affirmed .

AN D
PUBLISHIN G

Co .

	

Appeal dismissed, with costs to be paid by the

defendants (appellants) other than the

Company, Hunter, C .J., dissenting .

DRAKE, J . DUNSMUIR v. THE COLONIST PRINTING AND PUB -
(In Chambers)

LISHING COMPANY, LIMITED LIABILITY (No. 2) .
1902 .

Aug . 1 . Company—Trustees and shareholders—Right to exercise corporate acts an d
make by-laws—In whom vested—Companies Act, 1890 .

DUNSMUI R
V .

	

The shareholders in a company incorporated under the Companies Act ,
COLONIST

	

1890, have no power to interfere in the ordinary management of th ePRINTIN G
AND

	

company by the trustees who have the exclusive right of exercising its
PUBLISHING

	

corporate powers and of making by-laws .
Co .

SUMMONS to set aside a notice of appeal .
After the conclusion of the above appeal to the Full Court, th e

old directors decided that no appeal should be taken on behalf o f
the Company and they changed the Company's solicitors from
Pooley, Luxton & Pooley to F . Temple Cornwall, who on 19th
July, filed a notice of change of solicitors in the Registry . The
majority shareholders thereupon caused a special meeting of th e
shareholders to be held, and at their meeting on 21st July, it wa s
resolved that the Company appeal, " and that the Company ' s

Statement
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solicitors, Pooley, Luxton & Pooley, take the necessary steps to SID
AK

, bJ .

prosecute the appeal . "
On 23rd July, Pooley, Luxton & Pooley, purporting to act as

	

1902

solicitors on behalf of the Company, gave notice of appeal to the
Aug . 1 .

Supreme Court of Canada from the judgment of the Full Court . DUN SMUIIt

A summons was then taken out by F. Temple Cornwall as COLONIS T

solicitor for the Company, for an order setting aside the notice PRINTING
g

	

AN D

of appeal on the ground that Pooley, Luxton & Pooley had no PUBLISHIN G
Co .

authority from the Company to act in giving it and that th e
directors had passed a resolution declining to take part in said

appeal .
The summons was argued before DRAKE, J., on 29th July, 1902 .

Peters, K.C., for summons .

Griffin, for plaintiffs .

Luxton, for defendants, other than the Company and for
Pooley, Luxton & Pooley.

1st August, 1902 .

DRAKE, J. : The plaintiffs apply to have The Colonist Printing

and Publishing Company, Limited Liability, struck out fro m
being appellants to the Supreme Court of Canada on the ground

that the trustees of the Company do not desire any appeal, an d

that the appointment of Messrs . Pooley, Luxton & Pooley a s
solicitors for the Company has not been properly made . They
claim that as trustees they have the management and control of Judgment

the internal affairs of the Company, and the shareholders hav e
no power to prevent them. Their only course is to reject them

as trustees at the meeting when trustees are elected.
The Act under which this Company is incorporated is Cap . 6,

1890 . Under section 5 when the memorandum of association
has been filed with the Registrar of Joint Stock Companies, th e
trustees mentioned in the memorandum of association, and thei r
successors, shall by their corporate name have certain powers ,
among others, to sue and be sued and to make by-laws for th e
organization of the Company, the management of its prop, rty

and the regulation of its affairs . By section 11 the I11-1,tt e
powers shall be exercised by a board of not less than thre e
trustees . By section 13 a majority of the trustees shall form a
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DRAKE, J . board for the transaction of business, and every decision of the
(In Chambers)

majority of persons duly assembled as a board shall be valid a s
1902

a corporate act.
Aug . 1 .

The Company passed some by-laws, but when or how does no t
DUNSMUIR appear. By by-law No. 5 the trustees are to elect a secretary
COI ()MST and treasurer at the first meeting held after their election as
PRINTING trustees . Bsection 8 the secretary amongst other duties, sub-AND

	

3

	

amongst
ject to the order and direction of the trustees, shall have custody

Co .
of the corporate seal and shall affix the same to deeds and docu-

ments on the order of the trustees. By section 14 a special
meeting of the shareholders may be called upon a requisition in
writing of one-fifth in value of the shareholders .

There appears to be some friction between the majority of th e
shareholders and the body of trustees ; and the shareholders con -

template, as I am informed, calling a special meeting for th e
purpose, amongst other things, of taking away from the trustee s
the power to direct the secretary to affix the corporate seal t o
documents, and to further control the trustees in the manage-
ment of the Company .

Mr . Peters contends that the shareholders have not power to
interfere with the trustees in the ordinary management of th e
Company, and cites Spurgin v . White (1860), 2 Giff. 473 . There
it was held that if by the constitution of the company the share -
holders were deprived of all control over the managing body ,

Judgment then the managers might disregard the wishes of the share -
holders. The difficulty which exists here is that by section 1 1
the corporate powers of the company are to be exercised by th e
trustees, and those corporate powers are set forth in section 5 ,
and to accentuate the fact that the shareholders have no power

to interfere with the ordinary management of the corporation ,
section 8 gives certain other powers to the corporation, but these
cannot be exercised except with the consent of shareholders re -
presenting two-thirds in value of the stock of the Company .
When the Act referring to stock and stockholders, section 15 e t

seq ., is looked at, these sections do not give any powers to share -
holders relating to the management of the company's business .
They deal with the right of transfer of shares—their liability as
shareholders, the right to increase or diminish the capital of the
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company, and the right to vote at meetings. There is no direct DRaxE, J •
(In Chambers)

authority to interfere with the ordinary management of the com -

and in support of this view, by section 28, the trustees are jointly 	
Aug . 1 .

and severally liable to labourers, servants and apprentices for all DUNSMUIR

debts, not exceeding three months ' wages after the company have COLONIS T

failed to pay . The authorities that have been cited are grounded PR D N G
on the English Joint Stock Companies Acts, where the share- PUBLISHIN G

holders of a company can control the management of a company

	

Co .

by resolution of a special meeting. I see no such power here .

A company formed under this Act by section 2, and the stock -
holders thereof, are subject to no other conditions than those by
that Act imposed, anything contained in any law to the contrar y

notwithstanding. This Act appears to give an independent
power to the trustees to do all corporate acts necessary to carr y

on the business of the company. The powers of stockholders
under this Act appear very limited . No doubt if the trustees

were acting ultra vires the Courts would interfere ; but tha t

does not arise here. The power to make by-laws by a corpora-
tion is part of the common law, but here it is given expressly to

the trustees, and that, I apprehend, excludes the stockholders.
This Act is apparently based on some statute of the Unite d
States, where the trustees for all purposes have almost the sol e

power of the corporation in their hands. The result is that th e

cases of Foss v. Harbottle (1843), 2 Hare 461 ; Orr v. Glasgow, Judgment

&c., Railway Co . (1860), 3 Macq. H.L. Cas. 799 ; Macdougall v .

Gardiner (1875), 10 Chy. App. 606 ; and a long line of simila r
cases, which decided that a company incorporated under th e

English Acts was practically governed by the majority of share -
holders has no application. The powers of shareholders under

the English Joint Stock Companies Act are such as enabl e
them to control the acts of their directors, and in fact leave th e
management very much in their hands. The only powers that
I see here vested in the stockholders are to vote at elections o f
trustees ; to decide on the question of borrowing money under
section 8, and to consent to levying assessments on the capita l
stock of the company under section 31 . The Act is very imper-

fect and is carelessly drawn. The words shareholders and stock -

pany, or to make by-laws. This is the business of the trustees ;

	

1902
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DRAKE, J . holders are used interchangeably, although they have a widel y
(In Chambers)

different meaning . Then in section 35 they refer to letter s
1902

	

patent as the foundation of the Company's powers, whereas there
Aug . 1

.	 is no reference made anywhere else in the Act to letters patent .

DUNSMuIR Neither does the Act contain any of the safe-guards for the pro -

COLONIST tection of members which are contained in the English Join t
PRINTING Stock Companies Act . I therefore make the order asked for on

AN D
PUBLISHING the summons.

Co .
Application allowed .

MARTIN, J .

	

REX v . HOLMES .

1902

	

Criminal law—Grand jury—Indorsing names of witnesses on indictment
May 8 .

	

Abortion—Form of indictment—Cr . Code, Secs . 273 and 645.

The provisions of section 645 of the Criminal Code requiring the names o f

all witnesses examined by the grand jury to be indorsed on the bill o f

indictment are directory only and an omission so to indorse does no t

invalidate the indictment .

An indictment under section 273 of the Code charging accused " with un-

lawfully using on her own person . . . . with intent thereby to

procure a miscarriage" (without stating whose miscarriage) is

sufficient .

THE prisoner was indicted at the Nelson Assizes on the 8th o f
May, 1902, before MARTIN, J., for that she " unlawfull y
(lid use on her own person an instrument, to wit, a catheter, wit h
intent then and there thereby to procure a miscarriage."
Among the witnesses who gave evidence before the grand jur y
were two who had been summoned by the grand jury of its ow n
motion, and whose names were not indorsed on the bill of indict -
ment . The grand jury returned a true bill .

REx
v .

HoLMns

Statement
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W. A. Macdonald, K.C., and A. 117 Johnson, for the prisoner, MARTIN, J .

moved to quash the indictment. Only such persons whose 190 2

names appear on the back of the indictment should be called May 8 .

before the grand jury : sections 644 and 645 of the Crimina l
Code ; Arch. Crim. Ev., 22nd Ed., 89 .

	

The latter part

	

R x

of section 645 has been held to be merely directory : Reg. HOLIES

v. Buchanan (1898), 12 Man . 190 at pp . 196 and 197, but th e
requirement that the names of the witnesses examined before the
grand jury shall be on the indictment is mandatory and no t
merely directory : O 'Connell v. The Queen (1844), 11 Cl . & F.

155 ; The Queen v. Townsend (1896), 3 C .C.C. 29 .
Further, no offence is charged by the indictment . The forms

in Crankshaw and Taschereau shew that it is necessary to alleg e

that the use of this instrument was intended to commit an abor-
tion on herself. The indictment alleges the use of this instru-

ment with intent to procure a miscarriage, without saying upo n
whom the miscarriage was attempted .

Hamilton, for the Crown : As to the first objection, the case s
cited lay it down that the whole of section 645 is merely directory
and it is not divisible . " Shall " in that section is not imperative . Argument

The reasons applicable to the latter part of the section, as to th e
foreman initialling the names of the witnesses, are equally appli-
cable to the part under discussion . In any event, if the Court
thinks the names of these witnesses should he on the indictment ,
it is within its power to have the indictment amended, and th e
names placed thereon : section 629 of the Criminal Code ;
O'Connell v . The Queen (1844), 11 CI. & F. 155 at pp. 193 and

197. As to the second objection, if this is upheld, the sectio n
itself is invalid. The section does not state that the miscarriag e

shall be upon the prisoner ' s self. If the indictment shews clearl y
the crime as laid down in the section, it is sufficient .

MARTIN, J . : I overrule the second objection : it is answered
by the latter part of section 273, which says, " with intent t o
procure miscarriage ;" whose is immaterial.

Then as to the first objection. The reasons for requiring th e
foreman of the grand jury to initial the names of the witnesse s

are at least as important as those requiring the witnesses ' names

Judgment
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MARTIN, J.

190 2

May 8 .

REx
V .

HOI.ME S

Judgment

MARTIN, J .
(In Chambers )

1902

Nov . 3 .

ROBERT S

V .

FRASER

BRITISH COLUMBIA REPORTS .
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to go on the indictment. The language of Tindal, C .J., in

O'Connell's Case and the principle recognized in Reg. v. Buchanan

and The Queen v. Townsend, are fully as applicable to the forme r

part of this section as to the latter. See also Ross v. B. C.

Electric Railway Co . (1900), 7 B.C. 394. The irregularity
objected to does not seem to be an essential requirement, and I

therefore rule that it is directory . But so that the accused may
have the full benefit of notice of all the witnesses who hav e
appeared against her, I shall send for the grand jury, and direc t
the names of the two witnesses to be added to the list on th e
back of the indictment, and initialled, and the indictment will be
re-presented to the Court .

The grand jury were thereupon summoned into Court and the
names of the two witnesses were added to the list of witnesse s
on the back of the indictment and initialled by the foreman .

ROBERTS v . FRASER .

COUNTY COURT .

County Court—Practice—Discovery—Oral examination .

A County Court Judge has no jurisdiction to grant an order for an oral ex-

amination for discovery except in the case of a failure to answe r

interrogatories .

SUMMONS on behalf of defendant for an order for the ora l
examination of the plaintiff for discovery .

Higgins, for the summons .

G. E. Powell, for plaintiff, contended that an oral examination
for discovery could only be ordered by a Judge as provided in
section 126 of the County Courts Act, viz., in the event of failur e
to answer interrogatories .

MARTIN, J . : The objection is sustained, and the summon s
dismissed with costs in any event.
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CANE v. MACDONALD.

Dominion official—Salary—Receiver—Appointment—Partnership in—Right
to share in salary ceases on dissolution .

FULL COURT

1902

July If .

While C . and M. were in partnership as architects, M . received an appoint- HUNTER, a
ment from the Dominion Government as supervising architect and

	

—

clerk of the works in connection with a Government building being Oct . 7 .

erected in Nelson, and for a time M. paid the salary of the office into

	

CAN E
the partnership funds . M. afterwards notified C . that the partnership

	

v .

was at an end and thereafter refused to account for the salary .

	

MACDONAL D

C . sued for a declaration that he was entitled to half the salary since the

dissolution and asked that a receiver be appointed of it and also of th e

book debts of the firm, which he alleged M. had been collecting an d

not accounting for :

Held, by the Full Court, that no receiver of the salary could be appointed ;

that although the amount of the book debts was small there should be

a receiver in respect to them .

Per HUNTER, C .J., at the trial : Even if it were agreed that the appoint-

ment should be for the benefit of the firm, all the partners would not

have any right to share in the salary after the dissolution of the firm ,

unless there was a special agreement to that effect .

APPEAL from judgment of MARTIN, J., refusing to appoint a
receiver.

The plaintiff and defendant carried on business as architect s
in Nelson, under the firm name of Cane & Macdonald . During
the continuation of the partnership the defendant obtained i n
August, 1900, from the Dominion Government an appointment
(during the pleasure of the Government) as supervising architec t
and clerk of the works in connection with a Government build-

Statement

ing then being erected in Nelson . This appointment carried with
it a salary of $7 .50 per day and for some time was treated as a
partnership appointment and the money coming from it was paid
into the partnership funds, but in December, 1901, the defendan t
notified plaintiff that the partnership would cease at the end o f
that month, and defendant thereafter continued to perform the
duties under the appointment for his own use and refused to
account for any share of the salary subsequent to 31st December .

Plaintiff claimed that the appointment was a partnership
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FULL COURT asset and as such he was entitled to share in the proceeds of it ,

1902

	

and in getting in the partnership accounts it appeared, as h e

July 11 . alleged, that defendant had been collecting moneys due the fir m
and not accounting for them, so he commenced an action claim -

HUNTER, C .J . .
ing an account ; a declaration that the said appointment was a n

Oct . 7 . asset of the firm and that he was entitled to half the proceed s
CANE thereof since the dissolution ; an injunction restraining the de-

MACDONALD fendant from continuing to receive the profits thereof and from

receiving or dealing with the book debts of the firm, and a
receiver.

The amount of the book debts did not appear clearly from th e
affidavits, but plaintiff in his affidavit stated that it was very
small .

Plaintiff then moved for an injunction and a receiver.
On the hearing before MARTIN, J., the motion was dismissed .
The plaintiff appealed and the appeal was argued at Victori a

on 10th and 11th July, 1902, before HUNTER, C.J., WALKEM and
DRAKE, JJ .

Davis, K.C., for appellant : The appointment was a partner-
ship asset and plaintiff is entitled to a part of the salary ; as to
the ordinary firm accounts plaintiff is entitled to an injunction t o
prevent defendant receiving them as we spew a prima faci e

case of misconduct against him .

[HUNTER, C .J . : It seems to me the action would never hav e
Argument been begun had it not been for the government appointment . ]

It may be that it was the most important, but whether the
amount of the ordinary accounts is large or small, the rights of

the parties are not changed, as in the eyes of the law the right
to a small amount is as important as the right to a large amount.
He cited section 39 of the Partnership Act ; Hartz v. Schrader

(1803), 8 Ves . Jun. 317 ; Steele v. Grossmith (1872), 19 Gr. 141 ;
Blakeney v. Dufaur (1851), 15 Beay. 40 ; Collins v. Jackson

(1862), 31 Beay . 645 ; Ambler v . Bolton (1872), 41 L.J., Ch . 783 ;
Smith v. Mules (1852), 9 Hare 556 and Clegg v. Edmondson

(1857), 26 L.J., Ch. 673 .
Dui; K.C., for respondent : Plaintiff must shew more than

prima facie case. Where a public servant is receiving remun-

eration from time to time out of the public funds as distinguished
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from local funds he cannot make an agreement under which his FULL COURT

salary could be taken from him . To appoint a receiver of this

	

1902
salary would be to impound the salary of a resident Dominion July 11 .
public servant, which cannot be done. Any attachment or

HUNTER, C.J .
assignment of such a salary is against public policy. He referre

d toEx parte Hamden (1859), 28 L.J., Bk. 18 ; Hill v. Paul	 Oct . 7 .

(1840), 8 Cl. & F. 295 at p . 305 ; Lidderdale v . The Duke of CANE

Montrose (1791), 4 Term 205 ; In re Mirams (1891), 1 Q .B. 596 ; MACnoNALD
Palmer v. Bate (1821), 6 Moore 28 at p. 42 ; Cooper v . Reilly

(1829), 2 Sim. 560 ; Leprohon v. City of Ottawa (1877), 40 U.C.

Q.B. 478, (1878), 2 A.R . 522 at pp. 526-8 ; Regina v. Bowell

(1896), 4 B .C . 498 and Adman v. Town of Moncton (1884), 24

N.B. 103 .

Before appointing a receiver the Court must be satisfied tha t

there is a substantial likelihood of plaintiff getting some benefit ,

but such likelihood does not exist here where there is a disput e

as to what are partnership assets : see Preston v. Luck (1884), 2 7

Ch. D . 497 at p. 505 and Pini v . Roncoroni (1892), 1 Ch . 633. Argument
Davis, in reply : Although the salary is not assignable, stil l

if a receiver were appointed the Government might pay the

salary to the receiver . If the plaintiff can't get a receiver of th e

salary that is all the more reason that the Court should assis t
him in getting the ordinary accounts.

HUNTER, C .J . : We are all agreed that there should be n o
receiver as to the salary payable by the Dominion Government.

Personally, I am of the opinion that the appeal substantially
fails, as I am satisfied that an application for a receiver would

never have been made had it not been for the Governmen t

appointment held by the defendant, as the plaintiff in his affida- HUNTER, C.J .

vit says the amount of the general accounts is very small, and

therefore I think the appeal should be dismissed with costs, but I

yield to my brother DRAKE ' S view as to the disposition of the costs .

WALKEM, J. It would be futile to make an order giving a
receiver any power over the defendant's income, for the latter ha s

no powerto dispose of it by any order on the Government.

As to the ordinary partnership accounts a receiver should be WALKER, J .

appointed. There should be no order as to costs .
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Oct. 7_
dispute here, and if the defendant has, as alleged, made away

CANE with partnership funds he can be made to suffer for it by paying

MACDONALD costs . This is a case which should have been brought in the
County Court as it is clear that a very small pecuniary amount
is involved.

Jungrnent varied by appointing receiver of partnership

assets other than the salary—Costs of motion below

and of appeal reserved for trial Judge .

The action was afterwards tried at Nelson on 7th October ,
1902, before HUNTER, C.J .

R. W. Hannington, for the plaintiff, cited Collins v. Jackson ,
supra ; Ambler v . Bolton, supra ; Smith v . Mules, supra and
Lindley on Partnership, 5th Ed ., 404 .

Galliher, for defendant : The appointment was a persona l
one in its nature, and if it ever was an asset of the firm it cease d
to be so upon the dissolution of the firm : see Alston v. Sims
(1855), 24 L.J., Ch. 553 .

HUNTER, C .J. : The plaintiff says that it was agreed that th e
appointment should be for the benefit of the firm . There could
not of course be a partnership interest in the office itself as onl y
the defendant was dealt with by the Government . Assuming th e
plaintiff's version to be correct, the natural meaning of such an
agreement is that the receipts are to be shared by the partners a s
long as the firm lasts, and not as long as the job lasts . If this latter
had been intended there should have been a special stipulation to
that effect . No one would seriously contend that on the dissolu-
tion of a firm of solicitors the profits made after dissolution by on e
out of the business taken away with him would have to be share d
with the others in the absence of the most explicit stipulation .

So far as this claim is concerned I must dismiss the action, but I
direct a reference as to the other matters in dispute . Costs
reserved.

FULL COURT DRAKE, J . : The appeal should be allowed as to the ordinary
1902

	

partnership accounts. There should be no receiver of the
July 11 . defendant's salary from the Dominion Government . As to the

costs of the appeal I am in favour of leaving that question to th e
HUNTER, C .d .

trial Judge who will ascertain the facts which are so much in
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TURNER ET AL v. COWAN ET AL.

Company—Paid up shares—Payment in cash—Price of property sold to corn-
pany—Companies Act, Secs . 50 and 51 .

A company incorporated to take over a business carried on by defendant s
in partnership, entered into possession, and in payment for his relativ e
interest in the business each defendant received a corresponding num-
ber of shares at par value :

Held, that the payment for the shares was a " payment in cash " withi n
the meaning of section 50 of the Companies Act, and as the purchas e
price was fair, the shares were fully paid up .

ACTION tried before HUNTER, C .J., at Revelstoke, on 19th

May, 1902 . The facts appear in the judgment .

S. S. Taylor, K.C., and McCarter, for plaintiffs.

Davis, K.C., and Scott, for defendants .
16th July, 1902 .

HUNTER, C .J. : This is an action by the creditors of a com-
pany against three of the shareholders under section 51 of th e

Companies Act. The plaintiffs recovered judgments for $652 .90
and $537.80 against the company, and to the executions issued

there were returns of nnlla bona, on September 11th, 1900 .
The defendants are sought to be made personally liable on the
ground that the shares held by them in the company have no t

been paid up.
The company was incorporated by the defendants to take over

the business theretofore carried on by them in partnership ; the
three defendants, with two others, being the subscribers to the
memorandum, which was filed on the 27th of April, 1899 . A
transfer, dated 27th of July, 1899, was made under seal by the
partners of all the assets to the company, the consideration bein g

stated to be $8,187 .21, a resolution authorizing the company
to purchase at this price having been passed on the same date ,
but the agreement was not formally executed by the company .

It appears by the evidence of Mr . Murphy, the solicitor who
advised the parties, that the object of the formation of the corn-

HUNTER, C.J .

1902

July 16.

TURNER

V .

COWAN

Judgment
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HUNTER, c.J. pany was to prevent the withdrawal of capital out of th e

1902

	

business, which one of the partners had been doing, and that h e

July 16. advised them that they could not make anything out of the
transfer ; that the valuation would have to be fair ; and that ,

TURNE R
v .

	

accordingly, after taking stcck and writing off bad debts, they
COWAN arrived at the sum of $8,187.21 as a fair valuation . The com-

pany, although it entered into possession, did not pay for th e
assets by cash or cheque, but the relative interest of the partners
was calculated, and on this basis they received a corresponding
number of shares at par value, the issuing of these shares an d
the taking possession being practically simultaneous, and th e
differences in the amount of shares subscribed for and thos e
received being due to the fact that changes occurred in the
relative interests of the partners after signing the memorandum .

The transfer was not registered under section 50 of the Act, so
that unless what took place here was a payment in cash within
the meaning of the section, the shares have not been paid up .

It is well settled that by payment in cash the statute does no t
require that actual cash should pass between the parties, that i s
to say, that where there are cross-debts both immediately pay-
able, the company 's debt being for assets purchased from th e
shareholders, and the shareholders ' debts being for shares issued ,

the one may be set off against the other, and no cash need
actually pass : In re Harmony and Montague Tin and Copper

Judgment Mining Co : Spargo's Case (1873), 8 Chy. App. 407, approved
in Larocque v . Beauchemin (1897), A .C. 358.

It was argued by Mr. Taylor that these cases have no appli-

cation because of the admissions of the defendants in discover y
that they had paid no cash for the shares, and that the transac-
tion was not intended to be a cash transaction . As to this, men

are to be judged by what they do rather than by what they say ,
and what was really meant was, not that there was to be a n

exchange of the assets for the shares without more, but tha t
there was a sale for an ascertained sum, which sum was to b e
paid out of the share capital, which is exactly what happened i n

Spargo's Case. The agreement there called for the payment of
the sum agreed upon out of the share capital (see the statemen t

in 8 Chy. App. p. 408) and I think there is no doubt that, as
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Lord Justice James said in that case, the company in any action HUNTER, C .J .

for calls could have been met by a plea of payment . There is a

	

1902

radical distinction between an agreement to exchange property July 16 .
for shares, which in itself negatives the idea of payment in cash,

TURNE R
and an agreement to set off a debt due by the company for goods

	

v ,

purchased against a debt due the company for shares issued, COWAN

under which, if carried out, there is, in reality, a payment in cash ,

although nothing passes between the parties. The company

here, by the agreement and entry into possession, had becom e

indebted to the defendants for $8,187.21, and the defendants ha d

become indebted to the company in the same amount for th e

shares issued .

Moreover, the evidence as to the valuation being fair was not Judgment
seriously attacked, and the fairness of the valuation is an import -

ant element to be considered, as appears by the remarks of th e

Judicial Committee .

In my opinion, this transaction is within the spirit of Spargo' s

Case as approved by Larocque v . Beauchemin, and the action

must be dismissed with costs.

Action dismissed .

HARRIS v. DUNS5IUIR.

Verdict—General and special—Setting aside—Illusory agreement .
Jury, special—Challenge—Same juror sitting on former trial—New trial .

The fact that a member of a special jury was one of the jurors at a forme r
trial is a good ground of challenge at a new trial, but the fact that suc h
a juror served without challenge is not per se a ground for granting a
new trial .

At first trial with a special jury plaintiff got a verdict in his favour, and o n
appeal a new trial was ordered . At the second trial a non-suit was
entered and on appeal a new trial was ordered . At the third trial ,
also with a special jury, the plaintiff got a verdict in his favour . Be-

FULL COUR T

1902

July 29 .

HARRI S
V .

DUNS)MUIR
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tween the second and third trials the defendant changed her solicitors .
At the first trial the defendant was in Court, but on account of illnes s
was not present at either the second or the third trial . James Muir -
head was a juror on the first trial and also on the third trial, but
neither the defendant nor her solicitors were aware of the fact unti l
after the conclusion of the trial :

eld, refusing a new trial on this ground, that in selecting a special jur y
it was the duty of the solicitor to ascertain any grounds of challenge ,
an opportunity to do which is provided by sub-section 5 of section 59
of the Jurors Act .

D . gave instructions in writing to H . respecting the sale of a coal mine on
terms mentioned and agreeing to pay a commission of five per cent .

on the selling price, such commission to include all expenses . H .

failed to effect a sale .
In an action by H . to recover expenses incurred in an endeavour to make

a sale, and reasonable remuneration, the jury returned a verdict a s
follows :

"Mr. Foreman : In reply to the questions, we have found a general ver-
diet . We find that the plaintiff is entitled to compensation of $9,667 .62 .

" The Court : So that disposes of the questions ?
Mr . Foreman : Yes .

" Mr . Foreman handed in a written verdict as follows :
" (1.) Did the defendant, Mrs. Dunsmuir, verbally authorize the plaintiff ,

say, in the middle of 1890, `to do his best' to sell her mine, and if so,
was any compensation mentioned at the time? (a .) In view of con -
cessions made subsequently we believe there was . (b.) A promise o f
fair treatment in case of no sale .

" (2.) Were the documents, which were dated later, viz ., on the 18th of
September, 1890, and 18th January, 1892, which provided that the
plaintiff was to be paid a commission of five per cent ., which was ` to
include all expenses' in the event of his effecting a sale, intended t o
represent all the terms agreed upon between the parties with respec t
to a sale and to compensation to the plaintiff? Yes . Had sale been
effected .

" (3.) If you should be of opinion that the above documents were not in -
tended to represent the whole agreement between the parties, wha t
agreement was come to? Answer to question number one expresse s
our view on this point .

" (4.) Is the plaintiff entitled to any damages, and, if so, how much?

Stating amount of disbursements, including sums for which he wa s
liable and also amount of compensation separately? The plaintiff i s
entitled to compensation . We have no means of proving the accurac y
of his statement of disbursements, but accept it as correct, with excep-
tion of one item of £525, which we have deducted .

" We find the plaintiff is entitled to compensation for expenses to the
amount of $9,667 .62,"

FULL COURT

1902
July 29 .

HARRI S
v .

DUNSMUIR
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Held, by the Full Court, affirming the judgment entered at the trial in the FULL COURT

plaintiff's favour (1 .) The agreement as found by the jury was no t
illusory .

(2.) The verdict supported the judgment .
(3.) The verdict was not one which the jury could not reasonably find .

ACTION by Lowenberg, Harris & Co . (referred to throughout
the proceedings and also in this report sometimes as Harris an d

sometimes as plaintiff), real estate agents, against Joan Oliv e
Dunsmuir, the owner of the Wellington Collieries, for $50,00 0
damages caused plaintiff by reason of the defendant's conduct i n

preventing his earning a commission on a sale of her collieries ,
or in the alternative, for $30,000 for services and disburse-

ments incurred in the attempt to procure a purchaser for the
said collieries. *

The plaintiff had done considerable work for the defendant 's
husband before his death and was one of the business confidant s
of the family and was in partnership with her son-in-law in th e

real estate business at the time the negotiations were entered into .
The defendant desired to sell one of her properties, the Wel-

lington Collieries, and the plaintiff states that in an intervie w

with her he said he would do the best he could to sell the prop-
erty if she would give him a fair remuneration for his service s

and allow his expenses, to which she said, " Go ahead and do th e
best you can . " Consequent on this interview, the plaintiff wen t
to Wellington to examine the plans and appurtenances of th e

mine, and on his return had a discussion with the defendant abou t
the price which was to be asked for the property, and then th e
two went to the office of her solicitor, Mr. Pooley, for the purpos e
of giving the plaintiff written instructions to shew his authority
in London . Two letters were prepared by Mr. Pooley and

handed to plaintiff. They were as follows :
Victoria, B. C., 18th Sept., 1890 .

Dennis R. Harris, Esq., Victoria.
Dear Sir,—I appoint you my agent and authorize you to sel l

the property known as the Wellington Mines, with the plant an d
appliances for working the same, for the sum of $2,600,000.

Yours truly,

	

J . O. Dunsmuir .

*After the decision in this case reported in 6 B.C. 505 and 30 S.C.R. 334 (sub nom .
Lowenberg, Harris &' Co. v . Dunsmuir) the pleadings were amended .

190 2

July 29 .

HARRIS
U .

DUNSMUI R

Statement
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Victoria, B . C., 18th Sept., 1890 .
Dennis R. Harris, Esq., Victoria .

Dear Sir, —1 allow you twelve months in which to sell th e
Wellington Mines, and I agree to allow you a commission of fiv e
per cent. upon the sale should you accomplish it, such commis-
sion to include all expenses. You to pay me the net sum of
$2,470,000 . Terms of sale as follows : $1,000,000 to be pai d
down at time of sale ; $1,000,000 to be paid at the end of on e
year from sale, and the balance at two years from date of sale —
such deferred payments to bear interest at six per cent. per
annum. If purchasers desirous of paying at once or at shorte r
dates they will be allowed to do so.

Yours truly ,
J. O. Dunsmuir .

While Mr. Pooley was out of the room giving instructions i n
regard to the typewriting of the letters, the plaintiff says that h e
told the defendant that the terms were too onerous, but that so
long as she would allow him his expenses he would do the bes t
he could as he had promised her, to which she replied, " Well, you
try to do the best you can;" and testified further that this under -
standing was repeated on another occasion at the defendant' s
house .

No sale was made within the time limited, so the followin g
further authority to sell was given to the plaintiff :

18th January, 1892 .
D. R. Harris, Esq ., Victoria.

Dear Sir, —1 appoint you my agent and authorize you to sel l
the property known as the " Wellington Mines," with the plan t
and appliances for working the same, for the sum of 430,000
pounds sterling. This authority to continue six months fro m
date .

Yours truly ,
J . O. Dunsmuir .

Langley Street, Victoria, B . C., 18th Jan ., 1892.
D. R. Harris, Esq ., Victoria .

Dear Sir,—I allow you six months in which to sell the Wel-
lington Mines, and I agree to allow you a commission of five pe r
cent . upon the sale should you accomplish it, such commission to
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include all expenses. Terms of sale as follows : 200,000 pound s
to be paid down, 100,000 pounds to be paid at the end of one

	

190 2

year from sale, and the balance at the end of two years from the July 29 .

date of sale ; but you are to be allowed to take for me in any

FULL COURT
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HARRI S
company that may be formed for the purchase of the mines,

	

v .

shares to the value of 100,000 pounds . This taking of shares in a Dors,IUIR

company shall not in any way affect the first two payments ,
which are to be made in cash . All deferred payments to bear
interest at six per cent. per annum. If purchasers are desirou s
of paying at once, or at shorter dates, they will be allowed to
do so.

Yours truly ,

J . O. Dunsmuir.
The action was tried in December, 1901, before WALKEM, J. ,

and a special jury, whose verdict appeared in the appeal boo k
thus : (as in headnote).

The defendant appealed .
The action was first tried in 1896, before a Judge with a

special jury, and plaintiff got a verdict for $19,377 . On appeal
a new trial was ordered, and at that trial in 1897, also with a
special jury, a non-suit was entered. On appeal a new trial wa s
ordered by the Full Court (affirmed by the Supreme Court o f

Canada (1900), 30 S.C.R. 334) . The third trial took place befor e
a Judge with a special jury in December, 1901, and on the
verdict the plaintiff obtained judgment for $9,667 .62. The Statement

defendant before the last trial changed her solicitors . At the
first trial the defendant was in Court, but on account of illnes s
was not present at either the second or the third trial . James
Muirhead was a juror on the first trial and also on the thir d
trial, but neither the defendant nor her solicitors were aware of

that fact until after the conclusion of the trial .

One of the grounds of appeal was that the trial herein wa s

irregular and abortive, in that unknown to the defendant Jame s
Muirhead, one of the jury, was a member of the jury to who m
the case was submitted at the first trial thereof, and wh o
returned a verdict in favour of the plaintiff.

The appeal was argued at Victoria in June, 1902, before
HUNTER, C .J ., DRAKE and MARTIN, JJ.
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FULL COURT The point as to the disqualification of the juror Muirhead was

1902

	

argued first.

July 29 .

	

Peters, K.C. (Sir C. H. Tapper, K.C., with him), for appellant :
HARRIS The fact that the juror sat on the former trial is a good groun d

v .
DUNSMUIR for challenge, and this can be taken advantage of after verdic t

where the ground of challenge was not known to the part y
entitled to challenge at the time of the trial . We cannot be held
to have waived our right to challenge as we were ignorant o f

the fact. He cited Archbold's Q .B. Prac. 14th Ed., 619 ;

Co. Lit. 157b ; 3 Blackstone 's Comm. 363 ; Hawkins' Pleas

of the Crown, 577 ; Thompson on Trials, Vol . 1, Secs . 68, 114 ,
Bacon 's Abr. Vol. 7, p. 771 ; Herbert v. Shaw (1708), 1 1
Mod . 118 .

Bodwell, K.C., and Duff, K.C., for respondent : The old
Argument

decisions are greatly restricted in their modern application by th e
change in the system and procedure. Now there is no challeng e
unless it is taken in accordance with the Jurors Act : see section

59. Defendant was present at the first trial and must have see n
Muirhead in the jury box ; her former solicitor had knowledge
of the first jury and defendant can ' t get away from it by chang-
ing her solicitor—she must be assumed to have remembered th e
jurors ' names and it must be assumed that the jury list was pre-
sented to her before the jury was struck . They cited Centra l
Railroad d Banking Co . v. Ogletree (1895), 22 S .E. 953 and
Brown v. Sheppard (1856), 13 U .C .Q.B. 180.

Peters, replied .

HUNTER, C .J . : The objection as to the juror must be over -
ruled. It is the duty of the solicitor in such a case to ascertai n
who the former jurymen were and section 59, sub-section 5 o f

C .J . the Jurors Act provides for an opportunity being given to th e
parties to ascertain objections that may exist to the forty-fou r
jurors whose names are then on the list .

DRAKE, J .

	

DRAKE, J . : I concur.

MARTIN, J . : I concur, and only add that in my opinion th e
NI .ARTIN, J . new solicitor cannot rid himself of the notice the former solicito r

had .

HUNTER,
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The argument on the main question then proceeded .
Peters, for appellant : The findings are incomplete, inconclu-

	

190 2

sive and contradictory . The jury state that the verdict- is July 29 .

founded upon evidence which did not and could not bear upon

FULL COURT
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the issue found . The fact that concessions were made is not

	

v .

evidence of a contract that plaintiff should be paid even though nUNSMUI R

no sale made. There is a general verdict, but there are also
specific questions and answers and the special findings must b e
looked at—they explain how the jury arrived at the genera l
verdict, and a special finding wrong in a material point vitiates a
general verdict. It is a sympathetic verdict . He cited Yorkshire

Banking Co. v. Beatson (1879), 4 C.P .D. 204, (1880), 5 C.P.D.

109 ; Rosenberger v. The Grand Trunk Railway Co. (1882), 32

U.C.C.P. 349 at p. 364, (1883), 8 A .R. 482 ; Cobban v. Canadian

Pacific Railway Co. (1895), 26 Ont. 732, (1896), 23 A .R. 115 ;

Reg. v. Gray (1891), 17 Cox C.C. 300 ; Shepherd v. White (1876),
11 N.S. 31 ; McKinnon v . McNeill (1882), 16 N .S. 25 ; Newton

v . Gore District Mutual Fire Insurance Co. (1872), 33 U.C .Q.B .

92 ; Parrot v. Thacher (1830), 26 Mass . 425 and Pierce v . Wood -

ward (1828), 23 Mass . 206 A promise of fair treatment is no t
such a promise as to impose any legal responsibility on defendan t
—it is illusory : see Taylor v . Brewer (1813), 1 M . & S. 290 ; In

re Vince : Ex parte Baxter (1892), 61 L.J., Q.B. 836 and Croas-

daile v. Hall (1895), 3 B .C. 384 at p . 392 .

Sir C. H. Tupper, on the same side, referred to the evidence Argument

and contended that the verdict was unsupported by the evidenc e

and should be set aside. He referred to Jones v. Spencer (1897) ,
77 L.T.N.S. 536 ; Roscoe's N.P. Ev., 17th Ed., 75 ; Wood v. Brad-

dick (1808), 1 Taunt. 104 ; Metropolitan Railway Co . v. Wright

(1886), 11 App. Cas . 152 ; Webster v. Friedeberg (1886), 17 Q .B .D .

736 ; Pritchard v. Draper (1830), 1 Russ . & M. 191 ; Ferrand v .

Bingley Local Board (1891), 8 T .L.R. 70 ; Allcock v . Hall (1891) ,

1 Q.B. 444 ; Hiddle v. National Fire and Marine Insuranc e

Company of New Zealand (1896), A .C. 372 ; Campbell v. Col e

(1884), 7 Ont. 127 and Hotson v . Browne (1860), 9 C .B.N.S . 142 .

Bodwell, for respondent : The plaintiff's case is that certain

portions of the agreement are contained in a verbal understand-
ing that he should be paid his expenses and a fair remuneration
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for services if the sale was not carried out. The point is, did

Harris tell the truth ? His story is probable and two juries

have now given a verdict in his favour. It is a question of

credibility of witnesses and the Court will not interfere with th e

jury's finding . He cited Dublin, Wicklow, and Wexford Rail -

way Co. v. Slattery (1878), 3 App . Cas. 1,155 at p . 1,201 ; Com-

missioners for Railways v. Brown (1887), 13 App. Cas. 134 ;

Australian Newspaper Co. v. Bennett (1894), A .C. 284 at p . 289 ;

Sieves v. South Vancouver (1897), 6 B .C. 17 at p . 34 .

As to the general verdict and special findings, even if there
were a wrong reason for a right answer, the finding would stand :
Sheridan v . Pidgeon (1886), 10 Ont . 632 at p . 636 .

It is against the policy of the law to grant new trials afte r
several verdicts to the same effect : Wight v . Moody (1857) ,
6 U.C .C .P. 502 at p . 506 ; McCulloch v. (lore District Mutual

Fire Insurance Co. (1874), 34 U.C .Q.B. 384 ; Ireson v . Mason

(1863), 13 U .C .C .P . 323 ; CingMars v . Moodie (1858), 15 U.C .
Q.B. 601 .

The Court will not lightly set aside the verdict unless it work s

a clear, substantial injury to defendant : Bray v. Ford (1896) ,
A.C. 44 .

Duff, on the same side .
Peters, in reply : Where a jury has several times found on

the same facts the Court is loath to interfere, but in this eas e
the plaintiff has shifted his ground . He cited Gibson v. Musket t
(1841), 3 Sco . N.R. 419 at p . 434 and Goodwin v. Gibbons (1767) ,
4 Burr. 2,108 .

Cur . adv. 'cult .

29th July, 1902 .

HUNTER, C.J. : In this case a large number of points are taken
by the appellants in their reasons for appeal, but I will deal only
with those which seem to call for notice .

HUNTER, C .J . The first one was about the juror, Muirhead, who was also a
juror at the first trial, and although the Court gave judgmen t
against the appellant on this point immediately after argument ,
we are now asked for our reasons . The appellant changed he r
solicitor in the Fall of 1900, and neither the new solicitor no r

310

FULL COURT

1902

July 29 .

HARRIS
V .

DUNSMUIR

Argument
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counsel was aware of the fact that Muirhead had sat on both trials FULL COURT

until after the judgment complained of was rendered, but it is

	

190 2

admitted that no inquiries were made until after the judgment . July 29 .

The fact that a juror was one of the jurors at a former trial is a
HARRI S

good ground of challenge at common law : Co. Lit. 157b ; Arch-

	

v .

bold's Q.B. Prac. 14 Ed ., 619 ; but as Bramwell, B ., says arguendo DUNSMUI R

in Williams v . Great Western Railway Co. (1858), 28 L.J ., Ex . 2 ,

where the ground was that a shareholder had sat in the jury box

in an action against the company, in answer to the statemen t

that the ground of challenge was not known at the trial, " Those

who have the right of challenge must make inquiries with a

view to its exercise ;" and in answer to the plea that it would b e

impossible for the suitor to search the register of shareholder s

before the trial after the jury had been struck or summoned ,
" The circumstance that practically a suitor is not, at the trial, i n

a position to know whether he has a right to challenge a juror ,

does not give him a right to a new trial because he afterward s

discovers that if he had known the facts he might have chal-

lenged ;" and the Court in delivering judgment by Pollock, C .B. ,
says, " Generally speaking, where there is a ground of challenge,

but no objection is taken to the juror who might be challenged ,

that is not a ground for a new trial ." And again, " Generally

speaking, it may be laid down that the fact of a juryman who i s

open to challenge having served on the jury, is not per se a

ground for disturbing the verdict . " And as the Court could not llu TER, c .J .

say that any injustice had occurred by reason of this fact, they

refused a rule for a new trial . Here it was not even alleged that

any injustice had occurred by reason of Muirhead sitting a

second time, and, as we have just seen, the mere fact is not

enough to warrant a new trial . Moreover, the Juror's Act gives

ample facilities to the parties to prevent any one who has alread y
acted as juror in the cause from being put again on the panel :

R.S.B.C. 1897, Cap . 107, Sec . 59, Sub-Sec . 5 ; and nothing can b e

easier than for them to find out who were the former jurymen .

Without saying more as to this, it is obvious that in view of th e
double opportunity thus afforded to challenge a juror on thi s

ground, we cannot now allow such an objection whic h

would permit a party to take the chance of a verdict in
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FULL COURT his favour, and then if it was adverse, demand a new trial .

1902

	

The next point was that the jury found an illusory bargai n

July 29 . because of their answer to the first question that there was a

promise of fair treatment in case of no sale . They however, find ,
HARRI S

v,

	

in answer to question 4, that the plaintiff is entitled to compen-
DUNSMUIR sation, which answers taken together can only mean that ther e

was an agreement that the plaintiff should get compensation i n

case of no sale, and that it was compensation for the amount o f
his expenses is shewn by their general verdict, which they ha d
an undoubted right to find : Mayor and Burgesses of Devizes v .

Clark (1835), 3 A . & E. 506, and the question as to whether there
was such an agreement was properly submitted to the jury :

Dunsmuir v . Lowenberg, Harris & Co . (1900), 30 S.C .R. 334.
Another ground taken was that the verdict was against th e

weight of evidence . It is too well settled to require citation o f
authorities, that a verdict cannot be set aside unless it is on e
which the jury could not reasonably find, but I may refer to on e
which seems closely in point, viz., Pearse v. Schweder & Co.

(1897), A .C. 520. In that case it was left to the jury to say
whether as the result of certain writings and personal interviews
a binding agreement had been reached, and the jury having s o
found, the Supreme Court of Natal set aside the verdict, and i n
advising reversal of this judgment, Sir Richard Couch, at p 52 6
says, " In fact, the learned Judges appear to have considered th e

HUNTER, C .J. application to set aside the verdict as if they were a Court o f
Appeal upon the facts, and were at liberty to decide upon th e
evidence which party was entitled to judgment . No authority
in the law of Natal was produced to chew that they have thi s
power. "

Now there was undoubtedly evidence which if believed by th e
jury will support the verdict. The defendant desired to sell on e
of her properties, the Wellington Collieries, and the plaintiff
states that he said he would do the best he could to sell the pro-

perty if she would give him a fair remuneration for his services ,
and allow his expenses, to which she said, " Go ahead and do th e
best you can . " It may be observed that this is a very
common and reasonable kind of bargain between the vendor an d
his agent for sale, especially where the property is worth a large
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sum of money, and where, in the nature of things, there would FULL COURT

be considerable work, time and expense necessary to properly

	

1902

place it before financiers or capitalists . Consequent on this in- July 29.

terview, the plaintiff went to Wellington to examine the plans
HARRI S

and appurtenances of the mine, and on his return had a discus-

	

v .

sion with the defendant about the price which was to be asked for DUNSMUI R

the property, and then the two went to the office of her solicitor ,

Mr. Pooley, for the purpose of giving the plaintiff writte n
instructions to show his authority in London . The written in-

structions contained in two letters state the terms on which th e
property was to be sold, and fix his commission at five per cent . ,
to include all expenses. While the solicitor was absent havin g

the draft letters typewritten, the plaintiff says that he told the
defendant that the terms were too onerous, but that so long a s

she would allow him his expenses, he would do the best he coul d
as he had promised her, to which she replied, " Well, you try t o
do the best you can ;" and testified further, that this understand-

ing was repeated on another occasion at the defendant's house.
It was strenuously argued that it was very unlikely that the
question as to whether there was to be any remuneration in case
of no sale would not have been provided for in the second letter ;

as a written agreement was being drawn up for what the plaint-
iff was to get in the event of the sale going through, and tha t
therefore all that the plaintiff was to get in any event appeare d

in the letter ; and that this contention was fortified by the HUNTER, C .J .

existence of the letter of the 20th of June, 1893, in whic h

Harris expresses the hope that the defendant may possibly se e
her way to reimburse his firm for their trouble in the matter .
But as pointed out in the judgment of the Chief Justice of the
Supreme Court, these were really arguments to be addressed to
the jury, and suffice it to say that they did not prevail . More-
over, while they would be of much force in the ordinary case o f
vendor and agent, the existence of the alleged oral understandin g
about this matter does not appear wholly unreasonable when th e
position of the parties is considered . The plaintiff had done con-
siderable work for the defendant's husband, and, apparently, to
his satisfaction, in fact was one of the business confidants of th e
family, and was at this time in partnership with her son-in-law .
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The position then before the jury was that the plaintiff affirm-
ed and the defendant denied the existence of an agreement to

compensate in case of no sale, and there having been no witnesse s

to the interviews, the jury had to decide between them, and they
are the judges of the credibility of the witnesses : Lowenberg ,

Harris & Co. v. Dunsmuir (1900), 30 S.C .R. at p. 336 ; Dublin,

Wicklow, and Wexford Railway Co. v. Slattery (1878), 3 App .

Cas. 1,115, per Lord Blackburn at p. 1,201 . No doubt a case
may occur in which one party is plainly telling a concocte d

story, and in such event the Court would have power to se t
aside a verdict in his favour on the ground that the jury either
wholly misapprehended the position, or that the verdict was obvi-

ously perverse ; but while the evidence of Harris was not wholl y
satisfactory, particularly as regards the Hargreaves transaction ,
it is impossible to say that the existence of the alleged contrac t
was antecedently improbable, and therefore, as already said, hi s

credibility was a question for the jury .
Moreover, it does not at all follow from the verdict that th e

jury did not give credit to the testimony of the defendant, as
they may have considered either that she had forgotten wha t
had passed in relation to a matter which was of much less

moment to her than to the plaintiff, or that she had so expresse d
herself, as, while without any intention to allow any compensa-

tion, to lead Harris to believe that she had agreed to it .
Then it was said that the verdict was against the weight o f

evidence by reason of the corroborative evidence given by Messrs .
James Dunsmuir, Bryden and Pooley. As to these witnesses ,
apart from the fact that they were not present at any of the in-

terviews in question, the jury no doubt considered that thei r
relationship to the defendant weakened the weight of thei r
testimony, the two first being her son and son-in-law respectively,
and the third the family solicitor ; and there was also the fac t

that James Dunsmuir was all along hostile to the idea of sellin g
the property. Mr. Pooley states that the defendant said at th e

interview in his office that she was not to have any expense a t
all in the matter, but assuming that his recollection is accurat e

as to this, this is quite consistent with the fact that this term
was afterwards varied ; and he also states that " the terms of
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the bargain (i .e ., the conditions at which the defendant would FULI. COUR T

sell the property) were all the time being altered," which no

	

190 2

doubt weighed with the jury in coming to the conclusion that July 29 .

Harris' statement was not unreasonable or improbable. Then
HARRI S

Mr. Bryden testified to an admission made after the first trial

	

v .

to him by Snowden, the plaintiff 's former partner, and a son-in-
DUNSMUt R

law of the defendant, to the effect that the plaintiff 's claim was

an after-thought ; but this evidence was inadmissible, as th e

statement was made after the dissolution, and no proper founda-
tion for its admission was laid : Parker v . Morrell (1847), 2 Ph .

453.
Another objection was that the accounts, so-called, of Harris '

expenditures were not properly proved, but the answer to this i s
that the claim is not on an account open or stated, or for debt ,
but for quantum meruit, and the jury merely took the bill o f

expenses (some of which Harris admitted he was unable to prove )
as a guide to assist them in arriving at the amount which the y

should award as compensation, and the sum given is not unrea-
sonable in view of the fact that the plaintiff was engaged in pro-
moting the sale for upwards of two years .

DRAKE, J. : The plaintiff claimed damages for being prevented
from claiming a commission for the sale of a coal mine, the prop -

erty of the defendant, and in the alternative $30,000 for ser- DRAKE, J.

vices and disbursements incurred in an attempt to procure a

HUNTER, C .J .
Another objection was that the learned trial Judge had rule d

out the plaintiff's examination taken on the first trial . It is not

very clear from the notes what actually occurred, but the objec-
tion vanishes in view of Mr . Peters' admission that he tendered

only those portions of Harris ' evidence on which he cross -
examined .

It was also urged that the plaintiff had changed front at thi s
trial by taking up a different position from that which he took
at the first trial . It is clear, however, that the claim for com-

pensation was made at the first trial : see the judgment of Mr.
Justice WALKEM (1899), 6 B.C. at pp . 509 to 511 .

On the whole, I do not see any solid ground on which we ca n
interfere, and the appeal must be dismissed .
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FULL COURT purchaser for the said mine. The learned Judge submitted

1902

	

certain questions to the jury, who brought in a general verdic t

July 29 . for $9,667.62, and also answered the questions submitted by th e
Court ; and in reply to the question 4, whether the plaintiff was

HARRI S
v .

	

entitled to any damages, the answer was, " He is entitled to
DUNSMUIR compensation, we have no means of proving the accuracy of his

statement of disbursements, but accept it as correct, with th e
exception of the item of £525, which we have deducted . " This
clearly shews that the jury were dealing with his alleged dis-
bursements, and they have taken his figures, deducting
£525 .

The defendant appealed on the ground that the verdict was
perverse, and for wrongful admission of evidence . The jury
having found a general verdict, the answers which were given t o
the questions submitted to them must be treated as reason s
merely, and whether good or bad they will not affect the result.
If, in the opinion of the Court there was evidence on which t o
base a verdict, this Court will not interfere with the result . The

greater part of the evidence and statement of claim is taken u p
with the claim for damages for preventing the plaintiff fro m
earning his commission . As to this I think there was n o

evidence to go to the jury. On the other branch of the cas e
there was some evidence, the weight and value of which was
entirely a question for the jury, and we cannot ignore their find -

I,RAKE, J . ing, even if the learned Judge who tried the case was dissatisfie d
with the verdict, unless it is clearly demonstrated that the ver-

dict was one which reasonable men acting reasonably could no t

have found .
Most of the numerous objections taken to the appeal refer t o

the conduct of the learned trial Judge in admitting evidence o f

the plaintiff as to his accounts, and the mode in which they wer e
made up, and of other alleged wrongful admissions of evidence .

Unless the evidence admitted is clearly inadmissible, and the
jury must have been so misled, the verdict would have bee n

given the other way. I do not think that the evidence objecte d
to was inadmissible, and it certainly would not have altered th e

jury's verdict in favour of the plaintiff .

I agree with the Chief Justice on the subject of the jury, that
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the fact of a juryman, who sat on the previous trial and also o n
this, is not ground for a new trial .

The only point on which I think the judgment should b e
varied is on the question of costs . I think that the plaintiff
having failed on the main issue of the case he put forward fo r
damages for preventing him from earning his commission, whic h
has been his chief contention throughout the various trials, h e
should not be allowed the costs of so much of his action a s
related to this portion of his case ; and the defendant is entitled
to the costs of this issue to be taxed : see Sparrow v. Hill (1881),
8 Q.B .D. 479 . This question of apportionment of costs has had
consideration in the Court of Appeal in the case of Jenkins v .

Jackson (1891), 1 Ch . 89. The order should be that the plaintiff
is entitled to the costs of the action, except in so far as they hav e
been increased by the issue on which he was unsuccessful .

It is not intended to interfere with any costs that have been
dealt with by the Full Court, but only to order the apportion-
ment of the costs of the action not dealt with by the Full Court .
The plaintiff is entitled to the costs of this appeal .

MARTIN, J . : I agree that the appeal should be dismissed.

Note—The appellant's contention that in view of the substantial reduc-

tion of the verdict ($19,377 at first trial and $9,667.62 at the last trial) th e

trial Judge erred in granting to the plaintiff the costs of the first trial and

of the appeal therefrom to the Full Court, was reserved for argument afte r

judgment, but eventually a settlement was effected and the question wa s

not argued .

HARRIS v. DUNSMUIR (No. 2) .

Costs—Taxation—Change in tar(

317

FULL COURT

1902

July 29 .

HARRI S
V .

DUNSMUI R

DRAKE, J .

MARTIN, J .

DRAKE, J .
(In Chambers )

190 2

Plaintiff taxed, in 1896, his costs of recovering judgment and on appeal it May 2.
was ordered that there should be a new trial and that the costs of th e
first trial should follow the event . Plaintiff finally, in 1901, recovered HARRI S

v .
judgment with costs :—

	

DuxsMUIR
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DRAKE, J . Field, that the costs of the first trial were not now taxable under the ne w
(In Chambers)

	

tariff, which came in force in 1897, but that the old taxation mus t

	

1902

	

stand .

	

May 2 .

	

Semble, costs incurred before the new tariff came into force are still taxabl e

under the old tariff .

APPEAL to Judge in Chambers from a ruling by the Registra r
at Victoria, refusing to re-tax on the new tariff of costs, the costs
of the first trial of the action already taxed under the old tariff
before the new tariff of costs came into force.

The appeal was argued before DRAKE, J., on 2nd May, 1902 .

J. H. Lawson, Jr., for appellant .
Griffin, for respondent .

DRAKE, J. : This action was first tried in October, 1896, and
judgment entered on the 7th of December, 1896, in favour of th e
plaintiff with costs . Thereupon the plaintiff taxed his costs i n
the ordinary way .

The defendant appealed against the verdict and judgment, an d
on 3rd March, 1897, it was ordered that a new trial should be
had, the costs of the first trial to follow the event of such ne w
trial .

Other litigation followed, and in the result the plaintiff obtaine d

a verdict with costs . He now contends that the costs of the firs t
trial in December, 1896, should be re-taxed on the existing scale .

By section 83 of the Legal Professions Act, the then existin g

scale of costs was only to remain in force until a new scale wa s

approved by the Judges. This approval was given on 5th April,
1897, and from that time all subsequent costs were to be taxe d

on that scale only . Costs incurred prior to the scale coining int o
force were, in my opinion, governed by the then existing scale .

The plaintiff contends that as the judgment of the 7th o f
December, 1896, was set aside by the order of the 3rd of March ,
1897, therefore the taxation already had falls with it . If the

costs of the first trial had not been ascertained by taxation, the n

section 83 before referred to would govern, but the plaintiff

having taxed his costs, the amount due has been ascertained, an d

cannot now be re-taxed . The order of March, 1897, does not set
aside the taxation, but only directs that the costs of the first

HARRI S

V .

DUNSMUIR

Judgment
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the plaintiff would be entitled to at the time the taxation was

had. In my opinion, the costs cannot now be re-taxed for th e
purpose of taking advantage of the increased advantages allowe d

by the new tariff. The case of Delap v . Charlebois (1899), 18

P.R. 417 is very much in point .
Appeal dismissed.

Note—Compare Youdall v . Douglas (1893), 2 B .C . 342 .

REX v. MAH YIN.

COUNTY COURT.

Criminal law—Summary conviction—Appeal—Notice--Description of offence
—Sufficiency of.

A notice of appeal from a conviction for playing in a common gaming

house, which describes the offence for which the appellant was con-

victed as "looking on while another was playing in a common gamin g

house," is insufficient.

A PPEAL from a summ ary conviction whereby appellant wa s
convicted under section 199 of the Code of playing in a commo n

gaming house . The notice described the conviction as being for
looking on at an unlawful game .

The appeal was argued before BOLE, Co. J., on 11th October,1902 .

Wilson, K.C. and Spinks, for appellant.
C. B. Macneill and Cane, contra .

13th October, 1902 .

BOLE, Co. J. : This is an appeal from a conviction made by
the Police Magistrate of Vancouver, whereby appellant, Mah Yin ,
was convicted under section 199 of the Code, of playing in a com-

mon gaming house, but the notice of appeal set out that he was
convicted of looking on while another was playing in a commo n
gaming house, and the learned counsel for respondent objects tha t

action shall abide the result of the new trial . The term " costs " DRAKE, J .

(In Chambers )
in this order means costs incurred by the plaintiff, and which

	

--
1902

May 2 .

HARRI S

V .

DUNSMUI R

BOLE, CO . J.

1902

Oct . 13 .

RE X

V .

MAH YI N

Statemen t

Judgment
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the notice is not such as will give jurisdiction to try the appeal .
It is true that so long as the appeal is similar to the form pro-
vided in the statute it is a compliance therewith, but its office
" is to inform the respondents that some particular conviction i s
to be appealed against, and care should be taken that they can -
not be misled on this subject ; therefore the names of the
appellants, the intention to appeal, the sessions to which th e
appeal is to be made, as well as the nature of the convictio n
itself, should be contained in the notice. Notices, however, will
not be critically construed, and if they substantially give the
respondents the requisite information they will (apart fro m
statutory provision) be held sufficient ; all the statutory condi-
tions must be accurately fulfilled " : Paley, 7th Ed., 291-2. Code
Form NNN. after the words " convicted of having," says " here
state the offence as in the conviction, as correctly as possible . "
And Spice v . Bacon (1877), 2 Ex. D. 463 seems to indicate how
far the Court can go to relieve against a formal error . In Davies

v. Kennedy (1868), 3 Ir. R . Eq . 31 at p. 69, the Master of the Rolls

observed, " when a statute like this (relating to the registratio n
of judgments) directs certain matters to be stated in a document ,
although the Court may be satisfied that the object for whic h
any particular statement is required might be equally wel l
attained some other way, it cannot speculate on that, or inquir e
into the object intended, with any view to allowing an equivalent .
But it may and ought to inquire into the object intended with
another view, viz., to ascertain whether what is stated is or is
not what the Act requires . " Can I say this notice fulfils th e
statutory conditions ? See also The Queen v . Justices of Middle-

sex (1843), 12 L.J ., M .C . 59 . Again, The King v. Boultbee (1836) ,
4 A. & E. 498 at p. 507 decides that the Court can adjudicat e
only on the matter stated in the notice of appeal . See also Cragg

v. Lamarsh (1898), 4 C .C.C. 246 and Reg. v. Durham (1891), 5 5

J.P . 277 .

I think that the appeal has not been lodged in due form an d
in compliance with the requirements of the Code, and therefore
must dismiss the appeal . I reserve the question of costs for
further consideration .

Appeal dismissed .
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SAUNDERS v . RUSSELL .

Mortgage by infant— Voidable contract—Repudiation of—What amounts to —
Infants ' Contracts Act .

IRVING, J .

1901

July 15 .

A mortgage executed by an infant before the passing of the Infants' Con- FULL COUR T

tracts Act, is not void, but voidable, and if the infant wishes to avoid

	

1902
it he must expressly repudiate it within a reasonable time after comin g

of age .

	

June 18.

R. in 1896, being then an infant, executed a mortgage in favour of S . SAUNDER S
R . came of age on 27th January, 1900, and at that time on account

	

v.

of default having been made in the payment of the loan, S . was pro- RUSSEL L

ceeding to sell under power of sale in the mortgage . R's solicitors on

13th February, 1900, wrote S . saying that no valid mortgage had eve r

been executed by R ., and threatening proceedings to protect thei r

client's interests, and on 2nd March they issued a writ on behalf of R .

against S . claiming a declaration that the mortgage was null and void ,

and an injunction restraining sale . On cross-examination on an affi-

davit made by R . in support of a motion for an interim injunction, h e

said in substance that the reason he did not pay was because h e

couldn't, and that he had never repudiated his contract, and i n

October, 1900, he discontinued his action . On 2nd November, 1900, S .

commenced his foreclosure action, and in defence R . pleaded infanc y

Held, that the solicitors' letter and the writ in Russell v . Saunders did not

constitute repudiation, as they were qualified by R's statement that he

did not intend to repudiate .

Judgment of IRVING, J ., dismissing the action, reversed .

APPEAL from judgment of IRVING, J., dismissing a mortgag e
foreclosure action .

The defendant, who was born 27th January, 1879, executed
on 10th October, 1896, a mortgage of certain real estate of which
he was the registered owner, in favour of the plaintiff, to secure statement
51,100. The money was used by defendant to pay off a mort-
gage on the same property executed by him in 1893, in favou r
of one George Webb, to secure repayment of money loaned by
Webb to defendant and used in the construction of a dwellin g
house on the property .

The el( I( 11(i, itt having made default in the payment of the
principal end interest due under the mortgage, the plaintiff' s
agents in January, 1900, proceeded to sell under the power of
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IRVING, J . sale contained in the mortgage, and advertised for tenders ,

1901

	

whereupon the defendant's solicitors, on 13th February, wrot e

July 15 . the agents the following letter :

" Dear Sirs :—We have been consulted by Mr . J . P . Russel l
FULL COURT

with regard to his property, which you have advertised for sal e
1902

	

in the Times of January last, and which is known as (describin g
June IS . the property).

SAUNDERS

	

" We beg to say that no valid mortgage of the above propert y

RUSSELL
has ever been executed and you have no right whatsoever t o

deal with the same, and herewith give you notice that if you d o
attempt to deal any further with the same, we shall hold yo u

responsible for all damages and shall take such legal proceeding s
as we may be advised to protect our client 's interest . "

On 2nd March, 1900, a writ was issued on behalf of Russel l

against Saunders, claiming a declaration that the mortgage wa s
null and void, and for an injunction restraining the defendan t

from proceeding with the sale and selling. A motion for an

interim injunction was made on Russell's behalf, and for use o n
the motion Russell made an affidavit on which he was cross-

examined .
The following are extracts from his cross-examination :

" Now, Mr. Russell, why do you object to paying this money
that you borrowed ? I don't object to paying it if we had it .

" If you had the money you would not object to paying it ?
Statement No, I would not.

" You say you would not object to paying the money if yo u

had it ? No.
" That is your only reason for objecting ? That is my only

reason .
" Well then, you never repudiated this mortgage, yourself, that

is correct isn't it ? I don't understand you .

" You never said that you would not be bound by this mort-
gage, you, yourself ? I would not be boun d

" Yes, that you would not be bound by it ' No, I don' t

think so.
"You never said that you would not be bound either by the

Webb mortgage or by the Saunders mortgage ? No, I never

said that."
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On re-examination he said :
" What were your instructions to your solicitor ? Give m e

that again please. To get an injunction to stop the selling o f

the property .
" Your instructions were to stop the sale of the property an d

get an injunction ? Yes. "

The action of Russell v. Saunders was discontinued on 2nd

October, 1900, without a statement of claim having been delivere d

and on 2nd November, 1900, the present foreclosure action wa s

commenced .
Defendant pleaded that at the time of the execution of th e

mortgage he was an infant.
The action was tried on 15th July, 1901, before IRVING, J . ,

who dismissed the action without costs, holding that defendan t
did intend to repudiate and had in effect disaffirmed the contract ,
and within a reasonable time .

The plaintiff's appeal was argued at Victoria on the 17th an d
18th of June, 1902, before HUNTER, C .J ., DRAKE and MARTIN, JJ.

Du ', K.C., for appellant : The mortgage made by the defend -
ant before coming of age does not depend on ratification afte r
coming of age, but it is valid unless expressly repudiated .

Section 3 of the Infants' Contracts Act has no bearing on our
action which goes to the origina promise and which is not based

on ratification. He cited Foley v. Canada Permanent Loa n

and Savings Co. (1883), 4 Ont. 38 ; Edwards v. Carter (1893),

A.C. 360 at p . 364, (1892) 2 Ch . 278 at p. 288 ; Encyclopaedia of

the Laws of England, Vol. 6, p. 414 ; and Whittin.gham v . Murdy

(1889), 60 L.T .N.S. 956.

Here there was no repudiation as the solicitors ' letter and
the writ are qualified by the defendant's statement that he neve r
intended to repudiate and that the reason he did not pay wa s

because he was not able—the writ in Russell v . Saunders did
not amount to repudiation because Russell says he didn't intend

to repudiate, and the solicitors ' letter does not raise the question

of infancy .

Repudiation is a privilege given " as a shield and not as a

sword," and when Russell discontinued his action without deli

IRVING, J .

190 1

July 15 .

FULL COURT

1902

June 18 .

SAUNDERS
V.

RUSSEL L

Argument
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IRVING, J . vering statement of claim he lost his right to avail himself of th e

1901

	

privilege of repudiating : see Whalls v . Learn (1888), 15 Ont .

July 15 . 481 ; Zouch v . Parsons (1765), 3 Burr. 1,794 at pp. 1,801-5. At

any rate an infant will not be allowed to disaffirm except o n
FULI. COURT

making restoration on the principle laid down in il1acGreal v .
1902

	

Taylor (1897), 167 U .S . 688 . He cited also Thurstan v. Notting -
June 18 . ham. Permanent Benefit Building Society (1902), 1 Ch . 1 .

SUNDERS Harold Robertson, for respondent : The mortgage was repu-

RtiSSELL diated by the solicitor 's letter and the writ in Russell v .

Saunders, and it then became invalid : see Jackson v . Woodru fi'

(1850), 7 U.C.Q.B . 332 ; Gilchrist v. Ramsay (1868), 27 U .C .Q.B .

500 and Foley v . Canada Permanent Loan and Savings Co .

(1883), 4 Ont. 38 .

[HUNTER, C .J . : You must read the letter and the writ in the
light of the facts disclosed on the examination . ]

I submit not : as soon as the writ was issued the contract wa s

repudiated. To make defendant liable there must be a new
promise and new consideration : Jackson v. Woodruff, supra

and Gilchrist v. Ramsay, supra.

There is no exact rule as to time within which repudiation
Argument

must take place, but here it was within a reasonable time . Once
repudiated the contract was at an end . The Courts will protect
an infant so long as he is acting on the defensive : see Con fed-

eration Life Association v . Kinnear (1896) . 23 A.R. 497 ; and
will not require restitution as a condition precedent to relie f
where the infant is the defendant.

Section 3 of the Infants' Contracts Act is a bar to this action .
although the contract was made before the Act was passed, stil l
the section applies as it is retroactive : Duncan v. Dixon (1890) ,
44 Ch. D. 211 ; Ex paste Kibble (1875), 10 Chy. App. 373
followed in Smith v. King (1892), 2 Q .B . 543 . See also Thurstan

v . 1Vottingluam Permanent Benefit Building Society (1902), 1
Ch. 1 .

HUNTER, C .J. : The mortgage in question was executed before

HUNTER, C .J .
the passing of the Infants' Contracts Act, R.S .B .C . 1897, Can . 95 ,
and therefore it was voidable and not void : Foley v. Canada
I' e,na errt (1 .883), 4 Ont.:38 .
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Now, there has not only not been repudiation within a reason- IRVING, J .

able time after majority, but the plaintiff in cross-examination on

	

1901 .

his affidavit filed, while his mind was tabula rasa, distinctly affirms July 15 .

the transaction . At page 39 of the appeal book,we find this : "And
FULL COUR T

the only reason you have for not paying it is because you hav e
not the means ? Yes, sir. You are not repudiating your obliga-

	

1902

Hon under the mortgage at all, that is correct, that is what you June 18 .

have just told me ? Yes. " Again, at p . 40, in re-examination : SAUNDER S

" Have you never repudiated this mortgage ? Have you ever
RUSSEL L

said anything to anyone that you would not pay this mortgage ? "
Mr. D qJ; " I object to that." " No, I have not, I never said I
would not pay the mortgage ." In the face of these admission s
it is idle to contend that the solicitors ' letter was a repudiation .
It contains no reference to repudiation, but on the contrary, says

that no valid mortgage has ever been executed, and since the HUNTER, C.J .

mortgage was not void but valid till repudiated, it may very wel l
have been taken to have indicated an intention to set up fraud o r

duress, or mistake, or undue influence, or the like, or it may hav e
been intended only to put off the evil day as long as possible.

The appeal must be allowed with costs .

DRAKE and MARTIN, JJ ., concurred .

CENTRE STAR v . THE ROSSLAND MINERS UNION FULL COURT

ET AL .

	

190 2

Practice—Amending pal,

	

-is—Exceeding terms of order allowing—Waive r
of right to object .

Two weeks after the receipt of an amended statement of claim defendants '

solicitors wrote plaintiff's solicitor that they would " prepare and file

a new statement of defence according to the amendment you have

made," and two weeks later took out a summons to strike out amended

Nov . 17 .

CENTR E
STA R

V .
ROSSLAN D

MINER S
UNION
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statement of claim on the ground that it exceeded the terms of the
order authorizing amendment :

Held, reversing FORIN, Lo . J ., that the defendants had waived their righ t
to object .

APPEAL from an order made on 22nd August, 1902, by Fou1N,

Lo. J ., striking out an amended statement of claim on the groun d
that it contained allegations in excess of the amendments author-

ized by an order made by HUNTER, C .J., on 28th May, 1902 .
The amended statement of claim was delivered by A. C. Galt ,

solicitor for the plaintiff to Taylor & O 'Shea, solicitors for the
defendants, on 18th June, and subsequently the following cor-
respondence passed between the solicitors :

"Rossland, B .C., 1st July, 1902 .
" Messrs . Taylor & O 'Shea ,

" Barristers ,
" Nelson .

" Centre Star v . Miners Union.

" Dear Sirs :
" I return the affidavits received this morning, with admissio n

of service endorsed .
" It seems to me that one or more of the date s

1st

" Yours truly ,

" A. C. Galt . "
" Nelson, B. C., July 4th, 1902 .

" Mr . A. C. Galt,
" Rossland, B. C .

" Re Centre Star .
" Dear Sir

" I will prepare and file new statement of defence according t o
the amendment that you have made . I will try to have this
prepared in a few days .

FULL COURT

190 2

Nov . 17 .

CENTRE'
STA R

V .
RosSLAN D

MINER S
UNION

Statement

be inaccurate . Is 1895 correct, in the

in the second ?
" Kindly certify these, and also

know the result.

" Do you intend filing

defendants ?

any defence for the newly adde d

the other dates, and let m e

given you may
paragraph, and 189 6

" Yours truly ,
" Taylor & O'Shea."
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And on 17th July, in reply to an inquiry " What about you r
new defence (if any) ?" defendants' solicitors wrote the following
letter :

" A. C. Galt, Esq . ,
" Rossland, B . C .

" Re Centre Star .

" Dear Sir :
" We have your enquiry re defence contained in yours of the

16th. We regret that it is impossible for us to enter defence t o
amended statement of claim because we think, upon the perusa l

of same, it goes far beyond the amendment allowed by the
Court. We have already instructed you to be served with sum-
mons in this action as well as in the War Eagle, which of cours e
explains itself.

" Yours truly ,
" Taylor & O'Shea . "

Defendants then applied on summons to strike out the amende d
statement of claim and the following judgment was delivered by

FomN, Lo. J . : This is an application to strike out th e
amended statement of claim . The order authorizing the amend-

ment must be looked to and after a careful consideration, I d o
not see why I should depart from the well established rule o f
practice that the order authorizing an amendment must b e
strictly complied with .

The question of waiver by the defendant s ' solicitor was argued
at length ; after reading the affidavits and copies of letters file d
which deal with this point I do not consider there was a waiver

as the defendants' solicitor had not perused the pleadings when
he wrote his letter of July 4th ; he thought the usual practice ha d

been followed and that the amended pleading was within the
terms of the order .

The amended statement of claim will be struck out with leave
to the plaintiff to file an amended statement of claim in accord-
ance with the terms of the order allowing the amendment .
Costs to the defendants in any event .

The plaintiff appealed and the appeal was argued at Vancouver

32 7

FULL COUR T

190 2

Nov . 17 .

CENTR E
STAR

2 .
ROSSLAN D

MINERS
UNIO N

FORIN, LO
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FULL COURT on 17th November, 1902, before HUNTER, C .J ., IRVING and

1902

	

MARTIN, JJ .

NOV .o17.

	

Galt, for appellant : The amendment was made in a wa y
CENTRE different from that authorized by the order, but defendants ' right

STA R
v,

	

to object was waived by their solicitors' letter of 4th July ,
ROSSLAND written two weeks after they had received the statement of

MINERS
UNION claim.

The Court on the question of waiver called o n

S. S. Taylor, K.C., for respondents : When I got the amended

statement of claim I was entitled to assume that the amendment s

Argument were made in accordance with the order allowing the amend-

ment ; I have been misled and under such circumstances there

can be no waiver . There can be no waiver without an intentio n

to waive.

Per curiam : The letter of 4th July was a waiver . The

appeal is allowed with costs .

Appeal allowed .

FULL COURT

	

RENDELL v. MeLELL AN .

1.902

	

Appeal—Amending Judge 's motes of evidence—Practice .

Where a party desires to introduce on an appeal, evidence alleged to hav e
been omitted from the Judge's notes of evidence, he should first appl y
to the Judge appealed from to amend his notes .

APPEAL by defendant from a judgment of SPINKS, Co. J .

The appeal came on for argument at Vancouver on 17th No-
vember, 1902, before HUNTER, C.J ., IRVING and MARTIN, JJ . ,

when

Clement, for appellant, applied to admit further evidence

Nov . 17 .

RENDEL L
V .

ICLELLAN
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alleged to have been omitted from the Judge's notes : r . 681 (b .), FULL COUR T

and tendered an affidavit .

	

190 2

Davis, KC., for respondent, contra .

	

Nov . 17 .

Per ertr°iaia : Where it is desired to take exception to a RENDELL

Judge 's notes of evidence, if there was no stenographer at the MCLE.LLA N

trial, a formal motion after due notice to the other side shoul d
first be made to the Judge himself while the matter is fresh i n
his memory ; it is a serious matter to amend the notes . It is not judgmen t
now necessary to hold what would be done in case the Judg e
refuses to amend, or what would be deemed to be " othe r
materials ;" in the present case the application must be refused .

ITV RE SMITH : IN THE MATTER OF THE RIVER S
AND STREAMS ACT .

FULL COURT

190 2

Appeal—Right to—Party interested—Who is—Rivers and Streams A et, Sec .12. Nov. 25 .

Section 12 of the Rivers and Streams Act provides that if a "party inter- RE SMIT H

ested " is dissatisfied with the judgment of the County Judge he may
appeal to the Supreme Court :

Held, that "party interested " means one who was a party to the proceed -
ings before the Judge appealed from.

HIS was an appeal from an order of SPINKS, Co. J., made on
an application under the Rivers and Streams Act, ordering tha t
Samuel Cameron Smith be at liberty to charge tolls for boom -
age, rafting ; driving of logs, timber, lumber, crafts and for takin g
care of the same until delivered, between Mabel Lake an d
Enderby upon the Spallumcheen River or between any inter- Statemen t

mediate points upon the said river between Mabel Lake and
Enderby after the rate of fifty cents per thousand feet of suc h
1 cgs, timber or lumber driven or floated upon the said river a s
aforesaid .
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The appeal was by Peter Ryan, described in the notice o f

appeal as being the lessee by grant from the Crown in right o f

the Dominion of Canada of timber berths adjoining the sai d

Spallumcheen River. The appellant alleged in his notice o f

appeal that he had had no notice of the application to the Count y

Court Judge, and that unless the said order was reversed h e

would suffer serious loss .
The appeal came on for argument at Vancouver on 25th No-

vember, 1902, before HUNTER, C.J ., IRVING and MARTIN, JJ . ,

when

Davis, K.C., for respondent, took the preliminary objectio n

that the Court had no jurisdiction to hear the appeal as the

appellant was not a " party interested " within the meaning of

section 12 of the Act ; he was simply an applicant for a timbe r

licence from the Dominion Government . The County Court

Judge has fixed the amount of the toll pursuant to section 10 o f

the Act and he has power to vary his order. The Act does not

contemplate that all that may have an interest must be con-

sidered on the first application ; the power to vary is for the

protection of future interests .

Fulton, K.C., for appellant, applied to read several affidavits o f

various parties as to facts not before the Judge appealed from .

The order was made without notice to appellant . " Party inter-

ested " is not confined to a party to the litigation : In re Winder

(1877), 46 L.J ., Ch. 572 . Appellant has a lease .

[HUNTER, C .J. : Why did you apply to this Appellate Court

as though it were one of first instance ? Should you not hav e

applied to the County Judge to vary his order ? ]

It seemed to me that by doing so we would waive our right o f

appeal in case we were dissatisfied with his judgment .

Davis : Appeal means a review of the order of the Judg e

below on the material he had before him . This is not an appeal

at all in the proper sense, even though by the practice of th e

Court further evidence may be allowed—it is an attempt to con-

fer original jurisdiction upon a Court of Appeal .

HUNTER, C.J . : I am clearly of the opinion that this is not a n

"appeal " within the meaning of the section : an appeal pre-
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supposes that the appellant has taken some part in the proceed- FULL COURT

ings below, otherwise under the wide language of the Supreme

	

1902

Court Act anyone could appeal to the Supreme Court although Nov . 25 .

a total stranger to the proceedings : Cf. Supreme Court Act,
RE SMITH

" An appeal shall lie or be brought. " What is attempted to be

done here is to force this Court to exercise for the first time
those powers which the statute clearly contemplates should be
exercised by the County Judge . Having regard to the whole

enactment " party interested " must mean one who has been
before the Judge appealed from : it does not mean anyone who
thinks he is aggrieved . It may be that the appellant should HUNTER,
apply to the County Judge to rescind or vary his order or he
may have a remedy in the Supreme Court by an action for a
declaratory judgment or for an injunction, but however this ma y
be, I have no doubt that this Court can not be used as the Cour t
of first instance .

IRVING, J. : By the statute an appeal is given to any party
interested who is dissatisfied with the order or judgment of th e
County Court Judge . Without express words allowing an appeal
this official 's decision would be final. The Legislature, in my
opinion, has not confined the right of appeal to those who wer e
actually before the County Court Judge . I think, therefore, th e
appellant is rightly before us . If he had not come here, I thin k
the County Court Judge would have regarded any application t o
him as an application to vary the tolls . The appellant wishes t o
contest the right to make any order as to tolls at all . I think
we are not justified in dismissing this application as brough t
without jurisdiction, however inconvenient it may be.

MARTIN, J. : I agree with the learned Chief Justice ; the
expression "party interested " must be construed here in th e
light of the surrounding circumstances and of the procedure lai d
down by the accompanying sections ; it is plain to me that the
statute contemplates that the County Judge should primarily
dispose of the matter on all the facts before him ; there cannot
properly be an appeal from him on facts which were neve r
passed upon by him .

Appeal dismissed, Irving, J., dissenting.

IRVING, J .

MARTIN, J .
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FULL COURT

1902

Dec . 17 .

Bonn

BODI v. CROW'S NEST PASS COAL COMPANY, LIMITED .

Prn.etiee—Different plaint : against same defendnn .ts—Stay of procc, , t % ,ols ,
where similar orders are being appealed . /'roar, pending decision i, une —
Consolirlation of actions .

z .
CRow' s NEST Twenty-nine actions having been brought by different persons against th e

defendant Company for damages caused by the death of relatives in a n

explosion in the Company's coal mine, and on twenty-nine summonse s

for better particulars of the plaintiffs' claims having been dismissed

the defendants appealed :

Held, that the Court by virtue of its inherent jurisdiction to prevent th e

abuse of its process, could and would on the application of the defend -

ants, stay proceedings in twenty-eight of the actions (upon defendant s

consenting to be bound in all the appeals by the result in one) unti l

after the decision of the appeal in the remaining action—proper provi-

sion being made in case that appeal did not properly dispose of th e

questions in all .

The proper practice would have been to have applied to have the action s

consolidated .

ACTIONS to the number of twenty-nine had been brough t
against the defendant Company by different plaintiffs for dam -
ages caused by the death of relatives in an explosion in one of
the Company 's coal mines at Fernie, and the causes of action
were all practically identical . The Company applied on sum-
mons in all the actions for further and better particulars of th e
plaintiffs' claims and the summonses were all dismissed .

The Company desired to appeal, and on 6th December, 1902 ,
moved the Full Court at Vancouver, composed of HUNTER, C .J .,

DRAKE and MARTIN, JJ., for leave to enter twenty-eight of th e
appeals without appeal books being filed in each case, the inten-
tion being to have the appeal books filed in the first ease do dut y
for all the others.

Davis, K.C., for the motion .
IStI C. H. Tupper°, K.C., cocara : Tie Court has no jurisdictio n

Argument
to make such an order. The respondent has a right under th e
statute and the rules to require appeal books in every case .

Statement
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17th December, 1902. NULL COUR T

HUNTER, C .J . : Some twenty-nine actions have been brought

	

1902

against the defendants by different plaintiffs for damages caused Dec . 17 .

by the death of relatives in an explosion in one of the defendants'
Born

mines at Fernie .

	

v .
The causes of action are practically identical but twenty-nine CROw's NES T

different statements of claim have been delivered by one solicitor

acting for all the plaintiffs, twenty-nine demands for further an d
better particulars of the claim have been served and twenty-nin e

summonses for orders for further and better particulars take n

out, heard and dismissed .
The Company desires to appeal and in order to avoid the

piling up of useless costs, asked to have one set of appeal books
do duty for the twenty-nine appeals . The plaintiffs solicitor

refuses to consent to this as he thinks that it will aid his client 's
cause to compel the Company to file 145 appeal books containing
practically the same matter with different captions, althoug h

five appeal books would answer every legitimate purpose an d
his contention has been argued with great pertinacity by the

learned cousel .
It is needless to say that no matter how the appeals wer e

decided no one could benefit by the filing of these 145 appeal
books except the solicitors, and it would be a scandal to th e
administration of justice if the Court Was powerless to preven t
the proposed waste of time and money .

	

HUNTER, C .J .

The only difficulty arises from the Company's form of appli-
cation for relief. They ask in one action that the appeal books
to be filed in another action be received and used as the appea l
books in the first mentioned action . This cannot be granted a s
it is clearly not in the power of the Court, against the respond-
ent 's objection, to decide the appeal on material filed in anothe r
action . At the same time I have no doubt that the Court may
and should by virtue of its inherent jurisdiction to prevent th e
abuse of its process, stay the twenty-eight actions until th e
appeal in the first is decided.

The order therefore ought to be that, upon the defendants
consenting to be bound in all the appeals by the result of the
Wilson appeal, all the actions except the Wilson action be stayed
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Fum, c;oaRr pending the determination of the appeal in that action or unti l

	

1902

	

further order, with liberty to all parties by consent to bring for -

Dec . 17 . ward any special matter relating to any of the twenty-eigh t
appeals at the hearing .

	

Boni

	

As the Company 's application was wrong in form, and as the y
CRow's NEST might have avoided much trouble and expense by applying to

have the actions consolidated, I think they should pay the cost s
of the motion .

Only one stay order need be drawn up and it may be entitle d
in all the actions and should reserve liberty to all parties to
apply in Chambers to have the order varied or discharged i f
circumstances so require .

DRAKE, J. : These are twenty-nine actions brought by th e

same solicitor against the defendant Company for injuries aris-
ing from an explosion in the defendants ' mine .

The defendants desire to appeal in all the actions from a deci -
sion in Chambers relative to a refusal of an order for particulars .

The same question arises in each case .
The defendants apply on motion to dispense with the setting

down and filing the appeal books in all the actions but one . We
are told that we have no jurisdiction to make such an order, but
I think we have. In Amos v . Chadwick (1877), 4 Ch. D . 869,

Malins, V .C., made an order restraining all but one of seventy-

nine plaintiffs and binding the plaintiffs by the result of run s
DR:"'E, test action; and the learned Judge said that the Court had a gen-

eral discretion over the conduct of its proceedings. The hearing
of twenty-eight appeals by the Full Court on a point which e=o

be decided on one application is most vexatious and oppressive ,
and I think that ample justice will be done by arguing ca g e
appeal only, and the ,judgment in that appeal shall bind the

plaintiff in the other actions : and in the meantime the defend -
ants need not file the appeal books in the other actions, or se t
down the same for argument . The ease of Amos v . Chadwick

was followed in 13eniiett v. Lord Bury (1880), 5 C.P.D. 339 .

The same principle applies more strongly in the case of an appea l
against an order in Chambers, and it would, in my opinion, be
nothing short of a scandal that twenty-eight appeals should b e

set down and argued on a point common to all, The Court has
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the power to make the trial of one of a series of actions a test FULL COUR T

action, and to stay proceedings in the others until the action is

	

1902

disposed of ; or it can on the application of the defendants con- Dec. 17 .
solidate the actions . Under the English rules consolidation can

Bon i
be made on the application of either plaintiff or defendant .

	

v .

The costs of the present motion will have to be paid by the CROw's NEST

defendant as his application was wrong in form.

MARTIN, J . : I agree with the views expressed by the learne d

Chief Justice .

Order aceordingly.

MARINO v. SPROAT ET AL .

Appeal—Introducing fresh evidence on appeal—Practice .

Practice settled as to applications for leave to introduce on appeal further -
evidence which might have been adduced at trial .

	

MARIN O
v .

SPROAT

MOTIONS by appellants to admit in the Full Court furthe r

evidence on the hearing of appeal from a judgment at the trial .
The motions were argued at Vancouver in April, 1902, befor e

'HUNTER, C .J ., WALKEM and MARTIN, JJ.

Davis, K.C., and S. S . Taylor, K.C., for the motions .

Duff,, K.C., and John Elliot, contra.
29th April, 1902 .

HUNTER, C .J . : We think it ought to be understood that a n
application to admit further evidence which might have bee n
adduced at the trial, should be supported by the affidavit of th e

applicant indicating the evidence desired to be used and setting
"uNTLR '

forth when and how the applicant came to be aware of its exist-

ence, what efforts, if any, he made to have it adduced at th e
trial, and that he is advised and believes, that if it had been s o

adduced, the result would probably have been different. The
motions should be dismissed .

WALKEM and MARTIN, JJ ., concurred .

FULL COURT

1902

April 29 .
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TANAKA v . RUSSELL.

Jury—For Victoria or Vancouver Civil Sittings—Special direction to Sheriff
to summon jury necessary—Jurors Act, Secs . 28 and 69 and Suprem e
Court Act Amendment Act, 1901, Sec . 5 .

Where an action is to be tried at the Victoria or Vancouver Civil Sitting s
held pursuant to section 5 of the Supreme Court Act Amendment Act,

1901, a special direction (under section 69 of the Jurors Act) to th e
Sheriff to summon a jury is necessary .

SUMMONS by defendant for an order directing the Sheriff of
Vancouver to " summon twenty jurors to attend on the trial o f
this action at the Court House, Vancouver, B.C., at the Assizes
commencing on Tuesday, the 28th day of October, 1902, the sai d
jurors to be drawn by ballot by said Sheriff in the presence of
the parties or their solicitors, from the petit jury list for th e
current year. "

An order for trial by jury had been made on 12th May, 1902 ,
and the case, after an adjournment before DRAKE, J., came on t o
be tried at the July Sittings at Vancouver before MARTIN, J . ,

Statement and a common jury on the 23rd of that month, but the juror s
not having been properly selected by ballot as required by sectio n
69 of the Jurors Act, the learned Judge on the 24th quashed th e
panel, and directed the case to be placed first on the list for the
next regular Sittings (October) of the Court at Vancouver, th e
original order for trial by jury being held to be still in force .

The present application came on for hearing before MARTIN ,
J., on 1st August, 1902 .

J. A. Russell, for defendant : I ask that the Sheriff be directed
to summon the jury for the date already fixed : see section 69 o f
the Jurors Act and section 5 of the Supreme Court Act Amend-
ment Act, 1901 .

Sir C. H. Tapper, KC., for plaintiff : There is no necessity
for the application ; the defendant having got his order for a
jury can proceed under section 28 of the Jurors Act and try th e
case at the next Assizes ; it is understood that is the view take n

1.90 2

Aug . 6 .

TANAK A
v .

RUSSEL L

Argument
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by Mr. Justice DRAKE when the matter came before him when MARTIN, J .

the case was first brought on for trial .

	

190 2

Russell, in reply : The amendment of 1901, above cited, pre- Aug. 6 .

vents our adopting that course ; it is submitted that Mr. Justice - TANAKA

DRAKE did not take the view attributed to him .

	

v .

RUSSELL

MARTIN, J . : It is desirable that I should confer with my

brother DRAKE before delivering judgment on this matter. In

any event the present summons is wrong in asking that the cas e

be set down for the "Assizes . " As applied to civil actions that

is a confusing misnomer so far as Victoria and Vancouver ar e

concerned ; what is meant is the October Civil Sittings as
directed by said section 5.

Cur. adv. vult .

6th August, 1902 .

MARTIN, J . : In this matter I have conferred with my brothe r

DRAKE and am of the opinion that in view of the provisions of
section 5 of the Supreme Court Act Amendment Act, 1901, ther e

must be a special direction (under section 69 of the Jurors Act) t o

the Sheriff to summon a jury in all cases which are to be so trie d
in Victoria and Vancouver, though this is not necessary once an

order for a jury has been obtained where cases are to be tried a t

the Sittings of Assize and nisi prius under section 28 .

The intention of said section 5 is that civil cases are not to b e
tried at the the Assizes in Victoria and Vancouver, but at the

regular Sittings of the Court as fixed by the statute, six times a

year.
An order will, consequently, issue directing the Sheriff to sum -

mon a ,jury for the date already fixed, i .e., the first day of th e

Vancouver October Sittings .

Judgment
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THE ATTORNEY-GENERAL OF BRITISH COLUMBIA

EX REL . THE KETTLE RIVER VALLEY RAILWA Y

COMPANY v. THE VANCOUVER, VICTORIA AN D

EASTERN RAILWAY AND NAVIGATION COMPANY .
ATTORNEY-
GENERA L

v .

	

Public company—Act of incorpo, ation of—Crown Franchises Regulation Ac t
V . V . & E .

	

—Not applicable to Dom%In Companies .
RY . & N . Co .

The defendant Railway Company was originally incorporated in 1897 by a
Provincial Act, and in 1898 by a Dominion Act its objects were
declared to be works for the general advantage of Canada and there -
after to be subject to the legislative authority of the Parliament o f
Canada and the provisions of the Railway Act :

Held, by IRVING, J ., setting aside an order allowing the Provincial Attorney -
General to bring an action at the instance of a relator under the Crow n
Franchises Regulation Act, that the said Act did not apply to th e
Company .

MOTION to set aside an order made by WALKEM, J ., on the
application of the Kettle River Valley Railway Company allow-

ing the Attorney-General of the Province to bring an action
under the Crown Franchises Regulation Act, in His Majesty's
name, upon the relation of the said Company against th e
defendant Company claiming in such action such relief as th e
Attorney-General might consider himself entitled to . The facts
appear in the judgment. See also ante p. 66 .

The motion was argued on 26th April, 1902, before IRVING, J .

Bed well, K. C., for the _notion : By 61 Viet., Cap. 89, the work s
which this Company by its Provincial Act of Incorporation was
empowered to operate and undertake were declared to be works
for the general advantage of Canada ; they are not subject to
Provincial legislation any right that there might be to brin g
this action would be in the Dominion Attorney-General and no t
the Provincial Attorney-General. . Even if the action could b e
brought it should not be brought as the Chief Commissioner of
Lands & \ W orks has given the defendant Company assurances
and encouraged it, with the result that it has gone on with con -

IRVING, J .

1902

April 30 .

Statemen t

Argument
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struction and spent large sums of money. He cited Attorney- IRVING, J .

General v . Corporation of City of Victoria (1884), 1 B .C. (Pt. 2)

	

1902

107 ; Grant v. Cornock (1888), 16 Ont. 407 ; Clegg v. Grand April 30 .

Trunk Railway Co. (1886), 10 Ont . 708 ; Darling v . Midland
ATTORNEY -

Railway Co . (1885), 11 P.R. 32 ; Madden v. Nelson and Fort GENERAL

Sheppard Railway Co. (1897), 5 B.C. 396, (1899) A.C. 626 ;

	

v
'V . V . & E .

Attorney-General v. International Bridge Co. (1881), 6 A .R. 537 ; RY . & N. Co .

Attorney-General v. Niagara Falls Bridge Co . (1873), 20 Gr . 34 ;
Attorney-General v. Midland Railway Co. (1882), 3 Ont. 511 at
p. 518 ; Holland v . Ross (1891), 19 S .C .R. 566 ; Davenport v.

The Queen (1877), 3 App. Cas. 117 ; Osborne v. Morgan (1888),
13 App. Cas . 227 .

MacNeill, K.C., on the same side.

Clement (Cowan and T. M. Miller, with him), contra : The
defendant Company is not a Dominion corporation as its power s
otherwise than qua railway are governed by B. C. Stat. 1897 ,
Cap . 75 : see Sec. 21 ; it is contravening its Act of incorporation .
(Counsel here repeated his argument reported ante . pp. 75, 7 6
and 77) . All those things mentioned are infringements of th e
Company 's powers and come within the scope of the Attorney -
General 's right to bring an action to question under the Act.
Qua railway the Dominion has jurisdiction, otherwise the
Province . The public of the Province are the people injured .
The remarks of Burton, J.A., in Attorney-General v . Inter-

national Bridge Co . (1881), 6 A .R. 537, against our contention Argument

are obiter, the case being decided on another ground . He cited
Canadian Pacific Railway v . Corporation of the Parish of Notre
Dame de Bonsecours (1899), A .C . 367 ; Lefroy, 102, 596 ; Colonial

Building and Investment Association v . Attorney-General of
Quebec (1883), 9 App. Cas . 157 ; Dominion Salvage and Wreck-

ing Co. v. Attorney-General of Canada (1892), 21 S.C.R. 72 ;
Attorney-General v. Ironmongers' Co. (1840), 2 Beay . 313 at p .
329 ; Attorney-General v. Cockermouth Local Board (1874), L .
R. 18 Eq. 172 ; Abbott on Railways, 1 ; London County Counci l

v . Attorney-General (1902), 71 L.J., Ch . 268 .
Bodwell, in reply, cited Attorney-General v. Great Norther n

Railway Co . (1860), 1 Dr. & Sin. 154 at p. 161 ; Dominion

Salvage and Wrecking Co. v. Attorney-General of Canada,
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IRVING, J .

190 2

April 80 .

ATTORNEY -
GENERA L

V .
V . V . & E .

RY . & N . Co .

Judgment
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supra ; Attorney-General v. Corporation of Cashel (1842), 3 Dr .

& War . 294 at pp . 310-11 ; Attorney-General v . Great Eastern

Railway Co. (1879), 11 Ch. D. 449 at pp . 485 and 500 ; Attorney-

General v . London County Council (1901), 1 Ch. 781 at p. 803 ;

Rex v. Daws (1767), 4 Burr. 2,120 ; Rex v. Clarke (1800), 1

East, 38 at p . 47 .

30th April, 1902 .

IRVING, J . : On the 20th of March, 1902, Mr. Justice WALKEM ,

on the application of the Kettle River Valley Railway Company ,

made an order allowing the Attorney-General of this Province to

bring an action under the Crown Franchises Regulation Act, in

His Majesty's name, upon the relation of the Kettle River Val -

ley Company against the Vancouver, Victoria & Eastern Rail -

way and Navigation Company, claiming in such action suc h

relief, as he the Attorney-General, might consider himself

entitled to upon the facts disclosed upon the motion .

The Attorney-General for the Province was represented on th e

hearing of that application, but the Vancouver, Victoria & East -

ern Railway and Navigation Company, which I shall hereafte r

refer to as the defendant Company, was not . The defendan t

Company now applies, under r . 539 of the Supreme Court Rules ,

to have the matter re-considered, and the re-consideration ha s

been referred by Mr . Justice WALKEM to me.

The point upon which my judgment turns is this : " Does the

Crown Franchises Regulation Act apply to the defendant Com-
pany ?

It was originally incorporated by an Act of the Legisla-
tive Assembly of the Province of British Columbia " (Cap. 75 ,

Stats . 1897), but on the 13th of June, 1898, by an Act of th e

Parliament of Canada, 61 Viet., Cap. 89, the works which the

Company by the Provincial Act of incorporation was empowere d

to undertake and operate were declared to be works for the gen-
eral advantage of Canada, and the said works were declared t o

be subject to the legislative authority of the Parliament of Can-
ada, and the provisions of the Railway Act, except section 8 9

thereof. By section 4, the time for commencing and completin g
the railway was prescribed .

By section 4 of the Crown Franchises Regulation Act, the
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Provincial Attorney-General is authorized to bring an action IRVI cG, J .

against any corporation, (1 .) " Contravening or offending against

	

1902

its act of incorporation . . . " or (4.) "Misusing a franchise April 30 .

or privilege conferred upon it by law ."
ATTORNEY-

In my opinion, the Attorney-General of this Province under GENERA L

this Act would only have power to institute an action in respect v . V.
E .

of companies incorporated by provincial authority for misusing Rv . & N . Co .

a franchise or privilege conferred upon it by a statute of thi s

Province. He acts for the Crown in the right of British
Columbia. In this particular case, the legislation of the

Parliament of Canada in 1898, has removed the defendan t
Company from the operation of the Act. That Act, applying

as it can, and does, only to the powers of the Provincia l
Attorney-General with reference to companies incorporated fo r
Provincial objects within the authority of the Provincial Legis-

lature, cannot effect or authorize the Attorney-General of thi s
Province to commence an action for the cancellation of its charte r

against a company which by Dominion legislation has been re -
moved from the status of a Provincial company and has becom e
in effect, a Dominion company .

The points raised against the Company on the application for
leave were : (1.) That it had not confined itself to the line o f

railway prescribed by the Provincial charter ; (2.) That it had
not been commenced within two years ; (3 .) That no map of the
whole line, as contemplated by the Provincial charter, had been Judgmen t
filed, but merely sections, or parts of the line ; (4.) That it was
part of the Great Northern Railway, and that in permitting th e
Great Northern Railway to acquire shares in the Company ther e
had been a contravention of the requirement of section 21 of th e
Provincial Act of incorporation. It is on the fourth ground only
that I find any difficulty in disposing of the case, because th e
first, second and third grounds are purely matters relating to th e
physical construction of the road, and are dealt with by the Do -

minion Railway Act . I am inclined to the opinion that when
the Dominion authority declared that the undertaking was one
for the general benefit of Canada, it wholly removed the Compan y
from the Provincial authority, just as if it had been originally
incorporated by the Dominion of Canada.
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IRVING, J .

	

Some twenty years ago, Mr. Justice Burton, delivering a judg -

1902

	

ment in which Patterson and Morrison, JJ .A., and Osier, J ., con -

April 30, curved (Attorney-General v . International Bridge Co . (1881), 6

A.R. 537), in a case where there was an abuse of a Dominion Ac t
ATTORNEY-
GENERAL relating to the construction of a bridge across the Niagara River ,

V . V ' & E . said that the Attorney-General for Ontario was not the prope r
RV. & N . Co . person to file the information .

In 1892, the Supreme Court of Cannda (Dominion Salvage

and Wrecking Co. v. The Attorney-General of Canada, 21 S .C.R.
72) decided that proceedings to set aside a Dominion statutory

charter were properly taken by the Attorney-General for Canada.
In that case the Court expressed no opinion as to whether, or in
what cases within the legislative authority of the Dominion, the

Attorney-General for the Province could also exercise the right

of interfering.
The point upon which I decide this application is that th e

Provincial Legislature, in passing the Crown Franchises Regula-

tion Act, was dealing only with matters within their own legis-
lative powers .

I do not say that the Crown Franchises Regulation Act is
ultra vices. It is applicable to Provincial Crown franchises, bu t
in my opinion it is inapplicable to the defendant Company by

reason of the Dominion legislation in 1898. I think if the
learned Judge had had this called to his attention he would hav e

Judgment taken the same view as I do, and in that event he would hav e
refused to act under the statute .

For these reasons I think the order of the 20th of Marc h

should be set aside.

It was suggested by affidavit that the defendant Company was
in contempt, in that it was disobeying the injunction granted in

this case ; and that, therefore, I should not entertain its applica-

tion. The affidavit does not allege with precision that a breac h

of the injunction has been committed . Having regard to th e
surrounding circumstances of this ease, I think I would be act-
ing improperly if I delayed hearing the present application until

the parties had discussed the question whether or not there ha d

been, in fact, a breach of the injunction.
Order set aside.
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FULL COUR T

COMPANY, LIMITED .

	

190 0

May 30.Contract by letters—Acceptance—New terms .

On 2nd October, O . handed the Company's purchasing agent the followin g
letter : " Gentlemen,—I can offer you 30 cars of timothy hay at $10 .50

per ton on cars at Chewelah, subject to acceptance in five days, deli -
very within six months . P . S .—I also agree to furnish seven cars o f
timothy hay at $10 per ton if above offer for 30 cars is accepted," and
on 5th October, the Company mailed to O ., an answer as follows :
" Dear Sir,—We would now inform you that we will accept your offer
on timothy hay as per your letter to us of the 2nd instant . Please ship
as soon as possible the orders you already have in hand and also get off
the seven cars at $10 as early as possible, as our stock is very low. Try
and ship us three or four cars so as to catch the next freight here fro m
Northport . We will advise you further as to the shipment of the 30
cars . Should we not be able to take it all in before your roads brea k
up, we presume you will have no objection to allowing balance to
remain over until the farmers can haul it in . Do the best you can to
get some empty cars at once, as we must have three or four cars by
next freight." This letter was received by 0. on 8th October :

Held per McCoLL, C .J., and MARTIN, J ., that the Company's reply was
not a complete acceptance .

Per WALKEM and IRVING, JJ ., that it was a complete acceptance .

ACTION by a merchant residing at Chewelah, in the State of
Washington, for the price of hay sold and delivered to the de-
fendant Company, who were wholesale dealers carrying on busi-

ness in British Columbia, with their head office in Victoria and a
branch in Nelson . In the action, which was commenced on th e
21st of November, 1899, the defendants counter-claimed, in their Statemen t
pleading delivered the 19th of December, 1899, for damages for
breach of an alleged contract for the sale of hay, and the counter-
claim is the subject of this report . The circumstances concern-
ing the alleged contract were as follows : Frank B. Gibbs, th e
defendants' local manager at Nelson, while on a purchasing tri p
for his firm, on 2nd October, 1899, called on the plaintiff a t
Chewelah, and, as the result of a conversation between them ,
the plaintiff on that day handed to Gibbs the following letter :

190 2

May 2 .

OPPEN-
HEIME R

V .
BRACKMAN
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FULL COURT

	

« Chewelah, Wash ., Oct . 2nd, 1899 .

1900

	

" Messrs. Brackman & Ker Milling Co . ,

May 30 .

	

" Nelson, B. C.
" Gentlemen,—I can offer you 30 cars of timothy hay at $10 .50

1902
per ton on cars at Chewelah, subject to acceptance in five days ,

May 2
.	 delivery within six months .

" Yours respectfully,
" J . Oppenheimer.

" P . S.—I also agree to furnish seven cars of timothy hay a t
$10 per ton if above offer for 30 cars is accepted .

" J . O . "
Gibbs took this offer away with him, and on 5th October ,

1899, wrote on behalf of his firm from Nelson, B .C., to the plain -

tiff, as follows :

"Dear Sir,—We would now inform you that we will accep t

your offer on timothy hay as per your letter to us of the 2n d

instant .
" Please ship us as soon as possible the orders you alread y

have in hand and also get off the seven cars at $10 as early a s

possible, as our stock is very low .
" Try and ship us three or four cars so as to catch the nex t

freight here from Northport.
" We will advise you further as to shipment of the 30 cars .

Should we not be able to take it all in before your roads break
up, we presume you will have no objection to allowing balance
to remain over until the farmers can haul it in .

" Do the best you can to get some empty cars at once, as w e
must have three or four cars by next freight . "

This letter was sent by mail, registered, to the plaintiff wh o
received it on 8th October, 1899 . On 12th October, 1899, the

plaintiff's brother, on the plaintiff 's behalf, wrote to the defend -
ants as follows :

" Gentlemen,—Received your letter, but regret to inform you
that your acceptance of my offer on hay arrived too late, and
therefore not able to furnish you the hay. "

On the 17th of October, the plaintiff himself wrote to the de-
fendants as follows :

" Gentlemen,—I have just returned from the Fruit Fair, an d

OPPEN -
HEIME R

V .
BRACI{MAN

Statement
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in looking over things find your correspondence concerning hay . FULL COURT

My brother had already replied to your letter, and which reply

	

1900

I again have to confirm . I would also say this, that aside from May 30 ,

your acceptance for hay reaching me after five days had expired,
1902

your house has not treated me fair in this hay proposition, for may 2.

your Mr. Gibson, as soon as he left my store, has employed some	

farmers in town to buy up the hay, which he seemingly had in- HOEPIPmEENR-

tended to buy from me, and he also went to Addy and done the

	

v .

same thing when I requested him not to do so . While I other- BRACKMAN

wise would not take advantage of it when your acceptance

reached here too late, I am compelled to likewise take advantag e
of now rejecting the low offer I had made you on hay .

" Should you be inclined to buy any hay from me it will have
to be an entirely new deal, and in which now I would not b e
able to give you the same deal as before . Kindly acknowledg e
receipt of three last cars . "

On the 6th of November, 1899, the defendants' general manage r
wrote to the plaintiff from Victoria :

" Dear Sir,—We have been handed by our Nelson branch cor-
respondence which has taken place with you over the questio n
of thirty loads of hay.

" On this hay an option was given by you for a certain lengt h
of time at a stipulated price .

" Two days before the option expired a registered letter o f
acceptance was forwarded to you and which reached your post Statement

office in ample time for you to have taken delivery of the same.
" On the day on which the option expired you, however ,

through no fault of ours, failed to sign for the same till the fol-
lowing day, and in consequence now wish to get out of you r
bargain on this paltry excuse .

" We, however, feel satisfied that no course of law woul d
sustain your contention for one moment . . . . We therefore
beg to advise you that if the delivery of the hay as contracted
for by us does not commence by the 15th of the month, that w e
shall commence replacing the order, charging you up with what -
ever extra expense we may be put to in the premises."

As a result of this, the plaintiff's solicitors, Elliot & Lennie ,
wrote to the defendants on the 20th of November, 1900 :



346

	

BRITISH COLUMBIA REPORTS.

	

[VOL .

FULL COURT "Dear Sirs,—We beg to advise you on behalf of J . Oppen-

1900

	

heimer, of Chewelah, that car G. N. No . 11,816 is now loaded and

May 30 . awaiting your acceptance at Chewelah, and has been loaded fo r

1902

	

you since the 14th inst. Mr. Oppenheimer is ready to deliver

same on payment of the price as agreed upon.
May 2 .

We shall expect payment of the present account against yo u
OPPEN- at once, viz ., $997, otherwise shall enter suit for the full amoun t
REIME R

v .

	

due, several small items for freight having been deducted by yo u
BRACKMAN which should be borne by yourselves instead of Mr. Oppenheimer.

Unless acceptance of the above mentioned car be made at onc e

and the price paid, Mr . Oppenheimer will consider the contract off . "
On the day following the date of the last letter, the plaintiff

commenced this action. The defendants did not accept deliver y

of the hay mentioned in the last letter, but, counter-claimed fo r

damages, charging the plaintiff with breach of contract .
The action came on for trial at Nelson, before MARTIN, J., on

the 16th of February, 1900 .

Wilson, K.C., and Fred. Elliot, for the plaintiff.

S. S. Taylor, K.C., for the defendants.

The plaintiff's claim on the original action was admitted
(subject to certain deductions) and judgment was given thereon

accordingly .
On the 18th of April, 1900, MARTIN, J., delivered the following

judgment on the counter-claim :

Of the questions arising on the counter-claim and reserve d

for my consideration the first is, was there a contract betwee n
the parties ? If there be a contract it is contained in the offe r

and answer as follows : (Setting out letters of 2nd and 5th

October, 1899, as in statement) .
MARTIN, J .

On behalf of the plaintiff by counter-claim it is argued tha t
the words after the positive language in the first paragraph d o
not annex any new qualification or condition to the acceptance ,

but are merely immaterial additions . For the defendants it i s
strongly urged that the alleged acceptance viewed as a whole i s

not an unqualified acceptance of the offer in the very terms i n
which it was made, and therefore there is no contract.
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May 2.
was to be within six months, and might be either daily by car
till completed, or in one train load on the last day . (2.) As to OPPEN-

HEIME R
the statement " Should we not be able to take, etc 	 v.

haul it in," that it was not a mere suggestion but the introduction BRACxMA N

of a new request in an equivocal manner, which left the defend -

ant in an uncertain position . The question is one of some diffi-
culty because, though there are cases without number on th e

principle involved, yet the language is, as might be expected ,

different in each case ; as was said in Bruce v. Tolton (1879), 4

A.R. 144 at p . 149, " a decision upon one set of correspondenc e
may be of little assistance where the effect of another set comes

in question. " After a perusal of many cases I am of the opinion
that the rule of law is laid down most lucidly by Mr . Justice
Morrison in Carter and Todd v. Bingham (1872), 32 U .C .Q.B.
615, as follows :

" An acceptance of a proposition must be a simple and direc t
affirmative in order to constitute a contract, and if the party t o
whom the offer or proposition is made accepts it on any condi-

tion, or with any change of its terms or provisions which is not
MARTIN, J.

altogether immaterial, it is no contract until the party makin g
the offer consents to the modifications ; there can be no contrac t
which the law will enforce until the parties to it have agreed
upon the same thing in the same sense . "

Further expressions in the same judgment are of assistanc e
here, thus :

. . The introduction of the period of delivery wa s
most important, and it certainly qualified the plaintiff's offer very
materially . . . and to this qualified acceptance or proposi-
tion of the defendant, the plaintiffs sent no reply . . . . So
here . . . the plaintiffs never replying to or acquiescing i n
that modification of their offer, the defendant might say equall y
well with the plaintiffs, ` There was no contract concluded be -

Objection is chiefly taken to the acceptance, so-called, on two FULL COURT

grounds. (1 .) As to the statement "We will advise you further

	

1900

as to shipment of the 30 cars," because this implies that the V(ay 30.

plaintiff would direct or control the manner of shipment, where -
1902

as by the offer the only qualification as to delivery was that it
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FULL COURT tween us, as you did not accept my terms qualifying your

1900

	

offer.' "

May 30.

		

In Fulton Bros . v. Upper Canada Furniture Co . (1883), 9 A .
R. 211, the necessity of communication of assent to any ne w

1902
qualification is laid down. In Appleby v. Johnson (1874), L.R .

May 2
.	 9 C.P. 158 at p . 163, Mr. Justice Grove says that "if the answe r

OPPEN- is equivocal, or anything is left to be done, the two do not con -
HEIMER

v .

	

stitute a binding contract ; and there is no acceptance if it in -
BRACKMAN volves something which may be an alteration—a more clearl y

defining of something which may be the essence of th e

contract. "

Both counsel cited Marshall v . Jamieson (1877), 42 U.C .Q.B .
115, and it is a case somewhat similar, as a whole, to the present .
Carter and Todd v . Bingham was cited (p. 121) among the
authorities relied upon by Chief Justice Harrison in his ,judg-

ment in Marshall v. Jamieson, . wherein it was decided (Morri-
son and Wilson, JJ., concurring) that an inquiry for directions
as to shipping constituted no material part of the contract ; but
that is not the point raised here .

The case nearest the plaintiff's that I can find is Webb v.

Sharman (1873), 34 U .C .Q.B. 410, and the question there was as
to the meaning of the apparently simple words " When will yo u

box ?" following a precise acceptance by telegram, yet two o f
three Judges divided on the answer that should be given. The
defendants' case at bar is much stronger than this .

It seems to me that the contention of the plaintiff that th e
defendants should have regarded the reference to the plaintiff

not being able to take in the hay before the roads broke up as
merely an inquiry collateral to the contract is answered by Fulton

Bros . v . Upper Canada Furniture Co., supra, at p. 215, where it is
said, " The defendants may have intended this, or they may hav e

intended to leave it an open question. Were the plaintiffs safe in

drawing the inference which the defendants now say that the y
might have drawn ? I should say not, etc . " Applying that tes t

to this case I must say that the defendant here would not hav e
been " safe " in drawing that inference . The answer, as Mr .

Justice Grove said supra, was in my opinion " equivocal, " and
" it involved something which might be an alteration, etc . ;" an

MARTIN, J .
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ordinary business man would be placed in a position of uncer- FULL COURT

tainty by such an answer ; he would not know exactly how to

	

190 0

take it ; if he acted on it as an unqualified assent the other party May 30 .

might set up that he had acceded to the " presumption " of
1902

allowing the balance to wait. In my opinion there should be n o

room in an acceptance for embarrassing " presumptions " which
May

	

2 .

may be set up should the party " presuming " see fit to do so . OFYEN-
HEIMER

Among the ordinary definitions of "presume " given in the

	

v.

Standard Dictionary are : " To accept as a natural deduction BR"CNMn x

from circumstances ; a qualified form of assent as to something
that has not been made the subject of consideration ." Applying

these definitions to the whole of the answer can it be said that
the minds of the parties were exactly at one ? I think not, be -

cause there is an assumption as to shipment and a presumptio n
as to delivery. Lord Westbury speaks emphatically of its bein g
desirable " to adhere strictly to the rule of the Court, that who -
ever brings forward a contract, as constituted of a proposal o n
one side and an acceptance on the other, should show that th e
acceptance was prompt, immediately given, unqualified, simpl e
and unconditional "—Oriental Inland Steam Co . v. Briggs

(1861), 4 De G. F. & J. 191 at p. 197 .

It was suggested that the answer to the offer must be regarde d
as an acceptance because Oppenheimer so styled it in his letters
of October 12th and 17th, wherein he objects to the " acceptance "
on the ground that it arrived too late. But if it arrived too late MARTIN, J .

(though in fact it did not) the defendant would be incorrect i n
calling it an acceptance, and if he did so it would not make it an
acceptance . So if in a letter of repudiation of the offer as an
acceptance Oppenheimer took one ground of objection, tha t
would not debar him from taking at a later stage any othe r
objection his legal advisers might see the " acceptance " wa s
open to. As was said in Adie and Sons v. Insurances Corpora

tion, Limited (1898), 14 T.L.R. 544, these subsequent letters
could not affect the legal position of the parties.

I find myself unable to regard the words in the answer abov e
considered as being simply immaterial additions, and a perusa l
of the cases cited in the note on that point in Addison on Con -
tracts (1892), 16, spews that they differ considerably from the
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FULL couRT present, and do not sufficiently sustain the argument of counsel

1900 for plaintiff (by counter-claim).

May 30 . The result is that judgment should be entered in favour of th e
plaintiff (by original action) for $1,009 .24, less $12 .48 the set-off,

1902
which reduces the amount to $986 .76, with costs .

	

The counter -
May 2 .

claim is dismissed, with costs.
OPPEN-
HEIMER The defendants appealed to the Full Court and the appeal

v .
BRACKMAN came on for hearing at Vancouver on the 30th of May, 1900 ,

before McCoLL, C .J., WALKEM and IRVING, JJ .

S. S. Taylor, K.C., for appellants.
Wilson, K.C., and Lennie, for respondent.

At the conclusion of the argument the Court directed a ne w

trial, which was had on 7th February, 1902, before IRVING, J. ,
and a special jury, with the result that judgment was directed

to be entered for the defendants for $1,270 and costs, on thei r
counter-claim .

The plaintiff appealed and the appeal came on to be heard a t
Vancouver on the 27th of June, 1901, before McCoLL, C.J . ,

WALKEM and MARTIN, JJ .

Wilson, K.C., and Lennie, for appellant : The proposal an d

answer do not constitute a contract : Carter and Todd v. Bing-

ham (1872), 32 U .C .Q.B . 615 ; Cole v . Sumner (1900), 30 S .C .R.

379 ; Fulton Bros. v. Upper Canada Furniture Co. (1883), 9 A .

R. 211 ; Felthouse v . Bindley (1862), 11 C .B.N.S . 869 ; Appleby

v. Johnson (1874), L.R. 9 C.P. 158 at p . 163 ; Oriental Inland

Steam Co. v. Briggs (1861), 4 De G. F. & J . 191 ; Benjamin o n

Sales, 7th Ed., 48 and Falch v. Williams (1900), A .C. 176 .

The answer of the appellant's offer was not communicated

Argument within the time limited, as the circumstances showed an intentio n
on both sides that the acceptance should be in the appellant's
hands within five days : Carlin v . Carbolic Snwhe Ball Co.

(1893), 1 Q .B. 256 at p . 269 ; .Uou.sebold Fire Iosc+ranee Co . v .

Grant (1879), 4 Ex. D. 216 ; Ilentlrora v . Fra8er° (1892), 2 Ch .

27 at p . 33 .

The contract, if it existed, was not rescinded . The respond-
ents by their letter of 6th November, elected to treat the con-
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tract as subsisting, and the action was therefore premature : Furor, c oma

Michael v. Hart & Co. (1902), 71 L.J., K.B. 268 and cases there

	

1900

cited ; Johnstone v . Milling (1886), 16 Q.B.D . 460 ; Scarf v . May 30 .

Jardine (1882), 7 App. Cas. 345 at p . 360 and Dalrymple v . Scott
1902

(1892), 19 A.R. 477 at p . 484 .

Conditions precedent on respondents ' part as to supplying May

	

2 .

cars, inspecting hay and tendering price had not been performed : OPPEN-
HEIJIE R

Marshall v . Jamieson (1877), 42 U.C.Q.B. 115 and Morton v .

	

v .
Lamb (1797), 7 Term Rep. 125 .

	

BRACRMA N

S. S. Taylor, K .C., for respondents : The proposal and answer

constitute a contract : Simpson v. Hughes (1897), 66 L.J ., Ch .
334 ; Port Canning Land, Investment, Reclamation and Dock

Co. v. Smith (1874), L.R . 5 P.C. 114 ; Marshall v. Jamieson,

supra ; Webb v. Sharman (1873), 34 U.C.Q.B. 410 ; Thorne v .

Barwick (1866), 16 U.C.C.P. 369 at p . 375 ; Bruce v. Tolton Argument

(1879), 4 A.R . 144 and Ottawa Gas Co . v. City of Ottawa (1901) ,
21 C.L.T. 528 .

The acceptance operated from the time of posting : Brogden

v. Metropolitan Railway Co . (1877), 2 App. Cas. 666 at p . 692 ;

Magann v . Auger (1901), 31 S .C .R. 186 ; Marshall v. Jamieson,

supra and Hen thorn v . Fraser, supra.

Cur. adv. 'cult .

2nd May, 1902.

MCCorv, C.J . : I adhere to the opinion expressed on th e
former trial, that the plaintiff has failed to prove any contract ,
but I understand that the new trial was granted because the
majority of the Court held there was such a contract . If neces-
sary the time from the former judgment of the Full Court should
be extended to allow an appeal to the Supreme Court of Canada .

MARTIN, J . : Though this appeal comes before us in the shape
of one from the judgment of my brother DIVING, directed to be
entered in favour of the respondent, nevertheless it also affects ,
as I regard it, the judgment in the first trial which I delivered
on April 18th, 1900, and consequently I should have been pleased
if the quorum of the Court could have been formed without me ,
but owing to the unavoidable absence of my brother DRAKE from

MCCOLL, C .J .

MARTIN, J .
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FULL COURT that Session of the Full Court this could not be done, and I mus t

1900

	

consequently deal with the matter as best I may .

May 30.

	

To explain my understanding of the situation it is necessar y
to state that after the appellant's counsel had entered upon hi s

1902

	

argument and had begun the discussion of the first ground of hi s
May 2

.

	

	 appeal, to wit, the question of contract or no contract, I stoppe d
OFFEN- him and, in order to leave no room for misunderstanding, asked
aE E Rv

	

if this point were now open for discussion in view of the judg-
BRACKMAN ment of the Full Court (composed of the Chief Justice and

WALKEM and IRVING, JJ.), delivered on May 30th, 1900, orderin g
a new trial. In answer to me Mr. Wilson replied as follows ( I
quote from my notes) :

" The Full Court did not say on what ground a new trial wa s
ordered, but I understood it was on the ground that the trial
Judge erroneously rejected evidence ; the point as to no contract
was not passed upon by the Court. "

This explanation of the situation was thereupon accepted as
correct and consequently the appellant's counsel proceeded with -
out demur to argue the question at length (and other questions),
several pages of my note-book being taken up with his argu-

ment and the reply thereto of the respondents' counsel . It wil l
be noted that my learned brothers sitting on this appeal forme d
a majority of the Court which sat on the prior appeal .

Despite the foregoing, it has been suggested by one of m y
learned brothers, since the appeal has been reserved for judg-
ment, that the question of contract or no contract is not no w

MARTIN, J .
open to us by reason of the result of the former appeal, but i n
view of what has happened, I regret I cannot take that view o f
the matter, and I think it due to the appellant to make these
remarks in order that his right to appeal from the former judg-
ment of the Court may be preserved, in case by reason of an y
misunderstanding, he cannot now raise it by way of appeal fro m
the present judgment of this Court, if he is so disposed .

I venture to add that in future, to avoid further misunder-
standing, in cases where, the Judge appealed from gives writte n
reasons for his judgment and is reversed, we should follow the
practice of giving reasons for our reversal, not only for th e

guidance of suitors but as something due to the Judge himself .



IX.]

	

BRITISH COLUMBIA REPORTS .

	

353

In my opinion the question of the alleged contract should, in FULL COURT

view of the foregoing circumstances, be now specifically deter-

	

1900

mined by this Court, and the additional argument has furnished May 30 .

me with no reason for departing from my former judgment . So

far as the case of Simpson v . Hughes (1897), 66 L.J., Ch . 334,

	

1902

76 L.T.N.S. 237 (not cited at the trial) is concerned, all I have to	
May 2 .

say, with all humility is, that I do not see how the learned OPPEN -
HEIMER

Judges could have come to any other conclusion, but no one, I

	

v .

venture to think, who carefully compares the language used in BRncRMA N

the correspondence in that case with what is used in this can
fail to be struck by the difference in the effect of the wording

employed .
In my opinion there never was a contract between these liti-

gants, and the present appeal should be allowed with costs .

Appeal dismissed, Martin, J., dissenting.

Oppenheimer appealed (on special leave as to the Full Cour t
judgment of the 30th of May, 1900) from both of the Full
Court judgments to the Supreme Court of Canada, and on 17t h

November, 1902, judgment was given allowing the appeals with
costs.
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FULL COURT

	

JAMES TURNER & CO. v . COWAN ET AL .

1903

	

Company—Paid up shares—Payment in cash—Price of property sold to corn -
Jan . 27 .

	

parry—Companies Act, Secs. 50 and 51 .

Judgment of HUNTER, C.J ., reported ante at p . 301, affirmed.

APPEAL from the judgment of HUNTER, C.J., reported ante at
p . 301 .

The appeal was argued at Victoria on the 7th and 8th o f
January, 1903, before DRAKE, IRVING and MARTIN, JJ .

S. S. Taylor, K.C., for appellants : What was done was simply

throwing the partnership into a joint stock company ; there was
never any intention that the partners should be paid anything

for their assets ; it was not a cash transaction, and in order tha t
it may stand it must be shewn that it was intended to be a cas h
transaction, namely, an independent contract on the part of th e
defendants to take shares and an intention to pay for the same
in cash, and an independent contract with the Company t o

sell property with an intention to receive cash for the same, an d
instead of exchanging cheques mutual credits are given ; here
from the beginning there was no intention on the part of th e
defendants to pay cash for their shares and no intention on th e
part of the Company to pay cash for the partnership assets.
Under section 51 (a .) of the Act a shareholder is limited in his
defence to a set-off which he could set up against the Company ,

but here none of the defendants would have a set-off against th e
Company as the assets were not sold by the partners individu-

ally, but by the partnership . The defendants were never in a
position to give cash, and in any event it would have been a cas e

of their paying cash to themselves . He cited Spargo's Case

(1873), 8 Chy. App. 407 and Larocque v . Beaucleemia (1897) ,
A.C. 358 . A transaction in which the purchase price is to b e

paid in shares out of share capital cannot stand : see White's

Case (1879), 12 Ch. D. 511 at p. 514 and In re New Eberhardt

Company (1889), 43 Ch . D. 118 at p. 129.

TURNE R

V .

COWA N

Argument
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TURNE R
that transaction and it leaves all the shares subscribed for unpaid

	

v.

for . He cited Spargo's Case, supra ; Evans's Case (1867), 2 Chy . COWAN

App. 427 and Baron de Beville's Case (1868), L.R. 7 Eq . 11 .
Davis, K.C., for respondents : If a cheque had been issued by

the Company to the partnership and a receipt given and then

the shares issued to the three individuals and the money pai d
back, that transaction could not be attacked ; in effect that wa s

what was done here only not in that roundabout way. The
shares issued were those subscribed for .

Taylor, in reply .

January 27th, 1903 .

DRAKE, J. : The defendants formed themselves into a joint
stock company on 27th April, 1899, and signed the memorandum
of association for some 1,564 shares in different proportions .
They paid nothing on these shares until 27th July .

The Company was launched for the purpose of carrying on ,
amongst other things, the business of wholesale wine, spirit,
liquor and cigar merchants, and to acquire the business of any

other firm carrying on any of the businesses therein mentioned ,
and to pay for any property or rights acquired by the Com -
pany in cash or shares or partly in one way and partly in DRAKE, J .

another.
On 27th July the Company, by resolution, agreed to purchas e

from the defendants for $8,187 .21 the business of wine and spiri t
merchants which they had formerly carried on in partnership ,

and an agreement was entered into on 27th July, 1899, betwee n
the defendants and the Company, whereby in consideration o f
$8,187.21 cash paid by the Company to the defendants all th e
goods, chattels, stock-in-trade and trade fixtures of the defend-
ants as wholesale liquor merchants, and book debts were assigne d
to the Company, and the Company agreed to pay all the debts
of the concern and to indemnify the defendants from all liability

in respect of the same .
The plaintiffs on 17th August, 1900, recovered a judgment

[IRvING, J., referred to Ooregum Gold Mining Company of FULL COURT

India v. Roper (I892), A.C. 125] .

	

1903

The identical shares subscribed for have never been paid for ; Jan. 27 .

the shares issued and taken in exchange for the assets settled
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Jan . 27 .

TURNER
V .

COWA N

DRAKE, J.

BRITISH COLUMBIA REPORTS .
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against the Company for $537.80, and on 11th September in th e
same year another judgment for $652 .90, and issued executions

which were returned nulla bona. They thereupon commence d
this action against the defendants in respect of the amoun t
alleged to be due for shares in the Company, and which they

claim were not paid in cash .
The price paid by the Company as found by the Chief Justic e

was a reasonable price, but no money passed, and the contrac t
does not state that shares were to be issued to the vendors i n

lieu of cash. The Company failed. The judgment creditor s

now sue the defendants as shareholders who have not paid fo r
their shares. Mr. Taylor, for the appellants, relies on section 5 1
of our Companies Act, which is identical with section 25 of th e
English Act of 1862, and contends that the payment for shares
must be in cash, and that although the deed of conveyance state s

the consideration money to be in cash, yet in fact it was a pay-
ment made in shares and therefore invalid . The facts shew

that there were no shares issued to the subscribers to the mem-
orandum of association in respect of the shares subscribed fo r
until 27th July. When the purchase of the assets of Cowan ,

Downes & Holten was made, it is apparent that the defendant s
were liable to the Company for the amount due on their share s

whenever a call was made, a liability the Company could hav e
enforced at any time. Now, when this transaction was entered
into these defendants were owing the Company for their share s

to be paid when called up . They were also owners of the asset s
of Cowan & Co., and these were valued to the Company at
$8,187.21. The owners instead of handing cheques over fo r
the amount due on their shares and receiving it back in payment
of the assets, sold to the Company, appropriated the amount du e
by them respectively for shares against the amount due to them
for the assets sold . This transaction falls within Spargo 's Case

(1873), 8 Chy . App. 407. This case was disapproved in Re

Johannesburg Hotel Co. (1891), 1 Ch . 119 and Oaregun Gold
Mining Company of India v. Roper (1892), A .C. 134, by th e
present Lord Chancellor, but it was approved and followed i n
the Privy Council in Larocque v. Beauelzevtia (1897), A.C. 358 ;
and in Hortlt Sydney Investnent and Trairnway Co . v. Higgins
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(1899), A.C. 273, and must now be considered the law governing FULL COURT

section 50.

	

190 3

Mr. Taylor urged that as the defendants had signed the mein- Jan . 27 .

orandum of association individually, they could not when it
TURNER

came to sell a partnership business claim the right to set off the

	

v .
COWAN

amounts due by them as individual signatories against the
amount to be paid to them as a partnership in respect of part-

nership assets, which might be owing to them in differen t
amounts . In my opinion the assets of a partnership are due to
the partners according to their individual interests in the con-

cern, and it is a matter which can be arranged when the sal e
takes place just as easily as if the amount paid in cash was after -

wards divided. There is no question here as to the non-regis-
tration of a deed enabling assets to be paid for in fully paid u p
shares, because the articles of association nowhere treat the busi-

ness of the defendants as a specific object for which the Compan y
was formed. The transaction here was slightly varied as to th e
shares, as the amount received was $8,187 .21 in lieu of $8,127.21 ,

but this sum of $60 is of little importance as it only varies th e
distribution of the shares and does not alter the number whic h

were handed to the defendants .

The cases cited by Mr . Taylor, In re New Eberhardt Compan y

(1889), 43 Ch. D. 118 at p . 129 ; In re S. Frost & Co., Limited

(1899), 2 Ch. 207 and Fothergill's Case (1873), 8 Chy. App. 270 ,
are all cases on the construction of section 50, where the agree-

DRAKE, J .

ment as to taking paid up shares was by some contract file d
with the Registrar of Joint Stock Companies . These cases d o
not apply . The only question here is whether or not the signa-
tories to the memorandum of association are at liberty to set off
the calls on these shares against property transferred b y
them to the Company . There were no other shares issued, an d
in my opinion the judgment is right, and this appeal should b e
dismissed with costs .

IRVING, J. : The authority of Spargo's Case, L.R. 8 Chy .
407, decided in 1873, for a long time rested under suspicion, bu t
it was finally established in Laroeqae v . Beauchennin (1897), A .

C. 358, and acted upon without question in North Sydney In -

IRVING, J.
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FULL COURT vestment and Tramway Co. v. Higgins (1899), A.C. 273 .

1903 The effect of the decision in Spargo's Case was to strike out o f
Jan . 27 . section 25 of the Companies Act, 1867, section 50 of our B.C .

TURNER
Statute, the words " in cash " and to recognize as sufficient th e

v .

	

principle of payment in " meal or malt . " In each case the
COWAN

question is, does the transaction amount to that which would
have been pleadable in an action at law for calls on the shares as

payment ?

In the present case there was a sum payable immediately by

the three defendants for shares subscribed by them, and there
was a larger sum immediately payable by the Company to th e

defendants for the purchase money for the stock-in-trade which
the Company had by resolution agreed to buy, and of which the y

took possession . The learned Chief Justice found that the trans -

action was an honest one entered into after a fair valuation o f

the property. I confess that that finding goes a long way with

me, and that under those circumstances a settlement of the
account between the parties, made by them, is not to be over -

turned because the formality of issuing shares to the defendant s
jointly was not observed.

This view, viz. : that a convenient mode of carrying out th e
arrangement, was adopted in the case of In re Barrow-in-Furness

and Northern Counties Land and Investment Co. (1880), 14 Ch .

IRvixc , s . D. 400, and I think we may now, in considering what has bee n
done, adopt that view .

As to the alternative proposition that the shares paid for wer e
not the shares subscribed for, I should think that the presump-
tion would rather be that a man intended to appropriate th e
money coming to him from the Company in satisfaction of th e
debt he then owed the Company than that he intended to incu r

further liabilities by taking additional shares The whole evid-
ence bears out the idea that this was in fact the case . In Coates '

Case (1873), L.R. 17 Eq. 169, a somewhat similar question wa s
decided on the facts surrounding the transaction, although in the
memorandum of association it was not so expressed .

I agree with the Chief Justice that we must not attach to o
much importance to the expressions used by laymen in giving
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evidence on technical matters as to what they did, or thought FULL COUR T

they were doing, and think this appeal should be dismissed .

	

190 3

MARTIN, J . : This case is not without difficulty, and the line 	
Jan . 27 .

of distinction is a fine one, but with some hesitation I have, after TURNER

a further consideration of the cases mentioned in the judgment COWA N

of the learned trial Judge, reached the conclusion that I a m

unable to say he has wrongly applied the law to the facts of thi s

case, and consequently his decision should be affirmed for the
reasons in his judgment mentioned .

Appeal dismissed.

JONES
not, were intended to make the Judge give a readier credit to th e
plaintiff's case . For the defence, witnesses were allowed to give evid -
ence shewing that the plaintiff and his witnesses in respect to the same
mineral claim, had been parties or privy to a fraudulent transactio n
involving perjury and conspiracy and tending to shew that a lik e
fraudulent scheme was being attempted in this case, and the resul t
was that the Judge was so influenced by this evidence that he gave
judgment for the defendants :

Held,by the Full Court, that the said evidence on behalf of defendants wa s
properly admitted .

APPEAL from the judgment of CRAIG, J., in the Territorial

Court of the Yukon dismissing the plaintiff 's action with costs .
The action was brought to set aside a bill of sale of a mineral Statement

claim. The claim was recorded in the name of the plaintiff, wh o
gave one Barlow a power of attorney to deal with it, and the de-

fendants claim title under a bill of sale which purported to b e

D'AVIGNON v. JONES ET AL.

	

FULL COURT

Evidence—Relevancy—Evidence to contradict .

	

1902
April 16 .

	

In an action to set aside a bill of sale of a mineral claim on the ground
that it was a forgery by one of the defendants, evidence was given by D'AvIUNO N

	

plaintiff and his witnesses as to matters which, whether material or

	

v .
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FULL COURT executed by plaintiff in favour of the defendants Rutledge an d
1902

	

Davis. The plaintiff 's case was that his signature to the bill o f

April 16 . sale was a forgery by Rutledge .

D'AviGxox The statement of claim alleged that the plaintiff at the date o f
z .

	

the alleged bill of sale was the duly recorded owner of the place r
JONES mining claim No. 13 on Gold Run Creek . By a joint statemen t

of defence the defendants originally denied each and every allega -
tion in the statement of claim, pleaded that they purchased th e
said claim from the plaintiff, and subsequently an amended state-
ment of claim was delivered on behalf of Davis denying th e
allegations in plaintiff' s claim and alleging that he purchased his
interest through Rutledge, who at the time was a real estate an d
mining broker in the City of Dawson, and who came to him
and offered the said interest for sale, whereupon he havin g
searched the title and finding the same clear, paid over to Rut -
ledge the moneys asked by him for the said interest as the agen t
of the plaintiff, and instructed Rutledge to procure the sai d
interest and record the same in his (Davis ' ) name, and Rutledge
did procure a bill of sale from the plaintiff, which is the bill o f
sale recorded in the Gold Commissioner ' s office.

At the trial, D'Avignon swore that he himself staked the clai m
and in his evidence on this point, and also in regard to his deal-

ings with the claim, he was corroborated by Hildebrand, a wit-
ness on his behalf. Barlow, was also a witness for the plaintiff,

Statement and swore that the claim was staked by plaintiff .
For the defence witnesses were called and allowed to giv e

evidence shewing that Barlow, Hildebrand and D 'Avignon had
in the location and record of the same claim been parties or privy
to a fraudulent transaction involving perjury and conspiracy and
tending to shew that a like fraudulent scheme was bein g
attempted in this case . It was shewn that the claim was really
staked by Barlow, but as his right of staking in that district had
been exhausted, as he had already staked a claim and could no t
under the law stake another, he used the plaintiff 's name with
the intent to defraud the Crown .

At the trial, CRAIG, J., gave judgment in favour of the defend -
ants, but in his judgment he said that if it had not been for the
evidence given to discredit the testimony of Barlow, D ' Avignon
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and Hildebrand, his judgment would have been in favour of the

plaintiff
The appeal was argued at Victoria in January, 1902, befor e

WALKEM, IRVING and MARTIN, JJ.

Peters, K.C., and A. G. Smith (of the Yukon bar), for appellant .

Davis, K.C., and Wade, K.C. (of the Yukon bar), for respondents .

The following authorities in reference to the admissibility o f

the evidence were referred to in the argument :

By counsel for the appellant : Phipson's Evidence (1898), 167 ;

Taylor on Evidence, p. 229 ; Wilkin v. Reed (1854), 23 L.J ., C .P.
193 ; New Zealand and Australian Land Co. v. Watson (1881),

7 Q.B.D. 374 at p. 382 ; Jacobs v . Layborn (1843), 11 M. & W. Argument

685 ; Robinson & Joseph's Digest at 2,579 ; Yardley v. Arnold

(1842), 10 M. & W. 141 .

By counsel for respondents : King v. Haney (1873), 46 Cal.
561 Thompson on Trials, p. 575 ; Harrison v . Courtauld (1830),

1 Russ . & M. 428 ; Corporation de Sutton Goldfield v. Wilson

(1684), 1 Vern . 254 and Moorhouse v. De Passou (1815), 19 Ves .
433 .

On the 16th of April, 1902, the judgment of the Court wa s
given dismissing the appeal with costs, and the following judg-

ment was delivered by

IRVING, J . : The plaintif fs case rests on the charge of forger y
being established against the defendant Rutledge. To affix the
stigma of fraud to a man is so serious a matter that the Judge s
have again and again laid it down that fraud charged, must b e
sheeted home with nearly the same degree of certainty as

Judgment
is required to convict a man of a crime .

Now, in the present case, the evidence of the plaintiff as to th e
forgery, rests on the evidence of Barlow—his evidence, if believed ,
is fatal to the defendant. The learned Judge who tried the cas e
says that his story was given in a straightforward way and no t
shaken in cross-examination.

The defendants were allowed to call witnesses who gave
evidence shewing that Barlow, Hildebrand and D 'Avignon had,
in the past, been parties or privy to a fraudulent transaction in -
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FULL COURT volving perjury and conspiracy, and that a like fraudulen t

1902

	

scheme was being made use of in this case .

April 16.

		

The result of this evidence was that the learned Judge los t
confidence in Barlow, and returned a verdict of " not proven . "

D 'AVIGNO N
v .

	

The question for our decision is, was this evidence admissible ?
JoNcs In cases of fraud a great deal more latitude is allowed as t o

the reception of evidence than in ordinary cases . This principl e

applies as well to evidence produced by the defendant resistin g

a charge of fraud as to evidence submitted by the plaintiff i n

support of the accusation. In McDonald v . Johnston (1889), 1 6

A.R. 430, a new trial was ordered because of the failure t o

recognize this principle.

In conformity with that rule, and to render Barlow's story a s
to the forgery more probable, Hildebrand and D'Avignon gav e

evidence as to matters not raised by pleadings—this evidenc e
was either rightly or wrongly admitted . If rightly admitted,
it would be on the ground that it was material to the case, as

it was calculated to make, and did make, the Judge give a

readier credit to the substantial part of Barlow's story . The

plaintiff having elected to make this evidence relevant to th e
issue, I think the defendants were at liberty to contradict it .

Taking the question the other way, that the evidence of
Hildebrand and D'Avignon as to the staking and recording wa s

immaterial and that it ought to have been objected to, and tha t
Judgment failure on the part of the defendant to object, cannot make i t

material or relevant. There can be no doubt in any person' s

mind why it was that the plaintiff put in that evidence . In my
opinion, whether it was strictly admissible or not is immaterial—

the offering of fabricated evidence with the intent that it shoul d
operate on the mind of the Judge was sufficient—it then becam e

open to the defendant to prove its fabrication and consequentl y
its falseness, to dissipate the charge of fraud brought against him .

The plaintiffs having given that evidence, I think it was open
to the defendant to shew that the plaintiff's witnesses were in
conspiracy against him to give false evidence, and that thei r
relationship to each other and to the plaintiff was such tha t
their evidence would be biased in favour of the plaintiff—Thomas

v . David (1836), 7 C. & P. 350. In making his defence the
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defendant was at liberty to resort to circumstantial evidence, FULL COURT

and what circumstantial evidence could be more relevant than

	

1902

that the plaintiff was suborning false witnesses to give colour to April 16 .

the story of his chief witnesses? This conduct of the plaintiff is
D' AvmmoN

relevant also as shewing the weakness of his case.

	

v .

It is suggested that there should be a new trial—with defer-

	

JONES

ence I think not—Le Lievre v. Gould (1893), 1 Q.B . 499 .

The trial Judge offered an adjournment—but as the plaintiff

elected to proceed with the trial, I think he should be bound

by the result .
Mr. Justice WALKEM agrees that the appeal should be dismis-

sed, and is of opinion that a new trial would be useless .

Appeal dismissed .

Note :—An appeal to the Supreme Court of Canada was dismissed i n
November, 1902 .

NICHOL v . POOLEY ET AL .

Costs—Criminal libel—Taxation or action for—Stay—Cr . Code, Secs . 833-85 .

	

190 2

Appeal from the decision of IRVING, J ., reported ante p . 21, dismissed .
Quaere, where costs are taxable under section 835 of the Criminal Code, on

what scale should they be taxed ?

APPEAL by defendants from judgment of IRVING, J., on a
summons by defendants to stay all proceedings on the groun d
that the plaintiff had no right to maintain the action and tha t
the same was vexatious and an abuse of the process of the Court .
The judgment appealed from is reported ante at p . 21 .

The action, as appeared by the statement of claim, was to re -
cover the amount of costs incurred by the plaintiff by reason of
an indictment brought by the defendants against him for crim-
inal libel, upon which a verdict of not guilty and judgmen t
accordingly had been rendered at a third trial ; the two former
trials having been abortive owing to the jury disagreeing in eac h
instance .

FULL COUR T

June 24 .

NICr3oL

V .

POOLE]

Statement
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Upon the application of the accused in Rex v. Nichol, McCoLL ,

J., had made an order for a commission to examine witnesses fo r

the defence in England, and by the order had reserved the cost s

of the commission to be dealt with by the Judge who should tr y
the indictment. The commission evidence was used by th e

accused at the first two trials, but not at the third trial .
The plaintiff, after judgment had passed for him on the indict-

ment, delivered to the defendant a bill of costs incurred by
reason of the indictment under section 833 of the Criminal Code ,

and obtained an appointment from B . H. T. Drake, the Registra r

of the Supreme Court, who had also acted as Clerk of the Cour t
at the criminal trial, for the taxation of the plaintiff's costs.

The plaintiff and defendants by their solicitors attended upo n
the appointment, the taxation was proceeded with, and all th e

items were passed upon by the taxing officer, but the taxation

was not closed because the officer had refused to allow to th e

plaintiff the costs of the commission evidence without an orde r
of the Judge who tried the indictment. The officer had allowe d
to the plaintiff his costs of the two abortive trials, though

objected to by the defendants. The plaintiff Nichol thereupon
made an application in Rex v. Nichol, upon notice of motion, to

DRAKE J., who had tried the indictment, for an order that th e
costs of the commission reserved to be dealt with by the tria l
Judge by the order of MCCoLL, J., be taxed and paid to him .

On the return of that motion, DRAKE, J., ordered the plaintiff' s
application to be dismissed, holding that the plaintiff was no t
entitled to any of the costs of the abortive trials, and was there -
fore not entitled to the costs of the commission as the evidenc e

had not been used at the last trial (Rex v. Nichol (1901), 8 B .C .

276) .
The taxation was not closed, but the plaintiff then brough t

this action and delivered as particulars under his statement o f
claim the same bill of costs that he had submitted to taxation .

IRVING, J ., held that the plaintiff should not be allowed t o
pursue both remedies at once, but as in the criminal proceeding s
there was no appeal, he should be allowed to proceed with thi s

action on terms .
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Statement
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The appeal was argued at Victoria on the 23rd and 24th of

June, 1902, before HUNTER, C .J., WALKENI and DRAKE, JJ .

Cassidy, K.C., and Luxton, for the appeal : Taxation of the
bill and an allocatur are conditions precedent to the right o f

action : see section 835, which provides for the recovery of th e

amount either by warrant of distress or action, and a warrant o f

distress can only be applicable to an ascertained sum : Odger on

Libel, 643 ; Mackay v . Hughes (1901), 19 Que . S .C . 367 indicates
that the action may be brought, but that proceedings will b e

stayed till a taxation is had, so that a taxation is the proper
mode of ascertaining the amount, and action or distress th e

mode of recovering the amount when ascertained . The plaintiff
having proceeded with taxation is bound by the result .

This is not a case of a plaintiff pursuing two remedies at th e

same time, but of a party who, having a judicial mode of pro-

cedure and determination open to him, adopts that mode, and ,
obtaining a result contrary to his desires, proposes to treat wha t
has taken place as a nullity and to re-agitate the matter de novo

in another form in the same Court . If plaintiff was dissatisfie d
with the decision of DRAKE, J., he should have appealed . As to

the condition nominated in the judgment of IRVING, J., that th e
plaintiff should submit to the decision of the trial Judge herei n
as to the costs of the taxation in Regina v . Nichol, there is no
power to relegate that matter to the decision of the Judge. The
base of this application is that the exercise by the Court of th e
jurisdiction to stay the action is the only mode of redress ope n
to the defendants on the facts . Before the Judicature Act they
could have pleaded the pendency of the taxation proceeding s
in abatement, but pleas in abatement being abolished (Order 21 ,
r . 20) the motion to stay is the only available substitute and
matters of abatement are now tried on affidavit on such motions :
see An. Pr . (1902), 404 ; McHenry v. Lewis (1882), 22 Ch. D .
397 and The Christiansborg (1885), 10 P.D. 141 at p. 153. If
the question is not dealt with on this motion it cannot be raise d
in any other way : see also Earl Poulett v. Viscount Hill (1893) ,
1 Ch. 277 at p . 281 .

The subject matter of the statement of claim is not res judi -
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NULL COURT cata nor is there an estoppel in the strict sense by reason of th e

1902

	

taxation, or order, as there is no record, in the technical sense ,

June 24, the proceedings being in their nature interlocutory . The

--

	

defendants cannot therefore take advantage of the point by plead-

r .

	

ing. As a defence these facts may in law constitute no answe r
I OOLI.P to the action, but in substance there is an equitable estoppel an d

the Court in the exercise of its general jurisdiction will not per-

mit the action to proceed : see Stephenson v. Garnett (1898), 1
Q.B. 677 and In re May (1885), 28 Ch . D. 516 at p. 518. The
authorities which indicate that the Court should not, except in a
very plain case, dismiss an action on the ground that the state-

ment of claim discloses no reasonable cause of action, or is frivo -
lous, have no application to the present motion which goes behind

the statement of claim and appeals to the general jurisdiction o f
the Court to stay vexatious proceedings and it must be dealt
with on the base that it is the only recourse of the defendants .

Davis, K.C., for respondent : A successful defendant by tak-
ing proceedings by warrant of distress to recover his costs woul d

get into a sea of doubt in working out his proceedings . Who is
" the proper officer to determine " the amount of costs ? But a
debt is created by section 833 and the action lies without more ;
the language is clear and must be given its ordinary meaning.
The English statute (6 & 7 Viet ., Cap. 96, Sec . 8) is materiall y

different from ours. He cited Richards() ?a v . Willis (1873), 42
Argument

L.J ., Ex. 68 and Reg. v. Steel (1876), 1 Q.B.D. 482 .

See facts as shown in Rex v. Nichol (1901), 8 B.C . 276 and
from which leave to appeal was procured and a case was state d
by the Judge, but I came to the conclusion that there was n o
right of appeal as the order was made in a criminal matter i n
which there was no conviction : see section 742 ; Rex v. Trepanier

(1901), 4 C.C.C. 259 and Reg. v . Mosher° (1899), 3 C.C.C. 312 .

As to the question of the costs of the abortive trials decide d

against defendant in Rex v. Y ichol, supra. The defendants '

motion was to be allowed the costs of the commission evidenc e
which had been reserved by the order under which the commis-

sion was issued for the trial Judge and on that motion th e
authorities as to the costs of the abortive trials were not cited,

but the Judge came to the erroneous conclusion that the costs of
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the abortive trials could not be allowed to the defendant, and of Fum, COUR T

course the costs of the commission fell with the rest. The tax-

	

190 2

ing officer at first taxed all our costs except those of the commis- June 24 .

sion and then on the motion for commission costs only defendant
neuor,

was deprived of all the costs of the first two trials, the judgment

	

v .

being founded on Brown v . Clarke (1843), 12 M. & W. 24, but PooLEr

now the costs of the abortive trials follow the event : see Creen

v . Wright (1877), 2 C.P.D. 354 and Field v . Great Northern

Railway Co . (1878), 3 Ex. D. 261 .

Bartlett v. Higgins (1901), 2 K .B. 230, shews that we are
entitled to the costs of the commission .

Section 835 is new and is not connected with section 833 ;
835 only refers to costs ordered to be paid by a Court, but th e
plaintiff in this case can bring his action without an order : see
Richardson v. Willis (1872), L .R. 8 Ex. 69 .

As to his alibi pendens, that there is another action or that the
matter is being agitated elsewhere is not a ground of estoppel —
it is only a ground for putting a party to an election : Behrens
v . Pauli (1837), 1 Keen, 457 and McHenry v . Lewis (1882), 22
Ch. D. 397 . The taxing officer is not " a Court of competen t
jurisdiction " and besides he gave no decision so the doctrine o f
res judicata cannot be used against us .

The other side are appealing to the Court 's discretion, but at
the same time seeking to take advantage of the highest kind o f
a technicality ; they are trying to shut us out of our appeal on Argument

the ground of quasi consent or acquiescence, but that is a crim-

inal proceeding and the ordinary civil rules don' t apply : Reg. v .
Judge of the County Court of Shropshire (1887), 20 Q .B.D. 24 8
and Stephenson v. Garnett (1898), 67 L .J., Q.B. 447 at p . 449,
Smith, L J . If there is any doubt at all the action should b e
allowed to go to trial .

Cassidy, in reply : These costs are " ordered to be paid " and
section 835 applies to them. The judgment for defendant car-
ries an order for the costs sub silentio. The practice in Englan d
is to take the order out in the form of a side bar rule : Reg. v .
Latimer (1850), 15 Q.B. 1,077 .

The " proper officer " is persona, designate as the tribunal t o
adjudicate. The only jurisdiction of this Court is to furnish
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machinery to collect the amount ascertained if unpaid as an
alternative to proceedings in distress . It is a nominated remedy .
It may be that there is no appeal from the decision of th e
"proper officer " to a Judge of this Court : see Reg. v. Newhouse
(1853), 22 L.J ., Q .B. 127, but that accentuates the position tha t
the proper officer is the only tribunal having jurisdiction to
ascertain the amount, and not this Court .

The Appellate Court has always power to set aside any order
of a Judge made without jurisdiction : see Strong, J ., in In re

Sproule (1886), 12 S.C.R. 140, and the defendant should hav e
appealed. The taxation was not closed and Mr. Justice DRAKE 'S
judgment may be taken as an advisory determination by an
arbitrator before whom the parties went. We prefer that th e
plaintiff should now have leave to appeal from Judge DRAKE 'S

order. At all events either this action does not lie, or it is improp-
erly brought after what has taken place and it is vexatious .

HUNTER, C .J ., said the Court was unanimously of the opinion
that the appeal should be dismissed. The jurisdiction to stay
ought to be exercised only in a plain case . The defendants should

be allowed to plead any estoppel which they may think exists
by reason of the taxation proceedings or the rulings of Mr .

Justice DRAKE. We would suggest that the parties shoul d
settle as there may be a radical difference of judicial opinio n

both here and at Ottawa as to what is meant by the " lowes t
scale of fees allowed in such Court " in paragraph 835, i.e., whether

it is the Supreme Court tariff or the lowest County Court tariff
which is sometimes allowed in a Supreme Court action .

	

Appeal dismissed with costs	

liberty to defendants to amend defence
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DAVIDSON v . FRAYNE ET AL .

	

HUNTER, C .J .
In Chambers)

Lien, woodman's—Lumber—Saw-mill men .

	

1902

There is no lien given to saw-mill men by the Woodman's Lien for Wages Nov . 14 .

Act, but only to those engaged in getting the timber out of the forest . DAVIDSON

SUMMONS on behalf of defendants and John Black & Co ., who FxeYxE

claimed to be the owners of the lumber in question for an orde r

to set aside an attachment issued under section 13 of the Wood -

man 's Lien for Wages Act.
Defendants sold and shipped a scow load of lumber sawn in

their saw mill at Port Renfrew to John Black & Co ., in Victoria ,

where it was seized under an attachment issued under the said Statemen t
Act by the Registrar of the County Court at the instance of the

plaintiff who was an employee in defendants ' mill and had been

employed in sawing or manufacturing the logs into lumber .
The summons was argued on 14th November, 1902, before

HUNTER, C.J .

Higgins, for the summzions .

Jay, for plaintiff.

Harold Robertson, for the Sheriff

HUNTER, C.J . : The Act gives no lien for work done in a saw -

mill, but gives it only to those engaged in getting the timber Judgmen t

out of the forest, which indeed the title chews .
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FULL COURT

1903

Jan . 29 .

McLEOD v. WATERMAN ET AL.

Practice—Entering action for trial—Order to enter for trial and proceed a t

next Sittings—Adjournment of Sittings .

MCLEOD An order, made on defendants' application to dismiss for want of prosecut-
e'

	

ion, that plaintiff set down his action for the next Sittings at Nelso nWATERMAN
and proceed with the trial, otherwise the action do stand dismisse d
without further order, dispenses with a notice of trial ; and if before the
date fixed for the Sittings at the time the order was made the Sitting s
are adjourned it is a compliance with the order by the plaintiff if he
enters the action for the later date and is ready for trial when the case
is called .

APPEAL from judgment of MARTIN, J.

At Nelson, on the 10th of October, 1902, on the return of defend -
ants ' summons to dismiss for want of prosecution, HUNTER, C.J . ,
ordered "that the plaintiff do set down this action for trial a t
the next Sittings of this Honourable Court and proceed with th e

trial thereof, and that in default of so doing this action do stan d
dismissed without further order . " At that time the next Sit -
tings to take place at Nelson had been fixed for the 2nd o f
December, but on the 27th of November, the Deputy District
Registrar at Nelson, acting at the direction of the Judges who
were then engaged in the Full Court, gave notice that th e
Sittings fixed for the 2nd of December, had been adjourned unti l

Statement the 15th of December ; the notice was given to the solicitors i n
the District and was posted in the Court House in Nelson . The
plaintiff gave no notice of trial, and did not set the action dow n
for trial until the 10th of December. When the case was called
on at the adjourned Sittings, before MARTIN, J., he held that th e
order of the Chief Justice eliminated the necessity for a notice
of trial, but that the action should have been entered for the firs t
day of the Sittings of the 2nd of December, and that it was
therefore wrongfully on the list. His Lordship then directed
the Registrar to make the following entry in his minute book :

" Court refuses to try the case . Registrar ordered t o
strike the case off the list . No order for costs or any other
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order, case being already disposed of by order of the Chief FULL COURT

Justice—nothing before this Court to try—Entry of record was

	

1903

a nullity . "

	

Jan . 29 .

The plaintiff appealed and the appeal was argued at Victoria
McLF:o n

on the 29th of January, 1903, before HUNTER, C .J ., WALKEM and

	

v .

IRVING, JJ .

	

WATERMAN

Wilson, K.C., for appellant : The case was set down in com-

pliance with the order. When notice of trial of an action outside

Victoria is given, there is no rule requiring the action to be

entered or set down for trial at any certain time ; the order dis-

penses with notice of trial ; setting down for trial is a mere

matter of form. " Next Sittings " means " Sittings actuall y

next held . " He cited Rules 342-6 ; Reg. v. Justices of Surrey

(1880), 6 Q .B.D. 100 and Toronto Type Foundry Co . v. Tucket t

(1897), 17 P.R. 538 .

S. S. Taylor, K.C., for respondent : The order of the Chie f

Justice leaves it at the plaintiff's option as to setting the actio n

down and going to trial, or letting it go by default ; it is not an

order that it be set down at all events, and therefore it does not Argument

dispense with notice of trial. Notice of trial is a condition pre-

cedent to entering an action for trial, and entering is a conditio n

precedent to trial ; it should have been entered for Sitting s

beginning on the 2nd of December, which was the next Sitting s

contemplated at the time the order was made : see B.C. Stat .

1901, Cap. 14, Sec . 5 . There was no power to adjourn the Sit-

tings, and on the 2nd of December we got a judgment in ou r

favour by the operation of the Chief Justice 's order and we are

entitled to hold it ; it is not a question of hardship. He cited

Baxter v . Holdsworth (1899), 1 Q.B. 266 at p . 271 .

HUNTER, C.J . : I am of opinion that the spirit of the order

was complied with. The order that the plaintiff should set th e

action down for trial at the next Sittings and proceed with the

trial operated so as to render a notice of trial unnecessary an d
immaterial, as it gave notice to the defendants equally with the

BUNTER, C.J.

plaintiff to be ready for trial . By " next Sittings " is meant th e

next Sittings actually held and not a Sittings appointed to b e

held, but which is postponed, before the time for entry for trial
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has expired, to some other date. It cannot be contended that th e
plaintiff was bound to go through the formality of being presen t
and of having his witnesses at the Court House on the da y
originally fixed for the Sitting, although it had been postponed ,
and yet this is as much a term of the order as the setting dow n
for trial . The appeal should be allowed without costs and th e
costs below should be costs in the cause.

WALKEM, J., agreed with HUNTER, C.J .

IRVING, J . : Under the order the defendant was entitled t o
rely on the established practice . He had a right to expect tha t
the notice of trial would he served .

The scheme of the Rules is to make the service of the notic e
a condition precedent to the entry for trial ; and the entry for
trial a condition precedent to the trial . This notice and th e
entry are required so that the defendants may know whether o r
not they must prepare for trial.

It is said we must read the order of the Chief Justice as elim-
inating these intermediate steps before trial . I can see nothin g
in the order to justify this contention ; such a construction
would place the defendants in a most unfair position .

Appeal allowed without costs (Irving, J., dissenting) —
Costs below costs is the cause .

37 2

FULL COURT

190 3

Jan . 29 .

MVIcLEO n
V .

WATERMA N

WALKEM, J.

IRVING, J .
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IN RE VANCOUVER INCORPORATION ACT, 1900, IRVING, J.

AND B. T. ROGERS .

	

1902

Assessment—Vancouver Incorporation Act, 1900, Cap . 54, Sees . 38 and 56— March 30 .

Valuation of improvements—Mode of—Decision of Judge on appeal from FULL COUR T
Court of Revision—No appeal from.

	

—
Dec. 3 .

No appeal lies from the decision of a Judge on an appeal from the Court of -
Revision, had under section 56 of the Vancouver Incorporation Act .

VAN
C IN R R

OUVr;x
An objection to an appeal on the ground that the Court has no jurisdiction INCORPORA -

to hear it is not a preliminary objection within section 83 of the TION AcT
Supreme Court Act .

Although the Full Court has no jurisdiction to hear an appeal it has juris-
diction to award costs in dismissing it .

Under section 38 of the Vancouver Incorporation Act, 1900, all ratabl e
property for assessment purposes, shall be estimated at its actual cas h
value as it would be appraised in payment of a just debt from a solven t
debtor :

Held, per IRVING, J ., that in estimating the value of an expensive residenc e
built by its owner, it is fair to assume that the owner will not permit
his property to be sacrificed, and therefore a valuation approaching to
nearly the actual cost is not excessive.

APPEAL from judgment of IRVING, J., refusing on an appea l
from the Court of Revision to reduce the assessment of a certain
lot and the improvements thereon in the City of Vancouver, and statement
being the property of the appellant, B . T. Rogers.

The judgment appealed from was as follows :

30th March, 1902 .
IRVING, J . : The Court of Revision having fixed the value o f

the improvements at $46,000, Mr. Rogers appeals .
The building is just completed . Its cost to the owner was

something considerably in excess of the sum of $50,000. The
assessor says he valued it by endeavouring to arrive at its cost ,
he took into consideration the value of material and cost of con-
struction. His estimate is some $6,000 less than the actual cost .

IRViNG, J .

Mr. McFarland, a real estate agent, says that its value i s
$20,000. He fixes the value by reference to its revenue produc-
ing qualities.
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IRVING, J .

	

By the statute the buildings are to be valued at their actua l

1902

	

cash value as they would be appraised in payment of a just deb t

March 30, from a solvent debtor .
If we assume there is no one going to purchase the property ,

Dec. 3 . fectly fair to assume that the " solvent debtor " will not permi t
IN RE his property to be sacrificed . I do not mean to say that any-

NC0Ep vRR th iINCORPORA-

	

npì should be added for sentimental reasons, e .g ' , because the
TrON ACT house is a man's home. I think that as the owner was willin g

to pay a handsome figure for a handsome building, he must b e

taken into account as one of the possible purchasers in th e
appraisement of the property.

I cannot say that the amount fixed is excessive . I feel tha t
the assessor has placed the valuation at its highest figure, but I

do not see that I can reduce it.

The appeal came on for argument at Vancouver on the 3rd o f

December, 1902, before HUNTER, C,J., DRAKE and MARTIN, JJ . ,
when

Davis ,

	

'K.C., for respondents, took the preliminary objectio n

that the Court had no jurisdiction to entertain the appeal .

L. G. hlePhillips, K.C., for appellant : No notice of this pre-

liminary objection has been given as required .
Per euriam : It has been frequently held by this Court tha t

Argument
an objection to the jurisdiction is not a preliminary objection .

Davis : This matter has never been in Court : see section 5 6
of the Vancouver Incorporation Act, 1900, providing for an
appeal from the Court of Revision . The Judge is a persona

designata and so there is no appeal from him ; he has to giv e

summary judgment and the proceedings must be concluded i n
one month. He referred to R.S.B .C. 1897, Cap, 56, Sec. 76 ;

Doyle v. Dufferin (1892), 8 Man. 294 ; Dominion Railway Act ,

1888, Cap . 29, Sec . 165 ; Re Toronto, Hamilton and Ru ido

Railway Co. and Hendrie (1896), 17 P.R. 199 ; Canadian

Pacific Railway Co . v. Little Seminary of Ste. Therese (1889), 1 6

S.C.R. 606 ; Re Sheffield Waterworks Act, 1864 (1865), L.R . 1

Ex. 54 and Re Young (1891), 14 P.R. 124.

McPhillips : The Court of Revision is a Statutory Court ,

FULL COURT
the value might be nil, but we cannot assume that . It is per -
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The statute expressly constitutes it and calls it so, and gives it IRVING, J .

all the necessary powers of a Court : Harrison's Municipal

	

190 2

Manual, 5th Ed ., 755, note (q .) and Appeal from Court of Revi- March 30 .

lion (1870), 6 C .L.J . 295.
FULL COURT

This is an appeal to a Court, and not to a Judge. The section

		

_.
Dec . 3 .

referred to clearly shews this .

Appeal to the "Supreme Court " is expressly referred to in
Ix RE

VANCOUVER

section 55 of the Vancouver Incorporation Act, 1900, and by 1NCORPORA-
TION ACT

section 56, sub-section 1, the notice of appeal from the decision

of the Court of Revision must be served on the District Registra r
at Vancouver.

[HUNTER, C .J. : I think there is no doubt that it is a Court] .
Then if this is an order of a Court there is an appeal : see section

76, Cap . 56, R.S .B .C . 1897 : " An appeal shall lie . . . from
. . . every . . . order . . . made by . . . a Judge

. whether in respect of a matter specified in the rules of
Court or not. "

The Municipal Clauses Act, Cap. 144, Sec. 135, Sub-Sec . 6 ,
gives an appeal to the Court of Appeal from the decision of th e
Judge, and the power is there conferred on the Judge in

words similar to those used in our case, and it is a fair assump-
tion that the Legislature intended to_give in Vancouver, wher e

much larger sums are involved, the same right of appeal as in
rural municipalities . And if the sections of the Vancouver In- Argumen t
corporation Act are read in this light, it is clear that there is a
right of appeal.

None of the cases cited were cases where the Judge was given
the right to hear witnesses or to take evidence, or to do anythin g
in the nature of the power given to a Court, while in this cas e
the matter which comes before the Judge is a judgment of th e
Court, and there is a clear distinction between such cases, as

counsel for respondent cited and cases merely under the Railwa y
or other similar Acts, and this case is a review by a Judge of th e
Supreme Court of the judgment of an inferior tribunal. He
referred to City of Halifax v. Reeves (1894), 23 S.C.R. 340 ; In

re Durham County Permanent Benefit Building Society (1871) ,
7 Chy. App. 45 ; Co'poration of Peterborough v. Overseers of
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IRVING, J . Wiltshorpe (1883), 12 Q.B.D. 1 and Walsall Overseers v. London

7.902

	

and North Western Railway Co . (1878), 4 App . Cas. 30.

March 30 .

	

Per curiam : There is no jurisdiction to hear this matter .
FULL COURT An appeal is not given in terms here ; it must be expressly given ;

Dec . 3 . nor looking at this group of sections does the intention appea r
to be to have any other appeal than the one given to the Judge

Ix R E

VANCOUVER therein referred to ; it is not as though the appeal were given to

ITOx .,CT this Court or a Judge thereof, in which case the question o f
persona designata would not arise . It may be as the counsel

for the appellant contends that the result may be a hardship ,
but this Court cannot usurp jurisdiction even in such a case .
The fact that an appeal to this Court is expressly given in th e
general Municipal Act is a strong circumstance to shew that n o

Judgment appeal other than that to the Judge is given in the case of thi s
municipality which is incorporated by special Act, as is als o
the circumstance that the matter is to be decided within on e

month from the , final revision. The proceedings are before th e
Judge, but not in the Court . The appeal must be dismissed .

McPhillips : I ask that no costs be allowed.
Per curiam : This Court frequently dismisses an appeal with

costs which it has no jurisdiction to entertain .

Appeal dismissed with costs .
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BELCHER ET AL v. MCDONALD .

Yukon appeal—Extension of time for appeal by Full Court—Jurisdiction .

Practice—Pleadings—Amendment at trial to conform to evidence .
Judgment, final in part and interlocutory in part—Appeal from—Duty o

party taking out order or judgment to make it clear .

By the Yukon Territory Act (62 & 63 Viet ., Cap . 11) the Supreme Court o f
British Columbia sitting together as a Full Court is constituted a Court
of Appeal from final judgments of the Territorial Court, and notice o f
appeal shall be given within twenty days after judgment . From inter-
locutory orders or judgments there is no appeal :

Held, by the Supreme Court of British Columbia, sitting as a Full Court ,
that it has no jurisdiction to extend the time for appealing .

In an action on an alleged promissory note in the Territorial Court of th e
Yukon, the plaintiffs' counsel at the close of his case, asked leave t o
amend the claim by inserting counts on an account stated, and leav e
was refused . The trial proceeded and the claim on the note was dis-
missed and a reference was ordered for the purpose of taking accounts
and an order to that effect was taken out on the 30th of May, without
specifying the date from which the accounts were to be taken . On
taking the accounts the referee, at the direction of the Judge and as to
which it did not appear that plaintiffs had notice, took the accounts a s
beginning at a date unsatisfactory to plaintiffs, and the referee's repor t
was confirmed by the Judge :

Held, on appeal, that as the plaintiffs should have been allowed to amen d
their pleadings, and although the order of the 23rd of May, being'fina l
so far as the claim on the note was concerned, and an appeal from i t
had not been brought in time, yet as an amendment had been improp-
erly refused, and the Judge in giving his judgment of the 23rd of May ,
had not made it clear to the plaintiffs what his judgment really decided ,
the case should be examined on the merits .

Held, on the merits, that the judgment of DuGAS, J., must be affirmed .
Per HUNTER, C .J ., and DRAKE, J . : In an action embracing several cause s

of action there may be a judgment or order which is final as to one
cause of action and interlocutory as to others, and a party dissatisfied
with the part which is final must appeal within the time limited fo r
appealing from final orders and cannot question its correctness in an
appeal from the judgment at the conclusion of the whole action .

Per HUNTER, C .J . : (1 .) It is incumbent on a successful party to take car e
that any order or judgment in his favour is drawn up in clear and un-
mistakable language, otherwise the benefit of any doubt as to its scope
which cannot be resolved by reference to any prior or contemporaneous

FULL COURT

1902

Nov . 1 .

BELCHE R
v .

MCDONALD
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FULL COURT

	

record or other competent document, should be given to the part y

1902

	

aggrieved .

(2 .) A man is not bound to say yes or no at once when confronted with a
Nov . 1 .

	

demand for the payment of money about which there may be doubt as

BELCHER

	

to his liability to pay, but he is entitled to a reasonable time accordin g

v.

	

to the circumstances of the case, to consider the position and to mak e
MCDONALD

	

up his mind whether he really owes the money or not, and as to wha t

course he will take .

APPEAL from the judgment of DUGAS, J., in the Yukon Ter-
ritorial Court .

This was an action brought against defendant by the execut-
ors of Alexander Calder, who was the defendant's former partne r
in certain mining interests in the Yukon.

The plaintiffs claimed $57,673 .33 in gold dust at $16 pe r
ounce, being the balance alleged to be due on a promissory not e
for $100,000 made by defendant in favour of Alexander Calder,
payable on demand in gold dust at $16 an ounce ; the sum of
$8,797 .80 being Calder 's one-half (after making certain deduc-
tions) of the clean-up for 1899, of claim No . 27, Eldorado Creek ,

Statement and a balance on what was called the James note.
The action came on for trial before DUGAS, J., on the 12th o f

February, 1901, and on the plaintiff s ' case being closed, His Lord -
ship was of the opinion that the $100,000 document was not a pro -
missory note as calling for payment in gold dust, and on the
plaintiff's applying to amend their pleadings by inserting a clai m
on an account stated at the (late of the note, he reserved his deci-

sion and ordered the defendant to proceed with his case . After-
wards the plaintiffs asked for leave to amend by inserting count s

on an account stated as of the date of an interview between
plaintiffs and defendant in relation to the question of the latter's

indebtedness to the estate and tendered written amendments .
The learned Judge refused the amendment, his judgment o n

that point, pronounced on the 13th of May, being in part a s

follows :

Here the plaintiffs have chosen to sue upon what they term a
promissory note, payable in gold dust, and upon a claim for

money, alleged to be payable also in gold dust . They now ask
to amend their statement of claim so as to plead to the alterna -

DUGAS, J .
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tive that there were stated accounts between the deceased, FULL COURT

Alexander Calder, and the defendant on the 19th day of Septem-

	

1902

ber, 1898, whereby a balance of $100,000 was stated to be due Nov . 1 .

by the defendant to the deceased, and that on or about the 15th -
day of April, 1900, there was a stated account between the

BELOxF R

actual plaintiffs, as executors, and the defendant whereby the MCDONAL D

defendant admitted the sum of $50,000 mentioned in paragrap h

2, and the sum of $26,222 mentioned in paragraph 3, as bein g
items of indebtedness by the defendant to the plaintiffs, and, i n

the other alternative, they ask to allege that on the 5th of April ,

1900, an account was stated between plaintiffs and defendan t

whereby the defendant admitted the round sum of $76,000 as an
item of indebtedness due by him to the plaintiffs .

It is not needed for the purpose of this case that I should sa y

how I would have considered this application if it had been mad e
at the opening of the case. Here I believe it has been made too

late for, if allowed, it cannot be said that the defendant coul d
not be prejudiced thereby. In making their case the plaintiffs
limited themselves to the proof of the note and the output of th e

claim No. 27, Eldorado Creek, in the Spring of 1899, so as t o
show what quantity of gold dust the deceased was entitle d

to as his share therein . As far as the note is concerned ,
they directed their efforts in establishing that there must hav e

been a consideration for the same by certain conversations an d
admissions of the defendant. The defendant conducted the DuGAS, J .

cross-examination of the plaintiffs' witnesses accordingly, and ,
though it is only right to admit that the cross-examination was
minutely conducted, yet, it cannot be stated that if the defendan t
had had to defend himself against all the allegations of settle d
accounts between the parties he would not have pushed his cross -
examination further or adopted another mode of defence there -
under, so as to meet squarely such new alleged facts .

It is a question ; therefore, as to whether the defendant woul d
not be prejudiced if such amendment was allowed ; and as I
believe that such a possibility exists ; and, as the plaintiffs have
only themselves to blame for coming so late, even if made i n
proper time, I feel it my duty to refuse the application . I migh t
add that I would further be far from admitting that, even taking
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FULL coma the conversations and admissions of the defendant in the circurn -

1902

	

stances which have been narrated there would be sufficient t o

Nov . 1 . establish an account stated between the parties so as to mak e
thereof any basis for an action. (The learned Judge here refer -

BELCI3ER
v .

	

red to English Ruling Cases, Vol . 2, p . 786, and proceeded) . The
McDov1Ln case cited shews that on appeal it was maintained that th e

Court could not permit an amendment which would change th e
nature of the action, and I hold that after the plaintiff has closed

his case and witnesses have been examined and cross-examined
by both parties the same principle should apply, for I cannot

see here how the defendant could be compensated by costs if the

amendment were permitted .

Having reserved the application for a non-suit, which strictl y

exists no more, I prefer to hear the argument on the merits, afte r
Duaes, J . which, I will adjudge on the whole .

I should have said before that at the second argument th e
plaintiffs abandoned all that portion of the statement of clai m

which is not included in paragraphs 2 and 3, and therefore, th e
whole contestation is now limited to the claim for the balance of

the alleged $100,000, that is, $50,000 and the alleged claim of
$26,222, or whatever may be due thereon.

After argument, the plaintiffs ' claim on the $100,000 note wa s
dismissed on the 23rd of May, and a reference was ordered

for the purpose of taking accounts .
The order in full was as follows :

"It is ordered and adjudged as to the alleged note or pape r
writing, mentioned in paragraph 2 of plaintiffs ' statement of

Statement
claim, that the plaintiffs ' action thereupon and the same is here -
by dismissed .

" It is further ordered that it be referred to Charles Macdonald ,
Clerk of the Territorial Court of the Yukon Territory, to inquir e

into the state of accounts between the deceased, Alexande r
Calder, and the defendant, and to ascertain what amount, if any ,

is due from the defendant to the estate of the said Alexande r
Calder, or from the estate of the said Alexander Calder to th e

defendant ; and generally, to ascertain the state of accounts be-

tween them without reference to the said alleged note or paper
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writing, referred to in paragraph 2 of plaintiffs ' statement of

claim .
" And for the purpose of said reference the referee shall have

access and recourse to the evidence already taken upon the tria l

of this action, but with liberty to him to take cognizance of al l

books, papers and vouchers, and to require such evidence to b e
brought before him as he may think necessary and proper t o

arrive at the true state of accounts between the parties .
" And that the said referee do file his report on or before th e

9th day of June, 1901, with liberty to apply for further time i f

necessary .

38 1

FULL COUR T

1902

Nov . 1 .

BELCHE R
V .

MCDONALD

Statement

" C. A. Dugas ,

" Judge . "
The referee in taking the accounts treated them as beginnin g

1st October, 1898, and found that Calder's estate was indebte d
to the defendant in the sum of $8,846 .31, and he so reported on
10th September, 1901 .

The plaintiffs moved to set aside the report and the defendan t
moved to confirm it and for judgment for the amount found due .
On the motions the following judgment was pronounced b y

23rd September, 1907. .

DUGAS, J. : The plaintiffs, as executors of the estate of th e
late Alexander Calder, are claiming by their statement of claim ,
different sums, amounting in the aggregate, in money and i n
value, to $102,947 .33. The four last items were, after th e
evidence was taken, adandoned by the plaintiffs, and the Court,
having been urged by the learned counsel then acting for them ,
to give its judgment upon item two, alleging a promissory note DUGAS, J .

for $100,000, payable in gold dust, on account of which a balanc e
of $50,000, payable in gold dust, was claimed, and, it being th e
opinion of the Court that this claim was not founded and could
not be recovered under the present action, firstly, because it wa s
claimed as a promissory note, while it was not, and, secondly ,
because the proof established, to the satisfaction of the Court ,
that the said writing had been given by the defendant to th e
deceased, Alexander Calder, to secure him for property which h e
had passed in the name of the defendant, in order to effect a sal e
thereof in London, and that, therefore, after the defendant had
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transferred the same to the plaintiffs as such executors, the sai d
writing remained without any consideration. The action was ,

therefore, dismissed as to this particular claim and the plaintiffs
non-suited pro tanto, so that the only item upon which i t

remained to adjudge was that contained in paragraph three o f
the statement of claim .

It is right to say that in adjudging upon the so-called not e
alleged in paragraph 2, all consideration was given to the
evidence adduced in the case, including certain declarations ,
which, if isolated from all the business transactions and the in-
tercourses which took place between the defendant and th e

deceased, Alexander Calder, might appear damaging to th e
defendant.

The Court feels that it is its duty to express here regret at the
action of the advocate of record for the plaintiffs, acting as thei r
legal adviser from the beginning, he managed with them to brin g
the defendant several times before them, and by questions, cross -
questions and even certain pressure, obtain from him some assen t
of which it is evident, to the mind of the Court, he never under -
stood the exact sense . The Court has also to express its repro-
bation at having the same advocate of record offering himself
afterwards, under such circumstances as the principal witnes s
against the defendant . It must be said that this action ha s

diminished, in the judgment of the Court, a great deal, th e
weight of the sayings of the defendant, when so cornered .

At the trial voluminous evidence was taken with the resul t
that it was clearly shewn that none of the parties knew, or eve r
understood exactly in what condition they were towards each

other, as far as indebtedness is concerned . The plaintiffs, a s
such executors, did not know, and the party directly interested ,
the defendant himself, did not know . On the whole, it is eviden t
that the one who would have been able to give the best informa-

tion would have been the deceased himself . The books kept by
the parties up to a certain date had been destroyed by fire . The
deceased had more to do with them, and the defendant's busines s

connected with his own, than the defendant himself . The books
were kept under his superintendency during the absence of th e

defendant, and even after his return entries were made under his
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dictation, and there are recognitions on his part on the 1st of rULL COURT

October, 1898 (after the departure of the defendant for Europe),

	

1902

and again in June, 1899, that he was from that first date (the Nov . 1 .

1st of October, 1898), indebted to the defendant in the sum of
BELCIHE R

$885 .98. No proof could be adduced behind that at the trial,

	

v .

and the Court took this to be settled account between the parties
MCDONAL D

from that date. It being evident by the proof adduced tha t

even as to the item mentioned in paragraph 3 of the statement

of claim, the plaintiff's themselves, no more than the defendant ,

knew how they stood, and that, as such administrator and man-
ager for the defendant, the deceased, having remained in posses-
sion of notes, for which he was himself responsible, and upo n

which the name of the defendant appeared for accommodatio n

and, perhaps, some of them paid with the defendant's own

money, the Court thought it advisable to order an inquiry int o
the matter, and appointed the Clerk of the Court, Mr . Charle s

Macdonald, as referee to that effect . Certain special instructions
were given in the order of reference and it was intimated in ope n
Court that the inquiry should not go beyond the 1st of Octobe r

1898, the date of the recognition by the deceased, Alexander
Calder, of his indebtedness to the defendant. The report was
filed on the 10th of September, instant .

The Court has now two motions before it, one to confirm th e
report of the referee, and the other to reject it . Finding that
the referee has conformed himself to the direction of the order DUGAS, J .

appointing him, and to the intention of the Court, the motion t o
confirm the same is granted with costs, and the motion to rejec t
the same dismissed with costs ; and as the report shews, that in-
stead of being indebted to the plaintiffs, as such executors, th e
defendant is a creditor thereof to the amount of $8,846 .31, the
action will therefore also be dismissed for the rest with costs ,
reserving to the defendant all recourse against the estate of th e
deceased to recover this amount from them .

It might be added that this action, as taken, was very peculia r
inasmuch as, after having sued for the recovery of six differen t
items, an account was also asked . It was not thought, under
the circumstances, advisable to grant such a demand, so much s o
that, after all the evidence was taken, it appeared that the best
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way to render justice to the parties was to have an enquiry

made as ordered . *
The plaintiffs appealed to the Supreme Court of Britis h

Columbia, and the appeal was argued at Victoria before HUNTER,

C.J ., DRAKE and MARTIN, JJ . The argument commenced on th e

30th of June and ended on the 7th of July, 1902 .

Sir C. H. Tupper, K.C., for appellants, opened .

Davis, K.C., for respondents, took preliminary objections .

The only judgment open to appeal is that of the 25th of Septem-

ber in so far as it confirms the report : see Yukon Territory Act ,

62 & 63 Viet ., Cap. 11, Sec . 7, for Full Court's jurisdiction : also

Reterneyer v . Obermuller (1837), 2 Moo. P .C . 93 at pp. 95, 97 and

98 ; Taylor v. Taylor (1875), 1 Ch . D . 426 at p. 431 . The Yukon

Judge refused to extend the time : see Wauchope v. North

British Railway Co . (1862), 4 Macq. H.L. 348, 352 ; Grand

Trunk Railway Co. v. MacMillan (1888), 16 S.C.R. 543 at p .

The judgment taken out at the conclusion of the whole action was date d
the 25th of September, and after reciting

" This action having come on for trial on the 12th day of February, 1901 ,
to the 8th day of March, 1901, in the presence of counsel for both parties ,
upon reading the pleadings, and upon hearing the evidence that wa s
adduced, as well for the plaintiffs as for the defendant, and what was allege d
by counsel, the plaintiffs having abandoned so much of their claim as i s
contained in paragraphs four, five, six and seven of their statement o f
claim, and judgment having been reserved until the 23rd day of May, 1901 ,
the plaintiffs' counsel then and there urging the Court to deliver judgmen t
upon item No. 2 of the statement of claim, the said judgment was the n
delivered in open Court, ordering and adjudging that the same be dismissed
and the plaintiffs non-suited pro tcnto, " and after reciting also the orde r
of reference and the report thereon, concluded thus :

" It is adjudged that the motion to set aside, vary or alter the report o f
the said referee is dismissed with costs, and the motion to confirm th e
same is allowed with costs . The plaintiffs' action as to all matters con-
tained in the statement of claim (other than those claimed in paragraph
two of said statement of claim, as to which judgment has already bee n
given, dismissing the same, and paragraphs four, five, six and seven of th e
said statement of claim, as to which the plaintiffs have abandoned thei r
claim) be and the same is dismissed with costs of and incidental to the sai d
action, to be paid by the plaintiffs to the defendant, reserving to the sai d
defendant his recourse against the estate of the said Alexander Calder fo r
the said sum of $8,846 .31 . "

384

FULL COUR T

1902

Nov . 1 .

BELCHER
V .

MCDONAL D

Argument
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BELCHE R
(1899), 5 C.C.C . 10 ; Morgan v. Edwards (1860), 29 L.J., M.C. 108

	

v.
and Lockhart v. Mayor, &c., of St . Albans (1888), 21 Q .B .D. 188 . 'DONAL D

As to the pronouncing of judgment see Supreme Court Act, Sec .
40 ; The News Printing Co. of Toronto v . Macrae (1896), 2 6
S.C.R. 695 ; Martin v . Sampson (1897), 26 S.C.R. 707 and Cass.
Sup. Ct. Prac . 2nd Ed ., 60 .

[HUNTER, C.J., referred to Kok<silah v. The Queen (1897), 5
B.C. 600.]

The application to amend statement of claim cannot be grante d
as paragraph 2 is not before this Court.

There is no jurisdiction to extend the time for appeal to this
Court ; by the Yukon Act such power is confined to a Judge o f
the Yukon Court .

Although both a final and an interlocutory order are containe d
in one, a party desiring to appeal from the interlocutory part
must do so within the time limited for an interlocutory appeal :
see Cummins v. Herron (1877), 4 Ch . D. 787 and An. Pr. (1902) ,
843, 851 .

Sir C. H. Tupper : The order of the 30th of May is a peculiar
document ; it bears no date and is not made on the applicatio n
of counsel ; it is generally to ascertain the state of accounts Argumen t

without limitation, though later the Judge illegally instructe d
the officer to take the accounts as from a certain day ; we did
not know the Judge's reasons until the 23rd of September, an d
the fact that he gave full reasons then supports our contentio n
that the only really final judgment was given on the 23rd o f
September . The order was largely satisfactory to us because th e
referee had to ascertain the accounts without reference to th e
note ; it left the whole matter open and really instructed th e
officer to consider the amount, disregarding the mere writing a s
a note or whatever it was . The Judge is careful not to say that
the intimation in open Court as to the limit of inquiry was given
at the time of the order of reference.

As to final judgments see R.S.C. Cap. 135, interpretation Sec .

560 ; Journal Printing Co. v. Maclean (1896), 23 A.R. 324 . FULL coma

Here they are appealing against an interlocutory order against

	

1902

which there is no appeal . As to right of appeal generally see Nov. 1 .
Cooksley v. Nakashiba (1901), 8 B .C. 117 ; Hostetter v . Thomas
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2, Sub-Sec . (e.) ; 3 Bla . Corn . 396-8 ; 4 Bla. Corn . 16 ; Stephen's

Com. Vol. 3, p. 606 and Shaw v. Canadian Pacific Railway Co.

(1889), 16 S .C .R. 703 .
A cause cannot be divided so as to bring up separately distinc t

parts of it ; there can be no final judgment until all the issues ar e

disposed of : see Keystone Iron Co. v. Martin (1889), 132 U.S.

91, 93 and Tolson v. Kaye (1843), 7 Sco. N.R. 222 at p. 268

(Baron Parke) .

Davis, in reply. A demurrer dealing with only a certain por-

tion of an action is appealable. An appeal lies to the Suprem e

Court of Canada while an action is still going on : see Shaw v.

St . Louis (1883), 8 S .C.R. 385 ; Shields v . Peak (1882), lb . 579 at

p . 600 ; Brenchley v. McLeod (1889), 12 Man . 647 . See also Hay

v. Johnston (1888), 12 P .R. 596 ; London and Canadian Loan

and Agency Co . v. Rural Municipality of Morris (1891), 19 S.

C.R. 434 ; Chevalier v . Cuvillier (1879), 4 S .C .R. 605 ; Baptist v .

Baptist (1892), 21 S .C .R. 425 ; Trowell v . Shenton (1878), 8 Ch .

D. 318 ; Yukon Rule 79 and Cap. 21 of Revised Ordinances.
Plaintiffs here made the application for a separate disposal an d

are now estopped and cannot dispute the recital in the judgment :

Cassell ' s Digest, 406, 434. If the plaintiffs are not bound by th e

recital in the judgment of the 25th of September, then there i s

no judgment at all, and the Judge proceeded at their reques t

under a jurisdiction by consent and they are bound : see Harris

v. Harris (1901), 8 B.C. 307 and Case No. 5, 1 Macq. H.L. 794 .

Sir C. H. Tupper, in further argument, cited Cassel l 's Digest, 42 9

and 430 ; Roblee v. Rankin (1884), 11 S .C.R. 138 ; Mackinnon v .

Keroack (1887), 15 S.C.R. 111 ; Hovey v. Whiting (1887), 14 S .

C.R. 524 ; Langevin v. Commissaires de St .-Marc (1891), 18 S.

C.R. 599 at p . 601 ; Maritime Bank of the Dominion of Canada

v . Stewart (1891), 20 S .C.R. 108 ; Hamel v. Hamel (1896), 26

S.C.R. 17 and Griffith v. Harwood (1900), 30 S .C .R. 315 .

All interlocutory orders are opened up on an appeal from a

final decree : De Burgh v. Clarke (1837), 4 Cl . & F. 562 ; Attwood

v . Small (1835), 6 C1. 8z F. 232 at p. 234 ; Ex parte Moore (1895),

14 Q.B .D. 663 ; Shelfa v . City of London Electric Lighting Co.

(1895), 1 Ch . 301 ; Lowe v . Lowe (1879), 10 Ch . D. 432 ; Edison

General Electric Co. v. Edmonds (1896), 4 B .C. 354 at p . 379 ;

FULL COURT

1902

Nov . 1 .

BELCHER
V .

MCDONALD

Argument
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Chitty ' s Archbold 's Practice, 318 ; Laird v. Briggs (1881), 16 FULL COURT

Ch. D. 663 and Daniell ' s Chancery Practice, 396 and 1,286 .

	

1902

Peters, K.C., on the same side : We ask for an extension of Nov . 1 .

time to appeal .

	

BELCRER
[MARTIN, J., referred to Sung v. Lung now reported in (1901),

	

v.

8 B.V . 423 .]

	

MCDONAL D

The Court were unanimous in holding that it had no power to

extend the time for appealing .

When the Court opened the next day the Chief Justice an-
nounced that the Court had decided to hear the appeal, reserv-
ing the consideration of the question as to whether it was com-

petently brought .

Sir C. .H. Tupper and Peters, on the main appeal, dealt with
the evidence and cited in respect to the reasons for judgment
Mayhew v . Stone (1895), 26 S .C .R. 58 and Sun Life Assurance Argument

Company of Canada v. Elliott (1900), 31 S.C.R. 91
(Sedgewiek, J).

Davis, in reply. [DRAKE, J., referred to Daniell, 6th Ed. ,
1,286-7 as to interlocutory judgments and appealing separately . ]

Those are the cases that have been cited and are not agains t
us ; he referred particularly to Krehl v. Burrell (1878), 10 Ch.
D. 420 at p . 424 . There is no evidence supporting a cause o f
action on an account stated : see Camp . R.C. 425, 430-1 and
Ashby v. James (1843), 11 M. & W. 542.

He cited also In re Swire (1885), 30 Ch. D. 239 ; Ainsworth
v . Wilding (1896), 1 Ch . 677 ; Hatton v. Harris (1892), A .C. 547
at p. 560 and Milson v. Carter (1893), A.C. 638 at p. 640.

Cur. adv. vult.

1st November, 1902 .

HUNTER, C .J . : This is a suit brought against the defendant
by the executors of Alexander Calder, who was the defendant ' s
former partner in certain mining interests in the Yukon.

The suit embraced several causes of action : first, on a note of

hand for $100,000, payable on demand in gold dust at $16 pe r
ounce ; secondly, for the sum of $26,222, being Calder's one-half Hu'TER, C .J .

of the clean-up for 1899, on No. 27 Eldorado, less $17,424 .20
received by Calder, which was the defendant 's share of the clean -
up for 1900 of said claim, less miners ' royalty thereon, making th e
claim on this head $8,797.80 ; and thirdly, on what I will call
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FULL COURT the James note, for $6,000 and interest, and also other causes o f

1902

	

action which were abandoned .

Nov . 1 .

		

To deal with the principal cause of action first. At the trial

the learned Judge upon the plaintiffs ' case being closed, being o f
Bs vcxER

opinion that the document was not a promissory note as callin g
MCDONALD for payment in gold dust (the correctness of which opinion ha s

not been disputed) was inclined to refuse to allow the plaintiffs
to amend their pleadings by inserting a claim on an accoun t

stated at the date of the note, but reserved his opinion an d

ordered the defendant to proceed with the case . Afterwards

amendments were tendered asking that the plaintiffs have leav e
to amend by inserting counts on an account stated as of the dat e
of an interview between the plaintiffs and defendant in relatio n

to the question of the latter 's indebtedness to the estate .

The first amendment which was applied for before the defence

was opened should have been made as a matter of course, and i f
necessary, liberty given to the defendant to re-cross-examine ;
the other amendments, although formally tendered at the clos e

of the defendant's case, should also have been allowed, as they

would only have adopted the allegations of the statement o f
claim to the case as set up by the evidence adduced for th e

plaintiffs : Fiche v. City of Quebec (1885), Cassel l ' s Digest, 498 ;

Gough v . Bench (1884), 6 Ont. 699 . And generally on this sub-

ject I may quote some remarks from a judgment delivered b y
xuNTRR, c.a. Knight Bruce, L.J., which though pronounced in an appeal fro m

a Court in India seems to me apt to describe the system intro-
duced by what are commonly called the Judicature Acts . He says

at pp. 410, 411 (1856), 6 Moo. Ind . App. ; 19 English Reprint, 154,
" On the first point their Lordships think it right to observe tha t

it is of the utmost importance to the right administration of justic e
in these Courts, that it should be constantly borne in mind b y

them that by their very constitution they are to decide accord-
ing to equity and good conscience ; that the substance and merits

of the case are to be kept constantly in view ; that the substanc e
and not the mere literal wording of the issues is to be regarded ;

and that if, by inadvertence, or other cause, the recorded issues d o
not enable the Court to try the whole case on the merits, an

opportunity should be afforded by amendment, and, if need be,
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by adjournment, for the decision of the real points in dispute . " rULL COrRT

It is, however, unnecessary to dwell at further length on this, 1902

as it would appear that all the evidence available in support of Nov . 1 .

the claim in whatever aspect it could have been put forward,
BELCHE R

was adduced, so that no material prejudice has been occasioned

	

v.
T'ICDCNALDby the error.

The learned Judge gave written reasons for coming to his con-

clusion upon the question of the amendments on May 13th, 1901 ,
and on May 23rd, after hearing argument, dismissed the cause o f

action on the said document and ordered the Clerk of the Cour t
to inquire into the state of accounts between the parties without

reference to it . Now, I think it cannot be gainsaid that th e
order as drawn up is more or less ambiguous, that is to say, it i s

not clear from the order itself whether the Clerk was to inquire
if there was anything owing by the defendant at the date of th e

said document, or whether that question was already decided i n
the negative in favour of the defendant. The learned Judge ' s

own view of the matter is clearly enough set forth in his judg-
ment of the 23rd of September, 1901, confirming the Clerk 's

report, but this judgment was rendered long after the time fo r
appeal from the order had expired, if it was a final order, eithe r
in whole or in part . Accordingly, when the plaintiffs found them -

selves in jeopardy of being held to have lost their right of appea l
an unhappy dispute arose as to the scope of the order as to what
took place at the time of pronouncement, and as to what passed HUNTER, C .J .

when the inquiry was opened . At any rate the plaintiffs did no t
appeal from the order, and the defendant 's counsel now insist s
that no appeal having been taken the learned Judge 's decision
rejecting this claim is not open to review. It appears from the
judgment of the 23rd of September that the learned Judge wa s
urged by the plaintiffs to adjudicate on this demand, which h e
did, at the same time ordering an inquiry, as already stated, so
that they can hardly ask this Court to deprive the defendant o f
any advantage which he may have gained by the situation
which they themselves have created .

The reasons given by the solicitor for not appealing in du e
time are somewhat singular. He states in his affidavit of th e
20th of June that he thought the order was interlocutory in
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FULL COURT character, and that he hoped to have the accounts taken befor e

1902

	

the time for appeal should expire, in which case no appeal migh t

Nov. 1 . be necessary. It is, to say the least, remarkable that he wa s

ignorant of the fact that interlocutory orders were unappealable .
BELCHE R

v.

	

Then he says that failing to obtain even the commencement of
MCDONALD the account and being constantly in Court in other actions, he

was unable to draft a notice of appeal before the 12th of June ,

which was one day after the lapse of the time allowed for takin g

an appeal . It is idle for a solicitor to say that he cannot fin d

time to give a notice of appeal within twenty days ; he may,
perhaps, be unable to state all the grounds in his notice, but the

notice in this respect is amendable on terms ; yet, as everyone
knows, to draw up the notice itself is a matter of only a fe w

minutes, and the filing and delivery of such notice are all that i s
necessary to constitute the appeal .

Now, I do not think that there can be very much doubt as to
the nature of the order. It dismisses the action on the note

simpliciter, and then goes on to order an inquiry and report b y
the Clerk of the Court into the state of accounts between th e

parties. It seems to me that the order is clearly final as to th e
dismissal, and interlocutory as to the remainder . Since the in -
troduction of the practice by which the joinder of two or mor e
causes of action is allowed in an action, it must logically follo w
that there may be more than one final judgment in an action, i.e. ,

HUNTER, we there may be as many final judgments in an action as there ar e
causes of action disposed of in the action, inasmuch as they ma y

all be tried and decided separately, or, as happened here, one o f
the parties may move the judgment of the Court in respect o f
one cause of action before the Court is in a position to dea l
finally with the whole dispute . If, however, authority is needed

to shew that there may be more than one final judgment in a n
action, I may refer to In re Alexander (1892), 1 Q.B. at p . 219,
where Lord Esher says, " Ex parte Moore (1885), 14 Q.B.D. 62
shews that the existence of other disputes between the partie s
does not prevent the judgment which decides one of the matter s
in dispute from being a final judgment ." Nor is there any
difficulty in holding that this order is in part final and in par t
interlocutory, though this may at first sight seem to run counter
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to the remarks of the same learned Judge in Ex parte Moore FULL COURT

(1885), 14 Q .B .D. 627 at p. 653, but he is there speaking of

	

1902

indivisible judgments as will be seen by reference to other Nov . 1 .
reports of the case in 52 L .T.N.S. 376 ; 33 W.R. 439 and 54 L .J.,

BELCH&R
Q.B. 190 ; and in the latter report Lord Selborne is thus record-

	

v .

ed : " That part of the judgment is not the less final because MCDONAL n

there is another part of it which is not final . " The fact is that
two orders appear together on the same piece of paper, but tha t
circumstance is immaterial in determining their nature.

It is very plain that ordinary prudence would have dictated
the taking of an appeal within the time prescribed and it is need -

less to add that this Court has no jurisdiction to extend the time ,
nor has it been extended by the Yukon Court, which is the onl y

Court that has such jurisdiction.

But it is said that the order of dismissal is still open to revie w

as the plaintiffs have duly appealed from the judgment confirm -
ing the report. This is very clearly untenable, as in the first

place that judgment does not purport to re-dismiss the claim, no r
would it make any difference if it did, as by so doing it obviousl y

could not affect the finality of the order by which the claim ha d
already been dismissed, and in the next place, the judgmen t
merely contains a recital that the claim had been dismissed a t

the date of the order in question.

But it is more difficult to say how far the plaintiffs should be
$uNTRR, c.a .

held bound by the order, that is to say, whether the res

judicata should be held to extend only to the claim qua promis-
sory note or to the claim in whatever way it may be regarded ,
and the difficulty arises from the fact that it nowhere appear s
by any record made at the time of the pronouncement of th e
order that the plaintiffs were clearly given to understand exactl y
what the learned Judge intended to decide or what dispositio n
he intended to make of this part of the dispute . It is true that
it appears from his judgment of the 23rd of September, that h e
intimated in open Court that the inquiry should not go beyon d
the 1st of October, 1898, i .e., a date subsequent to the date of
the note in question, which would of course be clear notice that

the claim was totally rejected, but the learned Judge does not
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FULL COURT state when this intimation was given, or that it was given in th e

1902

	

presence of the parties .

Nov. 1 .

	

In a matter of this importance it is unfortunate that no recor d

--_	 — of his directions, either judicial or stenographic, was kept, a t
BELCHE R

v .

	

least I assume this to be the case, as none such appears in the
MCDONALD appeal book . On the other hand the plaintiffs were refuse d

leave at the trial to put forward the claim as an account stated ,

and it is difficult to say that there has been an adjudication o n

an issue which was not allowed to be formally raised . At any

rate I think that the only way to prevent possible injustice is to

hold that it is the duty of the successful party to take care tha t
any order or judgment in his favour is drawn up in clear and

unmistakable language, and that if this is not done the benefi t

of any doubt as to its scope which cannot be resolved by refer-

ence to any prior or contemporaneous record or other competen t

document, should be given to the parties aggrieved . I think ,

therefore, that the plaintiffs are entitled under the circumstance s
to have the case examined on the merits .

Then as to the merits. First, I must remark that one canno t
read through the evidence without feeling that we have not had ,

as the learned Judge has had, the advantage of observing th e
demeanour of the witnesses (excepting that of the defendant )

which in a case of this kind must be of great assistance in comin g
to judgment, and while in saying this I am not unmindful of th e

HUNTER, C .J . remark of Lord Haisbury, that we are not to be overwhelmed
by the thought that we have not seen the witnesses, yet it can -
not be denied that, to use the phrase of Coleridge, J., we hav e
now before us only the dead body of the evidence, without it s
spirit.

Calder and the defendant were partners and friends ; they had
numerous interests together in rich claims ; they trusted each
other implicitly, and by reason of this mutual trust they did thei r
business commonly with each other by word instead of by writ-

ing ; Calder kept what books were kept, and in their settlement s
there was no haggling, but a rough give and take. Their rela-
tions cannot be better described than by quoting the constan t
acknowledgment of the defendant that if Calder said so, it mus t
be so.
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The two partners had each a half-interest in 27 Eldorado, FULL COURT

which was recorded in the name of the defendant, and each had

	

190 2

an equal interest in other claims not now in question . Calder Nov . 1 .

was given his half-interest in 1896 by McDonald in consideration -
of $4,000, to come out of the ground and of the former looking

DELv.ER

after and working the claim . In 1897 there was a clean-up, but MCDONAL D

no accounts seem to have been kept of it, and it also seems tha t
the share coming to each partner was settled and received upon
the ground ; in fact there were no books of account or stationer y
to be got in the country until after the opening of navigatio n
in 1898, and as one witness puts it, " the sour doughs kept al l
their accounts in their poke, and used to divide after each
clean-up . "

In 1898 there was a large clean-up, the whole of which cam e
to the defendant, but the amount of which it is impossible to
state, as no accounts were kept of it, or if kept, are now extant ,
and the defendant appears to know nothing about it . However
this may be, in September, 1898, it was agreed between th e
partners that McDonald should go to England to try to effect a
sale, inter alia, of all the properties and interests of which the y
were joint owners, and that for this purpose all interests stand-
ing in the name of Calder should be transferred to McDonald ,
and it was then arranged that Calder should receive a note fo r
$100,000, which he got on the 19th of September, 1898, an d
which is the note in question . McDonald says that the object HUNTER, c .s .

of this note was " to secure Calder good and plenty," or, as he
also puts it, " in lieu of property and whatever I owed at th e
time ; " that is to say that the consideration for the note was th e
relinquishment by Calder, in the event of the sale going through ,
of all claims against McDonald, both in respect of any interes t
which Calder had in any of the claims, and in respect of any ne t
balance coming to him out of all clean-ups made up to that time ,
after expenses paid and cross-claims allowed . The executors
claim, on the other hand, that the note had nothing to do with
the question of Calder 's interests, but that it was given as a lum p
settlement of McDonald 's indebtedness up to that time.

The question then for us to solve is on which side the balance
of probability lies, as, owing to the nebulous character of the
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1902

	

more or less conjecture.

	

Nov . 1 .

	

At the time of the making of the note it appears by his own

admission that McDonald was indebted to Calder in some amount
BELCHER

	

v,

	

which is not disclosed by the evidence, and it also appears tha t
MCDONALD the note for $6,000 was at that time current, which was signe d

by McDonald at Calder's request for the accommodation of

James. In fact, according to McDonald ' s testimony, Calder owed
him $22,000, being the price of a quarter-interest in 22 Eldorado ,

as well as a part, which is not stated, of the price of half th e
partnership interest in 26 Hunker, which had been advanced b y

McDonald, and also $9,000 which he had got from McDonald
when he went out of the territory on account of illness. On the

other hand McDonald admits that he got the most of the clean -

up of 27 Eldorado for 1897, so that it is clear enough that th e

parties had all along been mutually indebted, but as all th e

books of account which could throw any light on the matte r
seem to have disappeared in the Dawson fire, it is impossible t o

definitely ascertain in whose favour and at what amount th e
balance stood, although the probabilities are that at this time i t

was in favour of Calder . Now, as already stated, the partner -
ship interests which were recorded in the name of Calder wer e

transferred to McDonald . This was effected by separate instru-
ments for the nominal consideration of one dollar, so that it i s

HUNTER, C.J . reasonably certain that the transfers formed part of the consid-
eration for the note, and that the amount of the note did no t

represent only cash indebtedness. The fact of these transfer s
being for a nominal consideration is strongly corroborative of

the truth of McDonald 's story. We then get thus far, that to
use McDonald 's expression, " the note was in lieu of property

and whatever I owed at the time," but how much of the consid-

eration represented cash indebtedness and how much property, i t
is impossible to determine, in fact, according to McDonald th e
parties themselves did not undertake to cast up accounts, bu t
merely fixed the total consideration at the lump sum of $100,000 .

McDonald returned from England without effecting a sale of
the claims, and on 30th June, 1899, Calder indorsed a credit o n
the note of $50,000, and McDonald says that the balance of
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$50,000 has been extinguished by the re-transfer of Calder's FULL COURT

interests to the executors on their demand . In the interval

Calder had the management of McDonald 's affairs under a power

of attorney, which among other powers, authorized him to collec t

all moneys owing to McDonald. McDonald says he does not

know how the credit was made up, but it is clear that Calder

still retained his beneficial interest in the claims, and in fact did
so until the time of his death, and kept the same positon a s

managing partner as he always had . It is therefore more

reasonable to suppose that the credit was in respect o f

McDonald's indebtedness than to suppose that the only security
Calder had to make good his claim to his interest in the proper -

ties or its equivalent, was surrendered by him in view of th e

fact that they remained in McDonald's name ; and inasmuch a s

it was mutually admitted at the trial that one more season

would see the property worked out, it is highly probable that
not only was the whole indebtedness extinguished, but tha t

Calder also intended to make allowance for the current exhaus-
tion of the claims and their consequent decrease in value, i n

other words, to lessen the amount of his security .

Then in order to aid in the determination of the probabilitie s

we must look at the conduct of the litigants as well as the wa y

in which they gave their testimony, which is to be weighe d

rather than measured .
The defendant, so far as one can tell from the record, withou t

having had the advantage of hearing hint give his evidence,
appears on the whole to have given his account in a simple an d
straightforward way, although at times his answers were some -

what careless and stupid . According to him he informed th e
executors at the outset of the existence of the note and how i t

came to be given, that " it was in lieu of property and for what

he owed Calder," and " to secure him good and plenty, " and also

informed them what interests belonging to Calder were recorded i n

his own name . The executors, under pressure of cross-examina-

tion, admit that he made this claim, if not at the very first inter -
view then at any rate at the second ; in fact Belcher does in on e

portion of his evidence admit that the claim was made at th e

first interview. They and their solicitor all admit that he

1902

Nov . 1 .

BELCHER
V .

MCDONALD

HUNTER, C .J .
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the clean-up of 1899, all of which he had received except 100
MCDONALD ounces . He was at first disposed to yield to their demand t o

give security for the alleged debt of $50,000 on the note and th e
$26,000 in respect of the clean-up of 1899, besides making the
transfer of the property, but as he knew nothing of the state o f
accounts between himself and the deceased, nor had any reason -
able opportunity either to consider over the whole matter b y
himself or to take legal advice, and as some allowance should b e
made for a natural reluctance to contest a claim put forward by
the estate of his dead friend, and as on the other hand the ex-

ecutors were constantly besetting him, with the aid of thei r
solicitor, I do not think that their contention that he had prac-

tically admitted the correctness of their claim, is entitled to ver y
much consideration . A man is not bound to say yes or no a t
once when confronted with a demand for the payment of mone y
about which there may be doubt as to his liability to pay, bu t
he is entitled to a reasonable time according to the circumstance s
of the case to consider the position and to make up his min d
whether he really owes the money or not, and as to what cours e
he will take .

HUNTER, C .J . On the other hand, the conduct of the plaintiffs has not bee n
such as to inspire judicial confidence in the merits of their case .
At the outset we are met with the awkward, not to say ugl y
fact, of the mutilation of the note . This mutilation consists no t
of the cancellation of the signature of Calder to the $50,00 0
credit indorsed by him on the note, but of its complete oblitera-
tion. There can be very little doubt that if any such alteratio n
had been contemplated by Calder himself he would have done i t
by striking his pen through his signature, or through the whol e
indorsement and that he would have notified McDonald that h e
had done so, especially as a duplicate was to his knowledge i n
McDonald 's possession. The obliteration which is so complete
as to leave it possible only in a strong light to see that ther e
ever has been a signature, but not whose signature, is the sign

FULL COURT answered all questions very readily and tried to keep nothing

1902

	

back and shewed every disposition to help them to get the affair s

Nov . 1 . of the estate in order . He made no objection to transferring th e
property to the executors, nor did he deny his liability to half
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of a sinister purpose, which is not made any the less glaring by FULL COURT

dissimulation of the executors about the existence of the note at

	

1902

the opening interview. No explanation of the erasure was Nov . 1 .

vouchsafed, but it is unnecessary for me to speculate either as to
BELCHER

the author or the purpose, or to say anything more than that a

	

v .

case launched under such auspices will generally founder in a MCDONALD

storm of suspicion, or run aground on the shoals of equivocatio n

and perjury . In giving their evidence the executors and thei r

solicitors, notwithstanding their constant communication wit h
each other, differed materially from each other on material points .

For instance, Woodworth says that the discussion about the
erasure took place at the end of May or the beginning of June .

Belcher says it was early in April . Duncan McDonald says i t
was at the end of May . Then again, as to McDonald 's claim
that the note was given in lieu of property and for whatever h e
owed Calder, Woodworth seeks to convey the impression that i t
was not made until after the suit was commenced ; Belche r
practically admits that it was made at the first interview, and
Duncan McDonald contradicts himself, but finally admits that
the claim was made, although he puts it at the end of May .
Without going into a minute examination of their testimony, I

think it enough to say that I agree with the view of the learne d
trial Judge that the evidence of the defendant is more worthy of

credit than that of the plaintiffs.

On the whole I see no reason for differing from the conclusion HUNTER, C .J .

of the learned trial Judge, that the defendant's obligation i n
respect of the $100,000 was extinguished by the transfer of th e
property to the executors .

Nor with reference to the other causes of action do I see any
reason for saying that there was error in the way in which the
inquiry was taken, and I think substantial justice was done.

Calder's account in McDonald 's ledger was admittedly opened
and carried on under his own instructions, and there can be n o
doubt that it is binding on the executors. Even if it were
true that the debt of $885.50 with which it opens was only a
balance due by him on a store or provision account and not th e
general balance between the partners, it was for the executors t o
prove what the general balance was, as Calder had admittedly
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charge of the accounts of the partnership business . Moreover,
as no counter-claim has been made by McDonald in this suit, i t
is not necessary for us to find what amount is owing to him, bu t
it is sufficient to say that there is nothing due to the plaintiffs .

For these reasons I think that this appeal, which was ver y

ably argued on both sides, must be dismissed with costs.

DRAKE, J . : The plaintiffs, as executors of one Calder, deceas-
ed, bring this action to recover $50,000 balance due on a not e

for $100,000 signed by the defendant, and $26,222 alleged to b e
due as Calder's interest in a clean-up of a mining claim for 1899 ,
half-interest in which was held by the deceased and defendant
in partnership. The case as presented is full of difficulties, in
part owing to the very loose way the parties conducted thei r

business, and the entire want of business habits in the defendant :

and still more by the doubts thrown upon the plaintiffs' bowl,
fides by the erasure of the deceased's name to a receipt for $50, -
000 indorsed on the back of the note for $100,000 given by th e
defendant to the plaintiffs and of which the plaintiffs have given
no satisfactory evidence. The defendant appears to have been a
successful miner, one who had implicit trust in the deceased .
He left the whole of the accounts to him and he continuall y

repeats in his evidence that if Calder says so he must be right .
He apparently never made an inquiry as to the accounts, bu t
left everything to his partner, who was quite worthy of the trus t
placed in him. These few remarks are necessary to give a ke y

to the character and actions of the deceased and the defendant.
The deceased and defendant owned a half-interest in claim 27 ,

and quarter of claim 22 Eldorado Creek, one-eighth of 2 6
Hunker Creek, a quarter claim of 28 Gold Bottom, and a claim o n

Adams Creek . No question arises in this action as to any
claims but the proceeds of claim 27 Eldorado . Calder kept al l
the books of the partnership. These books are apparently in a
very imperfect condition, some only of the clean-ups being
entered therein, and the original books are not forthcoming ,
having been lost in the fire at Dawson .

It is admitted that the defendant received the whole clean-u p

for 1899 by agreement, and Calder was to receive the whole



399

FULL COURT

1902

Nov. 1 .

BELCHER
V .

MCDONAL D

DRAKE, J .

IX.]

	

BRITISH COLUMBIA REPORTS.

clean-up for the following year. Calder opened a new ledger .
How this new ledger was made appears at page 262 of th e

appeal book . It was made up under Calder 's direction and starts

with a balance against Calder of $885.50 .

The note for $100,000 nowhere appears in the books, and it i s
about this note that the contest arises .

After the trial of the action, Mr. Justice Dugas having reserv-
ed judgment, was requested by the plaintiffs ' counsel to delive r

judgment on the second paragraph of the statement of claim ,

which is the claim on the note of $100,000 . He delivered judg-

ment on the 13th of May dismissing the plaintiffs ' action as to

the note, and Mr. Davis, counsel for the defendant on this appeal ,

contends that this was a final judgment ; and the time fo r

appealing against it having lapsed, it was not now open to thi s

Court . Sir Charles Tupper argued that there could only be one
final judgment in an action and that all that took place was in
the nature of an interlocutory judgment and that a final judg-

ment is one that disposes of all the issues and the costs, an d
until that is done there is no finality . This is too broad a state-

ment, because in foreclosure actions a judgment is frequently ren -
dered on the covenant, and a subsequent judgment on the foreclos -
ure : see Farrer v. Lacy, Hartland & Co . (1885), 31 Ch . D . 50 ; and
in claim and counter-claim there may be two judgments ; and in
equity actions it not infrequently happens that the Judge dis-

poses of the legal questions as they arise before the final disposi -
tion of the action itself, and these judgments, if not appeale d
from within the time limited by the rules, are held conclusive.
If the judgment referred to was interlocutory, there is no appea l
to this Court, and the contention put forward is that on a n
appeal from the judgment finally disposing of the matter all in-
terlocutory judgments are open to review . I do not agree with
this view. The plaintiffs might have given notice of appeal an d
obtained a stay until final judgment on the other portions of th e
case . Not having done so I think they are barred from doing s o
now. The learned Judge in his reasons for judgment of the 13t h
day of May, 1901, deals with an application of the plaintiffs for
an amendment of their pleadings by pleading alternatively a n
account stated. This amendment was refused, as I think
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al l

1902 amendments which are necessary for the final disposal of an

Nov. 1 . action can be made on terms ; but this refusal to allow the

amendment does not become of importance as we have had th e
BELCHER

I ,.

	

opportunity of considering the whole evidence . It appears that
McDONALD the judgment dismissing the plaintiffs ' claim on the note was

made at the request of the plaintiffs ' counsel, who desired a deci -
sion on this point before the rest of the case was disposed of, an d
the plaintiffs cannot, because the judgment was against them ,
claim that it is open to them to appeal now that the time fo r

appealing has long since past . But quite apart from this ques-
tion, as I have before stated, we have had the opportunity of

discussing the evidence at length, and hearing all that can b e
said on both sides relating to this note, and have come to th e

conclusion that the note for $100,000 was an acknowledgmen t
of a liability at the date it was given ; and that it was given as

a security to Calder for his interest in the mining claims, whic h
were then transferred to the defendant, and for any other clai m

which might be due at that time to Calder . It was a rough
guess at the value of Calder 's interest in the partnership. The

defendant gave Calder this note for $100,000 as he says to secur e
him good and plenty, as he was going to England to try and sel l

this and other claims, and would have the whole of the claims i n

his hands . The note was given on the 19th of September, 1898 ,
DRAPE, J . and a few days after Calder had transferred all his interests t o

the defendant, and this note would, if anything happened to th e
defendant, apparently be an equivalent to the value of Calder's
interest in the claims and a settlement of all accounts betwee n

them.
The defendant was not successful in his attempt to sell th e

claims, and Calder on 1st July, 1899, sent him a duplicate of th e
note with an indorsement of a receipt for $50,000 duly signed .

What was the actual consideration for the indorsement does no t
appear . It may have been that the claims were reduced i n
value by the workings of 1898 and 1899, and Calder considere d
$50,000 a fair reduction to make ; or it may have been for othe r
reasons, which we cannot guess at ; neither did Calder when he
communicated with the defendant and sent him a copy of th e
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note with a receipt for $50,000 specify why he had made the FULL COURT

indorsement, or what property he had applied to the payment,

	

1902

and apparently the defendant never inquired, being quite satisfied Nov . 1 .
that what Calder did was right, as he kept the accounts, and the

	

-_
BELCHE R

defendant never disputed his actions . At Calder's death in

	

v .

March, 1900, there had been no re-transfer of the mining claims MCDONAL D

to Calder, but as soon as Calder 's executors asked to have thi s
done the defendant made the transfers, and asked about th e
note. In my opinion the judgment of Mr . Justice Dugas on thi s
note is correct, and that leaves the question of what is the tru e
statement of accounts between the parties . The defendant re-
ceived the clean-up for 1899 amounting to $26,222, by arrange-

ment with Calder ; and as far as can be gathered from th e
evidence, which is not clear, Calder was to receive the clean-u p

for the subsequent year, and this was received by the executors
and amounted to $28,795, one-half of which being his own pro-

perty left the amount to be credited to the defendant abou t
$14,000.

100 ounces of gold admitted	 $1,600 00
Cheque, 1899	 5,000 00
Half of realty sold	 4,600 00
Paid canning	 2,000 00
James note	 8,994 00
Balance in ledger	 885 50

These items shew an over-payment of $10,000, and if the re- DRAKE, J .

conveyance of the claims settled the note, as I believe it did ,
there is nothing due to the plaintiffs, but something due to the
defendant which has been referred to the referee, and he find s
$8,846.

The plaintiffs claim the whole of the 'clean-up for 1899 as a

debt due by the defendant, and it is to be remarked that th e
royalty was not deducted, and which was paid by the defendant ,

amounting to $9,324 .34 . This amount must be deducted fro m
the $26,222, which leaves the debt $16,880 only. The defendan t
gave a security over the dumps for any money which might b e
due, and from this the plaintiffs received some $14,397 . There
were also other items of account for which Calder was liable ,
which would more than pay the amount of this clean-up .
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In my opinion the note for $50,000 was satisfied by the re -

transfer of the claims and the $26,222 was considerably over -

paid .
With regard to the James note referred to in paragraph 6 o f

the statement of claim, this note, with all the others referred t o

in the statement of claim, are stated by the learned Judge t o

have been abandoned by the plaintiffs in his judgment of 23r d

September, 1901, cannot now be re-argued before us .

Another contention put forward by the appellants was tha t

the accounts ordered to be taken by Mr. Justice Dugas wer e

imperfectly and improperly taken ; but it appears that the re-

stricted nature of the reference was due entirely to the plaint-

iffs ' counsel objecting to any evidence being taken outside the

evidence before the Court. The learned Judge referred, at the

request of the plaintiffs ' counsel, the accounts between the partie s

omitting the $50,000 note, to a referee, and Mr. McCaul insisted
that no other evidence should be taken on such reference bu t

that evidence which was before the Court, and to this the learned

Judge acceded, and so ordered, but authorized the referee t o

take any evidence explanatory of the accounts which he migh t

think necessary. Accordingly, the accounts were taken and th e

referee found that there was due from the Calder estate to th e

defendant $8,846 .31 . I cannot say that the account is wron g

and I think the appeal should be dismissed with costs .

I cannot part with this case without referring to the oft -
repeated view of eminent Judges that the demeanor of witnesse s

and the opportunity which the trial Judge has of forming a n
opinion on the evidence given before him, is a most valuabl e

factor in arriving at the true merits of disputed facts, and where ,

as in this case, the facts are disputed, and no explanation i s

offered by the plaintiffs of certain important matters which on e
would suppose to be within their cognizance, the opinion forme d

by the learned Judge should not be lightly disregarded . As far

as I am able to judge of the merits of the case, I think the judg-

ment of Mr. Justice Dugas was eminently right .

MARTIN, ,J . : It is only necessary for me to say that I agree
MARTIN, J .

with the conclusion reached by my learned brothers that n o

FULL COURT

190 2

Nov . 1 .

BELCm3 R

MCDONALD

DRAKE, J .
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good ground has been shewn for disturbing the judgment of th e

Court below.

	

Appeal dism%e .,, ,

Note .—In the Court below the counsel were C. C. McCaul, K.C ., and BELCHE R

C . M. Woodworth, for plaintiffs, and F. C . I I ,!~?, , Iv-.C ., and A . Noel, for

	

v .

defendant .

	

MCDCNAL D

IN RE WATER CLAUSES CONSOLIDATION ACT .

CENTRE STAR MINING COMPANY, LIMITED v . COR-

PORATION OF THE CITY OF ROSSLAND .
CENTRE STAR

Water rights—Grant of under private Act—Unused water—Jurisdiction of

	

v .
Gold Commissioner under section 18 of the Water Clauses Consolidation ROSSLAN D

Act—B . C . Stat . 1896, Cap . 61, Sees . 11 and 42 .

Under section 11 of the Rossland Water and Light Company Incorporatio n
Act, 1896, the rights of the City of Rossland, which purchased th e
water works system of the Company, to the waters of Stoney Cree k
are paramount but not exclusive, and the Gold Commissioner has
jurisdiction to adjudicate on an application under section 18 of th e
Water Clauses Consolidation Act for an interim record of the surplu s
water not used by the City .

APPEAL from the decision of HUNTER:, C.J ., on a petition by

the Company by way of appeal from a decision of the Gold Com -

missioner at Rossland .
The petitioning Company claimed that they were entitled ,

under the Water Clauses Consolidation Act, to an interim recor d

of the surplus water of Stoney Creek which the City of Rossland St a

did not need and with its existing plant could not use . On the

application for the interim record, Mr. Kirkup, the Gold Com -

missioner, dismissed the application.
The petition by way of appeal was argued at Rossland befor e

HUNTER, C.J . The facts appear fully in the judgments .

Galt, for the petitioning Company .

Abbott, for the City of Rossland.

FULL COURT

1903

Jan . 28 .
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22nd October, 1902 .
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HUNTER, C.J . : These are petitions by way of appeal from

Jan . 28 . the decisions of the Gold Commissioner at Rossland refusing th e

CENTREsTaR
petitioners ' applications under the Water Clauses Consolidatio n

v .

	

Act, 1897, for interim records of fifty inches of water for minin g
ROSSLAND purposes on Stoney Creek above the elevation of 3,021 feet above

the sea .
The Commissioner held that the City had the exclusive righ t

to the waters of Stoney Creek, and therefore that he had no
power to entertain the applications.

By chapter 61 of the Statutes of 1896, the Rossland Wate r
and Light Company were incorporated for the purpose of supply -
ing water, electric light and electric power to the then town o f

Rossland and the mines thereto adjacent, and were empowere d
by section 11 for water works purposes, to divert and appropri-

ate so much of the waters of Stoney Creek, Little Stoney Cree k
and Little Sheep Creek above the said elevation as the Lieu-
tenant-Governor in Council might deem necessary and proper ,

and by section 12, for electric purposes, to divert and appropriate
so much of the waters of the said creeks as it should judge suit -

able and desirable, conditional on the approval of the Lieuten-
ant-Governor in Council of the plans, etc., and on publication o f
notice of intention to apply for his authority, etc .

By indenture dated August 2nd, 1899, the Company trans -
HUNTER, c .a . ferred its water works and appurtenances to the City and als o

gave the City an option on its electric light plant, but I need
not say anything more as to this latter, as the ease involves only
the consideration of the rights of the City with regard to th e
waters of Stoney Creek .

By Order in Council dated September 25th, 1899, it was order -

ed " that the diversion and appropriation by the Rossland Wate r
and Light Company or their assignees, of all the waters of Stoney

Creek and Little Stoney Creek above the elevation set out i n
their Act of Incorporation (59 Viet . Cap. 61), for the purposes of
the Company be and the same is hereby approved and confirme d
pursuant to section 11 of the said Act . "

By chapter 32 of the Statutes of 1900, the transfer t o
the City was confirmed and the City has since had what-



IX.]

	

BRITISH COLUMBIA REPORTS .

	

405

ever rights in the premises that were possessed by the Company . PULL COURT

The question then for decision is, whether the City has the

	

1903

sole and exclusive right to the waters of Stoney Creek or Jan. 26 .

whether its right is paramount but not exclusive . and in my
CENTRE STA R

opinion the latter view is correct .

	

v .

To begin with, the Incorporating Act is careful throughout to Rossi.AN D

guard the interests of the Crown and the public by making the

powers of the Company subject to future legislation and existin g

rights, as by section 42, it is enacted " The powers and privilege s

conferred by this Act, and the provisions hereof, are hereby de-
clared to be granted, subject to the rights of the Crown, and also

subject to any future legislation regarding the subject-matter o f
this Act, or of the powers and provisions hereby conferred, whic h

the Legislature may see fit to adopt ; and this Act is passed on
the express conditions that the Lieutenant-Governor in Counci l
may from time to time impose and reserve to the Crown, in righ t

of the Province, such rents, royalties, toll and charges in respect
of the waters, or of the lands of the Crown (if any), rights an d
privileges, which shall be set out, appropriated, or enjoyed by th e

Company, or are conferred by this Act, as by the Lieutenant -

Governor in Council shall be deemed to be just and proper, etc. "

And by section 45 it is enacted " This Act shall not be deeme d
in any way to authorize any interference with or abrogation o f

the powers, rights, and privileges of any person or Corporatio n

heretofore granted or acquired ."

	

HUNTER, C . J .

In the next place the language of section 11 does not in terms ,

confer the exclusive right to divert and appropriate the water ,
nor are there any other words to be found in it which would

amount to a grant of the stream or water course in question .
Even in the case of a deed from A . to B. the right given to diver t

and appropriate water without more, would not confer th e
exclusive right to divert and appropriate the water, but A . would
have it in his power if he chose, to grant a similar right o r

license to others, subject of course, to the right already given to

B. The question as to whether a particular right or licens e

granted by a subject was or was not exclusive has arisen i n
numerous cases .

For instance in Duke of 81dkerlit/ul v . Heuthcote (1891), 3 Ch .
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504 at p . 517, on appeal (1902), 1 Ch . 475, Lindley, L .J ., speaking

cf a reservation to get coal, says at page 485, " An exclusiv e

Jan . 26 . right to all the profit of a particular kind can, no doubt, b e

CENTRESTAR b g
ranted ; but such a right cannot be inferred from language

v .

	

which is not clear and explicit ;" and again " Lord Hountjoy's
ROSSLAND Case has always been regarded as a leading authority for th e

proposition that a grant in fee of liberty to dig ore does not con-
fer on the grantee an exclusive right to dig them, even if the

grant is in terms without any interruption by the grantor. "

In In re Haven Gold Mining Company (1882), 20 Ch . D. 15 1

at p. 160, Jessel, M.R., speaking of a license to sink shafts or

tunnel for gold says, " It was not an exclusive license, and there-
fore if this New Zealand savage was the owner of the property
there was nothing to prevent his granting licenses to other peo-
ple, and, as I said before, there is no grant of the gold itself to

Mr. Eicke . "
In Carr v. Benson (1868), 3 Chy . App. 524 at p . 532, Wood, L.J . ,

speaking of a power to dig fire clay says, " The plaintiffs licens e
it is conceded, is not an exclusive license, and it has been hel d
from the earliest period that a man taking a license where he i s
under no obligation to work cannot exclude his licensor fro m
granting as many more of those licenses as he thinks fit, provide d
always that they are not so granted as to defeat the known ob-

jects of the licensee in applying for his license ;" and again at p .
IIUNTER, C.J . 534, " the license cannot be reasonably construed to operate as a

grant to the plaintiff of as much of this particular mineral as he
can possibly make use of in the course of his business . What
the plaintiff could raise and get he was to have but he could no t
bring trover against the lessor for removing the remainder. "

In Newby v . Hairison (1861), 1 J. & H. 393 at p. 396, the sam e
learned Judge speaking of a liberty to take ice from a canal says ,
" The first question that arises upon the plaintiff's leases is ,
whether there is an exclusive license . It appears to me, that I
cannot hold it to be an exclusive license, because, if it were in -
tended so to be, it would be framed with words of an exclusiv e
character . That may, I think, be assumed, unless I find some -
thing in the deed which compels me to come to a different con-

clusion . The distinction is well known between an ordinar y

40 6

FULL COURT

1903
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license and an exclusive license, and in the latter you expect t o

find something of that nature expressed . "
In Ross v. Fox (1867), 13 Gr . 683, Spragge, V .C., decided that

a power to dig for mineral was not an exclusive right, and in
CENTRE STA I2

support of his view, referred to the fact that there was no corn-

pulsion on the licensee to work the minerals, and it is needless Ossr . . N D

to add that the city is under no compulsion to maintain an y

water works system at all, although by section 32 of the Act, i f

it does maintain it, it must supply applicants on certain conditions .

In Sinnott v. Sc0ble (1884), 11 S .C .R. 571, it was decided
that a license to cut timber was not exclusive, and that it did no t

give the licensee any property in the standing trees or interes t
in the land .

And I apprehend that so far as concerns the determination o f

the question as to whether the particular right claimed is exclu-
sive or not, or such as to amount to a grant of the thing itself,

it makes no difference whether the right is of the nature of a
license, or privilege, or an easement, or a profit a prendre. In fact

these cases proceed on the plain principle that an instrumen t
giving a right to dig ore, cut timber or take ice, etc ., as the case

may be, means exactly what it says, i. e., gives only a right and

not the sole or exclusive right unless the context clearly show s

otherwise .
These were cases as between subject and subject, so that a

fortiori in a case of such a right conferred by the Crown or the IfUNTER, c .a.

Legislature, it would require apt and explicit language to uphol d
its exclusive character .

Then again, even if there were no such saving clauses as sectio n
42 in the Act, and there was any doubt as to the intention of the

Legislature, two rules of construction in relation to statutes woul d
require me to hold that the City 's right is not exclusive ; the firs t
being that the Act should be construed in favour of the right o f
the Crown through the Gold Commissioner to dispose of the un -
used water, and the second, that enunciated by Strong, C .J., in

the St. Hyacinthe Case (1895), 25 S .C .R. at pp. 173 and 174
which I have already quoted in Calder v . The Law Society (1902) ,

9 B.C. at p. 58 .
For these reasons I am of the opinion that the City's right to

40 7

FULL COUR T

1903

Jan . 26 .
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The petitioners will have their costs of the appeals .
RossLA Nn

The City appealed to the Full Court and the appeal was argue d
at Victoria on the 22nd of January, 1903, before WALKEM ,

DRAKE, IRVING and MARTIN, JJ.

Duff, KC., for appellant : The Water Clauses Consolidation
Act has no application to the water already dealt with by th e

special Act passed in 1896 . The Company applied for an interim
record under section 18 of the general Act, but section 18 canno t
apply to rights such as have been granted the City of Rossland :
this water is not subject to be taken under the general Act
therefore the term "unrecorded water" cannot sensibly be applied
to it and the definition in the interpretation clause does no t
apply . Section 18 refers only to unused recorded water, if not ,
the application for an interim record would have been mad e
under section 10 . A grant of water under a private Act is no t
dealt with by the statute as a "record." A subsequent genera l
statute does not interfere with a special statute : see Garnett v.

Bradley (1878), 3 App. Cas. 944 ; Barker v . Edger (1898), A.C .
748 and Seward v. Vera Cruz (1884), 10 App. Cas . 59 ; Tracey v.

Argument pretty ct Sons (1901), 1 K .B. 444 at p . 470 and Maxwell o n
Statutes, 3rd Ed ., 242-3. A clear indication that the rights under
the special Act were intended to be in any way derogated does
not clearly appear .

Galt, for respondent, referred to Blackstone's Commentaries,
p. 18, showing that there is no such thing as a proprietory inter-
est in water itself, but only a usufructory interest. Section 42
of the special Act shews that the Legislature in 1896 had in vie w
the intention of passing a general Act dealing with water an d
which was passed the next year. Section 4 of the general Act
vests unrecorded water in the Crown, and section 2 say s
"unrecorded water" shall include water not used for a beneficia l
purpose.

All we want is the water not being used. The key-note of

FULL COURT take the water from Stoney Creek is paramount but not exclus-

1903 ive, and that the Gold Commissioner's ruling was wrong, and

Jan. 26 . therefore that the applications must be referred back to him for
further consideration .
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CENTRE STA R
not use it and may waste it if we please . " Section 44 (a .) clearly

	

v .

recognizes the right of an applicant to obtain an interim record ROSSLAN D

where, as in this case, a municipality holds a prior record, but i s
not using all the water .

Duff, replied.
Cur. adv. vult.

26th January, 1903 .

WALKEM, J . : I agree with the judgment appealed from, an d
am of the opinion that the appeal should be dismissed with costs .

In coming to this conclusion, I wish it to be understood that I
only intend to hold with the learned Chief Justice that Mr . Kirkup
had jurisdiction to deal with the matters brought before him .

DRAKE, J. : The Rossland Water and Light Company was in-
corporated in 1896 on a private Act, and in the preamble th e
objects stated are to supply the Town of Rossland with water ,

and the power to be taken from Stoney Creek, Little Stoney
Creek, and Sheep Creek. By section 11, the Company wer e

authorized to enter upon Crown Lands and to divert and appro-
priate so much of the waters of Stoney Creek and the othe r
creeks mentioned, as the Lieutenant-Governor in Council may

deem necessary and proper above the elevation of 3,021 feet .
The Governor in Council on the 25th day of September, 1899 ,
gave the Company all the water in Stoney Creek and Littl e
Stoney Creek above the altitude indicated . In 1897 the Water
Clauses Act was passed . The preamble of that Act is t o
confirm to the Crown all unreserved and unappropriate d
water, and water power . Unrecorded water in this Act mean s
water which for the time being is not held and used in
accordance with the record under any public or private Act, an d
includes all water for the time being unappropriated or unoccu-
pied or not used for a beneficial purpose .

The above named Company are not using the whole of the
water granted to them by the Order in Council . The Order in

the Water Clauses Consolidation Act is equitable distribution FULL COURT

and greatest beneficial use of all available water supply : see

	

1903

sections 7, 13, 18, 28, 144 and 146 . It is against the policy of Jan. 26.

the Act to allow parties to say "we own the water, but we need

WA LKER, J .

DRAKE, J .
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Garnett v . Bradley (1878), 3 App. Cas . 944 at p . 950 ; Barker v .
RGBSLAND Edqer (1898), A. C. 748 at p . 754 and Seward v. Vera Cruz

(1884), 10 App. Cas . 59 . These cases are distinguishable from

the present case inasmuch as the Act under review does not in
words affect past legislation .

The definition of unrecorded water includes water grante d
under any public or private Act, unappropriated or unoccupie d
or not used for a beneficial purpose, and therefore includes the

water granted to the Rossland Water Company running to waste .
The incorporating Act is also by section 42 made subject to any

further legislation regarding the subject matter of the Act, or of
the powers or provisions thereby conferred .

The learned Chief Justice discussed the various authoritie s
DRAKE, J . which refer to the question whether the grant is an exclusiv e

one or not . The law thus referred to shews clearly that a license
from the Crown is not an exclusive right unless the language
used is clear and definite. If the Water Company were using all

the water granted to them there would be nothing left on whic h
a further grant could operate ; but all that the applicants ask for
is liberty to use the unappropriated water, and this, as it doe s
not affect the corporation user, can in my opinion be given ; and
such being the case I think the appeal should be dismissed wit h

costs, and the judgment of the Chief Justice confirmed .

IRVING, J . : The application for an interim record is resiste d
on the principle that a later general law does not abrogate a n

earlier special one.
IRVING, J . The principle is limited to those cases in which the later Ac t

does not in itself or its history shew that the Legislature, at th e
time of the passing of the later Act, had its attention turned t o

the earlier special Act .

At p . 250 et seq ., in Maxwell on Statutes, 1896 Ed ., a number
of instances are cited .

If the general Act deals specifically with the special Act, th e

FULL COURT Council is a record . Mr. Duff contended that as the general Ac t

1903 which was passed subsequent to the special, and which did no t

Jan. 26 . in terms mention the special Act, could not be held as inter-
fering with the grant of all the waters in these creeks, and cited
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principle of course would not be applicable . The same result FULL COUR T

occurs if it is plain either by anticipatory words inserted

	

1903

in the special Act, or by the history and language of the Jan. 26 .

general Act ; or where both these grounds for the non-applica-
CENTRE STAR

tion of the principle exist .

	

v .

If we turn to the private Acts passed in the same session in ROSSLAND

which the Water Privileges Act of 1892 was passed, we will find
several private water Acts in which language similar to tha t

used in section 42 of the Rossland Electric Light Company Act ,
occurs . Again, in 1893, 1895 and 1896 the same language is in-
serted . In short, in all Acts, with one or two exceptions, passe d

in 1892, and afterwards, until the Water Clauses Consolidation iRViNr, J .

Act, 1897, was passed, we find the same anticipatory words,
which occur in section 42 of the Rossland Electric Light
Company Act.

Then in 1897 came the Water Clauses Consolidation Act wit h

its preamble, its far-reaching definition of "unrecorded" water, an d
its fourth section . I am of opinion that the Rossland Water an d

Light Company is within the sweep of the Water Clauses Con-
solidation Act, and that the appeal should be dismissed .

MARTIN, J. : The right of the City under its record to the
water not at present being "used for a beneficial purpose " was

31. TZN, J .

not lost, but only dormant, and could be revived if the necessit y
arose for the use of the water now going to waste .

Appeal dismissed 'with costs.
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BRITISH COLUMBIA LAND AND INVESTMEN T
AGENCY, LIMITED v . WILSON .

Jan 9 .

B .C .L .&T .A .
r, .

WILSON

Judgment

Counsel fees—Right of action ,for—Failure of solicitor to pay counsel , fees re-
ceived by him from client .

Counsel in this Province have the right to maintain an action for thei r
fees .

W here a solicitor contrary to his client's expectation does not pay over to a
counsel, fees received from his client, the client is still liable to the
counsel .

ACTION tried before MARTIN, J., in October, 1902 . This case is
reported only on the question of the right of counsel to sue fo r

their fees.

A. E. McPhillips, K.C., and Goward, for plaintiff:

Bodwvell, K.C., for defendant .

9th January, 1903.
MARTIN, J. [after dealing with other questions which wer e

decided in favour of the plaintiff, proceeded] :

Then as to the defendant's set-off for 81,011 .50 for professional
services . This is pleaded as an assignment to the defendant of

a bill of costs for " work, expenses, journeys, attendances an d
money paid by Wilson & Senkler of the City of Vancouver a s

the plaintiff 's solicitors in the suit of Kirk v . Kirklecnd ." The

bill of costs, so-called, on examination is not what is usuall y
known as a bill for solicitors ' services, but consists, with tw o
minor exceptions, of charges for counsel fees and travellin g

expenses and the plaintiff's counsel has properly treated it a s
substantially the assertion of a right by a counsel in this Pro-
vince to recover his fees from his client. This is a question o f
importance to the profession and litigating public, and in th e

absence of any express enactment on the point, such as exists in ,

e .g ., the Provinces of Quebec and Manitoba, it is not easy t o

answer it. Much assistance, however, can be derived from th e

case of The Queen v. Doutre (1884), 9 App. Cas . 745, wherein the
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appellant (plaintiff ) " mainly relied upon the proposition that in M vRTIx, J .

those Provinces of the Dominion where the common law of Eng-

	

19 0 3

land prevails, members of the Canadian Bar can neither have Jan . g .

action for their fees, nor make a valid agreement as to their
I3.C .L.&LA .

remuneration, unless that right has been conferred upon them

by statute ." In giving judgment, their Lordships say that it WILSON

was not necessary to decide this point . But in regard to the
leading case of Kennedy v. Bioun (1863), 13 C .B.N.S . 677, which
decided that such a right did not exist in England, they stat e
that they are willing to assume that case to have been rightly
decided, " but they are not prepared to accept all the reason s

which were assigned for that decision in the judgment of Erle ,
C.J . It appears to them that the decision may be supported by

usage and the peculiar constitution of the English Bar, withou t
attempting to rest it upon general considerations of public policy .
Even if these considerations were admitted, their Lordship s
entertain serious doubts whether, in an English colony where the
common law of England is in force, they could have any applica-

tion to the case of a lawyer who is not a mere advocate or
pleader, and who combines in his own person the various func-
tions which are exercised by legal practitioners of every class in
England, all of whom, the Bar alone excepted, can recover their
fees by an action at law. "

This question came before this Court in Barnard v. Walke m

(1880), 1 B .C. (Pt . I) 120 ; and the case of McDoagall v. Campbell Judgment

(1877), 41 U .C .Q.B. 332, was therein relied on, inter alia, in sup-
port of the right of counsel to sue for his fees . Chief Justice
Begbie, however, considered it " quite unnecessary to examin e
into " that point, at the same time expressing his " inclination
against the right, but Mr. Justice Gray was of the opinion that
the right did not exist, and placed little reliance on McDougall
v. Campbell, saying " That very decision, however, has not bee n
accepted in Ontario, for the appeal from it is yet undecided . "
On the other hand, the third member of the Court, Mr . Justice
Crease, was in favour of the contention, and pointed out that "ther e
is nothing to s pew that the McDougall v . Campbell case has
been appealed ."

Since that time the decision of the Court of King's Bench, in
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MARTIN, J . bane, in the last mentioned case has unquestionably been recog -

1903

	

nized as the law in Ontario, and has been precisely followed an d

Jan . 9 . its principle expanded to proceedings before the Supreme Court

B.C.L.&LAof
Canada by the Chancellor of Ontario in A ° hour v. Kilmer

.
v .

	

(1897), 28 Ont . 618 . That learned Judge states that " the gen -
ILSON oral result of The Queen v. Doutre, supra, is to affirm the deci-

sion of the Puisne Judge in McDougall v . Campbell, as against
the dissenting opinion of Chief Justice Harrison . So that the
present law of Ontario, in contrast with that of England, permit s
counsel to sue client for the value of professional services . "

In the case at bar, the cases of Kennedy v . Brown, supra, fol-

lowed by Mostyn v. Mostyn (1870), 5 Chy. App. 457, were
mainly relied upon by the plaintiff 's counsel . These were con-

sidered by the Chancellor in Armour v . Kilmer, and he remarks
that " the effect of Kennedy v. Brown as a decision, has bee n
greatly circumscribed by the observations of the Judicial Com-

mittee in The Queen v. Doutre. " Earlier in his judgment, after
pointing out some peculiarities of the English system, the sam @

learned Judge had said :
" Hence the broad result in England that no right of actio n

exists for fees by the advocate against either solicitor or client .

" In Ontario, however, a different system obtains in the organ-
ization of the legal profession. The same person may be and

usually is both solicitor and barrister, and the fees payable to
Judgment counsel are as a general thing regulated by legislation, tariffs ,

and rules of Court even between solicitor and client, so tha t
altogether a radical change has been wrought in the relations o f
counsel, solicitor and client ; McDougall v . Campbell, 41 U.C.R .

at p . 349 . This case marks the point of departure in Ontari o
from the English doctrine of the honorary nature of counse l

fees, as expounded in Kennedy v . Brown . "

And again at p . 622 :
" Contrary again to the English rule it appears necessary no w

to hold in Ontario that solicitors who employ counsel hav e
implied authority to pledge the client's credit for the payment o f

counsel fees, and that legal privity exists between client an d
counsel though a solicitor has intervened in the usual way . This

should be the rule, I think, because of the general authority
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which the retainer from client to solicitor imports to do all that MAETIN, J.

need to be done for the proper and effective conduct of litigation .

	

1903

It is a part of the solicitor 's duty to instruct counsel in conduct- Jan. 9 .

ing litigation, as is very well stated in Hobart v. Butler, 9 Ir .
B .C .L .&I .A .

Corn . L. Rep. at pp . 165-66 . The services of counsel as such in

	

v .

the Courts are services that cannot be rendered by the WILSON

solicitor as such . There is, therefore, in retaining counsel, by th e
solicitor, no delegation of duty which the solicitor could himsel f
perform, and no benefit accrues to the solicitor by the employ-
ment of counsel . That marks the line of distinction betwee n
cases where the client is held responsible through the agency o f
his solicitor and those where the solicitor has been made to
answer in person for work he directs to be done for the client. "

And again at page 623 :
"The like rule should prevail where the services rendered ar e

in the nature of advocacy ; as to these the client is the principa l
and the solicitor is merely the agent who intervenes according
to usage. It is evident that the benefits derived from the aid o f

the advocate accrue directly to the client, and on a quantum

meruit the value of these services falls to be ascertained with
reference to that client . The client, therefore, is for such ser-
vices prima facie the proper and only person to be sued . This
should be the legal conclusion, I think, unless a bargain is mad e
that the solicitor shall be liable or there is evidence to shew by
a course of dealing or otherwise that credit was given to the Judgment

solicitor and not to the client : Johnson v. Ogilvy, 3 P. Wm.
277 ; and Brigham v . Foster, 11 Allen (Mass .) 419 . "

All the observations made in the eases of The Queen v . Doutre,

McDougall v . Campbell, and Armour v. Kilmer, regarding the
inapplicability of the English rule in question to new countrie s
where the conditions are different apply, in my opinion, with
greater force to this Province than to any other Province o f
Canada. This view is supported by the Supreme Court of Can-
ada in J17artley v . Carson (1889), 20 S . C. R. 634, a water righ t
case, wherein Mr. Justice Gwynne in delivering the judgment o f
the Court, remarks (pp. 658-9) " that the statute should be con-

strued as an encroachment upon that venerable embodiment o f
all wisdom, the common law, is really no hardship, but quite the
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rART!N, J . reverse in a country of such peculiar conformation as British

1903

	

Columbia	 To my mind the Act is infinitely more

,Ian . 9 . suited to the condition of the colony and better calculated t o

promote the interests of all persons becoming settlers in it than
B .C .L .&I . A .

the common law of England, however admirable it be, and how -
Wrisox ever entitled to the designation of ` perfection of wisdom,' whe n

applied to the conditions of a country like England . " And the
Full Court of this Province has, in Atkins v. Coy (1896), 5 B . C .
6, at p . 19, recognized in the matter of procuring the attendanc e
of witnesses, the difficulties to be experienced in a minin g

country such as this, wherein the population is relatively spars e
and scattered over a vast area, much greater than that containe d
within the boundaries of any other Province of Canada .

It is true that in the action of Kirk v. Kirkland then pend-
ing, the present defendant, though both barrister and solicitor,
acted as counsel only, and that another solicitor was employe d
by the plaintiff Company to retain the defendant to defend tha t

action, but I am unable to see how that alters the principles

above quoted. Nor are they altered by the fact that the de-
fendant Company paid its solicitor certain sums out of which i t
expected its counsel would be paid by said solicitor. And i t
seems proper to state here that the evidence of the solicitor was
not of a clear and satisfactory nature regarding the exact cir-
cumstances under, and the precise object for which he receive d

Judgment advances or payments from the defendant's manager at Van-
couver on his bill or bills against it .

It was suggested that on the facts herein the counsel shoul d
be taken to have agreed to look to the solicitor alone for hi s
fees, but having regard to all the circumstances of the case, an d
the prior course of dealing between the parties, I would not be
justified in reaching such a conclusion .

It follows, therefore, that in my opinion the defendant is en -
titled to recover his proper counsel fees against his client, th e

defendant Company. As to the amount of these, it was in-

timated, as I understood it, during the course of the trial, tha t
the plaintiff Company considered that the fees charged in con-

nection with the appeal before the Supreme Court of Canada
were excessive, but the matter was not gone into, and nothing
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was suggested as to what should be done towards ascertaining
the proper amount thereof. Such being the case, if the parties

cannot agree on the amount I shall hear counsel on the point, at
which time the question of costs may also be spoken to.

LEVER v. McARTHUR ET AL .

Master and servant—Employers' Liability Act—Notice of injury—Want of—

Reasonable excuse—Defendant prejudiced by want of notice—Evidence
of—When to be given .

In an action for damages under the Employers' Liability Act for injurie s
sustained by plaintiff it was shewn that the plaintiff was withou t
means and for some weeks after the accident was unable to transac t
any business ; and that the defendants' business manager and repre-
sentative saw the accident and arranged for plaintiff's admission int o
the hospital where a few days later he discussed with him the cause o f
the accident :

Held, the circumstances excused the want of notice of injury .
At the close of the plaintiff's case a non-suit was moved for on the groun d

that plaintiff had not proved notice of injury, and plaintiff then
adduced evidence which the Court held shewed a reasonable excus e
for the want of notice and the trial proceeded . Before closing his case
defendants' counsel tendered evidence of being prejudiced by want o f
notice :

Held, excluding the evidence, that the proper time to shew prejudice wa s
while the question of reasonable excuse was still open .

ACTION under the Employers' Liability Act, for damages fo r
personal injuries, tried before MARTIN, J., at Nelson on the 15t h
and 16th of December, 1902, with a jury . The plaintiff was injured
while working aloft on the derrick of a pile driver . On the
conclusion of the plaintiffs case, defendants ' counsel moved for
a non-suit, on the ground that no notice of injury, as required b y
section 9 of the Employers' Liability Act, had been given . The

41 7

MARTIN, J .

190 3

Jan . 9.

B .C .L .&I .A .
v .

WILSO N

MARTIN, J .

1902

Dec . 16 .

LEVER
v .

MCARTH UR

Statement
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1902

Dec . 1R .

LEVE R
e V .

MCARTHU R

Judgment

notice required by section 13 to be given by the defendants o f
their intention to rely on this defence, had been duly given, and
the point was also taken in the statement of defence .

Plaintiff's counsel then asked leave to call evidence to she w
that this was a proper case for the Court to dispense with th e
notice under sub-section 5 of section 12, and leave having been
granted, evidence was given of the circumstances attending th e

injury as stated in the judgment .

S. S. Taylor, K.C., for plaintiff.

W. A . Macdonald K.C., for defendants.

Per curiam : Section 12, sub-section 5 is the provision o f
the statute which covers this question. It is therein stated that
the non-existence or want, as it is called, of the notice may he
dispensed with by the Court (1 .) " If the Court or Judge befor e
whom such action is tried, or, in the case of appeal, if the Cour t
hearing the appeal is of the opinion that there was reasonabl e
excuse for the want or insufficiency (2 .) and that the defendant

has not been thereby prejudiced in his defence . "

I am of the opinion that the second of these two provisions i s

really the more important ; I should feel personally disposed t o
attach more importance to it. Here there is absolutely no evi-

dence that the defendant has been prejudiced by the want o f

notice, and therefore I may dismiss that condition without fur-

ther remark .

I proceed then to the consideration of the next one : that is,
is there here an excuse for the want of notice ? The case o f

Armstrong v . Canada Atlantic R.W. Co. (1902), 4 O.L.R. 560, has
been referred to as the case of most use in determining tha t
point . Mr. Justice Osier in giving the decision of the Court of
Appeal points out what really is the object of the Act as it no w

exists, at p. 567 :
" The object of the notice is to protect the employer against

stale or manufactured or imaginary claims, and to give him an
opportunity while the facts are recent of making inquiry into

the cause and circumstances of the accident . The several clause s
which bear upon the subject are very loosely fitted together, bu t
the stringency of the original provision has been much relaxed,
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and the injured workman is evidently the first object of th e

Legislature 's care . "
Now, starting from that basis it may be said in answering th e

question of reasonable excuse, that the Court will not be adroi t
to defeat the plaintiff. On the question of what is reasonable ex-
cuse the Court of Appeal says : " What may constitute reasonable
excuse for not giving notice is not defined, and must depend ver y
much upon the circumstances of the particular case . The notor-
iety of the accident is one element, and the employer's knowledg e
of it and that the workman or his representative is in fact makin g
a claim upon him in respect of it, is another. Both these circum-

stances concur in the present case, and there is the additional
fact that the employers took the claim into consideration bu t
never gave the plaintiff a final answer. "

So it may be said that the Court of Appeal is of the opinion
that the circumstance of a claim being made upon the employe r

is one thing that might he considered . It does not say though
that the judgment of the Divisional Court was wrong on tha t
point and the Chief Justice of Ontario in that Court does no t
seem to consider that the advancing of a claim is an elemen t
provided the employer is aware of the accident . In giving the
judgment of the Court below, the Chief Justice of Ontario, i n
(1901), 2 O .L.R. 219 at p . 222, says :

" The whole object of the Act in requiring notice to be give n
was attained by the knowledge of the defendants, at the time, o f
the injury and of the cause of it, and there was no evidence tha t
they were in any way prejudiced in their defence by the wan t
of it."

Then, what have we in the case at bar ? This plaintiff wa s
actually seen by the defendants ' representative and business

manager, McDonald, at the time of the accident ; actually saw
him carried to the boat in a shattered condition and undertook
to telegraph the hospital authorities at Nelson and arrange fo r
his admission therein. Now, seeing the immediate result o f
accident then, under his very eyes, you might say, it no doubt
resulted in his making prompt inquiries, as he should have done ,
as to how the accident occurred, and when he saw the plaintiff
at the hospital a few days later, he attributed the accident to the

419
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default of the engineer. So on that circumstance alone one
would be fairly entitled to assume that McDonald had no reason
to suppose that the natural consequence of what would follow o n
the happening of an accident such as this would not take place ;

that is, that there would be an action for damages and he should
as a careful man be prepared for it . The plaintiff was confined

for several months to the hospital in consequence of the seriou s
injuries he sustained and that is a most material element in thi s

case . There is no doubt that for the first few weeks this man
was not in a position to transact the most ordinary business o r
attend to his affairs . It may be that his mind was clear, but w e

all know that when a man was sick and suffering such as thi s
man was that he is hardly capable of attending to such matters :
such a shock to the system causes frequently loss of menta l

force and dulls the faculties, and I am not prepared to say tha t
this man in this case could not, from that fact alone, he reason -
ably excused from the giving of the notice . In addition to thi s
he was without means . All these matters are with some very
small matters, but with small people they are very importan t
matters ; at the least they all have a substantial bearing upon th e
question of reasonable excuse—even the nature of the witness' s

own disposition and frame of mind and his mental qualification s
are things that the Court should take cognizance of. I have no

hesitation at all in saying that in this case the want of notic e
should be dispensed with . There is no provision in sub-sectio n

5 of section 12 or in section 13 for an adjournment of the Court .
It would seem almost to cover any case . There is no necessity
to resort to that, because I find here, there having been no evi-

dence before the Court of the defendants having been prejudiced ,
this would be perfectly useless.

I overrule the motion for a non-suit.

Motion overruled.

The defendants counsel before closing his case, tendered evi-
dence to shew that he had been prejudiced by want of notice o f
injury. The Court of its own motion, and under the circum-
stances below mentioned, excluded this evidence, for the follow-

ing reasons :

420
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Per curicam : It is too late now for the defendants to put in MARTIN, J .

this evidence shewing that they were prejudiced by the want of

	

190 2

notice . That question has been determined by me once and for Dec. 16 .

all when the objection was taken that the action should be dis -
LEVE R

missed because of want of notice . Evidence was taken on that

	

v .

point, which is a trial within a trial, just as in the case of an McAE rHUR

alleged confession under the criminal practice, and it was ruled on ;
and so far as this Court is concerned it is settled .

If you had evidence on that point, then was the time to pu t
it in, but you were satisfied with challenging the plaintiff's evi-

dence, and put none in yourself, though you had then in Cour t
available for that purpose the very witness, the defendants'

manager, you now seek to call on that point, but you did not
choose to offer his evidence .

It may well be, that if during the course of the trial it shoul d
appear to the Court that the defendant had been prejudiced, the Judgment

Court would of its own motion take such action with regar d

thereto as would seem just ; but the onus would be on the
defendant to s pew that he was not in a position to have draw n
the attention of the Court to the facts creating such prejudice a t
the time when he took the objection to the want of notice. If
the defendant were not taken by surprise, or knew, or should
have known of the existence of such facts creating a prejudice ,
and yet did not bring them to the attention of the Court in th e

manner above indicated, it would not be right to allow him t o
set them up at the end of the trial, because it is due to the Cour t

and the plaintiff that all objections to the notice should be brough t
forward at an early stage in the case, so that the objections may
be considered, and if thought advisable, ruled upon before evi-

dence is gone into, otherwise much unnecessary delay an d
expense might be occasioned .
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STAR MINING AND MILLING COMPANY, LIMITED

LIABILITY v . BYRON N. WHITE COMPANY
(FOREIGN) (NO. 2).

FULL COURT Inspection—Underground workings—E:ctralateral rights—Right to inspec t

1903

Feb. 6 . The right to inspect underground workings in a mine carries with it th e
right to inspect and make copies of the plans of such workings .

STAR

	

Per MARTIN, J . : (1 .) The practice respecting inspection under r . 514 is dis -v .
WHITE

	

tinct from the practice in obtaining discovery and a claim of privileg e
set up in an affidavit in answer to a motion to compel inspection is not
conclusive.

(2.) It is a proper and convenient practice to apply to the Court to enforce
an order for inspection when the resistance is not contumacious .

MOTION to compel defendant Company to produce for inspec -
tion certain working plans and drawings which it was allege d

the plaintiff Company was entitled to inspect and make copies
of under an order of Court dated the 11th of December, 1901 ,
and affirmed (save in one particular not material to this report )

by the Full Court on the 10th of January, 1902 . See ante p . 9.

On the return of the motion, the defendant Company set up a

claim of privilege. The facts appear in the following judgmen t
of

31st May, 1902.
MARTIN, J . : By an order of this Court made on the 11th day

of December, 1901, the plaintiff Company was, inter ahia, given
leave to " inspect and make copies of the working or mining

plans, drawings, charts, or surveys of the defendants at any tim e
made or used and any number connected with any and all of

their said workings and mining operations in or upon " certai n
specified mineral claims owned and worked by the defendant s
"so far as may be necessary to ascertain whether the defendant s
have worked or are working into and under the surface of th e
plaintiffs' claims and the nature and extent thereof an d
the quantity of mineral or ore (if any) removed therefrom, an d
also so far as may be necessary to ascertain the apex and loca -

and copy plans—Privilege—Rule 514 .

Statemen t

MARTIN, J .
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Lion or position thereof as to the lodes or veins or ore deposit s
which may have been or are being operated or mined by the

	

190 2

defendants under the surface of the plaintiff's' claims . "
This order was affirmed, save in one particular not at present -- -

material, by the Full Court on the 10th of January, 1902—9 Furl,
COUR T

B.C. 9 .

	

1903

The present is a motion to compel the defendant Company to Feb . 6 .

produce for inspection certain working plans and drawings

	

STA R

which it is alleged the plaintiffs are entitled to inspect and make

	

v.
WHITE

copies of under the said order of the 11th of December, 1901, an d
in support of the application are filed affidavits of two surveyor s
and of the manager of the plaintiffs' mines . The result of my
consideration of facts set out in these affidavits, and of th e
accompanying plans and of the affidavit of Oscar V. White, filed
in reply, is that for the purposes of effectuating the true inten t
of the said order the plaintiffs are entitled to the production an d
inspection asked for unless the defendants ' contention in regard
to the construction to be placed upon r . 514, by virtue of
which the order was made, is correct .

That contention is founded on the affidavit of the said White ,
the defendants ' mine superintendent, which sets up a claim of
privilege and objects to the production of any plan (other tha n
one tracing which is of practically no assistance) because as
White deposes, the defendants "have been advised by their soli -
citor, and I very believe that the said maps or plans are not MARTIN, J .

documents material to this action, that they do not contain any
information which the plaintiffs are entitled to obtain for th e
purpose of their suit, and do not disclose any fact or circumstanc e
which is detrimental to the defendants ' case or which would in
any manner support the plaintiffs' claim in this action . "

It is argued that a claim of privilege can be so set up unde r
r. 514 in the same manner as in proceedings for discovery, an d
that the affidavit is conclusive unless it comes within one of the
excepted cases which are conveniently set out in the Yearly
Practice, 1902, pp. 319-20 . I find myself unable to take thi s
view of r. 514, and have come to the conclusion that said rul e
authorizes a procedure distinct from discovery in the general
acceptance of that term. If this be not so, then the defendant

423
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MARTIN, J . would have been able to prevent the surveyors from makin g

	

1902

	

surveys and plans of the mine, as authorized by said order, an d

May 31 . would have justified its action by simply filing an affidavit i n

terms almost precisely similar to that here relied upon. But it

	

FULL_

	

must, I think, be apparent that such an affidavit would under

	

1903

	

such circumstances be no answer to an application to compel th e
Feb. 6 . defendant to allow surveyors to enter its mine for said purpose ;

WHITE

relied on does not apply to a survey it cannot apply to a n

inspection directed by the same rule . The cases of E. f N. Ry .

Co. v . New Vancouver Coal Co. (1898), 6 B .C . 194 ; Centre Star

v. Iron Mask (1898), 6 B .C. 355 and Iron Mask v . Centre Sta r

(1899), 7 B .C. 66 sustain this view.
Rule 514 provides a most useful and beneficial procedure, par-

ticularly in mining cases, but if the contention of the defendants '
counsel is correct it is liable to be defeated by the simple state-
ment of the mere belief of the immateriality of documents . I

am of the opinion that such is not the practice, and that th e
application should be resisted by submitting such facts as will

MARTIN, J . enable the Court to decide the question as one of fact in eac h

particular case .
Though I have dealt with the matter as one of substance as

regards all the plans, yet I point out that technically the plaint-
iff would in one respect be entitled to succeed in any event
because the original of one admittedly relevant plan has, by a n
oversight as explained, not been produced, but merely a copy.

I might add that as a matter of practice the course that has
been adopted of moving in the present way seems a proper an d
convenient manner of enforcing the order, there being no ques-
tion of contumacious resistance on the part of the defendan t
Company .

The application is granted ; costs to the plaintiff in any event .

The defendant Company appealed and the appeal was argue d
at Victoria on the 9th and 10th of January, 1903, before
HUNTER, C .J., DRAKE and IRVING, JJ.

The ground on which counsel for appellant based his argu-
ment was not taken in the Court below .

STAR

	

hence it follows that r. 514 does differ from the rules relatin g
v .

	

to discovery in this essential particular, and if the principle
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Bodwell, K.C., for appellant : Rule 514 does not give the MARTIN, J .

Court power to direct the production of plans, and the order of

	

1902

MOCOLL, C .J., and the judgment of the Full Court on appeal 141ay 31 .

were given in error : although not able now to rescind its former -- --
NULL COUR T

order, the Court will refuse to carry out a wrong order. Rule

514 applies to property and not to title deeds : if a piece of prop-

	

1 903

erty is the subject of an action it may be detained, or inspected, Feb . 6 .

a mine may be entered and a plan must be produced, but these STAR

things are done under the ordinary rules of discovery . It will be
WHITE

argued that we cannot take this ground now, but the Cour t

should not enforce an order known to be wrong—it will no t
perpetuate error. He cited O ' Connell v . McNamara (1843), 3 Dr .
& War. 411 ; Hamilton v. Houghton (1820), 2 Bligh, 169 at p . 193

and 4 Eng. Rep. 290 at p. 299 ; Commercial Bank v. Graham

(1850), 4 Gr. 419 at p. 424; Mitford's Chancery Pleas, 116 ;

Morgan v .	 	 (1737), 1 Atk . 408 ; White v. Parnther

(1829), 1 Kn. 179 at p. 221 ; Lawrence Manufacturing Co. v .

Janesville Mills (1891), 138 U. S. 552 at p . 561 and Reg. v .

Victoria Lumber Co . (1897), 5 B . C. 288 .
[HUNTER, C .J . : But there the causes of action were differen t

although identical, but here the orders are in the same suit.]
In some of the cases cited there had been no appeal from

the decrees, but the Court held it was not bound to enforce a
wrong decree .

Davis, K.C. (S. S. Taylor, K.C., with him), for respondent : Argumen t

Inspection alone is not sufficient for us as we allege some old
workings have been closed up so it is necessary for us to see the
plans. Liberty to see the plans of the workings is a necessary
part of an order for inspection and leave to make copies of plan s
is ancillary to inspection : inspection includes taking extracts :
Boord v. African Consolidated Land and Trading Co. (1898),
1 Ch. 596 . He cited Daniell's Chy. Forms, 5th Ed ., 950-1 ; Seton
on Decrees, 6th Ed ., 574 ; Bevan v . Webb (1901), 2 Ch . 59 ; Lewis

v . Earl of Londesborough (1893), 2 Q .B. 191 where bills of
exchange were photographed under Order 50, r . 3, which is the
same as r . 514 .

He was stopped .

Bodwell, in reply : The form in Seton is only the form of an
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order after judgment in an action for trespass to undergroun d

workings : the form in Daniell is only the form of a notice of
motion . In the cases cited there was a clear right to see a boo k

and the notes and so there was a right to make a copy and tak e
photographs, but here there is no right to see the plans .

190 3

	

Feb . 6.

	

Cur. ad U . volt.

	

STAR

	

6th February, 1903.

WHITE HUNTER, C.J . : In my opinion we cannot accede to Mr . Bod-

well' s contention that we should not enforce the former order of

this Court on the ground that it is erroneous, as I think it wa s

quite within the jurisdiction and discretion of the Court to make
it . With regard to the power to order inspection, Order L ., r. 3

is practically only declaratory of the jurisdiction which has lon g
been well settled in the case of mines, machines, etc. (see Earl qf

Lonsdale v . Curwen (1799), 3 Bligh, 168 at p . 171), and which

was gradually developed in the case of property generally (se e
Bray on Discovery, p. 577, et seq., and cases cited), and is i n

fact little more than the application to the matters of practic e
dealt with therein of the doctrine that equity expands to mee t

the justice of new-arising cases .
In the case of underground workings it is a common practic e

for the order to allow access to the plans, for the simple reaso n
that without such assistance the inspection would often be futil e

HUNTER, C.J• by reason of the concealment, obliteration, or inaccessibility o f

some of the workings . This being so, it follows that it woul d
be unreasonable to expect those who make the inspection t o

carry the plans in their heads, and to say that they should no t
have a copy to assist them both in making the inspection, and t o
prepare their case with the aid of the results of the inspection .

The forms given in the standard works sustain Mr. Davis ' con-
tention that the inspecting party may be allowed access to th e
plans and to take copies : see Daniell 's Chy. Forms, 4th Ed. ,
p . 786 ; 5th Ed., pp . 950, 951 ; Seton on Decrees, 6th Ed ., p . 574 ;

and in Chitty's K.B. Forms, 13th Ed., at pp. 226, 227, I find a
form of application " to enter and inspect the (defendants ') mine
and mining operations at . . . and to inspect the working

plans relating thereto, and to make measurements and drawings

MARTIN, J.

1902

May 31 .

FULL COURT
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of the said mine and mining operations, and copies of the sai d

plans, so far as may be necessary or proper in order to ascertain

	

1902

whether, " etc	 May 31 .

I am quite free to admit that the order appears to have gone
FULL COURT

further than was necessary, and that it might have contained an —
undertaking by counsel not to use the information gained by the 190 3

inspection, or the copies, for any other purpose than that of the Feb . 6.

WHIT E

settled .
The present appeal is virtually an attempt to have the orde r

re-heard, which, in the case of a perfected interlocutory order i s
seldom if ever allowed, even when made on the heels of th e
decision : see Birmingham and District Land Company v.

London and North Western Railway Co . (1886), 34 Ch . D. 26 1

at pp . 277 and 278. The appeal should be dismissed with costs .

DRAKE, J. : In this case the plaintiffs obtained an order t o

ascertain by inspection whether or not the defendants ha d
worked or were working into and under the surface of the Heber

Fraction and Rabbit Paw mineral claims, and the amount o f
mineral if any removed therefrom . There is no dispute as to
the validity of this portion of the order, but what the defendants
object to is the further part of the order that allows them fo r
any or all of the said purposes to inspect and make copies of th e

working or mining plans, drawings, charts or surveys of the DRAKE, J .

defendants at any time made or used in any manner connecte d
with any and all of their said workings and mining operations i n

or upon any or all of the said above mentioned mineral claims .

Mr . Bodwell contended that r. 514 did not sanction this latter
part of the order, that it was a new procedure not contemplated
thereby. The Court of Equity has frequently made orders for
inspection, and making plans of the workings of mines, and fo r

the removal of obstructions to enable the inspection to be effect -
ive, but he contends that the use of the defendants' plans i s
something novel, and infringes the right, which every litigant
has, not to produce his muniments of title, and plans com e

within that category. The production of working drawings is
apparently contemplated by the forms given in Daniell and

427

MARTIN, J.

litigation, but these were matters which should have been

	

STA R

brought to the attention of the Court when the order was being

	

"'
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MARTIN, J . Seaton on Decrees, and it is undoubtedly an advantage to bot h

1902

	

parties. The form of order given in Earl of Lonsdale v . Curwen

May 31 . (1799), 3 Bligh, 168 at p. 171, and in Walker v. Fletcher (1804) ,
in the same volume, 178, compel the defendants to remove all

FULL COURT obstructions which would interfere with an inspection of close d
1903

	

up ways and workings, the cost of which might be very serious .
Feb . 8 . The production of working plans would obviate this necessity .

STAR In my opinion the order as regards the production of the work -

WHITE
ing plans limited to the ground under the surface of the Hebe r

and the Rabbit Paw mineral claims is correct. It is I think clear
that this was all that the original order intended to give.
Perhaps the language used might be construed as giving the
right to see the plans of the mines, but that is not the intention ,
and the defendants are right in restricting the plans to thos e

under the land in dispute. If the working plans cover more
ground than the disputed claims, the other portions can be

DRAKE, J . sealed up. I also consider that the persons making copies of th e
plans should make a declaration not to disclose any evidence that
might come to their knowledge from the inspection, except fo r

the sole purpose of the action ; and I am further of the opinion
that every order made under this r . 514 should depend on th e

facts shewn to the Court, and that this judgment is not to b e
considered as laying down any general principle that plan s
should in all cases be produced .

I think that the costs of this appeal should be costs in th e
cause.

IRVING, J .

	

IRVING, J ., concurred with HUNTER, C .J.

Appeal dismissed with costs .
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IN RE LELAIRE .

Administration—Heirs outside jurisdiction—Official Administrator .

Jan . 17 .

The Official Administrator is not allowed to take out Letters of Adminis-	
tration in opposition to the heirs of the deceased, such heirs being RE LELAIR E

resident out of the jurisdiction, but having an attorney-in-fact within
the Province to manage the estate, and there being no evidence tha t
the deceased had any debts or any substantial personal propert y
although he died possessed of considerable real estate within the Pro-
vince subject to a mortgage .

APPLICATION on behalf of the Official Administrator for ad -
ministration of the estate of Felix Lelaire who died in France ,
leaving real estate in Victoria valued at about $29,000 (subject t o
mortgages) and personal estate amounting to 85 in cash, in th e
hands of his agent in Victoria, and which the agent had withou t
knowledge of Lelaire 's death paid out six days after his death t o
the mortgagees in payment of interest clue . The agent had con- Statement
ducted the affairs of the deceased for two years prior to his deat h
and stated on affidavit that deceased left no debts other than th e
mortgages and that he had a general power of attorney author-
izing him to act for the next of kin and heirs in respect of th e
management and sale of the deceased 's estate.

Harold Robertson, for official administrator : Under the amend-
ment to the Official Administrators' Act " estate " includes bot h
real and personal estate, and it is the duty of the Official Admin-
istrator to apply for administration . No one unless appointe d
by the Court has any right to deal with the estate as where th e
heirs are all resident outside the jurisdiction the estate does not Argumen t

vest in them ; no one can say the deceased left no debts owin g
by him. There will be succession duty payable and there is no
guarantee that it will be paid unless administrator is appointed .

Gregory, for heirs, contended that the only result of granting
administration would be to demand a return of the $85 pai d
although it was properly expended .

MARTIN, J .

1903
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MARTIN, J .

	

MARTIN, J. : The Court in dealing with applications of thi s

1903

	

nature will have regard to the special circumstances of each case .

Jan . 17 . Here the Official Administrator should not be allowed to tak e

R

	

out Letters of Administration in opposition to the heirs of th e
1.ELAIRE

deceased, such heirs being resident out of the jurisdiction, bu t
having an attorney-in-fact within the Province to manage th e

estate, and there being no evidence that the deceased had an y

debts or any substantial personal property although he died pos-

sessed of considerable real estate within the Province subject to
a mortgage.

MARTIN,

	

IN THE EXCHEQUER COURT. IN ADMIRALTY .
L .J .A .

1903 HACKETT ET AL v. THE SHIP BLAKELEY : EX PA RTE

Jan . 29 .

	

JONES .

Where the purchaser of a ship at a Marshal's sale refuses to complete hi s
purchase the ship may be put up for sale again without an order fo r
re-sale and the defaulting purchaser will be ordered by the Court t o
pay the deficiency, if any, on such re-sale and the costs caused by hi s
default.

Judicial sales are not within the Statute of Frauds .

MO:CION by plaintiffs to compel Henry Humphrey Jones t o
pay the difference in the price of a ship purchased by him at a
Marshal's sale and that realized at a subsequent sale caused by

Statement his refusing to complete the purchase.

The motion was argued before MARTIN, Local Judge in
Admiralty .

Bored, for plaintiffs .
Higgins, for Jones.

HACKETT Admiralty—Practice—Marshal's sale—Purchaser refusing to complete sale—

THE Sun" Re-sale—Statute of Frauds .

BL IKELEY :

Ex PART E
JONES
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29th January, 1903 .

	

MARTIN,

MARTIN, L.J .A . : On the evidence there is no difficulty in L .J .A .

arriving at the conclusion that the ship was purchased at the 190 3

Marshal's sale on the 17th of October, 1902, by Henry Humphrey Jan . 29 .

Jones for $2,000, and that he subsequently in writing, on
HACKETT

October 28th, absolutely refused to complete his purchase, and

	

V .
THE SHIP

repudiated all responsibility in regard thereto . Under such BLAKELEY :

circumstances the Marshal re-sold the ship, without obtaining an
Ex PART S

order for such re-sale, for the sum of $1,900 . The present appli- JuNEs

cation is by the plaintiffs to compel the defaulting purchaser t o
make good the difference in price, and pay the costs and expense s
occasioned by and incidental to such default.

The application is resisted, first, on the ground that there wa s
no memorandum in writing of the sale to satisfy the Statute o f
Frauds . Even if such were the case, the answer is that judicia l
sales are not within that statute : Attorney-General v. Day

(1748-9), 1 Yes. Sen . 218 .
In the second place it is contended that before the defaultin g

purchaser can be held liable there must be an order for a re-sale .
The analogous practice in Chancery on this point is to b e

found in the cases of Hodder v. Ruffin (1813), 1 Y . & B. 544 ;
Gray v . Gray (1839), 1 Beay . 199 ; Harding v. Harding (1839),
4 Myl. & Cr. 514 ; Crooks v. Crooks (1854), 4 Gr. 376 ; and Re
Heeley (1859), 1 Chy. Cha. 54 ; and it is the fact that in those
cases an order for re-sale was made, but it is apparent to me, at Judgment

least, that the reason for adopting that practice was to fix a
limited time within which the purchaser might still have a n
opportunity to complete, and failing that he should be, as i t
were, formally adjudged a defaulter and held liable as such. The
object, in short, was to give him a certain time within which to
make up his mind, and the clear distinction between those case s
and this is that in none of them had the purchaser definitel y
repudiated his purchase, but had either taken steps in the direc-

tion of completion, or had simply done nothing towards carryin g
it out, while in this case he has under his own hand declare d
himself to be a defaulter. It would, under such circumstances ,
be going through an idle and expensive formality for the Cour t
to declare a purchaser to be a defaulter when he has himself
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MARTIN, already deliberately notified the Marshal to that effect. It is
L .J .A .
_

	

only the possibility that the purchaser may be trying to complete
1903

	

that renders the application for the order necessary .
Jan. 29 .

	

If the re-sale is otherwise regular, it is, as a matter of practice ,

HACKETT just as convenient that the order directing a defaulting purchase r

THESHIT to be held liable should be made after the sale as before . Indeed ,
BLAKELEY : in such a case as the present wherein it is not necessary to

Ex PARTE ascertain by an order whether the purchaser may still at the
JONES eleventh hour wish to complete or not, it would appear to be th e

better practice to wait till after the result of the re-sale before
applying for such order, because it might very well happen tha t
on the re-sale a greatly increased price would be obtained.

There would in any event be a further reason why an appli-
cation for an order for re-sale might be necessary in Chancery
without that being the case in this Court, which is that sales in
Chancery are subject to the approval of the Court, while such i s
not the practice in this Court, sales of ships being conducted pur -

suant to an open and general commission of sale to the Marshal .
If one sale prove abortive there is no good reason why th e
Marshal should not hold another sale at the earliest convenient
date without further order.

The defaulting purchaser herein has caused a loss to th e
plaintiffs, and as the Lord Chancellor said in Harding v . Hard-

ing, supra, " I do not know why a person purchasing under a

Judgment decree of the Court should not be held to his contract as much as
a person purchasing in the ordinary way ." There has been an
attempt to play fast and loose with the Court in this matter, and
under the circumstances it would not be seemly that to obtai n
redress the plaintiffs should be sent to another tribunal when
this Court possesses ample power to speedily and at less expens e
than elsewhere afford relief .

There will be an order, therefore, directing the said Jones to
pay into Court the deficiency in price, $100, and all costs, charge s
and incidental expenses attending the last sale, and incidental
thereto, and occasioned by the default, which amount to $170 ,
and also to pay to the plaintiff's or their solicitors the costs o f
the present motion .
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IN RE THE SMALL DEBTS ACT : IN RE WAXSTOCK . HUNTER, C .J .

Small Debts Court—Judgment summons—Non-payment of instalments ordered

	

1903

—Notice by solicitor of application for committal—Committal order— March 5 .
Waiver .

A notice by a judgment creditor's solicitor of an application to a Magis-
trate of a Small Debts Court for an order to commit a judgment debto r
because of failure to pay instalments ordered to be paid on the retur n
of a judgment summons, is a nullity .

A judgment debtor by appearing pursuant to such notice does not waive
his right to object at any stage .

APPLICATION for habeas corpus. On September 12th, 1902 ,

judgment was given against one Waxstock in the Small Debt s
Court of Vancouver for $102 .50 debt and costs . A judgment

summons was issued and on the 31st of October an order wa s
made for payment of the debt by monthly instalments of $5 .

The defendant failed to pay two instalments and at the begin-
ning of January a notice was served on him signed by th e
plaintiff's solicitors stating that they would apply to the Court o n

the 6th of January for an order for his committal for failing t o
pay the two instalments .

On January 6th, the defendant appeared and the Magistrat e
made an order for his committal but suspended the order for a

week to enable the defendant to pay the amount of the two in-
stalments and the costs . This the defendant failed to do and th e

warrant of commitment was issued and handed to the Sheriff o f
Vancouver .

On February 18th, the defendant was arrested on this warran t
and immediately applied for a writ of habeas corpus. The usual
order nisi was made by the Chief Justice returnable at 2 .30 p.m .
and on its return

A. D. Taylor, in support of the application, contended, first ,
that the order for commitment was bad as it should have bee n
preceded by a shew cause summons issued out of the Court
instead of a mere notice signed by the plaintiffs ' solicitors and

IN R E
WANSTOC K

Statemen t

Argument
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IN R E
WAxSTOCK [HUNTER, C.J. : There might be a question as to whether the

Act provides for such a shew cause summons at all as th e
expression " after the return of the summons " might be satisfied
by interpreting it to mean up to the time of hearing, and if tha t
is so, the only order that could be made for committal woul d

be on the judgment summons itself . ]

That the warrant of commitment was bad, as in the statemen t

of the amount on payment of which the defendant would be dis -
Argument charged, $1 .50 was included for a shew cause summons and it s

hearing, and there had been no shew cause summons.

Wintemute, for the judgment creditors, argued that th e

appearance of the defendant and his failure to object were a n

absolute waiver, and that in giving a notice as had been done,
the plaintiffs had followed the usual practice in the Small Debt s

Court and also in the County Court .

5th March, 1903 .

HUNTER, C .J . : The notice signed by the solicitor was a
nullity and cannot take the place of the proper process whic h

should issue out of the Court itself, and the defendant did no t
waive his right to object now by appearing. The matter affected
the liberty of the subject and there should be no departure from

the strict rule . The order will be made absolute and th e

defendant discharged from custody .
Order absolute.

HUNTER, c .a . that the appearance of the defendant on the notice and his fail-

1903

	

ure to object were not a waiver, as it was not a question of mere

March 5 . irregularity, but of nullity, citing Mander v . Falelce (1891), 3

Ch . 488 and Taylor v . Roe (1893), 68 L.T.N.S. 213.

Judgment
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LION BREWERY COMPANY, LIMITED v . THE
BRADSTREET COMPANY .

Libel—Mercantile agency—Incomplete report of Court process—Privilege .

In a mortgage foreclosure action, the Lion Brewery Company as secon d
mortgagees was joined as a party defendant, and a mercantile agenc y
published in a notice or circular, distributed amongst its subscribers ,
that a writ had been issued against the Lion Brewery Company claim -
ing foreclosure of a mortgage and indicating by means of the word s
" et al" that there were other defendants :

Held, per IRVING, J ., in an action by the Lion Brewery Company agains t
the mercantile agency, that the publication was libellous and no t
privileged .

ACTION for damages for libel tried at Rossland, before IRVING ,
J., on the 25th of February, 1903, without a jury .

The plaintiffs were an incorporated Company, carrying o n
the business of brewers at Rossland, and the defendants were a
mercantile agency carrying on business throughout the Provinc e
of British Columbia and elsewhere, and were the publishers of a
semi-weekly sheet called " Bradstreets," the object of which pub-

lication was to furnish information to subscribers of anything
tending to affect the credit of any person or corporation engaged
in business.

The defamatory matter complained of was published in the
issue of that sheet of the 21st of June, 1902, and consisted of th e
following words :

" Writs and Summonses.
" Defendant.

	

" Plaintiff.
" Rossland—Lion Brewing Co . at at.

	

" Mara, John Andrew.
" Foreclosure of mortgage . "

The statement of claim, after setting up that the defendan t
had falsely and maliciously printed and published of the plaint-

iff the above words alleged the following innuendo : " Meaning
thereby that one John Andrew Mara held a mortgage over th e
property of the plaintiff, the Lion Brewing Company as securit y
for money owing him by the plaintiff and that the plaintiff was

IRVING, J.

1903

Feb . 25 .

LIO N
BREWER Y

Co.
V .

BRAD-
STREET S

Statement
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unable to satisfy the said debt when the same became due, an d
was therefore a company unable or unwilling to pay their debts
and that they were about to be deprived of their property o n
that account . "

Paragraphs 1, 2, 3 and 4 of the statement of defence consiste d
of denials of the allegations in the statement of claim and b y
paragraph 5 the following alternative pleas were raised :

"Par. 5 . In the alternative if it should be proved that th e
words complained of were written and published by the defend -
ant, the defendant says that :

" (a.) Certain persons, firms or corporations were desirous of
obtaining information relating to persons in business or trad e
and employed the defendant to obtain and furnish to them such
information .

"(b.) In the course of such employment the defendant was
required by certain persons, firms or corporations by whom it wa s
so employed, to obtain for and furnish to such employers it s
sheet of changes and corrections containing (inter alia) informa-
tion relative to the commencement of suits and actions in the
Courts in the Province of British Columbia ; and the said
employers had an interest in receiving such information, and th e
defendant was under a duty to furnish them the said informa-
tion, and so wrote and published to such employers only th e
words complained of bona fide in the discharge of said duty, an d
in the honest belief that the said words were true and withou t
malice .

"(c.) The said words are a fair and accurate report of a judi-

cial proceeding, namely, of an action being commenced in th e
Supreme Court of British Columbia of one John Andrew Mar a
as plaintiff against several persons, of whom the plaintiff was one ,
as defendants for the foreclosure of a mortgage, and the defend -

ants deny that they published the said words with any of th e
meanings as alleged in the said paragraph 2 of the statement o f

claim ; the said words being incapable of said alleged meanings ,
or any defamatory or actionable meaning.

"(d.) The said words were published upon an occasion of
privilege. "

The proceeding of which the words complained of purported
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to be a report, was an action in the Rossland Registry of th e

Supreme Court of British Columbia between John Andrew Mara
as plaintiff, and Andrew H. Revsbeck, Annie Revsbeck, The Lion

Brewing Company, Limited, and Joseph Tasse as defendants ,
and the indorsement on the writ of summons in that action wa s
as follows : " The plaintiff's claim is to have an account taken

of what is due to him for principal and interest and costs on a
certain mortgage dated the 27th day of January, 1899, and mad e
between the defendant, Andrew H. Revsbeck, as mortgagor, and
the plaintiff, John Andrew Mara, as mortgagee ; and on a certain

other mortgage dated the 8th day of September, 1900, and mad e
between the said Andrew H. Revsbeck, as mortgagor, and th e

said John Andrew Mara, as mortgagee ; and to have the
said mortgages enforced by foreclosure or sale . The lands em-
braced in the above mentioned mortgages are lots numbered 1 ,

2, 3 and 4, block 28, Railway Addition to Rossland . "
The plaintiffs held a second mortgage over the lands mention-

ed in the indorsement on the writ which had been registered, an d
the other defendant in the mortgage action, Joseph Tasse, was a
judgment creditor of Andrew H . Revsbeck, the mortgagor, an d
his judgment had been registered, and they had been joined a s

defendants in the action brought by Mara for these reasons .
Several witnesses called for the plaintiff stated that they ha d

seen the " Bradstreets " of the 21st of June, 1902, and had read th e
words published therein and had understood them in the sense
ascribed to them by the plaintiff's innuendo .

The writ of summons in Mara v . Revsbeck was put in evidenc e
and the omission of the names Revsbeck and Joseph Tasse fro m
the report in the sheet was thus shewn . Actual malice was not
proved.

For the defendant it was shewn that the nature of its contrac t
with its subscribers was to keep them informed by means of th e

semi-weekly sheet above mentioned, of anything which migh t
affect the credit of each mercantile person, firm and corporatio n
doing business in Canada, and that under this contract it wa s
the defendant 's duty to obtain for and send to each and ever y

subscriber information which might affect the credit of suc h
mercantile person, firm and corporation .

43 7

IRVING, J .

190 3
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J. A. Macdonald, for the defendant : The occasion was on e

of qualified privilege. The evidence shews that every subscribe r

has an interest in the standing of every mercantile person an d

company in the field covered by the defendant 's publication and

the subscriber 's contract with the defendant for information

affecting such persons and companies . The contract is a standing

request for such information ; the defendant is the subscriber ' s
agent to procure and give, and every subscriber is interested in

receiving such information, and the publication of such informa-
tion to subscribers only by means of printed sheets, is a proper,

usual, and practically necessary means of furnishing it . Odgers
Libel and Slander, 3rd . Ed., p . 273. Boxsius v . Goblet Freres

(1894), 1 Q . B. 842 ; Stuart v . Bell (1891), 2 Q. B. 341 . The cases

of Todd v. Dun, Wiman & Co. (1885), 15 A . It. 85 and Robinson

v . Dun (1897), 24 A . R. 287 are distinguishable. In neither of
these had the Court to decide whether or not general communi-

cations such as the one in question were privileged . Expres-
sions of opinion in those cases on the point in question here are

obiter dicta. The report was a fair and reasonably correct repor t
of Court process to which any one has access : Sup. Ct. Rule

699 ; Fleming v. Newton (1848), 1 H. L Cas . 363.

Hamilton, for plaintiff. The judgments in Todd v. Dun ,

Wiman & Co ., and Robinson v. Dun are conclusive against th e
defence of privilege where the agency has made a general pub-
lication to all its subscribers as distinguished from an answer to
a special inquiry. The innuendo has been proved and follows
from the nature of the publications : See Williams v. Smith

(1888), 22 Q . B. D. 134 . A corporation can sue for libel calcu-

lated to injure its reputation in the way of its business, and
actual damage need not be proved : South Hetton Coal Co. v .

North-Eastern News Association (1894), 1 Q. B. 133. Sub-
stantial damages may be awarded though no proof is given tha t
any damage has been sustained : Tripp v. Thomas (1824), 3 B .

& C. 427 .

IRVING, J., gave judgment for the plaintiff for $25.00
damages and costs, holding that the publication was libellous an d
not privileged .

438
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BEATON v . SJOLANDER ET AL.

	

FULL COURT

County Court—Practice—Defendant outsideCounty—Jurisdiction—Judgment

	

1903

by default—Application to set aside and for leave to defend—Waiver .

	

Jan . 27 .

After judgment had been signed in default of a dispute note in a County BEATON
v .Court action in which it did not appear on the face of the process that SJOLANDER

the Court had jurisdiction, the defendant filed a dispute note (what i t
contained was not shewn) and applied to set aside the judgment an d
for leave to defend on the merits, and on the hearing of the applica-
tion, which was dismissed, facts were disclosed sheaving that the Cour t
had jurisdiction :

Held, on appeal, that County Court process should shew jurisdiction on it s
face, but that the defendants by filing the dispute note and applyin g
for leave to defend on the merits had waived their right to object t o
the jurisdiction .

APPEAL from an order of SPINKS, Co. J ., refusing to set asid e
a judgment recovered by the plaintiff in the County Court o f
Yale . By the plaint it appeared that the defendants resided in
Vancouver and the plaintiff's claim was described as being
"against the defendants as makers of a promissory note for Statemen t
$179 .12 dated 12th March, 1902, payable two months after date . "
The facts appear in the judgments .

The appeal was argued at Vancouver on 27th November, 1902 ,
before HUNTER, C.J ., IRVING and MARTIN, JJ .

Sir C. H. Tupper, K. a, for appellants : On the face of th e
process no jurisdiction was shewn as the residence of the defend -
ants was given as outside the County : the jurisdiction mus t
appear : see Waldock v. Cooper (1754), 2 Wils . K.B. 16 ; Read v.

Pope (1834), 1 C . M. & R. 302 ; Cook v. iifcPherson (1846), 1 5
L.J ., Q.B. 283 ; Baker v . Wait (1869), L.R. 9 Eq. 103 and Sher- Argumen t

wood v . Cline (1888), 17 Ont . 30 .
Leave to defend should have been given.

Kappele, for respondent : Appellants by applying for leave t o
defend waived their right to object to the jurisdiction . He cited
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FULL COURT Fry v. Moore (1889), 23 Q.B.D. 395 and Horthey Stone Company

1903

	

v . Gidney (1894), 1 Q.B . 99 .

Jan. 27 .

	

Sir C. H. Tupper, replied .

	

Cur. adv. vult.
BEATO N

v .

	

27th January, 1903 .
SJOLANDER

HUNTER, C .J . : This was an action on a promissory not e
brought in the Yale County Court against the defendants, wh o
both, as appears by the plaint itself, reside at Vancouver, that i s

outside of the jurisdiction of the said Court. The particular s
given in the plaint do not shew where the note was made o r

payable, so that for anything that appears in the summons or
plaint the cause of action may not have been within the juris-
diction of the Court . Judgment was signed by default, and ha d
nothing more appeared in the case it may very well be tha t
the defendants could have had the judgment set aside on appea l
to this Court from the learned Judge 's order, or at any rate ha d
the Court prohibited from proceeding further on the judgment .

However, it appears that the defendants on being served for-
warded a dispute note (what it contained does not appear) ,
which reached the Registrar by mail some fifteen minutes afte r
the judgment was signed, and they applied to have the judgmen t
set aside, the only ground mentioned in the summons being that
they were served without the leave of the Judge, and it does no t
anywhere appear that they objected at the hearing of the sum -

HUNTER, c .a . mons that the Court had no jurisdiction over the cause of action .
Not only so, but it did appear at the hearing that the Court ha d
jurisdiction, as the note in question was produced on affidavit,
and skews on its face that it_was made and payable within th e
said County . Affidavits going into the merits were filed by al l
parties, and the learned Judge after considering the matte r
refused to set the judgment aside .

It seems to me that under these circumstances the defendants
cannot now be heard to say that the judgment was taken with -
out jurisdiction. On the merits I cannot say that the learne d
Judge was wrong.

The only defence set up was that an agreement had been mad e
to discharge the note by the plaintiff taking over some grain a t
a fixed price per ton, or selling it and applying the proceeds on
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the note . But according to the plaintiff's affidavit the value of FULL COURT

the grain was to be applied first in discharge of a chattel mort-

	

1903

gage to which the grain was made subject in favour of a third Jan . 27 .

party ; and secondly to discharge the plaintiff's debt for which
BEATO N

the note was afterwards taken, and that the defendants counter-

	

v .

manded the instructions for sale, leaving it still subject to the SJOLANDE R

mortgage .

There is nothing to prevent the defendants from bringing an y

action they may think fit on account of the grain, but I do not

see why a judgment obtained on a promissory note, over which
the Court had as a matter of fact complete jurisdiction, should HUNTER, O .J.

be opened up on the meagre statement of the defendants, who hav e
not contradicted the circumstantial account of the matter sworn

to by the plaintiff and the mortgagee's solicitor.

The appeal should be dismissed with costs .

IRVING, J. : I concur .

MARTIN, J. : It is contended by the appellants, first, that th e
jurisdiction of the County Court of Yale, exercised under sectio n

64, should have appeared on the face of the proceeding issuing
therefrom, i.e., the plaint, that Court being, in a legal sense, an
inferior Court. According to such plaint the defendants dwel l

at Vancouver, and nothing appears therein shewing that th e
cause of action wholly or in part arose within the County of

Yale. On the face of the process therefore, no jurisdiction i s
shewn .

I find on examining the old cases that this exact point aros e
in the 19th year of the reign of Charles II. (1666-7), in the cas e

of Peacock v . Bell and Kendal, 1 Saund. 73 (and notes), wherein ,
after error brought, it was laid down, in considering the statu s

of the Court of the County Palatine of Durham, that "the rul e
for jurisdiction is, that nothing shall be intended to be out o f

the jurisdiction of a superior court but that which speciall y
appears to be so ; and on the contrary, nothing shall be intende d
to be within the jurisdiction of an inferior court, but that whic h

is so expressly alleged." These expressions are cited with

approval by Mr. Baron Parke in Gosset v . Howard (1846), 10 Q.
B. 411, at pp. 453-4, and that learned Judge deals with the point

IRVING, J .

MARTIN, J.
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J., Q.B . 283 ; Timothy v . Farmer (1849), 7 C.B. 814 ; Brown v .
SJOLANDER

London and North Western Railway Co. (1863), 32 L.J ., Q.B .
318 and Sherwood v. Cline (1888), 17 Ont. 30 .

In the corresponding section (74) of the English County Court s
Act there is contained a provision for the obtaining of leave fro m
the Judge or Registrar before an action can be brought in on e
county against a defendant dwelling in another county, and Order
V., rr . 9a . and 9b., deal with the procedure—Yearly County Cour t
Prac. (1902), pp . 63-5, 201-2—and the obtaining of leave ha s
been held to be a condition precedent to the right of action—
Brown v. London and North Western Railway Co ., supra .
Before the amendment contained in our County Courts Amend-
ment Act, 1894, Sec. 3, this was substantially the practice in thi s
Province (Order IV., r. 3), but since that amendment the obtain-
ing of leave from the Judge has been dispensed with, thoug h
the necessity for jurisdiction appearing on the face of the docu-
ment still remains .

As I understand the summons that was taken out before th e
Court below to set aside the service and the judgment, it was
intended to raise this question of jurisdiction, because the appli -

mAETIN, J . cation is stated to be " on the ground that the said summons wa s
served upon the defendants outside the County of Yale withou t
leave of a Judge, and on other grounds ." It is true that th e
reason given in regard to leave is not tenable (it was doubtles s
suggested because r. 3 of Order IV., has never been repealed ,
though inoperative), but I think the general exception to the
jurisdiction is sufficiently raised .

If the case stopped here the appellants should in my opinio n
succeed, but it is contended that they have waived their objec-

tion to the jurisdiction by sending a dispute note to the Regis-
trar and by applying to be allowed to defend on the merits, o n
which application evidence was adduced before the Judge shew-
ing clearly that the Court had jurisdiction . It does not appea r
what was contained in the dispute note, but it is not suggested

FULL COURT at some length and with his customary lucidity. Some other
1903

	

decisions on this same line are Waldock v . Cooper (1754), 2 Wils .
Jan . 27 . K.B. 16 ; Read v. Pope (1834), 1 C. M. & R. 302 ; Tinniswood v .

Pattison (1846), 3 C. B. 242 ; Cook v. McPherson (1846), 15 L .
BEATOY
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that it contained an exception to the jurisdiction . We are not FULL COURT

exactly informed as to what occurred on the hearing of the sum-

	

1903
mons, or precisely how the application to defend on the merits Jan . 27 .
came before the Judge, and there is no reference to such a ground

BEATO N
(merits) in the summons . Consequently the questions raised are

	

v .

not before us in as full and satisfactory a manner as I should SJOLANDEE

like, but I think it would have been open to the Judge to hav e
amended the plaint on the material before him once his jurisdic-

tion had been made apparent, and I feel unable to arrive at a
different conclusion from that reached by my learned brother s
both on the question of waiver and on that of merits .

	

MARTIN,

	

J .

The case of Fry v. Moore (1889), 23 Q.B .D . 395, in general
supports this view as to waiver, because here there has only bee n

an irregularity in procedure.

Appeal dismissed with costs.

TROWBRIDGE v. McMILLAN .

	

FULL COUR T

Practice—Service out of jurisdiction—" Proper " parties—Order XI .
190 3

Feb. 19 .
T . the British Columbia agent for the P . C . Line of Seattle, sued McM . th e

agent of the D . & W . H. N. Co. on a bill of exchange drawn by McM
. TROWBRIDG E

v .
on the Company in favour of T . This bill was for the balance of freight MCMILLAN

moneys due under a charter-party entered into between the principals ;
and the Company having a claim against the P . C . Line for demurrage
obtained an order adding them as party defendants, and giving the m
and McM . leave to deliver a counter-claim and serve it upon the P . C .
Line .

This order was affirmed by the Full Court (ante p . 171) on the ground tha t
the real parties in interest should be brought before the Court .

An order was then made by IRVING, J ., giving leave to McM. and the
Company to serve notice on the P . C . Line of the defence and counter -
claim :

Held, on appeal per DRAKE and MARTIN, JJ . (HUNTER, C .J ., dissenting) ,
that asno cause of action or counter-claim against T . was shewn there
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was no "action properly brought against some other person dul y
served within the jurisdiction," and hence there was no jurisdictio n
to make the order .

Feb. 19 .

TROWBRIDGE APPEALS from two orders of IRVING, J.

McM.LLnx Trowbridge sued McMillan as the drawer of a bill of exchange
payable to Trowbridge 's order, with an alternative claim agains t
McMillan on a guarantee that the bill would be paid . Trow-
bridge was the manager of the Pacific Clipper Line of Seattle ,
which owned the steamer Mexico, and the defendant was th e

agent of the Dawson & White Horse Navigation Company, and
these two principals had through Trowbridge and McMillan

entered into a charter-party providing that the steamer Mexico
should carry certain freight for which the Dawson and Whit e

Horse Navigation Company agreed to pay . McMillan alleged h e
gave the bill of exchange sued on along with the guarantee t o

Trowbridge as the balance of the freight moneys due under th e
charter-party, and the Company set up a claim for demurrag e
and advised McMillan not to pay.

On an application made by McMillan and the Dawson an d
White Horse Navigation Company, an order was made addin g

the Company as a defendant and granting leave to them an d
McMillan to deliver a counter-claim and serve it on the Pacifi c

Clipper Line as a defendant to said counter-claim, and on appeal
the order was affirmed on the ground that the real parties i n

Statement interest should be before the Court : see ante p. 171 . *
Subsequently, on the 3rd of October, 1902, McMillan and th e

Dawson & White Horse Navigation Company obtained an orde r

from IRVING, J ., giving them leave to serve notice of the state-

ment of defence and counter-claim upon the Pacific Clipper Lin e

* The order made by the Full Court on appeal was as follows : " Upon
motion . . . . by way of appeal from the order pronounced by th e
Honourable Mr . Justice Irving on the 13th day of March, 1902, adding th e
Dawson and White Horse Navigation Company as party defendants to thi s
action, and granting liberty to the defendants, W . J . McMillan and th e
Dawson and White Horse Navigation Company, to deliver a counter-clai m
herein and serve the same upon the Pacific Clipper Line as a defendant to
said counter-claim ; Upon hearing . . . . This court doth order tha t
the said appeal be and the same is hereby dismissed with costs to be pai d
by the appellant to the respondent forthwith after taxation thereof . "

FULL COURT

1903
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at Seattle. The material used on the application was an affidavit FULL COUR T

by the applicant's solicitor reciting the fact that the action had

	

1903

been brought by Trowbridge against McMillan, and also that an Feb . 19 .

order had been made adding the Company as a defendant and

	

—_

TROWBRIDG E
granting them and McMillan liberty to deliver a counter-claim

	

v .

and serve it upon the Pacific Clipper Line .

	

MCMILLA N

An application by the Pacific Clipper Line made to IRVING, J . ,

to set aside his former order of the 3rd of October was refused ,

and this order of refusal is one of the orders now appealed from .

McMillan and the Company delivered a counter-claim and ser-

ved it on Trowbridge and the Pacific Clipper Line. Trowbridge
then applied for an order striking out the counter-claim on th e

ground that it disclosed no cause of action against him, and on
the return of the summons the application was dismissed by
IRVING, J., and this order is the second one now appealed from ,

Both appeals came on for argument at Vancouver on the 3r d

and 4th of December, 1902, before HUNTER, C .J., DRAKE and
MARTIN, JJ .

The Pacific Clipper Line 's appeal was first argued .

Davis, KC., for appellant : The effect of r. 201 is that if a
defendant is setting up a counter-claim against a plaintiff an d
some other person, he stands in the same position as if he were
bringing an action, and so the respondents must rely on Order XI . ,
r . 1 (g.) : In re Luckie (1880), W. N. 12 ; Y. P . (1903), 286 . The Argumen t

facts spewing that an action has been " properly brought " agains t
someone in the jurisdiction must be stated on oath, otherwise
there is no jurisdiction : Davies et al v. Dunn et al (1901), 8 B .
C. 68 ; Yorkshire Tanning Co. v. Eglington Chemical Co . (1884) ,
33 W. R. 162 .

In the counter-claim no cause of action is disclosed agains t
Trowbridge . As to payment to known agent see Sadler v. Evans
(1766), 4 Burr. 1,984 ; Addison on Contracts, 9th Ed., 322 ;
Stephens v . Badcock (1832), 3 B. & Ad . 354 ; Mildred v. Maspons
(1883), 8 App. Cas . 874 at p . 886 and Bamford v . Shuttleworth
(1840), 11 A . & E. 926 .

Even if it should be decided that Trowbridge is open to attac k
this is not a counter-claim at all : Harris v. Gamble (1877), 6
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FULL couRT Ch . D. 748 and Furness v . Booth (1876), 4 Ch. D. 587 .

1903

	

Griffin, for respondents: The case is concluded in our favou r

Feb . 19 . by the decision of the Full Court on the former appeal. As to
proper parties he cited Massey v . Heynes (1888), 21 Q .B.D. 330 ;

TROWBRIDG E
v .

		

Macdonald v . Bode (1876), W.N. 23 ; Griendtoveen v . Hamlyn
mem'AN and Co . (1892), 8 T .L.R. 231 . Trowbridge is a mere shadow use d

by his principals .

We claim against Trowbridge the return of the draft w e
gave him and we have the right to join in the same actio n
both Trowbridge and the Pacific Clipper Line : Turner v.

Hednesford Gas Co. (1878), 3 Ex. D. 145 ; Barber v.

Blaiberg (1882), 19 Ch . D. 473 ; Tagart 4; Co. v. Marcus & Co.

(1888), 36 W.R. 469 ; Witted v. Galbraith (1893), 1 Q .B. 577 .
The Pacific Clipper Line can ' t take advantage of any defects in
our pleadings against Trowbridge : Byrne v. Brown (1889), 22

Q.B .D. 657 .
Cur, adv. vult .

The Trowbridge appeal was then argued .

L. G. McPhillips, K.C., for appellant : No cause of action is dis -
closed against Trowbridge : the counter-claim as against hi m
should be struck out. He cited Smith's Master and Servant, 348 ;
Ex parte Byrne (1866), 35 L.J ., Bk . 43 ; Threlfall v . Lunt (1836) ,
7 Sim . 627 ; Republic of Peru v. Peruvian Guano Co . (1887) ,

36 Ch. D . 489 ; Whincup v. Hughes (1871), L .R. 6 C .P. 78 at p. 81 .
Argument Griffin, for respondent : Where the case is doubtful th e

counter-claim should not be struck out. We have a counter -
claim against Trowbridge for the delivery up of the draft an d
our contention is that Trowbridge is practically the mere prete-

nom of the Pacific Clipper Line and our counter-claim agains t
them is therefore against him. This argument is fully borne ou t
by Montgomery v . Foy, Morgan c Co . (1895), 2 Q.B. 321, and

was urged before and approved by the Full Court in their first
decision when they allowed us to deliver the very counter-clai m
which is now moved against .

	

Cur. adv. vult.

19th February, 1903 .

HUNTER, C .J . : In my opinion this case is concluded by th e
RuNTER, C.J . former decision of the Full Court, 9 B .C. 171 .
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The undisputed facts are that Trowbridge, the manager and FULL COUR T

agent within the Province for the Pacific Clipper Line, a Seattle

	

190 3

corporation, commenced an action against McMillan, the agent of Feb . 19 .

the Dawson and White Horse Navigation Company, on a bill of
TROWRRIDGF.

exchange drawn by McMillan on the Navigation Company in

	

v .

favour of the plaintiff. This bill was for the balance of freight MCMILLA N

moneys due under a charter-party entered into between the
principals ; and the Navigation Campany, having a claim for
damages against the Clipper Line for delay in delivering th e
goods by reason of the unseaworthiness of the vessel, were adde d
as party defendants, and leave given to set up this counter-
claim against the plaintiff's principal, the Pacific Clipper Line.

This order was affirmed on the ground that the real parties i n
interest should be brought before the Court, and it is no w
objected that because the affidavit leading to the order for ser-

vice out of the jurisdiction does not shew any cause of action o r
counter-claim against Trowbridge, such an order could not b e
made .

As to this, there was no necessity for the affidavit to say any-
thing about Trowbridge, as the Full Court had already decided
that Trowbridge was a person within the jurisdiction agains t
whom an action, or, as here, a counter-claim, might be properl y
brought.

No doubt the cases shew that a nominal defendant is not t o
be made a means for obtaining an order for service without the HUNTRR, C•' •

jurisdiction which could not otherwise be properly made, but
there is a fallacy in supposing that the invariable test is tha t
there must be a good cause of action against the person withi n
the jurisdiction. All that is required is that there shall be a
good cause of action, verified as provided by Order XI., r. 4, and
that the action, or counter-claim, as the case may be, is one properly
brought against some person duly served within the jurisdiction .
The person within the jurisdiction may be a bare trustee, or a n
agent with or without a personal interest in the subject-matte r
of the litigation, and it depends on the circumstances as t o
whether it is right that the outsider should be brought in. Here
the agent is the actor in the litigation, and he is clearly a proper ,
although perhaps not a necessary, party to the counter-claim .
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FULL COURT So far as the case being a proper one for the order is concerned ,

1903

	

it is difficult to see how there could be one more so, as to allo w

Feb. 19 . a local agent to sue in the interest of a foreign corporation, an d
shut out any counter-claim arising out of the latter 's dealings

TROWBRIDG E
v .

		

with the defendant in connection with the subject-matter of th e
MCMILLAN suit merely because the agent was not a party thereto, would, in

many cases lead to the grossest injustice .

The appeals should be dismissed .

DRAKE, J . : Mr. Justice IRVING, on 25th October, 1902, mad e
an order granting leave to the plaintiffs by counter-claim to
serve notice on the Pacific Clipper Line (a foreign corporatio n
and doing business in the United States) of the defence an d

counter-claim. From this order both Trowbridge and the Clip -

per Line appeal. The plaintiff alleges that he has only been
made a defendant for the purpose of enabling the defendants t o

take advantage of Order XI ., r. 1 (g.) which is as follows :
" Service out of the jurisdiction may be allowed whenever an y
person out of the jurisdiction is a necessary or proper party to
an action properly brought against some other person dul y

served within the jurisdiction . " In order to give the Court
jurisdiction there must be an action properly brought agains t
some person within the jurisdiction.

The counter-claim alleged that in August, 1901, a charter-part y
DRAKE, J . was entered into between the defendants, the Pacific Clipper

Line, of which Company the plaintiff was manager, for th e
defendants, the Dawson and White Horse Navigation Compan y
and arranged for the carriage of freight to St. Michaels.

The counter-claim then charges the Pacific Clipper Line wit h
negligence and claims damages . There is nothing to spew in thi s
counter-claim any cause of action against the plaintiff The fact
that the plaintiff was the agent of the line does not do so. In
order to give a right to serve a party out of the jurisdiction ,

there must be an action properly brought against a person in th e

jurisdiction . This means there must be a cause of action shewn

in the pleadings. There is none here. The case of The Due

D'A'tt'au.tle (1902), 19 T.L.R. 42, 87, shews this, there must be a
real cause of action against the parties in the jurisdiction .
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TROWBRIDG E
exceeded their authority. Mr. Justice Wills held that where two

	

v .

persons were involved in the transaction against whom the MCMILLa x

plaintiffs had no joint remedy, or joint cause of action, then th e
service out of the jurisdiction was proper, and there must be a
substantial cause of action against the party within the jurisdic-
tion. See observations of Pearson, J., in Yorkshire Tannery an d
Boot Manufactory v. Eglinton Chemical Co. (1884), 54 L.J., Ch .
81 ; and in Witted v . Galbraith (1893), 1 Q.B. 577, Lindley, L.J. ,
puts the case thus : " Supposing that both the defendant firms
were resident within the jurisdiction would they both have bee n
joined in the action ? There is no plausible cause of action
against the brokers, and I have come to the conclusion, " he says ,
"that the brokers have been brought into the action simply t o
enable the plaintiff to bring the other defendants within th e
jurisdiction," and he refused the order .

That is the case here, there is no plausible cause of actio n

brought in the jurisdiction against the plaintiff Trowbridge, an d
the order in question should be set aside .

In the second appeal by Trowbridge to set aside the counter-
claim as shewing no cause of action against him, there is no caus e
of action set up against Trowbridge, his name only appears inci- DRAKE, a .

dentally as the agent of the Clipper Line. No facts are stated
which suggest any claim against him . He is not a contractin g
party, and no relief is asked . In Republic of Peru v. Peruvian

Guano Co . (1887), 36 Ch. D . 489, it was held that a pleading could
be struck out when in the opinion of the Court there was n o
reasonable prospect that the case raised by the pleading woul d
succeed at the hearing was if the pleadings present a substantia l
case ; but evidence is not admissible to support the pleading .

The defendants, however, rely on a previous order of the Ful l

Court allowing service out of the jurisdiction made in March
last. This order was based on the evidence then before the
Court . Now that the statement of counter-claim is produced ,
which only can be looked at on this application, I am of opinio n

The case of Massey v. Heynes (1888), 21 Q.B.D. 330, is different FuLt, COUR T

from this case, the brokers in England had entered into a charter-
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party on instructions from their foreign principals, which was Feb . 19 .

repudiated by the principals on the ground that their agent had



Statement

WALLACE An order to commit under section 193 of the County Courts Act must be
v .

	

absolute, not conditional .
WARD

Where an order to commit a party is made in his absence he must be
served with a copy of the order before arrest .

Orders to commit should be drawn up and should contain the terms on
which discharge out of custody may be obtained as required by Orde r
XIX., r . 13 .

Where a Registrar is present and takes a minute of an order, the minute
so taken is conclusive, even though the Judge's recollection of the orde r
is different .

AFTER the examination of the defendant, W . A. Ward, as a
judgment debtor, an adjournment was taken so that the secre-
tary of a joint stock company, of which the defendant wa s
president, might be examined, and after such examination it wa s
ordered that the defendant do pay on or before December 10th ,
1902, the sum of $50 and thereafter monthly instalments of $5 0
each, and in default of the payment of the sum of $50 on or be -
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FULL COURT that there is no cause of action shewn against the plaintiff Trow -

1903

	

bridge, and therefore the counter-claim against the Clipper Lin e

Feb. 19 . has no foundation under our rules.

MARTIN, J . : I concur in the judgment of my brother DRAKE

that the appeal should be allowed, and need only add that th e
question as to whether the Pacific Clipper Line was residen t

within the jurisdiction or not, was not brought to the attention

of this Court on the former appeal, nor was it considered .

Appeals allowed, Hunter, C.J., dissenting.

DRAKE, J .

	

WALLACE v . WARD.

1903

	

County Court—Examination of judgment debtor—Committal order—Condi -
Jan 7 .

	

tional—Form of order—Service—Order XIX., rr. 13 and 14z.—Practice .

TROWBRIDG E
V .

MC MILLAN

Both appeals should be allowed with costs .
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fore the 10th of December, should be committed for ten days .
The defendant, who was not present when the order was made ,

made default in the first payment, whereupon plaintiff's solicito r
obtained from the Registrar the usual warrant of committal .

Upon the service of the warrant, defendant 's solicitor took out a
summons to set aside the warrant and to vacate the order upon

which it was based, firstly, on the ground that the order was con-
ditional and therefore void, secondly, that no copy of the order
had been served upon the defendant, and further, that the war -

rant be set aside and quashed for the reason that it was'base d
upon a conditional order . No order was drawn up and no not e

of the order was made at the time by the Judge, who stated ,
however, that he did not make the order as it appeared from th e

Registrar's minute, but had made an absolute order for th e
issuance of *the warrant forthwith, with the usual term of sus -

pension . The only notice of the order received by the defendan t

was a letter from plaintiff 's solicitors embodying the terms of the
order as it appeared from the Registrar's minute .

G. E. Powell, for the application, cited Chichester v. Gordon et

at (1866), 25 U.C.Q.B . 527 at p . 531 ; Re Woltz v . Blakely (1886) ,
11 P .R. 430 ; Abley v. Dale (1850), 14 Jur . 1,069 ; Reg. v. Judge

of Brompton County Court (1886), 18 Q.B.D. 213 ; Dews v.

Ryley (1851), 15 Jur. 1,159 and R.S.B .C. 1897, Cap . 52, Sec. 21 .
Alexis Martin, for plaintiff.

7th January, 1903 .
DRAKE, J. : The Registrar 's minute, however erroneous, is

conclusive as to the terms of the order, which is conditiona l
and therefore void, and the warrant of committal based upon i t
must be quashed : see Dews v .Ryley(1851), 15 Jur . 1,159 .

Under section 21 of the County Courts Act, R .S .B .C . 1897 ,
Cap . 52, it is the duty of the Sheriff where no direction to th e
contrary is given, to serve all orders, decrees, judgments an d
processes issued out of the County Court, and inasmuch as th e
order had been made in defendant's absence, and he had not bee n
served with a copy of the order, it must be vacated . There is a
difficulty in construing the County Court Rules on this head ; by
r. 13 of Order XIX., every order of commitment should contain

45 1
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THURSTO N
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Statement

certain statements and by r . 14z. no order for commitment shal l
be drawn up or served . I think effect should be given to r . 13
and that an order for commitment should be drawn up and served.
The County Court Rules require revision and correction in man y

particulars.

Note—Rules 13 and 14z. of Order XIX ., are as follows :
" (13.) In all cases of commitment for non-payment it should b e

made part of the order of commitment that on production of a certificat e
signed by the Registrar stating that payment or satisfaction of the sum, o r
of the instalment thereof and costs remaining due at the time of makin g
the order for commitment, together with all subsequent costs, has bee n
made, the defendant shall be discharged out of custody, without furthe r
leave of the Judge .

" (14z .) Every warrant of commitment shall bear date on the day on
which the order for commitment was made, and shall continue in force fo r
one year from such date and no longer, but no order for commitment shal l
be drawn up or served . "

THURSTON v . WEYL .

Practice—Entry for trial—Order for—Peremptory .

An order that plaintiff set his action down for trial for a certain Sittings
otherwise his action be dismissed without further order, is not a per -
emptory order for trial .

MOTION to postpone trial . On 25th October, 1902, on an appli-
cation to dismiss the action for want of prosecution, an orde r
was made by HUNTER, C.J ., that " the plaintiff do enter this
action for trial at the next Sittings of this Court to be held a t
the City of Nelson, and in default thereof, that this action be
and the same is hereby dismissed with costs, without furthe r
order. "

The action was accordingly entered for trial, but on the open-

ing of the Court plaintiff's counsel moved for a postponement o n
the ground that the plaintiff was absent in New York.

S. S. Taylor, K.C., for the motion : The plaintiff has literally
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complied with the order in setting down the case for trial, and
no reason exists why a further postponement may not be had, if
good cause is shewn .

John Elliot, for defendant : The order amounts to a per-

emptory order for trial, and, although there is still a discretio n
to grant further postponement, such will only be granted in a n
extreme case . No such case is shewn here : Falcic v . Axthelm.

(1889), 24 Q.B.D. 174 ; Steuart v. Gladstone (1877), 7 Ch. D . 394 ;

Holderoft v. Lowndes (1883), 27 Sol . Jo . 296 .

MARTIN, J. : The order may have been intended to be per-

emptory, as is contended by Mr . Elliot, but the language does
not bear that strict construction ; nor is there anything tanta-

mount to an undertaking to go to trial . The plaintiff has liter -
ally complied with the order, he has entered the case for trial .
The trial will therefore be postponed, on the plaintiff undertakin g
to go to trial at the next Sittings and to pay the costs of an d
consequent upon the postponement within six weeks, otherwise
the action to stand dismissed .

(As costs of a prior interlocutory appeal were due from th e

defendant to the plaintiff, these were directed to be set off) .

NIGHTINGALE v. UNION COLLIERY COMPANY OF FULL COURT

BRITISH COLUMBIA, LIMITED LIABILITY .

	

1903

Negligence—Railway company—Passenger—Mere licensee—Duty of company
—Verdict—No evidence to support—Setting aside .

The relation of common carrier and passenger does not exist when a person
travels on the locomotive of a coal train without the permission of som e
officer who has authority to give such permission, and if injured, suc h
a person has no right of action unless injured through the dolus as dis-
tinguished from the culpa of the carrier .

Nightingale had a contract with defendant Company to repair a bridge, an d
while riding on the locomotive of the Company's coal train on his way

453

MARTIN, J .

1902

Dec . 16 .

THURSTO N
V .

W EYL

Judgment

April 9 .

NIGHTIN-
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V .
UNION
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Statement

to the work, he was killed by reason of the train falling through a bridge .
The engineer in charge of the train (there being no conductor) had no
authority to take passengers, and had instructions not to allow peopl e
to travel on the engine without permission from some competen t
authority, but the Company's officers and servants and other person s
authorized by the manager and master mechanic used to ride on the
coal train .

A few days before the accident Nightingale and the defendants' manage r
had gone down to the bridge on the engine of a coal train and returne d
the same way the same day.

In an action by Nightingale's representative to recover damages from th e
Company for his death, the jury held that the Company had under-
taken to carry Nightingale as a passenger :

Held, on appeal, setting aside judgment in plaintiff's favour, that there
was no evidence to support such a finding, and that Nightingale was a
" mere licensee . "

Per HUNTER, C .J . : The power which a Judge has to take a case away fro m
the jury should be exercised only when it is clear that plaintiff could
not hold a verdict in his favour ; if the matter is reasonably open t o
doubt the Judge should let the case go to the jury, and then decide ,
if necessary, whether there is any evidence on which the verdict ca n
be supported .

ACTION by Margaret Nightingale, widow and administratri x
of Richard Nightingale, for compensation for his death caused
while travelling on the defendants' railway by reason of the
train falling through a bridge on the Trent River .

The defendants own and work a colliery in Vancouver Island ,
and in connection therewith they operate a short line of railwa y
mainly used for transport of their coal . On two days of th e
week they run a passenger train . The plaintiff's husband had a
contract with the defendant Company to do some work at the
Trent River bridge, and on the day in question instead of travel -
ling by the passenger train, he got on the engine of the coal
train. He had no ticket and there were also on the engine (i n
addition to those in charge) two Japs and two women . The
engine in use was a new one, and although the engine previousl y
in use had a notice posted up on it that no one was allowed t o
ride on the locomotive or cars, this one had no such notice, bu t
the engineer (Walker) had strict orders against allowing any on e
on the engine. The Company's officers and servants and other
persons authorized by defendants' manager, or by their master
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mechanic, used to ride on these coal trains and a few days before FULL COUR T

the accident Nightingale had gone down from Cumberland to

	

1903

the bridge on the engine of a coal train in company with Little April 9 .

the manager of the Company, to make a preliminary examination
NIGHTIN -

and to see what was required to be done, and had returned on the GAL E

engine with Little the same day. When the train reached the UNION

middle of the bridge, the bridge gave way and the train was COLLIERY
Co.

precipitated into the valley underneath with the result tha t
Richard Nightingale and others on the train were killed . The

remaining facts are fully stated in the judgments .
The trial took place at Vancouver in February, 1902, before

IRVING, J., and a special jury, who returned the followin g

verdict :
(1) Were the defendants negligent in the matter of repair ,

maintaining, or inspecting the bridge or the train ? Yes.
(2.) Was the cause of the accident one which could hav e

been detected if the defendants had used ordinary care and skill ?
Yes .

(3.) Was it customary for persons to travel on the engine of
the coal train to such an extent that Mr . Little, the superintend-

ent, in the proper discharge of his duty must have known it ?
Yes .

(4.) Was it customary for the deceased to travel on the engin e
of the coal train to such an extent that Mr . Little, the superin-

tendent of the Company, in the proper discharge of his duties Statement

must have known it ? Yes .
(5) Was the deceased at the time of the accident travelling

on the train, in connection with defendants' contract, or on hi s
own private affairs ? In connection with defendants ' contract.

(6.) Are there any circumstances in the case from which a
consent on the part of the defendants to carry the deceased as a
passenger on their coal train, can be implied when travelling i n
connection with the Company 's business ? Yes.

(7.) Do you imply such consent was given ? Yes.
(8.) Damages and how apportioned ? $8,500 .
Widow (plaintiff), $1,500 ; Emily (aged 18) and Mary (aged

15), $750 each ; Albert (aged 5) and Florence (aged 3), $2,75 0
each .
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FULL COURT On the verdict judgment was entered in plaintiff's favour for

1903

	

$8,500 and costs.

April 9 .

	

The defendants appealed to the Full Court and the appea l

\IGIirIN-
was argued at Victoria on the 6th and 7th of January, 1903 ,

GALE before HUNTER, C.J., DRAKE and MARTIN, JJ .

Luxton, for appellant : There is no evidence to warrant the

answers to questions 6 and 7 . The plaintiff in order to succeed

must shew that Nightingale with the Company 's consent was a

passenger, i.e., within the meaning of that term as defined i n

Beven, 3rd Ed., 1,154 and Parsons on Railway Companies an d

Passengers, 36 . A passenger train ran the same day, but not

having taken it he was in the same position as the person who ride s

on the freight instead of the passenger elevator : see Amerine

v. Porteous (1895), 63 N .W. 300 .

Those in charge of the train had no authority whatever t o

carry passengers and the position of a carrier cannot be force d

on anyone without his consent : Wade v. Lutcher & Moor e

Cypress Lumber Co . (1896), 74 Fed . 517 ; Lygo v . Newbold (1854) ,

9 Ex. 302 ; Austin v. The Great Western Railway Co. (1867) ,

L.R. 2 Q.B. 442 and Degg v. Midland Railway Co . (1857), 1 H .

& N. 773.

Even if Nightingale was going to his work the defendan t

Company is not liable ; so far as he was concerned it was under

no obligation to maintain the bridge : Moffatt v. Bateman (1869),

L.R. 3 P .C . 115 ; Graham v. Toronto, Grey, and Bruce Railway

Co. (1874), 23 U .C .C .P. 541 ; Sheerman v. Toronto, Grey, an d

Bruce Railway Co. (1874), 34 U .C .Q.B. 451 ; Files v . Boston &

A . R. Co . (1889), 21 N.E. 311 ; McCauley v. Tennessee Coal, Iro n

& Railroad Co . (1891), 9 South . 611 Virginia Midland R. Co.

v. Roach (1887), 34 Am . & Eng. R.R. Cas. 271 and Hodges o n

Railways, 545 .

Nothing short of dolus will make a licensor liable and as t o

meaning of dolus see Bouvier, 599 and Mitchell v . Crassweller ,

(1853), 13 C.B. 237 .

He was a licensee and took things at his peril : see Gautret v .

Egerton (1867), LR. 2 C.P. 371 ; Hounsell v. Smyth (1860), 7

V .
UNIO N

COLLIER Y
Co .

Argument
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C.B.N.S. 731 ; Gallagher v. Humphrey (1862), 6 L .T.N.S. 684 ; FULL COUR T

Bolch v . Smith (1862), 31 L.J., Ex. 201 .
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[HUNTER, C.J. : Assume a man is invited on an engine by a April 9.

competent official and rides, what is the relation between them ?
NIGxTJN-

Or, assume I am running a merry-go-round for hire and I take GAL E

you for a ride without payment, and it breaks down and you UNION

get hurt, what is the position ?]

	

COLIIER Y
Co.

I could not recover against you . The trial Judge refused to

put the question as to whether the engineer had authority to le t
those who were on the engine ride, and what is necessary to

constitute consent was not put : see Beard v. London General

Omnibus Co . (1900), 2 Q.B. 530 . The presumption is that a per -
son on a freight train is not a passenger : Eaton v. The Delaware ,

Lackawanna and Western Railroad Co. (1874), 57 N .Y. 382 and
International & G. N. Ry . Co . v. Hanna (1900), 58 S.W. 548 .

At the trial the deposition of the witness Work (who die d
before trial) before the coroner 's inquest was tendered and

improperly ruled out : see Sills v. Brown (1840), 9 Car . & P. 601 .

Nightingale knew or should have known the condition of th e

bridge : Roberts & Wallace on Employers, 252 and Woolley v .

Metropolitan District Railway Co, (1877), 2 Ex. D. 384.

Macdonell, for the respondent : As to contributory negligence
on the part of Nightingale, he was employed to build stone work

or piers for a new bridge to take the place of the old one and so Argument

could not be supposed to know anything of the condition of th e
timbers of the old bridge .

Work ' s deposition was not admissible : Taylor on Evidence, 9t h
Ed., 339 and Reg. v. Rigg (1866), 4 F. & F. 1,085. It was taken
on an inquiry, under section 569 of the Criminal Code, as to the
cause of the death of Robert Walker and others, and the
evidence before a coroner is on a different basis now from wha t
it was when Sills v . Brown, supra, was decided .

He read from the evidence to shew Walker's authority and
that it was competent to the jury to draw the inferences they

did in arriving at their conclusion in regard to question 6 ; i t
was the custom for those in the employ of the defendants t o
travel on the train. As to invitation by an agent in charge of a
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carrier's conveyance he cited Am. & Eng. Encyclopaedia of Law ,
Vol . 5, p . 495 and Fetter, 584.

Luxton, replied .

	

Cur. adv. wit.
NIGHTIN -

GALE

	

9th April, 1903 .

Uxiox

	

HUNTER, C.J . : This is an action for compensation for th e
CoLIIERY death of the plaintiff 's husband caused while travelling on th e

Co.
defendants ' railway by reason of the train falling through a
bridge on the Trent River .

The deceased was a contractor under contract with the de-
fendants to repair the foundations of the bridge which collapsed ,
and two or three days before the accident had gone down to th e

bridge on the engine of a coal train in company with Little, th e
manager of the Company, to make a preliminary examinatio n

and to see what was required to be done, and had returned o n
the engine with Little on the same day. He again went dow n

on a coal train engine before the day of the accident, but with -
out Little's knowledge or permission, and likewise on the day o f

the accident, being, as the jury found, on his way to work on th e
bridge .

The learned trial Judge had power to dismiss the action if h e

considered that there was no evidence on which the jury coul d
reasonably find that the Company had received the deceased on

the engine as a passenger (see Riddle v . National Fire and
HUNTER, C.J . Marine Inswrance Co. of New Zealand (1896), A .C . 372 ; Moffatt

v . Bateman (1869), L.R. 3 P .C .115 ; Giblin v. McMullen (1868) ,
L.R. 2 P.C. 318), but I think rightly allowed the case to go to th e

jury so as to obviate as far as possible the necessity for a ne w
trial in the event of an Appellate Court holding a contrar y

opinion ; and generally speaking, I think the power to take
away the case from the jury ought to be exercised only when it
is very clear indeed that the plaintiff could not hold a verdict i n
his favour. If the matter is reasonably open to doubt th e
Judge ought to let the case go to the jury, and then decide, if
necessary, whether there is any evidence on which the verdict or

findings can be supported, and give judgment accordingly, as
was done in Spooner v. Browning (1898), 1 Q.B. 528 and Hooper

v . Holmes (1896), 12 T.L.R. 537 ; 13 T.L.R. 6. See also Peters

458

FULL COURT

1903

April 9 .
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v. Perry and Co. (1891), 10 T.L.R. 366 ; Dublin, Wicklow, and FULL COURT

Wexford Railway Co . v . Slattery (1878), 3 App. Cas . 1,169 at p .

	

1903

1,201.

	

April 9 .
The jury found all the questions in favour of the plaintiff, and

NIaxTIN-
fixed the damages at $8,500, and the Company appeal from GALE

the judgment entered on the verdict .

	

Uwio x
A number of points were discussed before us which I do not COLLIERY

Co .
think it is necessary to enter into, as I am of opinion that the

action fails on the ground that there was no evidence on which

any jury could reasonably find that the relations of common car-

rier and passenger existed between the Company and the
deceased at the time of the accident, and it was conceded both
here and at the trial that there was no cause of action unles s

such relations did exist .
In approaching the consideration of the question whether an y

actionable negligence has been proved against the Company, it i s

well I think to have in mind the remarks of Lord Herschell i n

Membery v . Great Western Railway Co. (1889), 14 App. Cas.
179 at p . 190 . He says : " I think that wherever there is a

charge of negligence it is of the utmost importance, in order t o
avoid confusion and the danger of mistake, to remember tha t
negligence implies the allegation of a breach of duty—a duty to
take care—and to inquire at once what duty, if any, there wa s
on the part of the persons charged with negligence to take care ,
and if there was any such duty, what was the extent of it at the RUST", C .J .

time and under the circumstances which existed on the occasio n

when negligence is alleged to have been committed . Now, I do no t
for a moment doubt there was a duty incumbent upon the de-

fendants towards the plaintiff at the time when he was upon
their premises . They were not without duty towards him. But

it is not enough to arrive at the conclusion that there was a dut y
or even a duty to take care ; the extent of the duty requires to
be determined . " Similarly, Willes, J ., says in Gaut ret v. Egerton

(1867), L.R. 2 C.P. 371 at p. 374 : "It is not enough to she w
that the defendant has been guilty of negligence, without sheav-

ing in what respect he was negligent, and how he became boun d
to use care to prevent injury to others . "

Now, uncontradicted evidence was given that the deceased at
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FULL COURT the time of death was travelling on a locomotive attached to a

1903

	

heavy coal train ; that he was on the engine without the know -

April 9 . ledge or permission of the manager ; that no other officer could
give such permission ; that the engineer (who was in charge ,

NIGHTIN -
GALE

	

there being no conductor) had no authority to take passengers

i7v .

	

and had instructions not to allow people to travel on the engine
Io N

COLLIERY unless they had permission from the manager, who could giv e
Co .

permission to any person, or from the master mechanic who

could give permission to workmen under his supervision ; that
the deceased paid no fare ; that the Company although primarily
a coal mining Company provided a train for passengers on th e

day in question, and that the deceased could have travelled on i t
had he wished to do so. If the matter rested here I do not see
how any jury could reasonably find that the Company had re-
ceived the deceased as a passenger on the locomotive ; indeed it

would be beyond controversy that he was at most a mere license e
who was travelling at his own risk. If I invite a contractor wh o

is building my house into my carriage and drive him down tw o
or three times to the place, this would not warrant him withou t
my permission in getting into it because he saw my coachma n

driving in the direction of the house, and in holding me respon-
sible in the event of an accident arising either from the coach -

man's negligence or by reason of some defect in the vehicle .
Neither the vehicle nor the locomotive is operated for the corn -

HUNTER, c .a . mon carriage of passengers, and I see no distinction in principl e
between them.

However, some half-dozen witnesses were called for the plaint-

iff to prove that they had frequently travelled up and down on
the engines of coal trains, but it appeared that they were al l

workmen in the employ of the Company, with the possible ex-
ception of one Hay, as to whom it does not clearly appear

whether he was in the employ of the Company or not . There -
fore the testimony of these witnesses does not aid the plaintiff .

Grant, the fireman, also testified that the number of people who
travelled on the engine where he was fireman would averag e
about two a week ; but he also says that it was a common thin g

for employees of the Company to do so, so that it is quite con-
sistent with his statement that nearly all, if not all, of those
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persons who so travelled to his knowledge were employees of FULL COURT

the Company . He also testified that at the time of the accident

	

1903

there were besides himself and the engineer on the engine two April 9,

women and two Japanese, but as these may have been trespassers,
NIGHTIN-

or at most mere licensees equally with the plaintiff, I do not see GAL E

how this fact carries the matter any further ; in fact there is UNION

nothing in the evidence to negative the possibility that all who COLLIERY

Co .
were shewn to have travelled on the engines were, with the ex-

ception of the deceased, employees of the Company, and no t

passengers.
The Company say in effect, and I think have a right to say ,

that we had no intention of carrying the deceased as a passenger.
If we had we would not have carried him on a coal train, or at

least we would have carried him at his own risk . Nor could h e
have compelled us to carry him as a passenger on the locomotive .

The line was built primarily for carrying coal, and although it i s
true we carry passengers, it is only at times, and by vehicles

appointed for that purpose, and we ought not to be assumed t o
have undertaken to carry passengers on the engines of heav y
coal trains when we provided lighter trains with ample passenge r
accommodation, merely because it appears that employees an d
others travelled on the engines without objection ,on the part o f
the driver, although in opposition to our express instructions .

Upon what principle can the Company be held to have under -
taken the duty of a carrier of passengers to a person who boards a HUNTER, C .J .

coal train locomotive for his own convenience without the per -
mission of any officer of the Company who has authority to giv e
such permission ? It seems to me that such a person can not b e
regarded in any sense as a passenger, but is at best a mer e
licensee, and that he is on the engine at his own risk . If he is a
passenger then he would have a right to demand that the engin e
should be fitted for his carriage as a passenger, and if thrown ou t
and hurt by a jolt on a curve he would have an action ; but the
mere statement of such a proposition is enough to shew that it i s
clearly untenable . If the Company owes him any duty at all, i t
is that he shall not be injured by the Bolus as distinguished from
the culpa of the Company .

It is unnecessary for me to go minutely into the authorities .
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So far as I know there is no case decided in England which is
close in its facts to this case, but the principles to be collecte d

from the cases of Lygo v. Newbold (1854), 9 Ex. 302 ; Moffatt v .

Bateman (1869), L.R . 3 P.C. 115 ; Gautret v . Egerton (1867),
L.R. 2 C.P. 371, in my opinion fully warrant the views above
expressed. In Canada the nearest cases appear to be those o f

Blackmore v. Toronto Street Railway Cu. (1876), 38 U.O.Q.B. 211 ;

Sheermnan v . Toronto, Grey, and Bruce Railway Co. (1874), 34
U.C.Q.B . 451 and Graham v. Toronto, Grey, and Bruce Railwa y

Co. (1874), 23 U.C.C.P . 541, in the latter of which will be found a
judgment of Hagarty, C.J., to which I would particularly refer.

On the other hand there is a mass of authority in the United
States which is closely in point, and in harmony with thes e
views, of which it may be sufficient to refer to Files v .

Boston & A . R. Co. (1889), 21 N.E . 311 ; Powers v. Boston & M.

R. Co . (1891), 26 N.E. 446 ; Eaton v. The Delaware, Lackawann a

and Western Railroad Co. (1874), 57 N.Y. 382 ; Morris v. Brown

(1888), 111 N.Y. 318 ; 7 Am. St. Rep . 751 ; Virginia Midland

R. Co. v . Roach (1887), 34 A.m. & Eng. R.R. Cas. 271 ; Snyder v.

Natchez, Red River and Texas R. Co. (1890), 44 Am. & Eng. R .
R. Cas . 278 ; International & G. N. Ry. Co. v. Hanna (1900) ,

58 S.W. 548 ; McCauley v. Tennessee Coal, Iron and Railroad

Co. (1891), 9 South . 611 ; Evansville & R . R. Co . v . Barnes (1894) ,

137 Ind . 306 ; 36 N.E . 1,092, most of which were brought t o
our attention by Mr. Luxton in his careful argument .

I think the appeal must be allowed with costs, and the actio n
dismissed with costs .

DRAKE, J . : I agree .

MARTIN, J. : This is a case of unusual interest and one i n

which there is danger of confusion of principles unless the mai n
facts are kept clearly in mind .

The defendant Company operates a line of railway on its ow n

lands on Vancouver Island, between the town of Cumberland
(Union Station) and Union Wharf, a distance of ten and a half
miles. About seven miles from Cumberland the Trent Rive r
was crossed by a railway bridge, the breaking of which cause d

the death of the deceased . At the time of the accident the said
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bridge could also be reached from Cumberland or from Union

Wharf by a good road some seven miles long, the distance from

	

1903

Cumberland to said bridge by said road being about five miles, April 9 ,

and from Union Wharf to the bridge about two miles . There `–
NIGHTIN-

was adequate hotel accommodation both at Cumberland and GAL E

Union Wharf, and there was a suitable place for a working party
UNIO N

to camp at said bridge, and the weather was fine .

	

COLLIER Y
Co.

The deceased had a contract with the defendant Company t o
build two piers to support said bridge, and at the time of th e
accident, Wednesday, 17th August, 1898, some of his workme n

who were engaged upon the contract were camped below th e
bridge .

Though the home of the deceased was at Nanaimo, he wa s
then boarding at the Union Hotel in Cumberland, and at 7 a .m . ,
or a little later, on the day above mentioned he, with five others
(two women, a white man and two Japanese), got into the cab o f
the locomotive of the defendants ' freight train (consisting o f
twenty cars of coal and one of lumber) going to Union Wharf.
The crew of the train consisted of the engineer (Walker), a fire -

man (Grant), and two brakemen. There was no conductor, but
the engineer practically also acted in that capacity, being i n
charge of the train and giving all necessary orders .

On entering upon the bridge the train had been slowed dow n
in order to let deceased off at a convenient place at the far end ,
but when about half-way across the train fell through it, a fall .IARTIN, J .

of about 90 feet, killing the deceased and others .

It is alleged that the defendant Company is liable in damage s
because the deceased was its passenger, or if not so in the strict-

est meaning of that term, then alternatively, that he was so law -
fully upon the train that the duty to safely carry him wa s

imposed upon the defendant Company to as great an extent as i f
he were a passenger, and that, consequently, the defendants wer e
guilty of negligence in not maintaining and keeping said bridg e
in a proper state of repair.

For the defence it is contended, first, that the deceased was a
trespasser who, in defiance of the regulations of the Compan y
boarded the freight train to suit his own convenience, and neither
paid nor offered to pay his fare, and so should have been put off
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by the train hands if they had carried out their orders, and con-
sequently the Company was under no obligation to carry hi m

safely, or at all. Second, and alternatively, it is urged that i f

not a trespasser the deceased could, in the most favourable ligh t
be only regarded as a bare licensee who assumed all the risks o f
such a status and to whom the defendant Company owed no duty
whatever, and was liable for nothing short of wilfully inflicted

injuries, or at the most, negligence of a gross character, of which ,

it is submitted, there is no evidence at all .

Up to March, 1896, the Company had no passenger train o n

its line, and apparently the freight trains were largely used b y
the general public, but on and after that date passenger train s

ran on two mornings a week between Union Station and Unio n
Wharf, on Wednesdays at half-past eleven, and on Fridays a t

half-past seven . The coal train continued to run daily, leavin g
Union Station at about 7 a.m. In going to the scene of his con -

tract on the day of the accident, the deceased could either hav e
got to Trent Bridge at the time his men began work at seven by

taking the road, or later at half-past eleven by taking the pas-
senger train and paying his fare ; but to suit his own conveni-
ence he took the freight train at seven or a little later . Or had

he boarded at Union Wharf, only two miles away by the road ,
or camped at the place where he was performing his contract ,

there would have been, even from his point of view, no reaso n
to resort to that freight train . Under the above circumstance s

the presumption of law is that the deceased was a trespasser o n
the coal train and the onus of rebutting that presumption is o n

the plaintiff. If authority is needed for a proposition so self -
evident it will be found in Eaton v. The Delaware, Lacka-

wanna and Western Railroad Co . (1874), 57 N. Y. 382 ; Black-

more v. The Toronto Street Railway Co. (1876), 38 U.C.Q.B .

at pp. 210-11 ; and Waterbury v . New York C. & H. R. R. Co.

(1883), 17 Fed. 671 .

There is no doubt that it was a rule of the Company that n o
one should be allowed to ride on its locomotives or freigh t
trains, and that conspicuous notices to that effect had been
posted up on the old freight engine (No . 3), and probably also
one at first on the new one (No . 4) when it was put on that run
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some three months before the accident—see the evidence of J .
B. McLean, Appeal Book pp. 137-8—but engine No. 4 was broken

	

1903

up in the wreck, and it is not shewn that the notice was there April 9 .

at the time of the accident, and McLean says that he had to
NiGaTix-

replace the notices " many a time " on the old engine because

	

GALE

they were torn off. The effect of the fireman's (Grant) evidence Uxiox
is that it was not on the new engine, No . 4, at that time .

		

COLLIER Y
Co .

It is clear that pursuant to the rule of the Company peopl e
had been put off the engine, but it is likewise clear that there i s

evidence to go to the jury that the rule had been relaxed by th e
engineer in the presence of the defendants ' manager himself i n
a very few instances, and it was constantly relaxed in hi s
absence in favour of a number of persons—sometimes as a
matter of right in the case of orders to carry the defendants '
employees for particular purposes—sometimes in the case o f
persons who found favour with the engineer, who was a good -

natured man and often gave free transportation to his friends —
and also sometimes in the case of persons whose status is no t
defined but who apparently thought they either had a right b y
virtue of general tacit permission to ride on the said train, or a t
least had no immediate reason to fear being ejected therefrom .

On the question of the extent of such usage or custom bein g
permitted by or known to the Company, certain questions (3 t o
7 inclusive) were put to the jury. It is necessary to consider
them briefly because it has been argued that there was no MARTIN, J .

evidence at all to go to the jury on those points .

After a careful review of all the evidence, I am of the opinio n
that there was such evidence as regards the third question, bu t
it is so framed that it is of no practical assistance in determining
the real question herein, because it fails to touch the precise
point, which is not whether " persons " as mentioned therei n
were more or less accustomed to travel on the engine (whic h

could not be denied), but whether " passengers, " or the " public "
as distinguished from the Company's own servants or those wh o
had express permission or some contractual right, did so. As
the question stands answered, it is uncertain and inconclusive .
And it is also to be noted that there is neither evidence no r
finding to skew that any of those " persons " had before the day
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of the accident been carried on the freight train on the days the

passenger train was running, though this is an important featur e

of the case .
On the fourth and fifth questions I am of opinion that

there was evidence to go to the jury.
On the sixth and seventh, I am of opinion that there was n o

evidence to go to the jury, but quite the reverse, and con-
sequently they must be disregarded.

On the questions of negligence—Nos . 1 and 2—there was
evidence to go to the jury.

I see no reason to interfere with the finding as to the amount
of damages, if the defendants are liable therefor.

Seeing then that the defendant Company was negligent in main -

taining and repairing the bridge, and could have detected th e
cause of the accident by ordinary skill and care, the question i s
what duty did the defendants owe the deceased ? Before thi s
can be answered, the exact position of the deceased towards th e
defendants must be ascertained .

After examining in the light of the facts a great number o f
authorities, both British and American, I am of the opinion tha t
the deceased cannot be regarded in a more favourable light tha n
that of a bare or mere licensee as distinguished from a licensee ,
the distinction being pointed out in Holmes v. North Eastern

Railway Co . (1869), L.R. 4 Ex. 254, wherein it was found as a
fact that there had been an invitation to use the defendants'
flagged walk which was not maintained in a proper condition .

In the case of a bare licensee—to quote the singularly ap t
language of Mr . Baron Martin in Botch v . Smith (1862), 31 L.J . ,
Ex. 201 at p . 204 : " The only right acquire(d) is the right
of not being treated as a trespasser. The plaintiff had th e
option of going one of two ways, this being one ; he volun-
tarily chose this, and he has no right of action against th e
defendant because the way is out of order, and he ought to hav e
been non-suited at the trial. "

I pause here to say that however limited the extent of th e
right of a bare licensee may be, it nevertheless renders inappli-
cable to this case decisions in England of the class of Lygo v .

Newbold (1854), 9 Ex. 302 ; in Ontario of Graham v. Toronto ,
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Grey, and Bruce Railway Co . (1874), 23 U.C.C.P. 541 ; and Sheer- FULL COUR T

man v. Toronto,Grey, and Bruce Railway Co. (1874), 34 U.C .Q.B .
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451 ; and in the United States of Baltimore & 0 . S. W. Ry. Co. April 9 .

v. Cox (1902), 26 Am. & Eng. R.R. Cas. N.S. 939, which are
NIGHTIN -

all really based on the person injured being an unlawful

	

GALE

intruder, i . e., a trespasser. The status of a bare licensee is mid -
UNIO N

way between that of a trespasser and a passenger in the various, COLLIERY
Co .

and sometimes conflicting and misconceived senses of the las t
term, as to which the following authorities (in addition to thos e
elsewhere cited herein, and at the bar) may be consulted—
Hodges on Railways (1888), 594-6; 5 Am. & Eng. Enc. of Law
(2nd Ed.) 486-516 ; Fetter on Carriers (1897), at pp. 210 et seq. ;
Gradert v. Chicago & N. W. Ry. Co. (1899), 20 Am . & Eng. R.
R. Cas. N.S. 118 ; Compton v. Marshall (1894), 27 S.W. 121 ;
Louisville & N. R. Co. v. Hailey (1895), 29 S . W. 367 ; Phila-
delphia and Reading Railroad Co. v. Derby (1852), 55 U.S . 467 ;
Steamboat New World v . King (1853), 57 U. S. 469 at p. 473 ;
Pennsylvania Company v. Roy (1880), 102 U. S. 451 ; and
Waterbury v. New York C. & H. R. R . Co. (1883), 17 Fed. 671 .

Instead of the presence of the deceased on the engine being a t
the invitation, express or implied, or for the benefit of th e
defendant Company, the fact is that it was undesired and a
hindrance to the proper running of the engine and train . He
was there solely for his own convenience and benefit and with -
out any necessity for so being for the purpose of performing his MARTIN, J.

contract. True it is that so long as he was allowed to remain
he could not accurately be called a trespasser, but whatever hi s
status was it could be summarily determined, and at any con-
venient point on the line the engineer could have stopped th e
train and lawfully ejected him without his having any just caus e
for complaint. Until he was ejected, his presence was simpl y
tolerated . In the operation of the railroad there was nothing i n
the nature of " allurement, " as it has been styled in some cases,
by the defendants or any concealment of defects in the line or
anything in the nature of a trap.

The general rule of law governing such circumstances I fin d
conveniently stated in Vol . 19 of the Ruling Cases, p . 60, where
three leading cases on the subject are considered, i . e., first,
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FULL COURT Southcote v . Stanley (1856), 1 H. & N. 247 ; second, and in par -

1903

	

ticular, Indermaur v . Dames (1866-7), L.R. 1 C.P. 274 2 C.P .

April 9 . 311 ; and, third, Heaven v. Fender (1883), 11 Q.B.D. 503. The
rule is as follows :

NIGIITIN -
GALE

	

"A person who invites another to come on his premises upo n

Uxcox a business in which both are concerned is bound to take care
COLLIERY that his premises and all appliances provided by the owner a s

Co .
incident to the use of his premises are safe for that other person
to come upon and use them as required ; or else to give due
warning of any danger to be avoided . But where the stranger
comes as a guest or by a bare licence, the owner of the premise s

is only bound to warn him of anything in the nature of a trap
upon the premises . "

To the same effect are Hounsell v. Smyth (1860), 7 C .B.N.S.
731 ; Gallagher v. Humphrey (1862), 6 L.T.N.S. 684 ; and
Gautret v. Egerton (1867), L.R. 2 C.P. 371 ; all of which shew
that in the case of a bare licensee, as Mr. Justice Willes puts it
in the last named, " to bring the case within the category of action -

able negligence, some wrongful act must be shewn, or a breach of
some positive duty ; otherwise,a man who allows strangers to roa m

over his property would be held to be answerable for not pro -
tecting them against any danger which they might encounte r
whilst using the licence. It may be, as in Corby v . Hill (1858),
4 C.B.N.S. 556, that he is responsible if he puts an obstruction

MARTIN, J . on the way which is likely to cause injury to those who by hi s
permission use the way ; but I cannot conceive that he coul d
incur any responsibility merely by reason of allowing the wa y
to be out of repair . "

In Moffatt v. Bateman (1869), L .R. 3 P.C. 115, the Lords of
the Privy Council held that the plaintiff was not entitled to
recover for injuries received by the breaking of the king bolt o f
the carriage in which the defendant, his employer, had invite d
him to drive. That was a stronger case for the plaintiff tha n
this, but it was held that the defendant would be liable if a t
all only for negligence of a gross description—" a term which i s
sufficiently descriptive of the degree of negligence which render s
a person performing a gratuitous service for another, respon-
sible. "
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NIGHTIN-
the defendant company as a bare or mere licensee, and therefore

	

GALE

no action lay against the company became of a defective step UNIO N

on the platform of the car. Mr. Justice Burton, p . 214, says :

		

COLLIERY
Co.

" It is clear that there was no duty on the part of th e
defendants as regards the deceased to have the step of the cars

in any other condition from that in which he found it when h e
availed himself of the permission to enter. He acquired no right ,
and whatever may have been the obligation of the defendants

as regards their passengers, they owed no duty to the decease d

to keep the steps of the car in repair . "

And at p. 215 Mr. Justice Moss, afterwards Chief Justice o f
Ontario, says :

" The licensee must take the vehicle as it is. He cannot claim
that it should have been safer or stronger or better. He cannot

insist that it should have been repaired before he entered it, or

hold the carrier responsible because it was not as safe as it
would have been if something had been done which has been
left undone. "

The case at bar bears, in my opinion, a close resemblance t o
that of Ivay v. Hedges (1882), 9 Q.B.D. 80, wherein an action
was brought by a tenant against his landlord for injuries MARTIN, J .

received by the tenant through falling off the flat roof of a
house whereon he was exercising a privilege that he had, i n
common with other tenants, of drying linen. In removing such
linen, the plaintiff slipped and fell through the guard rail roun d
the roof, which was out of repair to the knowledge of the land -
lord. It was held that the plaintiff was a mere licensee, and no t
entitled to recover. Lord Chief Justice Coleridge pointed ou t
that the position of the parties was as though the landlord ha d
in fact said "I let you certain rooms, and, if you like to dry you r
linen on the leads, you may do so—in that case the tenant takes
the premises as he finds them ."

And Mr. Justice Grove said : " I am of the same opinion .
There was clearly no duty cast by law upon the landlord unde r

The rule laid down in Moffatt v. Bateman was applied by the FULL COURT

Court of Queen 's Bench in Ontario in Appeal in Blackmon v.
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The Toronto Street Railway Co. (1876), 38 U .C .Q.B. 172 at p. April 9 .

207, in the case of a news-boy who was held to be on the car of
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v. Fortescue (1883), 11 Q .B.D. 474, and I draw attention to thi s

UNION
decision because it is a very strong one in which all the seve n

COLLIERY Judges who sat, both at the trial and on appeal, arrived at th e
Co .

same conclusion . On the facts they held that the plaintiff, who
had been injured by the breaking of certain machinery on

premises on which he had entered, was in the position of a bar e
licensee, and in such case Mr . Justice A. L. Smith states, at p.

476 : "The plaintiff stood where he did subject to all the risk s
attending his being where he was . . . . and that there
was no duty cast upon the defendant to take due and reasonabl e
care of him . "

And again, p . 477, on the question of negligence in such case
the same learned Judge states : "As to the second point argued ,
viz., whether there was any evidence of negligence on the par t
of the defendant's servants, we think that, though slender ,
coupled with the admission in the pleadings that the chain wa s
somewhat worn, it could not properly have been withdraw n
from the jury ; but, inasmuch as the plaintiff failed to establis h
by evidence a duty on the part of the defendant to take due an d
reasonable care of the deceased, in our judgment the learned

MARTIN, J. Judge did not misdirect the jury, and the verdict and judgmen t

entered by him (in favour of the defendant) must stand, an d
this rule must be discharged with costs . "

In view of the above authorities and facts, I am of the opinion
that, to apply the language of Mr. Justice Willes in Indermaur

v. Dames, supra, to the case of the deceased, "A complaint on th e
part of such an one (a bare licensee) may be said to wear th e
colour of ingratitude, as there (was) no design to injure him . "
And as Mr. Justice Moss said in Blackmore v . Toro nto Stree t

Railway Co. supra, p . 217 : " I am glad not to be called upon to
exercise the cruel kindness of sending this case back for a ne w
trial, " because as the result of the two trials which have alread y
been had there is no probability of the status of the decease d
being put on a higher plane than it has heretofore appeared to be .

FULL COURT the circumstances of this case to fence his roof in the way sug-

1903

	

Bested. There would be no end of these cases if we were to

April 9 . hold that there was evidence fit to be left to a jury ."

This case was approved by the Court of Appeal in Batchelor
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In my opinion, judgment should be entered in favour of the

defendant Company with costs here and below .

	

1903

Appeal allowed with costs .

	

April 9.

NIGHTIN-
GAL E

v .
UNION

COLLIER Y
Co.

IN RE THE LENORA MOUNT SICKER COPPER MINING DRAKE, J .

COMPANY, LIMITED .

	

1902

Winding-up—Leave to bring action—Secured creditors—Proving claims—
R.S.C . 1886, Cap . 129, Secs . 62 et seq .

A secured creditor has a right to apply for and obtain leave to bring a n
action to enforce his security .

It is not optional for a secured creditor to either prove his claim in a wind -
ing up or else proceed with an action to enforce it, and if he does com -
mence an action it is still compulsory on him to proceed before th e
liquidator under sections 63 et seq . of the Act .

SUMMONS on behalf of John Bryden and Sir C. H. Tupper,

for leave to commence a foreclosure action against the Compan y
which on the 19th of November, 1902, was ordered to be woun d
up. The applicants were the joint holders of three differen t
mortgages of the lands and assets of the Company and unde r
which they entered into possession on the 28th of October, an d
were still in possession ; they also held a chattel mortgage cover-

ing the personal property of the Company . The summons was
argued before DRAKE, J.

Peters, K.C., for the summons .

Oliver, for the liquidator .

W. J. Taylor, K.G'., Bodwell, K. C., and Fell, for unsecure d
creditors .

Belyea, K.C., for holders of mechanics ' liens .
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23rd December, 1902.

DRAKE, J. : Mr. Peters asks on behalf of the mortgagees leave

to commence an action of foreclosure under section 16 of th e

Winding Up Act, 1886. He contends that a mortgagee i s

entitled to exercise an option to come in under the Winding U p

Act or not, but if he does not he then requires leave of the Cour t

to commence his action. He cited several English authorities i n

support of his proposition, but these cases when examined do not,

in my opinion, apply to the Dominion Winding Up Act . They

are founded on the express wording of section 12 of th e

Bankruptcy Act (Imperial), 1869 : see In re David Lloyd & Co.

(1877), 6 Ch . D. 339, followed in In re Longdendale Cotton Spin-

ning Co. (1878), 8 Ch. D. 150. I may here point out that section

63 of the Winding Up Act is almost identical with section 84 of

the Insolvent Act of Canada, 1875. My attention has not been

drawn to any authorities since 1875 which give an option to a

secured creditor to enforce his securities without reference t o

sections 63 et seq . In my opinion, this section is compulsory on

all secured creditors and there may be very good reasons

adduced for its existence in the statutes, for instance, if th e

mortgaged property is of considerable value in excess of th e

amount for which it is pledged, it gives the liquidator an oppor-

tunity of realizing such surplus for the benefit of unsecure d

creditors . I, however, see no objection to the mortgagees pro-

ceeding with their proposed action. They have the power by

summary petition under section 39, but as these claims may b e

disputed it is perhaps better to proceed in the usual way . The
mortgagees, however, will as soon as the accounts are taken, pro -

ceed under section 63 . The reason for this is that it has been

held in the case of Bell v. Ross (1885), 11 A.R. 458, that under

section 84 of the Bankruptcy and Insolvent Act if the assigne e
in bankruptcy assents to the retention of the security that th e

creditor thereby becomes a purchaser freed from the equity of

redemption. Whether the same reasons will apply to section 6 3
is a matter for consideration . The order will go.

Order accordingly.

472
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ALASKA PACKERS ASSOCIATION v. SPENCER .

	

EUNTER, C .J .
(In Chambers)

Practice—Particulars—Of matters in opposite party's knowledge .

	

1902

Particulars are ordered for the purpose of forwarding the applicant's case June 4 .
and not to hamper the party ordered to give them .

	

ALASKAWhen a plaintiff is ordered to give particulars of negligence which are PACKERS
essentially within the defendant's knowledge, the order may provide ASSOCIATION

that the plaintiff should not be confined at the trial to the particulars

	

" '
SPENCE Rgiven .

SUMMONS for particulars. This was an action for damages
for the negligence of defendant, his servant and agents, who wer e
handling a tug which attempted to tow the plaintiffs' ship from a
dangerous position at Trial Island near Victoria . The plaintiffs
alleged that the equipment and machinery of the tug were insuffi- Statement
cient for the purposes for which they were attempted to be used
with the result that the ship was allowed to drift on the rocks. The
defendant applied for particulars of the insufficiency and want
of equipment and the summons was argued before HUNTER, C .J.

J. H. Lawson, Jr., for the plaintiffs, said it was impossible for
them to give the particulars as all the facts were in the knowl -
edge of the defendant .

Argument
Griffin, for the defendant : A plaintiff is not entitled to go to

trial with a fishing case, but must allege every item of negligenc e
which he desires to prove .

4th June, 1902.
HUNTER, C.J . : I must order the plaintiffs to give such par-

ticulars as are in their power, but as it is plain from the natur e
of the case that the defendants must know more than the plaint -
iffs about the condition of their own machinery and equipment ,
the order will go on the terms that the plaintiffs are not to be
confined at the trial to the particulars given . Particulars are
ordered to forward the applicant's case and not to hamper th e
opponent's case .

Judgment
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April 21 .
Insurance, life—Policy—" Signed, sealed and delivered "—When complete —

ELSON

	

Insured taking hazardous employment without permission—Retention o f
v .

	

premium paid after with knowledge of facts—Estoppel—Incontestabl e
NORT H

AMERICAN

	

Clause .
LIFE

A policy of insurance " signed, sealed and delivered " by the Presiden t
and Managing Director of an insurance company is complete an d
binding as against the company from the date of execution though i n
fact it remains in the company's possession, unless there remains som e
act to be done by the other party to declare his adoption of it .

A life policy was subject to a condition making it void if the insured took
a hazardous employment without the written permission of the Presi -
dent, Vice-President or Managing Director of the Company . The
assured did take such employment without the written permission o f
any of the officers named, but with the assent of the Company' s
Provincial agent, and after the change of occupation paid a premium
which was retained by the Company with knowledge of the change of
occupation :

Held, that the Company was estopped from taking advantage of the for-
feiture clause .

Remarks as to the nature of incontestability clauses in Insurance policies .
Decision of MARTIN, J., reversed .

APPEAL from the judgment of MARTIN, J ., dismissing an
action on a life policy by the mother of the insured, George

William Elson, who was killed on the 30th of September, 1897 ,
by the explosion of a locomotive boiler while engaged as a

brakeman on the Canadian Pacific Railway. The amount of

Statement the insurance was $1,000 and at the time the application fo r

insurance was made Elson was a handsaw setter.

The application for insurance was dated on the 18th o f

September, 1894. The receipt for the first premium was issued

on the same day, a note (which was paid at maturity) being

accepted in payment . The policy was issued on the 27th of

September, 1894, and forwarded by mail to the Company 's
agent at Winnipeg, for transmission to Vancouver for the
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insured. The subsequent premiums were paid annually on th e
28th of September, 1895, the 20th of September, 1896, and the

	

1902

9th of September, 1897 ; and the defendants retained all the April 21 .

premiums . In August, 1897, the insured, whose previous occu-
pation was that of a bandsaw setter, became employed on the EL SON

railway .

	

NORT H
AMERICA N

The policy contained inter alia the following clauses :

	

LIFE

"After being in force three years, the only conditions whic h
shall be binding upon the holder of this policy are that he shal l
make the payments hereon as herein provided, and that th e
provisions as to residence, travel, occupation, proofs after death
and limitation of time for action or suit shall be observed . In
all other respects, after the expiration of the said three years, th e
liability of the Company under this policy shall not be disputed .

"No provisions of this contract can be changed, waived o r
modified, or permit granted, except by a written agreemen t
signed by the President, a Vice-President or the Managin g
Director of the Company," and the policy was indorsed wit h
certain conditions—one of which was :

" If any statement made in the application and therein
declared to be material to the contract be untrue ; or if any
premiums, note, cheque or other obligation given on account of a
premium, be not paid when due ; or if, without a permit, th e
insured engage as an occupation (1 .) in blasting, mining, sub-
marine labour, the production of any explosive material, or in Statement

any naval or military service (except in the militia or voluntee r
corps in defence of Canada) ; or (2.) engage in aerial or arctic
voyages or in employment on a railroad, a steamboat or othe r
vessel ; or (3 .) reside elsewhere than in Canada, Newfoundland ,
Europe or the United States ; or (4.) between the 15th days o f
June and November in any year reside in any part of the Unite d
States south of the thirty-sixth degree of north latitude, or in
Europe south of the forty-second degree, this policy shall b e
void, and all payments made upon it shall be forfeited to th e
Company . "

At the trial before MARTIN, J., and a jury, the learned Judge
being of the opinion that there was nothing to leave to the jury ,
discharged them and dismissed the action .

47 5
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The plaintiff appealed and the appeal was argued at Van-
couver in April, 1902, before HUNTER, C .J., WALKEM and IRVING,

JJ. The facts are fully set out in the judgment of the learned

Chief Justice .

Duff, K.C., and Cowan, for appellant .

Davis, K.C., for respondents.

HUNT

21st April, 1902 .

HUNTER, C.J . : Action on a life policy by the mother of the

insured, who was killed on September 30th, 1897, by the

explosion of a locomotive while engaged as a brakeman on th e

Canadian Pacific Railroad .

The application for insurance is dated the 18th of September,

1894, and a receipt for the first premium was issued on th e

same day, the mode of payment being by note met at maturity .

The policy was issued at Toronto on the 27th of September ,

1894, and forwarded by mail to the Company's agent at Win-
nipeg for transmission to Vancouver for delivery to the insured .

The subsequent premiums were paid annually on the 28th o f

September, 1895, 20th September, 1896, and 29th September ,

1897, and the Company although disputing the liability, hav e

retained all the premiums. About five months before his death ,

the insured took employment on the railroad, which is one o f

the hazardous employments prohibited by the policy.
R, C .J . In June, 1897, Elson went to Faulkner, General Agent for th e

Province, and informed him of his change of occupation, an d

evidence was also tendered to shew that Faulkner about the sam e

time had a conversation with Elson 's father, in which he state d

that the Company did not consider that the occupation was an y

more dangerous than the one in which Elson had been engage d

that is, of bandsaw setter .
All evidence tendered as to this was ruled inadmissible, not -

withstanding that it was pressed by the plaintiff's counsel both

as evidence of notice to the Company from the Provincial agent ,
and as evidence to go to the jury of an admission by the Com-

pany that it had waived the breach . In view of the fact that

Mr. Davis, for the Company, got all this evidence ruled out, and

steadily insisted that there were no facts in dispute, I am
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strongly inclined to think that we might take it as admitted that FULL CCIIRT

the statement was made by the agent as alleged, and that it

	

1902

would not be open to the Company to object to the Court April 21 .

drawing any inferences of fact necessary for the disposal of the
ELSON

case instead of sending it to another jury ; and if this is so, I

	

v.

think that the correct inferences to draw would be that knowl- NORT H
AMERICA N

edge of the change of occupation must be imputed to the Com- LIF E

pany through Faulkner, that it had waived any breach of th e

policy thereby caused, and that it had, by him, acknowledge d
such waiver. But if the course taken by the Company at the

trial does not amount to such admission, and to a consent tha t
the Court should have power to draw all the inferences of fac t
necessary to dispose of the case, and a new trial would have t o

be ordered, then the Company should pay all the costs throw n
away by reason of such new trial being necessary . But I think

that on the material before us it is not necessary to have a new
trial, and that our judgment should be for the appellant .

In the first place, the estoppel arising from the conduct of the
Company in retaining to this day the premium which it took
after knowledge that the breach, if any, had occurred, is strong

enough to prevent the Company from taking advantage of an y
condition in the policy with respect to the alleged breach : see

Wing v . Harvey (1854), 5 De G. M. & G. 265 ; Phoenix Life

Insurance Co. v. Raddin (1887), 120 U.S . 183 ; and this eve n
assuming that the condition as regards notice affects the ques- HUNTER, C.J .

tion, which I do not think is the case, as it is more reasonable to
hold that this only prescribes the particular kind of notic e
emanating from the insured which is to affect the Company ,
than that it was intended to shield the Company from the con -

sequences of knowledge gained through the medium of a genera l
agent.

In the next place the Company is, I think, precluded fro m
raising this question by the incontestable clause assuming tha t
the policy came in force three years before Elso n's death. There
is no doubt that the obligation = of the Company commence d
under this policy on the 27th of September, 1894, the date of its
delivery at Toronto. The premium had been accepted, and there
is nothing in the contention that the policy was only an escrow
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v .

	

in a prohibited occupation. If this were so, then any even t
NORTH which would within the three years avoid the policy if theAMERICA N
LIFE incontestable clause were absent would avoid the policy in spit e

of its presence : therefore it would practically be delusive sur-

plusage ; but in my opinion the object of the clause is to provid e
an automatic cutting off at the end of the triennium of al l
defences arising after the coming into force of the policy except
such are as reserved in the clause itself . The origin and raison

d'etre of this kind of clause are fully explained in the judgmen t
of Mr. Justice Sedgewick in The Manufacturers Life Insurance

HUNTER, C. J .
Co . v. Anctil (1897), 28 S.C.R. 103, and it is of the highest im-

portance both to the companies and to the insured, as well as t o
those who deal in this class of security, that the protection whic h
this clause is designed to afford should not be frittered away b y

casuistical decisions, even if such were open to us .
The appeal should be allowed with costs, and judgment given

for the plaintiff for the amount of the policy with interest an d

costs .

	

%AI,JEM,

	

J .

	

WALKEM, J. : I concur.

IRVING, J., dissented, being of the opinion that there should
IRVING, J .

be a new trial.

Appeal allowed, Irving, J., dissenting.

FULL COURT until it got into the hands of the insured : Xenos v. Wickham

1902

	

(1866), L.R . 2 H.L. 296 .

April 21 .

	

It was argued by Mr. Davis that the incontestable clause fel l
with the rest of the policy as it became void by the engagement
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THE McCLARY MANUFACTURING CO. v. H. S. HOW-
LANI) SONS & COMPANY AND THE GREENWOO D
HARDWARE COMPANY .

Bill of sale—Possession by grantee—Defeasance or condition—Fraudulen t
preference—Pressure—Authority of partner to execute bill of sale—Righ t
to attack .

Where the goods comprised in a bill of sale are within twenty-one day s
after execution of the bill of sale bona fide taken possession of by the
grantee, the Bills of Sale Act does not apply, and it is immaterial eve n
though the bill of sale was given subject to a defeasance not containe d
in it .

D. B., A . O. B. and T. G. W., carried on business in partnership as hard-
ware merchants under the name of the Greenwood Hardware Com-
pany, the money being supplied by D . B . and A. O. B . and the busi-
ness being managed by W. The firm became indebted to both the Mc -
Clary Company and the Howland Company, and the latter unde r
threat of commencing an action, obtained on the 27th of June, 1900, a
bill of sale by way of mortgage of all the firm's assets and immediatel y
took possession . The bill of sale was executed on behalf of the fir m
by W. and also by W. personally, D . B . and A . 0 . B . both being absent ;
when A. O. B. returned he protested against the execution of the bil l
of sale, but subsequently withdrew his protest and consented to a sal e
of the goods on the understanding that plaintiffs and defendants shoul d
share pro rata in the proceeds . The arrangement that plaintiffs an d
defendants should share in the proceeds was not carried out . On the
27th of July, 1900, the McClary Company recovered a judgment i n
respect of their claim against the firm and obtained judgment under
Order XIV ., the judgment being entered up against D .B . and A .O .B . ,
and also against the Greenwood Hardware Company, although not a
party to the action, and an execution issued was returned nulla bona .
The McClary Company thereupon sued to have the bill of sale set asid e
on the ground that it was fraudulent and void as being given with the
intent to defeat and delay creditors, and that had no authority t o
give it on behalf of the firm . tinder an order of Court the goods wer e
sold and the proceeds paid into Court to abide the result of the action .

The Howland Company recovered a judgment in January, 1901, against th e
firm for the amount of its indebtedness to them and an executio n
issued thereunder was returned nulla bona .

At the trial in July, 1902, MARTIN, J ., dismissed the plaintiffs' action, hold-
ing that the bill of sale was not a fraudulent preference, but was give n
bona fide under pressure :

479

MARTIN, J .

1902
July 31 .

FULL COURT

1903
April 9 .

MCCLAR Y
V .

HOWLAND
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Held, on appeal, affirming decision of MARTIN, J ., that the bill of sale was
not a fraudulent preference, but was given bona fide under pressure .

Per HUNTER, C .J., and DRAKE, J . : W. had implied authority to execute
the bill of sale .

Per IRVING, J . : W. was not the agent of his partners to execute the bill o f
sale, but they had either ratified his act or become estopped fro m
denying his authority .

Per HUNTER, C .J . : The plaintiffs had no locus standi to attack the bill of
sale on the ground that it was executed without proper authority .

Per DRAKE, J . : The McClary Company's judgment against the firm was
invalid and hence the Company had no locus standi to attack the bill
of sale.

ACTION for a declaration that a certain chattel mortgage was
fraudulent and void as against the plaintiffs and for the delivery

up and cancellation of the said mortgage. The facts appear i n
the headnote and judgments .

The action was tried at Vancouver in July, 1902, befor e
MARTIN, J., who gave judgment as follows :

31st July, 1902 .

MARTIN, J. : There can be no doubt that whatever was th e
true position of Watson as regards his co-partners, he was t o

the public the managing partner of the business, though doubt -
less the defendants understood that he would as a pruden t
business man consult with his partners when they were i n
Greenwood, though they both were engaged in another business
which frequently caused them to be absent from that place . As
regards David Beath, he was out of this Province from Decem-
ber 15th, 1899, to August 13th, 1900, while the matters com-

plained of occurred in June and July, 1900 ; so with him we are
not practically concerned in respect of the actual giving of th e
chattel mortgage.

It recites an indebtedness of $5,224.11, and was given on th e
27th of June, 1900, and is signed by Watson in the name of th e
partnership firm or Company and in his own name, and is pay -
able on demand, and the defendants by their agent Drew forth -
with took possession of the stock. Alexander Beath who was
temporarily absent returned the next day and had frequent i f
not daily interviews with Drew with the object of furnishing
security so that the defendants would cancel said mortgage, and
he finally on the 9th of July caused a notice to be served o n

MARTIN, J .

1902

July 31 .

FULL COURT

1903

April 9 .

MCCLARY
V.

HOWLAN D

Statemen t

MARTIN, J .
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Drew protesting against the taking of possession and repudiating MARTIN, J .

the giving of the mortgage. The only other unsecured creditor

	

1902

was the plaintiff Company which had supplied, roughly speaking, July 31 .

about one-fifth of the stock, the defendant having supplied th e

balance. Though Alexander Beath had served the formal pro-
FULL COURT

test, yet in view of his subsequent conversations with Drew it is

	

1903

hard to say what his attitude really was towards it. But one April 9 .

thing is quite clear, that his sole concern was to see that the MCCLARY

Bank already fully secured did not also absorb the stock in trade HOWLAN D

and thus completely shut out the other two creditors, and so he

wished an opportunity to be given to the two unsecured credi-
tors to derive proportionate benefits from the mortgage on pay-

ment of their proportionate shares but if the plaintiff Compan y

would not do this (which he considered fair) then " let the m

whistle !" as he expressed it. With this intention present t o

his mind, Drew shewed him the defendants' telegram of Jul y

11th, and on that Beath was satisfied that his equitable inten-

tions would be carried out, and consequently withdrew what -

ever objection he had to the mortgage and signed the consent t o

dispose of the stock by private sale with the object of savin g

expense . This proceeding renders it unnecessary to discuss th e

question of Watson's authority .

Under the foregoing circumstances, it cannot, I think, be suc-
cessfully contended that there was any intention to prefer th e

present defendants . On the contrary, the manifest desire of the MARTIN, J .

debtor was that they should share their benefits with the plain -
tiff, and on the facts as represented to him he thought he ha d

so arranged matters that his object would be accomplished. In

such case the validity of the transaction cannot depend upon th e

bona fide dispute which consequently arose between the partie s
in regard to the amount of the expenses which each should bear.

There being then no intent to prefer, the question of pressur e

becomes immaterial . The latest decisions on this point seem t o

be Adams and Barns v. Bank of Montreal (1899), 8 B.C. 314,

and Codville v . Fraser (1902), 14 Man . 12 .

It was further urged that not only had Watson no power to
execute the mortgage without Alexander Beath's consent, bu t
that Beath having made his election against the mortgage could
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MARTIN, J . not ratify it later. As I have already said it is difficult to say
1902

	

what election, if any, Beath did make . I incline to the view

July 31 . that, despite the formal notice, he really came to no definit e
conclusion in his own mind on the subject till after he saw th e

FULL. COURT
telegram, when he decided to adopt the mortgage as a vali d

1903 instrument . Now this was more than two weeks before th e
April 9 . plaintiff Company placed its writ in the Sheriff's hands, so I am

McCLARY unable to see how it is entitled to complain of the ratification or,

HOWLAND how the doctrine of election, even if there were any, could be
invoked in its favour .

Then as to the point that the mortgage is void as being give n
" subject to a defeasance . . . . not contained in the bod y
thereof " contrary to the provisions of section 5 of the Bills o f
Sale Act, in that on payment of the two notes for the amount of
which (plus some other small items) the mortgage was given i t
would be discharged. One of the notes for $2,520 .23 had been
overdue since the 29th of May, and the other would mature o n
the 29th of July. The position was therefore that at the date
of the mortgage the mortgagors were actually indebted to the
mortgagees for the full consideration mentioned, but that on e
of the notes was not due . Now I know of nothing to prevent a
creditor who is owed two sums—one overdue and the othe r
maturing—from getting security from his debtor for the whol e
amount. Surely he is entitled to say " If you refuse to give m e

MARTIN, a. security for the money falling due as well as that overdue I
shall take immediate action against you. " That is practically
what happened here, though I perhaps should note that thi s
point not being raised till toward the end of the argument, th e
evidence was not directed to such an issue . But from such fact s
as are in evidence I draw the inference that it was contemplate d
that possession should be immediately given to the mortgagees .

On the section in question, I have been referred chiefly to Ex
parte Sontlucm (1874), L.R. 17 Eq. 578 and to Simpson v .
CJucrinq Cross Bank (1886), 34 W.R. 568 . The former turns o n
the fact as found that there was a secret agreement that th e
security should not be enforced if weekly instalments were paid ,
and as Chief Justice Bacon said : "that creditors are prejudiced
by the agreement is upon the very surface. " The payment of
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the instalment in such case would postpone another creditor ,

but in this case the payment of the notes would, if the plaintiffs '

contention be correct, have just the contrary effect and would

promote his interests. In Simpson v. Charing Cross Bank there

was, as Mr. Justice Wills puts it, "clearly a device to conceal an

exorbitant stipulation ." In this Court the point has been consid-

ered in Doll et al v . Hart et al (1890), 2 B.C. 32 and Matheson v .

Pollock (1893), 3 B.C. 74. In the former case there was a condi-

tion that if the mortgagor paid $500 the mortgage would b e

" returned " to him ; and in the latter it was laid down that " i t

is clear from section 3 that (the Act 's) policy is to compel th e

registration of bills of sale, in cases where the property remain s

in the possession of the grantor, for the better protection o f

creditors. " The condition in that case was an agreement fo r

future advances though the bill of sale was absolute in form .
In the case at bar I find none of these aforementioned ele-

ments, nor can I discover anything which would justify me i n

declaring this mortgage to be void . The circumstances are

unusual and I have experienced some difficulty in arriving at a

conclusion satisfactory to myself which is that judgment shoul d

be entered in favour of the defendants with costs .

The plaintiffs appealed to the Full Court, the appeal being

argued at Victoria on the 12th of January, 1903, before HUNTER ,

C.J ., DRAKE and IRVING, JJ .

Wilson, K.C., for the appellants : The goods have been sol d

and the money is now in Court to abide the event of the action .

We attack the bill of sale on the grounds (1 .) The other partners

are not bound as the utmost Watson could do was to bind hi s

own interest in the mortgaged premises ; (2.) It was given col-

lusively and is fraudulent and void ; (3) It was given subject to

a defeasance not appearing on the face of the bill of sale and i s
void under section 5 of the Bills of Sale Act—the money was no t

all due then, as one promissory note was not yet then due—i f
they fail on demand it becomes absolute, and it is idle to tal k

about possession when they took possession at once . The claus e
respecting disposition of proceeds in case of sale is senseless

483

MARTIN, J .

190 2

July 31.

FULL COURT

190 3

April 9 .

MCCLARY
v .

HOwLAN D

MARTIN, J .

Argument
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he could not sign notes without authority : see section 25, sub -

section 8 of the Act ; Ex parte Agace (1792), 2 R .R. 49 ; Fraser

v . McLeod (1860), 8 Gr. 268 ; Raba v. Ryland (1819), 21 R.R .

806, Cow, 132 ; Brettel v . Williams (1849), 4 Ex. 622 and Barton

v . Williams (1822), 24 R.R. 448, 5 B. & Ald . 395 at p . 405 .

As to assignment by partner, and this document being unde r
seal see Hamilton Provident and Loan Society v. Steinhoff

(1896), 23 A.R. 184 and Paterson v. Manghan (1876), 39 U .C .
Q.B. 371 . The bill of sale is fraudulent and void both under our

Act and under the Statute of Elizabeth as being given with th e
intention to defeat and delay creditors—it covers all of the pro-
perty of the partnership--both parties knew that the mone y
could not be paid on demand—it was made by the partner leas t

in authority, as the mortgagees knew—it was not for a prope r
consideration—it was to secure an antecedent debt and it accel -

Argument crated payment of one of the notes not yet due—the assignor s
were insolvent to the knowledge of the assignees—the mortgag e
was immediately due and possession was taken at once—it wa s
conditioned with a power to sell for a debt not due--nothing in
the mortgage obliging grantee to sell—no trust for any surplus ,
if any—no proviso for re-conveyance, or in other words, no equit y
of redemption . All these are evidences of fraud . The other sid e
will contend there was pressure ; the pressure was of a visionary
nature as the grantor by acceding to the pressure put himself i n
a worse position and demand was made by the mortgagees t o
cover up their tracks.

As to what is bona fide pressure see Doll et at v. Hart et at
(1890), 2 B.C. 32 and The MerSilver Company v. Lee and
Chillas (1882), 2 Ont . 451 .

FULL COURT
an assignment for the benefit of creditors without the assent o f

1903 his co-partners : see Cameron v. Stevenson (1862), 12 U.C.C .P.
April 9 . 389. The law of partnership is now codified : see sections 6, 7

McCLARY and 8 of the Partnership Act. Howland knew Watson had no

V .

	

money and his position generally. Watson stated to Howland

MARTIN, J . it is either an absolute sale or else a resulting trust

1902 and then void under sections 4 and 5 of the Act . It

July 31, contains three seals, but it is only the deed of Watson wh o

could not bind his partners by deed . One partner cannot execute
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When Beath withdrew his objection he was not acting under MARTIN, J .

advice, and after once having elected to pursue one course be

	

190 2

cannot change to the detriment of the other creditors : see Bige- July 31 .

low on Estoppel, 5th Ed ., 673 and Bigelow on Fraud, 436-7 .
FULL COURT

At the time of the bill of sale one note was not due, so there i s
an untrue recital, and that is an evidence of fraud : see section 5

	

190 3

of the Act and Ex parte Southam (1874), L.R. 17 Eq. 578. All April 9 .

securities must be set out with the utmost care : see Counsell v . MCCLARY

London and Westminster Loan and Discount Co . (1887), 19 Q .

	

V .HOWLAN D
B.D. 512 ; Simpson v . Charing Cross Bank (1886), 34 W.R. 568 ;
Edwards v. Marquis (1894), 1 Q.B. 587 and Doll et al v. Hart
et al, supra.

On the question of resulting trust see Cooke v. Smith (1890),
45 Ch. D. 38, (1891), A.C. 297, and commented on in (1892), 8 L.
Q.R. at p . 108 and Spencer v. Slater (1878), 4 Q .B .D. 13.

Duff, K.C. (Cowan, with him), for the respondents : As to
defeasance. None of the cases cited apply to this case : see sec-
tions 5 and 15 of the Act ; from the time of taking possession t o
the time of the sale the mortgagees never went out of possessio n
and the Act has no application ; it was intended to deal with
transfers of goods that remained in possession of the granto r
after the execution of the bill of sale. The cases cited are no t
applicable as in them possession was not taken till long after th e
time for registering the bills of sale had expired . In Ex part e

Southam, supra, the mortgagee did not take possession ; the
report in the Law Times Reports gives the true facts : see 30
L.T.N.S . 132 .

	

Argumen t

As to the suggestion that the transaction could be attacked
under Elizabeth. The Statute of Elizabeth has nothing to d o
with preferences : as to this and as to the meaning of prefer-
ence see Alton v. Harrison (1869), 4 Chy . App. 622 at p . 626 ;
Mulcahy v. Archibald (1898), 28 S .C .R. 523 at p . 528 ; The Mot -
sons Bank v . Halter (1890), 18 S .C .R. 88 at pp . 94 and 95 ; Step -
hens v . McArthur (1891), 19 S .G.R. 446 at pp. 454, 455 and 46 3
and Adams and Burns v . Bank of Montreal (1899), 8 B .C. 314 .

As to the transaction being without authority. The act was
one of a kind of acts which one partner could do : What Wat-
son did was done within the scope of the partnership business
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MARTIN, J .

190 2

July 31 .

FULL COURT

1903

April 9 .

MCCLAR Y
V .

HOWLAN D

Argument

and not in violation of good faith. He cited The Bank of

Australasia v . Breillat (1847), 6 Moo . P.C. 152 at pp . 192, 19 3

and 194 ; Butchart v. Dresser (1853), 4 De G . M. & G. 542 at p .

544 ; In re (,lough (1885), 31 Ch . D . 324 ; Lindley (1893), 152-3 ;

Raba v. Ryland (1819), 21 R.R. 806, Gow, 131, 137 ; Baird 's

Case (1870), 5 Chy. App. 725 at p. 733 ; Barton v. Williams

(1822), 5 B . & Ald. 395 at p. 405 ; Fox v. Hanbury (1776), 1 &

2 Cowp. 445 at p. 448 and Pollock on Torts, 297-8 .

The principle is well put in some American decisions : Tapley

v. Butterfield (1840), 1 Mete . (Mass .) 515 at p . 518 ; Anderson e t

at v. Tompkins (1820), 1 Fed . Cas. 851 (No. 365) and H. B .

Clafflin Co. v. Evans (1896), 45 N .E. 4. See also Egberts v .

Wood (1832), 24 Am. Dec. 236 at p. 241 ; Williamson v. Cun-

ingham (1866), 3 W.W. & A'B. 188 at p . 204 ; Hovey v. Whiting

(1887), 14 S .C .R. 515 (on appeal from 13 A.R. 7 and 9 Ont . 314) ;

Harrison v . Sterry (1809), 5 Cranch, 289 at p . 300 and Taylor v.

Chichester and Midhurst Railway Co . (1867), L .R. 2 Ex. 356 a t

pp. 378, 379 and 380.
As to document being under seal see Marchant v. Morton,

Down & Co . (1901), 2 K.B. 829 at p . 832 . Cameron et al v .

Stevenson (1862), 12 U .C.C.P. 389, relied upon by appellant, is
altogether inconsistent with Hovey v. Whiting, supra. As to

the status of the McClary Company, Cameron v . Stevenson i s

against me, but it cannot prevail against Hovey v. Whiting . See

Chitty 's Forms, p. 539 as to style of cause. Beath et al were no t

partners as a firm . The old law by section 24 of the Partnershi p

Act is wiped out. The McClary's never were judgment creditors .
Wilson, in reply : It is immaterial if possession is taken im-

mediately or within the twenty-one days : see the Southam Case

where possession was taken before the proceedings were taken ;

so also in Simpson 's Case and in Counsell ' s Case.

As to fraud and collusion and pressure. The Court will Iook
at all the surrounding circumstances and see if there really was

fraud and collusion : see In re Ridler (1882), 22 Ch . D. 74 at p.
82 and Green v . Paterson (1886), 32 Ch . D. 95 at p . 105 . The
Rowlands knew Watson's limited authority. We have one
authority that one partner cannot assign all the assets for th e

creditors . He distinguished Clough 's Case, supra ; The Bank of
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Australasia v . Breillat, supra ; Hovey v . Whiting, supra and MARTIN, J .

Cameron v Stevenson, supra, and referred to Bowlcer v . Burde-

	

190 2

kin (1843), 11 M . & W. 128 .

	

July 31 .

David Beath could now go back and maintain trover agains t

against the Greenwood Hardware Company and it was obtained April 9 .

on the order of a Judge . The writ was served on two of the MCCLAR Y

partners.

	

v '
HOWLAN D

[HUNTER, C.J. : Isn ' t a judgment void as against a party wh o
was not a party to the record ?]

Howland cannot impeach the judgment ; it stands and cannot
be set aside on these proceedings. The order granted the judg -
ment stands and was never appealed against.

Cur. adv. vult .

9th April, 1903 .

HUNTER, C.J. : This is an action brought by a creditor t o
impeach a bill of sale given to another creditor under the fol-
lowing circumstances .

The debtors, A . 0. Beath, David Beath and Thomas Watson ,
formed a partnership for the purpose of carrying on a hardwar e
business at Greenwood, and appointed Watson, who alone had a
practical knowledge of the business, the managing partner . The
firm got goods on credit from the defendants, Rowland & Co . ,
for which they gave two promissory notes signed on behalf of HUNTER, c•T •

the firm by Watson on January 26th, 1900, one for $2,520 .23
(due in four months), and the other for $2,622 .96 (due in si x
months) . They also became similarly indebted on open accoun t
to the plaintiffs to the extent of some $1,485 .14, in respect o f
which debt the plaintiffs duly recovered judgments on July 27th
and August 24th, 1900, and issued executions to which ther e
were returns of nulla bona. On June 27th, 1900, the fir m
a bill of sale of all its goods and chattels to the defendant s
Howland & Co. to secure their said indebtedness to them (th e
amount being stated to be $5,224 .11), and judgment wa s
recorded against them for such amount on 4th January, 1901 ,
in respect of which executions have been issued, but no t
satisfied. The bill of sale was executed on behalf of the firm

FULL COURT
the Rowlands : see O'Regan v . Williams (1892), 24 N .S. 165 an d
Pitfielcl v . Oakes et al (1893), 25 N .S . 116 . We have a judgment

	

1903
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MARTIN, J . by Watson and also by Watson personally, and it is attacked b y

1902

	

the plaintiffs on several grounds .

July 31 .

		

The first ground was that it was void under the Bills of Sal e

Act, as it was given subject to a defeasance not contained in it ;
FULL COUR T

—

	

in other words, because it does not state that it was given on th e
1903

	

condition that it should be void on the payment of the notes o f
April 9 . which no mention is made. I do not think it necessary to g o

MCCLARY into this, as, even if it is to be considered as having been give n

HOwLAND
subject to an undisclosed defeasance, about which I express n o

opinion, it is not avoided thereby, inasmuch as the debtors ha d
ceased to have possession either apparent or real of the property
before the twenty-one days allowed for registration had expired ;

see Ex parte Saffery (1881), 16 Ch. D. 668 ; Matheson v. Pollock

(1893), 3 B.C . 74 ; Bracicman v . McLaughlin (1894), lb. 265. The
object of the Act is to require the bill of sale to set forth th e
whole agreement if the property is left after the twenty-on e
days in the real or apparent possession of the grantor. But if,
before the lapse of the twenty-one days, the property has, in th e
words of the thirteenth section, " been bona fide delivered to and
retained by the grantee, " then the statute is satisfied and it s
provisions no longer affect the bill of sale . Nor is Ex parte

Southar cited by Mr . Wilson, a decision to the contrary, as i t
appears from the report in (1874), 30 L .T.N.S. 132, that th e
grantee had not taken possession within the time allowed fo r

HUNTER, C.J. registration .

The next ground was that there was a fraudulent preference ,
but the evidence is clear to the effect that there was a bona fide
pressure by Drew, acting on behalf of Howland & Co., and tha t
the bill of sale was given in consequence of the pressure, an d
such being the case the attack fails : The Molsons Bank v .

Halter (1890), 18 S .G.R. 88, at pp . 94, 95 ; Stephens v. McArthur

(1891), 19 S.C.R. 446, at pp . 454, 455 ; Adams and Burns v. Bank

of Montreal (1899), 8 B .C. 314, affirmed (1901), 32 S .C.R. 719 ;
and it is also clear that it was the declared intention of A . O .
Beath in ratifying the act of Watson that the plaintiffs shoul d
share pari passe with the defendants .

13 Eliz ., Cap. 5, was also invoked ; but it is well settled
that this statute does not avoid a transfer on the ground that it
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was intended to prefer one creditor to another save in the case :4IARTIY, J .

where the object was to allow the debtor to keep a benefit for

	

190 2

himself : Wood v. Dixie (1845), 7 Q .B . 892 ; Alton v . Harrison July 31 .

(1869), 4 Chy. App. 622 ; Middleton v . Pollock (1876), 2 Ch . D .
FULL COURT

104 ; Ex parte Games (1879), 12 Ch . D. 314 ; Maskelyne and

Cooke v . Smith (1903), 19 T.L.R. 270.

	

1903

Then it is said that Watson had no authority to give the bill 	 April 9 .

of sale on behalf of the firm . I do not see how the plaintiffs NICCLAR Y

have any locus standi to assail the deed on this ground as this HOWLAU D

is an objection that could only be raised by one of the partners ,

and the transaction has not been repudiated by any of them .

But even if the plaintiffs had any locus standi I think there i s

no doubt that it was within the implied authority of Watson, as
managing partner, to give this security even if it is to be

regarded as an assignment for benefit of creditors : See Whiting

v . Hovey (1886), 13 A.R. 7, affirmed (1887), 14 S.C.R. 515 ;

which though a case dealing with the power of directors of a HUNTER, C.J .

company to give such a security without the express authorit y

of the shareholders, is a binding decision on us in the case at
bar as it is shewn by the remarks of the Judicial Committee in

Bank of Australasia v. Breillat (1847), 6 Moo . P .C . 152, at p . 193,
that directors occupy an analogous position to that of managing

partners in a firm .
I agree with the judgment of the learned trial Judge, and

think it should be affirmed with costs .

DRAKE, J.: The facts which resulted in this action are prac-

tically not in dispute . The Greenwood Company was establishe d
for the purpose of dealing in hardware in the town of Green -

wood ; the partners consisted of Alexander 0. Beath, Thos. G.
Watson and David Beath. The Beaths were the only monied
men. Watson was taken into the partnership for the purpose o f
managing this particular business. The others having other DRAKE, J.

matters to attend to, left the control of this business entirel y
with Watson. Watson and David Beath went to Toront o
and made arrangements with Howland for the purchase of
hardware ; and notes dated January 26th, 1900, for $2,500.23
and $2,622 .96 were given—payable in four and six months.
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The last note was due on the 29th of July, 1900, and both

notes were signed Greenwood Hardware Co., per T. G.

Watson .
When the first note was about to become due, Watson wrot e

to the defendants giving a statement of the affairs of the Com-

pany—spewing a large surplus—and, in that statement, rea l

estate, mining interests, horses, wagons, etc ., were included, and

the liabilities were confined to the Howlands, McClary & Co .

and the Canadian Bank of Commerce . The account shewed a

surplus of $17,490 .56 ; but this was entirely fictitious. With

such a surplus, it appeared to Howland that the due note ough t

to be met, and he sent out Mr. Drew to try and arrange the

matter. Mr. Drew made inquiries with regard to the bank deb t
and security, and he then demanded payment of the note—or

security. Watson at first refused, as Mr . Beath was absent ;

but the next day he consented, and the bill of sale was prepare d

and executed by Watson . This bill of sale purports to be made for

money payable by the firm to Howland, and no mention is mad e

of the notes . As a fact, the last note was not then due ; and

Mr. Wilson contends that the bill of sale is void owing to thi s

fact ; and in this, in view of the authorities, he is right : see Ex

parte Southam (1874), L .R. 17 Eq. 578 ; and Simpson v. Char-

ing Cross Bank (1886), 34 W.R. 568 . Here the acceleration of

the payment of the debt is prejudicial to the other creditors ,

and if the defendants were left in possession of the property, i t

would be a bar to their hope of recovering anything .

But the defendants do not rely on their bill of sale. They

took possession the next day and locked up the store .

In Matheson v . Pollock (1893), 3 B .C. 74, it is said the policy
of the Act is to compel registration where the property remain s

in possession of the grantor . When Mr. Beath first returned he
protested against the assignment, but subsequently withdrew hi s

protest and assented to the possession taken by the defendants ,
on the understanding that the defendants would share pro rata

with the plaintiffs . To this proposal the defendants assente d

on condition that the plaintiff's shared in the expense incurred by

the defendants in obtaining possession of the goods. The plaint-

iffs ' agent refused to pay any expenses, and the matter dropped .
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The plaintiffs have brought this action for the purposes of MARTIN, J .

obtaining a declaration that the chattel mortgage is void against

	

1902

the plaintiffs. The first question is, what right have the plain- July 31 .

tiffs to intervene in this matter ? Under section 15 of th e
Bills of Sale Act, if a bill of sale be not registered, the same

FULL CouRT

shall as regards all officers seizing any chattels comprised in such

	

1903

bill of sale be void after the expiration of twenty-one days . April 9 .

Here the plaintiffs issued a writ against the defendants MCCLARY

Alexander Beath and David Beath and obtained judgment by
How LAN D

default ; they entered up judgment not only against th e
defendants parties to the writ, but the Greenwood Hardware Co .
as well, who were not parties to the action . How thi s
judgment was obtained we do not know, but it is clear on
examining the writ that the Greenwood Hardware Co . were not
parties to the action as originally constituted .

We are told that we cannot look at the writ but are bound b y
the judgment. I do not assent to any such proposition . All the
documents in Court are open to the Court, and they are boun d
to take notice of what there appears . If the plaintiffs had com-
menced an action against the Greenwood Hardware Co . they
would be entitled to issue execution against the members of th e
partnership who had been served under r . 465, but having
issued their writ against the members of the Company the y
cannot claim a judgment against the Hardware Company unti l
the creditors of that Company have been paid . The result is DRAKE, J .

that the plaintiffs have no locus standi to set aside this bill of
sale .

Now whether Watson had authority to sign this bill of sal e
or not I think it is clear that under the authorities he had suc h
power : see In re (hough (1885), 31 Ch . D. 324, where an equi-
table mortgage by a surviving partner for a partnership deb t
was held valid ; and Ex pane National Bank (1872), L .R. 1 4
Eq. 507. Mr. Wilson contends that even if Watson had a n
implied authority as agent for his co-partners to execute thi s
bill of sale, yet this document being under seal, there is no
implied authority authorizing one partner to bind his co-partners
by deed . Harrison v . Jackson (1797), 7 Term Rep . 207. If
there is consent to the execution it will be good : Brutton v .
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MARTIN, J . Burton and Mills (1819), 1 Chit . 707 . On the other hand, a deed

1902

	

by one partner of real estate binds him personally, although hi s
July 31 . co-partners refuse to execute : Bowlcer v . Burdelein (1843), 1 1

M. & W. 128 .
FULL COURT

But with regard to personal property, it is beyond dispute
1903 that a partner has an implied authority to pledge the persona l

April 9 . property of the firm for money borrowed for the firm, or fo r

MCCLARY antecedent debts of the firm : see In re Patent File Compan y

"'HGwLAxr (1870), 6 Chy . App. 83, and In re Clough, supra . It therefore
follows that an assignment of chattels followed by possession t o

secure an antecedent debt is binding on the other members o f
the firm, and such being the case, the appeal should be dis-

missed with costs .

IRVING, J. : On the authority of Cameron v. Stevenson (1862) ,
12 U.C.C.P. 389, I should be disposed to hold as a matter of la w

that Watson in this case was not the agent of the other member s
to execute the deed of the 27th of June, 1900, but having regar d
to events subsequent to that date, I think we must take it that
his action has, as a matter of fact, been ratified by the others o r
the others are now estopped from denying his authority .

IRVING, J . As to the question of fraudulent preference, after looking at
the circumstances surrounding the execution of the deed I a m

unable to say that there was a fraudulent preference.
As to the suggestion that the bill of sale was void by reason

of the defeasance not being correctly stated, I think the answer
is that the defendant cured any defect in the bill of sale b y

taking possession .

Appeal dismissed.



IX.]

	

BRITISH COLUMBIA REPORTS .

	

493

FALL v . KLONDYKE BONANZA, LIMITED.

Practice—Writ of summons—Foreign corporation—Insufficient address—Ir-
regularity—Application to set aside—By whom may be made .

A Writ of summons describing the defendant Company as "doing business

in the Province of British Columbia " was served upon J . G . McLaren ,

the manager of the defendant Company, who was passing through

British Columbia en route to Dawson .

Held, that the service was irregular . Also that it is not necessary that a
person who has been served with a writ should be a real defendant to

entitle him to apply to set it aside.

S UMMONS to set aside a writ and the service thereof . A

writ of summons was issued by the plaintiff against The
Klondyke Bonanza, Limited, a Company incorporated in Eng-

land, and neither registered nor licensed in British Columbia ,
the plaintiff's claim being partly for wages alleged to be due to
the plaintiff as an employee of the defendant Company, an d
partly in respect of matters pertaining to certain options on
mineral claims in Atlin District, British Columbia, which th e
plaintiff alleged he obtained as agent for and at the instance an d
for the benefit of the defendant Company.

The writ described the defendant Company as follows : " To
The KIondyke Bonanza, Limited, doing business in Britis h
Columbia."

After the issue of the writ, and after the plaintiff had taken
steps to effect service thereof under the provisions of The Corn-
panies Act, Part VII ., relating to " process against unregistered
Foreign Companies " J. G. McLaren, the manager of th e
defendant Company, was passing through Victoria en route t o
Dawson and whilst there was served with a copy of the writ .
McLaren applied by summons under r. 70 to set aside the wri t
and service on him on the ground that the same was irregular .

Prior, for McLaren in support of the application : The
writ and service thereof on McLaren must be set aside inasmuc h
as the former is irregular in not stating the address or residence

DRAKE, J .

1.903

rch 24 .

FAL L
V .

KLONDYK E
BONANZA ,
LIMITE D

Statement

Argument
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of the defendant Company in accordance with the forms pre -

1903 scribed in Appendix A ., Rules of Supreme Court . The words

March 24 . " doing business in British Columbia " are merely descriptiv e

and are ambiguous : see Pilbrow v . Pilbrow's Atmospheric Rail-

DRAKE, J .

FALL
v .

	

way and Canal Propulsion Co . (1848), 5 D. & L. 730 ; The W. A .
I oNANzKEB

	

Sholten (1887), 13 P.D. 8 ; Sedgwicic v. Yedras Mining Co .
LINAN% :1 ,
LIMITED (1887), 35 W .R. 780 .

It is not necessary that a person applying to set aside service

on him of a writ of summons should be a real defendant . Any

person served is, for some purposes at least, e .g ., for applying to

set aside service on him of the writ, to be considered a defendant :

Stevenson v . Thorne (1844), 13 M . & W . 149 .

L. Crease, for the plaintiff : The writ sufficiently complie s

Argument with the forms prescribed as regards address . The rule does not

demand it and the form requires it only for identity of the part y

which is not in question here. McLaren is not a party to th e

action and is not entitled to apply to set aside the writ or service .

He is the manager of the defendant Company and the handing

of the copy of the writ to him is not contended to be a " service . "

Steps are now being taken to effect service of the writ on th e

defendant Company under the provisions of the Companies Acts ,

Part VII., R .S.B.C . 1897, Cap . 44, Sees. 146, et seq .

24th March, 1903 .

DRAKE, J . : McLaren having been served with the writ i s

entitled to apply to set it and the service thereof upon hi m

aside. As the plaintiff is taking steps to effect service on

the defendant Company under the provisions of the Companie s

Act, Part VII., R.S.B.C . 1897, I will not set aside the writ itself.

A person served with a writ, even though he is not a rea l

defendant, is entitled to make an application to set it or th e

service thereof aside.

Service set aside with costs.

Judgment
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IN RE VANCOUVER INCORPORATION ACT, 1900, AND DRAKE, J .

B. T. ROGERS .

	

1903

Assessment—Improvements—Valuation of—Vancouver Incorporation Act, Feb . 14 .

1900, Secs . 38 and 56, Sub-Sec . 3 .

	

Ix R E

VANCOUVER
The measure of value of improvements for purposes of taxation prescribed INCORPORA-

by section 38 of the Vancouver Incorporation Act, 1900, is the actual

	

T1O Y

cash selling value and not the cost .
Am,

In re Municipal Clauses Act and J. O . Dunsmuir (1898), 8 B .C . 361, followed .

In re Vancouver Incorporation Act, 1900, and B. T. Rogers (1903), 9 B .C .
373, not followed .

APPEAL from the decision of the Court of Revision for th e
City of Vancouver, confirming the assessment of improvement s
belonging to the appellant, B . T. Rogers, the amount of the
assessment being $46,000.

The appeal was argued before DRAKE, J., on the 13th o f
February, 1903 .

Plunkett, for appellant, cited In re The Bell Telephone Com-
pany and the City of Hamilton (1898), 25 A .R. 351 at pp . 35 4
and 358 ; In re London Street Railway Company Assessment
(1900), 27 A.R. 83 at p. 87 and In re Municipal Clauses Act
and J. 0. Dunsmuir (1898), 8 B .C. 361 .

	

Argument

Hamersley, K.C., for the City, cited In re Toronto Electric
Light Co. Assessment (1902), 3 O .L.R. 620 at p . 627 and decision
of IRVING, J ., on a former appeal in this same case and since re -
ported ante at p . 373 .

14th February, 1903 .

DRAKE, J. : The appellant has built himself a large stone
house which has been assessed for its cost or nearly so. The Act
under which the assessment is made defines the basis on whic h
property is to be valued, and that is as it would be appraised in Judgment

payment of a just debt by a solvent debtor, and by a subsequen t
section the Legislature has sought to limit the question to be
appealed " whether or not the assessment is or is not equal and
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DRAKE, J . ratable with the assessment of a similar property having equal

1903

	

advantages of situation against which no appeal has been taken . "

Feb . 14 . This latter section can hardly be considered in this appeal be -
cause the evidence shews there is no other house approximately

IN R E
VANCOUVER like it, smaller houses there are, belonging to persons who hav e
INCO

RN R A not appealed, but the very size of this house prevents comparison .
ACT Now, this language is most difficult to construe, it is not th e

value to the owner, for he may have sentimental reasons agains t
selling, even if an offer was made, he may have expended large
sums in interior decorations and adornment which would no t
impress a would be purchaser. A house might be built with
such bad taste as to detract greatly from its value . The langu-
age of the Act apparently sets all these matters aside and leave s
the value to be appraised by some person in case it was to be
handed over in payment of a debt by a solvent debtor . Who
that appraiser is to be, is not stated ; it may be the assessor, but
as this dispute is between his actions and the taxee, he woul d
hardly be the proper appraiser. Mr. Hope states on oath tha t
valued in this way the house in question should be assessed a t
$20,000. The evidence to the contrary is that of the assessor ,

who states in a general way that it was rated the same as simila r

Judgment property, while at the same time he admits there is no othe r

similar property .
The instances he gives are small wooden or partially wooden

houses, not half the size of the one in question .

The cost of the house is not the criterion given . By the
statute the question is, what is it worth to purchasers, and Mr .

Hope says $20,000 would be an outside value, and this is no t
disputed.

I therefore reduce the assessment to that sum .

The view I take is in accordance with Mr . Justice WALKEM' s

judgment in the Dunsmuir case reported in 8 B.C. 361, and
which is an almost similar case to this .
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REX v. McCORMACK .

	

HUNTER, C .J .

Criminal law—Vagrancy—Conviction insufficiently describing offence—Cr .

	

1003

Code, Secs . 107, 208 and 611 .

	

March 5 .

Accused was charged with, and convicted of being " a loose, idle person or

	

REx

vagrant

	

iVICCoRSZnc x
Held, per HUNTER, C .J ., that the conviction was bad in that it did not se t

out the facts constituting the offence .

Under section 207 of the Code various acts constituting vagrancy are speci-

fied, and an information charging vagrancy should shew the particula r

facts on which the prosecution relies to establish the offence .

APPLICATION for habeas corpus . The prisoner was charged
before J. A. Russell, Police Magistrate for the City of Vancouver ,
with being a loose, idle person or vagrant, and on the 27th o f
January, 1903, was convicted and sentenced to six months' im-
prisonment at hard labour . The offence was stated in the con- Statement

viction and commitment in the same words as in the information .
On the 4th of March, 1903, on an application for a writ o f
habeas corpus an order 'nisi was obtained returnable on th e
following day .

On the 5th of March, 1903, on the return of the order nisi, for
the issue of a writ of habeas corpus the papers were brought up ,
that is, the conviction, the information and the commitment.

A . D. Taylor, for the application : The commitment is bad as
it does not disclose any specific offence and it cannot be amende d
as the conviction is equally bad . There are ten sub-sections of
section 207, each providing specific cases of the general ter m
" vagrancy ." The information should have been laid for one o f
these and the conviction following the information would in the

Argument

same way have been for a specific offence stating the facts which
constituted it .

He referred to the forms given in the Code : see Crankshaw ,
594 and Seager's Magistrates ' Manual, 356 . The practice
has always been in case of vagrancy to specify in the informa-
tion and conviction the grounds constituting the accused a
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HUNTER, a.J• vagrant . Reg. v. Daly (1888), 12 P.R. 411 ; Paley on Convic -

1903

	

tions, 178 ; Smith v. Moody (1903), 1 K.B. 56. This case i s

March 5 . exactly in point. It was held in it that the provision that th e
description of any offence in the words of an Act creating the

flux
v .

	

offence, or in similar words shall be sufficient, does not do awa y
McCoaarncx with the necessity of setting out in a conviction the facts whic h

are a necessary ingredient of the particular offence in question .

As Wills, J ., puts it, the old rule must prevail that whatever i s
necessary to shew that the person convicted has done somethin g

which brought him within the words of the statute must still b e
specified. The conviction and commitment in the present cas e

are therefore bad .
T. R. E. McInnes, for the Crown : The conviction and com-

mitment are sufficient, as they follow the general words of th e

Code creating the offence : sections 207 and 208. This is al l

that is required under section 611 .

HUNTER, C.J . : The conviction is clearly bad. You might as
well charge a man generally with being a thief. The accused

was entitled to know under what sub-section of section 207 he

Judgment was charged, that is, what the facts were on which the prosecu -

tion relied . The conviction and commitment must therefore be

quashed and the prisoner discharged, it being a term of the order
that no proceedings be brought against the magistrate or gaoler .

Order absolute .
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ROBITAILLE v. MASON AND YOUNG .

Malicious 2 rosy'+%on—County Courts Act, Sees . 23 and 31—Waiver of
objection to j a r%sdiction—False imprisonment .

Plaintiff took possession of Mason's float, which he found adrift on a lake .
Mason, although aware that plaintiff claimed a lien for salvage, mad e
no move towards recovering the float until after twelve weeks, when h e
in company with a constable, demanded it, and on plaintiff refusing t o
give it up without compensation, he was arrested without a warran t
and taken to gaol, and subsequently an information laid against hi m
under section 338 of the Code for taking and holding timber foun d
adrift, was dismissed :

Held, on the facts, affirming FORIN, Co. J ., that the arrest was the join t
act of Mason and the constable, and that Mason was therefore liabl e
for damages for false imprisonment .

An action for malicious prosecution was tried in the County Court withou t
objection by either party and judgment given in favour of plaintiff : —

Held, by the Full Court, that the question of the jurisdiction of the Count y
Court could not be raised on appeal .

APPEAL from the judgment of FoRIN, Co. J., in an action for
damages for malicious prosecution and false imprisonment. The
facts are stated in the following judgment of the learned County
Judge :

19th February, 1902 .
FORIN ; Co . J . : The facts are : In April, 1901, the plaintiff

found a float adrift on the lake opposite the City of Nelson . He ,
like others along the shore, caught any driftwood which they
found afloat and reduced it to firewood or kept it as floats, as i n
this case . If not taken from the water all such driftwood was
carried down the stream and into the rapids and disappeared . FORIN, Co . a .
The float in question consisted of logs nailed together, covered with
some rough boards . The plaintiff hauled the float ashore oppo-
site to the cabin in which he lived and secured it to the shore .
On June 29th, the defendant Mason claimed the float, as h e
wished to use it at the Park for landing purposes on July 1st ,
when some aquatic sports were held . The defendant Mason
admits that he knew that the plaintiff had possession of the float

FULL COURT

1903

Jan . 19 .

ROBITAILL E
v.

MASON
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FULL couRT and had never troubled himself about it . When the float was

1903

	

first claimed, the plaintiff demanded compensation for his troubl e

Jan. 19. in saving the float and asked for some proof of ownership .

Thereupon the defendant invoked the assistance of the Provincia l
ROBITAILL E

v .

	

police, and in company with a constable, the defendant Youn g
MASON and some others, returned to the plaintiff's place and on his re-

fusal to give up the float he was handcuffed, placed on board a

steam tug, which also took the raft in tow, carried down to th e

Park, about one mile away, where the float was tied up, then
brought back to the city and taken to the gaol by the constable

accompanied by defendant Mason, being kept handcuffed all the

time.

After the plaintiff 's arrest a warrant was issued against hi m

by the Police Magistrate of Nelson, who subsequently, afte r

hearing the evidence on a charge of fraudulently taking an d

holding timber found adrift, under section 338 of the Crimina l

Code, dismissed the case .

The action of the defendant Mason in procuring the arrest o f

the plaintiff was clearly unjustifiable and without reasonable or

probable cause .

Wishing to recover a float which he knew had been in th e
plaintiff's quiet possession for weeks, and the title to which there
was a dispute, the defendant Mason should have proceeded b y

FORIN, co. J . civil action, and not by the harsher methods provided by th e

Criminal Code. In the one case he would have had little troubl e
in obtaining possession of the property and proving its owner -
ship, in the other case he acted wrongfully and is liable for

damages .

It is not necessary for me to comment on the cases cited .

As to damages the plaintiff was put to the expense of procur-

ing counsel at the Police Court . This was proved to be $35 .00 .
He was exposed to physical discomfort in being handcuffed an d
carried up the lake without protection, and if an accident ha d

happened in which he had been thrown into the water, he woul d

surely have been drowned. He was marched up the streets i n
the same manner, which to a person of his good character, wa s
keenly humiliating .
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I will assess the damages at $100 and give judgment against FULL COURT

defendant Mason for $100 and costs .

	

1903

This action must be dismissed against defendant Young, as no Jan . 19 .

notice in writing of the intended action was given to him as re -
ROBITAILL E

quired. See sections 975 to 980 of the Criminal Code.

	

v .
MASO N

The defendant Mason appealed to the Full Court and th e
appeal was argued at Vancouver on the 18th and 19th of No -
vember, 1902, before HUNTER, C .J ., IRVING and MARTIN, JJ .

W. A. Macdonald, K.C., for appellant : There is no jurisdic-
tion in the County Court to try an action of malicious prosecu-
tion ; section 31 of the Act provides for the conferring of juris-

diction by consent which must be given by means of a signed
memorandum. He cited Austin v. Dowling (1870), L .R. 5 C.P .
534. There was reasonable and probable cause ; the plaintiff
brought the trouble upon himself by his desire to keep the float ;
all the defendant did was to submit the facts to the police . He Argument

cited Stephen on Malicious Prosecution, 123 ; Flewster v . Boyle

(1808), 1 Camp . 187 ; Chivers v . Savage (1855), 5 E. & B. 696 ;
Grinham v . Willey (1859), 4 H . & N. 496 and 7 W .R. 463 .

S. S. Taylor, K.C., for respondent : The facts shew clearly tha t
the arrest was the act of the defendant . He cited Stephen, 4 9
and Childers v . Woller (1860), 29 L.J ., Q .B . 129 .

On the question of jurisdiction he cited section 36 of th e
County Courts Act ; An. (C.C.) Practice (1901), 85 ; Lawford v .

Partridge (1857), 26 L.J ., Ex. 148 ; Moore v. Gamgee (1890), 25
Q.B.D. 244 ; Gelinas et al v . Clarke (1901), 8 B.C. 42.

Macdonald, replied.
Cur. adv. vult.

19th January, 1903 .

HUNTER, C .J . : I think the judgment must be affirmed .
As to the point that there was no jurisdiction to try the coun t

for malicious prosecution, this objection was not taken at the
trial, and the learned Judge being empowered by section 31 of nu', C .J .

the County Courts Act to try by consent, did try and give judg-

ment without any objection being raised by either party . In Ex
parte Pratt (1884), 12 Q.B.D. 334 at p. 341, Bowen, L .J., says :
" There is a good old-fashioned rule that no one has a right so
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FULL COURT to conduct himself before a tribunal as if he accepted its juris -

1903

	

diction, and then afterwards, when he finds that it has decide d

Jan . 19 . against him, to turn round and say, `you have no jurisdiction.'
You ought not to lead a tribunal to exercise jurisdiction wrong -

ROBZTAILL E
r .

	

fully ;" and in Wilson v . McIntosh (1894), A.C. 129 at p . 134, the
MASON

Judicial Committee appear to have held that Windeyer, J ., was
correct in saying " That where although the Court has no juris-
diction, the parties have allowed it to exercise jurisdiction and
to go to the length of pronouncing judgment, the unsuccessfu l
party cannot then turn round and deny the jurisdiction of the
Court ;" but that he was wrong in considering that the principl e
had no application to the case he was dealing with .

As to the false imprisonment. The test is, was it the act of
the constable acting on his own authority, or was it the joint ac t
of both defendants ? If that of the former, the plaintiff is with -
out remedy, for as the learned Judge says the statutory notic e
was not given . I think , however, that it was as much the act o f
the defendant Mason as of the constable . He organized the ex -
pedition to recover the float and provided the tug, proceede d
with the constable to the plaintiff's place and told the plaintiff ,
to use his own words, that " I was Mason of the Tramway Com -
pany, and we have come for the raft, and we asked him if he
had altered his decision since the morning." He then says ,
" We made a movement to clear the raft—he (i.e., the plaintiff)

HUNTER, C .J . was obstreperous and excited ;" and in answer to the question ,
" Did he allow you to get your property ?" says " After we go t
the handcuffs on him, but not before ." Now, it is quite true tha t
Mason did not personally assist in putting the handcuff's on the
plaintiff, but he evidently adopted the proceeding, and as is per -
haps natural in a young man of 27, was eager to share in th e
glory, and should not now complain when called upon to partak e
of the responsibility . He also, still in command of the expedi -
tion, remained on the tug which carried the plaintiff abou t
unnecessarily all the while in handcuffs, instead of taking hi m
at once to the goal, and finally accompanied the constable to the
goal with the plaintiff, although not requested by the constabl e
to do so, as was the defendant in Grinham v. Willey, as appear s
by the report in (1859), 7 W.R. 463. Having regard to the fact
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that Mason knew two months before this that the raft was i n

the plaintiff's possession, that in fact he had chosen to leave it

	

190 3

in the latter's care, and that he knew the latter claimed a lien on Jan . 19 .
it for salvage, I think he should consider himself fortunate in not

ROBITAILL E
having been amerced in a much larger amount than that which

	

v .

the learned Judge has awarded.

	

MASO N

IRVING, J. : I think the judgment of the learned County
Court Judge does substantial justice between the plaintiff an d

defendant, and as the parties elected to go before him that w e
should not now entertain the question of jurisdiction.

I notice that there were a great many objections taken at th e
trial to the admissibility of evidence . Many of them were quite
unnecessary, and none of them argued before us . Unnecessar y

objections of this kind should be discouraged . They tend to
prolong the trial unduly, and to distract the attention of th e
Judge and others from the real matter at issue .

MARTIN, J . : I concur.

Appeal dismissed with costs.

REX v . GEISER.

Practice—Certiorari—,Second application after dismissal of f irst .

Where an application for a writ of certiorari has been dismissed the Court
will not entertain another application for the same purpose, althoug h
the first was dismissed on a preliminary objection .

TTI

1 WO applications for writs of certiorari to remove into th e
Supreme Court two convictions made by John Boultbee, Police
Magistrate at Rossland, B . C., whereby the applicant, Albert
Geiser, was convicted of two offences against the Act to restrict

503

FULL COURT

IRVING, J .

MARTIN, J .

IRVING, J .

1.903

Feb . 26 .

REx
v.

G EISER
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IRVING, J. the importation and employment of aliens, 60-61 Vict ., Cap. 11 ,

1903

	

61 Vict., Cap. 2, 1 Edw. VII ., Cap. 13 .

On the 29th day of August, 1901, an information was laid b y

one McDonald against the applicant, Albert Geiser, before Joh n
Boultbee, Police Magistrate for the City of Rossland, that th e

GEISER said Geiser did on the 21st day of August, 1901, " assist an d
encourage the importation or immigration into Canada of Nea l
Stevenson, an alien, under contract made previous to the impor-

tation or immigration of the said Neal Stevenson, to perform
labour in Canada ." On the 30th of August, a similar informa-

tion was laid by the same informant against the said Geiser fo r
a similar offence in assisting and encouraging the importation or

immigration into Canada of one J . H. Andrew, an alien, unde r

similar circumstances, both informations being laid under th e
provisions of the Act to restrict the importation and employmen t

of aliens .
On the 17th of September, 1901, Geiser was convicted of bot h

offences.
The applicant appealed from both convictions by way of state d

case, and both appeals on coming on to be heard before WALKEM,

J., on the 14th of October, 1901, were dismissed upon th e
preliminary objection that the applicant had not entered into a

recognizance as required by section 900, sub-section 4 of th e
Criminal Code . He had, however, deposited in Court a marke d

Statement cheque for $100 in lieu of the recognizance, but this Hi s
Lordship held to be not a sufficient compliance with the require-
ments of the section (see 8 B.C. 169).

The applicant then applied for writs of certiorari and his
applications came on for hearing before IRVING, J ., on the

23rd of October, 1901, and they were likewise dismisse d
upon the preliminary objection that no recognizance as
required by r . 5 of the Supreme Court Rules, 1896 (Crown side) ,

had been entered into by the applicant.
The applicant then on 3rd December, 1901, made fresh appli-

cations for writs of certiorari, which coming on to be heard
before McCoLL, C.J., at the Rossland Sittings on 10th December ,
1901, were referred by him to IRVING, J., for hearing.

In pursuance of this order the applications for writs of certi -

Feb . 26 .

V .



IX.]

	

BRITISH COLUMBIA REPORTS .

orari came on for hearing before IRVING, J., at the Rossland Sit-
tings, on February 26th, 1903 .

Hamilton, for Geiser .
MacNeill, K.C., for W. L. McDonald, took the preliminary

objection that a second application for writs of certiorari would
not lie . He referred to Reg. v. Mayor, &c ., of Bodmin (1892), 2
Q.B . 21 ; Reg. v. Manchester and Leeds Railway Co . (1838), 8
A. & E. 413 and Reg. v. Pickles (1842), 12 L.J ., Q.B. 40.

Hamilton, for applicant, argued that the previous applicatio n
for a certiorari was dismissed under a misapprehension of th e
effect of the Crown Office Rules, citing Todd v . Jeffery (1837) ,
7 A. & E. 519 ; The King v . The Inhabitants of Ahergele (1836) ,
5 A. & E. 795 .

IRVING, J ., gave effect to the preliminary objection and dis -
missed both applications with costs, following the rule laid down Judgmen t

in Reg. v. Mayor, &c., of Bodmin.

TAM v. ROBERTSON .

	

IRVING, J .

Assignment for benefit of creditors—Preferential claim—" Wages or salary of

	

190 2

persons in employ " of assignor—Creditors' Trust Deeds Act, 1901, Secs . May 10 .

36 and 37 .
FULL COUR T

The plaintiff contracted with cannery proprietors (a .) to supply labour and

pack salmon at a stated price per case, i .e ., by piece work ; and (b . )

to act as foreman of the labourers supplied by him at a salary of $50

per month .

The proprietors having assigned for the benefit of creditors plaintiff sough t

to enforce the preference given by section 36 of the Creditors' Trus t

Deeds Act in respect to both of the salary and the piece work : —

Held, that the preference must be restricted to the salary .

APPEAL from the judgment of IRVING, J., dismissing plaintiff's
action in which he sought to establish as a preferential claim

505

IRVING, J .

190 3

Feb . 26 .

RE x
V .

GEISER

1903

Jan . 20.

TA M
V .

ROBERTSON
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IRVING,

	

within the meaning of sections 36 and 37* of the Creditors ' Trus t

	

1902

	

Deeds Act, 1901, a claim against the estate of the Clayoquo t

May 10 . Fishing and Trading Company, which Company carried on busi-

ness at Clayoquot and also in the City of Victoria, and whic h
FULL COURt

had made an assignment for the benefit of creditors to th e

	

1903

	

defendant Arthur Robertson .
Jan. 20 . _ The plaintiff and the Company had entered into the following

	

TA]I

	

agreement :

	

"'

	

"This agreement made this 10th day of June, 1898, betwee nROBERTSON

Ah Tam of the City of Victoria, B. C., hereinafter called th e

party of the first part and the Clayoquot Fishing and Tradin g

Co., hereinafter called the parties of the second part, Witnesseth

that the parties of the first part in consideration of the covenants

on the part of the said parties of the second part hereinafte r
contained, hereby covenant and agree to and with the parties of

the second part in the following manner, viz . :

" That they will at any and all times during the canning sea -

son of 1898, supply to the parties of the second part all skille d
labour required by them or their manager at their cannery a t
Clayoquot, in the work of making cans and for the purpose o f

packing their salmon and doing all the work in and about th e
cannery required as hereinafter mentioned by the parties of th e

first part.
" That they will when required proceed without delay t o

Statement Clayoquot with a sufficient number of skilled workmen, not les s

than twenty-five and sufficient without the help of Indian labour

* Sections 36 and 37 of the Creditors' Trust Deeds Act, 1901, are

as follows :-

"(36.) Whenever an assignment is made of any real or personal

property for the general benefit of creditors, the assignee shall pay i n

priority to all claims of the ordinary or general creditors of the person

making the same, the wages or salary of all persons in the employment o f

such person at the time of making such assignment, or within one month

before the making thereof, not exceeding three months' wages or salary ,

and such persons shall be entitled to rank as ordinary general creditors fo r

the residue, if any, of their claims .

"(37.) The preceding section shall apply to wages or salary, whether

the employment in respect of which the same shall be payable be by th e

day, by the week, by the job or piece, or otherwise ."
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to can four hundred (400) cases per day. If Indian labour can
be obtained the daily output to be increased in proportion, an d

all the Indian labour thus employed to be charged to the parties .
" That they will at any and all times during the canning sea -

son of 1898, take fish from the fish boats at the wharf, prepare
fish for canning, fill cans, all to weigh twenty-one (21) ounce s

properly test and lacquer cans so

in cases, nail and make ready fo r

able value, and do all the said work as aforesaid in a workman -
like manner, under the direction and supervision and to the
entire satisfaction of the manager for the time being and that
they will also do all repairing to coppers used and required by
them in the execution of the aforesaid work .

" And the parties of the second part in consideration of th e
covenants of the said parties of the first part, hereinbefore con-
tained do covenant and agree with the said parties of the firs t
part as follows :

"That they furnish all necessary material and tools for th e
work, carry and land same on wharf .

" That they will pay to the parties of the first part for all th e
said work to be done by them as aforesaid the sum of fifty-tw o
cents for each case of salmon in tall cans so put up and ready for
shipment as aforesaid with a deduction of two cents per case fo r
the use of the Company's wiping machine.

" And it is mutually agreed between the parties hereto and
provided that if the work shall not be commenced and proceede d
with to the satisfaction of the parties of the second part or their
manager for the time being it shall be lawful for the said partie s
of the second part, or their manager aforesaid, to give notic e
requiring the parties of the first part to enter upon an d
regularly proceed with the said work, and in case the sai d
parties of the first part shall immediately after such notic e
given make default in commencing or regularly proceed -

with the said work, the parties of the second part may

standard weights, boil and
filled and label same, pack

shipmen t.
" That they will at all ti n

work use all diligence and
and do all in their power to

507

IRVING, J .

1902

May 10 .

FULL COUR T

1903

Jan . 20 .

Statement

TA M
v .

ROBERTSON

es during the progress of the sai d
care in putting up the said salmo n
make the same of the best market-
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employ any other workmen by contract or otherwise and pa y

1902 them out the money remaining due to the parties of the firs t

May 10 . part, and the parties of the first part shall be liable for all losse s

that the parties of the second part may sustain through want of
FULL COURT

sufficient labour to carry on the work of the cannery for th e
1903

	

season of 1898 .
Jan. 20 .

	

" That in case the manager for the time being shall disapprov e

TAM

	

of any of the labourers or workmen the parties of the first par t

ROBERTSON
shall be obliged to remove and substitute others .

" In the event of any dispute arising between the parties o f

the first part and the parties of the second part concerning an y

of the matters aforesaid the parties of the first part shall an d
will abide by, observe, perform, fulfil, keep, and in all thing s

obey the decision in writing of the manager for the time being .

" And if more than one-eighth of one per cent . of the content s

of cases ready for shipment are rejected by the manager for th e

time being of the said Company, the said parties of the first par t
shall pay to the parties of the second part an amount equal i n

value to all excess of said one-eighth of one per cent, and that th e

said parties of the second part shall not be bound to pay for an y

work rejected by the manager of said cannery .

" And the parties of the first part shall pay to the parties o f
the second part an amount equal in value to all light cans cause d

by imperfect filling.
Statement

		

" The parties of the second part agree to pay transportation o f

the men one way.
" The aforesaid Ah Tam agrees to act as foreman for the

Chinamen and to devote all his time in carrying out the work

specified in this contract . For his services as foreman he is t o

receive wages at the rate of $50 per month .

" All empty cans remaining in stock at the end of the seaso n

to be paid for at the rate of two dollars and fifty cents ($-2 .50 )

per thousand cans .
" And in the event of the said parties of the first part selling ,

disposing of, or causing to be sold or disposed of, whiskey or any

other intoxicating liquors to white men or Indians during th e
fishing season of 1898, they shall forfeit and pay the sum of on e

thousand dollars ($1,000) to the parties of the second part .
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" The said parties of the second part further covenant an d

agree to and with the parties of the first part anything to th e

contrary hereinbefore contained notwithstanding, that if th e

total pack on account of a small run of salmon, should fall shor t

of the quantity estimated they will pay them at least twenty -
five hundred dollars ($2,500) for the work performed by them . "

In the years 1899, 1900 and 1901, the plaintiff and the Com-
pany continued under an agreement in the same terms, and o n

the 27th of November, 1901, the Company made an assignmen t

for the benefit of creditors to the defendant .
During the canning season of 1901, under the terms of th e

agreement and within three months next preceding the sai d

27th of November, 5,209 cases of salmon were put up by the
plaintiff ready for shipment and to the entire satisfaction of th e

cannery manager, and at the end of the season 1,000 cases o f
empty cans were handed over to the manager by the plaintiff .

The plaintiff fulfilled the terms of the agreement until the en d
of the season and personally performed some work and labour i n
fulfilling its terms .

The particulars of the plaintiff's preferential claim were as
follows

"To 3 months ' wages as foreman	 $ 150 00
"

	

putting up 5,209 cases of salmon at 5 0
cents per case	 2,604 5 0
1,000 cases of empty cans at $2.50 per
1,000 cans	 120 00

Statement

$2,874 50"
The defendant admitted the preferential claim of $150 fo r

wages .
The action was tried before IRVING, J., on a case stated in

which the question for the opinion of the Court was whethe r
the plaintiff is a person in the employment of the said Clayoquot
Fishing and Trading Company, Limited Liability, within th e
meaning of sections 36 and 37 of the Creditors' Trust Deeds Act ,
1901, and as such entitled thereunder to a preferential clai m
amounting to the said sums of $2,604 .50 and $120 or either o f
said sums.

IRVING, J .

1902

May 10 .

FULL COURT

1903

Jan . 20 .

TA M
V .

ROBERTSO N
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IRVING, J .

190 2

May 10 .

Alexis Martin, for plaintiff:

W. J. Taylor, K.C., for defendant .
On 10th May, His Lordship delivered the following judgment :

FULL COURT
IRVING, J . : The agreement is twofold . The greater portio n

1903

	

is taken up with the terms of the contract for the supply by th e
Jan . 202 plaintiff to the defendant of skilled labour . The employment of

Td\I

	

the plaintiff personally at $50 a month is also arranged for . By

ROBERTSON
the last paragraph in the contract there is a stipulation that i f

the total pack shall fall short of the quantity estimated th e
plaintiff will receive $2,500 in any event .

The language of the Statute, Sec . 36 requires the assignee t o

pay in priority " the wages or salary of all persons in the employ -
ment (of the assignor) at the time of making such assignment ,
or within one month before the making thereof, not exceedin g

three months' "wages or salary. " By section 37 the preceding
section applies to wages or salary where the employment i n
respect of which the same will be payable be by the day, by th e
week, by the job or piece, or otherwise .

From these two sections it is clear that the preference is give n

to persons working for wages or salary .

There is an essential distinction between "wages or salary "
which are the recompense for personal services and the profits
of a contract. It seems to me that the plaintiff in this case i s

IRVING, T . applying for something more than wages . His application i s
really for remuneration for his own services, plus the amoun t
payable to his own helpers, and plus also his own profits thereon .
The Act does not contemplate a case of this kind at all . It con-

templates a preferential claim for wages only, not wages an d
something else. In my opinion the ease stated ought to b e

answered in favour of the defendant on the ground that th, Act
was not intended to, and does not give to a person a e e
for profits made by him by the employment of other p )pl e
under him, even if he himself works along with them .

I have referred to the cases decided under the Truck Acts and
also under the Bankruptcy Acts, in particular to the case of Ex

pane Hollyoak cited by Mr . Alexis Martin . In that ease it wa s
admitted that Hollyoak was not a contractor . In this present
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case there is no doubt that the plaintiff is a contractor as well a s

a workman. In Hollyordc's case he could not select his men ;

	

190 2

he was engaged by the week, and was liable to be discharged on May 10 .

a week 's notice, and further, there was absent from his case the
FULL COURT

minimum contract price such as is provided for in the last para-

	

--

of this contract.

	

190 3graph
Judgment for defendant with costs .

	

Jan . 20 .

The plaintiff appealed to the Full Court and the appeal wa s

argued at Victoria on the 19th and 20th of January, 1903, befor e

HUNTER, G .J ., WALKEM. and DRAKE, JJ .

Al, % .~ ,Marlin and Welby-Solomon, for appellant : The
plaintiff must establish that he was "in the employ " of the Com-
pany and that his pay was " wages or salary . "

Employ does not generally mean to find actual employment ;
it rather means to retain and pay a person, whether employed or
not but if employed then to be employed in the work only i n
respect of which the contract is made : Stroud 's Jud. Diet . 243 .
" The requirement of actual service is distinct from the employ-
ment " : see Parke, B., in Eldertoa v . EmAnens (1848), 17 L.J . ,
C .P. 307 at p . 309 ; affirmed in (1852), 4 H. L. Cas . 624 .

Here the plaintiff agreed " to devote all his time in carrying
out the work specified in this contract" though it is admitted i n
the terms of the special case that "plaintiff personally performe d
some work and labour" if it were necessary to prove actual ser-
vice. What the plaintiff was to be paid for was " for all the sai d
work to be done by them (him) as aforesaid the sum of 52 cent s
for each case, " etc. (The contract speaks of the parties of th e
first part, the plaintiff, as being of the plural instead of th e
singular number) .

Section 37 of the Act says that the preference given by sectio n
36 "shall apply to wages or salary whether the employment in
respect of which the same shall be payable be by the day, b y
the week, by the job or piece, or otherwise ." Wages therefore
includes what is earned by job or piece work by statutor y
definition .

Even without this special definition it was settled law that a
workman may employ others under him making his profit or

51 1

IRVING, .T .

TA M

ROBERTSO N

Argument
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IRVING, J . commission on their labour and still not lose his character of

1902

	

workman : see Ex parte Hollyoak (1887), 35 W.R. 396 ; In re

May 10 . Earle's Shipbuilding and Engineering Co . (1901), W.N. 78 ;

Lowther v. Earl of Radnor (1806), 8 East, 113 ; Whiteley v.
FULL COURT

Armitage (1864), 13 W.R. 144 ; Ex parte Allsop : Re Disney
1903

	

(1875), 32 L.T.N.S . 433.
Jan . 20 .

	

The reasons of the trial Judge are opposed not only to th e

TAM

	

plain meaning of the statutory definition but also to the settle d

ROBERTSON
law of nearly 100 years .

The Act is even wider than the English Bankruptcy Act *

from the fact that it uses the word " employ " and a larger an d

not a more restricted application should be given to it .

[The Chief Justice referred to the arbitration clause in agree-
ment as indicating that the plaintiff was an independent

contractor . ]
An arbitration clause is usual in a written agreement of em-

ployment for foreman at a salary : see Wilkinson 's Precedents

in Conveyancing, No. 27, p . 46, when the foreman agrees to giv e

up all his time and obey orders as in this case .

The best test of the existence of the relationship of maste r

and servant is, did the man agree to give up his whole time t o

the work and to obey the orders of his employers . " He was

engaged to work exclusively for his master " : judgment of

Wightman, J ., in Ex parte Gordon (1855), 3 W .R. 568 at p . 569 ;
Argument " They were to serve the appellant exclusively " : judgment of

Erle, C.J ., in Lawrence v . Todd (1863), 11 W.R. 835 at p . 836 ;
" There may indeed be a service not for any specific time or

wages, but to be within the statute (the Master and Servants

Act, 4 Geo. IV., c. 34) there must be a contract for service to th e

party exclusively " : Judgment of Parke, J ., in Lane i frr v .

Greaves (1829), 9 B. & C . 628 at p . 631 . This is the r( ((I tes t

* Section 40 (c .) of the Bankruptcy Act, 1883 (Imperial), is as follows :-

"(40 .) In the distribution of the property of a bankrupt there shall b e

paid in priority to all other debts,

"(c.) All wages of any labourer or workman, not exceeding fifty

pounds, whether payable for time or piece-work, in respect of service s

rendered to the bankrupt during four months before the date of the

receiving order ."
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and where exclusive service has been contracted for in every IRVING, J .

such case the man has been held to be employed as servant .

	

190 2

The Company were to supply all material . All that the May 10 .

plaintiff was to supply was " skilled labour " and " work " upon
FULL COUR T

the Company's material, its tin and cases, and its salmon .
The plaintiff agreed " to do all the said work

	

. . .

	

190 3

under the direction and supervision and to the entire satisfaction Jan . 20 .

of the manager of the Company, and to change any workmen TA M

that the manager should " disapprove of ." In the event of any
ROBERTSON

dispute whatever plaintiff agreed to " obey the decision i n
writing of the manager ." He was tied hand and foot and ha d
not the liberty of an independent contractor .

[DRAKE, J . : The Company had not the power of dismissing
him until the end of the season. ]

In no " job or piece work " can there be the power of dismissa l
before the job is finished, but the contract provides in this case
for the Company employing " other workmen by contract or Argument

otherwise" if the plaintiff's work was not satisfactory . The
plaintiff was paid partly by time and partly by piece, but th e
method of payment is immaterial as by section 37 it may be " b y
the job, or piece or otherwise . "

It may be by wages and by a 5 per cent. commission on wages
of those under him (Whiteley v. Armitage, supra), or partly by
salary and partly by commission upon the work done (In re

Earle's Shipbuilding and Engineering Co ., supra) .

HUNTER, C .J. : We are all agreed that the appeal must b e
dismissed . Ah Tam occupied a dual position, being a servant s o
far as he was employed as foreman and an independent con -
tractor in respect of the rest of the matters mentioned in th e
contract. The document points to the theory that the intentio n
of the parties was that he should be an independent contractor .
The language of the clause in which plaintiff agrees to supply
skilled labour is the language of an independent contract and ' TER ' C.S .

not the language one would expect to find in a contract between
master and servant ; the language of the clause in which plain -
tiff agrees to use due diligence is not the language one woul d
naturally expect to find in a contract between master and ser -
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IRvtxc, J. want ; the language of the clause in which plaintiff agrees to pa y

1902 losses occasioned by the want of sufficient labour is the languag e

may 10. one would expect to find in an agreement with an independen t
contractor and not with a servant. Then the fact that plaintiff

1903

	

and that the Company could reject work, both point to the con -
Jan . 20 . elusion that plaintiff was an independent contractor . To com e

TAM

	

within section 36 of the Act the relation of master and servan t

ROBERTSON
must be shewn beyond a doubt .

WALKEM and DRAKE, JJ., agreed that the appeal should be
dismissed .

Al ~l > rrrl, dismissed .

FULLcouRT NOBLE FIVE CONSOLIDATED MINING AND MILLIN G

1903

	

COMPANY, LIMITED ET AL v . LAST CHANCE

Feb . 6.

	

MINING COMPANY, LIMITED .

NOBLE FIVE Mining law—E tralateral rights—Trial—Jdjorteoon ict of—Mine, ud Act, 1891 ,
Sec . 81 .

Appeal—I' r,

	

, of tune—Juri .dictiora .

In an action between the owners of adjoining mineral claims respecting

extralateral rights, the parties claiming the extralateral rights will no t

be forced on to trial without being given a fair opportunity of doing such

development work as may be necessary to determine the position o f

the apex of the vein in question .

Quaere, whether rSung v . Lung (1901), s B .C . 423 was rightly decided .

APPEAL from an order of DRAKE, J .

The plaintiffs were the owners of the World's Fair minera l
claim in Kootenay District, and brought an action claiming dam -
ages and an injunction against the defendants, who they allege d
were running a tunnel from an adjoining claim on to their (th e
plaintiffs ' ) claim. The defendants in their statement of defenc e

FULL COURT
had the sole right to say who should work and who should not ,

U .
LAS T

CHANCE

Statement
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pleaded that they owned the Last Chance and Blue Jay claims FULL COURT

which were located under the provisions of the Mineral Act, 1891, 190 3

and so were entitled to extralateral rights, and that the top o r
apex of the vein on which the said work in the World 's Fair

Feb . 6 .

D'IOBLE FIVE
mineral claim was done is found upon the surfaces of the Last

	

v .

Chance and Blue Jay claims, and that in its course downwards

	

LAsT
CLZANCF.

departs from the perpendicular and extends into the World' s
Fair claim .

The trial was fixed for the July, 1902, Sittings in Victoria ,
but the Full Court (on an appeal from the order of WALKEM, J. ,
who refused defendants' application for an adjournment) granted
a postponement until the October Sittings, with liberty to de-
fendants to apply before said Sittings for a further postpone-

ment on producing proof to the satisfaction of the Court or a
Judge that a postponement was necessary, and that they ha d
complied with the terms of the order, the term material to be
stated here, being that work on their claims be prosecuted wit h
due diligence by the defendants for the purpose of supporting
their claim to extralateral rights as alleged in the pleadings .
In October, on the defendants' application, the trial was furthe r
adjourned until the December, 1902, Sittings . In November, th e
defendants applied for a further adjournment and shewed b y
affidavit that they had commenced the work ordered by th e
Full Court as soon as it could conveniently be commenced an d
had prosecuted it with diligence until stopped by snow ; that it Statement

would not be possible to do any more of the work before the 1s t
of June, 1903, and in some places before about August, 1903, an d
that the work required to be done to establish definitely the con-
tinuity of the vein from the apex would take three or four
months or more . For the plaintiffs it was contended that de-
fendants were then mining in their ground and taking ore there -
from.

On the 20th of November, an order was made by DRAKE, J . ,

as follows :

" It is ordered that the trial of this action be and the same i s
hereby postponed until the Session of the Court to be held at th e
City of Victoria, in the month of July, 1903, peremptory ;

" And it is further ordered, that the defendants do pay to th e
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Fula. COURT plaintiffs such damages as they shall suffer by reason of th e

1903

	

delay caused by the postponement of the trial hereby ordered ;

Feb . 6 .

	

"And it is further ordered that the costs of this application b e
costs to the plaintiffs in any event of the cause . "

NOBLE FIV E
v

	

This order was not settled until the 1st of December, 1902 .
LAST

CHANCE On 24th November, defendants served a notice of appeal against
so much of the order as ordered the date set for the trial to b e
peremptory, the grounds of appeal being, that the learned Judge
should not have imposed the term complained of and that the

term complained of is contrary to the direction contained in th e
Full Court order, dated the 30th day of June, 1902 .

On the 1st of December, defendants served an additional notice
of appeal against so much of the said order as ordered that the y
should pay to the plaintiffs such damages as the plaintiffs migh t
suffer by reason of the postponement, the grounds of appeal bein g
the same as in the former notice .

The appeal came on for argument on the 5th of February ,
1903, before HUNTER, C .J., IRVING and MARTIN, JJ .

Bodwett, K.C., for appellants.

Luxton, for respondents, took the preliminary objection tha t
the second notice of appeal was out of time as the time begins t o

run from the time of the pronouncement of the order .
Bodwell : If it is held that the notice was given late I ask fo r

Argument leave to extend the time .
[MARTIN, J., referred to Sung v. Lung (1901), 8 B .C. 423, and

said the Court had already held it had no jurisdiction to extend
the time.]

I would like to argue the point as it seems to me the Court has

the power to extend the time ; the matter may still be recon-
sidered .

[HUNTER, C.J . : Where the Court is the Court of ultimate
appeal it can set aside a former decision, as we are not bound t o
perpetuate error ; there are numerous examples of it in the
Privy Council, in the Appeal Courts and in the Supreme Court o f

the United States . ]
The argument on that part of the appeal of which notice ha d

been given in time was then proceeded with, the Chief Justice
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announcing that if it became necessary to consider the other part FULL COURT

of the appeal the Full Bench would be summoned to consider

	

1903

whether or not the Court had power to extend the time.

	

Feb .

	

6 .

Bodwell : The peremptory clause should not have been put in
NOBLE FIVE

the order ; it will be impossible for us to go to trial in July, and

	

v .

we should have an opportunity to apply for an adjournment LAST
CHANCE

again in July.
Buxton : The Judge's discretion should not be interfere d

with : see r. 356 . They are not entitled to the extralateral right s
claimed—if a vertical plane extended were drawn through th e
easterly end lines of the Blue Jay extended, the workings in th e
World 's Fair would be beyond .

[HUNTER, C.J. : There is an appropriate way of getting tha t
decided . ]

I can mention it here to shew that the appellants wish t o
delay us .

Judgment was reserved till the 6th of February, when the
following oral judgments were pronounced .

HUNTER, C .J. : It is not necessary to consider the secon d
branch of the appeal, because the defendants are entitled to th e

postponement and it should not have been made peremptory ,
because the peremptory postponement till July was useless to HUNTER, C .J .

the defendants. By the time of the October Sittings the defend -
ants will probably have had ample time to ascertain the necessar y
facts and a strong case will have to be shewn by them in orde r

to get a further postponement. The whole order falls. The
appeal should be allowed with costs.

IRVING, J. : The appeal should be allowed in terms of the IRVING, J .

first notice .

MARTIN, J. : I agree . Rule 683 renders it unnecessary for u s
to consider the second notice at all, and in any event the whol e
order stands or falls together, nor can there be any separatio n
of its terms. In any event a direction for payment of damages
is now inconsistent with the order we are making on this appeal ;
if defendants are entitled to an adjournment till October with -
out paying damages it would be absurd to say that they should

MARTIN, J .
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FULL COURT pay damages for an adjournment till July, which is worse tha n

1903

	

useless.

Ordered that so much of the order as ordered that

the date set for the trial of the action be per -

emptory be set aside, and that the respondents

pay to the appellants the costs of the appeal .

FULL COURT KINGSWELL v . CROW'S NEST PASS COAL COMPANY .

1903

	

Practice—Pleadings—Particulars .
Jan. 26.

KINGSWELL

	

of claim contained allegations of negligence which might or might not
v .

CROW'S NEST

	

have been particulars of the negligence alleged in paragraphs 3 and 4 .

Plaintiff refused to comply with defendants' demand for particulars of th e

negligence alleged in paragraphs 3 and 4 :

Held, that he must give the particulars or else state that they were to be

found in paragraph 5 .

ACTION for damages for injuries sustained by plaintiff while
employed as a coal miner in one of the defendants' mines a t
Michel, the injury being caused by a fall of roof.

Paragraph 2 of the statement of claim alleged a defect in th e
condition of the ways and premises of the defendants and par-
ticularly that the roof was not properly timbered. Then followed
the three following paragraphs :

"(3.) In the alternative said injuries were sustained by th e
Statement plaintiff as such employee by reason of the negligence of Danie l

Evans, the defendants ' mine superintendent of said mine No. 4 ;
or in the alternative by reason of the negligence of Charles
Symester, the defendants ' overman of said mine No . 4, or in the
further alternative by reason of the negligence of F . W. Collins ,
the defendants' fireboss of the said room 15 in said mine No . 4
(then in charge of all for the defendants of the mining operation s

Feb . 6.

Noei.R FIV E
zs .

LAST
CHANCE

n an action for damages for personal injuries, paragraph 5 of the statement
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carried on in said mine No. 4, including timbering of said room FULL COURT

No. 15 and the furnishing of timber for the miners working in

	

1903

said room No. 15) then, to wit, on the 28th day of March, A .D. Jan. 26 .

1902, in the service of the defendants as aforesaid, who has sup -
KING SWEL L

erintendence entrusted to him whilst in the exercise of such

	

v .

superintendence .

	

CROW ' S

	

NEST

" (4.) In the further alternative, said injuries were sustained b y
the plaintiff as such employee by reason of the negligence of sai d
Daniel Evans, as such mine superintendent, or in the alternativ e
of the said Charles Symester as such overman of said No . 4 mine ,
or in the alternative of the said F . W. Collins as such firebos s
of said room 15 then, to wit, on the 28th day of March, A.D .
1902, in the service of the defendants as aforesaid, to whos e
orders and directions the plaintiff at the time of the injury wa s
bound to conform, the said injuries having resulted from th e
plaintiff so conforming .

" (5.) The said Daniel Evans, as such mine superintendent o f
said No. 4 mine, or in the alternative the said Charles Symester ,
as such overman of said No. 4 mine, or in the alternative th e
said F . W. Collins as such fireboss of said room 15, was guilty o f
negligence in that he having ordered and directed in his sai d

official capacity the plaintiff to pass to his work as such mine r
and work under the roof of the said room No. 15, and at the fac e
of the said room left the roof of the said room No . 15 and at the

Statementpoint aforesaid without stuns, timber supports or lagging, an d

refused and neglected to supply or furnish to the plaintiff or th e
miners working in the said room No . 15 timber, or in the alter -
native sufficient timber or other material with which to suppor t
or lag the said roof of said room No . 15, and in particular at the
point aforesaid, and refused and neglected to daily inspect th e
said working place, or make any report thereof as required by
Rule 30 of section 82 of the Coal Mines Regulation Act knowing ,
or as he should have known, the danger and risks he was there -
by allowing the plaintiff to incur, which he the said Danie l
Evans as such mine superintendent as aforesaid, or in the alter -
native which he the said Charles Symester as such overman a s
aforesaid, or in the alternative which he the said F . W. Collin s
as such fireboss as aforesaid, was more capable of appreciating
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FULL COURT than the plaintiff, and in not remedying the said negligent acts

1903

	

or warning the plaintiff thereof. "

Jan. 26.

	

Paragraph 8 contained an allegation of liability on the part o f
the defendants apart altogether from the Employers ' Liability

KINGSWEL L
v .

	

Act .
CROW 'S NEST Defendants applied for particulars of the negligence referre d

to in paragraphs 3 and 4 of the statement of claim, either o f

Evans, Symester or Collins, and on the summons coming o n
before IRVING, J., the particulars asked for were ordered.

The plaintiff appealed to the Full Court, the appeal being

argued at Victoria on the 26th of January, 1903, before HUNTE R

C.J ., DRAKE and MARTIN, JJ.

S. S. Taylor, K.C., for appellant : The pleading follows the
form given in Ruegg, 4th Ed ., 311 ; paragraph 5 gives th e
particulars .

Davis, K.C., for respondents : If paragraph 5 only refers t o
paragraphs 3 and 4 and they rely on nothing else, we are
satisfied.

[HUNTER, C.J . : On the face of it there is nothing to connec t
Argument 5 with 3 and 4 . ]

Taylor : We have followed the forrn in Ruegg.
[HUNTER, C.J. : When you got the demand for particulars ,

why didn't you say that they were to be found in 5 ?]
We are not bound to give any more particulars than have bee n

given.

[HUNTER, C.J. and DRAKE, J. : This Court is not bound by
Ruegg .

MARTIN, J . : If your pleading was right you were not calle d
upon to answer their letter in reference to particulars ; I agree
with you that Ruegg is a reliable authority, but you have no t
followed his form strictly . ]

Section 8 comes later on in the statement of claim .
[HUNTER, C .J. : Ruegg is dealing only with an action under

the Employers' Liability Act, and you are mixing them up .
MARTIN, J . : The position of the paragraphs in the statemen t

of claim does not control the allegations . ]

Judgment

	

Per curiam : The appeal is dismissed with costs .
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JONES ET AL v. GALBRAITH AND SONS.

Patent of invention—Combination—Novelty—Infringement .

	

190 2

A patent for a mechanical combination is not infringed unless the combina -

APPEAL from the judgment of IRVING, J.

Action by the owners of a patent for improvements in wood

turning machines for damages against the defendants, who ha d
in the month of April, 1901, constructed a machine containin g

a set of knives, graduated or fixed cutters, alleged to be simila r
to those used in the plaintiffs' machine and by means of which

they were manufacturing goods.

The particulars of the alleged infringement were as follows :

(1 .) The Jones machine comprises a series of fixed graduate d
cutters with a rotary block carrier for moving the blocks agains t
the said cutters and means for rotating the blocks relative to the
carrier . In the Jones machine the blocks of wood from which
the floats are made are held in the spider frame, which spide r

revolves, bringing the revolving blocks in contact with the serie s
of knives, which knives are so shaped that the first knife i n
contact with the block removes the rough or outer surface and
starts to form a block to shape of float ; the next knife is s o
shaped to remove more of the wood, bringing the block nearer i n
shape to the shape of a float when finished, and so on until th e
last knife perfects the float ; the wood still moves and the knives
are so shaped that by the time the block has passed over th e
series of knives it has been turned or shaped by the knives int o
a perfect float. The knives being arranged so that they are fixed
or stationary as to one another.

In the Galbraith machine a series of knives of graduated
shapes and sizes are used to operate as in the case of the Jone s
machine, the difference being that in the Jones machine revolv-
ing blocks are carried against the fixed knives, and in the Gal-

braith machine the fixed knives are carried against the revolv -

IRVING, J .

May 21 .

tion is taken in essence and in substance .

	

FULL COUR T

190 3

Jan . 19.

JONE S
V .

GALBRAIT H

AND SONS

Statement
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IRVING, J .

190 2

May 21 .

FULL COURT

1903

Jan . 19 .

JONE S
V .

GALBRAIT H
AND SON S

Statement

ing blocks . The essence of the Jones machine is comprised in a

series of fixed cutters or knives mounted on a rigid frame which

knives gradually shape the wood into a float when the wood i s
brought in contact with them and the means of bringing th e
block and cutters together thus forming a float, or shaping th e
wood gradually in the manner desired, and the Galbrait h

machine infringes the Jones patent in all these points as well a s
in the principle of the machine .

2 . The particulars of the specifications set out in the plaint-
iffs ' patent alleged to be infringed are as follows, being th e
claims secured by the said letters patent .

(I .) A wood-turning machine comprising a series of fixed cut-
ters, a rotary block carrier for moving blocks against said cutters ,
means for rotating the blocks relatively to the carrier, a saw fo r
severing a block from the strip, means for imparting a back an d
forth motion to said saw, means for moving a block forward an d
a reciprocating frame for holding and operating a boring tool
substantially as specified .

(Ii .) A wood-turning machine comprising a main shaft, a saw -
carrying frame mounted to swing relatively to said main shaft, a
circular saw carried by said frame, means for rotating the saw
from the main shaft, a carriage for moving a sawed block for -
ward, a bit-carrying carriage movable at right angles to th e
block-moving carriage, means for operating both of said carriages ,
a rotary carrier, chucks and spindles mounted in said carrier an d
adapted to rotate relatively thereto and cutter blades arranged
near the carriage for engaging with and cutting or turning th e
blocks, substantially as specified .

(III .) A wood-turning machine comprising a main shaft, a saw -
carrying frame mounted on and adapted to rock with the frame ,
a pulley on the arbor of said saw adapted for engagement with a
band extended from a band-wheel on the main shaft, guide rod s
arranged at one side of the saw, a carriage on the said guide rods ,
pushing fingers on said carriage and adapted to swing relatively
thereto, a fulcrumed lever having a link connection with the car-
riage, an eccentric for rocking said lever, a boring device forward
of the saw, a block carrier forward of the boring device and cut-
ter blades, substantially as specified .
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(IV.) In a wood-turning machine the combination with cutter IRVING, J .

blades and a carrier for moving blocks of wood against the same

	

190 2

of chucks and spindles mounted on said carrier and adapted to may 21 ,

rotate relatively thereto, means for rotating the chucks relatively

GALBRAITH

main shaft of the machine, a rotary saw and means for forcing a AND SON S

block forward to the saw, substantially as specified .

(V.) In a wood-turning machine, the combination with a car-
rier for blocks, of a segmental plate concentric with said carrier ,

guide plates mounted to swing on segmental plate, cutter blad e
shanks adjustable longitudinally in said guide plates and mean s
for securing them as adjusted, substantially as specified .

(VI.) In a wood-turning machine the combination with sawin g
and boring devices of a block carrier, chucks carried by said
block carrier and adapted to rotate relatively thereto, a rin g
plate having beveled portions for moving the chucks into an d
out of engagement with blocks, spindles mounted on and adapted
to rotate relatively to the said block-carrier, a ring plate having Statement

beveled portions adapted to move said spindles into and out o f
engagement with a block and cutters arranged adjacent to th e
block-carrier, substantially as specified.

(VII.) In a wood-turning machine the combination with a
block-carrier of a segmental plate concentric to the block-carrier ,
guide plates having pivotal connection near their inner ends wit h
said segmental plates, screw threaded lugs on said guide plate s
passing through arc slots in the segmental plate, set nuts on sai d
lugs and knife-carrying shanks adjustable in said guide plates ,
substantially as specified .

The trial took place at New Westminster on the 16th of May ,
1902, before IRVING, J.

Davis, K.C. (Corbould, K.C., with him), for plaintiff';, contende d
that defendants infringed the plaintiffs' patent by the use of the Argument

said graduated series of fixed cutters in combination with other

FULL COURT
to the carrier, a bit-carrying frame movable transversely of th e
block-carrier, a fulcrumed lever having a link connection with

	

1903

the said bit-carrying frame, an eccentric rocking said lever, an Jan. 19 .

elongated roller mounted in the bit-carrying frame and adapted

	

JONE S

to be engaged by a band extended from a band-wheel on the

	

v "
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190 2

May 21 .

FULL COURT

1903

Jan . 19 .

JONE S
V .

GALBRAIT H
AND SON S

IRVINE, J .

BRITISH COLUMBIA REPORTS.

	

[VoL .

mechanical equivalents used in the plaintiffs' patent and cite d
the following cases : Proctor v. Bennis (1887), 57 L.J., Ch. 11 ;

Federation Brand Salmon Canning Co. v. Short (1900), 31 S .
C.R. 378 ; Clark v. Adie (1877), 2 App. Cas. 315 ; Lister v . Leather

(1858), 27 L.J., Q.B. 295 and Sellers v . Dickinson (1850), 20 L.J. ,
Ex. 417 .

Reid (Howay, with him), for defendants, contended, first, that
the graduated series of fixed knives were not covered by th e
claims in the patent ; second, that the plaintiffs' patent was

shewn by the evidence to be a secondary invention and henc e
should be construed strictly ; third, that plaintiffs' invention wa s

for a combination which constructed net floats automatically ;
and fourth, that a graduated series of fixed cutters was not nove l
and cited Clark v. Adie, supra ; Curtis v. Platt (1863), 3 Ch . D .
135 ; Harrison v . Anderston Foundry Co . (1876), 1 App . Cas .
574 at p. 578 ; Dudgeon v. Thomson (1877), 3 App. Cas. 34 ;

Carter & Company v. Hamilton (1894), 23 S.C.R. 172 and Seed

v . Higgins (1860), 8 H .L. Cas . 550 .

21st May, 1902 .

IRVING, J . : The plaintiff claims as the essential feature of hi s
machine the arrangement in a series of a number of knive s
graduated so as to reduce a rough block of wood into the finishe d
article .

As I read the patent, I do not think the plaintiff made a claim
for this novelty. To my mind his patent is for a " combination . "

If I am wrong on that point I must also decide against him o n
the ground that I am unable to distinguish the essential feature s
claimed by him from the essential features to be found in th e
guage lathe and in the spool machine described by Mr . Russell as
being used in 1889.

I give my conclusion with a great deal of diffidence . Action
will be dismissed . Costs follow event. Execution stayed one
month .

The plaintiffs appealed to the Full Court and the appeal wa s
argued at Vancouver on the 5th of December, 1902, before
HUNTER, C .J ., DRAKE and MARTIN, JJ.

Argument

	

Wilson, K.C. (Corbould, KC., with him), for appellants, cited
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in addition to the cases already mentioned, Oxley v. Holden

(1860), 8 C.B.N.S . 666 ; Frost, 242 ; Griffin v. Toronto Railway

	

190 2

Co. (1902), 7 Ex . C.R. 411 and The Queen, v . La Force (1894), 4 May 21 .

Ex. C.R. 14 .
Reid, for respondents, cited in addition to those cited by him

F uFULL COURT

at the trial, the following authorities : Ticket Punch and Register 190 3

Company, Limited v . Colley 's Patent, Limited (1895), 11 T.L.R . Jan . 19 .

262 ; Proctor v. Bennis (1887), 36 Ch. D. 740 ; Hinks & Son v . JONES

Safety Lighting Co . (1876), 4 Ch . D. 607 ; Macfarlane v. Price
GALBRAIT H

(1816), 1 Stark . 199 and Lusk v. Miller (1872), Mich. T., N.B .

	

AND SON S

Wilson, in reply, cited Newton v . Grand Junction Railway

Co. (1846), 20 L .J ., Ex. 427 at p . 429 .
Cur. adv. vult .

19th January, 1903 .

HUNTER, C.J . : I think that this appeal should be dismissed ,

and substantially for the same reasons as are given in the judg-
ment of Mr. Justice DRAKE, which I have had the advantage of

reading .
Fixed cutters are not new, or claimed by the plaintiff so to be .

In his machine the wood is turned against fixed cutters project-
ing at various distances from a curved arm ; in the defendant ' s ,
a straight bar with fixed cutters is pulled by hand against th e

wood. The effect of the plaintiff's contention is that because h e
has invented a machine with fixed cutters which automaticall y

produces the finished product, such product cannot be produced i n
whole or in part by any other machine with fixed cutters withou t

infringing his invention, a proposition which is clearly not law .

DRAKE, J . : The appeal in this case is from the judgment o f

Mr. Justice IRVING, who decided that the defendants had not in -
fringed the plaintiff 's patent, both in respect of the want of
novelty, and also in the fact that the plaintiff made no claim fo r
the arrangement of a series of graduated cutters in his specifica-
tions as a novelty.

The plaintiff 's machine is stated to be an improvement in
wood turning. It is entirely automatic in its operations, and as a
whole is an ingenious machine . It cuts wood into blocks, bores
a hole through them, and carries the blocks on to a spindle whic h
rotates them against a series of knives fixed in a curved arm .

HUNTER, C.J.

DRAKE, J .
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IRVING, J . These knives or cutters are adjustable by screws, and can b e

1902 .

	

varied at pleasure, and thus convert the blocks into finishe d

May 21 . floats for nets. These floats are egg shaped and the operation of

-- - cutting is two-fold, rounding the block and reducing the ends.

AND SoNS are embedded in a flat surface, and are not removable or adjust -

able, and the cutters attain the same result in shaping the block s

into a float, but there are only five knives used instead of ten ,

as in the Jones machine . The infringement alleged is in the use

of these knives or cutters . No other part of the defendants '

machine is objected to.
The first question we have to consider is whether or not th e

plaintiff has claimed in his patent as new these cutters in hi s

machine. In claim 1 he describes his machine as comprising a

series of fixed cutters, a rotary block-carrier for moving block s

against the cutters ; means for rotating the blocks relatively t o

the carrier ; a saw for severing a block from the strip ; means fo r

imparting a back and forth motion to the said saw ; means for

moving a block forward, and a reciprocating frame for holdin g

and operating a boring tool . In fact this statement in genera l
DRJ. covers the whole machine . In claims 2, 4, 6 and 8, he refers t o

the cutters . In 6, he says cutter-blade shanks are adjustable

longitudinally in the guide plates ; and means for securing the m

as adjusted. He says there is nothing novel in the shape of any
of the knives. The specifications are in reality a combination of

well-known principles for attaining a new result . Knives or

cutters set in frames for the purpose of shaping blocks of woo d

are not new. Whether the mode of adjusting the knives by
screws is new is not in question, as in Galbraith 's machine the

cutters are set solid and not adjustable.
There is no doubt that the plaintiff's machine is entitled to a

patent, it does the work more economically, and speedier than

any previous machine .

In Parkes v . Stevens (1869) ; 38 L.J ., Ch . 627 at p. 631 . James,

FULL COURT
From beginning to end the whole operation is automatic .

1903

	

The plaintiff alleges an infringement by the defendants. The
Jan. 19 . defendants ' machine is an ordinary lathe . The blocks have to be

JONES cut by hand, and the corners removed . The block is then placed

in a lathe and pulled by hand against a series of cutters whic h
GA LBRAI L H
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V.C., says the cases establish that "`a valid patent for an entir e

combination for a process gives protection to such part thereof

	

190 2

as is new and material for the process '	 and the May 21 ,

question in every case is a question of fact ; is it really and truly
FULL COURT

a substantial part of the invention ?" And in Flower v. Lloyd

	

—

(1877), W .N. 132, in order to constitute an infringement of a

	

190 3

patent for a combination there must be an infringement of the Jan . 19 .

whole combination, not necessarily of every step of the combina- JONE S

tion, but there must be an adoption of that which constitutes the

	

D .

IRVING, .T .
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GALBRAIT H

essence of the combination .

	

AND SON S

The law governing patent cases seems rather different in Eng-

land to that governing Canadian patents.
In Lusk v . Miller (1872), Mich . T ., N .B., it was held no infringe -

ment to use part of a combination.

In England it is not necessary that every element should b e
taken : Miller v . Clyde Bridge Steel Co . (1891), 9 R .P .C. 470 .

In Canada if an element is dropped out of a claim, infringe-
ment is avoided .

The plaintiff admits that the shape of the cutters is not new ,

and there were machines like the defendants' but with one knife
only.

We then find from Mr. Russell's evidence that in machines fo r

making spools a fixed series of cutters was used for shaping the

spools, and the principle seems to me to be very much the same DRAKE, J .

as in both these machines . That being so, the enlargement of
the cutters for doing larger work does not make the plaintiff ' s

cutters a novelty .
I therefore think that the plaintiff has failed to make out a

case of infringement. This is not a case of mechanical equiv-
alents to do that which the plaintiff ' s machine effects . I further
think he has not anywhere shewn that the fixed knives ar e
claimed as a novelty ; the means of adjusting them may be, bu t
that is not in question here, and I further think that the evidenc e
shews that as a fact fixed cutters are no novelty, and therefor e
dismiss the appeal with costs.

MARTIN, J. : I concur.

		

MARTIN, J .

Appeal dismissed with costs .
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IRVING, J . IN RE UNITED CANNERIES OF BRITISH COLUMBIA ,

1903

	

LIMITED .

April 1 .
	 Winding-up—Petition by shareholder—Insolvency—R .S.C. Cap . 129, Sec . 5

IN RE

	

(e .) and 62-63 Viet ., Carp . 43, Sec . 4 .
UNITE D

CiANNERIE S
of B . C. By section 5 (c .) of the Winding Up Act (Dominion) a company is deeme d

insolvent " if it exhibits a statement shewing its inability to meet it s

liabilities :

Held, that the inability to meet liabilities means liabilities to creditors a s

distinguished from liabilities to shareholders .

On the hearing of a petition based on such a statement the statement mus t

be accepted as correct .

Remarks as to company balance sheets .

PETITION to wind up a company . The facts appear fully in
the judgment.

Wilson, K .C., for petitioners .

Joseph Martin, K.C., contra.

1st April, 1903.

IRVING, J . : This is the hearing of a petition filed, under sec-
tion 8 of chapter 129, as amended in 1899, Cap. 43, Sec. 4, by
certain shareholders for a winding-up order on the ground tha t
the Company is insolvent . The insolvency is to be inferred from
the Company " having exhibited a statement shewing its inabilit y
to meet its liabilities, " R.S.C. 1886, Cap . 129, Sec . 5 (c).

The Company was incorporated under the Companies Act ,

Judgment
1897, and Amending Acts, in November, 1899, with a nomina l

capital of $500,000, of which $255,000 is paid up .
In March, 1903, the statement relied on by the petitioners,

was exhibited. It purports to be a balance sheet as at 31st

December, 1902 . The liabilities to creditors are stated at $176,-

498 .79 ; in addition to that liability there is also $255,000

subscribed capital .

The assets are scheduled in the balance sheet $386,152 .10, the
difference between the two totals some *45,000 odd being shewn
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on the credit side of the balance sheet as the loss in 1900 an d
1902, after deducting the profit in 1901 .

Mr . Wilson contends that he is at liberty to shew that th e
balance sheet is incorrect, in that it over values the assets and
under estimates the liabilities. I am of opinion that when a
petition is filed under sub-section (c .) the statement must b e
accepted as correct. If a person desires to petition on any othe r
ground, wherein the statement would be used as evidence suc h
other ground should be specified .

It was suggested in argument that sub-section (d .) of section
5 might be brought into play, by reason of the charges of over
valuation made in the petition, but I think not, secnnd'am

allegata et probates being the rule .

The statement clearly shews that the gross assets fall som e
$45,544 .69 short of the total liabilities to the public and share -
holders. In other words, if the assets were taken to meet the
liabilities to the creditors, the shareholders would have only
$209,455.31 against the $255,000 subscribed by them .

During the argument the form of this balance sheet received
some criticism from counsel for the petitioners, but after studying
it for some time, I am inclined to think that it is framed so as t o
be what a balance sheet should be . A balance sheet is not neces-
sarily a statement of liabilities and assets with the presen t
market value of each item. That is the popular idea of a balanc e
sheet, but it is not correct .

The debit side which should be headed " Capital and Liabili-
ties " includes the capital of the company as abstracted from th e
ledger, the liabilities to creditors, also any reserve, and any sur-
plus brought from the revenue of profit and loss, showing th e
amount available for dividends . The credit side of a balance
sheet must, as this does, shew in addition to the assets (using that
word in its ordinary sense) an entry for work in progress o r
expenditure in advance of next season 's work. In order to giv e
full information to shareholders, there must also be shewn on the
same side the result of a loss (if any) on the trading . The defi-
ciency in this case is $45,544 .69 and properly appears on the
credit side of the balance sheet ; but it certainly is not an asset
on property available to satisfy a debt . Whenever this defici -

IRVING, J .

1903

April 1 .

IN R E
UNITED

CANNERIE S
of B . C .

Judgment
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IRVING, J . ency item appears on the credit side, no dividend can be paid to

1903

	

the subscribers out of revenue .

April 1 .

		

Now, is every company which puts forward a statement shew -

ing that it has been trading at a loss to be regarded as " exhibit -
IN R E

UNITED ing a statement that it is unable to meet its liabilities " so as t o
CANNERIES amount to a declaration of insolvency within the meaning ofof B . C .

section 5 of the Winding Up Act ? I do not think that is the

idea of the statute .
Sub-section (c.), of section 5, for the convenience of creditors ,

declared that the exhibition by a Company of a statement o f

inability to meet liabilities should be deemed an act of insolvency ;
the liabilities there referred to mean in my opinion, liabilities t o
creditors and did not in any way refer to liabilities to share -
holders. In my opinion, in 1899, when Parliament conferred on

the shareholders, the power to petition (1899, Cap. 43, Sec . 4) ,

it did not intend that the word " liabilities " in sub-section (c . )
should have any more extended meaning than that which it the n

had by virtue of the Act of 1886, or that in 1899, the test of in-
solvency should be measured by liability to shareholders an d

creditors instead of by its liability to creditors .
But apart from that, the making of a winding-up order on the

petition of a shareholder is a matter of discretion . In view of

the fact that by section 5, of the Provincial Statute, 1898, Cap .
14, Sec. 5, the Companies Winding Up Act, 1898, there is a pro -

Judgment, vision to make an order for winding up in case the Court is of
opinion that it is just and equitable that the company should be

wound up . I think a Judge should be very slow to order a
speculative company to be wound up on the ground mentioned i n
sub-section (c .) of the Dominion Act, Cap . 129, at the instance of
a shareholder, especially a cannery company, at this season of th e
year.

But I rest my decision on the ground that the inability t o
meet liabilities in sub-section (c .) means liabilities to creditors as

distinguished from liabilities to shareholders.

Petition will be refused with costs .
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CENTRE STAR MINING COMPANY, LIMITED v . ROSS- FULL COURT

LAND MINERS UNION ET AL .

	

1903

CENTRE STA R
v .

It is open to either party to an action up to the time of the trial to attack ROSSLAND

the other's pleadings .

	

MINER S

In an action against a labour union for damages in respect of a strike, the
UNION

union pleaded that " they were not a company, corporation, co-part-

nership or person, and not capable of being sued in this or an y

action . "

Held, bad plea .

Questions of law going to the merits of a case will not be decided on a n

application to strike out pleadings as embarrassing .

An appellant who is substantially successful is entitled to the costs o f

appeal .

The fact that a respondent is successful in some parts of an appeal is not suf-

ficient to deprive an appellant who is substantially successful of his costs .

APPEAL from an order of MARTIN, J .

This was an action against several labour unions and thei r
officers, and the plaintiffs claimed an injunction and damage s
sustained by them on account of a strike in Rossland in the sum -
mer of 1901 .

The original statement of claim was delivered on 21st Octobe r
1901, and the statement of defence on 22nd November, 1901, and

Statement
subsequent to the latter date, the plaintiffs proceeded with exam-

inations for discovery and other interlocutory proceedings, and
on 28th May, 1902, they obtained leave to amend their writ an d
statement of claim, the amended statement of claim being deliv-

ered on the 17th of June, and on 26th November, after an interlo-
cutory appeal* in respect to the amended statement of claim ha d
been disposed of, the defendants delivered their defence .

The amended statement of defence contained the following
paragraphs :

"(16.) The defendants, Rossland Miners Union No. 38 ,
Western Federation of Miners, say that they are not a company ,

`date p . 325.

Practice—Embarrassing plea—Striking out—Privilege—Particulars of.
Costs—Of appeal when appellant only partially successful .

Jan. 27 .
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are not capable ofFELL couRT corporation, co-partnership or person, and

	

1903

	

being sued in this or any action .

Jan . 27 .

	

"(17 .) A like allegation as to the Carpenters and Joiners

--

	

Union No. 1, of Rossland .
CENTRE STAR

	

v .

	

"(18.) A like allegation as
ROSSLAND Union .MINER S

UNION "(19.) A like allegation

sociation .
"(22 .) In the alternative the defendants say, and each of the m

says that all matters, doings, sayings and communications com-

plained of in the plaintiffs' statement of claim as having take n

place during the meetings of each of the defendants, the Rosslan d

Miners Union No. 38, Western Federation of Miners, the Carpen -

ters and Joiners Union No. 1 of Rossland, the Blacksmiths and
Helpers Union, the Rossland Co-operative Association, Limited ,

and Western Federation of Miners Rossland Branch, or their

members, trustees, executive officers, officers, or committees, o r

the members, trustees, officers, executive officers, or committee s

or any of them (none of which matters, doings, sayings or com-
munications are admitted, but are denied) are privileged . "

"(26.) An alternative allegation on behalf of all the defend-
ants, that the acts of commission and omission alleged in the

statement of claim, if committed at all, were wholly unauthorize d
and committed without authority .

"(27.) The defendants and each of them claim the benefi t
! he provisions of Chapter 66 of the Statutes of the Provinc e
British Columbia for the year 1902, being an Act entitled
Act to Amend the Law relating to Trade Unions . "

Paragraphs 16, 17, 18 and 19 of the amended statement o f

defence were identical with like paragraphs of the origina l
statement of defence in respect of which the plaintiffs never

made any objection, but they now applied on summons to strik e
out paragraphs 16, 17, 18, 19, 22, 26 and 27 as tending to preju-
dice, embarrass and delay the fair trial of the action .

The summons was dismissed by MARTIN, J., who held that th e
plaintiffs by allowing the pleadings to be closed originall y
without objection could not now object in respect to pleas whic h
were in the defence as first delivered .

as to the Rossland Co-operative As -

to the Blacksmiths and Helpers

an

o f

of
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The plaintiffs appealed to the Full Court, and the appeal was FULL COUR T

argued at Victoria on 26th and 27th January, 1903, before

	

1903

HUNTER, C .J ., WALKEM and IRVING, JJ .

	

Jan . 27 .

Galt, for appellants : The application was made under rr.
CENTRE STAR

174 et seq . : r. 181 says that the application may be made at any

	

r
RoSSieNn

time : he cited Cross v. Howe (1892), 62 L.J ., Ch . 342. At any MINER S

rate the pleadings were opened up by the order giving leave to UNIO N

amend, and the amendments were made .

The pleas (16, 17, 18 and 19) are embarrassing : an outline o f
the facts on which the defendants are going to rely should b e
given : see rr. 158 and 167 ; Odgers, 72 ; Heugh v. Chamberlain

(1877), 25 W.R. 742 ; Davy v. Garrett (1878), 7 Ch . D. 473 ;
Stokes v . Grant (1878), 4 C.P .D. 25 ; Knowles v . Roberts (1888) ,
38 Ch. D. 263 ; Lumb v . Beaumont (1884), 49 L.T.N.S. 772, and
Walters v. Green (1899), 2 Ch . 696.

As to paragraph 22 they must shew in what respect the privi-
lege exists : see Odgers, 220 .

As to paragraphs 26 and 2r : they are for the purpose of takin g
advantage of the Trade Unions Amendment Act, B .C. Stat . 1902 ,
Cap. 66, which is clearly not retrospective : he cited M,, kohl ,

298, and Liardet v. Hammond Electric Light and Po ~~ Co .

(1883), 31 W.R. 710 .

S. S. Taylor, K.C, for respondents : The defendants neve r
objected to our pleadings for several months, so in putting in th e
new defence we thought they were satisfied with the pleas which Argun ent

were in the original defence : the Court should not in the exer-
cise of its discretion now order these pleas struck out . He cited
Taff Wale Railway Co . v . Amalgamated Society of Railway Ser-

vants (1901), A .C. 426 at pp . 429, 439 to shew that a mere associa-
tion of people is not suable : if we are not suable we must shew
why in our pleading.

[Per cu.riant : Paragraphs 16, 17, 18 and 19 are had pleas .
HUNTER, C.J . : As to delay, either party is allowed to attack

pleadings up till the time of the trial . ]

As to paragraph 22, the plaintiffs have never demanded par-
ticulars of the privilege claimed : see An. Pr . 260 .

As to paragraphs 26 and 27 : questions of law going to th e
merits of the case should not be decided on such an application
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FULL COURT as this, which is applicable only to questions of form : see Gold-

1903

	

ing v. Wharton Saltwarlcs Co. (1876), 1 Q.B.D. 374.

Jan . 27 .

		

Galt, in reply, cited Cave v. Torre (1886), 54 L .T.N.S . 515 ;
Gardner v. Irvin (1878), 4 Ex. D. 49, and Liardet v . Hammond

CENTRE STAR
Electric Light and Power Co ., supra, judgment of Bowen, L.J.

ROSSLAN U
MINERS

	

HUNTER, C.J. : Sections 16, 17, 18 and 19 should be struck
UNI

out : pleadings should be concise and positive with no ambiguity .
As to paragraph 22, the defendants must set out the particular s

of privilege within fourteen days, otherwise that plea will b e
HUNTER, C .J . struck out . Paragraphs 26 and 27 should be struck out, as th e

Trades Union Act is clearly not retrospective, and I think w e
can decide the question of law now, and that it is not necessar y
to have a point of law set down for argument .

WALKEM, J . : I agree except as to paragraphs 26 and 27 : the

defendants should be allowed to set up the statute as a defence ,
if they so desire, and the Act can then be construed by the tria l

WALKER" ' J . Judge from whose judgment there is an appeal to this Cour t
with a further appeal to the Supreme Court of Canada . If we
decide it now on this interlocutory appeal, there would be n o
appeal from our decision.

IRVING, J . : I agree with the Chief Justice as to paragraph s

IRVZNa, s . 16, 17, 18, 19 and 22, and with my brother WALKEM as to par-

agraphs 26 and 27 .

The question of costs was reserved until later in the day when

the following opinion of the Court was read by

IRVING, J . : The plaintiffs took out a summons to strike ou t
certain paragraphs in the statement of defence .

In Chambers the defendants raised the point that the plain-
Judgment, tiffs' application was too late, and the learned Judge gave effec t

to this objection.

The same point was raised before us, and we overruled it .
From this it will be seen that it was the defendants who com-

pelled the plaintiffs to bring this appeal to obtain a decision on
the pleadings, which matter could have been determined mor e
conveniently and much more economically below .
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Before us the plaintiffs succeeded on two, and failed on one, of FULL COURT

the points involved in the question of pleading.

	

1903

In our opinion the plaintiffs have been substantially successful, Jan . 27 .
and we think they should have the costs of the appeal .

CENTRE STA RWe think that parties cannot by snatching at a judgment

	

v .

below compel the other side to come here, at the risk of losing KOSS
NI

LAN Dlosing
MERS

the costs of appeal if they fail in a single item.

	

UNIO N

The costs below will be the plaintiffs' costs in the cause in an y
event : they will recover the costs of this appeal.

Appeal allowed (in part) with costs .

HUTCHINS v. THE BRITISH COLUMBIA COPPE R
COMPANY, LIMITED .

County Court—Practice—Setting aside judgment and granting new trial— Jan . 19 .

Power of Judge .

	

HUTCHIN S
v .

A County Court Judge has no power to grant a new trial merely because he B .C . Coppa R
is dissatisfied with the verdict : he is to be guided in granting a new

	

Co .

trial by the same principles as the Full Court .
Held, on the facts (reversing LEmsiY, Co . J .), that there was evidence to

support the verdict and a new trial should not have been granted .

APPEAL from an order of LEAMY, Co. J., granting a new trial .
The plaintiff entered the employ of the defendants as a minin g

superintendent in August, 1899, at a salary of $175 a month, an d
continued in their employ until the 1st of May, 1902, when h e
was dismissed by the manager without notice . Plaintiff then Statement

sued the defendants for $1,448.25, the particulars of his clai m
being :

" To arrears of wages from 1st November, 1899, to
1st November, 1900, 12 months, at $25 per month . . . $ 300 00

To arrears of wages from 1st November, 1900, t o
1st May, 1902, 18 months, at $50 per month 	 900 00

FULL COURT

190 3
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FULL COURT

1903

Jan . 19 .

To damages for wrongful dismissal as follows :

To salary for month of May, 1902

	

$225 00

To fuel, house rent and light for May, 1902	 23 25

HUTCHINS

	

$1,448 25 "

B .C . COPPER
Plaintiff alleged that at the time of his engagement it was

Co . agreed that he was to be furnished with a house and fuel, and

that as the number of men under him was increased he was to

be paid an increased salary, and for such increase he made a

claim under the head of arrears in the particulars . Plaintiff was

paid $175 each month, and signed the pay roll .

On the 30th of April, the plaintiff gave notice that he woul d

quit his employment at the end of May, but on the 1st of May ,

after a heated interview with the manager, he was summaril y

discharged .
The defendants contended that plaintiff's salary was fixed a t

$175 per month, and at the time of the hiring the manager tol d

him that if things improved he hoped to increase his wages, bu t

that they had never been increased since ; that they agreed to

furnish plaintiff a house, but that fuel and light were not men-
Statement tioned, although, as a matter of fact, they had supplied him with

them ; and in justification of the dismissal, they contended tha t
plaintiff had Iisconducted himself in wilfully disobeying orders ,

and that his conduct was likely to seriously injure their busi-

ness .
At the trial before LEANiv, Co . J., and a jury, a verdict i n

favour of plaintiff for $175 was returned, and judgment wa s

entered accordingly.
Subsequently the defendants applied on summons to the tria l

Judge for a new trial, which was granted on the ground that th e
rverdict was against the weight of evidence .

91 The plaintiff appealed, and the appeal was argued at Vancou -

ver on the 24th and 25th of November, 1902, before HUNTER ,

C.J ., IR,vixo and MARTIN, JJ .

Davis, K.C., for appellant : The appellant abandons the clai m

for arrears of wages, but will rely on the claim for damages fo r

wrongful dismissal. The power to grant new trials conferred

upon the Judges of the County Court by section 159 of th e

Argument
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County Courts Act is not greater than that of the Full Court : FULI . COUR T

the corresponding section in the English Act gives the Judge

	

1903

power to grant a new trial " if he shall think just " : " fit " is no Jan. 19 .

wider than " just . " He cited Murtagh v . Barry (1890), 24 Q.B.
HUTCHIN S

D. 632 . There was evidence to justify the verdict .

	

v .

L. G. McPhillips, H.C., for respondents : The Court will not B .C
.g

PPE R

interfere with the discretion exercised by the County Cour t
Judge unless it appears that he was clearly wrong : see Hunter

v. Vanstone (1881), 6 A.R. 337 ; Wilson v. Brown d Well s

(1882), 7 A.R. 181 ; Fournier v. Canadian Pacific Railway Co .

(1896), 33 N .B. 565 and Reg. v. County Court Judge of Green-

wich and Moxon (1888), 36 W.R. 668-9 .
The verdict was perverse, and justice will not be done unles s

there is a new trial. The rules applicable to Supreme Cour t
Appeals apply : see section 164 County Courts Act, and the rule i s
explained in Jones v. Spencer (1897), 77 L.T.N.S . 536. The
question of condonation was not in issue at the trial .

It would have been injurious and even dangerous for the de-
fendants to have kept the plaintiff in their employ, and they had
a right to dismiss him as they did : see Smith on Master and
Servant, 150 ; Spain v. Arnott (1817), 19 R .R. 715 ; Belanger v .

Belanger (1895), 24 S .C .R. 678 at p . 681, and Pearce V. Foster

(1886), 17 Q.B .D. 536 at pp . 539 and 542 .

Here the Judge has exercised his discretion, and the most clea r
and satisfactory grounds for disturbing it must be shewn : the Argumen t

County Court Judge is virtually the Court of Appeal : see Hum-
phrey v. ilrowtand (1862), 15 Moo. P .C. 343 at p . 368, and Com-

missioner for Railways v . Brown (1887), 13 App . Cas . 133 a t
p . 136 .

The County Judges frequently do grant new trials on th e
ground that the verdict is against the weight of evidence : see
How v. London and Xorth Western Railway Co. (1891), 2 Q.B.
496 at pp . 500-1 affirmed on appeal (1892), 1 Q .B. 391 .

There were two issues left to the jury ; one for $1,200 for
arrears of wages, and another for :248.25 for damages . The
jury returned a verdict for one whole sum only, i .e ., $175, with -
out specifying how this was to be applied to the issues, whethe r
to one only or to both .



538

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

FULL COURT No one but the jury is entitled to apportion the verdict, an d

7.903

	

as plaintiff's counsel has expressly abandoned one of the issues ,

Jan . 19 . the judgment cannot stand .

Davis, in reply : The rule is that a verdict will not be se t
H UTCHIN S

v .

	

aside if it is one which reasonable men could reasonably find .
B .C .ccUOPPER The rule is laid down in Metropolitan Railway Co . v. Wright

(1886), 11 App. Cas . 152 .
[HUNTER, C.J . : See also Phillips v . Martin (1890), 15 App .

Cas . 193 . ]
Even if plaintiff was guilty at one time of misconduct justify-

ing his dismissal, there has been condonation : see McIntyre v.

Rockin (1889), 16 A.R. 498 and Boston Deep Sea Fishing and

Ice Co . v. Ansell (1888), 39 Ch . D. 339.
Cur. adv. vult.

19th January, 1903 .

HUNTER, C.J . : Murtagh v . Barry (1890), 24 Q .B.D. 632, cited

by Mr . Davis, is an express decision upon the limits withi n
which a County Judge may move in granting new trials under

section 159 of the Act. It is there laid down by Lord Coleridge ,
C.J ., that he is to be guided by the same principles as the Cour t

of Appeal, and that he cannot grant a new trial merely becaus e
he is dissatisfied with the verdict . This, indeed, would seem
somewhat obvious, as if it were otherwise it would soon come t o

pass that the jury would be a mere machine to register the
HUNTER, C .J . opinions and decrees of the Judge. Hunter v . TVanstone (1881),

6 A.R. 337, an earlier decision of the Court of Appeal in Ontario ,
cited by Mr . McPhillips, seems directly opposed to Murtagh v .
Barry . However, it is not necessary to investigate the statute s
and rules on which it was decided, as even if it were well decide d
it cannot prevail against the English decision .

Then having regard to the rules which guide this Court i n
granting new trials, I think the learned Judge was in error i n
granting a new trial. There is sufficient evidence to support the
finding that the dismissal was wrongful . The plaintiff gave a
month 's notice to quit on April 30th, 1902, and on the next da y
was dismissed as the result of a heated interview between him -
self and the manager, who had in the meantime discharged a
number of men without saying anything to the plaintiff, and
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otherwise ignored the plaintiff, whose duty it was to superintend FULL COURT

the work in the mine . Although there had been a difference of

	

1903

opinion some two months before between them as to the advis- Jan . 19 .

ability of working the mine on the contract system, the manager
HUTCHIN S

evidently yielded to the opinion of the plaintiff as being a prac-

	

v .

trcal and experienced mining superintendent, and the manager B .C . ceOOPPE R

admits that he " Did intend to let him remain and take th e

thirty days . " It was therefore quite open to the jury to tak e
the view that the dismissal was the result of the manager 's

anger, and either that the charge of misconduct was trumped u p

as a defence to the claim for the month 's salary, or, that if ther e

had been any misconduct, it had been condoned .

The order for the new trial should be set aside with costs here
and below .

IRVING, J. : I accept as correct the proposition that th e
County Court Judge in exercising his jurisdiction in granting a

new trial is bound by the same limitations that bind us, that i s
to say, the limitations laid down in Metropolitan Railway Co.

v. Wright (1886), 11 App. Cas . 152 .
The question for consideration at the trial was, was th e

plaintiff persistent in disobeying the master's orders ? I think h e
was persistently setting himself up in opposition to his senior

officer, and that he was properly dismissed . The jury foun d
otherwise .

The question for our consideration on this appeal is, was th e
County Court Judge right in granting a new trial ? I think li e
was, and that his decision can be supported by Metropolitan v.

Wright.

I do not agree with the " condonation " doctrine . An employer
in my opinion, may very properly invoke as grounds for dis-

missal certain acts which at one time he was willing to over -
look : see Boston Deep Sea Fishing and Ice Co. v. An-sell (1888),
39 Ch. D. 339 .

MARTIN, J., agreed that the appeal should be allowed .

Appeal dismissed, Irving, J., dissenting .

IRVING, J .

MARTIN, J .
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HENDERSON ,
CO . 5 .

1902

Dec . 20 .

THOMPSON
V ,

HENDERSO N

Judgment

THOMPSON ET AL v. HENDERSON .

County Court—Practice—Commission to take evidence of party to suit .

In an action on a promissory note for $85 .40, the defendant pleaded tha t

the note was obtained from him under duress, and the plaintiffs, wh o

lived in Ontario, applied for a commission to take their evidenc e

there :

Held, that as the probable expenses of the commission would not exceed a

quarter of the expenses of the plaintiffs' attending the trial, and th e

appliction was made bona fde, it should be granted.

APPLICATION for a commission to take evidence of wit-

nesses resident in Ontario .

20th Dee ember, 1902 .

HENDERSON, Co. J . : This is an application by the plaintiff

for a commission to examine witnesses in Ontario . The wit-

nesses sought to be examined are the plaintiffs themselves .

The application is opposed by the defendant, whose counsel ,

Mr . Killam, contends that under the authority of the case s

cited by him, viz., Ross v . Woodford (1894), 1 Ch . 38 at p . 42 ;

Lawson v . Vacuum Brute Co. (1884), 27 Ch . D. 137 ; Light v.

Governor and Company of the Island of Anticosti (1888), 5 8

L.T.N.S . 25 and Tollemache v. Hobson (1897), 5 B .C. 216, the

examination should not be granted, particularly where the wit-

nesses to be examined are the plaintiffs themselves .

The amount sued for in the action is 865 .40, being the amount

of a promissory note made by the defendant in favour of th e

plaintiffs for 850 and interest thereon from 20th August, 1897 ,

amounting to 815.40.
The defendant in an affidavit used in opposing a motion fo r

speedy judgment made in this Court, admits the making of th e

note, but swears that the note was obtained by the plaintiffs

from him under duress . In his dispute note filed in the action

a similar allegation is made. This allegation is denied by both

Harris, for the application .

Kiltam, contra .
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plaintiffs in their respective affidavits used on the present appli- HENDERsox ,
co . J .

cation .
It is, I think, reasonably clear that the expenses of the plaint-

	

190 2

iffs coining to this Province to attend on the trial would not fall Dec . 20 .

short of $250, while the expenses of the commission asked for THovicsoN
should not exceed a quarter of that sum .

HENDERSO N

Although the question of expense should not be the sole con-
sideration, it is nevertheless a proper question to be considere d

in an application of this nature.
With respect to the argument that the plaintiffs have chose n

their forum and ought not to be allowed to have their evidenc e

taken by commission, I may point out that the plaintiffs have
made out a prima facie case, and would have succeeded on the

application for judgment had not the defendant set up the defenc e
that the note in question was signed under compulsion and threats .

Lord Esher, M .R., in delivering judgment in Coch v . Ailcock ct

Co. (1888), 21 Q .B.D. 178 at p . 181, uses the following language :
" It is clear that, according to the established practice, it (th e

granting of a commission) is a matter of judicial discretion, and
the commission ought only to be granted on reasonable ground s
being shown for its issue. It must depend on the circumstance s

of the particular case . The Court must take care on the on e
hand that it is not granted when it would be oppressive or un-

fair to the opposite party, and on the other hand that a party
has reasonable facilities for making out his case, when, from the Judgment

circumstances, there is a difficulty in the way of witnesses at -
tending at the trial . "

With regard to the plaintiff asking for a commission to exam-

ine himself, it is established in the same case that that also is a
matter of discretion, but the discretion will be exercised in a
stricter manner, and the Court ought to require to be mor e
clearly satisfied that the order ought to be made. I am satisfie d
that the application is made in good faith and not for the pur-

pose of delay and embarrassment, and in my view of the cas e
there is nothing to warrant my refusing the order . In the ex-
ercise of my judicial discretion I therefore order that a commis-
sion issue as asked, but the costs will be in the discretion of th e
Judge who tries the case .
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DRAKE, J. MACDONELL v. BRITISh COLUMBIA ELECTRIC RAIL -

1902

	

WAY COMPANY.

A street railway company in grading a street in Vancouver in accordanc e
with an agreement entered into with the corporation pursuant to th e
Vancouver Incorporation Act and Amendment of 1895, is not liable for
damages for loss of support caused to lands adjoining the street .

ACTION for damages tried in Vancouver on 1st March, 1902,
before DRAKE, J. The facts are stated in the judgment .

Macdonell, for plaintiff.
L. G. McPhillips, K.C., and A. E. McPhillips, K.C., for de -

fendants .
21st March, 1902.

DRAKE, J . : The first of these actions, M. 51, was commence d
on the 21th of January, 1900, and the claim on the plaintiff s

writ was for wrongfully lowering the grade of Davie Street i n
front of lots 12 and 13, block 38, Vancouver . The second action

was brought by the same plaintiff against the defendants on th e
18th of January, 1901, for the same tort in respect of the sam e
lots, with the addition of lot 11 in same block .

The statement of claim in the first action alleged that i n
December, 1899, the defendants wrongfully excavated an d
lowered Davie Street, and carried away earth therefrom, with -
out leaving any support to the lots from the soil of the sai d

street, and in not erecting a retaining wall preventing the soi l
of the lots falling into the street.

The statement of claim in the second action alleges the same
injury to the plaintiff's land, and further, that they lowered the
grade of Davie Street and excavated the same without lega l
authority, and also trespassed on the plaintiffs lots, and remove d
earth therefrom between 24th January, 1900, and 18th January ,
1901 .

unicipal corporation—Vancouver Incorporation Act and Amendment o f

MACDONELL

	

1895—Street Railway Company—Grading street—Damage to land ad -
v .

	

joining—Support.
B . C .

ELECTRIC
RY . Co .

March 21 .

Judgment
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The plaintiff, in support of her alleged causes of action, called DRAKE, J .

the City Engineer, who produced a profile of Davie Street shew-

	

190 2

ing the grade adopted by the Corporation, and he stated that March 21 .

the defendants excavated the street for their tram line to the _
MACDONELL

intended grade by authority of the Corporation. The street at

	

v .

the time the defendants commenced to construct their tram line

	

B. C
.

EI.ECrRIc

was in the rough, full of boulders and stumps, and had never RY . Co .

been graded. He further stated that no grade had been give n

to the plaintiff when she commenced to build on the lots i n

question . The defendants had entered into an agreement with

the Corporation authorizing them to construct a tram line on

this street. This agreement was dated the 3rd of February ,

1899, and duly executed ; and by it the defendants' track was to
conform to the grade of the street as defined by the City Engin-

eer, and to be laid where directed by him. The City Engineer
has no complaint to make respecting the work done by the de-

fendants under the agreement .
The by-law confirming this agreement was passed on the 3rd

of February, 1899 .
All streets are vested in the Vancouver Corporation by thei r

Act, Cap. 32 of 1886, Sec. 213, and no one can interfere with th e
streets without permission of the City Engineer . The Corpora-

tion by section 30 of Cap . 68, 1895, can regulate the plans, leve l
and surface of roadways, and establish a general grade for th e
City, and specify what streets can be used for tramway pur- Judgment

poses, and regulate the terms of user .
The plaintiff produces no evidence controverting the right o f

the Corporation to establish a grade and enter into agreement s
for the construction of a train line over the street in question .
Her evidence is confined to an attempt to shew that the defend -
ants in cutting the street down to the grade for the purpose o f
their line, also removed the earth alongside the plaintiff's lots ,
and caused the damage complained of . The Corporation are no
parties to this action, and it is not therefore necessary to con-
sider their position, or the rights and liabilities which their Act
of Incorporation gives or imposes on them. I have to deal with
this case on the evidence adduced . Win. Lindsay, who had been
foreman for the Corporation in April, 1900, stated that he
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1902

March 21 .
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V .

B . C .

ELECTRI C

BY . Co .

Judgment
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made a sidewalk five feet from the lot line, and he said h e

noticed that the street was cut away past the plaintiff ' s line .

He stated his instructions were to make a roadway beside th e

track, but that the excavation was almost complete before he

went there. He did not plough the surface, but used teams to

haul earth away.
The other witness is Stockwell . He says he was working i n

April and May, 1900, taking out gravel for the Tram Company ,
and some gravel was taken from the front of these lots ; and he

worked up to the line in some places. There was no sidewalk
when he left work, but the cuttings seem now in further tha n

when he left off working. The evidence of these witnesses i s
not satisfactory. They disagree as to the construction of th e

sidewalk, and cannot speak as to the exact locality of the al-
leged trespass . On the other hand, the defendants shew that in

May 1900, the defendants ' road-bed had been excavated no t
more than 20 feet from centre line of the street, which woul d

leave 13 feet between the defendants ' excavation and the plaint-
iff's line, and at this time the City was doing work and makin g

the grade on the side between the defendants' track and stree t
line. Morgan, and other witnesses say that in June the City
was ploughing and blasting rock under Lindsay, and the eart h

had been removed right up to the plaintiffs line, but it was no t
done by the defendants' men . The rest of the defendants ' evi-

dence is to the same effect, and the result is that the weight of
evidence preponderates in the defendants' favour . There is no

direct evidence of trespass ; it is a mere matter of surmise. The
portion of the street between the lot line and the defendants '

track was left in its natural state until the City took charge ,
and by ploughing and blasting cut the remainder of the road
down to its correct grade . Whether they trespassed on plaintiff' s
land in so doing is not a question for me . The plaintiff had no
fence on her line, and nothing apparently to mark the boundar y
beyond a post, which was stated to be in the lot line, but only
one post was spoken of . Under these circumstances, I am o f
opinion that there is not sufficient evidence to shew that it wa s
the defendants who trespassed on the plaintiff ' s lots. With re-

gard to the street having been graded below the level of the
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plaintiff's lots, the evidence of the defendants shewed that thi s
was not the work of the defendants, but was done by the Cor-
poration ; the right of the Corporation to grade the streets is a
statutory right, and is not in question in these actions . I there-
fore dismiss these actions with costs .

Actions dismissed .

HINTON ELECTRIC CO. v. BANK OF MONTREAL .

English law—Stamp Act, 1853, Sec . 19 (Imperial)—Not applicable to Britis h
Columbia.Bills of Exchange Act—Intention of was to modify and alter
as well as codify the law .

Section 19 of the Stamp Act, 1853 (Imperial), which exonerates banker s

from liability if they pay on what purports to bean authorized indorse -

ment is inapplicable to British Columbia, and hence did not come int o

force by virtue of the English Law Act .

Even if it were brought into force, it was annulled by the repugnant leg-

islation of the Bills of Exchange Act, although not mentioned in th e

repealing schedule to the Act .

The Canadian Bills of Exchange Act was intended to modify and alter a s

well as to codify the law relating to bills of exchange, cheques an d

promissory notes .

A local manager of an incorporated company, who was authorized only to

indorse cheques for deposit with the Bank of British Columbia, in-

dorsed and cashed at the Bank of Montreal cheques payable to th e

Company drawn on that Bank :

Held, the Bank of Montreal was liable to the Company for the amount o f

the cheques so cashed .

ACTION tried at Vancouver before HUNTER, C J., on 7th Nov -
ember, 1902 . The facts appear in the judgment .

Sir C. H. Tupper, K.C., and Griffin, for plaintiffs .
Wilson, K.C, ., and Bloomfield, for defendants .
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HUNTER, C .J .

190 3

Jan . 21 .

HINTON
ELECTRIC

CO .
V .

BANK O F
MONTREAL

Judgment

21st January, 1903 .

HUNTER, G.J. : In this case the material facts are practicall y

undisputed. One Cutler was the local manager of the plaintiff
Company at Vancouver, and on the 4th of May, 1900, the follow-

ing resolution was passed by the directors : " that in the absenc e
of the managing directors from Vancouver all bills, notes ,

receipts, acceptances and indorsements, cheques and negotiabl e
instruments be signed on behalf of the Company by Georg e

Cutler in the following form, ` The Hinton Electric Co ., Limited,
per George Cutler ;' " and the resolution also authorized the

opening of an account at the Bank of British Columbia, and tha t
the signature of either of the managing directors should be suf-
ficient authority to the Bank for payment of money, withdrawa l

of securities, etc .
On the 28th of July, 1900, this authority was cut down by th e

following resolution : " It was on motion resolved that the au-
thority given to the Bank of British Columbia relative to th e

acceptance of George Cutler's signature for the Company b e
cancelled as from September 6th, 1900, except so far as relate s

to the indorsement of cheques for deposit to the Company's
account ."

This Bank, which afterwards became amalgamated with th e
Bank of Commerce, was the only Bank which the plaintiffs ha d
any dealings with .

In October, 1901, Cutler absconded with the proceeds of som e
cheques which he had indorsed and cashed, two of such cheque s
being cashed by the defendant Bank, the first being for $135 ,
made by Boyd, Burns & Co ., in favour of the plaintiffs, and th e

one in question in this action .

At the time of his indorsing the cheque, Cutler had only th e

limited authority stated, namely, to indorse for deposit only, bu t
he indorsed the cheque generally, using for this purpose a bil l
or receipt stamp in the following form : " The Hinton Electri c
Co., Limited	 Manager Vancouver Branch," and in-
serting his signature .

Some evidence was given to shew that the defendant Bank
had previously cashed other cheques bearing this indorsement ,
but none such were produced, and the evidence was of too un-
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satisfactory a character to enable me to regard the fact a s
proved .

The decision of the case then depends on the question as t o
whether it was the duty of the defendant Bank (it being admit-

ted that no inquiry was made) to inquire into the authority of
Cutler to indorse the cheque in the way he did, as, of course, i f

he had a general authority to indorse, the case would then hav e
been one of embezzlement from the plaintiffs, and not one o f
fraud upon the defendants .

By section 24 of the Bills of Exchange Act, subject to th e
provisions of the Act, a forged or unauthorized signature i s

wholly inoperative, and gives no right to return the instrument
unless the other party is estopped from alleging the forgery or

want of authority . Here no question of estoppel arises, because ,
as already stated, there were no dealings between the plaintif f

and defendants ; nor was there any satisfactory evidence to she w
that there had been any holding out .

Mr . Wilson, however, contends that section 19 of Cap . 59 of

the Imperial Acts of 1853 (16 & 17 Viet), which exonerate s

bankers from liability if they pay on what purports to be a n
authorized indorsement, came into force in British Columbia b y
reason of the English Law Act, R.S.B.C. 1897, Cap . 115, and

that it is still in force because it has not been repealed by th e
Bills of Exchange Act .

I cannot assent to this . In the first place, I do not think this
section ever came into force in this Province . It is a proviso
inserted in a Stamp Act dealing only with inland bills of ex-
change, as appears by reference to the Act of the succeed-

ing year, which deals also with foreign bills of exchange .
Now there can be no doubt that this Stamp Act itsel f
cannot be deemed to have been introduced into the Colony, h v -

regard to the principles laid down in Jex v. ,Ile-:,

(1889), 14 App . Cas . 77 ; and Cooper . v . SI tut p t, ib. 266 . In the
latter case, a passage from Blackstone is cited with approval, i n
which it is stated that police and revenue laws amongst other s
are not introduced into a new colony by the fact of occupation
on the ground of their inapplicability, and this same test o f
applicability is laid down by the English Law Act itself. Nor

54 7

MINTER, C .J .

190 3

Jan. 21 .
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Judgment
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HUNTER, C.a is it any more admissible to contend that while the whole Act

1903

	

may not have been brought into force, yet section 19 alone wa s

Jan . 21 . brought in force, any more than it would be to contend that sec-
-- --- tion 2 of 9 Geo. II ., Cap. 36, commonly called the Mortmain Act,

HrN ro N
ELECTRIC was introduced into British Honduras in the face of the fac t

Co .

	

that the Act itself was decided in Jex v. McKinney not to hav e
v .

BANK of been so introduced, although taken per se there appears t o
1ONTREAL

have been no reason for saying that section 2 was inapplicabl e
to British Honduras.

But even if it were granted that the section was brought i n
force in British Columbia, I think there can be no doubt that i t

has not been in force since the passage of the Bills of Exchang e
Act.

Mr. Wilson laid stress on the fact that no mention is made of
it in the repealing schedule, and possibly it was overlooked by

the draftsman of the Act, but, although in strictness the Parlia-
ment of Canada has no power to formally repeal Colonial o r

Provincial Acts, or the declarations of other Legislatures, an d
such Acts or declarations can become annulled only by repug-

nant legislation, which the Parliament is competent to pass (se e
per Lord Watson in Attorney-General for Ontario v. Attorney-

General for the Dominion (1896), A .C. at p. 366), yet at th e
same time the formal repeal must be construed quantum valeat ,

and as equivalent to a declaration that, so far as the Parliamen t
Judgment of Canada has power to enact, the enactments referred to in th e

schedule are no longer to be deemed to express the law on the
subject of bills of exchange and promissory notes .

Then assuming that the section did come in force, the argu-

ment is that, no mention being made of it in the schedule, Par-
liament must be considered as having intentionally abstaine d
from making any declaration on the subject, and therefore as
having intended to leave it in force. To this, I think, there ar e
two or three answers . It is now regarded as an admissible, but ,
of course, not infallible, method of attempting to arrive at th e
intention of the Legislature, to examine the parent law, if any ,
from which the legislation is derived, or on which it is modelled,
and the decisions thereon, even though the parent law may hav e
been enacted by another Legislature. For instance, in Harding
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v . Commissioners of Stamps for Queensland (1898), A .C. 769 at HUNTER, c .a .

p . 774, the Judicial Committee say, " Nearly thirty years after the

	

1903

later decision the Queensland Legislature passed their Succes- Jan. 21 .

sion Duty Act in terms identical with those of the English Act
HINTON

of 1853. It is impossible to suppose that they did not intend Fr,ECTRi c

those terms to be read in the sense affixed to them by the Eng -

	

co .
v .

lish tribunals, and in which they would be read by every lawyer BANK O F
:'MONTREA L

conversant with the subject-matter . " See also Casgrain v . At-

lantic and North-West Railway Co . (1895), A .C. 282 at p . 300 ;
Cushing v . Dupuy (1880), 5 App. Cas . 409 at p . 416 .

This being so, when we turn to the Imperial Bills of Exchang e
Act, of which our Act is admittedly a transcript with sligh t
modifications, we find that although section 19 of the Stam p

Act appears re-cast as section 60 of the Imperial Act, constituting ,
as Chalmer says, p . 209, an exception to section 24, yet it doe s

not appear in the Canadian Act . Now, as we cannot reasonabl y
suppose that the Canadian Parliament intended that there should

be a different law prevailing throughout the Provinces on thi s
subject (in fact, no doubt the chief reason of the B .N.A. Act con-
ferring jurisdiction on the Parliament of Canada to make law s
relating to bills of exchange and promissory notes was to secur e
uniformity of legislation) we must conclude that section 60 o f
the Imperial Act was advisedly omitted from the Canadian Act .

Then again, Lord Herschell says in Bank of England v . Vag-

Nano Brothers (1891), A.C. 107 at pp. 144, 145 : " My Lords, Judgment

with sincere respect for the learned Judges who have taken thi s

view, I cannot bring myself to think that this is the proper wa y
to deal with such a statute as the Bills of Exchange Act, which
was intended to be a code of the law relating to negotiable in-
struments. I think the proper course is in the first instance t o

examine the language of the statute and to ask what is it s
natural meaning, uninfluenced by any considerations derived
from the previous state of the law, and not to start with inquir-

how the law previously stood, and then, assuming that i t
was probably intended to leave it unaltered, to see if the word s
of the enactment will bear an interpretation in conformity wit h

this view.
"If a statute, intended to embody in a code a particular
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HUNTER, c .J . branch of the law, is to be treated in this fashion, it appears to

1903

	

me that its utility will be almost entirely destroyed, and th e

Jan. 21 . very object with which it was enacted will be frustrated . " And
again, at p. 145, " that an appeal to earlier decisions can only be

HINIO
N ELECTRIC justified on some special ground , " and again, " the Act was cer -

Co .

	

tainly not intended to be merely a

	

acode of the existin g law. Itv .
BANK of is not open to question that it was intended to alter, and di d

MONTREAL
alter it in certain respects. And I do not think that it is to b e
presumed that any particular provision was intended to be a

statement of the existing law, rather than a substituted enact-

ment . " To the same effect, per Lord Halsbury, p. 120 ; per Lord

Selborne, p . 130 ; per Lord Watson, p. 134 ; per Lord Macnagh -

ten, pp . 160, 161 . If all this is so, then it is unreasonable fo r

me to suppose that the Parliament intended that the code shoul d
remain silent on this question, and that the bankers' liability
should be determined by the pre-existing law .

Lastly, the language of section 24 itself chews, I think, th e

intention of the Legislature . It says, " subject to the provision s

of this Act. " If it was intended that we were to look outsid e
the Act, as well as at the Act itself, the natural expression i n

the case of a codifying Act would have been " subject to th e
laws and statutes now in force and to the provisions of this Act " :

but we are not to read into the Act limitations not to be foun d
there : see per Lord Halsbury, Bank of England v . Vagilano

Judgment Brothers, supra, at p . 120 ; per Lord Selborne, ib . pp. 129, 130 ; per

Lord Herschell, ib . p. 146 ; per Lord Macnaghten, pp. 160, 161 ;

see also per Lord Halsbury in Salomon v . Salomon di Co. (1897) ,

A.C. 22 at p . 34 . I have not overlooked the fact that the cap-
tion of the Imperial Act calls it an Act to codify the law relating

to bills of exchange, etc ., and that the expression to codify the

law has been left out of the title of the Canadian Act, but thi s

omission, if it makes either way, seems to me to make in favou r

of the theory that the Canadian Act was intended to modify an d

alter as well as codify the law .

For these reasons, I think the plaintiff is entitled to judgmen t

with costs, which I should have allowed only on the County

Court scale were it not for the fact that I am given to under-

stand the action is a test one .
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HOSKING v. LE ROI No. 2, LIMITED.

11Tnstee ond servant—Common employme,it—Former servant's negligence—
Liability Act—Trial—Party bound by course of.

MARTIN, J .

1902

Dec . 18 .

FULL COUR T
Where a party frames an action for negligence at common law and als o

under the Employers' Liability Act, but at the trial attempts to de-

	

1903

velop a case at common law and fails, he will not be granted a new Jan . 28 ,

trial in order to try to establish a case under the Employers' Liabilit y

Act .

		

HUSKIN G
2.

In an action for personal injuries the jury found that the defendants were LE Rol
negligent in not providing proper and accurate working plans of a

mine, and that such neglect was the cause of the accident, but they di d

not specify what person or official was guilty of the negligent act . The

plans were prepared by the defendants' engineers who were com-

petent, and who had left the defendants' employment before the in-

jured person entered their employment .

Held, the defendants were not liable either under the Act or at commo n

law .

Per IRVING, J. : The doctrine of common employment is applicable wher e

the servant because of whose fault the accident happened had left th e

employer's service before the injured servant entered his service.

Decision of MARTIN, J ., affirmed .

APPEAL from the judgment of MARTIN, J., at the trial dismiss-

ing the plaintiff's action .
This was an action brought by the widow and children of

Charles Hosking, a miner, who was killed while working in a
shaft of a mine belonging to defendants, to recover damages fo r

the death of the said miner, the action being framed under the
Employers ' Liability Act and also at common law .

Hosking when killed was working with three other men at a statement
point about 165 feet below the 700 foot level in what was calle d
the Josie shaft .

What was known as the Annie shaft was in another sectio n
of the mine, and about 400 feet distant from the Josie shaft an d
above the 300 foot level . The sinking of the Annie shaft had

been discontinued in November, 1900, but shortly before th e
accident operations on it had been begun ; it was partly filled
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MARTIN, J .

1902

Dec . 18.

FULL COUR T

1903

Jan . 28 .

F1osaiN G

LE Rol
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with water (about 75 feet of water in a sectional area of abou t

96 square feet) and an upraise to connect with it was begun fro m
the roof of the 300 foot level . When the upraise had been run

about twelve and a half feet above the 300 foot level the wate r
broke through into the Annie shaft and rushed along the 300
foot level to the Josie shaft and down it on to Hosking and hi s

fellow workmen with the result that Hosking and another wer e
killed .

The course of the trial, which took place before MARTIN, J . ,

and a jury at Nelson, was directed towards establishing a cas e

against the defendants at common law. The jury returned th e
following verdict :

(1.) Have the defendants, or their servants, done anything

which persons of ordinary care and skill under the circumstance s
would not have done, or have they or their servants omitted t o
do anything which persons of ordinary care and skill under th e
circumstances would have done ? Yes .

(2.) If yes ; what was it ? Failure of the defendant Com-
pany to provide proper and accurate working plans of the Anni e
shaft shewing the distance between the roof of the 300 foot leve l
and the bottom of the Annie shaft.

(3.) Have the defendants or their servants by such act of
commission or omission caused injury to the plaintiff ? Yes .

(4.) If you find in answering the first question that th e
Company or its servants was or were guilty of any act or omis-
sion, who was or were the person or persons, if any, who did suc h
act or made such omission ? The defendant Company .

(5.) Damages, if any ? Total $5,000, divided as follows :
Elizabeth Jane Hosking (widow), $3,000 ; William John Hosk-
ing (son), $1,150 ; Stanley Hosking (son), $850.

On the motion for judgment His Lordship gave judgment as
follows :

In giving judgment on this motion, I think it only necessar y
to say this case has given me not a little difficulty, but as th e
result of the application of the findings of the jury to the case s
cited, I am unable to do otherwise than allow the motion t o
enter judgment in favour of the defendant Company ; in so
doing I make use of the language used by Chief Justice Erie in
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the somewhat similar case of Searle v. Lindsay (1861), 31 L.J . ,

C .P. 106 at p . 109 : " I can only say that the conclusion of law

	

190 2

was forced on me both at the trial and now, for I never remem- Dec . 18 .

ber having had a case which more moved my feelings and mad e
me desire that the plaintiff should have compensation for th e

injuries he has sustained. " There will be judgment in favour of
the defendant Company.

Since the discontinuing of the work on the Annie shaft in HUSKING

November, 1900, Mr. Thompson had been appointed general LE
v
Ro r

manager by the defendants, and amongst the old plans he foun d
a plan of the shaft which had been prepared in the course o f

their duties by either Mr. Stewart, who was the first engineer o f
the mine, or by Mr. Turnbull, his successor, and both of who m
had left the employ of the Company before Mr . Thompson was

appointed manager and before Hosking commenced work . In
re-commencing work on the shaft this plan was used, and o n

account of an inaccuracy in it the accident happened .

	

Statement

The evidence shewed that each of the engineers was compe-

tent.
The appeal was argued at Victoria on the 27th and 28th o f

January, 1903, before HUNTER, C .J ., WALKEM and IRVING, JJ.

S. S. Taylor, K.C., for appellant : The cause of the accident
was the wrong information given to Mr. Thompson by the Corn-
pany ; the plan lacked a vertical projection of the shaft . The
Company is liable both at common law and under the Employ-
ers' Liability Act .

At common law they are liable because they gave Thompso n
improper data ; if it should be held that this inaccurate plan wa s
not the proximate cause, but that Thompson should have cause d
an examination to be made then the plaintiff's action under th e
Act is sustained . He cited Blyth v. Birmingham Water Works Argument

Co . (1856), 11 Ex . 784 ; Metropolitan Railway Co. v. Jackson
(1877), 3 App. Cas. 193 at p. 203 ; Wood v . Canadian Pacifi c

Railway Co. (1899), 30 S .C .R. 110 at p. 113, and Crafter v.

Metropolitan Railway Co . (1866), L.R. 1 C.P. 300 at p. 305 .
The defence of common employment is not open to the Com-

pany because both Turnbull and Stewart had left before either
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MARTIS, J . Thompson or Hosking came : see Eversley, 963-4 ; Pollock o n

1902

	

Torts, 6th Ed ., 97-99 ; Lord Cairn's judgment on this point i n

Dec . 18 . Wilson v. Merry (1868), L.R. 1 H.L. (Sc .) 326 ; 19 L T.N.S. 30.
is not agreed with by the other members of the Court and se e

FULL COURT
Johnson v. Lindsay & Co . (1891), A.C. 371 at pp. 378, 380, 383 ,

1903

	

386, where parts of his judgment are questioned ; he cited also
Jan . 28 . Smith 's Master and Servant, 382 ; Gilbert v . Corporation of

HosKINO Trinity House (1886), 17 Q.B.D. at p. 799 ; Warburton v.

LERoz Great Western Railway Co . (1866), L.R. 2 Ex. 32, 33 ; Perkins

v . Dangerfield (1884), 51 L.T.N.S. 535 and Wood v. Canadian

Pacific Railway Co . (1899), 6 B.C. 561, where cases are collected .
The Court can find any fact it chooses in a case like this where no

facts are in dispute.
Davis, K.C., for respondents : The doctrine of common em-

ployment is not the law, it is only an example of the law, an d
the employer is only liable if he does not supply proper machin-

ery, etc ., and whether the accident was caused by the negligenc e
of a former servant makes no difference ; Lord Cairn's judgment
on this point was not questioned in Johnson v. Lindsay d Co . ,

supra . He cited Webster v . Foley (1892), 21 S .C.R. 580 ; Ra-

jotte v . Conu7 ;r,n, Pacific Railway Co . (1889), 5 Man. 365 ;

Wood v . Ca ' , i 7 a a Pacific Railway Co., supra, and 30 S.C .R .

113, and Lloyd v . Woodland Brothers (1902), 19 T .L.R. 33.

At the trial, counsel for plaintiff confined himself almos t
Argument entirely to making a case at common law ; he never took th e

position that Thompson was negligent in not making a surve y

because that would have defeated his common law action ; his

two positions were inconsistent, so he elected to take that a t

common law, and he is bound by it ; the plaintiff can't get a ne w
trial in order to get an answer on some other point about Thomp-

son being negligent .
If the Company did not supply Thompson with proper infor-

mation it was the negligence of either Turnbull or Stewart, a s
theirs was the only report that could be looked at, and the y

occupy the relation of fellow servants with Hosking ; see Rudd

v. Bell (1887), 13 Ont . 47 ; Matthews v . Hamilton Powder Co .

(1887), 14 A .R. 261 ; Howells v . Landore Steel Co . (1874), L .R.

10 Q.B. 62 and Hedley v . Pin/raey c Sons Steamship Co . (1894) ,

A.C . 222 .
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[HUNTER, C.J . : Assuming Mr . Taylor has put himself in suc h
a position as to be estopped from asking for a new trial, wha t
powers has the Court itself ?]

Your Lordship thinks it a hardship on the plaintiff, but " hard
cases make bad law. " A party must be bound by the positio n
he takes at the trial ; the only ground on which this case coul d
be sent back for a new trial would be on the ground that the
verdict was perverse, but that can't be argued as it is the on e
counsel wanted and the Judge was satisfied with it .

Taylor, in reply : The principle in reference to common em-
ployment is that the injured person and the one whose negli-

gence caused the injury were in a common service workin g
together at the same time. He cited Connecticut Mutual Life
Insurance Co. of Hertford v . Moore (1881), 6 App. Cas. 644
at p. 653 and Thurburn v. Stewart (1871), 7 Moo . P.C .X.S. 334.

HUNTER, C .J . : Although disposed to enter judgment in thi s
case in favour of the plaintiff, I do not see any legal ground on
which it can be done . So far as the liability of the defendant
Company is concerned under the Employers' Liability Act, ther e
is no act of negligence found by the jury in respect of which
this Act would make the Company liable .

The whole course of the trial was directed towards establish-
ing a case against the defendant Company at common law, no
doubt with a view to larger damages than could be awarded HUNTER, aJ .

under the Act. But the findings, which it was argued estab-
lished the liability at common law, do not, when viewed in the
light of the evidence, amount to a finding that the Company wa s
negligent in not providing adequate materials or plant, etc., but
rather to a finding that some employee was negligent or inac-
curate in his work on the plans . What plans there were wer e
made either by Stewart or Turnbull, and there is no evidence to
shew that either was incompetent, but, on the contrary, the evi-
dence spews that both were competent, and it is well settled tha t
at common law the Company is not liable for the negligence o f
a competent employee .

It was suggested rather than argued that we should send th e
case down for a new trial, although there is no complaint on the
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MARTIN, J . score of mis-direction, or non-direction . As to this, a new tria l

1902

	

is not granted to try a case in a new way : Glasier v . Roll s

Dec. 18 . (1889), 42 Ch. D. 436 at p . 459 .

Not only so, but, although it was open on the pleadings t o
FULL. COURT

prosecute the attack under the Act, counsel plainly elected t o
1903

develop a case at common law.
Jan . 28 .

	

The appeal must be dismissed .
HOSKING

WALKEM, J . : I agree. This case is very similar to Wood v .

Canadian Pacific Railway Co . (1899), 6 B.C. 561, for the notes

of the evidence and of the course adopted by the plaintiff 's coun-

sel at the trial, and address of counsel for the plaintiff plainly
shew that more reliance was placed upon the liability of the de-

fendant Company under its common law phase than under th e

Employers' Liability Act . In fact, the plaintiff's counsel, i n

addressing the learned trial Judge, laid particular stress on the

plaintiff's common law right to a verdict ; and the verdict being

for much more than would have been allowed under the Ac t

tends to shew that the jury acted in view of counsel 's observa-

tions.

IRVING, J . : I agree. I also wish to point out that the ques-

tions submitted to the jury were not the questions usually aske d

in an action under the Employers ' Liability Act.

Of those submitted, the first and third are questions usuall y

put in a common law action, as suggested by Brett, M .R., in

Bridges v . Directors, ctc., of North London Railway Co. (1873-4) ,

L .R. 7 H.L. 213. The fourth is a " defence," its object is to brin g

into play the doctrine of common employment.

IRVING, J . I accept the dictum of Cairns, L .C., that an employers' exemp-
tion from liability for an accident to a servant happening be-

cause of the fault of a fellow servant is applicable to a past
servant not in the employ of the employer at the time of th e

accident ; because the doctrine of common employment depend s
not upon the common employment as one would suppose, bu t

upon the contract entered into by the master with his servant .

As to the so-called right of the jury to return a general ver-

dict, I think a general verdict would only be proper where the

2 .
LE Rol

WALKEM, J .
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trial Judge has by his charge prepared the way for such a ver-
dict . Whether he will charge the jury with a view to obtainin g
answers to questions, or for a general verdict is a matter of dis-
cretion for the Judge .

Appeal dismissed .

557

MARTIN, J .

1902

Dec . 18 .

FULL COURT

1903

Jan . 28 .

HoSKI\G
V .

LE Rol

RE IBEX MINING AND DEVELOPMENT COMPANY O F
SLOGAN, LIMITED LIABILITY.

Winding up—Mechanic's lien—Priority—Jurisdiction of Court to order—
Notice to parties affected—Order made without jnrisdiction—Substantiv e
proceeding or appeal from .

1903
The holders of mechanics' liens filed against mineral claims owned by a April 9

.
company which was subsequently ordered to be wound up, recovered 	

judgment thereon in the County Court the same day the winding-up RE IREX
order was made . In the list of creditors made up by the liquidator COMPAN Y

the lien claimants did not appear as secured creditors, but as judgment
creditors . The winding-up order was made on the petition of Holmes ,

a surveyor, who held the field notes of the survey made by him an d

who afterwards proposed that he advance the moneys necessary to ob-

tain Crown grants of the claims and retain a lien on them until he wa s
paid : the liquidator applied to the Court for leave to accept the pro-

posal and an order was made, without notice to the lien holders, givin g

Holmes a first charge on the claims for his debt and the amount ad-

vanced by him : afterwards, on Holmes' application, an order wa s

made, on notice to the liquidator but without notice to the lien holders ,
that the claims be sold to pay his charge .

The lien holders did not appeal from either of the last orders, but applie d
for leave to enforce their security and that they be declared to have
priority over Holmes :

Held, by the Full Court (reversing DRAKE, J. ,who dismissed the application) ,

that the order giving Holmes priority over the lien holders was mad e
without jurisdiction and the lien holders were not bound by it .

APPEAL from an order of DRAKE, J.
On the 17th of August, 1897, the applicant Adams and

DRAKE, J .

190 2

(T . 7 .

FULL COURT
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DRAKE, J . others filed mechanics' liens against the Ibex mineral claim, on e

1902

	

of the claims owned by the Company, and on 19th November,

Aug , 7, 1897, they recovered judgment thereon in the County Court o f

Kootenay, the amounts of the liens aggregating $1,406 .26. On
FULL COURT

13th November, 1897, a petition for the winding up of the Coin -
1903 pany was filed on behalf of W. J. H. Holmes, who had a clai m

April 9 . against the Company for $520 .65 for surveying and locatin g

RE IBEX some of the Company 's claims, including the Ibex .
COMPANY

The petition for the winding up chewed that Adams and other s

had commenced an action in the County Court to enforc e

mechanics' liens . On 19th November, a winding-up order wa s

made. In the course of the winding up proceeding a list of cred-

itors was made up by the liquidator, but the lien claimants di d

not appear in the list as secured creditors but only as judgmen t

creditors and as entitled to the three months ' preference on

account of wages. The affidavit of Adams filed with the liquida-

tor verifying his claim was as follows :

" The Ibex Mining and Development Company of Slocan, Lim -

ited Liability, is justly and truly indebted to me in the sum of

$205 .50, and judgment was, on the 19th day of November, 1897 ,

recovered by me against the said Company for that amount.

" I hold as security for the payment of the said sum, judgmen t

for a lien on the Ibex mineral claim, the property of the sai d

Statement Company, which security I value at the full amount of m y

said claim.

" As a part of said judgment the said Company are justly an d

truly indebted to me in the sum of $166 for work done and

labour performed by me for the said Company from and after

the 19th of August, 1897 . "

Some of the other judgment creditors filed similar affidavit s

and as to some others it did not appear how they verified thei r

claims. On 28th November, 1898, Holmes proposed to th e

liquidator that he be allowed to pay for and obtain Crown grant s

for the Ibex and three other mineral claims owned by the Com-

pany, and in consideration of his so doing that he should be

allowed to retain possession of the Crown grants until such tim e

as he should be paid his debt and the moneys advanced . The
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liquidator applied to the Court on 13th March, 1899, for leave DRAKE, J .

to accept the proposal and an order was made by DRAKE, J .,

	

190 2

which after reciting the proposal and that Holmes had a lien on Aug . 7 .

the field notes without which Crown grants could not be obtain -
PULL COURT

ed, ordered that Holmes should have a first charge on the claims

	

—

for the amount of his claim, and also the Crown grant fees (sub-

	

1903

jest only to the claim of the Crown for $100, the Company ' s free April 9 .

miner 's certificate fee), and that the grants when issued should RE IBE X

be deposited in the Bank of B . N. A., to the joint order of the COMPAN Y

liquidator and Holmes pending payment . It did not appear tha t
Adams and the other lien holders had notice of the liquidator' s
application for leave to accept the Holmes proposal .

Mr. Whealler acted as the solicitor for Adams and the othe r
lien holders in the mechanic's lien action in the County Court ,
and he was also solicitor for Holmes in presenting the winding -
up petition, and after the order for winding up was made h e
became the solicitor for the liquidator .

Holmes obtained the Crown grants which were deposited in th e
Bank in accordance with the order, and on 21st May, 1902, upon
his application an order was made by DRAKE, J ., ordering tha t
the claims be sold to pay Holmes' charge. This order was date d
21 s t May, 19 02, but was not settled and taken out until 30th Statemen t

August, following . The liquidator was notified of this applica-

tion but it did not appear that Adams and the other lien holder s
were notified . Adams did not appeal against the order of 13t h
May, 1899, but on 21st July, 1902, a summons was taken out o n
his behalf asking that he and the other lien holders be allowe d
to enforce their security and that they be declared to hav e
priority over Holmes .

The summons came on for hearing before DRAKE, J., who
dismissed it, his reasons for judgment being as follows :

is matter the petition for winding up was filed 13th Nov -
ember, 1897, and an order was made by the Chief Justice on
19th November winding up the Company .

The winding up proceedings went on in due course, the list of DRAKE, J .

contributories was made and approved by the Court, shewing a
large nominal amount due by a considerable number of persons .
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DRAKE, J . What steps have been taken by the liquidator to realize does not

1902

	

appear on these proceedings .

Aug. 7 .

	

The debts and claims were duly advertised for in January ,

- - -- 1898, and the present applicants on 23rd February, 1898 ,
FULL COUR T
_

	

claimed that they held security as lien holders in the Ibe x
1903 claim. The liquidator did not deal with the claim under sections

April 9 . 62 or 67, and the claim does not appear in the list of claims as a

RE IBEX secured claim. The claims were finally settled and these per -
COMPANY sons simply appear as judgment creditors on judgments obtaine d

19th November, 1897 .
According to a decree made by Judge FORIN, before whom the

actions were tried, these parties were entitled to mechanics' liens
upon the Ibex mineral claim, which is one only of the five

claims belonging to the Ibex Company.

The first question which has to be decided is whether thes e
parties have any priority over the general body of creditors by

having obtained their judgments on the same day the order fo r
winding up the Company was made.

Mr. Peters claims that these parties are secured creditors a s
lien holders, and are entitled to carry out the decree of 19th
November, 1897, by a sale of the property.

Under section 7 of the Winding Up Act the winding up of th e
business of the Company commences at the time of service o f
notice of the presentment of the petition for winding up.

DRAKE, J . This apparently was on 13th November, 1897, and by section 1 3
the Court may, on application after presentment of the petition ,
restrain further proceedings in actions or suits, but after th e
order is made all proceedings in actions or suits are stayed, se e
section 16, and every proceeding to obtain execution is void ; and
by section 66 no lien shall be created by the issue of any writ o f
execution, or by the filing or registering of any memorial or judg-
ment or the issue of any attachment or garnishee order or othe r
process or proceeding, if before the payment of the moneys under
such writ or other proceeding, the winding up was commenced .

Under these sections no steps can be taken to enforce Judg e
FoRfN's order without leave of the Court.

But have these parties any priorities as secured creditors ow-

ing to the fact that their mechanics' liens were declared to be
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proved on the same day the Company was ordered to be wound DRAKE, J .

up ? I have pointed out that by section 7 the winding up had

	

190 2

commenced on 13th November, and although no application Aug . 7 .

was made to restrain these proceedings, yet in my opinion the

	

---
FULL COURT

Court could not give a priority to creditors after the commence-

	

—
ment of the winding up ; they were entitled to carry on their

	

190 3

proceedings to judgment, and I think if the liens had been ad- April 9 .

judicated upon prior to the winding up these men would stand RE IRE x

in the position of secured creditors . But whether the present- "'ANY

ment of a winding-up petition bars the remedy, or whether i t

requires a winding-up order, I am equally of opinion that the
position of these lien holders cannot be asserted against the othe r

creditors of the Company. The day on which the order wa s
made for winding up cannot be dealt with in fractions, to do s o
would Iead to endless confusion. Judge FoRIN's order was mad e
about 600 miles east, namely, at Nelson, and the winding-u p
order was made in Victoria . In my opinion the whole day mus t

be considered as covered by the order, and therefore the windin g
up supersedes all other proceedings directed against the assets

of the Company. There is another point which was not touched
upon, but seems to me material . There has been a lapse of fou r

and a half years and no steps have been taken to assert the righ t
which is now so strongly insisted on . The liquidator has bee n

incurring expenses which would not have been done if, as h e
says, the only available asset is this Ibex mine . Orders have DRAKE, T .

been made under the view that the assets should be sold under
the winding-up proceedings, and the lashes of the present appli-

cants would, in my opinion, bar the present application .
A further question was discussed with regard to W . J. H .

Holmes ' position. He was the petitioning creditor, and he als o
obtained a lien for his debt in consideration of his giving up cer-
tain documents he had in his possession, which were necessary to
enable the liquidator to obtain Crown grants of the mines, and
thus save the expenses of working the claims, which would hav e
become a serious charge and which there was no money to meet .
I am not clear that all the circumstances necessary for the Cour t
to adjudicate were placed before it when the order was mad e
granting a first charge to Holmes ; but whether that was so or
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not, I do not think it necessary to decide that question on thi s
summons. I therefore dismiss this summons with costs .

Aug. 7 .

FULL COURT
at Victoria, on 6th February, 1903, before HUNTER, C.J., IRVIN G

1903

	

and MARTIN, JJ .
April 9 .

Peters, K.C,, for appellant : At the time the Company went
RE IBEx into liquidation Adams and his associates had a valid lien unde r
COMPANY

the Mechanics' Lien Act : they acquired the lien by doing th e
work and all necessary steps were afterwards taken to preserve

it. The presumption is that the County Court judgment wa s
obtained at a time when it could be legally obtained : where i t

is necessary to determine rights the Court will inquire into frac-
tions of a day : see In re North : Ex parte Hasluck (1895), 2 Q .
B. 269 ; Broderick v. Broatch (1888), 12 P. R. 561 and Clarke v .

Bradlavgh (1881), 8 Q. B. D. 63 .

A mortgagee or lien holder should be given leave to proceed

with his action unless the liquidator can show that he will get
the same relief in the winding up : see In re David Lloyd d Co .

(1877), 6 Ch . D. 339 .

The order giving Holmes a prior charge was made withou t

notice to Adams and was made without jurisdiction .

Liens are preferential claims in winding up proceedings : see

Argument Re the Empire Brewing Co. (1891), 8 Man . 424 .

Duff, K.C., for Holmes : The order of 13th March, 1899, gav e

Holmes a charge, and the order of 21st May, 1902, directed a
sale under his charge and there has been no appeal from either

order : the order of 13th March can't be ignored and Adam s

allowed to proceed with his action : in order to have a right t o

proceed he must shew that he has a valid lien on these claims
and that the order of 13th March was one the Judge could no t

make under any circumstances that could arise in this case : In
re Padstow Total Loss Assarailee Associatioi, (1882), 20 Ch .

D. 137 .

In winding-up proceedings where an order is made on the ap-

plication of the liquidator by the Judge who has the conduct o f

the proceedings, it must be presumed to be regular .

56 2

DRAKE, J .

1902

Adams appealed to the Full Court and the appeal was argued
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Adams' claim is on a wrong basis : it only amounts to a DRAKE, T .

preferential claim for wages .

	

190 2

The County Court judgment was obtained in defiance of the Aug . 7 .

Act which says that all actions are stayed when the winding-up
FULL COUR T

order is made : the winding up relates back to the first momen t
of the day and takes priority. Fractions of a day are not

	

190 3

counted in respect of judicial process .

	

April 9 .

Peters, in reply : We are not bound by the liquidator's action RE IBEA

in not entering our claims properly in list . He referred to In re
COWAN )

Regent 's Canal Iroaworles Co . : Er, pui e te Ga i'ssell (1875), 3 Ch .
D. 411 .

9th April, 1903 .

HUNTER, C.J . (after stating the facts, proceeded) : There is
nothing to chew that the lien holders were notified of the appli-
cation to give Holmes a first charge on the claims, or that they
were aware of its being made ; and very probably if they had
been made aware of it they would have appeared and objecte d
on the very reasonable ground that however equitable, as agains t
the Company, it might have been to give him a first charg e
against the Ibex claim (the only claim with which they wer e
concerned) it was not equitable as against them to give him a

charge as against that claim for his services in connection wit h
the other claims. On the other hand, although the list o f

creditors does not spew that they were lien claimants under the
Mechanics ' Lien Act, that fact was made known to the Court, KUNTE R

if not by the affidavits already referred to, then at any rate by
the petition for the winding-up order, the 13th paragraph o f
which sets forth their claims in full .

Technically, no doubt, the order of the 13th of March, 1899 ,
was made on the application of the liquidator in the genera l

interests of the estate, but it is also beyond doubt th the appli-
cation was made in the particular interest of Hof

	

in t

could not have been made without his consent . TiH Lei ng .

it seems to me that he was concerned to see to it that ; ny per ;,l i
who might be interested in, or prejudiced by the order, wa s
notified of the application, or else that he took the benefit of i t
at the risk of such parties afterwards objecting that they should
not be bound not having been heard ; and I apprehend that the
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DRAKE, J . fundamental principle that no man is bound by an order whic h

1902

	

he has had no opportunity to contest is of as much force i n

Aug . 7 . winding-up proceedings as in any other proceedings, other than

proceedings in rem .
FULL COURT Then again, it is quite clear that if the lien holders had bee n

1903

	

notified, and had come in and contested the application, th e
April 9 . Court could not have taken away the priority which they ha d

RE IBEX acquired under the statute by the filing of their liens . It is
COMPANY beside the mark to say that the order was a salvage order, a s

they could have said, " We prefer, so far as we are concerned, t o

leave the Ibex claim in state quo, and to take our own course a s
to how we shall guard our interest in the property, and if any -

one else wishes to go to any expense in the matter it must not
be at the expense of our priority ." Possibly if they had been

notified, having come into the winding-up proceedings, the y
would have been bound by the order on the ground of acquies-

cence, so long as it stood . But not having been notified, what i s

their position ? It was said that they had acquiesced in the

order, but I see no trace of this on the material before us, for a s

Turner, L.J ., says in Stewart's Case (1866), 1 Chy. App. 587-8 ,
" Acquiescence is founded on knowledge, and a man canno t
be said to acquiesce in a transaction if he is not proved to hav e
had knowledge of it. "

Now I do not see any proof that they were aware of what
HUNTER, aa . was being done . It cannot be said that because Mr . Whealler,

who was the solicitor who filed their claims, and who afterwards
became the solicitor for the liquidator, knew what was going o n

his knowledge was their knowledge, as, when he began to act for
the liquidator, he began to act in the interest of the entire body
of creditors, and his duty to them might have compelled him t o
call the lien holders ' claim to priority in question. There

being nothing to chew that he had ever informed them of
what was going on, or that they knew from any other source ,
until long after the time for appealing had expired and shortl y
before they took out their summons, it is impossible to hold that

they acquiesced in the proceedings .
On the 21st of July, 1902, they took out a summons to b e

allowed to enforce their security before an order for the sale of
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the claim to realize Holmes' charge which had been made on his DRAKE, J .

application, but without any notice to them, had been drawn up, 1902

and this summons was dismissed on the ground that they were Aug . 7 .

barred by their laches, and also on the ground that their liens
FULL COURT

could not take priority over the general body of creditors, as judg-

	

—
1903

ment therefor was recovered on the same day that the winding -
up order was made. But, as I have already said, I do not see

April 9 .

how they can be held to have been guilty of laches, and their RE IBEX

liens took effect from the date of the filing and not from the date
COMPAN Y

of the judgment, as will appear by perusal of sections 4, 6, 8, 1 7
and 24 of the Act .

Then it was contended by Mr . Duf, in the course of a vigorou s
argument, that the lien holders could not get on until they ha d
got rid of the order, and that the only way to get rid of it wa s

by way of appeal, and as they had not appealed their summon s
was rightly dismissed. I think not. In the first place, accordin g
to the decision in Siang v. Lung (1901), 8 B .C. 423, this Court
would have had no power to extend the time for appeal, in whic h
case the result would be that a man might lose his rights o f
property by reason of his being unable to appeal against a n
order affecting those rights, because he had no knowledge, unti l
after the time for appealing had lapsed, that any application ha d
been made. But, of course, it may be said that this decision wa s
erroneous, and that if certain rules had been brought to th e
attention of the Court the decision might have been the other HUNTER, C .J .

way. However, it is not necessary to go into this, as, for th e
purpose of the argument, I will assume that this decision wa s
wrong, and that this Court, if moved, had the power to extend .
Even then, I do not think that the lien holders were bound to g o
to the expense of an appeal in order to have it formally declare d
that the Court had no jurisdiction to take away their priority
without their consent, but I think that both they and the Cour t
were entitled to regard the order as having been made withou t
prejudice to their rights, especially as the existence of thei r
security had been made known to the Court by Holmes himsel f

in his petition . Nor is the case of In re Padstow Total Loss

and Collision Assurance Association (1882), 20 Ch. D. 137, in-
voked by Mr. Duff, opposed to this view, as that was a case in
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FULL COURT
one would gather that the reason is that a winding-up order i s

1903

	

really an order in rem, ; but this idea is dispelled by the case o f
April 9 . In re Bowling and Welby's Contract (1895), 1 Ch . 663, which

RE IBEX shows that a winding-up order does not bind strangers to the
COMPANY proceedings. Moreover, the shareholder was not even bound t o

appeal, as according to In re Rational Permanent Building

Society, Ex party Williamson (1869), 5 Chy. App . 309, he migh t

have got leave to move to discharge the order. But however

this may be, I do not see upon what principle every order mad e

in the subsequent proceedings can be held to bind everyone,

whether notified or not, unless appealed against . If the order

was intended to put aside the priority of the lien holders, then

it was pro tanto made without jurisdiction, and therefore void as

HUNTER, c .a against them, and the lien holders were not bound to get rid o f

it by an appeal or other proceeding before taking out thei r

summons : see per Jessel, M.R., in Cape Breton Company v .

Fen (1881), 17 Ch. D . 198 at p. 202 ; also McLeod v . .Yoblc

(1897), 28 Ont . 528, where it was held that an injunction issue d

without jurisdiction was void, and could be disobeyed with im-

punity .
I therefore think that the appeal should be allowed ; that th e

list should be amended so as to shew that the lien holders clai m

under their liens ; and that the summons should be referred back

to the learned Judge with a declaration that the order of the

13th of March does not affect the priority of the lien holder s

under their liens . The appellants should have their costs of th e

appeal, but the costs of the summons should be reserved to b e

dealt with below.

IRVING, J. (after stating the facts, proceeded) : This salvage

proposal had certain advantages for the Company, and on th e
rRVi c,r . 13th of March, 1899, the liquidator obtained the leave of th e

Court to accept it, but Adams was not a party to that applica-

tion . It is contended now that the order thus obtained is a goo d

DRAKE, a . which it was held that if a shareholder, and possible contribu-

1902

	

tory, wished to escape the consequences of a winding-up orde r

Aug . 7 . made by a Court of competent jurisdiction, his right course wa s

to appeal. Some language is used in the judgments from which
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and sufficient order binding on Adams, and that it had the effect DRAKE, J .

of giving Holmes a lien in priority to the lien of the applicant .

	

1902

Holmes, acting on the order, obtained the Crown grants and Aug . 7.

deposited them in the Bank, and in May, 1902, applied for leave
FliLL COGR T

to enforce the lien conferred upon him by the order of the 13th

	

—

of March, 1899 .

	

190 3

In July of 1902, Adams brought the present application by Apri l

summons, following the practice laid down in In re Regent's RE IBE X

Canal Ironworks Co . : Ex parte Grissell (1875), 3 Ch . D. 411 .

	

COMPANY

Mr. Justice DRAKE refused this application, and from his de-

cision the present appeal is taken . It seems to me to be plain
beyond question that Adams ' security cannot be interfered with

or displaced unless he has waived it, and there is no evidence o f
such waiver. It is suggested, but not on affidavit, that Adam s

was present or signed a consent to the order of the 13th o f
March, or, at any rate, that he stood by after learning of th e
order, but I do not think that it is sufficient that a suggestio n

like that should be made in argument without more. There is ,
in fact, no foundation whatever on which such a suggestion can

be based. I think that as the order of the 13th of March omits IRVING, J.

to state that Adams was in any way a party to the application ,
the onus is now on Holmes to chew, by affirmative evidence, tha t
Adams has done something to lose his priority .

It is said that the application was not made by Homes ; that i t
is binding on all parties because it was made by the liquidator .
The answer is Holmes was at liberty to refuse to part with hi s
money until he was satisfied that Adams was bound by the order
of the 13th of March.

I think the appeal should be allowed with costs .

MARTIN, J. : It was admitted during the argument that th e
question turned on the fact of notice, or not, to Adams . If he
had notice, actual or constructive, then the order complained o f
(dated 13th March, 1899), being one the learned Judge ha d
power to make, should not now be interfered with, especially as

MARTIN, J .

it was one which, in my opinion, was in the interest of the estat e
as a whole as regards the great bulk of the property which was
preserved or saved by its effect .
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In determining this question of notice to Adams, it is neces -

FULL COURT
clearest manner the incorrectness of such recital . But the order

1903

	

chews on its face that it was made on the application of the
April 9 . liquidator at the instance, and primarily for the benefit o f

Rr IBEX Holmes, and it is not suggested therein that Adams had notic e
COMPANY thereof, though Holmes knew that Adams had a mechanic's lien ,

and so stated in paragraph 13 of his winding-up petition .

The onus therefore being on Holmes to establish the fact tha t
Adams had notice, I have examined the documents and rules re-
ferred to to see if it could reasonably be said that Holmes had

satisfied that onus, with the result that I have come to the con-
clusion, after some hesitation, that he has not done so .

I may add that it would have been of much assistance had the
MARTIN, J.

solicitor who acted for both Adams and the liquidator at variou s

stages of the proceedings been able, in his affidavit of 17th July ,

1902, to define more exactly his relationship to those persons a t
stated times, and generally given more definite information, bu t
the matter must now be dealt with on the evidence before th e
Court .

I agree with what the learned Chief Justice says as to th e
disposition of this appeal and costs.

Appeal allowed .

56 8

DRAKE, J .

1902

	

sary to ascertain on whom lies the onus of proving it. If the
Aug . 7 . order recited the fact that Adams appeared at the hearing or
—

	

had notice, then the onus would be on Adams to establish in the
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REX v. AH WOOEY.

	

MARTIN, J .

Evidence—Witness—Form of oath for Chinese witness—King's, or "Chicken"

	

190 2

oath .

	

Oct . 26 .

Form of Chinese oath settled for cases of gravity.

	

IPE X
v .

Westminster Assizes, October 26th, 1902, before MARTIN, J .
Are WOOEY

Trial of the accused, a Chinaman, for murder .

Bowser, K.C., and Fell, for the Crown .
Wilson, K.C., and Bloomfield, for the prisoner.

On a Chinese witness, Chong Fon Fi, not a Christian, bein g
called for the Crown, it was proposed to swear him through the
interpreter in the manner generally adopted in the Courts of

Statement
this Province, i . e., by writing his name on a piece of paper an d
burning it, at the same time declaring that he would tell th e
truth : the consumption of the paper by fire signifying the fat e
of his soul if he should fail to do so .

Wilson, K.C. : I object to this form of oath and am instruct-
ed that there is another form of greater solemnity and which
will be more binding on the witness' conscience ; it is commonly
called in this Province the " Chicken " oath, and I ask in a cas e
of this gravity that it be administered.

Whereupon His Lordship interrogated the local interpreter ,
Charlie Loo Fook, and also the official interpreter from Victoria ,
Yip Wing, who was present in Court assisting the Crown, an d
instructed them to examine the witness on the point, which

Argumentbeing done, they informed the Court that the oath which i s
known to the Chinese in British Columbia (almost all of whom
come from the Province of Canton) as the King's oath, or, a s
the white people call it, the " Chicken " oath, was the more bind -
ing.

Per curiam : Let the witness be sworn by the King's Oath .

Witness sworn accordingly .
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1902
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A discussion arising on the form of said oath, it was finall y

settled by the interpreters, and written on yellow Chinese pape r

as follows :

(Translation . )

King's* oath made by	 (Witness signs his

name here . )
(Recites charge against accused, and proceeds . )
Being a true witness, I shall enjoy happiness and my sons an d

grandsons will prosper forever .
If I falsely accuse (prisoner) I shall die on the street, Heave n

will punish me, earth will destroy me, I shall forever suffe r

adversity and all my offspring be exterminated. In burning

this oath I humbly submit myself to the will of Heaven whic h
has brilliant eyes to see .

The 27th year of the reign
of Kwang Su, the 16th day,

	

(Witness also signs here . )
the 9th Moon .

The witness having signed his name twice, and a cock havin g

been procured, the Court and jury adjourned to a convenient
place outside the building where the full ceremony of adminis-
tering the oath was performed, as follows : By a block of wood ,

punk sticks, not less than three, and a pair of Chinese candle s

were stuck in the ground and lighted . The oath was then read
out loud by the witness, after which he wrapped it in Joss-pape r
as used in religious ceremonies, then laid the cock on the bloc k

and chopped its head off, and then set fire to the oath from th e
candles and held it until it was consumed .

The word "King " is here used by the Chinese in a religious sense, tantamount to

Almighty, King of Heaven, King of Kings .

Note :—This report is taken from the notes of the learned trial Judge ,

and His Lordship wishes it to be added that Chinese witnesses in thi s

Province have in some cases also been sworn by breaking a Chinese sauce r

accompanying that act with the form of words set out in Best on Evidence ,

12th Ed ., 140-50, and note (g .) ; Roscoe's Criminal Evidence, 12th Ed., 105 ;

Crankshaw's Criminal Code, 2nd Ed ., 703 . The "Saucer" oath would

appear to be of the same degree of solemnity as the " Paper " oath now i n

general use .
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EX PARTS NEW VANCOUVER COAL MININ G

AND LAND COMPANY .
189 0

Right of non, registered foreign company to be registered as the owner of lands .

Decision of Sir M. B . BEGME, C .J ., reported in 2 B . C. 8, holding that the
Registrar was justified in refusing to register a non-registered foreig n
company as the owner of land, reversed .

APPEAL from judgment of Sir M. B . BEGBIE, C .J . The report

of the application as stated in (1890), 2 B . C. 8 is as follows :

"Application for an order directing the Registrar to registe r

the applicants, a non-registered foreign company, as the owne r

of certain lands . The company is alleged to be duly formed i n

England under the English Acts . On applying to the Registrar ,
he declined to register the purchase, claiming that the company ,

not being registered in British Columbia, had no prima faci e

right to hold lands at all .

"Helmcicen, for the applicants ; the Registrar-General, contra .

February 3rd, 1890. Sir M. B . BEGBIE, C .J. :

" This appears to be a foreign company in the sense in whic h
a judgment in the Court of Queen's Bench in England or On-
tario would be called a ` foreign ' judgment here ; or a judgmen t
of the County Court of Oxfordshire would be called a `foreign' Judgment
judgment in Bow and Stratford . I think the company ought
to comply with the Provincial enactments relating to foreign
companies .

" Application- dismissed . "

The appeal was argued before a Divisional Court consisting of
WALKEM and DRAKE, JJ., who on 29th November, 1890, gav e
their decision allowing the appeal .

Helmcicen, appeared for the appellants, and the Registrar -
General, contra.

DIVISIONA L
COUR T

Nov . 29 .

Ex PASTE
NEw

VANCOUVE R
COAL Co .
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IRVING, J .

	

RE SOUTH VANCOUVER TAX SALE .

1901

	

x, . ;1 ,, 1 7 law—1'c x sale — Order confirming—Petition for—Notice of —
Dec . 21 .

	

Practice .

RE SOUTH An order, under section 151 of the Municipal Clauses Act Amendment Act of
VANCOUVER

1898 and amendments of 1899 and 1900, confirming a tax sale, will not
be made without notice of the petition for the order being given to th e
persons whose property is being sold .

PETITION for an order confirming a tax sale . The facts ap-
pear in the judgment .

Harris, for the petition .

21st December, 1901 .

IRVING, J . : This is an application on the part of the South

Vancouver Corporation for an order under the Municipal Clause s
Act, confirming the tax sales made by the Collector of that Cor-

poration in the year 1901 . By section 151 as enacted in 1898 ,

and amended in 1899 and 1900, it is provided that the Collecto r

after selling any land for taxes shall give to the purchaser a cer-
tificate stating what property has been sold, with the description
of the same and prices, etc ., and stating further that a deed con-

veying the property to the purchaser will be executed at any
IRVING, J . time after the expiration of one year from the day on which the

order may be made by a Judge of the Supreme Court confirmin g
the sale, if the land has not been redeemed in the interval .

The section then goes on and provides that such confirming
order shall be made on petition by the Collector on proof being

made to the satisfaction of the Judge that the Collector gave th e
following notices : first, a general notice by advertising in th e

newspapers prescribed ; second, notice by letter to the individ-
ual owners, if known, then by posting a notice on the premises ;

third, by sending notice by letter to the individuals having
registered charges against any of the land .

The petition filed under this section states that the Collecto r
has complied with these requirements and I am asked now to

confirm the sale upon an affidavit sworn to by the Collector in
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which he says that the allegations contained in the petition ar e

true .
The petition has not been served upon any one, and it is sug-

gested by counsel for the Municipality that I should proceed ex

paste, and having examined the affidavit filed in support of th e
petition and without more, make an order confirming the sale .

In other words, it is said that the duty imposed on the Judge
under this section is simply to check over the proceedings take n

by the municipal authorities, and if the municipal officers hav e
carried out (or say on affidavit that they have carried out) th e

prescribed proceedings relating to notices, advertisement, etc. ,
then, that the Judge should confirm the sale .

Now, it must be apparent to anybody that an examination o f
the kind suggested on the material filed, must be of a most per-

functory character. If a person is really anxious to check the
work of his clerk, he is not going to be satisfied with a forma l
statement from his clerk, that the work has been well and prop-

erly performed in the manner prescribed in the Rules—tha t
would be an empty formality . He would go to the origina l

material, he would require to see the original advertisement, th e
copies of the letters sent and compare them with the Assessment

Roll, and it would be necessary to examine the register of letter s
posted, in short, he would make a thorough examination of the

original material in the office of the Collector. I do not thin k
that that was ever contemplated. If the duty imposed by the
section is not to be a mere perfunctory one or a clerical one, suc h
as I have described, it must be a judicial duty ; I do not see ho w
a Judge can perform a duty of that character without givin g
notice to the persons concerned . Audi alterant partem is a goo d
old maxim, founded on the plainest principles of justice an d
ought to be observed by every Court. Willes, J., said in Cooper

v. Wandsworth Board of Works (1863), 14 C.B.N.S . 180 at p.
190 : " A tribunal which is by law invested with power to
affect the property of one of Her Majesty's subjects, is boun d
to give such subject an opportunity of being heard before i t
proceeds . "

The proper order for me to make is, that the hearing of thi s
petition do stand over until the persons affected thereby are ser -

57 3

IRVING, J .

1901

Dec . 21 .

RE SOUTH
VANCOUVE R

IRVING, J .
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IRVING, J . ved with notice of it having been filed and that it will be hear d

1901

	

on a certain day.

Dec . 21 .

		

The object of the Legislature in authorizing the sale of land s

for arrears of taxes is the collection of the tax—the statutes ar e
RE SOUTH

VANCOUVER not passed for the purpose of taking any lands from the legal

owners, but to compel those owners who neglect to pay thei r

taxes, to pay by sale, of a portion of their lands. If the object o f

the Legislature can be attained more quickly and at a less cos t
to the tax-payers who are willing to pay, and with greater cer-

tainty of title to the purchaser in one way than in another, then

IRVING, J . that one way ought to be adopted—I think these advantages

will be secured if I insist upon the rule audi alteram partem

being observed.

The order therefore will be that the hearing of this petitio n

stand over until the 21st of January, 1902, and notice therefo r

in the meantime must be given to the persons whose propert y

will be sold .

REX v . HAYES.

Grim in gt law—Grand jury—Constitution of—Cr . Code, See . 656—Jurors '

Act and Amendment of 1899, Sec . 2.

A Sheriff when about to summon, pursuant to section 48 of the Jurors' Act ,

one of the jurors drafted to serve on a grand jury ascertained that th e

juror was demented and did not summon him :

fietd, that the grand jury was not legally constituted and that an indict-

ment found by the jurors who had been summoned must be quashed .

A motion to quash such an indictment is not an objection to the constitu-

tion of the grand jury within the meaning of section 656 of the Crim-

inal Code .

MOTION to quash an indictment found by a grand jury at the

statement Victoria Criminal Assizes.
It appeared that the Sheriff when about to summon, pursuan t

M 1tTIN, J .

1902

Oct. 3 .

Rex
V .

HAYES
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to section 48 of the Jurors' Act, one of the jurors drafted t o

serve on the grand jury, ascertained that the juror was demented ,
and after inquiring from the juror 's medical attendant, th e
Sheriff concluded not to summon him .

D~a K.C. (Peters, KC., and G . E. Powell, with him), for

the accused : Thirteen grand jurors have not been returned a s
required by section 2 of the Jurors ' Act Amendment Act, 1899 ,

and the indictment should be quashed : he cited Churchill, 128.
Davis, K.C. (Harold Robertson, with him), for the Crown :

Under section 656 of the Code the accused must skew that h e
has suffered or may suffer prejudice : he cited Reg. v. Poirier

(1898), 7 Que. Q.B. 483 : Reg. v. Belyea (1854), 2 N .S. 220 :
Taschereau, 752 .

Duff; in reply : Section 656 applies only to the constitution

of the grand jury ; here the jury has never been constituted a t
all and there is no jury on which this curative section could operate .

Per cut-icon : This is not really an objection to the constitu-
tion of the grand jury within the meaning of section 656, becaus e

there is no such body in existence till the Sheriff has summone d
that number, i .e ., thirteen, which the statute (Jurors' Act, Sec. 48 :

Jurors' Act Amendment Act, 1899, Sec . 2) imperatively directed
him to summon and return ; the twelve he did summon and wh o
now appear form a collection of individuals unknown to the law
and have no " constitution " in a legal sense that an objectio n

could operate on, and consequently their proceedings are abso-
lutely void al) initiu. The fact that in the opinion of the
Sheriff it was useless to summon the missing juror because h e
had become demented is no answer, for if it were possible to
summon him, as it admittedly was, he should have been sum-

moned ; it «onld be a dangerous prec,

	

nt to substitute th e
discretiol i ti i riff for the posIti tub ment of a statut e
which aims at excluding all discretion . For the purpose of
criminal procedure in this Province, a grand jury is " constituted "
after the thirteen have been summoned by the Sheriff and a
sufficient number of those (i .e., seven under our Act) so summone d
have appeared and taken their places in the box, ready to be
duly sworn to discharge the duties of their office .
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ABORTION—Form of indictment - 29 l

See CRIIMINAL LAW . 2 .

ACCORD AND SATISFACTION —
Agreement to accept land in pay-
ment of debt—Solicitor's author-
ity—Agent's authority. - 257
See DEBTOR AND CREDITOR .

ADMINISTRATION

	

s oa'side jar-
isdietion — Of/ical I •=,„ ,r.] Th e
Official Administrator is not allowed to tak e
out Letters of Administr .don in oppositio n
to the heirs of the deceased, such heirs be-
ing resident out of the jurisdiction, but hav-
ing an attorney-in-fact within the Provinc e
to manage the estate, and there being n o
evidence that the deceased had anv debt s
or any substantial personal prop sty al -
though he died possessed of col'r , ; reidL '
real estate within the Province subj' , t 1• a
mortgage . In re I.EL AIRE .

	

-

	

-

	

429

ADMIRALTY—Marshal's sale .
See MARITIME LAW .

AGENT—Authority of .
See DEBTOR AND CREDITOR .

AGREEMENT, ILLUSORY--T' ,

General and special—Setting asid, .] D .
instructions in writing to H . r.
sale of a coal mine on term s
agreeing to pay :1 conamissi o
cent . on the sellin„ price, such e, .~ :
to include all e:. ;,, s, - . H . failed 1 ,
a sale. In :un :h ,al by H . to recoi, r ex-
penses incurred in an endeavour to make a
sale, and reason remuneration, the jury
returned a verdict .ts follows : " Mr. Fore-
man : In reply to the questions, we hav e
found a gemcrcl

	

LA . We find that the
plaintiff is tint

	

to compensation of

$9,GOt .02 . The Court : So that disposes of
the questions? Mr. Foreman : Yes. Mr .
Foreman handed in a writ'., n y-ordict as fol -
lows : (I.) Did 1 ; _ant, Mrs . Duns-
mnir, verbally authorie, the plaintiff, say ,
in the middle of 1890, ` to I o his best ' to sel l
her mi1,,i, and if so, ,, : - le.y compensation
mentio ,,ed at the time?
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APPEAL—Costs of when partially success-
ful . 	 53 1
See COSTS . 3 .

2.—Decision of Judge on appeal fro m
Court of Revision—Preliminary objection—
F ull Court—Jurisdiction—Costs .] Noappea l
lies from the decision of a Judge on an ap -
peal from the Court of Revision, had under
section 56 of the Vancouver Incorporatio n
Act . An objection to an appeal on th e
ground that the Court has no jurisdiction t o
hear it is not a preliminary objection withi n
section 83 of the Supreme Court Act . Al-
though the Full Court has no jurisdiction to
hear an appeal it has jurisdiction to award
costs in dismissing it . In re VANCOUVE R
INCORPORATION ACT, 1900, and B . T . ROGERS .

[373

3.--Extending time for perfecting—flo w
application should be made .] An appeal wa s
not entered in time for the sittings of th e
Full Court for which the notice of appea l
had been given, and on an application to th e
Full Court to extend the time for leave to
enter the appeal for next sittings, it was
Held, that when the Full Court is sitting
such an application is properly made to it .
MECREDY V. C~UANN .

	

-

	

-

	

-

	

11 7

4.--Extension of time for—Jurisdiction . ]
The decision in Sung v . Lung (1901), 8 B .C .
423 questioned, and a statement by th e
Court that if it became necessary to con-
sider the question in the appeal unde r
consideration all the Judges would b e
summoned for the purpose . NOBLE FIV E
CONSOLIDATED MINING AND MILLING COM -
PANY, LIMITED et al V . LAST CHANCE MININ G
COMPANY, LIMITED .

	

-

	

-

	

-

	

514

5 .—From Judge without jury—Comvris-
sion evidence .	 37

See PRACTICE . 6 .

6.--from Yukon—Extension of time b y
f'rcll Court—Jurisdiction .] By the Yukon
Territory Act (62 fi 63 Vict ., Cap . 11) the
Supreme Court of British Columbia sitting
together as a Full Court is constituted a
Court of Appeal from final judgments of the
Territorial Court, and notice of appeal shall
be given within twenty days after judgment .
From interlocutory orders or judgment s
there is no apintl :—Held, by the Supreme
Court of Brit Columbia, sitting as a Ful l
Court, that it 1 as no jurisdiction to exten d
the time for :appealing . BELCHEII et al v .
MCDONALD .	 377

And sec PRACTICE . 35 .

7.—Full Court giving judgment whic h
should have been given at trial which prove d
abortive .]	 270

See PRACTICE . 8 .

8.—Introducing fresh evidence on —
Practice .] An application to admit furthe r
evidence which might have been adduce d
at the trial, should he supported by the
affidavit of the applicant indicating th e
evidence desired to be used and setting fort h
when and how the applicant came to be
aware of its existence, what efforts, if any ,
he made to have it adduced at the trial, and
that he is advised and believes, that if i t
had been so adduced, the result would
probably have been different . _MARINO V .
SPROAT et al .	 335

9.—Preliminary objection — Notice of. ]
Notice of a preliminary objection to an ap-
peal to the Full Court must be served at
least one clear day before the time set fo r
the beginning of the sittings . MCGUIRE v .
MILLER .	 1

10 .	 Right to—Party interested—Who i s
—Rivers and Streams Act, Sec . 12 .] Sectio n
12 of the Rivers and Streams Act provides
that if a " party interested " is dissatisfied
with the judgment of the County Judge he
may appeal to the Supreme Court . Held ,
that " party interested" means one wh o
was a party to the proceedings before the
Judge appealed from . In re SMITH : IN
THE MATTER OF TIIE RIVERS AND STREAM S
AcT .	 329

11 .--Summary conviction—Notice. 33
See SUMMARY CONVICTION . 2 .

APPEAL BOOKS—Pagination of.] The
pages of appeal books should be numbere d
at the top of the pages . HAGGERTY V . TH E
LENORA MOUNT SICKER COPPER MINING COM -
PANY, LIMITED .	 6

ARREST —Capias— Form of writ—Sum-
mons to set aside—Appearance .] A writ of
ca . re . must state the nature of the action .
It is not necessary for a person arrested
under a writ of ca . re . to enter an appearanc e
before applying for his discharge . The de-
fendant having asked for costs the order fo r
his discharge provided that no action should
be brought against the plaintiff or th e
Sheriff by reason of the capias or the arrest .
WIIIRFRIT7. V . RUSSELL AND SULLIVAN . - 50

2—C — Irregularity or nullity —
T(er by gi p ing special bail.] By the givin g
of special bail, a defendant arrested on a

s waives his right to object to the writ .
TANAKA et al v . RUSSELL .

	

-

	

-

	

24
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ARREST—Con

33 .--Ca . re .—Affidavit—Practice .] The
affidavits leading to an order for ca . re . mus t
shew that there is a debt due from the de-
fendant to the plaintiff . It is not sufficien t
to shew that there is a debt due from th e
defendant to one who bears the same nam e
as the plaintiff. A statement in an affidavi t
that deponent has caused a writ of summon s
to be issued against defendant, withou t
stating in what action the writ was issued ,
is not sufficient to shew that plaintiff and
deponent are one and the same person .
WEHRFRITZ V . RUSSELL . AND iLIVAN. 79

ASSESSMENT — Imp, ,,, -

	

~ : — Iralua-
tionof—lunc'ouserInco, O,('-n-i-1,1900 ,
Secs . 38 and 56, Sub -See . 3 .] The measure
of value of improvements for purposes of
taxation prescribed by section 38 of th e
Vancouver Incorporation Act, 1900, is th e
actual cash selling value and not the cost .
In re Municipal Clauses Act and .I. 0 . Duns-
muir (1898), 8 B . C . 361, followed . In re

1iancousee Incorporation Act, 1900, and P .
T. Rogers (1903), 9 B . C . 373, not followed.
In re VANCOUVER INCOIRPORATION ACT, 1900 ,
AND B. T. RonERs . -

	

-

	

-

	

495

2 .--Income of loeorooti,, engineers —
Taxation—R. S . B . C . 1897, Cap . 179 .] Th e
earnings of railway locomotive engineers
who receive pay according to the number o f
miles they run their locomotives, are not
"income" within the meaning of that term
as used in the Assessment Act prior to the
amendment of 1901, and are therefore not
liable to taxation . Decision of IRVING, J . ,
reversed . Ira re THE ASSESSMENT ACT .

60, 20 9

3 .-- Fit acout '-

	

A- c, 1900 ,
f , 8,

pr,,,,

	

„I>-- uto
appe s I tom Court of 1;, -„-, a l
from.] No appeal lies from the decision of
a Judge on an appeal from the Court of Re -
vision, had under section 56 of the Van-
couver Incorporation Act. Linder sectio n
38 of the Vancouver Incorporation Act ,
1900, all ratable property for assessment
purposes, shall be estimated at its actual
cash value as it would be appraised in pay -

It of a just debt from a solvent debtor .
leld, per IRVING, J ., that in estimating the

value of an expensive residence built by i t
owner, it is fair to assume that the ow is r
will not permit his property to be sae, ifi, ,
and therefore a valuation approachin g
nearly the actual cost is not excessive .
PC VANCOUVER INCORPORATION ACT, 19l,i 1
AND B . T. RoGERS. - -

	

-

	

-

	

373

ASSIGNMENT FOR BENEFIT OF
CREDITORSPrefem?hi,,,—"11 u
oc° salary of persons ii,,I .7e ' of cm ; ;,i]au ,
—Creditors' Trust Deeds A I, 1901, S? , _ . 3 6
and 37 .] The plaintiff contracted with can-
nery proprietors (a .) to supply labour an d
pack salmon at a stated price per case, i . e . ,
by piece work ; and (b .) to act as foreman o f
the labourers supplied by him at a salary of
$50 per month. The proprietors having as-
signed for the benefit of creditors plaintif f
sought to enforce the preference given by
section 36 of the Creditors' Trust Deeds Ac t
in respect to both the salary and th e
piece work . Held, that the preference mus t
be restricted to the salary . Tin V . ROBERT -
sON .	 505

ASSIGNMENT OF DEBT — .Notice —
Cause of action .] Where a debt has bee n
assigned by way of mortgage, but no notice
in writing of the assignment has been given
to the debtor, the cause of action still re-
mains in the assignor . OKELL Moxals &
Co. v. Dicicsox of at .

	

-

	

-

	

-

	

15 1

BARRISTER AND SOLICITOR—(n'i -

e b-c .] To coupe ~cithin thi excep-
tion in sub-section 5 of action 37 of th e
Legal Prof_ --ions Act, it i- not necessar y
that the applicant should have been a grad-
uate at the time he commenced to stud y
law, or that his term of study or service was
shortened because he was a graduate. An
applicant who obtained his degree after cal l
or admission would come within the excep-
tloll . CALDER C . THE LAW SOCIETY OF BRIT-
ISH COLUMBIA .

	

-

	

-

	

-

	

- 56

PII .I, OF E\C'ITANGE—1

	

It La e

	

:l ' t, 1853 .

	

(L,,

	

)—Sot ap -
i.f IC1 -

	

„s well as co,

	

,? .] Si coon 1 9
Stamp Act, 1853 (leiperi .i1), which

exonerates bankers from liability if they pa y
on what purports to be an authorized indor -
sement is inapplicable to British Columbia ,
and hence did not come into force by virtu e
of the English Law Act. Even if it were
brought into force, it was annulled by the
repugnant legislation of the Bills of Ex -
change Act, although not mentioned in th e
repealing schedule to the Act . The Cana-
dian Bills of Exchange Act wa s intended t o
modify and alter as well as to co, I i fy the la w
relating to bills of exchange, 1 , ues an d

ronlissory notes . A local nan?,siir of a n
incorporated company, who - authorize d
only to indorse cheques for del ,-it with th e
Bank of British Columbia, indorsed and
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BIL! . OF SALE—Po

	

ter u
Def, oedition—FP, r rI it l~„ r
ence—Z ture—Authority of partner to
ecute b dl of sale—Right to dttick .] Wher e
the goods comprised in a bill of sale ar e
within twenty-one days after execution o f
the bill of sale bona fide taken possession o f
by the grantee, the Bills of Sale Act does not
apply, and it is immaterial even though th e
bill of sale was given subject to a defeasanc e
not contained in it . D. B ., A . O . B. and T .

G. W., carried on business in partnershi p
as hardware merchants under the name of
the Greenwood Hardware Company, the
money being supplied by D . B . and A . O . B .
and the business being managed by W .
The firm became indebted to both the Mc -
Clary Company and the Howland Company ,
and the latter under threat of commencin g
an action, obtained on the 27th of June ,
1900, a bill of sale by way of mortgage of all
the firm's assets and immediately took pos-
session . The bill of sale was executed on
behalf of the firm by W . and also by W .
personally, D. B. and A . O . B. both bein g
absent ; when A . O . B . returned he protest-
ed against the execution of the bill of sale ,
but subsequently withdrew his protest and
consented to a sale of the goods on th ,
understanding that plaintiffs and defend-
ants should share pro rata in the pl'OCE I .
The arrangement that plaintiffs and deft na-
ants should share in the proceeds was no t
carried out . On the 27th of July, 1900, th e
McClary Company recovered a judgment i n
respect of their claim against the firm and
obtained judgment under Order XIV ., the
judgment being entered up against D . B.

and A . O . B ., and also against the Green-
wood Hardware Company, although not a
party to the action, and an execution issued
was returned nulla bona . The McClary
Company thereupon sued to have the bill o f
sale set aside on the ground that it wa s
fraudulent and void as being given with the
intent to defeat and delay creditors, an d
that W. had no authority to give it on be -
half of the firm. Under an order of
Court the goods were sold and the proceeds
paid into Court to abide the result of the

action . The Rowland Company recovered
a judgment in January, 1901, against th e
firm for the amount of its indebtedness t o
them and an execution issued thereunder

was returned nalla bona . At the trial in
July, 1902, MARTIN, J ., dismissed the plaint-
iffs' action, holding that the bill of sale wa s
not a fraudulent preference, but was given
bona fide under pressure :—held, on appeal ,
affirming decision of MARTIN, J., that the
bill of sale was not a fraudulent preference ,
but was given bonafide under pressure . Per
I'LINTER, C .J ., and DRAKE, J . : W . had im-
plied authority to execute the bill of sale.
Per IRVING, J . : W. was not the agent o f
his partners to execute the bill of sale, but
they had either ratified his act or becom e
estopped from denying his authority . Per
HUNTER, C .J . : The plaintiffs had no locus
st andii to attack the bill of sale on the ground
that it was executed without proper author-
ity . Per DRAKE, J . : The McClary Com-
pany's judgment against the firm was in-
valid and hence the Company had no locu s
standi to attack the bill of sale . THE Mc-
CLARY MANUFACTURING CO . V . H. S . How -
LAND SONS & COMPANY AND THE GREENWOO D
HARDWARE COMP ANY. -

	

-

	

-
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BY-LAW, SUNDAY CLOSING — Sa-
loons .	 219

See MUNICii'AL LAW .

CARRIER—Bra ct — i
by bill of lodirty—( r ' aye of flood , ,
risk .] The defe 1 nt Company as a com-
mon carrier, in June, 1899, contracted wit h
the plaintiff, a Dawson merchant, to carry
for him from Puget Sound and British Co-
lumbia ports general merchandise, the rate s
being according to tariff annexed to con-
tract . Three of the terms of the contract
were : " Date of shipment — Throughout
season of 1899 . Consignees—T . G. Wilson ,
Dawson City . Quantity — Exclusive con -
tract for season of 1899 ." Annexed to the
contract was the freight tariff giving the
rates to be charged on the different classe s
of goods " with guaranteed delivery of ship -
ments during the season of 1899 ." The
Company decided not to receive after 20th
August, any more freight with guarantee d
delivery during 1899, and so notified one
Pitts, a wholesaler of Victoria, of whom the
plaintiff was a customer . Pitts afterwards
shipped goods to Dawson consigned to th e
" Canad' n n ! dk of Commerce . notify T . G .
Wilson," and received from the Company
bills of lading marked with a special con-
dition thus : " This shipment is made an d
accepted at owner's risk of delivery during
1899, and the carriers are released by al l
parties in interest from all claims and lia-
bility arising out of or occasioned by non -
delivery during 1899 . " The Company failed
to d, liver the goods, and Wilson sued for
Jur,a~~ < .,used him by being deprived of

BILL OF EXCHANGE— !

cashed at the Bank of Montreal cheques
payable to the Company drawn on tha t

Bank : Hold, the Bank of Montreal wa s
liable to the Company for the amount of

the cheques so cashed . HINTON ELECTRIC
Co . V . BANK OF 1MoNTREAL. -

	

-

	

S rI5
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CARRIER—Coattail ed .

the goods . Held, by the Full Court (re-
versing CRAIG, J .), that the goods were not
carried under the exclusive contract for th e
season of 1899, by which delivery wa

s guaranteed that same season, but that they
were carried under the terms of the bills of
lading, and the Company was not liable for
the loss . As the plaintiff's cause of action ,
if any, would be against the Company for
refusing to carry under the original con-
tract, a new trial was granted with leave to
plaintiff to amend his pleadings . AfiLsox
v . THE CANADIAN DEVELOPMENT COMPANY ,
LIMITED .	 8 2

COMMISSION EVIDENCE.

	

37
See PRACTICE . 6.

COMPANY — Act of Incorporation of —
Crown Franchises Regulation Act
—Not applicable to Dominion Corn -

anies .

	

-

	

-

	

-

	

-

	

338
iS) PEBLIC COAIr'AN1 .

2 .--/~-i

	

;ritoeial

	

of ear -
- (tt, a rises — P. N . I . Act, Sees . 9 1
(hi The Province may create a corn -

] atny with power to undertake extra-ter-
ritorial contracts of carriage and so it is not
ultra eires of a company incorporated in
British Columbia to contract to carry good s
from British Columbia to a point in th e
Yukon Territory . BoYLE v . VICTORIA
YUKON TRADING Cox 'iv . - - 213

.j The pro visi~~ is ~, tln t An) t, tni r -

t 1890, that the members and stock
hold) rs of a company incoris t rated under i t
shall be subject to the conditions andliabil -
iY irs in the Act imposed and to none others ,

111,tt in the election of i rrustees each
ocl

	

l l rshall he entitled to as many v
I

	

li

	

I I
:ha s
taet c-

all hal „
the privilege of electing a ni :r ;ority of the
trustees, and such stipulation may be con-
tained in a document incorporated merel y
by reference in the memorandum of asso-
ciation . Per DRAKE and MARTIN, JJ . : Pre-
ference stock means stock that has an y
advantage over other stock and is not con -

fined to stock having a preference in regard
to the payment of dividends, but per HUNT-
ER, C .J ., and MARTIN, J . : The preference
stock mentioned in section 1 of the Compan -
ies Act Amendment Act, 1891, means stock
having a preference in regard to the pay-
ment of dividends and not merely superio r
voting powers . Judgment of DRAPE, J . ,
affirmed, HUNTER, C .J ., dissenting. DuEs -
MUIR V . TILE COLONIST PRINTING AND PUB -
LISHING COMPANY, LIMITED LIABILITY . 275

, shares—Pagmentt ill cash —
Price u sold to company—Conrpeo-
ies Jet, tit %s . 50 a:nd 51 .] A company in-
corporated to take over a business carried on
by defendants in partnership, entered int o
possession, and in payment for his relativ e
interest in the business each defendant re-
ceived a corresponding number of shares a t
par value :—!] 07, that the payment for th e
shares was a " payment in cash " within th e
meaning of at (Ai( al 50 of the Companies Act ,
and as the purchase price was fair, the
shares were fully paid up . TURNER et at v .
Coven v al. -

	

-

	

-

	

- 301, 354

-7'd 7,

	

o

	

—Right to
malt

	

tws—li f t
ri .

	

—r

	

L , COO .]

	

The
- harttl tat, t - ilI at company incorporated un -
der the Companies Act, 1890, have no power
to interfere in the ordinary management o f
the company by the trustees who have th e
exclusive right of exercising its corporate
powers and of making by-laws . DUNSMUIR
v . TILE COLONIST PRINTING AND PUBLISHING :
COMPANY, I.13IPTED LIABILITY No. 2) . 290

CONTRACT—By eoreespoodenee— .leeept -
arice— .hiI' terms . On 2nd October, 0 .
handed the Company's purchasing agen t
the following letter : "Gentlemen,—I can
offer you 30 cars of timothy hay at $10 .5 0
per ton on cars at, Cl a ea °1 ah, subject to ac-
ceptance in five tlae - . deli . ery within si x
months . P. S .—I al „ agree to furnish sev-
en cars of timothy Ian- at $10 per ton i f
above offer for 30 cars is accepted,” and on
5th October, the company mailed to 0 ., an

ver as follows : " Pt str

	

would
now inform you that v r k ill an Id your of-

N 011 timOthv hsi
of t'e 2nd in, tans .

sihle the orders yo u
al- get off the set

	

c .r,rs I
as possible, as our stock is very
and ship us three or four cars so as to catc h
the next freight here from Northport W e
will advise you further as to the shipment o f
the 30 ears . Should we not be able to take i t
all in before your roads break up, we pre-
sume you will have no objection to allowin g

as he ovens .hares of st y
)(Its

	

i ris of a company I
in its memorandum of a--, ,

fain limited class of stockhelt

1t tor ir' us
lr

	

n as
have inhand

rt $10 as early
> low . Trv
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CONTRACT—Continued .

balance to remain over until the farmer s
can haul it in . Do the best you can to ge t
some empty cars at once, as we must hav e
three or four cars by next freight." This
letter was received by O . on 8th October : —
Feld, per McCoLL, C .J ., and MARTIN, J . ,
that the Company's reply was not a com-
plete acceptance . Per WALaEw and IRVING ,
JJ ., that it was a complete acceptance .
OPPENII EIMER V . THE BRACK MAN 6`. KER MIL-
LING COMPANY, LIMITED.

	

-

	

-

	

313

2--Option—First 1•[:fusal.] A contrac t
stipulating that the first party shall hav e
the hauling of all ore shipped up to 15,000
tons and not less than 10,000 as required by
the second party, does not bind the second
party to supply more than 10 ; 000 tons .
HAGGERTY V. THE LENORA MOUNT SICKE R
COPPER MINING COMPANY, LIMITED. - 6

3.--Sh%j,i,lag receipt—Carrier — Lin 'ta:
lion of '1c')[ ' , ,t,

	

-

	

-

	

-

	

-

	

82
Sr t \RRIER .

creditors' action in preserving for creditor s
property which had been fraudulentl y
transferred, are a first lien upon the fun d
recovered, and are allowed as between soli-
citor and client . In re THE JUDGMENTS ACTS :
HOOD, ALDRIDGE & Co . V . TYSON. - 233

5 .--Criminal libel—Taxation or actio n
for—Stay—Cr . Code, Secs 4 ;]-3J .] N., after
his acquittal in a criminal libel action, pro-
ceeded to tax his costs and moved before the
trial Judge for certain costs, and on obtain -
ing an of th -r with which he was dissatisfie d
abandoned the taxation and commenced a
civil action against the prosecutors for hi s
costs . II by IRVIYG, J . (and affirmed
by the Pull Court), on a summons fo r
a stay of proceedings, that plaintiff shoul d
not be allowed to pursue both reme-
dies at once, but as in the other action there
was no appeal he allowed this action to
proceed on terms . Quaere, where costs are
taxable under section 835 of the Criminal
Code, on what scale should they be taxed ?
Nlcnor, v . PooLEY et at .

	

-

	

-

	

21, 363

303
ASe AGRENMENT, ILLUSORY .

COSTS rP--,„ ' ed[t npeal—Briefs—Coun-
sel fee—Rub : it a 790.] On 20th May ,
the plaintiffs gat notice of appeal, to com e
on at the November sittings of the ful l
Court, from an order requiring them to give
security for the costs of the action . On 3rd
.June, the appeal was abandoned :—held ,
per MARTIN, J ., 011 a re[ iew of taxation ,
that respondents wore , It i t1' I to tax briefs
and a counsel fee . i Inr, l_ f, c under the
circumstances fixed at 81d .00 . A taxation
may be reviewed undo r . 583 as well a s
under r . 790 . Fay it al v . BOTSFORD it al .

207

2 --.tbaaido,ed t'raetie .] The
production of the no ace I La abandonmen t
of an appeal will be suihc:i,'nt authority fo r
the taxing officer to tax the respondent' s
costs of the appeal and hereafter it will no t
be necessary to apply for an order for costs .
FRY et at v. BOTSFORD INDMACQUILLAN . 16 5

3,—

	

llpeal

	

] An
1„ 1 11,1 at who is sin.

	

hil l

	

ful i s
1, I

	

the east.

	

t
1151 It respondent is success Ii

	

parts
I appeal is not suffici[ n

t appellant who is substantially
his costs . CENTRE `TAR MIND., I
LIMITED V . Th ,s r.AvD MINERS 1. IO>

6[--"No order as to"—JTeaning of.] The
statement " no order as to costs," mean s
that each party must pay his own costs .
MCCUNE V . BOTSFORD AND MACQUILLAN (Two
Suits) .	 129

7.--On County Court scale Olen actio n
should hare been brought there .] Where an
action is brought in the Supreme Court

! which should have been brought in the
County Court, costs on the County Court
scale only will be allowed . CREWE V . MOT-

, CERSHA1v .

	

-

	

-

	

-

	

-

	

246

8.--'1h ((j(/,(ab; — II ~ ~ pa1,9 .1 In
interlocutory appeals whet' a party is al -
lowed costs of the appeal the costs are pay -
able forthwith . STAR MI \ ING AND MILLIN G
(,OKPAN v, LI . ;TTj:n LIABILITY V . BYRON N.
WHITE COMPAQ (Forei gn) .

	

-

	

-

	

9

,'eat s
X11 iced

16 6
45 .

Court ha .s no

373
_1 PEAL.

11

	

joy .1udl/Ineut (mitt,

	

Orde r
VJ I .—I

	

. ] A plaintiff who obtain s
dgmcn ;t „a a summons under Order XIV. ,
ued aft( r the expiration of the time fo r

ing defence, is entitled to the costs of the
lxnons and not only to such costs as he

would have been entitled to had he take n
judgment in default of defence . DIAMON D
GLASS CO . V . OIKELL MORRIS CO .

	

-

	

48
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COSTS—Continued.

12 .—Taxation—Change in tariff.] Plain-
tiff taxed, in 1896, his costs of recovering
judgment and on appeal it was ordered tha t
there should be a new trial and that th e
costs of the first trial should follow th e
event. Plaintiff finally, in 1901, recovere d
judgment with costs :—Held, that the costs
of the first trial were not now taxable unde r
the new tariff, which came in force in 1897 ,
but that the old taxation must stand .
Semble, costs incurred before the new tariff
came into force are still taxable under th e
old tariff . HARRIS V . DUNsMune (No . 2) . 317

13 .—When allowed by Supreme Court a t
Canada—No potter to stay taxation .] Th e
Full Court allowed plaintiff's appeal. On
appeal the Supreme Court of Canada allow-
ed the appeal of the defendant Ward an d
ordered plaintiff to pay him the costs of tha t
appeal, and also all costs in the Court below ,
except in so far as Ward was to be regarde d
as the representative of the mortgagor in a n
action to realize a mortgage security which
costs were reserved until final decree : —
Held, reversing Iuvie, J . . who made an
order staying the taxation of Ward's costs of
appeal to the Full Court until final decree ,
that there was no jurisdiction to make the
order staying taxation. The application
should have been made to a Judge of the
Supreme Court of Canada instead . :VIER-
CHANTS BANK OF HALIFAX V. HOUSTON AN D
WARD .	 158

COUNSEL FEES—flight of f tc
Failure of solicitor to pay cou „s,,'
ed by him from client .] Counsel in thi s
Province have the right to maintain an act-
ion for their fees . 1\ here a solicitor con-
trary to his client's eyJ,,'ctationdoes not pa y
over to a counsel, o es received from hi s
client, the client is still liable to the counsel .
BRITISH COLUMBIA L1 \ D AND INVESTMEN T
AGENCY, LIMITED V. 1\IL,x n ~c .

	

-

	

41 2

COUNTY COURT
p,ro . 'cation in—Waite r

;ion—County Courts .1, '
n action for maliciou- ution wa s

tr rel. in the County Court without objection
I T either party and judgment g ii en in favou r
of plaintiff :—Held, by the Full Court, that
the question of the jurisdiction of th e
County Court could not be raised on appeal .
ROBPrAH.LE v . _l21RON AND YoUNe: . - 499

and the plaintiffs, who lived in Ontario, ap-
plied for a commission to take their evidence
there :—Held, that as the probable expense s
of the commission would not exceed a quar-
ter of the expenses of the plaintiffs' attend-
ing the trial, and the application was mad e
bona fide, it should be granted . THOMPso N
et at v . HENDERSON.

	

-

	

-

	

-
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3.	 Defendant outside County .] Afte r
judgment had been signed in default of a
dispute note in a County Court action i n
which it did not appear on the face of the
process that the Court had jurisdiction, the
defendant filed a dispute note (what it con-
tained was not shown) and applied to se t
aside the judgment and for leave to defen d
on the merits, and on the hearing of the ap-
plication, which was dismissed, facts were
disclosed sheaving that the Court had juris -
diction :—Held, on appeal, that County
Court process should show jurisdiction o n
its face, but that the defendants by filing
the dispute note and applying for leave to
defend on the merits had waived their right
to object to the jurisdiction . BEATON V .
SJOLANDER et at .

	

-

	

-

	

-

	

-

	

439

4.--Examination

	

ju.lgment debtor
001 Rif ,,i order—Co-

	

al—Form of or-, '
tl r—,S , —Ord, ,

	

I' and 14z . —
Practi, .]An order to commit under sec -
tion 193 of the County Courts Act must be
absolute, not conditional . Where an order
to commit a party is made in his absence h e
must be served with a copy of the order be-
fore arrest . Orders to commit should b e
drawn up and should contain the terms on
which discharge out of custody may be ob -
tained as required by order XIX., r . 13 .
Where a Registrar is present and takes a
minute of an order, the minu i so taken i s
conclusive, even though tl . Ti ,.i_, - recollec -
tion of the order is differet . A\ ALSACE V .
WARD .	 450

it into Court
Ch arytny or 1 , r — 1 n . .] Prioritie s
amongst claimants to I voneys paid into
Court under aarnirlr n process settled b y
HENDERSON, Co. J ., in favour of parties wh o
obtained first charging order . WILSON Enos .
v . ROBERTSON AND Roi sr, ~ .

	

-

	

-

	

30

6 .--Practice—7)%: .

	

1—0i0 -
tion .] A County (:hurt 1 (M at. has no juris-
diction to grant an or, i or for an oral , c a

In-
ination for discovery except in the case of a
failure to answer interrogatories . ROBERTS

FRASER .	 2962	 —('om 7,' .

	

i . t %r aac erhim
to sui t .] In an ur ti„a e ' a pr

	

not e
fur $o5 .40, tile defendant pleadr,i

	

, the

	

7 .
nn n te i,

	

oh ir.~ ' irunl him under d
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COUN T ' COURT-- C

Court Judge has no power I , grant a ne w
trial merely because he is dis-atisfied with
the verdict ; he is to be guided in grantin g
a new trial by the same principles as the
Full Court . IL 19, on the facts (reversing
LEARIY, Co . J .), that there was evidence to
support the verdict and a new trial shoul d
not have been granted . HuTCni1S V . TH E
BRITISH Co t,ulo i 1 Co PT aIt Cioii iN i:, Liiiir-
ED .	 535

8 . —

	

—Loire to ileii 11(1 . 1
,

	

iC

3.--till,°e,g

	

p,
na u

„l.

	

9;,

	

144, ,18,,-6.] 1 perso n
char_ed with obstructing a peace officer in

the execution of ',is duty may be tried sum -
ily by a Magistrate without the consen t

of the accused . REx v . JACK it (

	

-

	

19

4.--Suuuaawry conviction— I —No-
tice—Description of of'eoce—iS e(jii9 of . ]
A notice of appeal from a conviction for
playing in a common gaming house, which
describes the offence for which the appellan t
was convicted as " looking on while anothe r
was playing in a common gaming house, ”
is insufficient . REx. v \IAH

	

- 31 9
CREDITORS' TRUST DEEDS ACT ,
1901 — 1 i .

	

' -a— One r„„nth—~"om -
~, ,

	

l

	

~,, ; ; Pict, a

	

l of
190 , be i creditors' Trust Deeds
Act, 1901, an .,--ign~ a is required to pay i n
priori) y to the claims of ordinary creditor s
the u : is of persons in the employ of th e

;,i at the time of the assignment, o r
ione month before ." The assign-

me,i t, i on 11th November, 1901 .
Irei, tlx : t a ~~x?<o, : .a who was in the em -
ploy of the

	

; previous to and includ -
ing 26th Octot ;r, 1 1, was not entitled to

0.I ivOelCOT FISHING AN D
L1 :IiTED LIABILITY. 80

kW—/: . .,,

	

y—Con-
Coii-

	

Juror s
, Paul, iti, ; , . ' . j A Sheriff
mon, pin-an nt to section
, one of the jurors draft -
xid jury ascertained that

1 :aid did not sum -
Iat 17 grand jury was

:,d that an indict-
trors who had bee n

, i i : .shed . A motion t o
is not an object-

grand jur y
ion 656 of th e

v . 1IAYES . - 574

thi t~rim -
, of :ll wit -

and Jury to h e
indictment are

sion so to in-
I1 indictment .

i ion r3 of the Cod e
ail . folly using o n

with i
re

	

arriage" (without
miscarriage) is sufficient .

-

	

2911

i/„~ r

	

—! c .
(c .) A pals, in by payiil , hi- fine
on a -ammary conviction loses any right of
appeal he might otherwise have had under
section 880 of the Criminal Code. Where
on an appeal from a summary conviction an
appellant makes a money deposit in lieu of
recognizance, the deposit, which include s
both the fine and the security for costs of
appeal, should be returned by the Justice
into the appellate Court, and in default the
appeal cannot be heard . REx v . NEUBERGER .

[272
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rra teti!)9"l iihSi t 7

o t ~, ;,,,

	

(r .

	

L

	

b' ,

mi .] Accused v ; cis charged with, an d
convicted of being "a h

	

idle p, -on or
vagrant" .—IL HuNTlin, C .J ., that
the conviction was bad in that it did not se t
out the facts constituting the offence . Under
section 207 of the Code various acts con -

ituting vagrai ' : r ; specified, a-d an in -
formation charahig vagrancy C ild s pe w
the part' nlur

	

Inch t

	

ecu -

tion reli-

	

~'

	

R o-x v .

blcC, ,i

	

19 7

& id. attend ,

	

1 rem+) Ii,-

	

t :e nee,-- :~riis -within tli r

ling of = ; ions 209 ai 210 of the Criin -
ial Code and any one 1 ly liable to pro -

vide such. is criminally responsible for

neglect to do so. So also at con mon law .
Conscientious belief that it is -t the
teachings of the Bible and tie. foci[ wron g
to have recourse to medical atte udasice an d
remedies is no excuse . REx v . 1

	

S . 13

DEBTOR AND CREDITOR — le e
I .tr;lisj n(10tt—_lyreei iii/ t o

CRIIIINA! .

stitiii o

	

of -- -
_Act 11
when a
48 o f
e d
th e
mon
II O,
meat

S .--Su ;' I i• I

P ii nt of



IX .]

	

1

DEBTOR AND CREDITOR—('outi,a d .

payment of debt — Solicitor's authority —
Agent's authority .] One C., a commercia l
traveller in plaintiffs' employ, called on de-
fendant and pressed for payment of an
overdue promissory note . Defendant offer-
ed to give a parcel of land in payment, and
C . in company with defendant inspected
the land. C. wrote plaintiff submitting th e
proposition and giving a specific descriptio n
of certain land . Plaintiffs wrote a solicitor
instructing him to prepare a conveyance
thereof . The solicitor finding that there had
been a misdeseription in the letter to plaint-
iffs accepted a conveyance of the land actual -
ly shewn by defendant to C . :—Held, in an
action on the note, that plaintiffs were
bound as by an accord and satisfaction an d
could not recover . Judgment of Invixo, J . ,
reversed . PITIII:r & I.I,ISER V . MANLY . 257

DISCOVERY — County Court— Oral Ex-
amination .

	

-

	

-

	

-

	

296
See COUNTY C e ua'r . (3 .

2.--1f. , , s'

	

II

	

ee l
U

	

g
I

	

to b e
.j A vl inert' I nion uier u an appear-

ance in an actionn and by statement of de -
fence raised the objection that it was not
shewn that the defendant 'A as a legal entity
capable of being sued :—Held, that defend -
ant by so pleading must be deemed, before
the trial of the action to be a corporation
for the purposes of the litigation, and s o
colllpeilable to make discovery . Where i t
is sought to examine for discovery in hi s
dual capacity, one of the defendants in an
action, who is also secretary of another de -
fendant, two subpoenas are not necessary .
On an examination for di ;cov r~ , if the wit-
ness has an objection, such c : < t Le paymen t
of insufficient conduct money, he shoul d
take the objection before the examiner, an d
he will not be allowed to raise it on an ap-
plication to compel his attendance to answer
questions which he has refused to answer .
CENTRE STAR MINING Co ., LTD . V . R, , ssn.AN D
MINERS UNION et Of .

	

-

	

-

	

-

	

19 0

s1 ,

While

	

were in partnership as
arshit( ,•t .r, 'dyed an intment from
the Dominion Government as supervisin g
architect and clerk of the works in connect -
ion with a Government building being erect -
ed in Nelson, and for a time M . paid the
salary of the office into the partnershi p
funds . M . afterwards notified C. that the

II:X .

	

>5 7

partnership was at an end and thereafte r
refused to account for the salary . C. sued
for a declaration that he was entitled to hal f
the salary since the dissolution and asked
that a receiver be appointed of it and also of
the book debts of the firm, which he alleged
M. had been collecting and not accountin g
for :—Held, by the Full Court, that no re-
ceiver of the salary could be appointed ;
that although the amount of the hook debt s
was small there should be a receiver in re-
spect to them . Per HUNTER, C .J ., at the
trial : Even if it were agreed that the ap-
pointment should be for the benefit i ;I vh e
firm, all the partners would not hat nv
right to share in the salary after the i-so-
lution of the firm, unless there was a s i e ial
agreement to that effect. CANE V . MA(,uhN -
ALD .	 '97

of—1a.a,Ie— r nap utetioi, of.]

	

(io n
petition under R . S . B . C . 1897,

	

(l a
Sec . 214, must be filed within twenty-on e
days of the exact time of the return . De-
cision of MARTIN, J ., reported in (1901), 8
B . C . 273, affirmed, IRVING, J ., dissenting .
RAE V . GIFIORD .
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192

ELECTION PETI <ION, MUNICIPAL

	

,

	

o/ —I . S. P . C .
A Judge has jurisdic -

tion to fix atinie . i i 1, aceforthe trial of an
election p, titi Municipal Elec-
tionsAct, notwith t :u ling no rules for regn -
lating such a trial i , ev_rbeen made as pro-
vided by section 86 rd ., of the Act . Remark s
as to the procedure tube followed at such a
trial . It is not necessary that Judges shoul d
exercise power to make rules regulating th e
trial of election petitions if the ordinary
machinery of the Court is sufficient for that
purpose . Jo re SLOGAN MUNICIPAL ELoc -

TION .	 11 3

EMPLOYERS' LIAI31 UITY
,tree, MASTER A r)

ENGLISH LAW Stamp Act, 1853, Sec .
19 (Imperial) — N of applicable to

	

British Columb :, .

	

-

	

-
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S . ' BILL or I .

EVIDENCE—Co m
of party t o
S„ Co o .
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2.--
In an then
mineral claim on Be l
forgery by one .if th e
was given by plaintiff
to matters which, whatl t r_ o
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stands, is " final and conclusive " within
the meaning of that expression as applied
to foreign judgments, and consequently it
may be sued on in this Province . In an
action on a foreign judgment the defendant i s
entitled to challenge the validity of the judg -
ment on the ground that it is manifestl y
erroneous such as being founded on an e :e
facie void contract . The Province may
create a company with power to undertak e
extra-territorial contracts of carriage and so-
it is not ultra vices of a company inco r
porated in British Columbia to contract to
carry goods from British Columbia to a poin t
in the Yukon Territory . Per MARrIN, J . :
An exemplification of judgment under th e
seal of the Court in which the judgment wa s
pronounced is equivalent to the origina l
judgment exemplified, and notice under th e
Evidence Act of intention to produce it i n
evidence is unnecessary . BoYLE v . VIc -

TORIA YUKON TRADING COMPANY .

	

- 21 3

588

EVIDENCE—Continued .

were intended to make the Judge give a
readier credit to the plaintiff's case . For
the defence, witnesses were allowed to give
evidence shewing that the plaintiff and hi s
witnesses in respect to the same minera l
claim, had been parties or privy to a fraud-
ulent transaction involving perjury and con -
spiracy and tending to shew that a like fraud -
ulent scheme was being attempted in this
case, and the result was that the Judge wa s
so influenced by this evidence that he gav e
judgment for the defendants :—Held, by th e
Full Court, that the said evidence on behal f
of defendants was properly admitted .
D'AVIGNON v. JONES et al .

	

-

	

-

	

359

FALSE IMPRISONMENT . - 499
See MALICIOUS PROSECUTION .

E, ESCAPE OF—T

	

Joe dam-
ages by to adjoining own., s.] lire started
in brush and fallen timber by the defendan t
for the purpose of clearing his land, spread
on to the plaintiff' s lands adjoining :—Field ,
in an action for damages, applying the prin -
ciple of Rylands v . Fletcher (1868), L . R . 3
II . L . 230, that the defendant maintained
the fire at his own risk and was responsibl e
for the damage caused by it. CREWE v .
MOTTERSIIAW .	 246

FIRE INSURANCE COMPANY—
of—T~

	

I

	

-c City—Fire Con, ' ,
Aid 0,,I,

	

, 1869 (No. 121) (In dr ]

Comm A d Amendment Act, 1871 E .
154) .1 In an action against defendant
Company under the Fire Companies' Ai d
Amendment Act of 1871, which applies only
to Victoria, for taxes due by it as a Company
issuing policies within the City limits, i t
was held by MARTIN, J ., at the trial, dismiss-
ing the action, that the plaintiff had failed
to establish agency :—IIeld, by the Full
Court, dismissing plaintiff ' s appeal, that the
action was misconceived ; that the tax sought
to be recovered was not on the Company
directly, but in respect of a special form o f
agency described in the statute ; and the
evidence negatived the existence of such an
agency . DOWLEu v . Uvrov ASSURANCE SO -
CIETY OF LONDON. -

	

-

	

-

	

- 196

FOREIGN JUDGM ENT —
Penal

	

1 :
ed oa > ; ,
and a '

	

,le— n

	

a-teee
o at cOZYaeEioj ' earri ~l~

	

~Gra

	

ts—B . V.
A. ..let, Se, - . '71 and 5_ .1 A default judg-
ment obtained in a foreign jurisdiction ,
though liable to be set aside, so long as it

FRAUDULENT PREFERENCE—Pres -
sure .

	

-

	

-
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479
See BILL OF SALE .

FULL COURT—Special Sittings . 66, 72
See PRACTICE . 27 .

GRAND JURY—Constitution of—Objec-
tion to .

	

-

	

-

	

-

	

-

	

574
See CRIMINAL L :lw .

2.—Irndor• .sing names of 'witnesses on in-
dictment—Abortion—Form of indictment —
Cr . Code, Secs . 278 and 645. -

	

-

	

294
See CRIMINAL LAW. 2 .

1 INCOME—Of locomotive engin.ee_rs—Ta:ea-
tio,i of.

	

-

	

-

	

-

	

60, 209
'.,

	

See ASSESSMENT . 2 .

INFANT, MORTGAGE BY—Yol,iahle
contract -17

	

'1

	

of—What em,

	

' s
—Infants' Cori',

	

it et .] A mortgag e
ecuted by an infant before the passing of
the Infants' Contracts Act, is not void, bu t
voidable, and if the infant wishes to avoi d
it he must expressly repudiate it within a
reasonable time after coming of age . R. in
1896, being then an infant, executed a
mortgage in favour of S . R. came of age on
27th January, 1900, and at that time o n
account of default having been made in the
payment of the loan, S . was proceeding to
sell under power of sale in the mortgage .
R 's solicitors on 13th February, 1900 ,
wrote S. saying that no valid mortgage ha d
ever been executed by R., and threatenin g
proceedings to protect their client's in-
terests, and on 2nd March they issued a
writ on behalf of R . against S . claiming a
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INFANT, MORTGAGE BY—Continued .

declaration that the mortgage was null an d
void, and an injunction restraining sale .
On cross-examination on an affidavit made
by R. in support of a motion for an interi m
injunction, he said in substance that the
reason he did not pay was because h e
couldn't, and that he had never repudiate d
his contract, and in October, 1900, he dis -
continued his action . On 2nd November ,
1900, S . commenced his foreclosure action ,
and in defence R. pleaded infancy :—Held ,
that the solicitors' letter and the writ i n
Russell v . Saunders did not constitute re-
pudiation, as they were qualified by R' s
statement that he did not intend to repudi -
ate . Judgment of IRVING, J ., dismissing
the action, reversed . SAUNDERS V . RussELL .

[321

INJUNCTION, INTERLOCUTORY—
Appeal from where questions of importanc e
for trial .] Appeal from an interlocutory
injunction refused on the ground that there
were several points of importance which
should be decided at the trial . THE YAL E
HOTEL COMPANY, LIMITED V. THE VANCOUVER ,
VICTORIA AND EASTERN RAILWAY AND NAV I-

Managing Director of an insurance compan y
is complete and binding as against the com-
pany from the date of execution though i n
fact it remains in the company's possession ,
unless there remains some act to be done
by the other party to declare his adoption
of it . A life policy was subject to a condi-
tion making it void if the insured took a
hazardous employment without the written
permission of the President, Vice-Presiden t
or Managing Director of the Company . The
assured did take such employment without
the written permission of any of the officers
named, but with the assent of the Com-
pany's Provincial agent, and after th e
change of occupation paid a premium whic h
was retained by the Company with knowl-
edge of the change of occupation :—Held,
that the Company was estopped from takin g
advantage of the forfeiture clause . Remarks
as to the nature of incontestability clauses
in Insurance policies . Decision of MARTIN ,
J ., reversed . ELSON v . THE NoaTH AMERI-

	

CAN LIFE ASSURANCE COMPANY. -

	

474

JUDGMENT—Final in part and interlocu-
tory in part—Appeal from—Duty
of party taking out order or judg -

	

ment to make it clear . -

	

377
GATION COMPANY .
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66 See PRACTICE .
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INSPECTION —Underground workings JUDGMENT DEBTOR — Examination
Extralateral rights—Form of

	

or-
der—Copies of plans—Undertaking

of—Committal order .
See COUNTY COURT .

	

4 .
-

	

450

as to damages . - -

	

-

	

9
Se e PRACTICE . 2 s .

.gconor, —F..,(r-,7,leral
rights—ltmht

	

to t

	

,,7

	

y'g p i " ns
Pririleg —Ride 514 .] The right to inspect
underground workings in a mine carries
with it the right to inspect and make copie s
of the plans of such workings . Per MARTIN ,
J . : (1 .) The practice respecting in spect ion
under r . 514 is distinct from the practice in
obtaining discovery and a claim of privilege
set up in an affidavit in answer to a motion
to compel inspection is not conclusive .
(2.) It is a proper and convenient practice
to apply to the Court to enforce an order fo r
inspection when the resistance is not con-
tumacious . STAR MINING AND MILLING
COMPANY, LIMITED LIABILITY V . BYRON N .
WHITE COMPANY (Foreign) ( :A n, 2) . - 422

INSURANCE, LIFE—Po' —" Signed,
, , 7

	

7 7 ,

	

—TT col, ,7, i,
1„=arr,it,r L
perm ;ssiou—1'a ;, Oi, i , ;, st„ „7 afte r
,ail/r

	

hi . .,/ed,r 0 ,,.test-
u clause .] A policy of insurance " signed ,
sealed and deli-in red " by the President and

JURY—For Victoria or Vancouver Civil
Sittings—Special direction to Sheriff
to summon jury necessary—Jurors
Act, Secs . 28 and 69 and Suprem e
Court Act Amendment Act, 1901 ,
Sec . 5 .

	

-

	

-

	

-

	

-

	

336
See PRACTICE . 30.

2.--Special—Ch,',,—Same juror sit-
ting on former trial—A~ ,, l . ltd .] The fact
that a member of a special jury was one of
the jurors at a former trial is a good ground
of challenge at a new trial, but the fact that
such a juror served without challenge is not
per se a ground for granting a new trial . At
first trial with a special jury plaintiff got a
verdict in his favour, and on appeal a new
trial was ordered . At the second trial a
non-suit was entered and on appeal a new
trial was ordered . At the third trial, also
with a special jury, the plaintiff got a ver-
dict in his favour . Between the second an d
third trials the defendant changed her soli-
citors . At the first trial the defendant was
in Court, but on account of illness was not
present at either the second or the thir d
trial . James Muirhead was a juror on th e
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I N l)I'lX .

	

[Vol, .

JURY— I oiattia bed .

first trial and also on the third trial, bu t
neither the defendant nor her solicitor s
were aware of the fact until after the con-
clusion of the trial :—Held, refusing a ne w
trial on this ground, that in selecting a
special jury it was the duty of the solicito r
to ascertain any grounds of challenge, an
opportunity to do which is provided by sub-
section 5 of section 59 of the Jurors Act .
HARRIS V . DUNSMUIR .

	

-

	

-

	

-

	

303

; .—,,~,

	

Zees irheii not .rereioy
R .S .IB.t . , 1 . 107, See . 61 .] .1 specia l
juror is entitled to $2 for each day's attend -
ance at Court, whether he serves or not ,
and whether in order to attend Court h e
travels from his place of residence or not ;
if he so travels he is in addition entitled t o
mileage . TAYLOR V . DRAKE. -

	

-

	

54.

=1,

	

% ii— s

	

t—Parties altotee d
to tale aye—P-ractiee.] De-
fendant = , in the original action, counter -
dal r ., d a, :tinst the plaintiff and one R . On
defeni is i it's application an order for a special
jury i, as made, the plaintiff and R . acqui-
-ar:_ . On the striking of the jury the

[ rfit refused to allow R . to take any par t
an plaintiff then applied under r . 157 t o
strii; , , out the counter-claim because of the
ii p,,-sibility of properly striking a specia l
jury where there are more than two parties .

, dismissing the summons, that plaintiff
Ita I no right to make the application. As

acquiesced in the order for a special jury
it was made and had not appealed, a
rge to the array by his counsel at th e

al ii as overruled . BANK OF BRITIS H
v . RoiERT WARD & Co . ,

.?l ivei> LIABILITY .

	

-

	

-

	

-

	

4 9

JURY, GRAND . -
S,, Ga L ND JuRv .

ND NFtiISTRY ACT—1' ' l '

d o,

	

a/101 / t0 i
nua .] Decision of Sir 'd . B .

(' . .I ., reported in 2 B .C. 8, holding
that uh~ I[~ aistrar was justifi, d in rL [usin g

to revLnoa-registered foreign compan y
as tie cnc

	

of land, r ver-L 1 . 1
NEN \

	

]R CUAI. ~11nie, AND L
Cola

	

-

	

-

	

571

LIBEL i

	

a—lneornplete re-
Lima— of

	

—I' Etilege .l In a
[',ion, the Lion Brew-

or~ Ge,i~h .aa~ a~ second mortgagees wa s
joined a l[ ,rdefendant, and a mercan-
tile a g ency puhlis .ud in a notice or circular ,
distributed amon gst its subscribers, that a

writ had been issued against the Lion
Brewery Company claiming foreclosure of a
mortgage and indicating by means of the
words "et al " that there were othe r
defendants :—Held, per IRVING, J ., in an
action by the Lion Brewery Compan y
against the mercantile agency, that th e
publication was libellous and not privileged .
LION BREWERY CONIP ANY, LIMITED V . TH E
BRADSTREET CO3IPANY . -

	

-

	

-

	

435

LIBEL, CRIMINAL—Costs—To' 'i o r
action for—Stay—Cr. Code, Si , ;, j
N ., after his acquittal in a criminal libel
action, proceeded to tax his costs and moved
before the trial Judge for certain costs, and
on obtaining an order with which he wa s
dissatisfied abandoned the taxation and
commenced a civil action against the prose -
cutors for his costs . Reid, by IRVING, J . ,
on a summons for a stay of proceedings ,
that plaintiff should not be allowed to pur-
sue both remedies at once, but as in the
other action there was no appeal he allowe d
this action to proceed on [terms . Qoaere ,
where costs are taxable under section 835 o f
the Criminal Code, on what scale shoul d
they be taxed? Nicnor, v . POOLEY i t
at .	 21, 363

LICENSEE—Passenger—Duty of railway
company. -

	

-

	

-

	

-

	

453
See RAILWAY COMPANY . 2 .

,IEN, MECHANIC'S —Priority —Juris-
diction of Court to order—Notice
to parties affected—Order mad e
without jurisdiction—Substantiv e
proceeding or appeal from . - 557
See WINDING 1,' P . 3 .

LIEN, WOODMAN'S— Larabei° — Saw -
wen .] There is no lien given to saw-

mill men by the Woodman's Lien for Wage s
Act, but only to those engaged in getting
the timber out of the forest . DAVIDSON V .
I RAY NE et at .

	

-

	

-

	

-

	

-

	

369

	

INSURANCE . -

	

4,7 4
See INSURANCE .

MALICIOUS PROSECI°1'IO\—C-- ,al y
II "

1
Plaintiff took po ' -ion of 51 :,-[ ,n ' s float ,
which he found I : fri?b on .i lake . Mason ,
although aware that the plaintiff claimed a
lien for salvage, made no move toward s
recovering the float until after twelve weeks ,
when he in company with a constable ,
demanded it, and on plaintiff refusing to
ive it up without compensation, he wa s

without a warrant and taken to

574
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INDEX .

	

59 1

MALICIOUS PROSECUTION—Cont ' d . for damages under the Employers' Liability
Act for injuries sustained by plaintiff it wa s

gaol, and subs( i,r.tintly an information laid shewn that the plaintiff was without mean s
against l~im nn,ls r section 338 of the Code and for some weeks after the accident wa s
for taking an holding timber found adrift, unable to transact any business : and tha t
was dismisse I :—Held, on the facts, affirm- the defendants' business manager and rep-
ing I oRix Co ., J ., that the arrest was the resent tithe saw the accident and arrange d
joint act of Mason and the constable, and for plaintiff's admission into the hospita l
that Mason was therefore liable for damages where a few days later he discussed wit h
for false imprisonment . An action for him the cause of the accident :—Held, the
malicious prosecution was tried in the circumstances excused the want of notice o f
County Court without objection by either injury . At the close of the plaintiff's caus a
party and judgment given in favorirof plain- non-suit was moved for on the round tha t
tiff :Held, by the Full Court, that the plaintiff had not proved notice of injury ,
question of the jurisdiction of the County and plaintiff then adduced ei

	

n ,
Court could not be raised on appeal . Rom.- the court held skewed a reasonable excus e
TAJLLE V . MASON AND YOUNG. - 499 for the want of notice and the trial pro-

ceeded . Before closing his case defendants '
counsel tendered evidence of being preju-
diced by want of notice :—Held, excludin g
the evidence, that the proper time to chew
prejudice was while the question of reason -
able excuse was still open . Lkvi:a v .
MCARTlicn it ;' .

	

-

	

-

	

-

	

-

	

417

MASTER AND SERVANT—Commo n
„~,Iorr

	

1'„r r,o ,

	

'va.nt's negligene-
let — Trial — Party

,,,d iar eeit7se at . ; Ati here a party frames
an action for negligence at common law an d
also under the Employers' Liability Act ,
but at the trial attempts to develop a eas e
at common law and fails, he will not b e
granted a new trial in order to try to estab-
fish a case under the Employer's Liability
Act . In an action for personal injuries th e
jury found that the d F r ..,lulit- were negli-
gentin not providin,r and accurat e

eking plans of
ha rt was the

did not 1~r t 'iit wl~t t
guilty r : the

	

,li;,cnt it . The plans
e n prs },v ed by the defendants ' engineer s

who were competent, and who had left th e
defendant -d employment before the injur e
person entered their employment i
the defendants were not liable either um I, i t
the A it or at common law. Pee En s G, .
The 1 ctrine of conunmii employmen t

where th ,

	

vin '

v Ie-, fn lilt the accid i
th t i n li , Dye r ' s servic e

,iiTtred his servi i
1,k

	

ii 2, LIMITED . - M ECII :1 NIC'S LIEN—Bri t
tion of Court to orde r
pa41,'s affected—Ord - r
out jurisdictiin — ; , .1 ~
(siding' Or n I i

i i ii \A

	

;1

	

l

MARITIME LAW—Marshal's sole Pie -
inc to complete sale—Ire-safe . ?

\\ here the purchaser of a ship ata Marshal' s
cal, refuses to complete his purchase th e

rip may be put up for sale again withou t
an order for re-sale and the defaulting pur -
chaser will be ordered by the Court to pay
the deficiency, if any, on such re-sale an d
the costs caused by his default . HACUisETT
it el v . Tun Snip BI,AKMMY : Et pat e
Joxcs .	 430

and that suc h
he accident, butr

oerson or official

(1,

	

—di

	

y—l .

	

le i
defendant's coal or.

	

slope ,
which was necessarilt u

	

a

	

ell-M g
road by the workmen, not 1i•ovided
with man-holes at interests of not more
than twenty yards as requirti ,I by the Coa l
Mines Regulation Act, and on account of
this lack of sufficient man-holes, it was the
custom of the Company not to run the tri p
during the time the workmen were going t o
and coming from work . The plaintiff whil e
coming from work was run into and injured
by the trip which had been started off
during a prohibited time . The trip was a

in of cars ; operated by a i Itiomt t i s' n e
on the outside, and used s ' bi Wring t ida l
out of the mine . Tlit jur y
accident was caused I , -
genre in letting the tri~ 1
verdict judgment was

	

n iniili
for $1,424 .00 and

	

i
t Full Court was disn,i-

	

t1 . ~ .nir~ n ;f sir.
to reverse the fin e-' - ,i rout or to interfere

ith the darn : s c~~ . IFvhi . also .
that the l lai i
within the „u
bility Act .
naty Co\n'AA 1 ;ALI TEO .
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MINES (METALLIFEROUS) INSPEC-
TION ACT—Accident to miner caused b y
falling cage—Bulkiread—Statutory duty of
on two . tora ainto in—Practi.ce—R .S.B . C . 1897 ,
Cnl+ .

	

Sec . 25, r' . 10 and Amendment of
1",o, s, 1i .] A cage used for lowering
and hoisting men is not " falling material "
within the meaning of that term as used in
r . 20 of section 25 of the Metalliferous Mine s
Inspection Act, and the amendment of 1899
(Cap . 49, Sec . 12) does not create any dut y
on the mine owner to provide protection
from a falling cage . MCKELVEY v . LE Rot
MINING COMPANY, LIMITED. -

	

-

	

6 2

MINING LAW— Adverse artorn—Certi-
fleete , F in, Iwo, „nents — Co-ou n.CI' — 1
net—Antf—1,

	

,Iicata—Jadgr,ti n
re,a—JI , t A,1, Secs . 36-7 and an,- „d-
meats . ; \ judgment in an adverse actio n
under section 37 of the Mineral Act is not a
judgment in rein . One co-owner of a
mineral claim is not estopped by the resul t
of such action instituted by an adverse
claimant against another co-owner who ha s
applied for a certificate of improvements .
Per MARTIN, J . : Section 37 does not appl y
to co-owners of the same claim, but t o
owners of conflicting claims. Decision of
IRVING, J ., affirmed . Bentley et at v . Bots-
ford and -tarn,, I lea (1901), 8 B . C. 128 ,
followed . FRY et al v . BOTSFORD AND Mxc -
QUILLAN (Two Suits) . MAcGLILLAN V .
FRY . 	 234

2.—Ili , 'Se rlai„z--,4_jri, 7

	

•:,ad plan
Condit „r 1, r, ,

	

,' to right to p,

	

d—Plan
must be be, , ,, wi aeta al Burr, y .] In an
adverse action the plan to be fih ,l pursuant
to section 37 of the Mineral Act must b e
based on a survey made by a Provincia l
Land Surveyor . The filing of the affidavi t
and plan pursuant to said section is a con-
dition precedent to the plaintiff's right to
proceed with his action . Decision of MAR -
TIN, J ., reversed, HUNTER, C .J ., dissenting .
PAULSON V . BEAM ‘N et at .

	

-

	

-

	

184

3 .--Co-owner—Sei :

	

b,1 S1,

	

th e
interest of—Lapse of d ,

—Sheeifl' 's riabr

	

11 ,

,See . 9 and Ai,,,

	

rut

	

C . .¢. j A
Sheriff in possession of a fre e cc ,>r's inter-
est in a mineral claim has no power to tat< ,
out a special free miner's certificate under
section 4 of the Mineral Act Amendmen t
Act of 1899, in the name of the judgment
debtor ; neither has the Sheriff power to
renew a certificate before lapse . Where one
or more of the co-mu ners of a mineral clai m
allow their free miners' certificates to lapse ,
their interests at once vest pro rota in thei r
former co-owners . lieN NUGHT V . VAN NOR-
MAN et at .	 131

4 . — Extealateral rights — Trial — Ad-
journment of—Mineral Act, 1891, Sec . .31 . ]
In an action between the owners of adjoin-
ing mineral claims respecting extralatera l
rights, the parties claiming the extralatera l
rights will not be forced on to trial without
being given a fair opportunity of doing such
development work as may be necessary to
determine the position of the apex of the
vein in question . NOBLE Five CoNsOLI-
DATED MINING AND MILLING COMPANY ,
LIMITED et al v . LAST CHANCE MININ G
COMPANY, LIMITED .

	

-

	

-

	

-

	

514

MUNICIPAL BOUNDARIES — Nort h
1 -ancouzer—Itala or Eagle Island—” Shore "
line or. " coast” lore .] Itala or Eagle Islan d
is within the boundaries of the Municipalit y
of North Vancouver . The meaning o f
"coast line and " shore" line, considered .
MOWAT V . NORTH VANCOUVER .

	

- 205

MUNICIPAL CORPORATION — Van-
eau r'rr 1„, corporation 1 et ,r,,

	

ra raiment of
1895— 18 1„lilu'I I 1 ,,,1,,,,'r—Grading
steeat—11,-,,,age to heal a,l ;a„g—Support . ]
A street railway company in grading a stree t
in Vancouver in accordance with an agree-
ment entered into with the corporation pur-
suant to the Vancouver Incorporation Ac t
and Amendment of 1895, is not liable fo r
damages for loss of support caused to land s
adjoining the street . MACDONELL V. BRITISH
COLUMBIA ELECTRIC RAILWAY COMPANY . 542

MUNICIPAL LAW — Saloons — Bar-
rooms—Sunday Closing By-1aar —Validit y
,f R.S P,(' . 1897 . Cap . 14,1, Sec . 50, Sub-
Secs . 109 and 110, and Cap . 114, Sec . 7 .] A
municipality has no power under section 50,
sub-sections 109 and 110 of the Municipa l
Clauses Act to pass a by-law closing any
kind of licensed premises, except saloons .
A municipality is not empowered, by section
7 of the Liquor Traffic Regulation Act, to
pass any closing by-law, the intention of the
section being to prohibit the sale durin g
inter alia such hours as may be prescribe d
by the municipality under the authority o f
some other statute . Where a statute cre-
ates offences and provides the necessary
machinery for the carrying out of its provi-
sions, a by-law to put it in force is unneces-
sar and had . HAVES V . Thom], sox . 249

2 . Tai sa.tr—(Irder confirming—Pe ti-
fion ,for—Notice of—Practice .] An order ,
under section 151 of the Municipal Clause s
Act Amendment Act of 1898 and amend-
ments of 1899 and 1900, confirming a tax
sale, will not be made without notice of th e
petition for the order being given to the
persons whose property is being sold . he
SOUTH \'ANCOUY`EI: TAX SALE .

	

-

	

572
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NEGLIGENCE—Employer's liability —
Operating colliery without statutory
man-holes—Allowing trip to run
outside customary hours—Rail-
way—Excessive damages . 265
See MASTER AND SERVANT. 3 .

2.--Haintr,inzaa

	

,,'crow thing—Es -
cape offire—Adjo 4 , ,~ .] A fire started
in brush and fallen timber by the defendan t
for the purpose of clearing his land, spread
on to the plaintiff's lands adjoining :—Held ,
in an action for damages, applying the prin -
ciple of Rylands v . Fletcher (1868), L .R . 3
H.L. 330, that the defendant maintained
the fire at his own risk and was responsibl e
for the damage caused by it . CREWE V .
MOTTERSHAW .

	

-

	

-

	

-

	

- 246

3.-- Railway Company — Per :
Here Licensee—Duty of Coin pang—I 4 , i —

\7o evidence to support—Setting aside .] The
relation of common carrier and passenger
does not exist when a person travels on th e
locomotive of a coal train without the per-
mission of some officer who . has authority t o
give such permission, and if injured, such a
person has no right of action unless injured
through the doles as distinguished from th e
culpa of the carrier . Nightingale had a
contract with defendant Company to repair
a bridge, and while riding on the locomotive
of the Company's coal train on his way to
the work, he was killed by reason of th e
train falling through a bridge. The engi-
neer in charge of the train (there being n o
conductor) had no authority to take passen -
gers, and had instructions not to allo w
people to travel on the engine without per -
mission from some competent authority ,
but the Company's officers and servant s
and other persons authorized by the man-
ager and master mechanic used to ride on
the coal train . A few days before the acci-
dent Nightingale and the defendants' man-
ager had gone down to the bridge on the
engine of a coal train and returned the sam e
way (luring the day. In an action by
Nightingale ' s representatative to recove r
damages from the Company for his death ,
the jury held that the Company had under-
taken to carry Nightingale as a passenger : —
Held, on appeal, setting aside judgment in
plaintiff's favour, that there was no evi-
dence to support such a finding, and that
Nightingale was a "mere licensee ." Per
HUNTER, C . J . : The power which a Judge
has to take a case away from the jury shoul d
be exercised only when it is clear that plain -
tiff could not hold a verdict in his favour ;
if the matter is reasonably open to doubt
the Judge should let the case go to the jury ,
and then decide, if necessary, whether there

DEN .

	

593

is any evidence on which the verdict can be
supported . NIGHTINGALE V . -UNION COL -

LIERY COMPANY OF BRITISH COLUMBIA ,
LIMITED LIABILITY .

	

-

	

-

	

-

	

453

NEW TRIAL—Jury, special—Same juro r
sitting on former trial . - 303
See JURY. 2 .

2 .--Setting aside ,judgment—Poore
Judge .

	

-

	

-

	

-

	

-
See COUNTY COURT. 7 .

OATH—Forma for Chinamen.] Form of
Chinese oath settled for cases of gravity .
REx v. All \ 'ooEY .

	

-

	

-

	

-

	

569

PARTIES, "PROPER "—Order N.I . 443
See PRACTICE. 39 .

PARTNERSHIP—Authority of partner t o
execute bill of sale. - - 479
See BILL OF SALE .

2.---S i',try of Dominion

	

l — Re -
29 17

PASSENGER—Railway company—Mere
licensee .

	

-

	

-

	

-

	

-

	

453
See RAILWAY COMPANY . 2 .

PATENT OF INVENTION—Combina-
tion—NIN- i'—Infringement .] A patent for
a mechanical combination is not infringe d
unless the combination is taken in essence
and in substance . JONES e i al v . GAL-
BRAITII AND SONS . -

	

-

	

-

	

-

	

521

PRACTICE — Adding

	

Litigation,
agents—Principas

	

'.] T. sued
heft . ss the drawer of a 14 , 1 ; exchange

Iyable to T's order, with an alternativ e
nim against McM . on a guarantee that the

bill would be paid. T. was the manager o f
the P . C . Line, of Seattle, which owned th e
steamer Mexico, and the defendant was the
agent of the D . & W. H. N . Co ., and thes e
two principals had through T . and McM.
entered into a charter-party providing that
the steamer Mexico should carry certain
freight for which the D . & W . H . N. Co .
ogre 1,, , <z- . McM. alleged he gave the
bill 4 4 n I, e ailed on along with the
guarani~to T, as the balance of the freigh t
mon, s nile under the charter-party and th e
Coral 4an ,t; up a claim for demurrage and
advised _'Ic y ( . not to pay. On an applica-
tion made by McM . and the Company an
order was made adding the Company as a
defendant and giving leave to counter-clai m
against the P. C . Line :—Held, on appeal ,
that the order was properly made as the rea l

o f
535
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PRACTICE:C, . 'ed .

parties in interest should be brought befor e
the Court . TROWRRIDGE V . MCMILLAN . 17 1

	

2 .--Afidavit leading to arrest . -

	

79
See ARREST . 3 .

3.--_Ana st ;,ag Judge ' s notes of evidence
on appo 7 .] Where a party desires to intro -
duce on app( al, evidence alleged to hav e
been omitted from the Judge's notes of evi-
dence, he should first apply to the Judge
appealed from to amend his notes . REN-
DELL V . MCLELLAN .

	

-

	

-

	

-

	

328

4. — Amending (id ngs — Exceeding
terms of order allot, tag— IIai8er of right t o
object .] Two weeks after the receipt of an
amended statement of claim defendants '
solicitors wrote plaintiff's solicitor that the y
would " prepare and file a new statement o f
defence according to the amendment you
have made," and two weeks later took ou t
a summons to strike out amended statement
of claim on the ground that it exceeded the
terms of the order authorizing amendment :
Held, reversing FoRIN, Lo. J ., that the
defendants had waived their right to object .
CENTRE STAR V . THE P )SSLAND MINER S
UNION et al.	 325

5.—Anaendinent , of claim by
changing venue .] A plaintiff who wishes to
name some place other than that named in
the original statement of claim as the place
of trial, must obtain leave to do so on a
summons which clearly spews that it is de-
sired to change the venue and not on a sum -
mons simply to amend statement of claim .
WADE V. UREN et at. -

	

-

	

-

	

274

O .—Appeal from Judge without jury—
Commission evidence .] In an action in the
Yukon for damages for breach of contract
tried before a Judge without a jury, the evi-
dence for the defence being evidence taken
on commission, the Court held that the con-
tract sued on was made with defendant
Company, and not with one Munn as allege d
by the defence and save judgment for plaint -
iffs . On appeal, rev, rsing the findin g
and allowing the app, ;al that the Court had
failed to appreciate Id evidence . MCKAY

	

~ . V . V ICTORIA

	

TRADING Con -
PANY.

	

-

	

-

	

-

	

37

7 .---1 pleat—l :
feeling.

See APPEL. 3 .

S.—Appeal—F ,'Z (',,H,nt o
which should ha,,

the second trial of an action on a promis-
sory note where the defence alleged frau d
on the part of the plaintiffs in obtaining the
indorsement, the jury disagreed . Plaintiffs
then moved for judgment on the groun d
that there was no evidence of fraud, an d
the motion was refused :—Held, by the Ful l
Court, allowing an appeal and entering
judgment for plaintiffs, that no jury coul d
properly find fraud, and it was desirable ,
especially in view of the first abortive trial ,
that the judgment should now be entered
which should have been entered at the trial .
YORKSHIRE GUARANTEE & SECURITIE S
CORPORATION V . FULBROOK c . INNES AND G .
H . COOPER .	 270

9.--Appeal—Introducing fresh evidenc e
on .	 335

See APPEAL. 8 .

10.--Capias .

	

-

	

50
See ARREST .

11.--C I ! ias—Irregularity or u nti
24

,der ARRssr . 2 .

12.—Commis si-,,, to take evidence of
party_ to suit .	 540

See COUNTY COURT . 2.

13 .—Costs of sun, ions for judgment under
order 1IV.	 48

See CosTs . 11 .

14.---Costs of abando165
See CosTs. 2 .

15 .--Costs—" No order as to ." - 129
See CosTs. 6 .

16,--Costs—Taxation—Change in tam:fl'
„re a 't after costs incurred .

	

-

	

317
See CosTs. 12 .

18 .---County Court — P

	

, — Ora l
er«eaination .] A County Court Judge ha s
no jurisdiction to grant an order for an ora l
examination for discovery except in the case
of a failure to answer interrogatories.
ROBERTS V . FRASER .

	

-

	

-

	

-

	

296

19.-- County Court — Luau ,,lti.on of
talu i, ,t debtor—Committal order—Conda -

,noforder—Serric nor , IX . ,
e . 1 , ,7 1_,s .

	

-

	

-

	

-

	

-

	

150
See COUNTY COURT . A .

17 .--County Court—Defendant outs %,1 ,
C

	

— Jurisdiction — Judgment in 1, -

fa at-7 1

	

to set aside and for
to , fend—Waiver.

	

-

	

-

	

-

	

439
See COUNTY COURT. 3 .
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20 .—County Court—Setting aside judg-
ment and granting new trial — Power of
Judge .	 535

See COUNTY COURT . 7 .

21.—County Court—Speedy judgment —
Leave to defend .] On a motion for speed y
judgment in the County Court it is open t o
a defendant to set up other defences tha n
those disclosed in his dispute note . Held ,
on the facts, reversing LEAMY, Co. J ., tha t
the defendant should have unconditional
leave to defend. Per IRVING, J . : Defendan t
should have been allowed to cross-examin e
plaintiff on his affidavit . MCGUIRE v .
MILLER .	 1

22.—Different plaintiffs against same
defendants—Stay ofproc-'dings, where simi-
lar orders are being apps -P Fd from, pendin g
decision in one—Consoi/ / (an of actions . ]
Twenty-nine actions having been brought b y
different persons against the defendant Com -
pany for damages caused by the death o f
relatives in an explosion in the Company' s
coal mine, and on twenty-nine summonse s
for better particulars of the plaintiffs '
claims having been dismissed the defend-
ants appealed :—Held, that the Court by
virtue of its inherent jurisdiction to preven t
the abuse of its process, could and would on
the application of the defendants, stay pro-
ceedings in twenty-eight of the action s
(upon defendants consenting to be bound i n
all the appeals by the result in one) until
after the decision of the appeal in the re-
maining action—proper provision being
made in case that appeal did not properly
dispose of the questions in all . The proper
practice would have been to have applied to
have the actions consolidated . Boni v.
CROW ' S NEST PASS COAL COMPANY' ,
LIMITED.	 332

25,EP#,' s ;~7 lien for trial—Order to
for trial

	

~woe, d at next Sittings-
ourument of S,i r rig .s .] An order, mad e

on defendants' application to dismiss for
want of prosecution, that plaintiff set down

his action for the next Sittings at Nelso n
and proceed with the trial, otherwise the
action do stand dismissed without further
order, dispenses with a notice of trial ; and
if before the date fixed for the Sittings at th e
time the order was made the Sittings are
adjourned it is a compliance with the order
by the plaintiff if he enters the action for
the later date and is ready for trial whe n
the case is called . MCLEOD V. WATERMA N
et al .	 370

26.--Examination of de bene
esse—Rule 368.] A witness who lives in a
remote part of the Province is examinabl e
under r . 368, while temporarily in Victoria .
HYLAND P . CANADIAN DEVELOPMENT Conl -
PANY .	 32

27. -- Full Court — Special Sittings . ]
Special Sittings of the Full Court may be
held either at Victoria or Vancouver to hea r
appeals in actions irrespectively of where
the writs of summons were issued . Appli-
cations for a special Sitting of the Full
Court should be made to the Chief Justice .
THE YALE HOTEL COMPANY, LIMITED V .
THE VANCOUVER, VICTORIA AND EASTER N
RAILWAY AND NAVI( ATION '' ANY. 66, 72

28. --Inr; .

	

work-
ings—Fttrale , e! r,-

	

--/

	

of order
Copies of plaes—1 ta/: ig,, ., to damages. ]
Form of order providing for inspection o f
underground workings in an action for tres-
pass to extralateral rights appurtenant to a
mineral claim settled . The inspection
order should contain an undertaking fo r
damages and the practice does not require
security to be given . STAR MINING AND
MILLING COMPANY, LIMITED LIABILITY V .
BYRON N . WHITE COMPANY (Foreign) . - 9

29. —Inspection — tn7, nF-7 work -
ings—Extralateral rights— /I to inspec t
and copy plctns—Pririieye---R-F- 1- .)14 . 422

See INSPECTION .

	

2 .

30.--For 1 %ctaria or Vancouver Civi l
Sittings—,Sl y- - - r ? , , etion to Sheri, to sum-
mon jury

	

t—Jurors Aet, S 28 and
69 and Supreme Court Act

	

t . t et ,
1901, Sec . 5 .] here an action is to 1 , , tried
at the Victoria or Vancouver Civil Sittings
held pursuant to section 5 of the Suprem e
Court Act Amendment Act, 1901, a special
direction (under section 69 of the Jurors
Act) to the Sheriff to summon a jury i s
necessary. TAN AKA V. RUSSELT,.

	

- 336

31 .

	

T u, pecir~

	

- „-t— Partie s
allow, 7 tc 7 ,,. ; /

	

t

	

49
Jtiin. 4 .

24 .—Entry for trial—Order for—Per-
emptory .] An order that plaintiff set hi s
action down for trial for a certain Sitting s
otherwise his action be dismissed withou t
further order, is not a peremptory order fo r
trial . THURSTON V . WEYL. -

	

-

	

452

23.— Election petition, municipal —
Rules—Procedure in absence of—R.S.B.C.
1897, Cap . 68, See . 86 .

	

-

	

-

	

-

	

11 3
See ELECTION PETITION, MUNICIPAL .



59 6

PRACTICE—Continued .

32.--Marshal ' s sale—Purchaser refusing
to c~ fete purchase .] Where the purchaser
of a ship at a Marshal's sale refuses to com -
plete his purchase the ship may be put up
for sale again without an order for re-sal e
and the defaulting purchaser will be ordere d
by the Court to pay the deficiency, if any ,
on such re-sale and the costs caused by hi s
default . HACKETT et al v . THE SHIP BLAKE -
LEY : Ex parte JONES. -

	

-

	

-

	

430

33.—Order XIV.—Cross-exarnination o f
ptaint& -Discretion to refuse—Rule 401 . ]
On a summons for judgment under Orde r
XIV ., it is only in exceptional cases tha t
defendant will be permitted to cross-examine
plaintiff on his affidavit, and then only afte r
defendant has filed an affidavit of merits .
WARD V . DOMINION STEAMBOAT LINE Co. 231

3t4.--P ars—Of matters in opposite
party's kno ;-„,'ge .] Particulars are ordered
for the purpose of forwarding the applicant' s
case and not to hamper the party ordere d
to give them . When a plaintiff is ordered
to give particulars of negligence which are
essentially within the defendant's knowl-
edge, the order may provide that the plain -
tiff should not be confined at the trial to the
particulars given . Ai i s fsA PACKERS Asso-
cIATION V . SPENCER.

	

-

	

-

	

-

	

473

35 .--Plead ;
eon .'- ' sin to

	

—J ( '
part
1)

	

~ .y r ~'~ng out oa

	

or
to ] In an action on an all, g, , ;
promissory note in the Territorial Court o f
the kukon, the plaintiffs' counsel at the
close of his case, asked leave to amend the
claim by inserting counts on an account
stated, and leave was refused . The trial
proceeded and the claim on the note was
dismissed and a reference was ordered fo r
the purpose of taking accounts and an
order to that effect was taken out o n
the 30th of May, without specifying the
date from which the accounts were to be
taken. On taking the accounts the referee ,
at the direction of the Judge and as to which
it did not appear that plaintiffs had notice ,
took the accounts as beginning at a date un-
satisfactory to plaintiffs, and tl ;, referee' s
report was confirmed by the Jull_ ;' :—Held ,
on appeal, that as the plaintiffs -!could have
been allowed to amend their plea,l ings, and
although the order of the 23rd of May, bein g
final so far as the claim on the note was
concerned, and an appeal from it had not
been brought in time, yet as an amendment

[Von .

had been improperly refused, and the Judge
in giving his judgment of the 23rd of May ,
had not made it clear to the plaintiffs what
his judgment really decided, the case should
be examined on the merits . field, on the
merits, that the judgment of DUG AS, J . ,
must be affirmed . Per HUNTER, C . J., and
DRAKE, J . : In an action embracing severa l
causes of action there may be a judgment o r
order which is final as to one cause of action
and interlocutory as to others, and a party
dissatisfied with the part which is fina l
must appeal within the time limited fo r
appealing from final orders and cannot
question its correctness in an appeal fro m
the judgment at the conclusion of the whole
action . Per HUNTER, C . J . : (1 .) It is in-
cumbent on a successful party to take care
that any order or judgment in his favour i s
drawn up in clear and unmistakable lan-
guage, otherwise the benefit of any doubt a s
to its scope which cannot be resolved b y
reference to any prior or contemporaneous
record or other competent document, shoul d
be given to the party aggrieved . (2.) A man
is not bound to say yes or no at once when
confronted with a demand for the payment
of money about which there may be doub t
as to his liability to pay, but he is entitled
to a reasonable time according to the cir-
cumstances of the case, to consider the posi-
tion and to make up his mind whether he
really owes the money or not, and as t o
what course he should take . BELCHER et a t
v . McDoxALD .

	

-

	

-

	

-

	

-

	

377

36 . —Z'~ ; ; ;, v—a n o
of defeat, —(~

	

al'~y

	

t
tle—RuleStatr :vent of defenc e

traversed allegations in the claim to th e
effect that plaintiffs were entitled to mine
certain coal under the sea, without shewing
the defendants' title in the defence, and
further set up laches as an alternativ e
defence :—held, that the defendants were
bound to set forth their title in their state-

= ment of defence . Decision of IRVINe, J . ,
reported in 6 B . C . 306, reversed . EsQ,UI-
MALT AND NANAIMO RAILWAY COMPANY V .
NEW VANCOUV1a COAL Co'l : iN , . -

	

162

37 .—P . In an
action for damaged for per - ;rm al injuries ,
paragraph 5 of the state; cent vi claim con-
tained allegath lIs of negligence which migh t
or might not lave been particulars of the
negligence ~rl in paragraphs 3 and 4 .
Plaintiff refit= to comply with defendants '
demand for particulars of the negligenc e
alleged in p, : ragraphs 3 and 4 :—Meld, tha t
he must give the particulars or else state
that they were to be found in paragraph 5 .
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KINGSWELL V . CROW ' S NEST PASS COA L
COMPANY .	 518

38.--Pleading—Striking out as embar-
rassing—Privilege—Particulars of.] It i s
open to either party to an action up to th e
time of the trial to attack the other's plead -
ings . In an action against a labour unio n
for damages in respect of a strike, the
union pleaded that •` they were not a com-
pany, corporation, co-partnership or person ,
and not capable of being sued in this or an y
other action." Held, bad plea. Questions
of law going to the merits of a case will no t
be decided on an application to strike ou t
pleadings as embarrassing . CENTRE STA R
MINING COMPANY, LIMITED V . ROSSLAN D
MINERS UNION et at .

	

-

	

-

	

-

	

531

39 .—" Proper " parties—Order° XI.] T .
the British Columbia agent for the P . C .
Line of Seattle, sued McM. the agent of the
D. & W. H. N. Co. on a bill of exchang e
drawn by McM. on the Company in favou r
of T . This bill was for the balance of freigh t
moneys due under a charter-party entered
into between the principals ; and the Com-
pany having a claim against the P . C . Lin e
for demurrage obtained an order addin g
them as party defendants, and giving the m
and McM. leave to deliver a counter-clai m
and serve it upon the P . C. Line. This
order was affirmed by the Full Court (ante
p . 171) on the ground that the real parties in
interest should be brought before the Court .
An order was then made by IRVING, J . ,
giving leave to McM . and the Company to
serve notice on the P . C . Line of the defence
and counter-claim :—Ileld, on appeal per
DRAKE and MARTIN, JJ . (H .UNTER, C .J., dis-
senting), that as no cause of action or
counter-claim against T . was shewn there
was no " action properly brought agains t
some other person duly served within th e
jurisdiction," and hence there was no juris -
diction to make the order . TROIA,BRIDGE V .
McMILLAN .	 443

40.--

	

ial indorsr— Action o n
foreign J. ' t—late , cl nent—
Liquidated 1 ,land.] By S\ n LKEM, J ., a t
trial : In an action on a Yukon Territory
judgment, the writ may be specially in-
dorsed within Order III ., r . 6, with a claim
for interest on the judgment . It is no t
necessary in such an indorsement to stat e
that the interest is due by statute . By Ful l
Court on appeal : A claim for interes t
"until payment or judgment" is not a
claim for a liquidated demand, within the

597

meaning of Order III ., r. 6, except for ex-
ample, where the cause of action is i n
respect to negotiable instruments, in whic h
case the interest is by section 57 of the Bill s
of Exchange Act, deemed to be liquidated
damages . Interest claimed under a statute
cannot be the subject of special indorsemen t
unless it is stated in the indorsement unde r
what Act the interest is claimed . A specially
indorsed writ should state specifically th e
amount due, and when a claim is made fo r
the taxed costs of a foreign judgment, th e
date of the taxation should be stated .
MACAULAY BROTHERS V . VICTORIA YUKON
TRADING COMPANY. -

	

-

	

-

	

27. 136

41.—Special indorsement — Interest til l
judgment—Order XIV.— Amendment — Re -
service or re-delivery .] In an action for
principal and interest due upon a covenant
in a mortgage, a claim for interest unti l
payment or judgment is not the subject of
special indorsement within the meaning of
Order III ., r . 6 . Where on an applicatio n
for judgment under Order XIV., it appears
that part of the claim is not the subject of
special indorsement, it is not open to plain -
tiff to obtain amendment and proceed, bu t
a new summons must be taken out . Where
the indorsement of a writ has been amend -
ed, re-delivery but not re-service is neces-
sary . Remarks as to necessity for amend-
ing the Supreme Court Rules . PIKE V .
COPLEY .	 52

42 .--,Special indorsement—Dote payabl e
at particular place—Duly presented .] The
statement of claim indorsed on the wri t
alleged that the note sued on was payable
at a particular place named, and in the
same paragraph that the note was duly pre -
sented and dishonoured :—Held, a good
special indorsement. Cunard et al v .
Sym,on-Kaye Syndicate (1894), 27 N .S . 340 ,
distinguished . UNION BANK OF HALIFAX V .
WURZBURG AND COMPANY, LIMITED .

	

160

43.--Summons—Returnable in Registry
other than where issued—Title .] After the
issue of the writ in an action a summons
was taken out entitled " In the matter of
an intended action ." Held, by IRVING, J . ,
dismissing the summons, that it was
wrongly entitled . A Judge has power t o
direct a summons to he issued and be re-
turnable in a Registry other than that where
the writ was issued . TANAKA et at v . Russ
SELL .	 24

44.--Trial—Adjournment of in action
involving extralateral rights . -

	

-

	

514
See MINING LAW . 4 .
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45.--Writ of summons—Action agains t
foreign firm .] Sperling, Garbutt, and Horne-
Payne, were residents of England and mem -
bers of the firm of Sperling & Co., which
firm carried on business in England only .
Plaintiffs issued two writs (neither of whic h
was for service out of the jurisdiction) i n
respect of the same cause of action, on e
being addressed against the firm and als o
against Sperling, Garbutt, and Horne-
Payne individually and the other against
the three individuals only . The writs were
served on Horne-Payne while on a visit t o
British Columbia and he entered conditional
appearances and applied to have both writs
set aside and (in the alternative) as to th e
second action that it be dismissed as vexa-
tious :—Held, by the Full Court that (1 .) the
name of the firm was wrongly inserted and
should be struck out of the first writ . (2. )
That the plaintiffs should elect as to whic h
action they would proceed with . Before the
hearing of the appeal the respondents gave
notice that they were content that the nam e
of Sperling & Co . should be struck out of th e
writ :—Held, that the appellants wer e
entitled to the costs of the appeal up to th e
time of the service of the notice, and th e
respondents to the costs subsequent .
OPPENHEIMER et at v . SPERLING et at (Two
Suits .)	 16 6

46.--Writofsummons—Fore iinco, pora-
tion—Insn flcient address—L , lr, ita— Ap-
lieation to set aside—By whom Ire v be made . ]
A writ of summons describing the defendan t
Company as " doing business in the Pro-
vince of British Columbia " was served upo n
J. G. McLaren, the manager of the defend-
ant Company, who was passing throug h
British Columbia en route to Dawson .
Held, that the service was irregular. Als o
that it is not necessary that a person wh o
has been served with a writ should be a real
defendant to entitle him to apply to set i t
aside . FALL v . KLCNDYKE BONANZA, LIM-
ITED.	 493

PRIVILEGE—Inspection—Rule 514 . 422
See INSPECTION . 2.

2.	 Libel —Mercantile agency— Incom -
plete report of Court process. -

	

-

	

435
See LIBEL .

PUBLIC COMPANY—Act of corpora-
tion of—Crown Franchises Regal(/ %on Act —
Not applicable to Dominion Corr p (,%es .] The
defendant Railway Company was originall y
incorporated in 1897 by a Provincial Act,

and in 1898 by a Dominion Act its object s
were declared to be works for the genera]
advantage of Canada and thereafter to be
subject to the legislative authority of the
Parliament of Canada and the provisions of
the Railway Act :—Held, by IRVING, J., set-
ting aside an order allowing the Provincial
Attorney-General to bring an action at th e
instance of a relator under the Crown Fran -
chises Regulation Act, that the said Act di d
not apply to the Company . THE ATTORNEY -
GENERAL OF BRITISH COLUMBIA ex rel . THE
KETTLE RIVER VALLEY RAILWAY COMPANY V .
Tau VANCOUVER, VICTORIA AND EASTER N
RAILWAY AND NAVIGATION COMPANY . 338

RAILWAY COMPANY—Commencemen t
of work—Omission toi/ plans —
Forfeiture—Expropriation pror, ,I is—Interlocutory in-
junction—Appeal lro, wi+re questions o f
importance for trial .] The defendant Com-
pany was originally incorporated in 1897, by
an Act of the Legislature of British Colum-
bia, and on 28th June, 1898, by an Act of
the Parliament of Canada, its objects were
declared to be works for the general advan-
tage of Canada, and thereafter to be subjec t
to the legislative authority of the Parliamen t
of Canada and the provisions of the Railway
Act, except section 89 thereof . Section 4 of
the Dominion Act of 1898, required the rail-
way to be commenced within two years . In
1901, the defendant Company commenced
expropriation proceedings in respect of th e
plaintiff Hotel Company's lands, and by
consent took possession and proceede d
with construction, negotiations to determin e
the amount of compensation by arbitratio n
being carried on in the meantime . The de-
fendant Company had purchased for its lin e
of railway land on either side of the plaint -

, iff Railway Company's right of way, an d
had applied to the Railway Committee of th e
Privy Council for leave to make a crossing.
On the application of plaintiffs, who allege d
inter cilia that the defendant's railway wa s
not commenced within the two years, that
no map or plan and profile of the whole lin e
of railway had been prepared and deposited
in the department of the Minister of Rail -
ways, and that the work being done by the
defendant Company was not authorized an d
was at being prosecuted in good faith by
the Company under its charter, but wa s
really for the benefit of the Great Northern
Railway Company, so that it might exten d
its railway system, which lies south of the
International Boundary, into British Colum-
bia, injunctions were granted restrainin g
until the trial of the action defendant Com-
pany from continuing in possession and pro-
ceeding with the expropriation of the land
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of the plaintiff Hotel Company, and als o
from taking any proceedings toward effect-
ing the proposed crossing of the right of way
of the plaintiff Railway Company. Motions
to dissolve the injunctions were refused .
The Full Court (IRvixo, J., dissenting), dis -
missed an appeal on the ground that ther e
were several points of importance which
should be decided at the trial . THE YAL E
HOTEL COMPANY, LIMITED V . THE VANCOU -
VER, VICTORIA AND EASTERN RAILWAY AN D
NAVIGATION COMPANY .

	

-

	

-

	

6 6

2 .--Passenger—here licensee—Duly ((f
company—Verdict—No evidence to support—
Setting aside .] The relation of common
carrier and passenger does not exist when a
person travels on the locomotive of a coa l
train without the permission of some office r
who has authority to give such permission ,
and if injured, such a person has no right
of action unless injured through the dolu s
as distinguished from the culpa of the car-
rier . Nightingale had a contract with
defendant Company to repair a bridge, and
while riding on the locomotive of the Com-
pany's coal train on his way to the work, he
was killed by reason of the train fallin g
through a bridge . The engineer in charge
of the train (there being no conductor) had
no authority to take passengers, and had
instructions not to allow people to travel on
the engine without permission from som e
competent authority, but the Company' s
officers and servants and other person s
authorized by the manager and maste r
mechanic used to ride on the coal train . A
few days before the accident Nightingale
and the defendants' manager had gone dow n
to the bridge on the engine of a coal trai n
and returned the same way the same day .
In an action by Nightingale ' s representativ e
to recover damages from the Company for
his death, the jury held that the Compan y
had undertaken to carry Nightingale as a
passenger :—Held, on appeal, setting aside
judgment in plaintiff's favour, that there
was no evidence to support such a finding ,
and that Nightingale was a "merelicensee . "
Per HUNTER, C .J . : The power which a
Judge has to take a case away from the jur y
should be exercised only when it is clear
that plaintiff could not hold a verdict in hi s
favour ; if the matter is reasonably open to
doubt the Judge should let the case go to
the jury, and then decide, if necessary ,
whether there is any evidence on which the
verdict can be supported . NIGHTINGALE V .
UNION COLLIERY COMPANY OF BRITIS H
COLUMBIA, LIMITED LIABILII v .

	

-

	

453

RECEIVER—Salary of Dominion official—
Partnership in—Right to share i n
salary ceases on dissolution. 297
See DOMINION OFFICIAL .

REGISTRAR—Minute of order taken by—
Variation of from Judge's notes .] Where a
Registrar is present and takes a minute o f
an order, the minute so taken is conclusive ,
even though the Judge's recollection of th e
order is different . WALLACE V. WARD . 450

REPUDIATION—By infant of voidable
contract—What amounts to. 32 1
See INFANT .

REVENUE—Money on deposit in Bank b y
foreigner—Succession duty. 174
See SUCCESSION DUTY.

SMALL DEBTS COURT — Judgmen t
0,0 un —Non-payment of instalments order -

, by solicitor of application fo r
eor,,,nittal—Committal order—Waiver.] A
notice by a judgment creditor's solicitor of
an application to a Magistrate of a Smal l
Debts Court for an order to commit a judg -
ment debtor because of failure to pay instal -
ments ordered to be paid on the return of a
judgment summons, is a nullity . A judg-
ment debtor by appearing pursuant to such
notice does not waive his right to object a t
any stage. In ee THE SMALL DEBTS ACT :
In e WA XS TUCK .

	

433

62 & 63 Vict ., Cap . I1 .

	

377
See APPEAL. 6 .

62 & 63 Vict ., Cap . 43, Sec . 4 .

	

-

	

528
See WINDING UP . 4 .

B .C . Stats . 1886, Cap . 32, Sec . 213 ;
Cap . 68, Sec . 30 .

	

-

	

-

	

-
See MUNICIPAL CORPORATION .

SOLICITOR—Authority of .

	

-

	

257
See DEBTOR AND CREDITOR .

STATUTE—16 & 17 Vict . (Imperial), Cap .
59, Sec . 19 ; 45 & 46 Vict ., Cap . 61 . 545

See BILL OF EXCHANGE .

30 & 31 Vict., Cap . 3, Secs . 91 and 92 .
See COMPANY. 2.

30 & 31 Vict ., Cap . 3, Secs . 91 and 92 .
See FOREIGN JUDGMENT .

61 Vict ., Cap . 89, See. 4 .

	

-

	

66
See RAILvVAY COMPANY .

21 3

21 3

1895 ,
542
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B .C . Stats . 1890, Cap. 6 ; 1891, Cap. 3 ,
Sec . 1 .	 275

See COMPANY . 4 .

B .C . Stat. 1891, Cap. 25, Sec . 31. -

	

514
See MINING LAW. 4.

B .C . Stat. 1896, Cap . 61, Secs . 11 and 42 . 403
See WATER RIGHTS .

B .C . Stats . 1897, Cap . 75 ; 1900, Cap . 47 . 66
See RAILWAY COMPANY .

B .C . Stat . 1898, Cap . 14, Sec. 5 .

	

10S
See WINDING Lip .

B .C . Stats . 1898, Cap . 35, Sec . 14 ; 1899 ,
Cap . 53 ; 1900, Cap. 23 .

	

-

	

572
See MUNICIPAL LAW . 2 .

B .C . Stat . 1899, Cap . 35, Sec. 2

	

-

	

574
See CRIMINAL LAW .

B .C . Stat . 1899, Cap . 45, Sec . 4 .

	

131
See MINING LAW . 3 .

B .C . Stat . 1899, Cap . 49, Sec . 12.

	

-

	

62
See MINES (METALLIFEROUS) IN -
SPECTION ACT.

B .C . Stat . 1899, Cap . 68, Sec. 4 .

	

-

	

174
See SUCCESSION DUTY .

B.C . Stat . 1900, Cap. 54, Secs . 38and56 . 373
See ASSESSMENT . 3 .

B .C . Rat . 1900, Cap . 54, Secs . 38 and 56. 373
See APPEAL. 2 .

B .C . Stat. 1900 . Cap. 54, Secs . 38 and 56 ,
Sub-Sec . 3 .

	

-

	

-

	

-

	

-

	

495
e, ASSESSMENT .

B.C . L t . 1901, Cap. 14, Sec. 5 .

	

-

	

336
PRACTICE . 30 .

B.C . Rat . 1901, Cap . 15, Secs . 36 and 37 . 505
See ASSIGNMENT FOR BENEFIT OF
CREDITORS .

B.C . Stats . 1901, Cap . 15 ; 1902, Cap. 36 ,
Sec. 4 .	 SO

See CREDITORS ' TRUST DEEDS ACT,
1901 .

Criminal Code, Secs . 144, 783-6 .

	

-

	

1 9
See CRIMINAL LAw . 3 .

Criminal Code, Sec . 199 .

	

-

	

-

	

319
See CRIMINAL LAW . 4 .

Criminal Code, Secs . 207, 208 and 611 . 497
See CRIMINAL LAW . 6 .

Criminal Code, Secs . 209 and 210 . -

	

13
See CRIMINAL LAW . 7 .

Criminal Code, Sec . 338 .

	

-

	

499
See COUNTY COURT .

Criminal Code, Sec . 656.

	

-

	

-

	

574
See CRIMINAL LAW .

Criminal Code, Secs . 833-35 .

	

- 21, 363
See COSTS . 5 .
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pplying the prin -

ciple of ,
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,'t tuat a ditch construe
in intended ciimpliancii with the provisi in s
of section 41 of the Land Act (C .S .13 .C .

1.888), runs partly through United States
territory does not of itself prevent the ditch
from being a good ditch within the meanin g

of the Act . Held, also, applying J(aaattrr) c .
('arson. (1889), 20 S .C .R . 634, that the plain -
tiff's water record was valid . CovELT V .
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.Ict 73 . C . Stot . 1 rs r
Cap . 1, : 11 aril! 42 .] Under section 1 1
of the Ro--la ud Water and Light Company
Incorporal"a Act, 1896, the rights of the
City of Rossland, which purchased the
water works system of the Company, to th e
waters of Stoney Creek are paramount bu t
not exclusive, and the Gold Commissione r
has jurisdiction to adjudicate on an appli-
cation under section 18 of the Water Clause s
Consolidation Act for an interim record o f
the surplus water not used by the City . In

WATER CLAUSES CONSOL1DA'rION ACT .
CENTRE STAR MINING COMPANY, LIMITED V .
CORI'OR NON OF TILE CITY OE Rossu Aa D . 403

WINDING LP—" .last and eq ,iteole "—
S r ,st, !i' as gone—,Sharehold e e ' s y„ ! hn0

r -B. C. Comparrr 11 ,i (fa ) i

.0 t, .] An order for compulsory wind-
ing up may be made under section 5 of the
Companies Winding-up Act, 1898 (Provin-
cial), notwithstanding the winding up is
opposed by the Company . In winding up
proceedings it appeared (1 .) That share s
had been unlawfully issued at a discoun t
and at different percentages of their fac e
value. (2.) That the substratum was gone
and that the Company was unable to carry

on business . (3.) That there was a question
as to the liability of the Company to the
principal shareholder who had always been
in practical control of the Company :—Held ,

rming IRVINr J that it was just and
Writable that the Company should b e
and up . In a•e THE I'LORIn .I MINING
yWAN5°, LIMITED .
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et seq .] A secured r

	

Iitor ha y
a right to apply for and obtain leave t i
bring an action to enforce his security . I t
is not optional for a secured creditor to
either prove his claim in a winding up or
else proceed with an action to enforce it ,
and if he does commence an action it is stil l
compulsory on him to proceed before the
liquidator under sections 63 et ,seq . of th e

Act . In re THE LENORA MOUNT SICKE R

Car 'ER MINING COMPANY, LIMITED .
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sta,,tive proceeding or appeal ,1 irn .] The
holders of mechanic's liens filed against
mineral claims owned by a company which
was subsequently ordered to be wound up ,

2 .--Coenty . ('ei''t -
icatom to set aside a.n<

(3 ,I a COURT. 3 .

Di r,rs COURT .
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`VINDING UP—Continued .

recovered judgment thereon in the County
Court the same day the winding-up orde r
was made . In the list of creditors made u p
by the liquidator the lien claimants did no t
appear as secured creditors, but as judgment
creditors . The winding-up order was mad e
on the petition of Holmes, a surveyor, wh o
held the field notes of the survey made b y
him and who afterwards proposed that he
advance the moneys necessary to obtai n
Crown grants of the claims and retain a lien
on them until he was paid ; the liquidator
applied to the Court for leave to accept th e
proposal and an order was made . without
notice to the lien holders, giving Holmes a
first charge on the claims for his debt an d
the amount advanced by him ; afterwards ,
on Holmes' application, an order was made ,
on notice to the liquidator but without
notice to the lien holders, that the claims
be sold to pay his charge . The lien holders
did not appeal from either of thelast orders ,
but applied for leave to enforce thei r
security and that they be declared to hav e
priority over Holmes :—Jfetd, by the Ful l

Court (reversing Pu uei, J ., who dismissed
application), that the order givin g

mes priority over the lien holders was
1 lade without jurisdiction and the lien hold-
,a) were not bound by it . Re IBEX. MINING
(Ni )

	

:DEVELOPMENT COMPIN1' OF SLOCAN ,
LIMITED LIABIM .rv-

	

-
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557

'i --- 1' 'itin ;;

	

-bo t 'le,' — [,, ol-
-Y. .C. ( , .

	

c .) a1za c2-83
.,Cap . .; . Sec . ,.] By section 5 (e .) of

tl, Winding Up Act (Da uinion) a compan y
is deemed insolvent "if it exhibits a state-
ment sheaving its inability to meet its lia-
bilities :—held, that the inability to meet
liabilities means liabilities to creditors as
distinguished from liabilities to share-
holders . On the hearing of a petition base d
on such a statement the statement must b e

cepted as correct . Remarks as to corn -
y balance sheets . Li re UNITED C :1N -
[ES "F BRITISH COLUMBI1, LIMITED . 528

of ereditor to et itebif o
_No '

	

as ets—E.ea m i zation ofol/ Era
—R.S C . Cap . 129 .] The Court has a
discretion to grant or withhold a winding-u p
order under section 9 of R .S . Canada, 1886 ,
Cap . 129 . Re Maple Leaf Daily Co . (1901) ,
2 O .L.R. 590, followed . A company wil l
not be compulsorily wound up at the in -
stance of unsecured creditors where it i s
shewn that nothing can be gained by a
winding up, as for example, where ther e
would not be any assets to pay liquidation
expenses. On the hearing of a winding-u p
petition which was dismissed, the petitione r
did not avail himself of an opportunity to
examine the officers of the Company :—
Held, on appeal, that it was too late then t o
grant an inquiry .

	

In re OKELL & MORRI S
FRUIT PRESERVING COMPANY, LIMITED . 15 3
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