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MEMORANDA.

On the 4th of August, 1905, His Honour Andrew Leamy, Judge
of the County Courts of Kootenay and Yale, died at Grand Forks.

On the 14th of June, 1905, Frederick McBain Young, Barrister-at-
Law, was appointed Judge of the County Court of Atlin, and a Local
Judge of the Supreme Court of British Columbia.

On the 14th of June, 1905, Peter Secord Lampman, Barrister-at-Law,
was appointed Judge of the County Court of Victoria, and a Local Judge
of the Supreme Court of British Columbia.

On the 24th of August, 1905, William Henry Pope Clement, Barrister-
at-Law, was appointed Judge of the County Courts of Kootenay and Yale
in the room and stead of His Honour Andrew Leamy, deceased.

On the 11th of October, 1905, the territorial jurisdiction of His
Honour Judge Forin as Judge of the County Court of Kootenay and
Local Judge of the Supreme Court of British Columbia, was re-defined so
as to embrace the County of West Kootenay.

On the 17th of October, 1905, Peter Edmund Wilson, Barrvister-at-
Law, was appointed Judge of the County Court of East Kootenay, and a
Local Judge of the Supreme Court of British Columbia.
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MUIRHEAD v. SPRUCE CREEK MINING COMPANY,  purr, 5

LIMITED. 1904

County Court—Stay of proceedings under section 84— Whether applicable to Sept. 13.

proceedings under mining jurisdiction—Prohibition. MUIRHEAD
v,
Section 34 of the County Courts Act which provides, inter alia, that if in  Spruce

any action of tort the plaintiff shall claim over $250 and the defendant ﬁ?gg‘;

objects to the action being tried in the County Court and gives certain Co.
security, the proceedings in the County Court shall be stayed, applies

to proceedings in the County Court under the mining jurisdiction of

that Court.

APPLICATION for prohibition to the Judge of the County
Court of Vancouver from further proceeding with an action. The
facts are stated in the judgment.

The application was argued at Atlin in September, 1904, before
Durr, J.

Belyea, K.C., for the application.

Kappele, contra.
13th September, 1904.

Durr, J.: This is an application by the Spruce Creek Mining

Cowmpany, Limited, for an order prohibiting the Judge of the Judgment
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County Court of the County of Vancouver from further pro-
ceeding with an action in that Court entitled Muirhead v. The
Spruce Creek Mining Co.

In this action the plaintiff claims to recover against the
defendant Company damages caused by the overflow of water on
the plaintiff’s property, resulting from a breaking of a ditch of
the defendant Company. The amount claimed is in excess of
$250. The defendant Company contends that under section 34
of the County Courts Act, it is entitled, by giving the notice
referred to in that section, and providing the security referred to
in that section, to have the proceedings in the County Court
stayed. The notice has been given and the security has been
provided. I have come to the conclusion that that section
applies to proceedings in the County Court, under the Mining
Jurisdiction of that Court.

The language of the section itself does not suggest that its
application is limited in respect of the particular class of juris-
diction invoked in the action to which the section is sought to be
applied. It is contended that the provisions of Part 10 of the
Placer Mining Act are so sweeping in their character as to dis-
place the operation of that section. I am unable to agree with
that contention. It is true that section 133, which confers upon
the County Court its special mining jurisdiction, does provide
that the County Court shall in respect of the matters comprised
within the sub-heads of that section have and exercise within the
limits of its district all the jurisdiction and powers of a Court of
law and equity. But that general provision is limited by section
135 of the same Act, which provides that “ the provisions of all
Acts for the time being in force regulating the duties of County
Courts, County Court Judges, Registrars, Sheriffs and other
officers, and regulating the practice and procedure in County
Court shall so far as practicable, and not inconsistent with this
Act apply to the mining jurisdiction of the County Court.”

The language of the last mentioned section is entirely without
limitation, and I am unable to see that upon any proper principle
of construction I should import into it any modification which
would exclude from its operations the provisions of section 84 of
the County Courts Act. My view is fortified by section 40 of
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the County Courts Act. That section provides that « the County
Court shall also respectively have and exercise, concurrently
with the Supreme Court of British Columbia, all the power and
authority of the Supreme Court of British Columbia in the
actions or matters hereinafter mentioned.” Then follows a series
of sub-sections conferring jurisdiction in a large number of cases
limited it is true as to value, but embracing within its sweep
actions of almost every kind which would have come within the
jurisdiction of a Court of Equity prior to the amalgamation
brought about by the Judicature Act,

It is difficult to understand why if section 84 is not to apply
to actions brought in the County Court, and invoking the min-
ing jurisdiction of the County Court, the section should at the
same time apply to actions brought invoking the equitable juris-
diction of the County Court. It may be said, of course, that the
mining jurisdiction is conferred by a special Act, but there is
ample authority that where you have special statutes dealing
with cognate or allied subjects and these statutes are brought
together in consolidation, as is the case here, the whole consoli-
dation is to be read as one Act.  Part 10 of the Placer Mining
Act ought therefore to be read as if it were a part of the County
Courts Act, and there has been no argument presented to me,
and I am unable to see that there is any sound ground upon
which one can establish any distinction between the mining
Jurisdiction and the equitable jurisdiction in that respect.

It was pressed upon me, and I do not undervalue the impor-
tance of the point, that the effect of this view might be to de-
prive the County Court of its mining jurisdiction, or, at all
events, to make the mining jurisdiction of the County Court
conditional upon the consent of both parties. At first, I was in-
clined to think that the argument was a forcible one, but the
consideration which I have been able to give to it in the time
elapsing between the argument and this moment leads me to see
that the consequences are not by any means so extensive as the
argument presupposes.

Section 34 of the County Courts Act is limited to actions of
contract, and actions of tort, in which the plaintiff claims the
sum of in one case exceeding $500, and the other case exceeding

3

DUFF, J.

1904

MiINING
Co.

Judgment
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vurr, 5. $250. It is quite obvious that a very large number of cases
1904  which would come within the mining jurisdiction would not be
Sept. 13. affected by section 34—actions of ejectment, in which no sum is

claimed ; actions for declaration of right in which no sum is

MUIRHEAD . . . . " C .

o, claimed ; actions claiming simply an injunction,in which no sum
SC?E‘;C; is claimed; and others of which examples might be multiplied.
Mmviva The apolication is for prohibition, as I have said. That rem-

Co. PP p

edy is in the discretion of the Court. During the argument I
intimated that I should not grant the order except upon the
term that the defendants should go to trial at once, and that will
be made a term of the order.

Application for prohibition granted.

COURT OF REX v. HAYES.
CRIMINAL
APPEAL . . A .
Criminal law—Grand jury—Constitution of—Motion to quash—Juror pre-
1903 judiced—Cr. Code, Secs. 656, 662 and 746,
June 10 R . . s e .
T An objection to the qualification of an individual member of a grand jury
REex is not an objection to the * constitution” of the grand jury within the
v, meaning of section 656 of the Criminal Code, and so cannot be raised
Haves

by motion to quash.

Per Maraix, J.: The question as to whether or not a grand juror is pre-
judiced is for the Judge of Assize to decide and his decision cannot be
reviewed on appeal.

IN the Supreme Court of British Columbia in banc: Crown
Case reserved.

The accused was convicted at the May Assizes, held in the
City of Victoria, of having obtained money by false pretenses,
Statement ey .
and was sentenced by DRAKE, J., the presiding Judge, to im-
prisonment for two years.

After the indictment was found and after the prisoner was

arraigned, but before plea pleaded, a motion to quash the indict-
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ment was made on the ground that one of the grand jurors was
incompetent to act because he was the agent of the prosecutor in
connection with the matter out of which the prosecution arose. Of
the thirteen grand jurors summmoned one was ill and unable to at-
tend. and amongst the twelve who found the true bill was
Charles Stewart Baxter, who it was alleged was incompetent to
act. It appeared from an affidavit of the accused used on the
motion that the transaction out of which the prosecution arose
was in connection with the sale by him to Irving, the prosecutor,
of an interest in a mining company prior to 15th April, 1901,
and at that time or probably before, the said Baxter became
Irving’s agent in respect of that transaction ; that on 15th April,
1901, Baxter on behalf of Irving wrote the accused giving him
a memo of certain accounts in reference to the said transaction
and stating that he was going to take charge of Irving’s accounts,
etc.; that on 18th April, he (Hayes) wrote Irving giving an
account of assessments which he had paid on account of shares
held for joint account, and in answer to that letter Baxter wrote
him that Irving took exception to some of the amounts and
giving particulars,

The affidavit of C. E. Wilson, a solicitor, shewed that on behalf
of the accused he had endeavoured to obtain the grand jury list
but was unable to do so.

The motion to quash was refused by the trial Judge on two
grounds, viz.

(1.) That the objection to Baxter was not an objection to the
constitution of the grand jury.

(2)) That even if the objection to Baxter was an objection to
the constitution of the grand jury, the said Baxter stood indif-
ferent between His Majesty and the accused and that consequently
the accused had not suffered and would not suffer prejudice by
said Baxter being a member of said grand jury.

The questions reserved (at the trial) were:

(1) Was said objection an objection to the constitution of the
grand jury?

(2.) 1f said objection was an objection to the constitution of
the grand jury, did said Baxter stand not indifferent between
His Majesty the King and the accused, and did the accused

5
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suffer prejudice or might he have suffered prejudice thereby.
The questions were argued at Vietoria on 10th June, 1303,
before WALKEM, DrRAKE, IRVING and MARTIN, JJ.

Duff, K.C. (G. E. Powell, with him), for the prisoner: A
grand jury may be objected to on practically the same grounds
as a petit jury, the only difference being the form which the ob-
Jjection takes; where the names of the grand jurors are not known
a challenge cannot be made. Under the Code pleas in abate-
ment are abolished and motions to quash substituted. Baxter
does not deny that he was acting in the matter as agent for the
prosecutor; there was such a relationship as to give rise to a
suspicion of bias and constituting a ground of challenge propter
affectum : Blackstone’s Commentaries, Vol. 8, Sec. 863.

The objection is an objection to the constitution of the grand
jury ; the right to object must exist or else the abolition of pleas
in abatement abolishes also all a prisoner’s right to object. He
cited Reg. v. Gorbet (1866), 1 P. E. I. 262; Rex v. Sheridan
(1811), 31 How. St. Tri. 543 at pp. 552 and 572; Crankshaw
778-9; Reg. v. Duffy (1848), 4 Cox, C. C. 172; Reg. v. Morris
(1867), L. R. 1 C. C. 90 and Reg. v. Mercier (1892), 1 Que.
Q. B. 541.

Maclean, D. A.-G., for the Crown: The grand jury is con-
stituted the moment they go into the box and are sworn and any
objection must be taken before they are sworn. He referred to
Rex v. Hayes (1902), 9 B.C. 574 ; Bishop’s Criminal Procedure,
Vol. 1, Sec. 876 and Rex v. Belanger (1902), 6 C, C. C. 295.

In order for the prisoner to succeed the Court must be of the
opinion that the objection is well founded and also that the
prisoner has suffered prejudice ; these were questions of fact for
the trial Judge who has found adversely to the prisoner and his
view on the facts will not be interfered with lightly : see Reg. v.
Wyse (1895), 2 N.-W. T. Rep. 103 and Reg. v. McIntyre (1898),
3C CC. 413

The prosecution arose over representations made by the
prisoner to Irving when they made their bargain, and Baxter
had no connection with it except to straighten out the accounts.
There has been a fair trial ; the petit jury brought in a verdict
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of guilty and even if Baxter were prejudiced no injustice has
been done.

Duff, in reply: There has been no finding that Baxter was
not prejudiced ; that matter is entirely open yet. Section 746
(/) leaves it to the Court to decide whether or not there has
been any miscarriage of justice.

WALKEY, J., dissented from the opinion of the majority of the
Court.

DRAKE, J.: I only came here to listen to the argument,
because it is an interesting point on which I am very glad to
have heard the argument. I think it is better for me, on the
whole, not to give any judgment in the matter. When the mat-
ter came before me for trial I expressed my opinion, and I must
say I see no reason to change it.

IrvING, J.: I agree with the decision arrived at by the learned
trial Judge. As I understand the constitution of the grand jury
the individual opinions of one of the members of that body have
nothing to do with the constitution of the jury. The jury is
summoned by the King. The question is whether the jurors are
indifferent as between the King and the prisoner, not between
the private prosecutor, if there is a private prosecutor, and the
prisoner. It is altogether contrary—and I think this case illus-
trates it fairly well—it is altogether and indisputably contrary
to our system of jurisprudence that the question should be
whether the jurors are indifferent as between the private pro-
secutor and the accused. If the objection to Baxter was an
objection to the grand jury, Baxter stood indifferent between
the King and the accused. And the accused did not and could
not suffer any prejudice by reason of Baxter being a member of
the grand jury. I would disallow the motion.

MARTIN, J., concurred and subsequently on 29th July, handed
down the following written opinion:

There are two questions reserved for our consideration. The
first is—Was said objection an objection to the constitution
of the grand jury?
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It is contended by the Crown that it was not, but was, on the
contrary one to the qualification of one of the individuals com-
posing it, and my own decision, 9 B.C. 574, on section 656 in this
prosecution at the Fall Assizes in 1902, quashing an indictment of
a so-called grand jury is relied upon. It was then held that an
objection that the Sheriff had not summoned the statutory num-
ber (thirteen in this Province) of grand jurors named in the panel
was not really one to the constitution of a grand jury, because
there was no such body in existence till the Sheriff had sum-
moned that number which the statute (Jurors Act, Sec. 48;
Jurors Amendment Act, 1899, Sec. 2) imperatively directed
him to summon and return, and that the twelve only he did
summon and who appeared at the opening of the Assizes formed
a mere collection of irresponsible individuals unknown to the
law and having no “constitution ” in a legal sense that an objec-
tion could operate on, and consequently the proceedings of such
a body were absolutely void ab initio. The fact that in the
opinion of the Sheriff it was useless to summon the missing
juror because he had become demented, was held to be no
answer, for if it were possible to summon him, as it admittedly
was, he should have been summoned ; and it would be a danger-
ous precedent to substitute the discretion of the Sheriff for the
positive requirement of a statute which aims at excluding all
discretion. . . . It was further laid down that a grand jury
is “constituted ” after the thirteen had been summoned by the
Sheriff and a sufficient number of persons (7., seven under our
present Act instead of 12 as formerly required by section 52 of the
Jurors Act) so summoned had appeared and taken their places
in the box ready to be duly sworn to discharge the duties of
their office: Cr. Code, Sec. 662; B. C. Stats. 1899, Cap. 35, Sec.
2; Reg. v. Girard (1898), 7 Que. Q.B. 575, 2 C.C.C. 216 and
Reg. v. Cox (1898), 2 C.C.C. 207 at p. 213.

The course I then pursued was based upon the rule and prae-
tice that an indictment clearly found without jurisdiction will
on motion be quashed at any stage: Reg. v. Heane (1864), 9
Cox, C.C. 433, followed in Reg. v. Burke (18983), 24 Ont. 64.

The grand jury in the case at bar has been properly summoned
and there is no objection to its constitution as a body duly
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empanelled, but to one of its members only, 4.e., the present COURT oF

objection if put forward as a challenge would not be to the array
but to the polls, and had the juror objected to been a petit juror
the challenge would have been “propter affectum, i.., on the
ground of some presumed or actual partiality . . . ete.”
Archbold’s Criminal Pleading (1900), p. 184. At p. 178 that
author says:

“Challenges are of two kinds: (1.) To the array, when
exception is taken to the whole number empanelled ; and (2.) To
the polls, when individual jurymen are excepted against.”

And to the same effect see 1 Chitty’s Criminal Law, 533 (Am.
Ed., 1847, from 2nd Eng. 1826) and sections 666 and 668 of the
Criminal Code which define the nature and extent of challenges
in Canada.

Now it has already been decided by two Judges of the Court
of Queen’s Bench in Quebec that no right of challenging the
grand jury exists, either to the array or to the polls: Reg. v.
Mercier (1892), 1 Que. Q.B. 541. This decision is based on a
Jjudgment of the Irish Court of King’s Bench in the celebrated
case of Rex v. Sheridan (1811), 31 How. St. Tri. 543, wherein three
of the four Judges who sat agreed that no such challenge lay, or
had ever lain, and that the proper course to adopt was to raise
the objection by plea in abatement after indictment found. Much
learning on the then practice of challenges to grand and petit
Jjurors will be found in that case, which has not only never been
questioned, but the course adopted by it has since been followed,
eg., in Reg. v. Mitchell at the Dublin Assizes, in April, 1848, 11
L.T. J. 112, 8 Cox, C.C. 93; and in Reg. v. Duffy, also at the
Dublin Assizes in December, 1848, reported in 4 Cox, C.C. 172.
These cases are of special value because as is remarked in Arch-
bold, supra, at p. 78, “ the leading modern cases on the subject
have occurred in Ireland.” The objection to the grand juror in
Sheridan’s Cuse was that he was a placeman under the Crown (a
divisional magistrate of police) which was tantamount to a
challenge to the polls propter affectum : Archbold, supra.

In regard to challenges to the array, in 1867 in the case of
Reg. v. Burke, a trial in Dublin by special Commission before
Whiteside, C.J., and Fitzgerald and Deasy, JJ., it was decided
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that “no ground for challenge to the array exists where the
Sheriff has not been guilty of a fault,” following the opinion of
the House of Lords and the Judges who had been specially sum-
moned in O’Connell’s Case on a writ of error from the Irish
Court of Queen’s Bench (1844), 11 CL & F. 155, at pp. 247 and
323. The Lord Chief Justice stated, p. 247, that all the Judges
were agreed that:

“The only ground upon which the challenge to the array is
allowed by the English law is the unindifferency or default of
the Sheriff”

And the Lord Chancellor said, p. 323:

“ My Lords, if you look into our law books, you will find that
the challenge to the array is only allowed on account of the
position or conduct of the Sheriff or other officer by whom the
jury is returned.”

And in a judgment in the case of Rex v. Edmonds (1821), 4
B. & Ald. 471, 23 R.R. 350, which throws much light upon what
was the practice of challenges to the array and to the polls
towards the beginning of last century, Abbot, C.J., says, at
p. 856

“Such a challenge (to the array) is always grounded upon
some matter personal to the officer by whom the jury has been
summoned, and their names arrayed upon the parchment or panel
whereon they are returned, in writing, to the Court.”

And this view of the law is now embodied in the Criminal
Code, section 666, as follows:

« Either the accused or the prosecutor may challenge the array
on the ground of partiality, fraud, or wilful misconduct on the
part of the Sheriff or his deputies by whom the panel was
returned, but on no other ground. The objection shall be made
in writing, and shall state that the person returning the panel
was partial, or was fraudulent, or wilfully misconducted himself,
as the case may be.”

So far, then, it is perfectly clear that the objection now taken
to this grand juror could only have been taken by plea in abate-
ment, and that it is of the same nature as a challenge to the
polls, propter affectum. But since the 1st day of July, 1893, the
day when our Criminal Code, 1892, came into force, all pleas in
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abatement were abolished by a new section, 656, which enacts courr or

as follows:

“No plea in abatement shall be allowed after the commence-
ment of this Act. Any objection to the constitution of the grand
jury may be taken by motion to the Court, and the indictment
shall be quashed if the Court is of opinion both that such objee-
tion is well founded and that the accused has suffered or may
suffer prejudice thereby, but not otherwise.”

Though this section does not apply, as has been seen, to the
case of a clear want of jurisdiction, yet one of the results of it is
that if the objection is one which should formerly have been
taken by plea in abatement it cannot now be entertained, unless
it is one to the “constitution” of the grand jury. Hence the
question which now arises—Is an objection to the qualification
of an individual member of the grand jury an objection to the
“ constitution” of that body in the proper sense of the word ?

In his note on this section, Mr. Justice Taschereau, now the
Chief Justice of Canada, remarks (Taschereau’s Criminal Code
of Canada), p. 752, that the old repealed clause, R.S.C,, Cap. 174,
Sec. 142, applied only to certain pleas in abatement. But the
new section includes all pleas of that nature. The same learned
author remarks that “It is only objections to the constitution
of the grand jury that this section provides for.” The Code
makes no provision regarding the constitution of the grand jury
with the exception of section 662, which I shall refer to later.

In support of the contention that the objection is to the con-
stitution counsel for the prisoner cited the Prince Edward Island
case of Reg. v. Gorbet (1866), 1 P. E. I. 262; wherein an indiet-
ment was on motion quashed by Mr. Justice Peters because of an
objection to one of the grand jurors propter ajffectum, as being in
the employment, as agent, of the person chiefly interested in the
criminal proceedings. The learned Judge on p. 263 cites Chitty’s
Criminal Law as an authority for the proposition that a grand
juror may be challenged, and on p. 264 states that “in a note
to Chitty’s Criminal Law 309 (Vol. 1, Am. Ed,, 1847), it is said,
‘ There exists the same right of challenging for favour the grand
jury as the petit jury. Burr’s trial, 38.”

As to this alleged right of challenge, it is only necessary to re-
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fer to Sheridan’s Cuse, to reject it; the effect of that case has
been overlooked by the learned Judge though he cites it on an-
other point. And as to the American note on Aaron Burr’s
trial, it will be seen how dangerous it is to rely on American
views of English criminal procedure by referring to the decision
of the Supreme Court of the United States in the case of United
States v. Gale (1883), 109 U.S. 65, where our law on the right
to challenge the grand jury is incorrectly stated (p. 67) being
based merely on a citation from the same text writer, Chitty
(who overlooked the express decision in Sheridan’s Cuase), and
in apparent ignorance of the practice following it in the later
cases hereinbefore mentioned. And this Court has already
held that “it cannot be guided by American practice
in eriminal matters”—Greer v. Regina (1892), 2 B.C. 112, at pp.
120 and 129. In fact three years later in Reg. v. Dowey
(1869), 1 P. E. 1. 291, 293, Mr. Justice Peters himself
doubted the applicability of the same American authority he had
before cited. And in the same case he refers to Sir William
Withipole's Case (1629), 2 Cro. 134, as though the grand jury
had been challenged, whereas the report shews that the ob-
jection was duly raised by plea in abatement. Later also in
Reg. v. Lawson (1881), 2 P.E.L 398, and 401, he aptly says that
“if they were all one way American cases would form no safe
guide for us.” In truth, on this branch of the case at bar these
Prince Edward Island cases decided before the union with Can-
ada (July 1, 1873), are of no practical assistance because there
was in that colony a local statute which the learned Judge cites
at p. 294 of Dowey’s Case, which says “every objection to any
grand jury panel, or individual grand juror, or challenge ‘to the
array, shall be made before pleading to the indictment,
ete., ete.” The local Act was also referred to by the Court
in Reg. v. Collins (1878), 2 P. E. 1. 249 at p. 254, Palmer, CJ,,
pointing out that it “ gives to the Supreme Court of this Island
much greater power than is given to the Criminal Courts of
England by the Imperial Statute 14 & 15 Vict., Cap. 100, etec.,
ete.” And note the remarks of Peters, J., at pp. 261-2.

But in any event these four cases, and that of Reg. v. Cunard
(1838), 2 N. B. 500, cited in the last named, were before the
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passing of section 656, and throw really no light on the meaning
of “constitution,” and the decision in Mercier’s Case for the like
reason affords us no assistance on this point.

Recently, on December 23rd, 1902, a somewhat similar ques-
tion came with others before five Judges of the Court of King’s
Bench in Quebec in appeal in Belanger v. The King (1902), 12
Que. K. B. 69 (incompletely reported in 6 C. C. C. 295). The
exact point there raised was on an objection that the grand jury
had not been duly sworn, and on motion before plea the indict-
ment was quashed on that ground, their proceedings being held
null and void because till duly sworn they were not competent
or “constituted” to act as a grand jury at all. The judgment
of the Court was unanimous (see p. 104) that:

“The grand jury were not properly sworn, inasmuch as none
of the other jurors were in the box at the time the foreman was
sworn, and were only sworn afterwards to observe the same oath
which their foreman had taken, without there being a certainty
that the said oath submitted to their foreman had been heard by
them.”

Written judgments were delivered by Mr. Justice Hall and
Mr, Justice Wurtele, and in so far as they go to shew that the
objection taken was one to the constitution of the jury, the re-
marks of those learned Judges would not probably be excepted to
because the objection was one which went to the capacity of the
grand jury as a body to discharge any functions pertaining to
that office till the oath likewise pertaining to that office had
been duly taken. The situation was somewhat peculiar but it
may fairly be put this way, that though the grand jury was so
far regularly constituted that all its members were entitled as of
right to enter the box assigned to them in the Court yet they
could not exercise their powers till they had duly taken the pre-
scribed oath of office ; in that sense it may be said the “ eonstitu-
tion” of the jury was affected. The point is a nice one but it
was not precisely raised nor dealt with and is still open. If I
nay say so with all respect however, I should not feel warranted,
for reasons already stated, in relying on any of the American
authorities cited by the learned Judges, and in my opinion they
should be discarded as tending to lead into error. Mr. Justice
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Whurtele makes some general observations upon the constitution
of the grand jury and the qualification of its members which
were cited by counsel on this argument, but they plainly, I think,
are not intended to be exhaustive, nor are they necessary for
the determination of the point then before the Court and so can
only be treated as obiter dicta. Moreover the learned Judge’s
attention does not appear to have been called to sections 662 and
668 (4), (5) which have an important bearing on the point, and
are hereinafter considered.

But whatever the view of any member of the Court may have
been on this point of  constitution,” I must confess that, since in
answering the third reserved question (the necessity of the fore-
man initialling the names of the witnesses examined) the Court
as a whole has not followed the raling of the Supreme Court of
Nova Scotia on that point in Rex v. Townsend (1896), 8 C.C.C.
29, nor of the Court of King’s Bench of Manitoba in Reg. v.
Buchanan (1898), 12 Man. 190, nor of this Court in Rex v.
Holmes (1902), 9 B.C. 294, I should in any event feel some
difficulty in knowing what weight should be attached to its rul-
ing on other cognate points. It would be well if the matter
were set at rest by the Supreme Court of Canada.

As the learned author before cited remarks, the only provision
in the Criminal Code on this question of constitution is section
662, as follows:

“Every person qualified and summoned as a grand or petit
juror, according to the laws in force for the time being in any
Province of Canada, shall be duly qualified to serve as such juror
in eriminal cases in that Provinee.”

But with said section there should be read the curative section
735, as follows :

“ No omission to observe the directions contained in any act
as respects the qualification, selection, balloting or distribution
of jurors, the preparation of jurors’ book, the selecting of
jury lists, the drafting panels from the jury lists or the striking
of special juries, shall be a ground for impeaching any verdict,
or shall be allowed for error upon appeal to be brought upon any
judgment rendered in any criminal case.”

To my mind the meaning of section 662 is clear and it is of
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great assistance in determining the present case. It means that
once a person is qualified to serve according to the laws of his
Province, and has been summoned, then, subject to the challenges
to petit jurors allowed by sections 666 and 668 sub-sections 4
and 5 he is qualified to serve in criminal cases in Courts having
Jjurisdiction to try such federal cases, i.e., the provineial juror is
utilized for the purposes of the federal criminal law. Two
things only are necessary (1.) the qualification by provincial law ;
(2.) the summoning after that qualification has been determined.
If he is qualified under the laws of his Province for the time be-
ing in force and has been summoned, it is his duty to act in the
capacity in which he has been so summoned, and unless
excused by order of the Court, as hereinafter mentioned,
or challenged, he must so act. The qualification here
spoken of can, having regard to the context, mean only one
thing—that is the obligation to the State imposed on him by the
law of his Province to act in his proper capacity as regards all
possible offenders against the Crown and its dignity. It does not
and cannot, in view of the way jurors are selected in this Pro-
vince at least, contemplate at that stage any possible personal
incompetence in the juror as regards some individual, known or
unknown who had transgressed or might transgress the laws a
short or long time after or before the juror has been selected after
being declared duly qualified. That this is and must be the true
intent and meaning of the Act is shewn by the fact that all the
grand jurors, including him now objected to, were duly qualified
as-regards all other accused persons at that assize than the pres-
ent appellant.. It is not suggested that the juror now objected
to was not when selected-in every way a qualified person under
sections 5 and 6 of our Jurors Act. Such being the case it be-
comes at once apparent that the present objection propter affec-
tum to a juror who is duly “qualified ” in the statutory sense at
least is not one to the qualification required by said section 662,
for that was long ago determined, but to the personal incompet-
ence of the individual juror quae the accused and is tantamount,
it has been seen, to a challenge to the polls propter affectum.
Such is not, in my opinion, having regard to the operation of
sections 656 and 662 of our Jurors Act an objection to the con-
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stitution of the grand jury in the proper sense of that word,
and therefore it cannot, in the absence of some such statutory
provision as the cases hereinbefore cited shew existed in Prince
Edward Island, be raised by motion to quash.

This conclusion is borne out by considering the application of
section 662 and section 668 sub-sections 4 and 5 to petit jurors,
and it should be noted that an objection to the statutory qualifi-
cation of a petit jurorisraised by a challenge to the polls propter
defectwm : Archbold, supra, 183. The effect of these sections is
that after a juror “ qualified ” under section 662 has been sum-
moned every ground of challenge is forbidden by sub-section 5
other than the four grounds reserved by sub-section 4 and the
first of these grounds is that the juror's name is not on the
panel. The other three grounds are—(b.) unindifference, (¢.) con-
viction for certain offences, and (d.) alienage. Now though in
our B.C. Jurors Act there are two other disqualifications, viz. (1.)
persons infirm or decrepit and (2.) persons not in possession of
natural faculties, yet nevertheless the result is that once the
names of such persons appear on the panel the objection to their
qualification is lost by the operation of sub-section 5 and they
cannot be challenged and so are “duly qualified to serve as
jurors” unless the Court should of its own motion see fit to take
action as hereinafter mentioned.

This important result of the sections relating to the petit jury
is of much assistance in determining the question under considera-
tion because it affords another illustration of the intention of
Parliament to limit objections to jurors.

The appellant’s counsel very properly contends that the Court
will not hold,.in the absence of clear statutory authority, that

" accused persons have lost the former right to object to individual

grand jurors propter affectum, or otherwise. But here the Act
has abolished in the clearest language the only method by which
such an objection could formerly be raised, and in my opinion has
omitted (whether intentionally or otherwise is immaterial) to
substitute another apt form of procedure. Counsel for the
Crown, on the other hand, contends that in view af the fact that
both by law and in actual practice the powers of the grand jury

have in recent years been much curtailed it may well be that
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such was the intention of the Legislature. The learned author
before cited (Taschereau’s Crim. Code) p. 730 says, referring to
one great change effected by section 641, “ the grand jury are not
now at liberty to find a bill upon their own knowledge only;
‘and the right to go directly before them and prefer a bill against
any one is taken away.” Mr. Duff states that the result would
be that even if a grand juror were bribed the accused could not
raise such an objection. In regard to this I first remark that
embracery is a criminal offence dealt with by the Code, Sec. 154,
and a misleading of justice itself, and it might be well that, to
prevent a crime being consummated within the very temple of
justice, and in the presence of the Court by one of those sum-
moned to aid in the administration of justice by the precept of
the presiding Judge of Assize (or one of his brethren under sec-
tion 28 of the Jurors Act), an adequate course would, on credit-
able suggestion of such a public disgrace, be taken by the Court
of its own motion to preserve its own honour and meet such an
extraordinary state of affairs, which so far be it noted has never
been recorded in the legal annals of our country. It may here
be opportunely remarked that a Judge of Assize has powers of a
very unusual and ample kind, which, so far as I can find,
have never been attempted to be defined, but which are
undoubtedly such as properly appertain to the person of
one who in the discharge of duties of the last solemnity
represents the King himself (see Reg. v. McGuire (1898), 4
C.C.C. 12 at p. 24) and everything, in the case of an office of such
dignity and antiquity, is presumed necessary for the occupant
to see that the King’s Justice is dispensed to the King’s subjects.
Cf. Ex parte Fernandez (1861), 10 C.B.N.S. 3, 30 L.J., C.P. 321.
Nor is there any limitation upon such necessary powers except
that which has been imposed by Parliament or the Court itself.
An apt illustration of the exercise of this authority in the case
of grand jurors is to be found in Lord Headley's Case (1806),
R. & R. 117, at the County of York Assizes wherein the
presiding Judge, Mr. Justice Chambre, pointed out to an Irish
Peer, who had attended for the purpose of serving on the grand
jury, the undesirability of bis so doing, to which that grand
juror acquiesced, though he was not strictly speaking
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disqualified, and the point was subsequently referred to all the
Judges and the course adopted approved of. And I am further
fortified in the view above expressed by the case of Mansell v.
The Queen (1857), 8 El. & Bl. 54, wherein Lord Chief Justice
Campbell said (p. 80) in delivering the judgment of the Court:

“We wish it to be understood that we by no means acquiesce
in the doctrine boldly contended for at the bar, on the authority
of Brownlow in an Anonymous (1 Brownl. & Gold 41) case, that
a Judge, on the trial of a criminal case, hasno authority, it there
be no challenge, either by the Crown or by the prisoner, to
excuse a juryman on the panel when he is called, or to order him
to withdraw, although he is palpably unfit by physical or mental
infirmity to do his duty in the jury box. We are not now to
define the limits of this authority; but we cannot doubt that
there may be cases, as if a juryman were completely deaf, or
blind, or afflicted with bodily disease which rendered it impos-
sible to continue in the jury box without danger to his life, or
were insane, or drank, or with his mind so occupied by the
impending death of a near relation that he could not duly attend
to the evidence, in which, although from there being no counsel
employed on either side, or for some other reason, there is no
objection made to the juryman being sworn, it would be the duty
of the Judge to prevent the scandal and the perversion of
justice which would arise from compelling or permitting such a

MARTIN, J. juryman to be sworn,and to join in a verdict on the life or death

of a fellow-creature.”

And Mr. Justice Willes says, at p. 109 :

“The question mooted, as to whether a Judge has of his own
motion power to set aside a juror, on a ground rendering him
unfit to act as a juror, seems to me one of great importance. I
must for myself protest against its being supposed he has not
such power.”

It consequently follows from all the foregoing that the first
reserved question should be answered in the negative.

Having regard to this view of said first question, it is strictly
speaking unnccessary for me to consider the second one dealing
with the provision in the latter part of section 656, as to whether

by

33

or no the accused has “suffered or may suffer prejudice
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his objection not being given effect to, assuming that it was a
valid one, but I think it desirable in a reserved case of this
importance that I should do so.

And, first, I agree with the remarks of Mr. Justice Caron in
Reg. v. Poirier (1898), 7T Que. Q.B. 483 at p. 485, that “ La lot
donne beaucoup de latitude aw juge,” and this is consequent
upon the aforementioned curtailment of the powers of the grand
jury, whereby changes have been effected not only on the pages
of the statute book, but in the actual work of the Assize Courts,
as those of us who have occasion frequently to go on circuit
cannot fail to observe. And I refer also to the power given
to the Court by section 641, sub-section 3, to order a bill of
indictment to be preferred.

In the case at bar it may well have been the opinion of the
presiding Judge after seeing the depositions, as I did, that the
case was so strong against the prisoner that it would only have
been a waste of time and needless delay to send it back for the
consideration of another grand jury. Even had that body gone
so far as to ignore the bill it could be, and in this case should
have been presented afresh, if not at the same sittings (Reg. v.
Simmondte, alias Newton (1843), 1 Cox, C.C. 30-2, 2 M. & Rob.
508) at least at a subsequent one: Reg. v. dustin (1850), 4 Cox,
C.C. 885. I do not go so far as to say that I should have done
exactly as the learned trial Judge did here, but that is a very
different thing from saying, particularly in criminal practice, that
I should undo what he did do. What the Crown counsel urges
upon us is that after an admittedly fair trial so far as the petit
jury is concerned, the accused has been found guilty, and if that
jury reached that conclusion after hearing his defence, how can
it be said that he was really prejudiced by the action of a body
whose duty it was to hear only that which was alleged against
him ? It is in truth rather an embarrassing situation, because it
now is apparent that according to the verdict of the petit jury
whatever took place before the grand jury could not have affected
the result. And the affidavit of the prisoner himself (par. 3)
shews that twelve grand jurors found the indictment against
him, though the appearance and concurrence of seven only is
sufficient, as has been seen. A much stronger case to appeal to

June 10.
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the discretion of the trial Judge would have been made had the
fact been that only seven jurors appeared, and one of them was
objected to. It all comes to a question of degree in all the
circumstances. And it is well open to argument, having regard
to the great desirability in the public interest of a speedy deter-
mination of eriminal trials, and the continuation of the envi-
able reputation which the administration of criminal justice in
Canada now bears in that respeet, that Parliament wished to
make the presiding Judge, who necessarily has a far better
appreciation of the surrounding circumstances than an appellate
Court, the sole arbiter of this question of prejudice. This view
is supported by the unusual and restrictive language used, viz.:
“if the Court (%.e., the Court to which the motion is made) is of
opinion both that such objection is well founded and that the
accused has suffered or may suffer prejudice thereby, but not
otherwise.” There must exist two things (1.) A well founded
objection, and (2.) prejudice to be suffered thereby.

Now, the present objection to the grand juror being admittedly
tantamount in the case of a petit juror to a challenge to the polls
propter affectwm that challenge would come within the scope of
item (b.) of section 668, sub-section 4, i.e., unindifferency, and sub-
section 8 provides that in such case the issue so raised shall be
summarily disposed of by two triers appointed as therein
directed and “if the Court (sic) or the triers find against the
challenge the juror shall be sworn.” The trial thereafter pro-
ceeds and there is no appeal from the finding of the triers on such
an issue of fact (as it is declared to bein the case of a challenge
to the array in section 666) because it is manifest from the sur-
rounding circumstances, course of procedure at assizes, and context
of the statute that such issue is not one which it is open to review
by an appeal under the proviso in sub-section (f.) of section 746.
The issue given to the triers is a trial within a trial, as the pro-
cedure (vide Archbold’s Criminal Evidence, supra, pp. 182-3)
shews. No case that I have been able to discover exists to shew
that the finding of the triers upon such an issue has ever been
inquired into by any Court, nor did any one during the argument
venture to suggest that such a thing had ever happened, or should
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happen, and under such circumstances no question of “improper COURT oF

disallowance” can arise.

[Note.—Since the above was written, I find thatin Rex v. Car-
lim (1903), 12 Que. K.B. 368, 483, the Court of King’s Bench for
Quebec has decided, in appeal, that the findings of triers cannot
be appealed from.]

But even assuming that this finding of the triers could be
questioned on appeal as a challenge which though “tried” was
improperly disallowed, that does not assist the present appellant
because it is quite plain that such an objection could not have
been entertained on appeal unless saved by said proviso and sub-
section (f.) and there is no section giving leave to appeal on the
like ground i.e, the fact of unindifferency—when that objection
is raised by motion to quash.

If then a challenge propter affectum to a petit juror may be
finally determined by triers, why may not the same objection to
a grand juror taken by motion to quash be likewise determined
by the Court itself under section 6562 Every argument that
applies to the case of a petit juror applies with redoubled force
to a grand juror, because the former has to be one of twelve
unanimous jurors who have the responsibility of the final deter-
mination of the guilt or innocence of the accused laid upon them,
whereas the latter is only one of a body of thirteen whose whole
functions are merely preliminary in their nature, who are for-
bidden even to attempt to try the case, who hear only one side
of it, and the concurrence of only one more than half of whose
number is sufficient to find a true bill. And when these ques-
tions of degree of responsibility and consequent result of the
action taken by the respective bodies differ to such a startling
extent, why should it be assumed that in the case of so much the
less gravity 4., a grand juror, Parliament would not leave the
determination of such a question to the Court, assuming it ever
intended to leave such an objection open? I do not hesitate to
say as the result of my experience that even in the case of a
petit juror the question of unindifferency would be at least as
satisfactorily determined by the Court as by the triers.

As the result of these views, and construing the Act in the
light of the surrounding sections which bear upon it, and having
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court OF regard to the procedure which it is to take effect on and be ap-
Cf;\;;\&;f plied to I have come to the conclusion that it is the intention of

103  section 656 that the question of prejudice shall be determined
June 10, Solely by the Court of Assize, and in the absence of any direct

~——— provision giving an appeal from the exercise of such diseretion

R:X the decision arrived at cannot be reviewed.

Havxas Tt follows that the second reserved question should be answered
in the negative in this sense, viz., that the question of prejudice
having been determined by the Court of Assize adversely to the
prisoner it must be presumed by this Court that he has
suffered none.

Conviction affirmed, Walkem, J., dissenting.
FULL COURT LARSEN v. CORYELL.
1904 Small Debts Court—Appeal from—Finality of—R.S.B.C. 1897, Cap. 55, Sec.

Nov. 11. 29 ; B. C. Stat. 1899, Cap. 19, Sec. 2 and County Courts Act, Secs. 164

T and 167.

Larsen

CngLL An appeal from the Small Debts Court either to a Judge of the Supreme

Court or to the County Court is final.

THIS was an appeal from a judgment in the County Court of
Yale, pronounced by LEamy, Co, J., dismissing an appeal by the
plaintiff from a judgment in a Small Debts Court. Leave to

Statement appeal had been given by the County Judge.
The appeal came on for argument at Vancouver on the 11th
of November, 1904, before HUNTER, C.J., DUFF and MORRISON,

Jd., when

Kuappele, for respondent, took the preliminary objection that

no appeal lay : he referred to B.C. Stat. 1899, Cap. 19, Sec. 2,

Argument which provides that after judgment in the County Court the
papers shall be remitted to the Small Debts Court, and contended

that section 167 of the County Courts Act had reference only to
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actions and matters originating in the County Court: he cited
Re Lambert (1900), 7 B.C. 396 and In re Vancouver Incorpora-
tion Act (1902), 9 B.C. 373.

Clement, for the appellant: The decision in the County Court
is a matter falling within the meaning of section 167 and that
section requiring the leave of the Judge before the appeal could
be brought provides a safeguard against frivolous appeals.

Hun~ter, CJ.: Speaking for myself, I am clearly of the
opinion that the Legislature did not intend that an appeal should
lie to this Court in respect of a matter originating in the Small
Debts Court. If it did, the grotesque consequence would be that
with the leave of the County Court Judge an appeal involving a
matter of $5 could be brought to this Court, while a Judge of
the Supreme Court who is constituted a co-ordinate appellate
tribunal could not give leave, and that appeals involving matters
of importance in the County Court of under $100,but outside of the
jurisdiction of the Small Debts Court would be subject to more lim-
ited conditions than would matters of the most trumpery nature.
But I think the short ground on which we can put our decision
is this: that when a special Act creates a Court of petty juris-
dietion and not of record and provides a choice of tribunals
to which appeals may be taken, we are not to read into
such legislation clauses in other Acts giving a general right of
appeal from one of such tribunals to a still higher tribunal
especially when the special Act is of later origin than the

clauses in question.

Durr, J.: 1 am very glad that the majority of the
Court has arrived at the conclusion that this appeal is not com-
petent, because I agree that the result of allowing the contention
of the appellant would be to establish a very undesirable class
of appeals. However, I must say I am not able to agree with
the conclusion at which the Court has arrived. I think the
language of the section 167 by which an appeal is given by the
leave of a Judge of the County Court from any action, suit or
matter in which an appeal is not otherwise allowed to the Full
Court is so perfectly clear as to leave no escape from the conclu-
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FULL COURT sion that an order made by a County Court Judge on appeal
1904  from the Small Debts Court is within its scope.
Nov. 11. In my opinion the right of appeal to the County Court from
Lanons the Small Debts Court is simply a special jurisdiction conferred
v. upon the County Court ; and, notwithstanding the inconveniences
CORVELL 4, which such a construction clearly leads, I am not satisfied that
there is anything in this statute which justifies the cutting down
of section 167 to such an extent as to deprive us of jurisdiction

to hear this appeal.
MoRRISOX, 7.  MORRISON, J.: I concur with the learned Chief Justice.

Appeal dismissed with costs, Duff, J., dissenting.

REX v. HUTCHINSON.

COURT OF
Ciggﬁf’ Criminal law—Conspiracy to defraud—Indictment—Necessity to set out overt
_ acts—Evidence to discredit party’s own witness—Acts of individual con-
1904 spirators—Evidence of—Preliminary proof of acting in concert necessary.
July 6, 11.
R In an indictment charging a conspiracy to defraud it is not necessary to set
Rex out overtacts done in pursuance of the illegal agreement or conspiracy,
v nor is it necessary to name the person defrauded or intended to be
HurcHINSON
defrauded.

Before the acts of alleged conspirators can be given in evidence there ought
to be some preliminary proof to shew an acting together, but it is not
necessary that a conspiracy should first be proved.

A party may not introduce general evidence to impeach the character of
his own witness, but he may go on with the proof of the issue, although
the consequences of so doing may be to discredit the witness.

IN the Supreme Court of British Columbia in banc: Crown

Case Reserved. The following case was reserved by DUFF, J., the

Statement trial JUdge'

On the 31st day of March, 1904, the above named Joseph
Garner Hutchinson was convicted upon the indictment following,
namely
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The jurors for our Lord the King present that Joseph Garner Hutchin-
son at the City of Vancouver, in the County of Vancouver, in the Provinee
of British Columbia, on or about the second day of November, in the year
of our Lord one thousand nine hundred and three, unlawfully, fraudu-
lently and deceitfully did conspire and agree with one George Howell to
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induce merchants who should thereafter deal with the * B. C. Supply Co. —

(Limited Liability),” to sell and deliver merchandise to said Company

Rex

upon credit by falsely and deceitfully representing to such merchants that HUTCgINSON

the said Company was free from debt and was a Company to which credit
for merchandise bought by and delivered to said Company could safely be
given, whereas the said Joseph Garner Hutchinson and George Howell then
well knew the said Company was so heavily in debt that it was insolvent,
and was not a company to which credit for merchandise bought by and
delivered to said Company could safely be given, and, by such representa-
tions and inducements to defraud such merchants, against the form of the
statute in such case made and provided, and against the peace of our Lord
the King, his crown and dignity.

On the 7th day of April, 1904, prior to sentence being passed,
the said Joseph Garner Hutchinson, through his counsel, moved
an arrest of judgment upon the following grounds, namely :

(1.) That the charge as laid in the indictment is too general.

(2.) That the alleged conspiracy being an agreement or
conspiracy to do an act not illegal per se—but only by reason of
the conspiracy—overt acts in pursuance of the alleged illegal
agreement or conspiracy should have been set out in the
indictment.

(8.) That at the time the indictment was found the alleged
conspiracy, if any, having being executed, the indictment should
have charged it as an executed conspiracy, and set out the overt
acts by which it was carried into effect, charging that false
representations were actually made in pursuance of the alleged
conspiracy, by whom, to whom, and what such false representa-
tions were; that such representations were false to the know-
ledge of the makers, and were made for the purpose of defraud-
ing the persons to whom they were made; and that such persons
believed the said representations and acted upon them to their
loss and detriment, and were thereby actually defrauded; and
the indictment should have set out the christian and surnames
of the persons so alleged to have been defrauded.

(4.) That the indictment did not furnish sufficient particulars
of the offence charged.

Statement
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(5.) That the indictment is not framed under or in conformity
with the Criminal Code of Canada, and more particularly does
not comply with section 394 of said Code.

(6.) That the indictment is bad in law and in substance ; and
no amendment was asked or granted, or particulars furnished or
ordered.

(7.) And on other grounds sufficient in law for quashing said
indictment as bad in substance.

I overruled the said motion and afterwards reserved the fol-
lowing questions for the opinion of the Court of Crown Cases
Reserved :

(1.) Whether the said indietment does or does not state an
indictable offence.

(2) Whether I erred in permitting the Crown to give
evidence of overt acts, and of particular representations to parti-
cular individuals, when such overt acts and particulars were not
set out in the indictment, but said indictment charged merely an
agreement to make false representations for the purpose of
defrauding, without alleging the actual making of any such false
representations, or the actual defrauding of any person or persons.

(3.) Whether or not I erred in permitting the Crown to give
evidence which the ecounsel for defendant contended was in con-
tradiction of and tending to discredit evidence of the Crown’s
witness, Howell, after said witness had stated on cross-examina-
tion that if any such representations as charged were made, they
were made without his knowledge and consent ; that the accused
had by agreement with him assumed all the liabilities of the
Company and that there was absolutely no such agreement, con-
certed action or conspiracy as charged.

(4.) Whether or not I did err in defining as applied to this
particular- case an “insolvent” as a person who could not pay
his debts as they came due.

Annexed hereto is a transeript of the stenographer’s notes of
the proceedings at the trial of the said Joseph Garner Hutchin-
son, including my charge to the jury.

The first question was argued at Victoria on the 6th of July,
1904.
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McCaul, K.C., for the prisoner: The making of representa-
tions was merely a lie but not a fraud; the indictment to be
. good must go to the extent that the Company intended to make
use of the representations: he cited Commonwealth v. Eastman
(1848), 55 Mass. 189 at p. 204.

[IrviNG, J.: I think it is a mistake to go to American cases,
especially in criminal Jaw in which the decisions may be founded
on statutes the terms of which are unknown to us.

Hunter, CJ.: Counsel may of course make the decision he
is quoting part of his argument.]

Rex v. Richardson (1834),1 M. & Rob. 402; Russell on Crimes,
p- 519 (r); OConnell v. The Queen (1844), 11 ClL & F. 155 at p.
2345 Wright v. The Queen (1849), 14 Q.B. 148 at pp. 165-7. It
cannot be possible that a mere agreement to make false repre-
sentations as to credit is a crime without anything ever being
done.

It is not alleged that any representations were ever made and
overt acts by which representations could be carried out are not
set out in the indictment, which is therefore bad: Russell, Vol.
1, p. 516; The King v. Seward (1834), 1 A. & E. 706; Wright v.
The Queen, supra and The Queen v. Peck (1839), 9 A. & E. 686.
Where the acts are not illegal per se, the overt acts must be set
out: Reg. v. Gompertz (1846), 9 Q.B. 824; Rex v. Fowle (1831),
4 Car. & P. 592; Reg. v. Orman and Barber (1880), 14 Cox, C.C.
381 and White v. The Queen (1876), 18 Cox, C.C. 318.

[IrvIiNG, J.: These old cases decided before the Code are not
of much assistance.

HunTER, CJ.: They emphasize the necessity for the provi-
sions of the Code.]

The conspiracy to commit a crime becomes an executed crime
when someone has been defrauded: see Wright, pp. 27 and 28;
The Queen v. Warburton (1870), LR. 1 C.C. 274 and Common-
wealth v. Eastman, supra.

Dawvis, K.C., on the same side: The Crown has undertaken to
allege fraud done in a certain way and not in the language of
the statute; acts which will amount to a fraud must be alleged ;
if an offence is not set up then overt acts which will make an
offence must be set up; Russell, 514 and The Queen v. Peck
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(1839), 9 A. & E. 686. Concert among Howell, Hutchinson and
the Company should have been shewn; no matter what the two
did it was impossible to get anything from anybody ; itisnot an .
offence to state falsely that a man is good for anything without
being connected with the person to getit: he cited Reg. v. Orman
and Barber (1880), 14 Cox, C.C. 381.

Maclean, D.A .-G, for the Crown, was not called on.

Hu~TER, C.J.: The old cases on a question of this kind are
useless. Section 394 of the Code makes it an offence to conspire
to defraud by means of deceit, or falsehood, or other fraudulent
means, and section 611 enacts that an indictment is sufficient if
it follows the language of the enactment or uses “any words
sufficient to give the accused notice of the offence with which he
is charged.” The objection that the indictment is bad because it
unnecessarily condescends to state the details of the proposed
fraud is clearly untenable. The offence is the conspiracy to de-
fraud by fraudulent means; the description of the means is
mere surplusage so far as concerns the sufficiency of the
indictment.

As to the objection that no person is named as the intended
victim of the fraud, the section itself expressly provides that it
is an offence equally in the case of ascertained and of unascer-
tained persons, and section 613 enacts that the failure to state
the name of the person injured, or intended to be injured, shall
not vitiate the count, and also that the Court may order particu-
lars if satisfied that it is necessary for a fair trial.

The general effect of the provisions with regard to these mat-
ters is to wipe out technicalities and to make a criminal trial a
simple and business-like proceeding.

DRrAKE, J.: T agree. As to the necessity to allege overt acts,
I think the cases cited by Mr. McCaul have but little bearing, as
section 611 of the Code gives the procedure which is now suffi-
cient; it is an indication of how indictments may now be drawn.
Formerly more strictness was necessary. I don’t think it was
necessary to set out any overt acts; if the prisoner wanted more
information he could have obtained it, as the Code provides for
particulars.
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Irving, J.: I think that having regard to the rules respect-
ing eriminal pleadings that this indictment is good, and it is cer-
tainly good since the verdict, as any defects there might have
been in it are cured by the verdict: see Stennel v. Hogg, 1 notes
to Saunders by Williams, 261 and The Queen v. Goldsmith
(1873), LR. 1 C.C. 74.
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ing the Code.

On the Tth of July the Court allowed a motion for leave to
appeal, and subsequently a case was stated by Durr, J, as
follows:

“ Pursuant to the directions of the Court of Appeal, the fol-
lowing question is stated for the opinion of said Court:

Is all or any portion of the testimony given at the trial of
Joseph Garner Hutchinson upon the charge herein of conspiracy
with George Howell to defraud, which testimony is found at
pages 43, 44, 45, 46, 50, 51, 53, 54, 57, 58, 60, 62, 63, 69, 74, 190,
191, 192, 193, 194, 195, 196, 197, 198, 198a, 298, 336, and 391 of
the stenographer’s notes of evidence, not evidence against the
said Hutchinson upon said charge on the ground that, at the time
the same was given, suflicient evidence of conspiracy or concerted
action between said Hutchinson and Howell had not been
adduced ?

Before the evidence set out at p. 43 had been given I had come
to the conclusion that sufficient foundation had been laid by
proof of an understanding between Howell and Hutchinson as
to the management of the business, and as to obtaining credit in
connection therewith.”

The B. C. Supply Company was carried on by Hutchinson,
who owned 868 out of the 370 shares issued ; in November, 1908,
Howell, who was Hutchinson’s brother-in-law, bought from
Hutchinson the stock on the shelves, the fixtures in the store and
the horse and wagon used in the business for $500. According
to the Crown’s evidence the liabilities of the Company were
largely in excess of the assets. Howell was called as a witness
by the Crown and testified as to the transaction, which he said
was carried out by his paying the consideration and assuming

Statement
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the rent and wages amounting to about $320 and Hutchinson
transferred the 368 shares to him. Howell swore that he did
not assume any liabilities of the Company, but he admitted that
after purchasing he paid off numerous small accounts incurred
by the Company before the date of his purchase, and as to some
large accounts he paid portions on account and gave the note of

Hurcrtysos the Company for the balance; this was done he said “to help

Statement

Hutchinson out ” and at his request and on his promise to repay
him. He also gave Hutchinson blank orders for goods on the
Company and these Hutchinson would take to tradesmen and get
goods and fill in the amount and the Company would issue goods
to the extent of the order on presentation. The value of these
orders so used by Hutchinson was about $1,400. The Company
assigned for the benefit of creditors in January, 1904.

After the above facts were brought out in evidence, Howell
was asked (p. 43 of the appeal book), how much he himself had
received out of the business, when counsel for Hutchinson
objected that the question was not admissible on the ground that
sufficient basis of concerted action between Howell and Hutchin-
son had not been laid to enable any acts of Howell's to be
evidence against Hutchinson, unless present at the time. The
objection was disallowed.

The other portions of evidence which are referred to in the
case stated pursuant to the directions of the Court of Appeal
were answers by the bookkeeper for the Company shewing the
assets and liabilities of the Company according to the Company’s
hooks of account, and that the latter were largely in excess of
the former; also that Howell interested himself in the book
debts and endeavoured to collect them; that Howell for his
household accounts sometimes gave the Company’s cheque in
payment, and also made use of orders on the store in settling
tradesmen’s accounts and in all he received about $1,000 in value
from the Company; and the evidence of Jacobs, a wholesale
tobacconist, that Howell when giving him an order told him that
the Company started with a clean sheet, didn’t owe a cent and
was free from encumbrances. Hutchinson had introduced Howell
to Jacobs and then withdrew, the conversation being in Hutchin-
son’s absence,



X1] BRITISH COLUMBIA REPORTS.

The questions remaining undisposed of came on for argument
on the 11th of July, before the same Court.

McCuul, K.C, for the prisoner: The Crown is bound by
Howell's statement that he bought the business without the
liabilities and it should not have been allowed to shew that he
attempted to pay off liabilities, and therefore that he must have
bought with liabilities; it was a direct attack on his eredibility :

he referred to Wright v. Doe dem. Tatham (1837), 7 A. & E. 313;

Baron-de Rutzen v. Farr (1835), 4 A. & E. 53; Stanley Piano
Co. v. Thomson (1900), 32 Ont. 341 ; Greenleaf on Evidence, 16th
Ed., Para. 442; Melhuish v. Collier (1850), 19 LJ., Q.B. 493 ;
Bwer v. Ambrose (1825), 3 B. & C. 750; Bradley v. Ricardo
(1831), 8 Bing. 57 and Richardson v. Allan (1819), 2 Stark. 334.

As to the admissibility of Hutchinson’s statements to Jacobs
and others, the effect of the ruling is that there was prima facie
sufficient evidence of conspiracy to allow subsequent acts to be
given in evidence, but up to that time there was no evidence to
shew conspiracy. In Stephen’s Digest of the Law of Evidence,
it is said in Article 4 that: “Evidence of acts or statements
deemed to be relevant under this article may not be given until
the Judge is satisfied that, apart from them, there are prima
Jucie grounds for believing in the existence of the conspiracy to
which they relate.” No illegal purpose is disclosed anywhere in
the first 43 pages of evidence ; no undertaking to shew conspiracy
was given: see Taylor’s evidence, 1879, Am. Ed., 591. He cited
Phillips on Evidence, 9th Ed., 199; Reg. v. Blake (1844), 6 Q.B.
126 at p. 135; Archbold’s Cr. Pleading and Evidence, 19th Ed,,
1,105-6 and Reg. v. Connolly and McGreevy (1894), 25 Ont. 151 ;
1 C.C.C. 468.

Maclean, D.A.-G. (called on to argue only as to the last point),
for the Crown: The names of all the witnesses were on the
back of the indictment and that coupled with the opening to the
jury is tantamount to the undertaking mentioned in Taylor on
Evidence ; the trial Judge then assumed that the conspiracy
would be proved; he referred to the facts and cited People v.
Van Horn (1897), 51 Pac. 538; Ford v. Elliott (1849), 4 Ex. 78 ;
Reg. v. Murphy (1837), 8 Car. & P. 297 at pp. 302, 310 and
Russell, 533.
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HuntER, CJ.: "The distinction is clear. You may not intro-
duce general evidence to impeach the character of your own
witness, but you may go on with the proof of the issue, although
the consequence of so doing may be to discredit the witness in
whole or in part. If it were otherwise the tribunal would in
many cases be deciding on false and perhaps perjured evidence,
instead of on credible and proper evidence.

As to the remaining point, notwithstanding the strenuous
argument of Mr. McCaul, I am of opinion that he has failed to
shew that his client is entitled to any relief. You cannot build
a wall all at once; you must lay one brick upon another, and
you ought to commence from the bottom up and not from the
top down. So it is with the proof of a conspiracy. Evidence is
given at the outset in a great many cases of conspiracy, and
necessarily in some cases of conspiracy, which may at first sight
appear to have little or no bearing on the charge, but as the trial
proceeds the connection becomes more and more apparent, until
finally a case is built up which is convincing, in proportion to
the care with which the evidence is marshalled, and the credibi-
lity of the witnesses. The mode in which the evidence is mar-
shalled is in the discretion of the prosecution, subject to the
control of the Court. For instance, to take the present case, if
evidence of statements made to Jacobs by Howell in the absence
of the accused was offered before the proof of any other facts by
the Crown, the trial Judge might very well, and, probably,
would have inquired as to how it was relevant without some
evidence being given to shew that the accused and Howell were
acting together, but if he got the undertaking of counsel that
other facts would be given in evidence which would shew the
bearing of it as an act done in pursnance of a conspiracy, and
therefore allowed it to be given, I do not think he would have
ruled improperly, for where a piece of evidence which may for
the time being appear to be irrelevant, is made competent and
relevant by the introduction of other competent and relevant
evidence, no harm has been done. The most that can be said is
that the natural order of proof has been inverted, but it would
be an extraordinary thing if the evidence which at first sight
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was apparently irrelevant would have to be proved over again COURT OF
CRIMINAL

in order to bring it in in its more natural order. APPEAL

As to the statement in Stephen that a prima fucie case of 1904
conspiracy must be shewn before evidence can be admitted of juy 6, 11.

the particular acts of persons as parties to the conspiracy, he - R
. . . EX
does not cite any decision, nor has any case been brought to our v,

notice which so lays down the law. Huronixson

In the case of Ford v. Elliott (1849), 4 Ex. 78 at p. 81, Baron
Alderson said: “ Tt is a mistake to say that a conspiracy must be
proved before the acts of the alleged conspirators can be given
in evidence. It is competent to prove insulated acts as steps by
which the conspiracy itself may be established.”

Mr. Justice Coleridge said practically the same thing in his
charge to the jury in the case of Reg. v. Murphy (1837), 8
Car. & P. 297 at p. 310: “ Although the common design is the
root of the charge, it is not necessary to prove that these two
parties came together and actually agreed in terms to have this
common design, and to pursue it by common means, and so carry
it into execution. This is not necessary, because in many cases
of the most clearly established conspiracies there are no means
of proving any such thing, and neither law nor common sense
requires that it should be proved.”

Mr. Justice Williams said, in Reg. v. Blake (1844), 6 Q.B.126,
at p. 138, “I agree that it is not necessary that the charge of gynrer, c.o.
conspiracy should be made out per saltum.”

Chancellor Boyd says in Reg. v. Connolly and McGreevy
(1894), 25 Ont. 151 at p. 164, “There is no unvarying rule that
the agreement to conspire must first be established before parti-
cular acts of the individuals implicated are admissible” And
again, at p. 165, “It was competent for the jury to group the
detached facts and view them as indicating a well-understood or
concerted purpose on the part of all the actors and privies.”

If the statement in Stephen could be interpreted as meaning
that as & general rule there ought to be some preliminary
evidence to shew an acting together (but not necessarily the pur-
pose) by way af exhortation to follow the normal order of proof
it would not be open to objection, but it is impossible to say that
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merely to invert the natural order of proof is to cause a
mistrial.

I might go farther, and say that in this particular case even if
there was any necessity for introducing primu facie evidence of
a conspiracy, which 1 do not think is necessary, there was
ample evidence adduced as evidence was led at the outset to shew
that there was an understanding between Howell and Hutchin-
son as to the management of the business and the obtaining of
credit.

The conviction must be affirmed.

DraxE, J.: I agree. The only question is with regard to the
mode in which the evidence for the prosecution should be mar-
shalled. It was proved to the satisfaction of the learned trial
Judge that there was a personal as well as a business relation-
ship between the parties and a nominal sale was effected which
would enable the vendor to take possession of the goods alleged
to be sold for the non-payment of the parchase money and a
mutual agreement by which the vendor would get his debts
paid to the detriment of the other creditors. A conspiracy can be
proved by extrinsic acts as well as by conversations, and it is not
necessary for the prosecution to limit their evidence to the open-
ing or closing of the case as long as the facts are clearly placed
before the Court and jury before the case is closed. I fail to see
any prejudice to the prisoner in the course that was adopted and
as it is only the mode in which the evidence was adduced that
is objected to, and not the evidence itself, I think the application
should be dismissed.

IrvinNg, J.: I agree.

Conviction affirmed.
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BREMNER v. NICHOLS. FULL COURT
County Court—Speedy judgmenti—Afidavit leading to—County Courts Act, 1904
See. 94. Nov. 11.
The materials used in support of a motion for speedy judgment in a County DREMNER
Court action in which the plaintiff sued on an account stated, were an  Nicrons
affidavit of the plaintiff verifying hiscause of action, and an affidavitof
plaintiff’s solicitor verifying defendant’s signature to the account and
stating that he believed the plaintiff had a good cause of action and
that the defendant had no defence:—
Held, that the materials were sufficient to support a judgment for plaintiff.
Quaere, whether an affidavit of plaintiff verifying his cause of action and
an atfidavit of his solicitor stating that defendant had no defence
would be sufficient under section 94 of the County Courts Act to
support a speedy judgment.

APPEAL from an order of ForiN, Co. J., directing final judg-
ment to be entered for the plaintiff.

On 28th June, a plaint was issued out of the County Court
of Kootenay holden at Nelson, at the instance of the plaintiff
against the defendant, and the particulars of the plaintiff’s
claim were stated as being “ $123.60, being the amount due him
by the defendant for teaming done by the plaintiff for the de-
fendant during the months of December, 1901, and January,
1902, amounting to $130.10, less a contra account of $6.50 for
assaying, leaving a balance due the plaintiff’ by the defendant
of $123.60, which balance the defendant has certified in writing Statement
to be correct.

“ Particulars:

«“1901
“Dec. 31 Hauling 4535 lbs. groceries, ete., at $8.00....% 18 65
« 18 cords of wood at $1.25...... ... 22 50

“ 1902
“Jan. 31 Hauling 3600 Ibs.iron at $1.75......... ... 315
“ 40 cords wood at $1.25........... 50 00
“ 8957 lbs. groceries, ete., at $3.00.... 35 80
$130 10
“To assaying. . ...oovvrinnin crii .. 6 50

“Bybalance . ... ......... ... . ... $123 60
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“ And the plaintit! claims $123.60.”

In an affidavit sworn on 29th June, leading to a garnishee
summons, the plaintiff stated that the defendant was justly and
truly indebted to him in the sum of $123.60 as appeared in the
particulars of his claim attached to the plaint.

The defendant filed a dispute note and a motion was then
made on behalf of the plaintiff for speedy judgment. The
material used on behalf of the motion consisted of the plaintiff’s
affidavit which had already been used to obtain the garnishee
summons and of an affidavit of the plaintiff’s solicitor who in
paragraphs 2, 3 and 5 of his affidavit stated as follows:

“(2.) At the time I entered the plaint and issued the sum-
mons herein I had in my possession a statement of the plaintiff's
claim herein, being the statement of account as appears in the
plaint herein, and the said statement of account was approved
and acknowledged to be correct by the defendant, the letters
¢0. K. being at the bottom of said account with the defendant’s
signature in his own handwriting appended thereto.

“(3.) That I know the defendant’s handwriting and the sig-
nature ‘ P. J. Nichols’ that was appended to the said account
below the said letters ¢O. K. was in the proper handwriting of
the said defendant P. J. Nichols.

“(5.) That I believe the plaintiff has a good cause of action
on the merits and the defendant has no defence thereto.”

The appeal was argued at Vancouver on 1lth November,
1904, before HunTER, C.J., DUFF and MoRrRrisoN, JJ.

W. A. Macdonald, K.C., tor appellant : A solicitor is not a per-
son who can swear positively to a cause of action ; the person to
swear that there is no defence must be the same one who swears as
to the cause of action ; there is nothing on the face of the account
shewing that it is against defendant and for anything that
appears to the contrary it may have been against some mining
company or partnership for whom defendant was the foreman ;
it is not usual for a man to O. K. an account against himself;
he referred to section 194 of the County Courts Act.

Sir C. H. Tupper, K.C., for respondent, was not called on,



XI1] BRITISH COLUMBIA REPORTS. 37

Huxter, CJ.: The appeal must be dismissed. The cause of FuLLcourr
action is clearly stated in the plaint to be upon an account 1904
stated, and the solicitor in terms identifies the cause of action, wNov. 11.
referring to it as an action on an account stated, and swears to ?RE;;;‘
having the document in his hands, and states that he knows the v.
signature of the defendant. He also states in positive terms NCHOLS
that he believes the plaintiff has a good cause of action on the
merits, and that the defendant has no defence. The affidavit,
to my mind, is in substantial compliance with the requirements aoNTER, C.1.
of section 94 ; and it is mere hypereriticism to suggest that more
exact language should have been used in one of the phrases that

oceur in it.

Durr and MORRISON, JJ., coneurred. Mo’i‘ggoj .
Appeal dismissed.
DOCKSTEADER v. CLARK. IRVING, J.

Mining law—Location—By agent—Approximate compass bearing—2No. 1 1903

post on occupied ground—DMineral Act Amendment Act, 1898, Sec. 16, Oct. 27,
Sub-Secs. (f.) and (g.) il

FULL COURT
The location of a mineral claim is not invalid merely because the No. 1 E)&
post is placed on the ground of an existing valid claim if the facts bring
the locator within the benefit of sub-section (g.) of section 16 of the Nov. 22.
Mineral Act as amended in 1898. Docx-
A free miner may locate a mineral claim by an agent. STEADER
The direction of the location line was stated in the affidavit of location as CL%:\‘RK
south-easterly when as a fact it was south 527 50" west :—
Held, that the diserepancy was of a character calculated to mislead.
APPEAL from the judgment of IrvING, J., in an action of
adverse claim tried at Nelson in October, 1908, before him.
Statement

The plaintiff was the owner of the Colonial mineral claim
located by his agent on the 7th of October, A.D. 1900. The
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defendant located over the same ground the Wild Rose Fraction
on the 4th day of September, A. D. 1902, and having advertised
for purposes of obtaining a certificate of improvements, the action
to adverse such application was commenced.

The facts are stated in the judgments.

S. 8. Taylor, K. C., for the plaintiff.
W. A. Macdonald, K. C., and A. M. Johnson, for the defend-

ants.
27th October, 1903.

IrviNg, J.: This is an action brought by the owner of the
Colonial to adverse the Wild Rose. The location of the Colonial
on the 7th of October, 1900, was proved. Unless it is shewn to
be invalidated on one or other of the following grounds it is a
good location, ’

The first ground is: was the Cody a live claim on the 7th of

October, 1900? The second point is: was the location of the

Colonial invalidated by putting its No. 1 post on the Chicago,
which had been Crown granted some three months previous,
namely, the 23rd of July, 1900; and by the location line of the
Colonial being on the Freddie Lee and the Chicago.

Dealing with the first point, I find that the Cody was recorded on
the 3rd of August, 1896, as running its location line from its No. 1
to its No. 2, in a south-easterly direction. The declaration re-
quired to be deposited with the Recorder so states that in words,
and the map or plan on the back of the declaration shews the loca-
tion line ran from west to east. It was staked according to Big-
gar, the original locator, whose evidence I accept, south-westerly—
to be exact—south 52° 50” west. There is a difference there allow-
ing a good margin for the expression “ south-east” of some 77° 50”.
No evidence of what was actually on the stakes has been pro-
duced here at this trial; T must assume therefore that the writ-
ing on the stakes agreed with the writing in the declaration filed
in the Recorder’s office.

I have come to the conclusion that this diserepancy is of a
character calculated to mislead. The No. 2 stake as recorded
would be one-third of a mile away from the No. 2 post actually
staked and almost at right angles to it.

Coming now to the second ground: The Colonial No. 1 is
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some 290 feet in on the Chicago Crown granted land. Travel-
ling from the No.1 post of the Colonial, the next 290 feet is on
the Chicago; the next 109 feet is on the Colonial ground; the
next 640 feet is across the Freddie Lee, Crown granted in August,
1894, and the next 60 feet is on the Joker ground, and the bal-
ance, 350 feet, on the vacant Crown land. I state these figures
because I think the whole pinch of this case depends on this one
point. It has been the practice to recognize as good locating the
planting of the No. 1 post on occupied land. I am not aware that
the matter has ever been raised before in Court, but for years
that has been accepted as good locating, and it seems to me to
expect anything else—to hold that it was bad locating—would
be unreasonable. It is unreasonable to expect a miner to go on
unoccupied ground before he plants his stakes. It is impossible
for him to do that, having regard to the conditions in a great
many cases. I havenot been shewn any case that says this would
be bad locating, and on the other hand I have not been shewn
any case in which it would be declared to be a good location.

I have arrived at the conclusion that sub-section (g.) is the
clause to cover that. I find as a fact that the locator has actual-
ly discovered mineral in place, that there was a bona fide attempt
on his part to comply with the provisions of the Act, and this
blunder (if it may be called a blunder) is not of a character cal-
culated to mislead other persons desiring to locate claims in that
vieinity.

Now then, as to the Wild Rose, located on the 4th of Sep-
tember, 1902: I find that it was duly located and mineral in
place discovered. If the ground was already occupied by the
Colonial he can take nothing.

In the course of his argument Mr. Macdonald referred to the
No. 1 of the Cody being on the Freddie Lee; he drew a distine-
tion between a fractional and a whole claim. In view of whatl
have said, it is not necessary for me to discuss that further, nor
need I discuss at length Docksteader’s statement or the statement
made by the two Docksteaders, that Callahan was in 1896, work-
ing on the Chicago ground as part of the Cody Fraction. It is
sufficient for me to say now, that that part of their case involves
a charge against Callahan ; to support a charge of fraud there must
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IRVING, J.  be very strong evidence and I am not satisfied that they have made
1903 that charge out. Idonot wish tosay anything further onthat point.

Oct. 27. Judgment will be then, that the Colonial is a valid location and
S the Wild Rose an invalid location.

FULL COURT

1904 The appeal was argued at Vancouver on the 20th and 21st of

Nov. 22. = April, 1904, before HUNTER, C.J., MARTIN and Durr, JJ.
Doox-
STEADER Davis, K.C.(W. A. Macdonald, K.C., with him), for appellant :
Crark  The Cody Fraction was a valid existing claim at the time of the
location of the Colonial; the approximate compass bearing was
wrong, but anyone going on the ground would not have been
misied by it because the blazed line correctly marked the line
along the ledge between 1 and 2 posts; it was not along the
direction as shewn by the compass bearing; such a defect is
eurable under sub-section (g.) of section 16.
The Colonial claim was not located by plaintiff personally, but
by an agent; the Act gives no right of location by an agent : see
sections 3 and 12 of R.S.B.C. 1897, Cap. 135.
As to the No. 1 post being planted on occupied ground: It is
a pre-requisite to a valid mineral claim that it should be staked
on land open to location ; it can’t have its root of title on land
where the miner has no right to locate ; there is no power to plant
posts except under sections 15 and 16; there was no evidence to
Argument support the Judge’s finding as to custom and there is a decision
to the contrary : see Waterhouse v. Liftchild (1897), 6 B.C. 424.
The provisions of the Act as to location are imperative and any
non-compliance with them invalidates the location: see Manley
v. Collom (1902), 32 S.C.R. 371 at p. 374; Connell v. Madden
(1899), 30 S.C.R. 109; Snyder v. Ransom: Ransom v. Snyder
(1903), 10 B.C. 182; Pellent v. Almowre (1897), 1 M.M.C. 134
and sub-section (f.) of section 16 of the Amendment of 1898.
Sub-section (g.) of section 16 is not applicable to such a defect
as this and even if it were the non-compliance is one caleulated
to mislead.
S. 8. Taylor, K.C., for respondent: The evidence shews that
the No. 1 post was put on the Chicago because the first survey
of thut claim did not include the ground on which the post was
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put : a difference of 290 feet is not calculated to mislead unless 1RVING, J.

the ground is very rough or very heavily timbered and it isnot; 1903
on this point the finding is in our favour and the Court should (gt. 27.
not disturb it, and besides there is no suggestion that the defen- ~————

dant was actually misled ; the locator made a bona fide attempt FOLL coowe

1904
Nov. 22,

to comply with the requirements and any defect is cured by sub-
section (g.); suppose the posts were only six inches on occupied
ground—it would be absurd to say that the whole claim was bad  Dock-
in consequence ; he cited Doe v. Tyley (1887), 14 Pac. 375 at p. *™%)P=F
376; West Granite Mountain Min. Co. v. Granite Mountain  Cuarx
Min. Co. (1888), 17 Pac. 547 and Lindley, 2nd Ed., 363 (¢.), 1,552.

As to the Cody Fraction: the approximate compass bearing
was misleading and has been so found ; that defect invalidated
the claim ; see Manley v. Collom (1901), 8 B.C. 153, (1902), 32
S.C.R. 371 and Cuallahan v. Coplen (1899), 7 B.C. 422, 30 S.C.R.
555. A claim may be staked by an agent: see note to Form S,
Appendix A to Act.

Dawis, replied. Cur. adv. vult.

22nd November, 1904.

Hou~ter, CJ.: This is an adverse action, the decision of
which depends on the validity of the Colonial mineral claim.

The No. 1 post of this claim, which was located as a full-sized
claim, was admittedly placed on the Chicago, for which the
Crown grant had already issued, about 290 feet from the western
boundary of that claim. Starting then at No. 1 post the Colonial
location line traverses the Chicago for a distance of 290 feet;
proceeds thence north-westerly for 109.6 feet until it crosses the
boundary of the Freddie Lee, another Crown granted claim;
thence across this claim for about 640 feet ; thence about 460 HUNTER, C.J.
feet to the No. 2 post.

Two principal points were taken in support of the attack on
this location. The first was that the location of the No. 1 post
on ground not open to location at a distance of 290 feet from the
boundary of a surveyed claim is necessarily calculated to mis-
lead other prospectors, and therefore not within the saving
powers of sub-section (g.) of section 186,

The question as to whether a deviation from any of the direc-
tions contained in section 16 is calculated to mislead is obviously
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one of fact depending on the nature’ of the locus in quo; and
the learned trial Judge after hearing all that was urged came to
the conclusion that the position of the No. 1 post was not caleu-
lated to mislead. It has not been shewn to us that in this he
was clearly wrong, and therefore the finding cannot be disturbed.

The other point is that as No. 1 post was placed on ground
not open to location the claim is void.

It is first necessary to consider what the law was before the
insertion of sub-section () in section 16 by the Act of 1898, and
then what was intended by that sub-section.

There were frequent changes enacted in the requirements pro-
viding for the mode in which quartz or lode claims were to be
taken up or located, until in 1892 the mode of locating by means
of two posts was prescribed, and this has continued down to the
present time with some immaterial variations in the details.
Now,itis clear that from a very early period in the history of lode
mining the Legislature never regarded it as necessarily invalidat-
ing a location that it should in part overlap a previous location
and, so far as I am aware, this view has always been acted on
by the Land office in issuing Crown grants. Section 48 of the
Act of 1891 (passed when lode mining was in its infancy, and
being the first statute to deal specially with lode claims), enacted
that “if an adverse claim shall only affect a portion of the
ground for which a certiticate of improvements is applied the
boundaries of such portion shall be shewn by a plat of the en-
tire adverse claim, and the applicant may relinquish the portion
covered by the adverse claim and still be entitled to a certificate
of improvements for the undisputed remainder of his claim upon
complying with the requirements of this Aect.” This section,
the germ of which may perhaps be discovered in the words “or
such portion thereof as the applicant shall . . . . appear to
rightly possess” in section 83 of the Consolidated Act of 1888,
does not ex fucie limit the right of the applicant to those cases
where, if he is the subsequent locator, his posts and his location
line are placed outside of an elder location, and there is no reason
for supposing that the right was intended to be so limited. On
the contrary, the evidence is strong to shew that the intention
was the other way, as in 1896, the affidavit, which by that law
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was first required to be made by the locator to obtain his record,
and which is still required, contains a positive statement that he
has discovered mineral in place; but, on the "other hand, only
avers that to the best of his knowledge and belief the ground
comprised within his claim is unoccupied by any other person as
a mineral claim; and in section 15 of the Act of 1898, the sec-
tion appears re-drafted in the following more sweeping and
explicit terms:

¢ If an adverse claim shall only affect a portion of the ground for which
a certificate of improvements is applied the applicant shall nevertheless be
entitled to a certificate of improvements for the undisputed remainder of
his claim upon complying with the requirements of this Act.”

I think that the course of the legislation as thus developed
shews that the Legislature was fully cognizant of the difficulties
which surround the proper and accurate staking of a elaim in
rugged and densely wooded districts, where indeed mineral in
place is mostly found, and intended to make every allowance for
it. The locator is and always has been entitled to measure his
claim horizontally, irrespective of the irregularities of the ground.
Now, suppose a prospector locating a claim on a 45 degree slope.
He would be entitled if placing his posts up and down the slope
to put No. 2 not 1,500 feet away from No. 1, but 2,121.32 feet,
and the steeper the slope the greater the distance to which up and
down the slope he would be entitled measured upon the ground.
How is the man who follows, and who finds, say, 2,500 feet
between the two posts and judges that to be too great a distance
having regard to the slope, going to be able to tell with anything
approaching accuracy where the other’s No. 2 ought to be ? He
does not wish of course to go on ground which is not open to
him, but neither does he wish to leave any ground untaken next
to the former location. So also the distance claimed to the right
* or left of the location line is measured horizontally. Suppose
the location notice claims 750 feet to the left which is a steep
downward slope. How is the man who wishes to locate along-
side going to tell what measurement on the ground would
represent this 750 feet unless he was a surveyor and had the in-
struments ? I think the argument is altogether too bold which
admits that the Legislature gives a man on condition of paying
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a special fee the privilege of locating a mineral claim but at the
peril of finding that his time and money have gone for nothing,
because he may bave mistaken the limits of his neighbour’s
claim, and inadvertently set one of his location posts perhaps
only a few inches on the wrong side of the boundary. The
argument that because a post happens to be set in ground already
duly located or Crown granted, the claim is void as founded on
trespass is feeble. In the first place, all that the locator obtains
on the completion of his title is a grant of the mineral in fee
with the right to use the surface and timber thereon only for
the purpose of winning the mineral-——he does not get the fee
simple—and therefore there is no trespass except so far as his
limited right to use the surface has been interfered with, and
while no doubt the assertion of the claim on No. 1 if set on close
ground, savours of trespass, no real injury is done unless and
until the other’s right to win the mineral is interfered with or
his title questioned by the trespasser applying for a certificate of
improvements. Then again on what principle can C complain
that B's claim is void as founded on trespass against A? If A
does not complain about B’s post being on his ground, what con-
cern is it of C’s? If B’s No. 1 post is put for his convenience a
few inches over A’s line with A’s leave, why should C interfere ?
Then on what principle is C’s right to locate to be dependent on
whether or not A gave B leave so to set his post or condoned
the inadvertence ?

At the same time no doubt the Legislature does not sanction
the idea of jumpingor of interfering with the locations of others,
or of making pretended locations. Therefore it was necessary
to provide an irreducible minimum to constitute a valid location.
What is this irreducible minimum ? I do not think it is eon-
stant but varies, and was intended to vary with the local eir-
cumstances, and that it is indicated in sub-section (g). The
effect of that sub-section is that a free miner’s location is good
if (1) he has discovered mineral in place; (2.) if he has bona
JSide tried to comply with the provisions as to marking and de-
scribing the claim; and (3.) that his non-compliance (if any)
was not caleulated to mislead other persons seeking to locate in
the vicinity. For example, while ordinarily a claim which had



X1.] BRITISH COLUMBIA REPORTS.

not been marked by a No. 1 and No. 2 post would be void, a case
might easily happen where it would not be so. Suppose a pros-
pector desires to locate ground near a chasm. He puts in No. 1

post at 1,000 feet distant from the edge. What is there in the-

Act which compels him, or was intended to compel him, to
abandon that portion of the mineral, if any, situate beneath
the chasm ? Why should not his elaim be good if his notice
claims 1,500 feet from his No. 1 and he clearly marks his loca-
tion line to the brink and states the direction of such line on his
No. 1 post ? What more could he do? Again, suppose he is in
a locality where no timber is available out of which he can ob-
tain posts which will face four inches square, but only three
inches square. Would it not be against the spirit of the Act to
bold a claim so staked in such a locality to be void? The fact
is that sub-section (¢.) is an emphatic affirmation of the truth
that the grand equity belongs to the discoverer who is first upon
the ground and makes an honest attempt to comply with the
Act and does nothing likely to mislead other prospectors and that
all other considerations so far as concerns the actual locating
are of minor importance.

But then i1t was urged that as sub-section ( f.) which was in-
troduced in 1898 expressly provides that a fractional claim shali
not be invalid by reason of a post being on a previously located
unsurveyed claim, the whole question was necessarily
brought to the attention of the Legislature, and that it has
chosen to excuse the setting up of posts only in unsurveyed
claims and only when fractions are being located. This argu-
ment looks more formidable than it really is as it amounts to
nothing more than an attempt to apply the maxim FHupressio
unius est exclusio alterius. The treacherous nature of this
maxim has often been pointed out and for my part I think that
the so-called “exclusio” very often exists rather in the imagina-
tion of the learned counsel who is called upon to expound the
statute (in this case an amending Act) than in that of the
draughtsman who drew it or of the Legislature which passed it.

In London Joint Stock Bank v. Muyor of London (1875), 1
C.P.D. 1 at p. 17, Lord Coleridge, speaking for himself and Brett,
Grove and Lindley, JJ., says:
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““The general principle that Fxpressio unius est exclusio alterius cannot
indeed be questioned; but it applies with a force differing in different
cases; and in this instance it seems much more reasonable to hold that
the two great corporations above mentioned prevailed upon Parliament to
prevent all questions as to themselves by direct enactment, than to hold
that Parliament by such special enactment in these two cases meant to
determine this question in all other cases adversely to corporations.”

Chitty, L.J., says in Thames Conservators v. Smeed, Dean &
Co. (1897), 2 Q.B. 334 at p. 351:

“To an Act, drawn as this is, I think it would be dangerous to apply
the rule of expressum facit cessare tacitum. 1 decline to draw the inference
that because shores are mentioned in (d) they are excluded from (a), (b),
and (¢).”

Lord Campbell says in Bostock v. North Staffordshire Ruil-
way (1835), 4 El. & Bl 798 at p. 832 :

¢ Much stress was laid upon prohibitions to do specific acts, which
would amount to the use of the land for a different purpose from that of
feeding the canal. But I do not think that the express prohibtion to do
these acts amounts to a cancelling of the restriction, or has the effect of con-
fining it to the Acts expressly prohibited. The express prohibition may
be ex abundanti cawtela. . . . . Inconstruing instruments so loosely
drawn as these local Acts, we can hardly apply such maxims as that ‘ the
expression of one thing is the exclusion of another,’” or that ¢ the exception
proves the rule.”

If it needs any demonstration to shew that this Act is one of
the most ill-drafted pieces of legislation to be found in the whole
Statute book, I need only refer to some sections which more or

HUNTER, ¢.J. less overlap each other, eg., sections 50 and 130, 533 and 147,

134 and 189, section 16 sub-section (h.) and 143. Indeed, sec-
tion 16 itself as finally revised in 1898 is not a model of
careful draughtsmanship. How, for instance, can the provisions
of sub-section (¢.) apply to sub-sections (b.), (¢.) and (f)?
Again, the section provides that all the particulars required to be
put on the posts shall form part of the record, but the form of
record given by the Act makes no provision for the insertion of
such particulars. I therefore think that we would be falling
into serious error if we were to hold that the inference which is
plainly deducible from the unfettered terms of section 47,
which as already stated first appeared in 1891, and from the
form of the affidavit leading to the record which was first
required in 1896, and from sub-section (g.) first enacted in 1896
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was impliedly nullified by the insertion of this sub-section (f.) IRrvING, 4.
passed in 1898, and that the true view is that this sub-section 1903
was enacted rather for the purpose of expressly encouraging the oct. 27.
taking up of all available fragmentary parcels of mining groun

FULL COURT

as fractional claims in order to avoid small gores and angles, and =~
1904

Nov. 22,

the consequent expense of unnecessary surveys, than for the
purpose of discouraging and handicapping the taking up of full
sized claims, which section 15 expressly invites to be taken up  Dock-
wherever possible, and the maxim abundans cautela non nocet ) F~
applies to the case rather than the one in question. - Cuarx
Then it was said that this question has in effect been settled
in favour of the appellant by Manley v. Collom (1902),32 S.C.R.
871; but according to Quinn v. Leathem (1901), A.C. 495 and
numerous other authorities, a case is authority only for the
points actually decided, and the only passage that I can find
which might be construed to have any bearing on the matter is
the statement that the prospector must beware of staking on
ground already staked, but which I take to mean merely that if
a man stakes over such ground, he will, generally speaking, take HUNTER, C.J.
nothing by the proceeding.
Lastly, regard should be had to the consequence of a decision
that the placing of No.1or No. 2 on ground not open to location,
ipso fucto, avoids the claims. Such a decision would no doubt
destroy a large number of claims located in good faith and on
which much time and money have been expended, and would be
a direct invitation to that class of ghouls known as “jumpers”
to rob others of the fruits of their lawful enterprise under the
mask of law.
For these reasons I think the judgment should be affirmed.

MarTiN, J.:  Both the conflicting claims in this adverse ac-
tion, 7.e., the Colonial and the Wild Rose Fraction, are substan-
tially over-locations of the Cody Fractional mineral claim which
was located and recorded on the 3rd of August, 1896. The
Colonial is the senior location, having been located on the Tth
of October, 1900, and recorded on the following day; the Wild
Rose Fraction was not located till the 4th of September, 1902,
and was recorded on the same day.

MARTIN, J.
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Unless the Wild Rose Fraction is invalid because of its con-
flicting with the Colonial it is otherwise a valid location.

In order to clear the ground it will be necessary to decide the
question as to whether or no the Cody Fraction was a valid lo-
cation at the time the Colonial was located therenpon. On this
point I have no difficulty in accepting the finding of fact of the
learned trial Judge that on the evidence the grave error in the
compass bearing was of a character calculated to mislead other
persons desiring to locate claims in the vicinity. The conse-
quence is that the Cody Fraction was an invalid location at the
time the Colonial was located over it, and therefore on that
ground the Colonial is not open to attack.

The second ground upon which the Colonial is sought to be
declared invalid is that its initial post is placed 290 feet within
the ground of the Chicago mineral claim, then a valid location
and to which a Crown grant had been issued on the 23rd day of
July previous.

This raises definitely for the first time, so far as now known,
the important question as to whether or no a location is invalid
solely because its initial post has been placed upon the ground
of an existing valid location.

Before considering the matter from a purely legal standpoint,
there is a remark in the judgment of the learned trial Judge
which the appellant submits should not receive the sanction of

this Court, viz:

It has been the practice to recognize as good locating the planting of
the number one post on occupied land. I am not aware that the matter
has ever been raised before in Court, but for years that has been accepted
as good locating, and it seems to me that to expect anything else—to hold
that it was bad locating—would be unreasonable.”

It is contended that as there is no evidence of the existence of
any such practice among free miners it should not be relied up-
on, because, assuming it existed, their opinions and actions are
outside the record ; and, further, that as a fact there is no such
practice, and the danger of placing an initial post on another
valid location has been so well recognized that it is never know-
ingly done, and when inadvertently done, not relied upon, which
would account for the point never having been decided before
in this Couss.
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Seeing that there is no evidence of the alleged practice having
received any judicial or statutory sanction, or even having been
recognized by free miners, it would in most cases be unnecessary
to consider his Lordship’s remarks, but this being a point of un-
usual importance and far-reaching effect which may come before
a higher tribunal outside this Province, it seems desirable as a
matter of precaution to state that I, as one member of this
Court, have never heard till this appeal of the alleged practice
of its being *“accepted as good locating ” either by lawyers or
others having a knowledge of mining matters; for years I have
understood the point to be & moot one with the better opinion
being against the validity of such a location. Indeed, six years
ago the objection was raised before Mr. Justice WALKEM in
Connell v. Madden (1899), 6 B.C. 531, 1 M.M.C. 359, against
the plaintiff’s mineral claim, the Boundary No. 2, but not decid-
ed because the Good Enough claim was not shewn to be a valid
location. Consequently, with every respect, I beg to differ from
the view of the practice expressed by the learned Judge.

Turning then to the cases and authorities cited, I remark,
first, that there was some reference to American decisions on the
location of lode claims during the argument, and to ascertain
their application to the point in question I have at some length
considered them, and others, and the statutes on which they are
based. These statutes, of the various mining States, will be
conveniently found in Lindley on Mines, 2nd Ed,, par. 374. The
requirements of some of them are very precise, noticeably North
Dakota, and their object is to supplement the vague Federal
Statute, for, as regards acts of defining the location, all it re-
quires (Sec. 2,324) is that the “location must be distinetly
marked on the ground so that its boundaries can be readily
traced”: Lindley, pars. 371, 373; Bar. & Adams, pp. 227-34,
798. In not one of these statutes are the provisions for location
so similar to ours that a case decided on them would be of any
safe guidance whatever in the construction of our own statute
on the present question. It is noticeable that, with one excep-
tion, they all require corner posts to detine the location, but
there is now nothing of the kind in our statutes, though there
formerly was—Goldfields Act, 1859, Rule 2,1 M.M.C. p. 547;
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and even so late as the Mineral Act Amendment Act, 1893, Sec.
15, corner posts were again required, in addition to the others,
but were abolished next year. Indeed, that in some States even
after location the boundaries may be changed appears by the
case of Shreve v, Copper Bell Min. Co. (1591), 28 Pac. 315 ab p.
316, wherein the Supreme Court of Montana beld as follows:

““The discoverers do not usually make an accurate survey of the prem-
ises; and the notices of location contain a description in general terms and
by name. When the true course of the vein has been ascertained by de-
velopment, the boundaries are sometimes changed to proteet the interests
of the claimants. The owners of the Edna lode mining claim availed them-
selves of this privilege, which is valid under certain conditions.”

In the United States discovery is that which is primarily re-
lied upon in establishing title, and as is stated in Lindley, supry,
330 :

‘It has been frequently held that discovery is the source of the miner’s
title.”

Thus, eg., the Supreme Court of Colorade, in Beals v. Cone
(1900), 62 Pac. 943 at p. 952, has laid it down that—

*¢1t is upon that act (discovery) that the very life of a mineral location
depends.”’

There is, fortunately, no doubt about what is the root of title
to a lode claim under our distinctive Act. That point has been
settled by this Comrt in Connell v. Madden, supre, wherein it
was clearly laid down that the claim “takes its root” in its in-
itial post. This decision was affirmed by the Supreme Court of
Canada and so it stands as the law on the subject, and I may
say that there is nothing in the argument in the case at bar
which would cause me toalter the opinion lexpressed in Connell
v. Madden, even were it open to me to do so.

But, despite that decision, it was argued that there is no
peculiar virtue in the initial post and that all that was said in
regard to it might as well apply to the No. 2 post. T am unable
to take this view for many reasons, chief among which is that
the statute itself has ereated several marked distinctions. I re-
fer, first, to the prohibition in section 16 which says:

Tt shall not be lawful to move No. 1 post, but No. 2 post may be
moved by the Provincial Land Survevor when the distance between Nos,
1 and 2 posts exceeds 1,500 feet in order to place No. 2 post 1,500 feet from

No. 1 post on the line of location.  When the distance between posts Nos,
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1 and 2 is less than 1,500 feet the Provincial Land Surveyor has no author-
ity to extend the claim beyond No. 2.”

There is a penalty of fine or imprisonment, or both, for con-
travention of this provision: section 136, and section 16 of the
Mineral Act Amendment Act, 1898, and it shews the importance
attached to the fixity of the initial post which, as the very be-

ginning and foundation of location, must, under all circum- _

stances, even when being surveyed for a Crown grant, stand as
originally placed. Second, it is now by reference to it only
that the width and boundaries of the claim and the compass
bearing of the location line, which is defined as being the
“straight line between posts numbers one and two,” can be as-
certained, for upon it those particulars are directed to be placed.
Third, the statute does not merely refer to it as the No. 1 post,
in the same way as it does the No. 2 post, but also gives it a
name, the “initial post,” which is directed to be written on it,
so that all may know it is the beginning, 4.e., the initiation of
the location. This designation was first given to it by the
Mineral Act Amendment Act, 1892, and is important because
theretofore the claim was marked by three posts down the
centre line, all of which had the same information on them
and none could be moved—Mineral Act, 1891, Sec. 15. But in
the Amendment of 1892 this was changed to two posts only,
the initial post, so first named, and the No. 2, and the present
distinctive information was directed to be written on the initial
post alone and leave first given for the surveyor to move No. 2.
It is true that the discovery post is also given a name, but it is
the creation and innovation of a later statute, the Mineral Act
Amendment Aect, 1893, See. 3, and is of a different class from
Nos. 1 and 2 and has nothing to do with the actual location in
the strict sense of that term, 7.e., the mere marking out and de-
fining the limits of the claim on the ground. This, indeed,
clearly appears from the statute itself, for the provision requir-
ing the erection of a discovery post comes after that which re-
quires the location line to be marked, and this cannot be done
till after Nos. 1 and 2 posts are erected. The section says:
“ When a claim has been located, the holder shall immediately
mark the line, ete.” “ When” here can, and in view of the
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history of the legislation, does only mean “after,” and assumes
that at that time the physical act of location in the limited sense
above mentioned, has been accomplished, which of course was
the case before discovery posts were thought of. And hence it
is significant, but not strange, that the reference is now for the
first time to the “ holder” of the claim, instead of “free-miner”
or “ locator.” Nor is it even necessary that the discovery post
should be “as near as possible on the line of the ledge or vein”
as the other posts must be, but merely “at the point where he
(locator) has found rock in place.” By the above observations I
do not wish it to be understood that I regard the provisions relat-
ing to marking the location line and placing the discovery post
as being any less imperative than any other; they are all equal-
ly open to attack by one having an adverse right, who may set
up the various objections contemplated by section 131, as
follows:

“If any person shall in any suit or matter claim an adverse right of
any kind to the mineral claim comprised in any record, or to any part
thereof, or shall claim that any record is invalid or has been improperly
obtained, or that the holder thereof has not complied with the provisions
of the Act under which the location and record were made, or has not
prior to the obtaining of such record made a good and valid location of
such mineral claim according to law, the onus of proof thereof shall be on
the person so claiming an adverse right, or so claiming that such record is
invalid and has been improperly obtained as aforesaid, and in default of
such proof judgment shall be given for the holder of such prior record in
so far as such action, suit or matter relates to any of the matters afore-
said.”

And section 27 is to a similar effect:

“In case of any dispute as to the location of a mineral claim the title
to the claim shall be recognized according to the priority of such location,
subject to any question as to the validity of the record itself, and subject,
further, to the free miner having complied with all the terms and con-
ditions of this Act.”

When using the word in its broad sense, that in which it is
generally employed by miners, the “ location” is not now deein-
ed to be complete till after the location line has been marked
and the discovery post erected.

Bearing in mind the three foregoing statutory distinctions of
the initial post, it is, in my opinion, impossible to even plausibly
contend that the No. 2 post is of like consequence ; and I can
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well understand that much may be said in favour of the validity
of an otherwise valid location the objection to which is that its
No. 2 post has inadvertently been erected upon an existing valid
claim, The statute itself, for example, shews that being wrong-
ly placed by reason of excess of length in the location line is
not a ground for invalidation; in other words, that surplusage
may be rejected.

I pass then to the area open to location. By sections 12 and
15 a free miner seeking to locate a lode claim upon Crown lands
cannot enter or locate upon “any land lawfully occupied for
mining purposes other than placer mining.” Nevertheless that
is what the locators of the Colonial did when they encroached
upon the Chicago ground and placed their initial post thereon,
and the writing upon it was public notice that the owners of
the Colonial elaim sought to appropriate to themselves a large
portion of the “land lawfully occupied for mining purposes” by
the Chicago claim. The contention is that the initial post so
placed is of no effect and cannot be regarded as one de jure
though it is one de facto, and that there consequently,in a legal
sense, is not now, and never was any foundation for the claim
called the Colonial, and that the result is really the same as in
Connell v. Madden.

There are two provisions in section 16 regarding the position
of the posts which deserve attention. The first is as follows:

““But in case either No. 1 or No. 2 post be on the boundary line of a
previously located claim, which boundary line is not at right angles to said
location line, the Provineial Land Surveyor shall include the fraction so
created within the claim being surveyed ; provided always, that the whole
claim does not exceed an area of 51.65 acres.”

This deals with the case of the posts of a full sized claim
being placed on a boundary line of an existing adjoining claim,
and there is consequently a common boundary line (section 15).
It is significant that while the Legislature is so careful to pro-
vide for such a situation it does not safeguard the case of the
posts being within the boundary line of an existing claim. A
not strained inference is that the Legislature did not intend to
protect a careless locator in such circumstances. This is made
more plain by reference to sub-section (f), which, in dealing
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with the more difficult question of the location of fractional
claims, provides that the location of such

¢« Shall not be invalid by reason of the location posts of the fractional
mineral elaim being on such previously located mineral claims, and the
owner of such fractional mineral claim may, by obtaining the permission
of the Gold Commissioner of the district, move the posts of the fractional
mineral claim and place them on the surveyed line of the adjoining pre-
viously located mineral claims.”’

But be it noted that the remedial effect of this sub-section can
only be invoked when the fractional claim “has been located
between previously located and unsurveyed mineral elaims.”  If
the locator of a fraction places his posts on an existing surveyed
claim, which doubtless means the survey for a certificate of im-
provements mentioned in section 36 (.), he must abide by
the consequences of his error, and this despite the fact that sub-
section (d.), recognizes the difficulties of location of a fractional
claim to such an extent that it is only required to be “marked
by two legal posts placed as near as possible on the line of the
previously located mineral claims,” instead of “as near as pos-
sible on the line of the ledge or vein” as in the case of full
claims.

While I agree with my Lord that the maxim expressio unius
est exclusio alterius should not be pushed to undue lengths, yet
in proper cases it admittedly has force and application as is
even shewn by the decisions he cites relating to the special ex-
emptions of certain corporations. In my opinion if it is to have
any force at all it should have it in the case of a public
statute of far-reaching effect, such as the Mineral Act, and par-
ticularly where the section (16) thereof in question is one which
relieves prospectors from the consequences of failure to conform
to the imperative requirements of an immediately preceding
section, 15. Such a situation nearly approximates the case of
Hamilton v. Buker (1889), 14 App. Cas, 209, on the Merchant
Shipping Act, wherein Lord Watson, at p. 217, says:

““ When a variety of personal and unsecured claims are dealt with in
a single clause, and, it is expressly declared that one of them shall bear a
lien, there arises a strong presumption that a similar privilege is not to

attach to the rest; and that presumption cannot be overcome except by
very plain implication.”
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On this point of forbidding the encroachment of a new location
upon an existing one the Act is specific and imperative. Section
15 is declaratory of the right of a free miner to make a location,
yet also declares that right to be “subject to the provisions
of this Act with respect to land which may be used for mining,”
and it provides (c.) that

“ No mineral claim of the full size shall be recorded without the appli-
cation being accompanied by an affidavit or solemn declaration in the
Form 8, made by the applicant or some person on his behalf cognizant of
the facts: That the legal notices and posts have been put up; that mineral

has been found in place on the claim proposed to be recorded ; that the
ground applied for is unoccupied by any other person as a mineral

3y

claim.

Before, therefore, a locator undertakes to make the required
affidavit he should examine the neighbourhood carefully, for a
record obtained on a misrepresentation of fact is one which has
Leen “improperly obtained ” and invalid within the meaning of
section 181 ; and it is also contrary to section 27 above quoted.

Ttis now beyond question thatall the conditions of the Act which
govern location are imperative, and that a location in which
they are lacking is invalid when in conflict with the rights of
free miners lawfully exercised, unless the defect is cured by the
remedial sections, and there is a long line of reported cases to
that effect beginning with Atkins v. Coy (1896), 5 B.C. 6, 1
M.M.C. 88, and ending with the decision of the Supreme Court
in Manley v. Collom (1902), 8 B.C. 153, 1 M.M.C. 487 ; in the
note to which latter case a list of them is given, p. 504. Speak-
ing of section 10 of the Mineral Act of 1891, and section 9 of
the Mineral Aet Amendment Act of 1892, which correspond to
the present sections 12 and 27, it was said in this Full Court in
Atkins v. Coy by Mr. Justice MCCREIGHT that they
“ give no encouragement to locate on land lawfully occupied for mining
purposes, but, on the contrary, practically prohibit it. In short, I do not
think seec. 9 of the Mineral Act (1891) Amendment Aect, 1892, was intend-
ed to encourage one miner to trespass on the location of another;in other
words, to do what may be known, perhaps questionably in forensic
language, as ‘* jumping.” T gather the meaning of the Legislature to be
that there shall be a good location not obtained of course by trespass (see
sec. 10 of the Mineral Act, 1891), and a good record, made of course within
the time required by law.”
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The general principle is that where a statute creates a system
of licences and the machinery to carry it into effect its pro-
visions must be complied with: Newfoundland Steam Whal-

“ing Co. v. Government of Newfoundland (1904), A.C. 399, 403,

and, indeed, as I noted the argument, it was conceded that the
situation of the initial post invalidated the location unless sub-
section (g.) could be invoked, and it was claimed that it did
apply to cure the defect. It does apply if the defect is one
which is caused by a “failure on the part of the locator

to comply with the foregoing provisions of this section” (16),

- but not otherwise. It must be remembered that there are

MARTIN, J.

omissions and mistakes before and after location which it does
not even purport to cure. I refer to one, which is of the first
importance, namely, the failure to record within the time limited
by section 19. No one has ever questioned that this is an im-
perative provision and that failure to comply with it is followed
by the loss of the claim; that has been to my knowledge con-
ceded in open Court as beyond question, quite apart from the
decision in Francoewr v. English (1897), 6 B.C. 63, 1 M.M.C.
203. And yet it might be argued that it is a great hardship
that a prospector should lose his claim because he was delayed
an hour by a swellen river or met with an accident in the
mountains on his way to the Recorder’s office. But the Legisla-
ture has not yet seen fit to come to the miner’s relief in such a
notorious instance, though it has done so where the miner re-
cords in the wrong office (section 22). The relaxing of the
rigour of the old restrictions has only been gradual; some of
the chief instances are mentioned by Mr. Justice WALKEM in
Peters v. Sampson (1898), 6 B.C. 405 at p. 412, 1 M.M.C. 252.
Those which have not been modified must be construed as
strictly as before.

Here, the objection is not to the post itself, which is only
rendered necessary by section 16 and not by sections 12 or 15,
but to the land in which it is placed; in other words, that it
stands within a proscribed and consequently unlawful area
where it is legally impossible to erect one.

The question thus depends upon the true construction of sec-
tions 12,15 and 16. I take the meaning of the expression



X1] BRITISH COLUMBIA REPORTS.

“locate ” a mineral claim in sections 12 and 15 to be that out
of any lands available for mining purposes the free miner may
appropriate to himself for such purposes a plot of ground of the
size and shape ‘specified in section 15. Having obtained that
right under those sections, he must to give effect to it resort to
section 16 which alone specifies the manner in which the physic-
al act of marking out his appropriation, called location, of the
“plot of ground” conferred upon him by section 15 shall be
performed. These sections not only do not clash, but the last
implements the two preceding, and provides the only machinery
for acquiring the right they confer. But he can only resort to
section 16 for the purpose of employing it to obtain a location
within the area prescribed by sections 12 and 15; in other
words, the machinery of that section can only be employed in
the furtherance of a lawful purpose and not to aid a trespass
upon the prior segregated areas of other licensees of the Crown.
And if he make a mistake in his choice of the area open to him
under sections 12 and 15 I am unable to see how he can summon
to his aid a section which does not relate to the selection of
areas. There is to my mind a clear line of demarcation between
the declaratory and operative sections, if I may so term them;
and no principle of law has been suggested which would warrant
us in holding that a prospector may in defiance of the statute
invade the proscribed area and then shield himself from the
consequences of his unlawful acts therein committed by invok-
ing a section which pre-supposes a lawful entry upon unoceupied
Crown lands.

After a full consideration of the matter, the only conclusion I
can come to consistent with the Act and decisions thereon, is
that the placing of an initial post within the boundaries of an
existing valid location is an illegal act contrary to both the
letter and spirit of the Mineral Acts, and that a location so-called
which has its initial post so placed has no root of title and never
was and never can become a valid location ; and that sub-section
(9.) cannot be invoked to cure an imperfection in a location
which was one in name only and not in law nor in fact.

Much was said on both sides as to the hardship that would
result from our decision whichever way it went, and there is not
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a little to be said from both points of view, eg., on the one hand
it is urged that it would be a hard thing if a miner were to lose
his claim because he had inadvertently placed his initial post a
foot over the boundary; and on the other hand that constant
annoyance and embarrassment would result to a valid locator if
even after survey of his claim and Crown grant thereof, as in

‘the present case, he was never to be free from adverse locators

and the necessity of being drawn into litigation with those who
designedly or inadvertently trespassed upon and sought to ap-
propriate a portion of his ground by planting posts thereon with
notices advancing claims of ownership which it would be dan-
gerous to ignore, and that for the Court to countenance such
practices, whether arising from carelessness or design, would be
to put a premium on confusion and discord, if not worse.

“ Between these conflicting views,” to adopt the language of
the House of Lords in Hamilton v. Baker, supra, p. 227, <1
do not venture to express any opinion. I have only to state
what in my judgment the law really is. Tt is for the Legislature
to alter the law if Parliament in its wisdom thinks an alteration
desirable.”  The responsibility for the legal results of the
Mineral Acts rests not upon this Court, but upon the Legislature
which enacted them, and that body may if it please extend the
remedial section to meet such eases as this in future, and thus
allow the same margin for mistakes in locating full claims as in
fractions. But I feel bound to say that the situation of the
present plaintiff who carelessly crossed the boundary line of a
recently surveyed claim, and went no less than 290 feet upon
its ground before planting his post, does not appear to me to
entitle him to anything like as much consideration aslocators
in such cases as Pellent v. Almouwre (1897), 1 M.M.C. 134, who,
before the remedial sub-section (g.) was passed, lost their claims
according to the statute because certain faces of their posts were
one inch too narrow—and see also. Creelman v. Clarke (1898), 1
M.M.C. 228 and Clark v. Haney and Dunlop (1899), 8 B.C. 130,
1 M.M.C. 281. And before that sub-section was passed locators
were often placed in the unfortunate position of losing their
claims even when it was physically impossible to comply with
the conditions, especially in attempting to mark the location
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line, or, as it was first called, the centre line, which rendered it
necessary to pass a special section to modify the requirements
in certain cases; I refer to section 17 of the Mineral Act of 1891,
now substantially section 18. The decision of this Court in
Callanan v. George (1898), 8 B.C. 146, 1 M.M.C. 242, is a good
illustration of what I mean. The present plaintiff must be pre-
sumed to have known the danger, pointed in Manley v. Collom,
of hastily planting posts without carefully searching for the
boundaries of adjoining claims, and, as the Supreme Court said,
“he must beware of staking there.”

In regard to section 48 of the Mineral Act of 1891 and section:

15 of the Act of 1898, which were not referred to on the argu-
ment, it seems desirable that I should give my view thereon,
and it is that they are not of real assistance in determining the
present point. They relate to the proceedings upon applications
for a certificate of improvements (originally the application was
for a Crown grant direct) and the special provisions of the pro-
cedure upon adverse claims. This is peculiar to our mining laws
and was first introduced in 1884 by sections 68 and 70 of the
Mineral Act of that year. Section 70 provided that after the
adverse claim was filed all proceedings on the application for
certificate should be ““stayed until the controversy shall have
been settled or decided according to law, or the adverse claim
waived,” and that after the judgment of the Court had been
given and a copy filed with the Government agent then “a
Crown grant shall issue thereon for the claim or such portion
thereof as the applicant shall appear, from the decision of the
Court, to rightly possess.” It is important to note that the only
way the applicant could get rid of the adverse claim was either
by getting a judgment in his favour, or by his adversary waiving
it ; the applicant could not avoid the serious delay caused by the
stay of proceedings and the compulsory litigation by a with-
drawal of a part of his application, it had to be an abandonment
of all or none. This procedure was continued in the Consolidat-
ed Mineral Act of 1888 in sections 81 and 83, and it was not
till 1891, by section 48, that the applicant was given relief in
this respect, 7., he was then provided for the first time with
the means whereby he could decline to contest with the adverse
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claimant the title to a disputed portion of the ground, relinquish
his pretensions thereto, and thereupon obtain a certificate for
the unassailed balance.

This is a valuable privilege, for he may have various reasons
for not wishing to enter into litigation with the adverse claim-
ant, e.g., his titie to the disputed portion may be defective from
causes quite outside of actsof location—a secret defect, for in-
stance, in his paper title arising from one of many weaknesses
known to conveyancers, such as an error in the record, or an
outstanding interest, or a doubtful document, to draw attention
to which might imperil the whole claim, and so it would be
more prudent to lose a part rather than a whole. Or again, it
may be that the disputed ground is of no value and not worth
the trouble and expense of a law suit. In any one of these cases,
or others that might be imagined, the privilege of being able to
abandon is of value to him, for without it the Crown officers
would be forced to take the position that before the certificate
could issue he must carry on to judgment the adverse litigation
begun under section 37 of the Mineral Act, which, be it noted,
is not restricted to overlapping claims or to boundaries but is
“an adverse right of any kind either to the possession of the
mineral claim referred to in the application for certificate of im-
provements or any part thereof, or to the minerals therein con-
tained.” Bearing in mind the history and object of this peculiar
procedure there is nothing in any of the said sections which, in
my opinion, warrants us in assuming that it was the intention of
the Legislature to countenance in any way the mischievous re-
sults of the haphazard location of conflicting claims or to en-
courage over-lapping consequent upon failure to observe the
statutory conditions, On the contrary it is clear to me, at least,
that the intention was to extricate the applicant for a certificate
from the awkward position in which he was often placed in
attempting to comply with the sections relating to the special
procedure to be followed in obtaining such certificate. Indeed,
in the Act of 1884, Sec. 31, when title depended upon priority
of record, it was declared that titles to claims in dispute were
“subject to any question as to the validity of the record itself,
and subject further-to the terms, conditions and privileges con-
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tained in section 27 of this Act” (relating to record); and this
requirement was in 1891, when the question of title was altered
to depend upon priority of location instead of record, expanded
(section 18) into requiring compliance “ with all the terms and
conditions of this Act,” and so it now stands as section 27 of the
Mineral Act. It should also be borne in mind in considering
the intention and application of the said adverse sections that
claims have been measured horizontally since 1867 (Gold Min.
Ord. 1867, Sec. 57); and also that before and at the time the
said adverse sections were passed, owners of lode claims possessed
extra lateral rights which were productive of such endless con-
flicts as regards apex, boundaries and otherwise, that they
were, without prejudice to existing rights, abolished by the
Mineral Act Amendment Act of 1892, Sec. 5.

Further, it is manifest that so far as concerns the exact and
chief point raised in this appeal—i.e, the effect of the initial
post being placed on an existing valid location—none of the said
adverse sections which have been considered is of any real
assistance in determining the point, because at the time they
were first enacted in 1884, initial posts had not been thought
of, and claims were then simply marked (sections 58 and 63) by
three centre posts where all were of the same kind and not dis-
tinguished by name or number, and bore the same notice.

In view of the opinion hereinbefore expressed, it is unneces-
sary to go into the other questions raised on the appeal; but I
think it is due to the appellant to say, in case it should be held
by a higher Court that sub-section (g.) does apply, that in my
opinion the very fact that an initial post was planted so far
~ within a surveyed claim as this was would in itself be a strong
piece of evidence to shew that such a location was of a nature
calculated to mislead other prospectors, because unless there is
evidence to the contrary, and there is none, it must be assumed
that a survey made under section 36 (c.), as this was, conformed
to that section, and therefore that, as the section directs, the
surveyor “accurately defined and marked the boundaries of such
claim upon the ground, and indicated the corners by placing
monuments or legal posts at the angles thereof. . . .7 Itis
scarcely credible that a prospector of even slight experience
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claim to emerge from that surveyed area.

The result is that the Wild Rose Fraction is declared to be a

valid, and the Colonial an invalid location.

The appeal should be allowed with costs.

Appeal dismissed, Martin, J., dissenting.

BAILEY v. CATES.

Shipping— Vessel moored {0 another— Negligence— Eatraordinary storm—Act
of God.

While plaintiff’s tugboat the Vigilant was tied to a wharf in Vaneouver
harbour, defendant brought his tugboat the Lois alongside and tied
her to the Vigilant. The next night (Christmas) a violent storm arose
—a storm of which there were no indications and which was the
severest ever experienced in the harbour—and the Lois, whose crew
was absent, bumped against the Vigilant and damaged her:—

Held, in an action for damages for negligence, reversing Irvixg, J., that it
had not been shewn that the defendant’s act of so mooring bis tug was
negligent and that on the evidence the accident was due to the act of
God.

APPEAL by defendant from judgment of IRVING, J.

The plaintiff was the owner of the tugboat Vigilant and the
defendant was the owner of the tugboat Lois.

During the afternoon of the 24th of December, 1901, the
Vigilant came in to Keefer's wharf in Vancouver harbour and
tied up, and later in the same afternoon the Lois came in and
tied up outside the Vigilant and with her lines on the Vigilant.
The engineers of both boats went ashore and steam was not
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kept up. The next day being Christmas, the tugs remained as
they were, and that night the captain and cook of the Vigilant
slept on boezrd her; the cook and a man who was not a member
of the erew slept on board the Lois. During the night a violent
wind storm arose which caused the Lois to bump against the
Vigilant and damage her.

Nearly all the ships in Vancouver harbour were damaged in
the same storm and some of them had their full crews aboard at
the time The evidence shewed that there were no indications
of the storm; that it was the severest ever experienced in that
harbour, and that no ordinary precautions would have prevented
the damage. There was some evidence that these two tugs had
been in the habit of tying up to each other, but the plaintiff’s
contention was that it was only done in the daytime when steam
was up and the crews on board.

The plaintiff sued for $615.96 damages to his tug.

The defendant denied negligence and pleaded that the damage
was caused by the act of God.

The action was tried in Vancouver before IrRvING, J., who gave
judgment in favour of the plaintiff’ and divected a reference to the
District Registrar to ascertain the damages. The following are
his Lordship’s reasons for judgment given orally at the conclu-
sion of the trial:

This is an action for negligence. The main facts are really
not much in dispute. The Vigilant came in to Keefer’s wharf
and moored at t}m head of it on the afternoon of the 24th.
Later on, the same day, the defendants brought in their vessel,
the Lois, and anchored her or moored her outside of the Vigilant.
The captain of the Lois and the engineer of the Lois went away
about six o'clock on the night of the 24th, returning only for a
short time, the 25th, leaving no person in charge of the Lois
except a Chinaman cook and a man who was not one of the
crew, but who seems to have been a friend of the.engineer and
had the privilege of sleeping on board, not an engineer, not one
of the erew, but a handy man. Practically they went away and
left the Lois to take care of herself, permitting the fires to go out.
It is said it 1s the custom of boats, not of all boats, but of those
boats of which the crew are married men to go away and leave
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ing. Of course it is all right as long as nothing does happen,
but the moment an accident does happen the question comes up,
did they take that care which they ought to have taken under
the circumstances? I do not think those on board the Lois did
take that care they ought to have taken. They moored her on
the outside of a boat already moored, they left no one in charge;
they knew or ought to have known that there was a risk of a
change in the weather. It was in the winter months; the glass,
according to the captain of the Vigilant, was low. The real
truth of the matter was that the people on the Lois did not take
the precautions that they ought to have taken. Having elected
to moor her at a place there, outside, and where she would bump
into the Vigilant in the event of any storm coming, they ought,
I think, probably to have taken the precaution of keeping the
fires up and keeping men on board. A different degree of care
is required when you moor your vessel in a place of danger, or
where there is likely to be danger. There is no question that
that was an unusual storm and more damage was done then than
is usually done by storms, but the onus is on the defendants to
establish that it was of such a character as to amount to vis
mujor, and the defendant’s evidence has not impressed me with
the terrific nature of that storm, nor have they impressed me
with the fact that it was of such a character as could not be
reasonably anticipated, nor have they satisfied me that they
could not have prevented the consequences of their mooring there,
if they had taken reasonable care.

This seems to me like the case of the railway company that
had a car on top of the hill, and instead of applying the brakes
that would make it sure under all the circumstances, they only
used such appliances as came convenient to them. The result
was that certain boys playing there, as was to be anticipated,
loosened some of those brakes and let the car go down the hill,
and it was held that under the circuamstances the company ought
to have taken precautions, having regard to the likelihood of the
danger and the position taken up by the car.
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The defendant appealed to the Full Court and the appeal was
argued at Vancouver on the 25th and 26th of April, 1904, before
HuxtER, C.J., MARTIN and Durr, JJ.

Bowser, K.C., for appellant: The evidence shews that the
storm could not reasonably have been anticipated ; the damage
was caused by the act of God and defendant is not liable. The
burden is on the plaintiff to make out a case of negligence. He
cited Sharp v. Powell (1872), L.R. 7 C.P.253; River Weur Com-
maissioners v. Adamson (1877), 2 App. Cas. 743; The Marpesia
(1872), L.R. 4 P.C. 212 and Nitro-Phosphate, &c., Co. v. London
wnd St. Katharine Docks Co. (1878), 9 Ch. D. 503 at p. 519.

4. D. Taylor, for vespondent: The custom as to tugs lying
alongside each other was limited to times when the crews
were on board and even then they would only stay alongside
each other for a few minutes. The Lois had no right whatever
to tie up where she did. He cited Romney Marsh v. Trinity
House (1870), LR, 5 Ex. 204,

Huxter, CJ.: The Court is unanimously of the opinion that
the appeal must be allowed, and the action dismissed. As far as
I am concerned, I am inclined to think, on the balance of the
evidence, that there was a case of leave and licence ; but it is not
necessary in my opinion to decide that, as assuming that that
was not so, the action has not been brought for the bare trespass,
but for damages occasioned by reason of the defendant’s negli-
gence ; and it is quite clear upon the evidence that the mere act
of tying one vessel to another in port is not negligence per se ;
and the plaintiff failed to shew that it was a negligent act for
the defendant to moor his vessel to that of the plaintiff in the
way he did. That being the position, if the action lay at all it lay
only for the naked trespass. It has, however, been brought for
special damage; and it is quite clear on the evidence that the
defence of vis maujor was a good defence to any claim for special
damages. In fact, the plaintitf himself says it was the severest
storm he had seen on the Inlet, and I think it is in the personal
recollection of most of us that the storm was one of extra-
ordinary violence,
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MarTiy, J.: I am also of the same opinion. A perusal of the
judgment of his Lordship shews that it proceeded upon the
assumption that the mere mooring alongside placed the vessel in
a position of danger. This is shewn by his remarks on p. 67,
where he says: “A different degree of care is required when
you moor your vessel in a place of danger, or where there is
likely to be danger.” That,if I may be allowed to say so, with-
out disrespect, is where a misconception occurs, namely, that the
mere fact of mooring as was shewn here was negligence per se,
or, in other words, bad seamanship. Now, that is not the case,
for the Court would not, on the lack of evidence, presume that a
mooring of that nature was improper, or, as I said before, bad
seamanship, and that is really the foundation of the whole case,
because unless it could be shewn that it was bad seamanship so
to moor, there can be no inference of negligence based on such
mooring in the state of affairs in evidence, and yet such negligent
mooring is the real ground work of the whole action. This
question of seamanship might best have been decided by that
class of nautical evidence to which I alluded during the argu-
ment, but it is wanting, and therefore there is no evidence, or at
best no sufficient evidence to support the judgment.

Durr, J.: I have nothing to add, except to say I think there
1% no evidence, at all events, not sufficient evidence to shew that
the damage which occurred was within the ordinary conse-
quences of the act complained of. That would be sufficient to
justify the dismissal of the action; but I concur with my Lord
in the view that, if necessary, the defence of vis major has been
amply proved.

Nore.—An appeal to the Supreme Court of Canada was dismissed on
21st November, 1904.
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LAMBERTON v. VANCOUVER TEMPERANCE HOTEL ruvit counr

COMPANY, LIMITED. 1904
L. Nov. 26.
Master and servant—Manager of restaurant—Dismissal of—Length of notice
—Reasonable notice. LAMBERTON

v

A manager of a restaurant who is employed by the month is not entitled ,]X; ‘;d*‘;(;‘;‘):;f‘(;
to a month’s notice of dismissal. HoTeL

In the absence of custom, or special agreement, the length of notice must
only be reasonable.

In order to recover damages for dismissal without reasonable notice, a
plaintiff must shew an endeavour and failure to obtain other employ-
ment.

APPEAL from the judgment of HENDERsON, Co. J.

The plaintiff was engaged at a monthly salary of $100 as
manager of defendants’ coffee house business in Vancouver, and
entered upon his duties about lst November, 1903. On 4th
December he received a written notice from the secretary of the
defendant Company notifying him that his services would not
be required after 31st December, 1903, and after that date
defendants refused to allow him to continue in their service. It
appeared that the directors of the defendant Company were
having trouble among themselves, and that after a meeting on
the 18th of November, the vice-president told the plaintiff to
“remain on in spite of the letter 7 which he had received from
the secretary. The plaintiff sued for $100, “being the amount
of one month’s wages as compensation for the said wrongful
dismissal.” Judgment was given for plaintiff for $100 on the
principle that he was entitled absolutely to a month’s notice.
No evidence was given of any attempt by plaintiff to obtain

Statement

other employment.

The defendants appealed and the appeal was argued at Van-
couver on the 26th of November, 1904, before HUuNTER, C.J.,
MaRrTIN and Durr, JJ.

Brydone Juck, for appellants.
Bowser, K.C., for respondent.
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voLLcourr  HUNTER, C.J.: I think that the learned trial Judge proceeded
1904 on a wrong principle. He has evidently taken it for granted
Nov. 26, that the law with regard to notice in the case of domestic service
e applies to this case. The question in this class of case is, what
v, 1s reasonable notice, having regard to the nature of the employ-
IV;:I:’?%ORU\V:C}:A‘ ment, and all the surrounding circumstances. And in order to
Hore  shew damage it must appear that the plaintift not only endeav-
oured to get similar employment elsewhere and failed, but that

he acted reasonably in that behalf.

HUNTER, ¢..  1b may be that the learned Judge will come to the same con-
clusion as before, that is to say, that a month’s notice was
reasonable under all the circumstances, and that the plaintiff has
proved his damage, but with that we are not now concerned.

All we now say is that the case must go back for reconsideration.

MARTIN, 5. MARTIN and Durr, JJ., agreed that the appeal should be

PURE T allowed.
Appeal allowed wnd new tricl ordered.
DUFF, J. SPRUCE CREEK POWER COMPANY, LIMITED v.
1901 MUIRHEAD ET AL.
Sept. 17. S . . .
o Water Clauses Consolidation Act—Water vecord and rights—Status of free
SPRUCE miner—Mining jurisdiction of County Court—Res judicata—Trespass—

CREEK Damages—Remedy of self-help—Gold Commissioner’s powers—Construc-
> 1 .
Power Co. tion of statutes.
.
MUIRHEAD
The County Court in its mining jurisdiction has power to deal with actions

respecting the disturbance of water rights appurtenant to mining
property.

Observations upon the scope and object of the said Act and powers of the
Gold Commissioner.

In construing the Mineral Act and its amendments the language of the
particular enactment governing the question under consideration
should be taken and read, in connection with the other language of
the same statute, in its natural signification and effect should be given
thereto notwithstanding the way in which the subject-matter has been
dealt with previously by the Legislature.
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Semble, no one has a status to complain about the diversion or misuse of
water by the holder of a water record unless he himself holds such a
record under the Water Clauses Consolidation Act which is an
exclusive Code on the subject of water rights, and the right to a flow of
water is vested either in the Crown or in a holder of such a record.

ACTION respecting mining water rights tried at Atlin by
Durr, J., on 16th and 17th September, 1904.

The plaintiff is a Company incorporated under the Companies
Act, 1897, and Amending Acts, and Part 4 of the Water Clauses
Consolidation Act, 1897, and Amending Acts, and is the owner
of a water ditch having its intake upon Spruce Creek in the
Atlin Mining District at or about claim 17 below Discovery and
extending along the North side of Spruce Creek to a point ap-
proximately 8,500 feet below said intake. The Company is also
the owner of a water record No. 92 for 1,200 miners inches of
water from Spruce Creek, which water the Company conveyed
through the said ditch to its workings.

For the purpose of turning the water of Spruce Creek into
the Company’s ditch the Company had caused a dam to be con-
structed just above its intake by means of which the water was
forced to that side of the Creek on which the intake was situate.

The defendants are free miners owning and operating placer
claims between the intake and return of the plaintiff’s diteh.

From about the 1st of August, 1904, the water in Spruce
Creek became very low and by reason of the Company diverting
the greater portion thereof by means of its intake the miners
operating below the intake and above the return of the plaint-
iff’s ditch, amongst them the defendants, were deprived of the
quantity of water necessary to carry on their workings in a
miner-like manner.

Prior to the plaintiff becoming owner of said water record
the miners on Spruce Creek, including the defendants, were
given 300 miners inches of water by a decision of the Gold
Commissioner, which, together with two records of 100 and 200
inches, known as the Queen and Garrison records, the defen-
dants claimed should flow down stream past the plaintiff’s
intake.
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DUFF, J. Application was therefore made to the Gold Commissioner for
1904  an order directing the Company to allow 600 inches to pass its
Sept. 17. intake, and for the purpose of ascertaining the number of
T Srmoon miners inches in Spruce Creek above and below said intake he
Creek  instructed the miners to measure the quantity of water in
POWER Co- the Company’s ditch at its intake and in the Creek above and
Murmazap below the intake. On the 16th of August the defendants pro-

ceeded to said intake and for the purpose of measuring the

water, closed down the plaintiff's gate at the intake and re-
moved its dam, and early the next morning placed logs, rocks
and gravel in front of the intake so as to prevent the flow of
water into the Company’s ditch.

The plaintiff brought this action on the 18th of August for
an injunction restraining the defendants, their servants, agents
and workmen from in any way interfering with the plaintiff’s
water ditch, head gates, waste gates, pipes and other plant and
machinery used on and in connection with the plaintiff's
hydraulic mines on Spruce Creek, Atlin Mining District, and
for damages, and on the 22nd of August obtained an interim
injunction as prayed.

On the 26th of August three of the present defendants,
Andrew Brown, Chris. Nissen and W. C. Smaile brought an

Statement action in the Mining Jurisdiction of the County Court of Atlin
against the present plaintiff for a mandatory order compelling
it to permit 600 miners inches of water to flow down Spruce
Creek past its intake on said Creek, and on the 6th of Septem-
ber obtained a judgment in their favour to that effect.

On the 1st day of September the present plaintiff delivered
its statement of claim herein and in addition to the injunction
and damages originally asked for in the indorsement on the
writ claimed a declaration that it is entitled as against the de-
fendants under and by virtue of the said water record No. 92
to the uninterrupted use of 1,200 inches of the waters of Spruce
Creek through its said ditch, flumes, pipes and monitors, upon
any of its mining properties.

In answer to this claim the defendants pleaded the said
judgment of the County Court in their favour.
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Belyea, K.C., for the plaintiff: The County Court in its
Mining Jurisdiction had no power to hear disputes arising under
the provisions of the Water Clauses Consolidation Aect and
therefore this Court has jurisdietion to now go into the question
of water rights between the plaintift and defendants and to grant
the declaration asked for. Though by the old Placer Act of 1891
the Mining Jurisdiction of the County Court provided for suits
respecting water rights claimed under that Act the present
Placer Act omits that provision.

Kappele, for defendants: The Act should be construed as it
now stands, and if it gives the County Court jurisdiction this
Court should give effect thereto when it has been exercised : see
Placer Act, Sec. 133, Sub-Secs. 1 and 4, and definition of “ min-
ing property ” in section 2, which sections it is submitted give
the County Court jurisdiction over this subject-matter. As to
the claim for damages we rely on our right to the water as
found by the learned County Court Judge and on the direction
of the Gold Commissioner to measure the water at the point
where the trespass took place. The real issue between the
parties, however, is the right to the water in question.

Durr, J.: 1 have come to the conclusion in this case that
the plaintiffs are entitled to damages against Muirhead, Brown
and Nissen in the amount of $500. I have assessed the damages
as far as I can upon the evidence, on the basis of the actual

’

damage suffered by the plaintiffs on account of the wrongful
action of the defendants in the destruction of the plaintiff’s dam,
which was chiefly the cause of injury suffered by the plaintiff
Company.

There is evidence from which I think I ought to infer that
there was a combination in which the defendants Muirhead,
Brown and Nissen were parties, for taking such steps as they
considered necessary (including the destruction of this dam) for
the purpose of causing a flow of 600 inches of water to pass the
plaintiff’s intake.

At first I wasdisposed to think that, assuming these defen-
dants had a right to the flow of the water they were entitled to
exercise the remedy of self-help to the extent of destroying
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the works which prevented the flow; but, in the first place, on
that question of fact, I accept Mr. Blaine’s evidence, and from
that evidence it appears that the destruction of the dam was not
~ necessary for the purpose referred to.
Further, as the plaintiff Company is a Power Company, hav-
ing a certificate approving its undertaking from the Lieutenant-

MuiraeaD (Governor in Council under Part 4 of the Water Clauses Con-

Judgment

solidation Act, and as these works were constructed on Crown
property, the defendants could not, at all events without giving
notice to the plaintiffs, exercise the remedy of self-help. In
passing, I must say that I think it is a very fortunate thing in-
deed that the good temper of the people who were involved in
this contretemps prevented the consequences being more serious
than a few angry words. It seems to me rather unfortunate
in view of the elaborate provisions of the Water Consolidation
Act, affording as I think, the most ample protection to the in-
being, as it seems to me, it was intended it
should be—the rock of defence both to the small proprietor and
the individual miner against anything in the nature of a misuse

dividual miners

or a monopoly of the water—considering I say, the very ample
provisions of that Act for the prevention of a waste of water,
and the misuse of water by people obtaining water records, and
of a monopoly of water, it seems to me almost incredible that
people should attempt to obtain redress by the rude and primi-
tive method of taking the law in their own hands, when they
have such ample recourse to the Gold Commissioner who has
power to grant a reduction or cancellation of the existing water
records, or an interim record entitling the applicant to the use
of the water comprised in such existing record, or to modify
the record in such a way as to enable the applicant to use water
in the proper way for which a record is given; I give these
men credit for thinking that they had some vague official ap-
proval of some kind for what they were doing although I am
quite satisfied from what Mr. Fraser, the Gold Commissioner,
has said that nothing he said to them justified any belief on
their part that he approved of what they ultimately did. How-
ever, as I say, I give them credit for not wantonly, without
colour or belief of any right on their part, destroying the
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property of other people, and therefore I fix the damages at the
actual amount which I find to be the damage suffered by the
plaintiff Company ; and I do not award anything in the nature
of vindictive or exemplary damages.

Now, the plaintiff Company is also entitled to an injunction
against Muirhead, Brown, Nissen, Smail and Lambert, restrain-
ing these defendants from in any way interfering with the in-
take, or with the ditch, or with the flow of the water into the
intake and the ditch of the plaintiff Company.

I was at first disposed to think that the plaintiffs should
not recover anything from Smail and Lambert. Lambert was
called as a witness, and he denied any complicity in the com-
bination which I have found to have existed among the miners
generally, and I accept his statement on that head, but he and
Smail did attempt to interfere with the flow of the water into
the plaintiffs’ ditch, and they were only restrained from that by
the remonstrances of the plaintiffs’ men, and in fact, the whole
interference—that is, the physical obstruction which they
placed across the mouth of the intake—was removed by the
plaintiffs’ own employees.

Under the circumstances, and in view of the fact that Lambert
stated in the witness box that this was done in pursuance of
what he considered his right, I think the plaintift Company are
entitled to an injunction against all of the defendants in the
terms I have mentioned.

As to the other branch of the claim, I have come to the con-
clusion that it is concluded by the decision of the County Court
referred to in one of the paragraphs of the statement of defence.
I do not propose now to discuss the question arising in the
County Court action with regard to, or in respect of, priorities
of the plaintiffs, or of the defendants beyond saying this, that 1
have no doubt, speaking for myself, I have no doubt whatever
that in order to acquire a status to complain about the diversion of
water,any subject—be he a free miner or otherwise—must acquire
a water record, as the Water Consolidation Act now stands.
My view is that the Water Consolidation Act constitutes an
exclusive code on the subject of water rights in this Province.
The right to the flow of the water is vested either in the Crown
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or in the holder of the water record—which is a thing clearly
defined by the Act—not a vague or nebulous thing at all, but
a thing clearly defined by the Act, a thing granted to an in-

“dividual, or a definite number of individuals, and appurtenant

to a distinet piece of property, fixing the place of diversion at a
certain point and the place of return at a certain point, and
providing for purposes for which the water is to be used. Isay
that no person not having such a record, in my judgment, has
any status whatever in a Court to make any complaint about
the misuse of water by the holder of a record. And I say this,
that the rights of persons desiring records are amply protected,
or I should say, the interests of such persons are amply protect-
ed by the section of the Water Consolidation Act which provides
that upon an ex parte application to the Commissioner or Gold
Commissioner, for leave to apply for a record, notwithstanding
the existence of other records, leave may be given to the person
making such application to apply for a record, and if the Gold
Commissioner is satisfied that there is water that should properly
be applied to other purposes he may entertain such an applica-
tion, and may grant another record.

It seems to me that there is nothing whatever in the Act to
authorize the Gold Commissioner to make an apportionment
in such a way that persons benefiting by this appropriation, or
apportionment, shall have the right to come into Court and
bring an action against another party, who is the holder of the
existing water record, for misuse of water, where that apportion-
went or appropriation is not expressed in the water record. 1
do not wish to be misunderstood as saying the Gold Commissioner
cannot impose conditions. The Act seems to give him the power
to impose conditions ; and it gives him power under certain con-
ditions to direct the flow of water, and as regards Crown rights
or Crown lands I have no doubt the Attorney-General, repre-
senting the Crown, would be in a position to enforce the pro-

" visions of the Act in those matters. The Actseems to be framed,

and I think wisely framed, with a view of requiring a public
record of water rights—analagous to records of similar character
which we have, such as records of title to land, and records of
title to mineral claims, and of timber rights, and it is a public



X1] BRITISH COLUMBIA REPORTS.

record which shall be open to anybody who wishes to acquire
mining property, and wishes to ascertain his position with regard
to water rights, as well as mining rights. That seems to be the
object of the Act, and I must say, after consideration of it, the
Act seems to have gone a long way towards the accomplishing
of that result. I am not expressing an opinion on the particular
rights, or rather the particular priorities of these plaintiffs or
defendants, which matter was decided on by the County Court
Judge, because my view is that the County Court Judge had
Jurisdiction in the proceeding before him to decide on that
question. My reason for thinking this is based upon Part 10
of the Act, relating to County Courts (Sec. 133, Sub-Sec. 4),
which deals with the Mining Jurisdiction of the County Court.

“In all actions of trespass, or in respect of mineral claims, or other
mining property, or upon or in respect of lands entered or trespassed on,
in searching for, mining, or working minerals (other than coal) or for any
other purpose directly connected with the business of mining (other than
coal mining) or in the exercise of any power or privilege given, or claimed
to be given by this Act, or any other Act relating to mining (other than
coal mining.)”’

Now, this action, I think, is a personal action. It is an action
of trespass on the case for damage for disturbance of an ease-
ment. That is, I mean to say, the action in the County Court,
which is relied on, and therefore I think it comes within the
scope of the sub-section which I have just read, reading the
words in their usual and natural sense. A point has been raised
in the course of the argument, which, at first, I was disposed to
think would give rise to some difficulty. That is, that the
Placer Act of 1891, in one of the sub-sections dealing with the
Jurisdiction I am now referring to, confers jurisdiction in suits
relative to water rights claimed under this Act, or any other
Act relating to mining. This is something which is entitled to
some weight, but as I have said I think sub-section 1 of this sec-
tion, read alone, would confer jurisdiction upon the County
Court to deal with actions arising out of the disturbance of water
rights; and I do not think that the particular reference to water
rights, in the repealed sub-section should cut down the scope of
the general words. Personally, I hold the view that some, at
all events, of the subordinate maxims of statutory construction,
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involving presumptions arising from the method in which partie-
ular legislative enactments have been dealt with, by way of amend-
ment, cannot fully be applied in a legislative jurisdiction where
amendments are made without very careful consideration or
supervision, as they are in this Province; and I think that par-
ticularly in dealing with the Mining Act, in view of the very
large number of amendments to that Act that yearly receive the
sanction of the Legislature, one’s only safe course generally is to
take the language of the particular enactment in foree, or rather
the particular enactment governing the question under considera-
tion, and to read that language of course in connection with the
other language of the same statute in its natural signification,
and to give effect to that, notwithstanding the way in which the
subject-matter has been previously dealt with by the Legislature.
So far as that part of the claim is concerned
plaintiffs’ action claims a declaration of priority of water rights,

so far as the

there will be no order.

'TANGHE v. MORGAN ET AL

Mining law—Location of placer claim over lode claim— FEssentials of a placer
location—Application and declaration—Belief—Gold Commissioner—
Powers of.

Appeal—Pleadings—Issue not raised in Court below.

A placer claim may be located on a lode claim.

A Gold Commissioner has no authority to change the entire location of a
placer claim and an order to that effect made by him is null and void.

Where it is sought to sustain an appeal on an issue outside the record, on
the ground that nevertheless it was an issue fought out in the course
of the trial, it must, particularly in a charge of fraud, appear that the
attention of the Court and the adversary was directed to the fact that
such an issue was being raised otherwise a waiver of the necessity for
a formal pleading will not be assumed.

Per Martin, J., at the trial :  (1.) Upon a locator of a placer claim
tendering to the proper officer the proper fee and documents, he is
entitled to obtain a record for the claim, and the officer has no dis-
cretion in the issuance thereof, and where the record is not granted
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to him in due course he shall, under the remedial provisions of section
19 of the Placer Mining Act, 1901, be deemed to have had such record
issued to him at the time of his application therefor.

(2.) The validity of a placer mining record primarily depends upon the
mere belief of the locator based upon indications he has observed on
the claim in the existence of a deposit of placer gold therein.

Decision of Martixn, J., affirmed.

ACTION by the plaintiff Tanghe against E. M. Morgan, the
Great Northern Mines, Limited, and Fred. Fraser, Gold Com-
missioner, for a declaration that the Shamrock placer claim as
located by the plaintiff was a good and valid claim ; that a cer-
tain order made 24th October, 1903, by the defendant Gold
Commissioner was null and void and as against the defendant
the Great Northern Mines, Limited, for an order restraining
them from interfering with the plaintiff in the working of his
claim and against them and Morgan for the value of plaintiff’s
placer gold and precious metals taken from plaintiff’s
said claim.  The defence alleged that the plaintiff’s record was
obtained without his “having reason to believe that there was
really a deposit of placer gold from the indications he observed
on the claim.” The action was tried at Rossland in December,
1903, before MARTIN, J., in whose judgment the facts appear.

MueNedl, K.C., for plaintiff.
W. A. Macdonald, K.C., and Hodge, for defendants,

2nd April, 1904,

Magrriy, J.: This is a mining case raising questions of
novelty and importance.

On the 9th day of July, 1903, a lode claim called the Lucky
Jack was validly located near Poplar Creek, and is owned in
whole or in part by the defendant Morga.

Over two months thereafter, on the 7th of bbpbembe] 1903,
the plaintiff, acting in alleged exercise of his free miner’s rights
under the Placer Mining Act, located a placer claim called the
Shamrock wholly within the boundaries of the existing lode
claim.

It may be opportune to mention that this is something which
has not infrequently occurred in this Province and is contem-
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plated by the Mineral Act and Placer Mining Act, which clearly
recognize that there may be different mining rights on the same
ground : see, e.g., sections 11, 32, 37 and 129 of the Placer Act,
and sections 12 and 26 of the Mineral Act. Several placer claims
were in faet located on lode claims in the district in question.

Placer and lode miners have frequently mined on the same

ground without experiencing any difficulty, but the situation is
one in which, unless the various owners act reasonably and con-
siderately, ill-feeling and conflict may easily be engendered, and
it therefore behoves all concerned to act circumspectly and
openly.

On the 19th of September, the plaintiff, after preparing in due
form the documents required by the Placer Mining Act, applied
at the proper office for a record of his claim, and at the same
time tendered said documents and paid the lawful fee and got a
receipt from an officer of the Government then properly in charge,
but by direction of the Gold Commissioner of the District, the
defendant, Frederick Fraser, the receipt given was not written
on the customary office blank, but was drawn up in an informal
manner, being what Fraser described as a “private receipt,”
whatever that may mean. The plaintiff asked for a record of
his claim, but the Gold Commissioner practically refused to grant
it on the ground that, as the result of an examination he had
made that morning of the claim with the plaintiff, he, the
plaintitt, had not proved it to be a bona fide placer location, and
therefore was not entitled to a record; and he stated that he
would “hold the application over” and refer it to the Attorney-
General’'s Departiment and communicate with the plaintiff later.
In the meantime, he made and left in the recorder’s office the
following memorandum for that officer’s guidance:

““Memo. for Mr. Luecas,

“This application is a subject of correspondence and is referred to the
Attorney-General’s Departiment, you will therefore be good enough to hold
same over for final decision from Victoria.

““Yours obediently,
‘“ Fred. Fraser,
‘“Gold Commissioner.”

What fancied statutory authority the Gold Commissioner
relied upon in support of this method of procedure it is
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impossible to say, but none exists. On the contrary, the Act is
clear that if the free miner makes application in due form to
record his location, and furnishes the recorder with the applica-

tion and affidavit in proper form as required by section 11 of the -

Placer Mining Amendment Act, 1901, and. pays the fee as pro-
vided by section 27 of the Placer Act, he is, in the language of
that Act, “entitled to record the same,” and the right to the
exclusive possession thereof is immediately vested in him under
sections 31 and 32, subject to the observance of those require-
ments and other sections, such as 37, 38, 128 and 129.

It was the clear right, therefore, of the plaintiff at that time
to obtain his record as soon as the elerk could record it, and it
was likewise the plain duty of the Gold Commissioner not to
interfere to prevent its issuance, for he had no inquisitorial

powers or discretion in the matter. By this interference the

plaintiff has suffered a wrong in not having had promptly
granted to him that record to which he was entitled, and had
there been no remedial statute he might have been placed in a
very serious position by the error of the Gold Commissioner.
But fortunately section 19 of the Placer Mining Act Amendment
Act, 1901, was enacted to deal with just such cases, and it is as
follows :

“19. No free miner shall suffer from any act of omission or commis-

sion or delays on the part of any Government official, if such can be
proven.”

It was argued that this Court could not give effect to this sec-
tion, but, it may be asked, if this Court cannot give effect to it,
what was the object in passing it, and by what tribunal, and
when can it be put into operation? I have no doubt whatever
that the section was enacted for the purpose of enabling this or
any other Court having jurisdiction in mining cases to afford
velief at the trial, or whenever proper, from the unfortunate con-
sequences of an error of a Government official, and I do not
hesitate to apply it here, the result being that the plaintiff must
be regarded as being in the same position as though he had
actually received at the time of his application that record which

was his right.
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And in case it may be argued that the plaintiff did not
properly represent his claim up to the beginning of the close
season—the 1st of November—as required by section 38, he would
be excused in this case from the performance of the provisions
thereof by the operation of said section 19, because the Gold
Commissioner by his illegal orders prevented him from doing so,
as did also the defendant Morgan and his associates.

It is not necessary to express an opinion on the point as to
whether or no the Gold Commissioner was right in the circum-
stances in requiring the plaintiff to give security (under section
12 of the Mineral Act or the same section in the Placer Act) for
the object and in the manner and to the amount specified, be-
cause the demand was complied with and the point was not
specifically raised nor argued.

Ultimately, and on the 24th of October, the delayed record
was finally issued to the plaintiff which, as has been stated,
should have been issued on the 19th of September, but it was
accompanied by the following document :

“ Mining Recorder’s Office,

‘Kaslo, B. C., October 24th, 1903.
“ E. Tanghe, Esq.,

“ Poplar Creek, B. C.
¢ Re Shamrock Placer Claim.

*“Dear Sir,—In confirmation of my conversation of this morning and
acting under authority of section 128, sub-gection G of the Placer Mining
Act, I do now order the posts marking the easterly boundary line of the
above claim, to be moved so as to mark out the westerly boundary line of
said claim leaving the now west boundary the east line of said Shamrock
placer claim.

I might here state for your information that during the visit over this
claim in company with Messrs. Morgan, Simpson and yourself, it became
so apparent that, of the annoyance and interruptions that the ¢ Lucky
Jack’ M/C owners must undergo owing to the Shamrock placer claim
crossing their lead and overhanging the Big Showing as must cause a con-
stant source of danger to the mineral claim employees to such an extent
that I have not the slightest hesitation in following up my powers and
duties as Gold Commissioner in that protection due the quartz owner from
the apnoyance of the placer man under the circumstances of the present
case.

“Obediently yours,
‘“ Fred. Fraser,
‘“Gold Commissioner.”
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Now, the effect of this “order” was to change the whole of
the plaintiff’s location so that, as altered, it did not include one
square inch of ground which had been within its former bound-
aries, in other words, under the guise of moving posts an entirely
new location was sought to be created and bestowed upon the
plaintiff in substitution for his original claim. It is sufficient to
say that, as might be expected, there is nothing in the Act which
confers upon a Gold Commissioner or any one else powers so
extraordinary ; and it is difficult to imagine how that officer,
who must be presumed to be a practical mining man, was induced
to believe he had such an autocratic jurisdiction. His real
powers are, in my opinion, quite large enough already. The sub-
section here relied upon is a useful one in some cases, particularly
under section 24, whereby if a claim owner removes of his own
motion one of his posts for an unlawful purpose, his claim there-
by becomes forfeited, and it is very proper that when it becomes
necessary in the course of surveying, mining, or other operations
to remove posts that the Gold Commissioner should order it to
be done. But that is something radically different from what
he purported to do here; nor was his action justified by sub-
section (e.) for that relates to extending, not curtailing, the limits
of a claim; nor by sub-section (f) for thisis not a case of dis-
puted boundaries; nor by the general section 130, because what
he did was not in any way “necessary or expedient for the
carrying out of the provisions of ” the Act.

The so-called order, therefore, may be disregarded, because it
was made wholly without jurisdiction, and is absolutely null and
void, and the record stands freed from any limitations sought to
be imposed thereby. The minute of the order indorsed upon the
record and entered in the books of the Mining Recorder should
be cancelled ; it presumably has been recorded under section 13
of the Placer Mining Act Amendment Act of 1901.

In the statement of claim a charge of lack of good faith is
brought against the Gold Commissioner (par. 7) and it is doubt-
less on that account that he is made a party defendant to the
action, though no specific relief is prayed against him. While
this defendant lent a too willing ear to the representations of the
owners of the Lucky Jack, identifying himself too closely with
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their interests, and acted without due discretion and to a certain
extent laid himself open to the animadversions of counsel, yet 1
hardly feel justified in going to the length of finding that he

~acted in bad faith between the parties. At the same time his

course of conduct was undoubtedly such as to place the plaintitt

_in a very ambiguous and embatrassing position, whereby he was

prejudiced and delayed in the exercise of his rights, and was
almost forced to make Fraser a party to this action. In such
circumstances, while the plaintiff is not successful, and the
defendant Fraser is entitled to have the action dismissed against
him, which is hereby ordered, yet his conduct taken as a whole
has been such that I do not feel called upon to make an order
for costs in his favour.

But though the plaintiftt was entitled to have his location re-
corded as aforesaid, yet the validity thereof is attacked on the
ground that in truth it is not a placer claim at all, though so
styled, and that nothing was found on the claim to warrant the
statement in the affidavit, par. 2:

““That from indications I have observed on the claim applied for [ have
reason to believe that there is therein a deposit of placer gold.”

The first thing that strikes the inquirer into the Placer Act is
the very indefinite nature of the affidavit on which a record is
obtained. This is in marked contrast to the Mineral Act wherein
the discovery of mineral in place must be sworn to (Form S, 6)
and the locator cannot even invoke the remedial and curative
seetion 16, sub-section (g.) unless he can prove that he has
“ actually discovered mineral in place on said location.” Buf in
placer claims, all that he is required to pledge his oath to is that
“from indications I have observed on the claim applied for I
have reason to believe that there is therein a deposit of placer
gold.” 1In the one case the fact of mineral in place must be
established—Manley v. Collom (1901-2), 1 M.M.C. 487—but in
the other the existence of “a reason to believe ” however wildly
erroneous is sufficient. This introduces an element of great
uncertainty into the record, for the more ignorant and eredulous
reason to believe” that
he has found a placer claim. It is well nigh impossible to probe
into a man’s mind and arrive at a satisfactory conclusion regard-

@

a prospector is the more may he have
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ing his reason for belief in the “indications” he has observed Marmy, J.
in his elaim; there is practically no means of weighing or deter- 1904
mining such a vague issue; I have been unable to think of any  Apri1 2.
method, nor have counsel been able to suggest one. It is urged ————
that the defendant has established that this is not a placer claim FOLL covRT
at all because there is no placer ground in it, and that any pros- Nov. 1_{'__
pector or miner of the most elementary knowledge could in a Tawerr
very short time satisfy himself of this fact beyond peradventure. pope.x
Assuming all this to be the case, we get very little further, for
it does not touch the one necessary element, <.c., the belief. It
is further argued that in the circumstances no sensible man
could have thought that the claim was placer ground, and there-
fore it must be assumed that the act of the plaintiff was fraud-
ulent, and that he had not the requisite belief, but simply aimed
at appropriating some rich ground from a lode claim and black-
mailing the owner thereof. But the difficulty is that the belief
required is not that of a sensible or an honest man ; the insane
delusion of a eriminal under the Placer Act is just as efficacious,
and it would require very strong evidence, stronger than has
been adduced here, to justify the Court in coming to the conclu-
sion that the belief was entirely absent, even in the case of a
locator who has acted in such a suspicious and dubious manner
as has this plaintiff. The fact that under colour of a location wagrmiy, .
which he thought he was entitled to to some extent, he intended
to harrass and obstruct the defendant by setting up extravagant
claims with the idea of being bought out, would not detract fromn
the effect of his entertaining a belief that he had placer rights,
however small or valueless in a mining sense they might be,
That this was the case here I have little doubt.
This branch of the case is thus left in a manner far from satis-
factory to my mind, but on all the facts I have decided to give
the plaintiff the benefit of the doubt, and hold that the existence
of the statutory belief as sworn to has not been disproved, the
onus of doing which is upon the defendant, and it follows there-
fore, that the Shamrock placer claim must be taken to be a valid
location.
I turn now to the claim of the plaintiff against the defendant
Morgan, for the alleged wrongful conversion of gold from the
plaintiff’s claim.
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It appears that on the Lucky Jack there was at the time of
the location of the Shamrock placer claim (September 7th), and
within the boundaries of the Shamroek, an exposed free milling
white quartz ledge, about three feet in width, of remarkable
appearauce, and running up the steep and rocky mountain side,
called the Big Showing,and depicted on the photograph, Exhibit
T, 12, and in the plan prepared by order of this Court by Henry
B. Swmith, P.LLS, dated December 28th, 1903. On portions of
this ledge, when located, gold was exposed prominently and the
ore was in places so valuable and easily detachable that it was
necessary to keep a guard over it. The plaintift does not clahn
any of such ore that was “in place,” but when the Lucky Jack
was located (July 9th, 1903), there were also at the side and
within a few feet of and below the ledge, and particularly where
it is badly faulted beneath the Big Showing (as shewn by the
blue line on Exhibit T, 12) detached pieces of quartz containing
appreciable values in gold to a greater or less degree; and a
number of these pieces also lay on top of the fanlted portion
which widened out to about six feet; they lay, before being dis-
turbed by man, in the position where they had been dislodged
from the ledge by the course of nature, and the configuration of
the ground is such that they must be deemed to have fallen from
that ledge and none other.

The plaintiff claims these loose fragments because he alleges
that they are “float” and not “rock in place,” and therefore
not the property of the lode owner, but that of the placer owner.

In answer to this contention the defendant says: First, that
as a matter of fact he had already gathered up and appropriated
to his own use the said pieces of so-called “float” between the
time of the location of his own eclaim on July 9th and the
plaintiff’s location on September 7th, and therefore he cannot be
called upon to account to the plaintitf therefor; and further, that
any detached fragments of gold bearing quartz which were lying
on the portion of the claim in question when and after the Sham-
rock was located had been broken or blasted out of the Big
Showing by the defendant, and therefore were his own property
as cominyg from his lead.
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Second, he alternatively contends that if these issues of fact
be found against him his action in taking the said fragments
is justifiable as being in pursuance of his legal rights as a lode
owner.,

It therefore becomes necessary to first determine the questions
of fact, for however interesting the legal question may be, it
would be unprofitable and undesirable to go into it if the facts
were found to exclude its application to the present case.

Now, assuming that this float, so-called, could have been taken
by the placer owner, the onus is on him the plaintiff to prove
(1.) that it was at the time he located his claim within the limits
thereof, and (2.) that it was the defendant who wrongfully con-
verted it to his own use. The evidence to support such a charge
should be precise and clear both as to time, place, and amount,
but not only was the plaintiff most vague and loose in his state-
ments, but was wholly unsupported by other evidence, or by any
measurements whatever, though the importance of them has
been repeatedly pointed out by this Court: see Bleekir v. Chis-
holm (1896), 1 M.M.C. 112; Waterhouse v. Liftchild (1897), ib.
153 ; and Dunlop v. Haney (1899), ib. 369.* In none of those
cases were measurements more necessary than in the present
where the plaintiff’s lack of knowledge of the position of his
own claim as regards the Big Showing and the place where the
trespass complained of must have occurred, if at all, is so aston-
ishing that he actually contended his location excluded all of the
Big Showing, except the top corner (see his sketch in red on
Exhibit T, 12), whereas the survey directed by the Court shews
that it really included the whole of it. So striking an error in
so important a point of the case, taken in conjunction with the
way in which the plaintiff is flatly contradicted by several other
witnesses, renders it impossible for me to place any reliance upon
his statements, and even on his own evidence, unsupported, I
should hesitate long before giving judgment in his favour for
any amount, however small. But the defendant Morgan con-
tradicts him and says that all the quartz he picked up after the
7th of September—the date of the location of the Shamrock—
was what came from his own workings in breaking down and

* For original reports of these cases see 8 B.C. 148; 6 B.C. 424 and 7 B.C. 1 and 305.
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blasting out the Big Showing, in the doing of which fragments
of quartz were shot out to a considerable distance from and
below that point. In the face of this denial I find it impossible
to hold that the defendant has taken anything the plaintiff
would be entitled to even if his contention regarding the float
were correct, and it therefore becomes unnecessary to discuss the
legal point above mentioned, which, should it arise again, will
doubtless be disposed of to better advantage than in this case,
where more evidence from placer miners of experience should
have been forthcoming to assist the Court in coming to a proper
conclusion.

I have not overlooked the fact that the plaintiff also contends
that in addition to said float there were boulders of quartz
scattered about that undefined portion of the ground which isin
dispute near the Big Showing, and which he claims as carrying
gold and as appertaining to his claim. These, he says, the
defendant took and prevented him from taking, and he asserts
that it was one of these small boulders that he had broken and
was breaking up when he was arrested. But the broken rock
produced in Court does not answer his description, and he seeks
to meet this discrepancy by alleging that the rock now produced
has been fraudulently changed for that which he was taking off
his claim. It is sufficient to say that this story is rejected, and
it only serves to shew what little credence can be placed upon
the plaintiff’s veracity. In such circumstances it would be idle
and profitless to consider further his right to these boulders, for
there is nothing to satisfy me that they carry any gold value
whatever, or are of any value to miners, placer or lode. What-
ever they may be, they do not, on the evidence so far, appertain
to the placer claim more than to the lode claim. If it is deemed
desirable or worth while to test their ownership, some definite
evidence, accompanied by the result of tests, should be offered so
that the Court could have something certain to found its judg-
ment upon, and not mere vague statements and loose and extra-
vagant assertions which result in nothing except confusion.

The plaintiff asks that the defendant Morgan should be
restrained from interfering with or preventing his working his
claim. This branch of the case is clear, and there is no doubt
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that the defendant has acted in an illegal manner and obstructed
the plaintiff in the exercise of his lawful rights, in the belief
that his location was an invalid one. It may be that there is no
placer gold on the plaintiff’s claim and that he is simply wasting
his time and money in endeavouring to work it, but since he has
a valid claim he is entitled to work it as he pleases, subject to
the restrictions imposed by the Act. There will consequently be
judgment in the plaintift’s favour on this bhranch and an injunc-
tion as prayed restraining the defendant Morgan, his servants or
agents from interfering with the plaintiff in the lawful working
of his claim.

The plaintiff on the whole case is entitled to the costs of the
action against the defendant Morgan, less any extra costs which
may have been incurred in defending the issue on which he has
been unsuccessful, viz., the wrongful conversion.

During the trial the action was dismissed with costs as against
the Great Northern Mines, Limited, no case being made out
against that Company.

Finally, I draw attention to the expense and delay that have
been caused by the neglect of either party to take measurements
or prepare a plan; in cases of this nature that should always be
done, otherwise the examination of witnesses is rendered difficult
and uncertain, and additional expense and delay are incurred by
undue prolongation of the trial.

The defendant Morgan appealed and the appeal was argued at
Vancouver on the 9th, 10th and 11th of November, 1904, be-
fore HuNTER, CJ., InviNG and Durr, JJ.

W. A. Macdonald, K.C., for appellant: Our contention is
that the placer claim is bogus and was located in bad faith for
the sole purpose of harrassing the holder of the quartz claim ; the
applicant for a placer claim must swear that he has reason to
believe the ground contains placer gold and that he makes the
application in good faith for the sole purpose of mining: see the
Placer Amendment Act, 1901, Sec. 37, Sub-Sees. 2 and 7. Lack
of the “reason to believe” and also the lack of good faith can
be shewn from the surrounding circumstances.
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MacNeill, K.C.: Bad faith is not pleaded.

Macdonald: It was not necessary to plead it as the plaintitt
had no record ; he asked to have defects cured so he must shew
that he has complied with all essentials.

“ Reason to believe” means an honest reason and not one
manufactured for the oceasion: see Howard v. Clark (1888), 20
QB.D. 558 and In re Walker (1890), 59 LJ., Ch. 386. He
referred to the evidence and contended that no reasonable miner
would have considered it a placer claim and that the plaintiff
would not think it was placer ground simply because he saw
float exposed.

[HUNTER, C.J.: When plaintiff said to the Gold Commissioner
“T want that float or nothing” I think bhe meant the ground
under the float; he might have considered the float an indication
of a placer claim. It seems clear to me that a quartz claim and
a placer claim covering the same ground cannot be worked to
advantage at the same time; there should be some provision
whereby work on one of them should stand until the other is
worked out.]

The plaintiff has no record and no title and there is no juris-
diction in the Court to grant it.

[Per curiami: On the record as it stands the appeal should
be dismissed, but it appears that the issue of “bad faith ” has
not been tried.]

MacNeill : 1 will agree to treat it as if the question of “bad
faith” had been raised and consider all necessary amendments
made.

[Per curiam: You need not do that as you have a right to
refer to the evidence to shew that there is no necessity for a
new trial.]

Plaintiff found float or pieces of quartz on the ground to the
value of $4,000 or $5,000 to which ‘he was entitled under his
location; float is the floe or flow from the lead; the floe of an
iceberg and the flow of a lead are similar.

He referred to Stevens v. Gill, 1 Morr. 576; Stevens v.
Williams, ib. 558, 561 ; Tabor v. Dexter (1879), 9 Morr. 614 and
Lindley on Mines, 2nd Ed,, 1903, Secs. 299 and 323.
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HuNtER, CJ.: The appeal will be dismissed. I now feel MarmIN, ..
satisfied that there would be no object to be gained in granting 1904
a new trial as even if we thought it right under the circumstances April 2.
to allow an amendment to raise the defence of bad faith it would roLL covmt
be an impracticable defence in view of the evidence already  —
before us as it would be hopeless to expect a finding that the “lfiili
plaintiff did not bona fide claim a right to locate the float under Taxcus
the Placer Act. I will only add that I think this case signal- Mo;ém
izes the necessity for a change in the law, and that a placer
claim should not be allowed to be located over a mineral claim
without the previous written permission of the Gold Commis-
sioner. It seldom if ever happens that placer gold is found in
paying quantity on lode ground, and in the vast majority of
cases the location of a placer claim over such ground is the act of
either a deluded or a fraudulent mind and can only result in

undue embarrassment to the owner of the mineral claim.

HUNTER, C.J.

IrviNG, J.: The statute contemplates that there may be two
sets of people working the same property ; that is to say, that
there may be placer miners and mineral miners working side by
side, or one under ground, and the other on the surface. When
this is taken into consideration, it will be seen that disputes are
likely to arise between these two sets of people as to how their
respective claims shall be worked. To obviate these difficulties, mvixg, 1.
the Legislature has said matters of this kind shall be left to the
Gold Commissioner, to whom most extensive powers have been
given. I am satisfied that nearly all the matters which have
been debated before us during the last day and a half are
matters which should have come before and been settled by that
officer. :

I think on the pleadings there was only one issue open, that
is the question of belief, paragraph 2. The question of mala
Jides, paragraph 7, was not raised on the pleadings, nor was it
raised unequivoeally during the evidence so as to put the
plaintiff on his guard. I think that the judgment ought to be
affirmed and the appeal dismissed.

Durr, J.: I concur in the dismissal of this appeal. The
ground on which the appeal is mainly based is an allegation that
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paragraph 7 of the plaintiff’s statutory affidavit leading to the
record of his claim is untrue. That is an allegation of fraud
coupled with perjury; and upon it the defendant could only

- succeed secundum allegata et probata. Yet this charge finds

no place in the pleadings; nor does it appear that during the

‘trial it was specifically propounded ; and still less that any issue

involving such a charge was determined or investigated.

A case based upon such an allegation must, under the express
provisions of the rules, be placed upon the pleadings—and that
too, with exact particularity. The party’s right to insist upon
compliance with this rule may of course be waived; and waiver
may doubtless be implied from the conduct of the parties at the
trial.

But where conduct is relied upon as a waiver, it must, T
think, be shewn clearly and unmistakably that the charge was
propounded with sufficient distinctness to bring to the knowledge
of the adversary the specific nature of it, as well as the fact that
it was put forward as a ground of claim or defence, as the case
might be; and that the adversary, not choosing to insist on his
strict rights, accepted the challenge, either expressly or by shap-
ing his case to meet it: see Browne v. Dunn (1893), 6 R. 67.
Moreover, I do not think that the Court of Appeal ought to con-
sider as a valid ground for interfering with the judgment of a
trial Court an allegation of fraud not found in the pleadings—
however seemingly well supported on the evidence—unless it
appears that the tribunal was made distinctly aware of the
proposal to raise such an issue at a stage of the trial sufficiently
early to enable the tribunal to follow the oral evidence with an
eye to the determination of that issue.

I only wish to add that I am not at all impressed with the
suggestion that our decision will expose mine owners to invasion
and disturbance by marauding locators under the colour of title
to placer Jocations taken up with the sole object of exacting
ransom. In such a case, on an issue properly framed, I cannot
suppose that the Court would, under the existing law, fail to
discover an appropriate and adequate remedy; but the issue
which would be presented in such a case was not at the proper
time raised here, and, therefore, has not been decided here.

Appeal dismissed.
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SCOTT v. THE FERNIE LUMBER COMPANY, LIMITED.

Master and servant—DNegligence— Volenti non fit injuria—Inconclusive ver-
dict—Course of trial—Parties bound by—Efect of section 66 of the
Supreme Court Act, 1904— Practice.

In an action for damages for personal injuries sustained by a workman
engaged in decking logs caused by the alleged negligence of defendants
in supplying a team of horses unfit for the work, the jury found that
the team was unfit; that the accident was caused by reason of such
unfitness, and that plaintiff did not bhave a full knowledge and
appreciation of the danger :—

Held, by the Full Court, affirming a judgment in plaintiff’s {favour that
although the findings read alone did not establish any legal liability
on the part of defendants, yet as the issues for the jury were limited
to the questions submitted to them, and as defendants’ negligence was
treated by all parties as an inference arising from the defect charged,
a finding of the existence of the defect involved a finding of negligence.

The provisions of section 66 of the Supreme Court Act, 1904, are applicable
to an appeal in an action tried and decided before the provisions were
enacted.

The said section has not wholly repealed the rule that a litigant is bound
by the way in which he conducts his case.

The proviso of said section giving a party the privilege of having his right
to have the issues for trial submitted to the jury enforced by appeal
without any exception having been taken at the trial, does not give a
right of new frial in cages where counsel settle by express stipulation
the issues of fact for the jury or where the issues submitted are
accepted on both sides ag the only issues on which the jury is to be
asked to pass.

APPEAL by defendants from a judgment for $1,440 and costs
recovered against them by plaintift.

The plaintiff, who was in the employ of defendants, was
injured while engaged in piling or decking logs. Plaintiff’s
usual work was swamping, but on the day of the accident he
was assigned to help in decking logs, an operation carried out
by means of a team of horses which haul the logs up skids on
to the top of the pile where they are received by a workman
who puts each log in position by means of a cant hook. As
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man on top would call out “ whoa ” as a signal for the driver to
stop the team. To this duty on top of the deck the plaintiff
was assigned and while so engaged a log rolled on to his leg and
so erushed it that it had to be amputated.

The contention on behalf of plaintiff at the trial was that the
horses were unfit for the work and that the driver could not
stop them ; that of the defendants was that the horses were fit
and that the plaintiff became rattled and let the log roll on to
his leg, and that he had voluntarily assumed the risk fully
appreciating the danger.

In the statement of claim it was alleged that the defendants’
plant was defective and that defendants knew or ought to have
known it and that in consequence of the defective plant
plaintiff was injured ; the particulars alleged the team to be wild,
unmanageable and unfit.

On the day of the accident the teamster was sent to get
plaintiff to assist in the decking.

The plaintiff in his evidence said he knew the team was unfit
for decking and he told the teamster so before the accident, but
beyond that he made no objection to doing the work; he gave
instances of the team having been unmanageable and told of one
incident which happened three weeks before in the presence of
defendants’ foreman.

The trial took place before IRVING, J., and a jury at Nelson.

The learned Judge in his charge to the jury in reference to
the fourth question said (referring to the statements of
plaintiff):

«¢J had a very slight knowledge of that work—only a few
hours—I knew about the team—I didn’t refuse nor did I object
—TI didnw't say I would not go—I made a slight objection to
Thornton—I knew it was risky.” That is as to his knowledge
of the risk.

«<The trouble was caused by the speed—this log came up
faster than the others—with a steady team they would eome up
slowly—that is a dangerous occupation—I knew it before I went
up there that afternoon’
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“Now then, a man may know things and yet not fully
appreciate or recognize them—he may have the means of know-
ing and yet not fully recognize the danger. Did that man
recognize the dangers of that place? Had it dawned on him
what a dangerous business he was at ? Then, did he appreciate
it? Did be comprehend it? If he did why he would then
have a full knowledge and appreciation of the danger. .
The mere fact that a man continues in an employment with a
knowledge of a defect which caused the injury is not conclusive
evidence that the man voluntarily incurred the risk of the injury
—it is a matter of fact in each case for you to decide.”

The following were the questions put to the jury and the
answers given :

(1) Were the horses unfit for the work at which they were
employed ? Yes.

(2.) Did the accident take place by reason of such unfit-
ness? Yes.

(3) Did the plaintiff do anything which a person of ordinary
care and skill would not have done under the circumstaneces or
omit to do anything which a person of ordinary care and
skill under the circumstances would have done ? No.

(4) Did the plaintiff with a full knowledge and appreciation
of the extent of the danger he was incurring or likely to incur,
voluntarily accept the risk of working on the deck? Do not
think he had a full knowledge and appreciation of the danger.

(3.) Daages, if any 7 $1,440.

(6.) What sum is equivalent to the estimated earnings during
the three years preceding the 2nd of February, 1903, by a per-
son employed in the same grade as plaintiff during those years
in the like employment within this Province ?  $2,160.

The appeal was argued at Vancouver on 22nd and 23rd April,
1904, vefore HunTER, C.J., MARTIN and Durr, JJ.

Joseph Martin, K.C., for appellants: The answer to the
fourth question re volens is in the teeth of the evidence; there
is a conflict of evidence as to the fitness of the horses and we
must shew that plaintiff knew of the risk and that he accepted
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about the horses and contended that any additional knowledge
and appreciation of the danger could not be imagined ; the jury

“should have found that plaintiff appreciated the danger and

voluntarily assumed it ; ateam is a part of the plant: Yarmouth
v, France (1887), 19 Q.B.D. 647.

The action was wrongly launched; it does not purport to be
brought under the Employers’ Liability Act; the findings of
the jury are inconclusive ; there is no finding in regard to the
matters set out in sub-sections 1 and 3 of section 7 of the Act
and there is no finding fixing liability on defendants at common
law: see Gwiffiths v. The London and St. Katharine Docks Co.
(1884), 13 QB.D. 259. The Act has not affected the question of
volens:  Woodley v. The Metropolitan District Railway Co.
(1877), L.R. 2 Ex. 384 and Thomas v. Quartermaine (1887), 18
Q.BD. 685.

W. A. Muacdonald, K.C., for respondent: The defendants
relied at the trial on the defence that plaintiff voluntarily
assumed the risk and the jury having found against them they
are bound by the course of the trial: Newvill v. Fine Arts and
General Insurance Co. (1897), A.C. 68; Waterland v. Green-
wood (1901), 8 B.C. 8396 and Patterson v. Victoria (1899), A.C.
619.

The charge shews that the case went to the jury under the
Employers’ Liability Act. Plaintiff had no duty cast on him to
report anything about the team as he ordinarily had no work to
do with if.

As to the maxim of volenti non fit injuria each case must be
looked at with reference to its particular circumstances: Sanders
v. Barker & Son (1890), 6 T.L.R. 324 and Williams v.
Birmingham Battery and Metal Company (1899), 2 Q B. 338.

Failure to supply proper plant is in itself negligence: see
Greenhalgh v. Cuwmanian Coal Co. (1891), 8 TLR. 31 ; Thrus-
sell v. Hundyside & Co. (1888), 20 Q.B.D. 359 at p. 363 and
Osboirne v. London wnd Norvth Western Railway Co. (1888), 21

Q.B.D. 220.
Cur. adue, vull,
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On 22nd November, the judgment of the Court was delivered
by

o

Durr, J.: This appeal is mainly based upon two grounds.

First, it was argued that the risks attendant on the employ-
ment in which he was engaged at the time he suffered the injury
complained of, were wholly appreciated, and freely assumed, by
the plaintiff.

To this proposition I do not assent. I do not stop to discuss
the evidence in detail. It is sufficient to say that this issue—
accurately presented by the learned trial Judge to the jury—
was by them decided adversely to the defendant Company ; and
I am unable to agree that there was noevidence reasonably
leading to their finding,

It was also urged, that the findings of the jury are incon-
clusive.

Reading them apart from the evidence, and disregarding the
course of the trial, the findings do not, I think, establish any
legal liability. The action is based upon the allegation that the
injury suffered by the plaintiff was caused by a defect in the
defendant Company’s plant, arising from, or not discovered or
remedied, owing to the negligence of the defendant Company, or
of some person charged with the duty of caring for the condition
of the plant; and in such an action the negligent act, or omis-
sion of the employer, or of the employer’s delegate, is always a
co-efficient of the employer’s liability. Here the jury have
found the existence of the defect complained of, as well as the
neecessary causal relation between the defect and the injury ; and
their verdict leaves the question of negligence untouched ; and
is, therefore, in itself formally inadequate to support the claim.

To get a just conception of the effect of this verdict, however,
one must not examine the findings n vacuo; one must view
them through the atmosphere of the trial; it then becomes at
once apparent that the issues for the jury were limited to the
issues embodied in the questions submitted to them ; and, in
substance, the defendant’s negligence was regarded, and treated
by all parties, as an inference inevitably arising from the exist-
ence of the defect charged; a finding of the existence of the
defect involving, therefore, a finding of negligence.
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It is, perhaps, needless to say that in these circumstances, but
for the legislation hereinafter referred to, the rule long establish-
ed, which holds a litigant to a position deliberately assumed by

“his counsel at the trial, would preclude in this Court any dis-

cussion of the sufficiency of the findings to support the judg-
ment. The rule is no mere technicality of practice; but the
particular application of a sound and all-important maxim-—that
litigants shall not play fast and loose with the course of litiga-
tion—finding a place one should expect, in any enlightened
system of forensic procedure.

The application of this principle in the Courts of this Pro-
vinee has been restricted by section 66 of the Supreme Court
Act, 1904, which reads as follows :

“Nothing herein, or in any Act, or in any Rules of Court, shall take
away or prejudice the right of any party to any action to have the issues
for trial by jury submitted and left by the Judge to the jury before whom
the same ghall come for trial, with a proper and complete direction to the
jury upon the law and as to the evidence applicable to such issues: Pro-
vided also that the said right may be enforced by appeal, as provided by
this Act or Rules of Court, without any exception having been taken at
the trial: Provided further, that in the event of a new trial being granted
upon the ground of objection not taken at the trial, the costs of the appeal

shall be paid by the appellant, and the costs of the abortive trial shall be
in the discretion of the Court.”

The first and second provisoes were introduced into the sec-
tion after the trial of this action; but there can be no doubt, 1
think, that so far as they are applicable we are governed by
them in determining this appeal: Quilter v. Mapleson (1882), 9
Q.B.D. 672.

The question is, does the first proviso so far abridge the rule
above referred to as to make it inapplicable to the circumstances
of this case ?

One does not forget that, unless constrained by the most un-
equivocal language, one is not so to construe statutory amend-
ments as to overturn fundamental principles of judicial pro-
cedure ; and, without determining the precise limits of its scope,
I have come to the conclusion that the proviso properly
construed does not apply here. '

It cannot, I think, reasonably be contended that the section
in question gives an absolute right to a new trial in all cases in
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which an issue of fact which proves to be reievant was not
submitted to the jury. For example, it must be clear that, not-
withstanding the amendment, counsel at the trial may finally
settle by express stipulation the issues of fact for the jury. Nor
can I perceive any sound distinction between the effect of such
an express agreement, and the binding force of an agreement
arising from conduct at the trial, leading the Court and opposing
counsel to believe, and to act upon the belief, that the issues
submitted are accepted on both sides as the only issues on which
the jury is to be asked to pass. In neither case, it seems to me,
do the terms of the amendment compel us to hold that the
litigant, on whose behalf such a course has been taken, can be
heard to say that there are other issues within the meaning of
the section.
The appeal is dismissed with costs.
Appeal dismissed.

COOPER v. THE YORKSHIRE GUARANTEE AND
SECURITIES CORPORATION, LIMITED.

Practice—Striking out pleadings—Frivolous and oppressive action—Discretion
of Judge in Chambers.

When a Judge to whom an application has been made to strike out a state-
ment of claim, on the ground that it discloses no reasonable canse of
action, has exercised a discretion and made an order refusing the
application, that order ought not to beinterfered with on appeal unless
the Judge below decided the case upon an erroneous principle or
omitted to take into consideration something which ought to have
influenced his judgment.

Decision of MarTIN, J., affirmed.

APPEAL by defendants from that part of an order of MARTIN,
J., dismissing an application for an order that the statement of
claim be struck out on the ground that it disclosed no reasonable
cause of action.
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In dealing with the summons in Chambers the learned Judge
delivered judgment as follows:

“In this matter I have come to the conclusion that I should
not be justified in striking out the whole statement of claim. It
is clearly divisible into two branches, one relating to the shingles
and scows and the other to the steamer Courser. In regard to
the former, the case made out, if any, is weak, but I cannot say
it is ‘obviously unsustainable in view of the affidavits and
exhibits which have been filed by both parties without
objection, though had the case been argued on the statement of
claim alone I might have taken a different view.

“In regard to the latter branch, however, the case is in my
opinion, ‘obviously unsustainable’ and all portions of the state-
ment of claim which seek to found a cause of action on the sale

or purchase of the steamer by the defendant Company must be
struck out.

“ Each party being equally successful, the costs of thisapplica-
tion will be in the cause.”

The appeal was argued at Vancouver on the 13th of Novem-
ber, 1908, before HunTER, C.J., DRAKE and Irving, JJ.

Davis, K.C. (Heisterman, with him), for appellants.
Joseph Martin, K.C., for respondent.
Cur. adv. vult.

25th January, 1904.
HuxtER, CJ.: This is an appeal from the order of Mr. Justice

MaRTIN made in Chambers on a summons to stay the action on
the ground that it was frivolous and vexatious. The learned
Judge exercised his discretion by striking out portions of the
statement of claim, but allowed the rest to remain, considering
on the material before him that the cause of action therein
alleged was not obviously unsustainable, and hence this appeal.
It seems to me that where, as in this case, the discretion has
been exercised in favorem litis before the defence has been de-
livered, an appeal is hopeless, unless the discretion exercised is
obviously wrong.
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‘With respect to this particular class of application I may refer ruLL courr
to the language of Lord Herschell in Lawrance v. Norreys 1904
(1890), 15 App. Cas. 210 at p. 219, where he says that the juris-  Jan. 25.
diction to dismiss an action on the ground that it is an abuse of I —
the process (or, as Lord Watson puts it, vexatious and oppres- v,
sive), ought to be very sparingly exercised, and only in very ggf:iﬁ;ii
exceptional cases; and generally with regard to appeals from CO:II;%M‘
discretion, to the statement of Lord Davey, in Hulbert v. Cath-
cart (1896), A.C. 470 at p. 476, that

¢“1f the learned Judge below has exercised his discretion it ought not to
be interfered with by a Court of Appeal unless the Judge below has
decided the case upon an erroneous principle, and has omitted to take into
consideration something which ought to have influenced his judgment ;”’
and more generally still, to the speech of Lord Brougham in Earl
of Bandon v. Becher (1835), 3 ClL & F. 478 at p. 512, where he
says, '

‘I do not mean to say that this is a case free from doubt, but my doubts HUNTER, C.J.
upon it are not so strong as to incline me to advise your Lordships to
reverse the judgment of the court below, for a Court of Appeal ought never
to reverse the judgment of an inferior court unless quite confident that the
judgment given in the court below is wrong.”’

It is unnecessary for me to consider whether I should have
arrived at the same conclusion ; it is enough that I cannot say
that the order was clearly wrong. There is, of course, nothing
to prevent a second application being made at a later stage of
the action, egy., after discovery, if the defendants are so advised.

I think the appeal must be dismissed.

DraxE, J.: This appeal is against an order of Mr. Justice
MARTIN refusing to dismiss the plaintiff’s action as frivolous
and vexatious. The plaintiff asks the Court to make an
order contrary to the order of the Full Court on appeal with
respect to two scow loads of shingle bolts; and secondly, that
the defendants should be ordered to account for the value of two DRAKE, J.
scows which were in the ownership of the plaintiffs as a collateral
security for the payment of a promissory note for $700, which
he had indorsed for Messrs. Fulbrook & Innes with the defend-
ants. Messrs. Fulbrook & Innes did not pay the note when due,
and judgment was obtained against the plaintiff. He thereupon
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instructed the sheriff to seize and sell the scows under a judg-
ment he had obtained against Messrs. Fulbrook & Innes. Why
he did so is not explained, as he was the registered owner of the
scows, and this he did for his own protection, and Messrs. Ful-
brook & Innes were only interested in the equity of redemption.
But having done so, the sheriff sold as instructed and a claim
was made by the defendants against the proceeds of the execu-
tion as they held a mortgage over the interest of Messrs. Ful-
brook & Innes in them. The sheriff interpleaded, and an issue
was ordered in which the plaintiff herein was plaintiff, and the
defendants herein were defendants, and the result was that the
defendants obtained judgment on the issue. This was in Janu-
ary, 1901. The plaintiff now claims that the only interest in
the scows which was sold was Messrs. Fulbrook & Innes’ equity
of redemption, and that he is still the owner of the scows.
Cooper being the plaintiff in the issue, he had every opportunity
of putting forward his claim on the trial thereof, or if through
inadvertence he had neglected to do so, he could have appealed.
He now, eighteen months after the matter has been adjudicated
upon, sets up this present claim. All the matters in dispute
have been adjudicated and are now “transit in rem judicatam.”
A plaintiff has no right to stand by and allow an action to go
to judgment when he could have put forward a claim which
might have disposed of the defendants’ case and at a subsequent
date set up this claim as a fresh cause of action. In my opinion
the action should be dismissed with costs as frivolous and
vexatious.

IrviNG, J.: The facts of this case are, when stripped of the
surrounding eircumstances, very simple.

Application was made by the defendants for a stay of proceed-
ings under Order XXV, 1. 4, or under the inherent jurisdiction
of the Court. The learned Judge of first instance came to the
conclusion as to one branch of the case, that the plaintiff’s claim
was frivolous and vexatious and therefore should be struck out,
but in regard to the other branch of the case he thought that the
plaintiff’s case, though weak, was not obviously unsustainable.
He therefore refused the application. The defendants appeal
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from his refusal, so it is with that second branch of the case that
we have now to deal.

It appears on the 17th of May, 1900, the plaintiff indorsed a

note for Fulbrook & Innes, and received from them as security —

for his indorsement certain shingles and two scows. As a matter
of fact these scows were purchased in the plaintiff’s name, but
he was holding them for Fulbrook & Innes as security for his
indorsement.

The note was discounted by the defendants, who were aware
of all the circumstances connected with the transaction, including
the giving of the security.

Shortly after the note fell due, Cooper (suing for wages, or
some cause of action quite unconnected with the note or scows)
recovered a judgment against Fulbrook & Innes, and he there-
upon caused the two scows to be taken in execution in satisfac-
tion of his judgment. The defendants gave notice to the sheriff
that they claimed the scows under a mortgage given to them by
Fulbrook & Innes. An interpleader issue was ordered to be
tried, the sheriff in the meantime selling the scows under the
execution : (section 121 of the County Courts Act). Afterwards
the proceeds of the scows were paid out, as I understand it, by
order of the Court to the defendants.

I do not understand on what grounds that order was made.
However, no appeal seems to have been taken at that time by
Cooper as to the defendants’ right to the proceeds of the scows.
In my opinion, that would have been the proper time for him to
have asserted his claim, but he allowed it to go by.

Cooper now, on the 29th of July, 1908, brings this action ask-
ing that defendants should be ordered to account to him for the
value of two scows at the time of the sale, and he proposes now
to litigate the question which, in my opinion, should have been
determined when the application for payment out of Court was
made.

There is another branch which I must also mention. The
plaintiff defended the action brought by the Guarantee Company
against him as indorser of the note (9 B. C. 270). In the result
he was ordered, by the Full Court, to pay the costs of that action
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FULL COURT and certain appeals. He now asks that in taking the accounts

1904  between him and the defendants the costs of those proceedings
Jan. 25. should not be allowed to the defendants.

The question we have to determine is whether under these

CooPER
v. circumstances the learned Judge wasright in allowing the action
YORKSHIRE
Guarantee to proceed.
CORPORA- . . .
TION Speaking for myself, I think the action should have been struck

out, and I have arrived at this conclusion, because it seems to me
that it is a scandal to the administration of justice if this Court
having determined certain questions, in one set of proceedings
between the same parties, is to be called upon to decide those
same questions in a subsequent proceeding in the nature of the
old Bill of Review.
The only point upon which I have any doubt is whether in
tmving, 5, Vview of the fact that this jurisdiction being one which ought
only to be sparingly exercised, and the learned Judge appealed
from having in the exercise of his judicial discretion permitted the
action to go on—whether under these circumstances we are
justified in overturning his decision. On the whole I think we
ought not to interfere with his decision, on the ground that the
learned Judge exercised his discretion, and that the appeal should
be dismissed.
Appeal dismissed, Drake, J., dissenting.

COURT OF REX v. LAI PING.

CRIMINAL

APPEAL
J— Criminal law—Appeal—Leave—Practice—Oath for Chinaman—Form of—
1904 Perjury—Confession—Thréat or inducement— Voluntary—Judge’s ruling

Nov. 18, 21. as to— Whether open to review.

Rex Leave to appeal to the Court of Criminal Appeal should not be lightly
granted, and the representative of the Crown should be served with
a notice of motion setting out the grounds of appeal.

Quaere, whether the ruling of a Judge as to the admissibility of a confes-
sion is open to review by the Court of Criminal Appeal ?

v,
Lar Piva
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Held, on the facts, that before making his confession the prisoner was duly
cautioned and that the confession was admissible in evidence although
on an oceasion previous to his making it an inducement may have
been held out to him.
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When a witness without objection takes an oath in the form ordinarily Nov. 18, 21.

administered to persons of his race or belief, he is then under a legal
obligation to speak the truth and cannot be heard to say that he was
not sworn.

Perjury may be assigned in respect of statements given in evidence by a
Chinaman who was not a Christian where the oath was administered
to him by the burning of paper and an admonition to him * that he
was to tell the truth, the whole truth and nothing but the truth or
his soul would burn up as the paper had been burned.”

MOTION for leave to appeal to the Court of Appeal.

The prisoner, Lai Ping, was convicted by HENDERSON, Co. J.,
in the County Judges Criminal Court for that on a certain
information against one Yamasaki for murder, he committed
perjury and he was sentenced to ten years’ imprisonment.

On the preliminary hearing of the murder case before H. O.
Alexander, a Stipendiary Magistrate, Lai Ping was a witness,
and at the direction of the Magistrate a charge of perjury was
laid against him.

The prisoner, who was not a Christian, before being sworn
was asked how he swore, and intimated to the Magistrate that
he swore through burning paper, and then he wrote his name
on a piece of paper and burned the paper and was told « that he
was to tell the truth, the whole truth and nothing but the truth
or his soul would burn up as the paper had been burned.”

The prisoner was committed for trial on the perjury charge
by the Police Magistrate for Vancouver and was taken to the
Provineial gaol in New Westminster pending his trial.

On both preliminary hearings a Chinaman named David Lew
acted as interpreter and Provincial Constable Campbell had
charge of the prosecution on behalf of the Police. A Chinaman
named Chin Toy was suspected of having suborned the prisoner
to commit perjury, and for the purpose of getting evidence
against Chin Toy, Campbell and the interpreter visited Lai Ping
in gaol on 12th December, 1903. Campbell asked him if he had

Rex
.
Lar Pina

Statement
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anything to say and he said if the Magistrate would
come to him he would tell him all. A conversation then took
place as to the nature of the charge against him and the punish-
ment, and the interpreter swore that Campbell read from the
Code the term of imprisonment for perjury, and the prisoner
who was addicted to the use of opium and was depressed by
reason of not having had any since his confinement stated that
he was an old man and if he got a term of any length he would
not come out alive ; that he then asked Campbell for opium, but
on being told that Campbell had no authority in the gaol he
fell back in his chair and sighed, saying, “I don’t know what to
do.” The interpreter then said to him “A man always gets on
better by telling the truth.”  Campbell in his evidence said he
did not think he read the Code to the prisoner, but he thought
he told him in regard to punishment that the extreme penalty
was life, the conversation taking place in Vancouver and not in
the gaol.

On the 14th of December, Mr. Alexander, Constable Camp-
bell, the interpreter David Lew and another interpreter who was
taken along to act as a check interpreter and see that no mis-
understanding occurred, visited Lai Ping in gaol and after duly
cautioning him Mr. Alexander took his confession.

On the trial the confession was admitted in evidence and the
learned Judge refused the request of prisoner’s counsel to reserve
a case as to the admissibility of the confession and also as to
whether a charge of perjury could properly be laid in respect to
the oath which was administered to the prisoner.

The motion came on at Vietoria on 18th November, 1904,
before HunTER, CJ., IRVING, MARTIN and DUFF, JJ.

J. A. Russell, for the motion.

Maclean, D. A.-G., for the Crown, said he wished to be heard
on the motion but as a copy of the record had only just been
handed him he was not ready.

As to the practice in granting leave to appeal IRVING, J., said:

It seems to me that we should have the assistance of the
Crown representative on the question of leave to appeal. It is
not in the interest of justice that leave to appeal should be
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lightly granted; but the matter should be fairly debated upon COURT OF
this application before we grant leave; otherwise we are putting  sppgar
hopes in the mind of the prisoner that may not be justified, and 1904
raising doubts in the mind of the public as to the certainty of Nov. 18, 21.
the administration of the law. There ought to be ample notice
from the prisoner’s counsel of the application for leave to appeal fo
stating the grounds on which he intends to proceed ; that notice L1 Pive
ought to be given to the representative of the Crown, before the
application is made to this Court so that he can be in posmon
to discuss the points raised.
MartiN, J.: T am heartily in accord with what my learned
brother IRVING has stated. I have not known any other prac-
tice. It is highly undesirable that the idea should get abroad
that any one coming here can get leave to appeal lightly, and
without shewing good grounds from the start on which to base
his application; a contrary practice would have a lamentable
effect on the administration of criminal justice.
An adjournment was then taken and the argument was con-
tinued on 19th and 21st November.
Russell, for the motion: Every oath is an appeal to the
Deity ; the prisoner was not a Christian and was incompetent to
take an oath ; the paper oath was not binding on him and the
evidence shews that Chinamen generally do not consider that Argument
form of oath very seriously; be cited Omichund v. Barker
(1774), Willes, 538 at p. 549, 1 Atk. 21; Attorney-General v.
Bradlaugh (1885), 14 Q.B.D. 667 at pp. 696-7; The Queen v.
Moore (1892), 8 T.L.R. 287 and Nush v. Ali Khan (1892),
b, 444.
As to the confession: it was not voluntary, and should not
have been admitted; to the prisoner, the Magistrate, the
constable and the interpreter all of whom he had seen at the
preliminary inquiries, seemed to be persons in authority ; when
the confession was taken the effect of the threat or inducement
made by David Lew on the previous occasion had not been
removed from the prisoner’s mind: he cited Rex v. Kingston
(1830), 4 Car. & P. 387 and Reg. v. Fennell (1881), 7 Q.B.D. 147.
Maclean, for the Crown (called on to argue as to the confession
only): Only a question of law can come up on this motion ; the
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question as to whether the confession was voluntary was for
the Judge alone to decide and his decision on that point is not
open to review. The words used by David Lew do not constitute
a threat or an inducement ; the confession was taken very care-

-fully and the prisoner was cautioned by the Magistrate, so

whatever took place before is of no effect: he cited Rex v.
Lingate (1815), Roscoe’s Cr. Ev. 12th Ed, 41; Rex v. Clewes
(1830), 4 Car. & P. 221 at p. 224; Rex v. Richards (1832), 5
Car. & P. 318 and Phipson, 3rd Ed., 231.

Russell, replied.

HunTtER, CJ.: We are all convinced that nothing has been
shewn why we should order a case stated on the points taken.

Speaking for myself, with respect to the first point, I think
there is nothing in the objection that has been taken. When a
man is called to give evidence the law requires that he must
either be sworn or that he must affirm. He must take the oath
unless he objects to taking it himself on conscientious grounds,
or unless someone else objects that he is incompetent to take it.
If either of those events happen, then the statute permits him to
affirm. It seems to me that when a man without objection takes
the oath in the form ordinarily administered to persons of his
race or belief, as the case may be, he is then under a legal obli-
gation to speak the truth, and cannot be heard to say that he
was not sworn. If we were to decide otherwise we would
deprive the evidence given in a Court of Justice of the most
pawerful and necessary sanction which it is possible to give it,
namely, the risk of a prosecution for perjury.

With respect to the second point, it seems to me the question
as to whether the trial Judge was right in coming to the con-
clusion that the confession was voluntary, is a question of law
and can be reserved as such. No doubt the question as to
whether or not a confession was voluntary often depends for its
solution on whether or not the Judge was right in his estimate
of the credibility of the witnesses, in which case it would gen-
erally happen that an appeal would be fruitless, but that makes
the question none the less a question of law and capable of being

reserved.
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In the case at bar, if it had not been for the caution put by cover or
the magistrate before this confession was received, speaking for Cfﬁﬁf‘
myself, I would have rejected it. It seems to me that the facts 555
shew that the interpreters visited this Chinaman, who was then Nov. 18, 21.
suffering from the effects of opium, and was in a depressed con- ———— —~
dition by reason of the withdrawal of the drug, for the purpose fo
of extracting information about his connection with the other Lat Piva
Chinaman who was charged with having suborned him to com-
mit perjury. Itis quite evident that such questions had the
effect of involving the man and leading him to make a confes-
sion. Language was used which is susceptible of the interpreta-
tion that a threat or inducement was held out. It, however,is
clearly proved that the magistrate took all the precautions
possible for a magistrate to take under the circumstances. When
hé found that he was being requested by the prisoner to come
and receive his confession, he did all that a magistrate could do, runrer, c.i.
he administered the caution, and administered it in the statutory
form; and took the precaution also to have two interpreters, so
that no misunderstanding could occur, or any advantage be taken
of the prisoner. And the only doubt I have is as to whether or
not the man’s mind may not have been in such a condition, from
one consideration and another, that the statutory caution was a
meaningless rigmarole as far as he was concerned. But I do not
see how it would have been possible to do other than what was
done, under the circumstances, to insure that the man was
properly cautioned, and therefore we cannot say that the con-
fession was wrongly admitted. The application must be refused

IrviNg, J.: I agree. IRVING, J.

MARTIN, J.: Tagree. But I would say with regard to the
first point, that as I understand the expressions which fell from
this Bench during the argument, the case of Rex v. AL Wooey
(1902), 9 B.C. 569, decided by myself, receives the sanction of
this Court in regard to the statement therein contained as to
what is the established practice in regard to the ordinary form
of vath to be administered in this Court when a person of this
particular race appears before it and offers himself as a witness.

MARTIN, 7,
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There can be no assumption of incompetency, and I quite agree
with what my brother IRVING said, that the said form of oath
therein referred to is the one which has been in use in this Court
from legal time immemorial, and it would be simply revolution-

-ary if we changed it now.

In regard to the second point, all I have to say is, that I
think, first, there was no inducement held out, as shewn by
the facts here; and, second, even if there were, it had been
rendered ineffective by the magistrate’s precautions.

I express no opinion, nor is it necessary to do so, seeing the
view the Court takes, as to how far the powers of this Court
extend, or in what way they could or should be exercised, if at
all, where the magistrate refuses to state a point of law on the
admission or rejection of such a confession. It is unnecessary to
do so; but I am strongly of the opinion that where that point of
law depends upon conflicting facts, as here, the finding of the
magistrate is of the first consequence as to what facts are estab-
lished by the evidence. And that is why I think in this case
that the view expressed by the magistrate that he had not any
doubt as to the admissibility of this evidence means that certain
facts necessary to admit the confession had been established to
his satisfaction. The magistrate’s opinion in these matters is of
considerable value to us in determining what action should be
taken on a case reserved, or on a case refused to be reserved.

Durr, J.: T agree. I only wish to say that it seems to me
impossible to lay down any general rule by which to determine
whether the decision of a Judge of Assize on a preliminary
question relating to the admissibility of evidence involves a
question of law which may be reviewed by the Court of Criminal
Appeals.

In many cases it is quite clear it would be a question of law.
If the question reserved were whether or not there was any
evidence upon which the trial Judge could hold that a confes-
sion was free and voluntary, that would be a question of law.
On the other hand, if the decision of the preliminary question
turned upon conflicting statements of fact made by witnesses, I
should have thought that it was fairly clear that the correctness
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of such a decision could not be raised on a question of law. I courr or
. . . . . CRIMINAL
should certainly find some difficulty myself, in stating a case aris- AppraL

ing upon such a decision in the form of a question of law. Here I 507
think we are all agreed, that a statement has been made which

; ) Nov. 18, 21.
may have operated as an inducement to the prisoner to make 3 ——————

. . Rex
confession. On the other hand, before the confession was made,

.

a warning was given, and apparently given with great care by I Py
Mr. Alexander, the magistrate, who took the confession. In that

case the preliminary question would be, was the inducement

clearly removed before the confession was made. That, I think, pysr, s.
is a question of fact, and I am unable to state it in such a form

as to make it a question of law. It follows that in the circum-

stances, leave to appeal should not be granted.

KING v. WILSON. FULL COURT

Pleading—=Sale of medical practice—Covenant not to open an office—Injunc- 1904
tion restraining from practising—Judgment not supported by pleadings. Nov. 22,

Plaintiff brought an action alleging in the statement of claim that defend- K;NG
ant had agreed “ to refrain from practising as a physician’ and that WiLsox
he had not ceased to practice ‘““as he had agreed to.”” The relief
sought was an injunction ‘‘to restrain defendant from practising.”
Defendant admitted that he had agreed ‘““not to open an office nor
have one for the practice of medicine.”

At the trial plaintiff’s evidence was directed to proving that defendant in
breach of the agreement did ‘‘open and have an office,”” and the
defendant relying on the pleadings, which had not been amended,
offered no evidence.

Judgment was given restraining defendant from opening or having an
office:—

Held, on appeal, that the judgment was not supported by the pleadings,
and must be set aside.

APPEAL from judgment of IRVING, J., at the trial.

Both the plaintiff and defendant were physicians residing in
the Village of Ladner, and in November, 1902, they entered into
an agreement in writing as follows:

Statement
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“I agree not to open an office nor have one for the practice of
medicine in the Delta Municipality for a term of ten years in
consideration of selling to A. A. King my property in the Village
of Ladner for the sum of $3,000 cash, of which has been paid
$100 at this time, $2,900 still due.” The agreement was signed
by defendant. »

Plaintiff commenced an action against defendant and by his
statement of claim alleged that defendant had agreed “ to refrain
from practising his profession of physician and surgeon in the
said municipality of Delta for a period of ten years with the ex-
ception of completing the cases which he was then attending and

. the privilege of being allowed to be called in for consultation by

Statement

other physicians practising in the said district,” and that defend-
ant had not ceased to practise “as he had agreed to,” but on the
contrary continued to practise in contravention of the said agree-
ment. The relief claimed was an injunction restraining defend-
ant from practising in said district and an inquiry to assess
damages.

The defendant in his defence set up and relied on the agree-
ment set out above as being the only one ever entered into
between him and plaintiff. This agreement was as a fact the
only one entered into. The balance of the purchase money was
paid and the property was conveyed to plaintiff’s wife. Defend-
ant moved with his family into a house on the opposite side of
the street.

The following is in part the judgment of the learned trial
Judge:

«It appears to me it is abundantly clear that Dr. Wilson did
open an office and he did keep an office in the Delta Municipality.
I think there was a clear breach of that agreement on his part.
I think that in construing that document it should be construed
strictly. It was quite open to Dr. Wilson if he had wanted
other terms imposed to have stipulated for those other terms
and it is not at all clear that Dr. King would have agreed to
them. What Dr. Wilson said was “I will not open an office nor
will T keep oneopen.” Under those circumstances I think, there
having been a clear breach, that Dr. King is entitled to damages

and an injunction.
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“T shall now refer to one or two things that were mentioned FULL COURT
in the argument for the defence. So far as I can see, having 1904
regard to the size, situation and population of the municipality Nov. 22.
of Delta and the population in that place, there is nothing con- Kive
trary to public policy in this arrangement. With regard to the v.
acts of acquiescence I think it must be borne in mind that there WiLsoN
are many things which can explain those acts of acquiescence.
In the first place, Dr. Wilson was still the health officer, in which
capacity he would exercise a certain amount of supervision of
the municipality. I presume he was not completely bound to
give up all practice, nor was he prevented from advising, having
made that stipulation as I have already mentioned. Further
than that, the plaintiff would I think very naturally expect to
have introductions at the hands of Dr. Wilson, and beyond that
again, there was a certain amount of professional courtesy which
must not be overlooked. T say that I do not think that any of
these acts done or perrn.it‘rt»ed by Dr. King were of such a nature
as would amount to acquiescence and relinquishment by him of
the benefits he was to receive under this contract. It has been
said that nothing can be more difficult to assess than damages in
a case like this. I think it is a very great difficulty to assess
damages, and I should be very uncertain how to do it myself,
but the main thing is the injunction. That, I think, the plaintiff Statement
is entitled to. If the plaintiff desires to pursue his claim for
damages, he can have a reference.

“There is one point that Sir Charles Twpper particularly
drew my attention to, and that is that the plaintiff having in his
statement of claim put a wrong meaning to this instrument of
the 7Tth of November—that is to say, having claimed it was an
agreement not to practise—he cannot go on now and make a
case of opening and having an office. I do not see how that
can be. The object of pleadings is to bring the case to Court,
and afterwards they are shaped ‘more or less by the evidence
and the facts that are adduced there.”

By the judgment the defendant was restrained fror opening
or having an office for the practice of medicine in the munici-
pality of Delta for ten years from 7th November, 1902.
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The appeal was argued at Vancouver on 8th and 9th Novem-
ber, 1904, before MARTIN, DUFF and MORRISON, JJ.

Suvr C. H. Tupper, K.C, for appellant: The issues raised by
the pleadings must be adhered to most strietly in an injunction
case; here we met the case as alleged ; we could and would have
given evidence if the case alleged against us had been the one on
which the judgment proceeds; the agreement not to open and
have an office means not to have a regular known place for
patients: he cited Hipgrave v. Cuse (1885), 28 Ch. D. 356 at p.
361; Butts v. Matthews (1836), 5 LJ., Ch. 134 at p. 136; Kerr
on Injunctions, 4th Ed., 564-5; Goplir Diamond Company v.
Woaod (1902), 1 Ch. 950 ; Robertson v. Buchanan (1904), 73 L.J.,
Ch. 408 and Apothecaries Company v. Jones (1893), 1 Q.B. 89.

Davis, K.C., for respondent: The effect of the agreement was
pleaded and that there was a breach of the agreement; there was
only the one agreement and no other was ever mentioned; the
defence knew there was no other in question and the defendant
did not give evidence. What is practising and what is having
an office will differ in different cases but on the facts here the
two are about the same. It is shewn the defendant was doing
nearly the same as before the sale and he must be held to have

an office.
Cur. adv. vult.

On 22nd November, the judgment of the Court was delivered
by

MarTiN, J.: While unable to say that the learned trial Judge
on the evidence before him, without contradiction or explana-
tion by the defendant, was not justified in finding that the
defendant did in breach of the agreement “open and have” an
office, yet that is not the case set up by the plaintiff in his
statement of claim. What he therein complains of is that the
defendant “continued to practise” (par. 3) in contravention of
an alleged agreement to “refrain from practising,” except as to
incompleted cases and consultations (par. 2). But, as is admit-
ted, there never was an agreement to “refrain from practising,”
and the defendant in his defence sets up and relies upon an
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agreement not to open an office as being the only one ever ruLL courr

entered into between the parties. The plaintiff admits this, but
by a strange oversight did not ask for any amendment to his
pleadings, and allowed the trial to proceed and judgment to be
given in his favour on the record with this manifest defect in
it. The defendant takes the position that the judgment cannot
be supported as the record now stands, while admitting that the
plaintiff could at the trial have readily obtained the necessary
amendment. But because he did not the defendant called no
evidence and allowed the case to go to judgment upon a false
issue, relying on the said technical omission to render it inoper-
ative. There was nothing, I should say, in the defendant’s con-
duct at the trial which disentitles him to take this position of
adhering to the issues raised on the record, bearing in mind the
fact that the question of practising or not was one of degree
only, because it was admitted on the pleadings and at the trial
that the defendant was entitled to practise to the certain limited
extent before mentioned. Had the amendment been made the
defendant’s counsel would, he assures us, have called evidence
to meet the real issue, i.e., the question of opening and having
an office,

It is urged by the plaintiff that to refrain from so keeping
an office is tantamount to refraining from practising, and there-
fore the pleading is broad enough to cover both expressions, but
while in eertain circumstances it may be, yet it is not inevitably
s0, and certainly the terms are not synonymous in the case at
bar, and I can well understand that evidence might have been
called in regard to the one expression that would be unnecessary
and inapplicable to the other.

It is unfortunate that the ambiguity was not promptly cleared
up at the trial by an amendment, but we have to deal with the
sitnation as it is, and I have come to the conclusion that the
proper course to adopt is for this Court now to give that leave
for the necessary amendment to be made which should have been
made at the trial, this to be done within one week, and if it be
done, then a new trial shall be had, and the costs of this appeal
must be paid by the plaintiff, and the costs of the former trial
to be costs to the defendant in any event. If the amendment
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be not accepted, then this appeal will be allowed with costs and
the action dismissed with costs.

The result is to be regretted, as is also the fact that these two
doctors did not, when they essayed to draw up a legal instru-
ment dealing with a situation of some nicety, procure legal
advice. This is but another illustration of what unfortunately
results when unskilled persons try their prentice hand upon
documents which should be drawn by qualified praectitioners.

Appeal allowed.

REX v. AHO.

Criminal law—Exclusion of jury during inquiry as to admissibility of dying
declaration—Comment on prisoner’s failure to testify— What amounts to
—61 Viet., Cap. 31, Sec. 4, Sub-Sec. 2.

The jury should not be excluded during the preliminary inquiry as to
whether certain evidence is admissible as a dying declaration.

A prisoner at his trial has the option of making a statement not under oath
or of giving evidence under oath.

A direction to the jury that an accused has failed to account for a par-
ticular oceurrence, when the onus has been cast upon him to do so,
does not amount to a comment on his failure to testify within the
meaning of section 4, sub-section 2 of Cap. 31 of the Canada Evidence
Act, 1893.

}IOTION for leave to appeal to the Court of Criminal Appeal.

The prisoner was charged with manslaughter. The facts were
that during the evening of 22nd November, 1903, the prisoner
and one Johnson and several other men were drinking and
fighting in a lodging house in Michel.  Prisoner and Johnson
got in a scuffle and while clinched disappeared into the darkness
outside.

In a few minutes prisoner went back into the house and said
“ It is ready, I saw him fall to the ground,” and shortly after
Johnson followed having blood on his nose and a bruise on his
forehead which it was ascertained was crushed in and from the
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effects of which he subsequently died. No explanation could be
given at the trial as to what was meant by “It is ready.”

At the trial the Crown sought to prove a dying declaration
made by Johnson but it was ruled out. It appeared that in the
cross-examination of the witness in reference to it parts of the
declaration were read in the presence of the jury by counsel in
cross-examining but the Judge eame to the conclusion that the
declaration was not admissible.

Witnesses for the Crown swore that Johnson after coming
inside pointed to the accused and said “that man hit me,” and
that the prisoner promptly said he did not.

No evidence was given on behalf of the defence nor did the
prisoner make any statement not under oath.

Counsel for the Crown in his charge to the jury said * the
prisoner knows who struck the blow, there is no question about
that.”

In his address to the jury, MARTIN, J., said in part:

“ Therefore, gentlemen, you will see that it is established that
manslaughter has been committed. Then the question is, by
whom ? Now the Crown says that the accused is the person
who must be regarded by you as having committed this offence,
for the reason that he is shewn to have been with the deceased
at the time this fatal injury was inflicted, and the Crown says
that he has not satisfactorily accounted for his absence with the
deceased in the dark and during the period when this injury
was admittedly inflicted.

“You have got one man who heard it is ready,’ and another
man who heard the explanation of how it was ready “ because
he saw him fall to the ground’” Now if that man saw the
deceased fall to the ground the Crown asks you to believe that
he was there, and if he was there and saw the man fall, it is for
him to account for it.”

The questions asked to be reserved and which were refused
were :

Should the jury have been excluded while the application was
made to introduce as evidence at the trial the so-called dying
declaration 7 and whether comment was made to the jury on

Nov. 18.
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the failure of the accused Aho to give evidence by the learned
Judge, or by the counsel for the prosecution in addressing the
jury ?

The motion came on for argument at Victoria on 18th
November, 1904, before HuntER, CJ., IRVING, MARTIN and
Durr, JJ.

A. E. McPhillips, K.C., for the prisoner: At the trial stress
was laid on the contention that the prisoner was the only one
that could give an account of the crime and the language of the
charge may very well be taken as a comment on the prisoner’s
failure to go in the witness box and give evidence.

[Hu~tER, CJ., and DUFF, J.: A prisoner can make a state-
ment.

IrviNG, J.: It is every day practice to tell an accused who
is undefended that he can either give evidence or make a
statement.

Durr, J.: But the usual way is to give evidence and a jury
would be more familiar with that than with making a statement.]

He cited Reg. v. Corby (1898), 1 C.C.C. 437 and Reg. v. Cole-
man (1898), 2 C.C.C. 523.

The jury should have been excluded during the inquiry as to
the admissibility of the dying declaration; they heard certain
parts of it and it may be that it had a great deal of weight with
them ; the preliminary proof of a dying declaration must be most
exact, but here the declaration was in and then thrown out: he
cited Bunk of B.C. v. Oppenheimer (1900), 7 B.C. 448 and
Roscoe’s Cr. Evidence, 32. :

Maclean, D. A.-G., for the Crown, was not called on.

Huxter, CJ.: The Court finds it unnecessary to call upon
the learned counsel for the Crown.

The only point on which any stress is really laid by the
learned counsel for the accused, is the question as to whether
there was what amounted to a comment on the part of the
learned trial Judge, on the failure of the accused to testify. For
my part, I am clearly of the opinion there was not. In my
opinion, to hold that a direction to the jury that the accused
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has failed to account for a particular occurrence, when the onus COurr or
has been cast upon him to do so, amounts to a comment on the C‘Z?ﬁ;ﬁ
failure to testify, would paralyze the action of the Court in the  Tgo¢
discharge of its most essential function, viz. : to charge the jury Nov. 18,
on all questions of law which have any relevant bearing on the

case including the question as to when the onus shifts. Rf"x

As to the other point, the learned counsel for the accused — AHO
succeeded in shewing that the so-called dying declaration never
had any existence; and as it was explicitly withdrawn from the
jury there is no room for complaint on that ground.

With regard to the general question as to whether the jury
should be excluded or not from a preliminary inquiryas to whether
or not eertain evidenece tendered would be admissible, I am of the
opinion that it is not incumbent on the Judge to exclude the
Jjury during any part of & criminal trial. To my mind the jury
in a criminal case, if not the most essential component of the
tribunal, is just as essential as the Judge himself, and to have
any evidence given in the absence of the jury might cause a
mis-trial.

HUNTER, C.J.

Irving, J.: I concur. IRVING, J.
MartiN, J.: I have nothing to add. MARTIN, J.
Durr, J.: 1 concur. DUFF, J.
REX v. THERIAULT. COURT "OF
CRIMINAL
Criminal law—Theft—Goods exposed for sale in store—Found in possession ~ APPEAL
of accused—Keys in possession of accused that would open doors of 1904
store—Negativing fact of sale—Onus of proof.
ey gJact of / proof Nov. 18.
On a charge of theft of goods from a store evidence of the finding in prison- ~ "‘éE‘;‘_

er’s house of the goods and of keys fitting the store doors, and of the .
fact that the goods were in the store exposed for sale at the time of THERIAULT
the alleged theft and had not been sold, is sufficient to put the onus
upon the prisoner of accounting for his possession.

Under such circumstances it is not necessary for the Crown to prove that
the goods had not passed from the possession of the owners by some
means other than sale.
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IN the Supreme Court of British Columbia in banc: Crown
Case Reserved. The following case was reserved by DuFr, J.,
the trial Judge:

“The prisoner was tried at the Vernon Assizes on the 17th of
October, 1904, on an indictment containing counts for shop-
breaking, theft and receiving stolen goods.

“The prisoner was found guilty on the third count, which is
as follows:

“(3.) And the jurors aforesaid do further present that the said
Frederick Theriault, between the first day of May in the year of
our Lord one thousand nine hundred and three and the fifth day
of April in the year of our Lord one thousand nine hundred and
four,at Kelowna aforesaid, one tobacco pouch, one Fedora hat, one
black hat, one pair dark grey pants, two cans of black paint, one
handle for mattock, one pair of blue overalls, two boxes of cart-
ridges, one box of knives, one box of thread, one pair of Ames
Holden shoes (leather) one razor strop, one pair of Ames Holden
black leather boots, one wood rasp, one pair of black pants, five
top shirts, one grey suit (youths), one pair of Arctic socks, one
pair of brown canvas pants, one suit of underclothing of the
goods and chattels of Lawson, Rowecliffe & Company unlaw-
fully did steal, against the form of the statute in such case made
and provided and against the peace of our said Lord the King,
His Crown and dignity,”
and was sentenced to imprisonment for two years in the Peni-
tentiary.

“It was proved that the prisoner was a shoemaker living at
Kelowna, a small town on Okanagan Lake, carrying on his
business in a shack having one room, variously described as of
the dimensions of 10 by 10 feet and 10 by 12 feet.

“ In March, 1904, certain goods were found on his premises in
the course of a search by the Provincial Constable. Of these
goods the following were identified as having been at one time
the property of Lawsen, Rowcliffe & Company, a firm carrying
on the business of general merchants in Kelowna, the identifica-
tion based on certain marks found upon tickets attached to the
goods, which were the cost marks of the firm and were shewn to
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be in the handwriting of various members of the firm: Box of
penknives, box of thread, Fedora hat, one black hat, six keys,
one small file and skeleton key, and numerous other articles
(setting them out in detail.)

“The members of the firm stated that two of these articles,
namely, exhibits 1 and 2 had not been sold to the prisoner or to
anybody else. In cross-examination they admitted that this
statement was based, to some extent, upon the fact that such
articles were not sold by or bought from them in the original
package, or packed in the way in which the exhibits appeared
as they were found.

“ With respect to the other articles, the members of the firm
all swore positively that they had not sold any of them to the
prisoner ; but they were unable to say that they had not been
sold to anybody else.

“There were also found in the prisoner’s shack, on a bracket
covered by a piece of brown paper and a piece of leather—which
covering was held down by an empty can placed on one edge of
the leather—the keys and the instrument, marked respectively
exhibits 21, 22 and 23. It was shewn that one of these keys
opened a lock on the front door in the shop occupied by this firm
prior to the beginning of December, 1903, and that another of
them opened the lock in a side door of the premises occupied by
the firm from the last mentioned date down to the present.

“ Part of the goods in question when found in the prisoner’s
shack were in a small packing case, loosely covered by a lid rest-
ing on top of the case, but not fastened to it, placed under a table
in one corner of the shack. The remainder of the goods were
found wrapped up in a parcel, placed on a shelf on one side of
the shack behind a curtain.

“None of the articles in question was ever missed by the pro-
prietors of the shop and, at the trial, the proprietors were unable
to say—except from the marks before-mentioned by which the
goods were identified—that any of the goods had ever been in
their possession.

“It appeared that goods of the character of exhibits 1 and 2
had not been carried by them in stock prior to the beginning of
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December, 1903, and there was no evidence to shew when they
were removed from their place of business.

“ The prisoner’s shack is about 200 yards from the prosecutors’
shop and the prisoner had been living in Kelowna working as a
shoemaker for about five years.

“The defence adduced no evidence and there was no explana-
tion on the evidence of the fact that the goods were in the
prisoner’s shack.

“The testimony for the Crown did not expressly negative the
possibility that exhibits 1 and 2 had passed from the prosecutors’
possession by means other than sale—by gift, for example; nor
did the evidence shew whether the shack was open to public
access or was locked up when entered by the officers for the pur-
pose of the search which resulted in the discovery of the goods,
the prisoner being then in custody on another charge; nor was
there any evidence to shew how long the prisoner had been
absent before the search or the usual means or absence of means
of access to the shack in the absence of the prisoner.

“Idid not find that the goods were in the exclusive possession
of the prisoner, but I told the jury that if they were satisfied on
the evidence that exhibits 1 and 2 had been stolen from the pro-
secutors’ shop by somebody and if they were satisfied, from the
place in which the goods were found, that the goods had been
placed there by the prisoner and that his personal possession of
them was the only reasonable explanation of their being found
there, then the onus was on the accused to account for his pos-
session of them ; and, in the absence of some reasonable explana-
tion of his possession they might find him guilty of theft.

“T also told them that if they were not satistied the prisoner
was guilty of theft, there was nothing on the evidence to indicate
these goods had been stolen by anybody else, as the only persons
appearing from the evidence as having had access to the shop
were the three prosecutors and the prisoner; and it would be
unsafe for them, in such circumstances, to convict of receiving
the goods with the knowledge of the fact that they were stolen.

“The question reserved for the consideration of the Court is:

“ Was there sufficient evidence of the theft of the goods in
question; and, was the prisoner’s exclusive possession of the
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goods sufficiently established to put upon the accused the onus
of accounting for possession ?”

The question came on for argument at Victoria on the 18th
of November, 1904, before HuxTtER, CJ., IRvING, MARTIN and
Durr, JJ.

Maclean, D.A.-Q., for the Crown: The exhibits 1 and 2 con-
sisted of a box containing four penknives and a box of spools of
thread ; the jury would attach weight to the circumstance of the
prisoner’s having such things in such a quantity ; the prosecutors
did not sell them to the prisoner and they did not sell them to
any one else in the way they were found, .., done up in boxes.
The prisoner had the goods and had the means of getting into
the store and hence the onus was on him to explain: he cited
Rex v. Watson (1817), 2 Stark. 116 at p. 139.

No one appeared for the prisoner.

The judgment of the Court was delivered as follows by

HunTER, CJ.: I see no error whatever in the trial.

With regard to the first question, in order to make out a
prima facie case, it was quite sufficient for the Crown to have
shewn that these goods were in a place exposed for sale at the
time of theft and that the owner had not sold them,
and it was not necessary for the Crown to negative such
hypotheses as that the owner had not given them away, or that
some child might have taken them, ete.

As to the question of possession, it seems to me that my
learned brother put the matter in as fair a light as possible for
the accused. I would perhaps have put it differently ; I would
have suggested to the jury to first settle the question as to
whether or not the goods had been stolen, and then to consider
the question as to whether the possession of the prisoner was
his exclusive possession, and if they considered that his posses-
sion was exclusive, that then there was an onus cast upon him
to account for the possession. I think that the charge of the
learned Judge has, if anything, put the matter in a more
favourable light for the accused.

The convietion is affirmed.
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RICHARDS v. WILLIAMS ET AL

Practice—Judgment obtained by fraud—Fresh action to set aside judgment—
Pleading—Fraud—What amounts to allegation of.

Where a judgment has been obtained by fraud, the Court has jurisdiction
in a subsequent action brought for that purpose, to set the judgment
aside.

Plaintiff sued to set aside a judgment recovered against him and alleged
in the statement of claim ‘‘ the plaintiff believes and charges the fact
to be that no service of the writ of summons in the said action was
ever made upon him, and that the said liability of the plaintiff to
defendants and co-indorser was satisfied and discharged either prior or
subsequent to the institution of said action as defendants well knew
at the time ”’ :—

Held, dismissing an appeal from the order of Draxg, J., dismissing the
action

Per Hoxter, C.J.: Fraud was not alleged in the statement of claim.

Per Martiv and MorrisoN, JJ.: Fraud was alleged—but

Per MarTiv, J.: There was no positive averment of the recovery of judg-
ment against plaintiff which was essential.

Decision of Dragg, J., affirmed, Morrisox, J., dissenting.

APPEAL from an order of DRrAKE, J., made 18th February,
1904, whereby the plaintiff’s action against Robert T. Williams
and Joseph Sears was dismissed on the ground that no cause of
action was disclosed in the statement of claim.

The statement of claim was as follows:

“(2) The defendant Robert T. Williams is a civil servant and
merchant, and the defendant Joseph Sears is a painter and paper
hanger, both in the Province of British Columbia.

“(3.) On or about the 27th day of May, 18938, the defend-
ants with one other Henry Saunders indorsed for the accom-
modation of the plaintiff a certain promissory note for the sum
of $3,000 bearing interest at the rate of 12 per cent. per annum,

“(4.) At the time of such indorsement the plaintift gave
security to the said indorsers in the event of the indorsers being
called upon to pay said promissory note as aforesaid. Such
security being by way of life insurance policies upon the life of
the plaintiff, which said policies were assigned in writing to the
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defendants and the said Henry Saunders by the plaintiff as the FuLLcourr

indorsers aforesaid.

“(5.) Shortly after the making and before maturity of the
said promissory note so indorsed the plaintiff being then unable
to retire said note so informed said indorsers, and requested
them to realize on the then surrender value of the policies of
insurance and pay the note.

“(a.) The then surrender values of said policies were nearly
equal to the amount of said promissory note.

“(6.) The indorsers of said promissory note other than the
defendant Robert T. Williams were agreeable to such proposal,
but the said defendant Robert T. Williams by arrangement with
the plaintiff agreed to take over the said policies absolutely him-
self at their then surrender value as an investment in his, the
defendant Robert T. Williams’ behalf, and to pay said note and
relieve the plaintiff therein of any responsibility thereon up to
the amount of such surrender value of said policies.

“(7.) The defendant Robert T. Williams did not pay the
said note as agreed and subsequently became embarrassed finan-
cially and was unable to carry the said policies, and the same
were disposed of by or on behalf of the defendant Robert T.
Williams at a sum less than the surrender value of the same at
the time of the maturity of the said note as aforesaid.

“(8.) Thereafter the defendant Robert T. Williams knowing
full well that the plaintiff was embarrassed financially, absent
from the Province, and unable to protect himself in the premises,
falsely pretended that the plaintiff was indebted on a balance
due on account of the said promissory note and together with
the defendant Joseph Sears procured a judgment in that behalf
in the Supreme Court of British Columbia.

“(9.) The defendants also procured the arrest of the plaintift
upon capias proceedings, which said proceedings were subse-
quently set aside by a Judge of the Supreme Court of British
Columbia, and owing to said arrest the plaintiff suffered damage.

“(10.) The plaintiff believes and charges the fact to be that
no service of the writ of summons in the said action was ever
made upon him, and that the said liability of the plaintiff to
defendants and co-indorser was satisfied and discharged either
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prior or subsequent to the institution of said action as defend-
ants well knew at the time.

“The plaintiff claims :

“(l)y A declaration that the said judgment should be set
aside.

“(2.) Alternatively a declaration that the said judgment has
been satisfied.

“(3.) A declaration that the defendant Robert T. Williams
has received for and on account of the original policies aforesaid
a sum equal to the surrender value of the said policies of insur-
ance at the time of the maturity of the said note as aforesaid.

“(4) An account of all monies paid out or received by
defendant in connection with said promissory note and insur-
ance policies.

“(5.) Costs of this action and such further and other relief
as the nature of the case may require.”

The judgment referred to in the statement of claim was signed
on 29th January, 1895, in default of appearance by defendant
and in the affidavit of service the deputy sheriff swore that he
served the writ on Richards on Monday, 21st January, 1895.

On 9th December, 1903, the plaintiff commenced an action to
have the said judgment against him set aside. In the indorse-
ment on the writ fraud on the part of defendants was not
charged and before the delivery of a statement of claim that
action was dismissed, on an application to HUNTER, CJ., on the
ground that the relief sought was properly the subject of an
application in the original action.

Plaintiff then commenced this present action, the elaim in-
dorsed on the writ being to have the judgment set aside on the
ground that it was obtained by fraud.

The appeal was argued at Victoria on 11th January, 1905,
before HuNTER, C.J., MARTIN and MORRISON, JJ.

W. J. Taylor, K.C. (Twigg, with him), for appellant: We
charge fraud in the obtaining of the judgment without ever
having served the writ; it is a fraud upon the Court.

[HUNTER, C.J.: Where is fraud charged in the pleadings?]

We allege writ was never served and that judgment was ob-
tained by defendants well knowing it : Flower v. Lloyd (1877),
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6 Ch.D. 297. If facts alleged constitute a fraud then fraud is ruir courr
alleged : see Thom v. Bigland (1853), 8 Ex. 725 and Davy v. 1905
Garrett (1878), 7 Ch.D. 473 at p. 489. Jan. 11.

Olaver, for respondents: It does not follow fromn the allega- S
tions made that fraud is the gist of the action, and if facts .
alleged are consistent with innocence fraud will not be inferred; 'V ILIA¥S
fraud must be set up clearly and definitely; he cited Daniell’s
Chancery Practice, 1,291-2; In re Rica Gold Washing Co.
(1879), 11 Ch.D. 86 ; Wallingford v. Mutual Society (1880), 5
App. Cas. 685; Cole v. Langford (1898), 2 Q.B. 36; Birch v.
Birch (1902), P. 130; Buker v. Wadsworth (1898), 67 L.J, Argument
Q.B. 801; Putch v. Ward (1867), 3 Chy. App. 203 and Wyati v.
Palmer (1899), 2 Q.B. 106.

Taylor, in reply, referred to the judgment of Lindley, L.J., in

Wyatt v. Palmer.

Honter, CJ.: I think the judgment is right, and that the
appeal ought to be dismissed.

The statement of claim develops two complaints, according to
Mr. Taylor (I say according to Mr. Taylor, because I do not see
that the allegations are sufficient), that is to say, the complaint
that the judgment in question was recovered by fraud, and, in
the alternative, that the debt is satisfied. i

As to the latter complaint, there is no doubt whatever that
a full and sufficient remedy could have been given on a summary
application in the original action. There is no doubt the ground
could have been taken that the judgment has been satisfied, or
certain transactions had in respect of the judgment that would " =
amount to satisfaction. The only ground upon which this action
can be supported is that the judgment was recovered by fraud.

It is a well-settled rule that allegations of fraud must be posi-
tively and distinctly stated so that there is no ambiguity or
liability of misunderstanding; they must not only be precise,
but the material facts upon which the plaintiff relies as con-
stituting the fraud must be clearly set forth.

Now, the only paragraph in this statement of claim that I can
see bearing on the question of fraud is paragraph 10, in which '
it is stated that “ the plaintiff believes and charges the fact to
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be that no service of the writ of summons in the said action was
ever made upon him, and that the said liability of the plaintiff
to defendants and co-indorser was satisfied and discharged either
prior or subsequent to the institution of said action as defend-
ants well knew at the time.” Now, that allegation as it stands
is ambiguous, because it is impossible to say whether the ex-
pression “as the defendants well knew at the time” is intended
to apply to the first or second statement in the paragraph, or to
both. To say that the mere fact of no service of the writ of
summons—or any other proceeding in the action, for that mat-
ter—is sufficient to sustain an allegation of fraud, is absurd.
The cause of action is that the judgment has been recovered
by fraud, and not that some particular step taken in the suit
was irregular or improper or was not taken at all. It is quite
consistent with the statement that there was no service of the
writ, that it was served on Sunday, or that there was in-
sufficient or irregular service, as, for instance, by leaving the
document in the room where the defendant was at the time
and not handing it to him personally, or something of that sort.
And it is evident that, for anything stated in that paragraph,
all irregularities, if there were any, might have been waived and
that the present plaintiff might have allowed the judgment to
go without objection.

A significant fact, I think, also, is, that the prayer in the
statement of claim does not ask definitely and positively that
there should be a declaration that the judgment was recovered
by fraud. And that to my mind points to the conclusion that
the allegations in paragraph 10 were not intended to go so far
as to charge fraud in the recovery of the judgment but were left
open to a double interpretation.

In my opinion there is nos=class of action in which the rules
relating to allegations of fraud ought to be more rigidly
enforced than in an action of this character.

MarTIN, J.: I am of the opinion also that this appeal should
be dismissed, and the judgment of the lower Court affirmed but
on a somewhat different ground from that mentioned by my
Lord; viz., I find that the positive averment of the recovery of
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judgment against the then defendant is wanting, though it is the ruLL courr

averment upon which the whole case turns; because, unless the
judgment was recovered against this particular person then
the charge of fraud is at an end.

And, at first, I may say that I also took the view expressed
by my Lord in regard to paragraph 10, that in any event it does
not set up a charge of fraud properly because of the ambigu-
ities suggested by the alternative statement in the latter part of
the paragraph, “either prior or subsequent to the institution of
said action.” However, on further consideration, I am of opinion
that it may be that the words “as defendants well knew at the
time ” apply to the former part of the paragraph as well as the
latter. But I must say that I realize it is quite open to others
to take a contrary view to mine on that matter for the whole
pleading is slovenly.

It strikes me as being a remarkable thing that though the
paragraph says, taking it at its best, that there was no service
of the writ, nevertheless it does not state what always was
necessary to be stated under the former practice and is under the
present one when an application is made in Chambers to set aside
a judgment on this ground (and I see by reference to Archbold’s
Practice, to which I referred this morning, that the application
should be made in Chambers), viz., you must not only shew that
you were not served with the writ, but that it did not come to
your knowledge or notice, otherwise the irregularity will be
deemed to have been waived, especially after a long period
has elapsed. Now there is no averment in that paragraph
other than that the writ was not served, and it is quite
consistent with what is alleged that even if it were not served
the defendant had notice thereof, which is tantamount to the
same thing in law, and therefore there would be no fraud and
the judgment should stand. In wy opinion, in such cases as the
present, this averment must always be made for it really is the
whole gist of the allegation, because if there was notice then
there was also waiver of actual service, and here the Judgment
now attacked for the first time, was recovered some nine vears
ago.

1905
Jan. 11,
Ricuarps

.
WiLLrams

MARTIN, J.
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rorL covRT  MoORRISON, J.: I regret that I cannot read paragraph 10 in
1905  the way in which the majority of the Court seem to read it. I
Jan. 11. think the matter savours of fraud, and coming down to para-
Ricranms graph 10, that allegation it strikes me is specitic. I think there
. is a sufficient cause of action shewn and that the appeal should

T
WILLIAMS 1o allowed with costs.

Appeal dismissed, Morrison, J., dissenting.

HARRISON, JOHNSON v. APPLETON.
co. 7.
E(‘)_‘} Commission agent—=Sale of land—Special agreement as to remuneration—
Findings of fact—Reversal where evidence not taken in shorthand.
Oct. 17.
- Defendant commissioned plaintiff to sell his house and lot and agreed to
FULL COURT pay five per cent. commission: plaintiff offered it to R., the tenant
EOE who paid the rent to plaintiff as agent for defendant, who did not
Jan. 13. want to buy at the time: defendant became dissatisfied at plaintiff’s
e - not being able to sell and told him he was going to put the property
JOHNSON in other agent’s hands for sale, but not withdrawing it from plaintiff’s,
v. and that his price was $3,000 net, and whoever sold it was to look for
APPLETON

remuneration to what he could get a purchaser to pay above that sum:
another agent sold to R. for 3,150, defendant realizing $3,000 :—

Ileld, afirming Hagrisox, Co.J., that plaintiff was not entitled to commis-
sion in respect of the sale.

Observations on reversing a finding of fact on a trial in which the evidence
was not taken in shorthand.

APPEAL to the Full Court from the following judgment of
HArRr1s0N, Co. J., in the County Court of Vietoria :

“The plaintiff who is a house and land agent sues the defendant,
for $157.50, being commission at five per cent. on $3,150, the
sum for which defendant sold his (defendant’s) house and lot.

Statement Phe commission claimed is the usual agent’s charge or commis-
sion where such agent has effected a sale of real estate. The
plaintiff did not sell the defendant’s property, but claims full
commission under the following circumstances:

“The plaintiff had been defendant’s agent for the collection of
rent for the property in question for some 11 or 12 years prior
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to the defendant’s selling it. The plaintiff during that time was HARRISON,
also authorized by defendant to sell and if he effected a sale was =~ —’

to receive five per cent. commission on the price at which it 1904

might be sold. Though he did not effect a sale, the plaintiff Oct. 17.

claims that through his efforts the Rev’d Mr. Rowe who in 1903 rurn courr

became tenant of the property for a year, subsequently purchased — jg0g

it from the defendant at the price of $3,150.
“Mr. Rowe was called on behalf of the plaintiff, but he does

not bear out the plaintiff’s statement that on becoming a tenant, JOHfi SON

he, after the property had been offered for sale to him by plaint- ArPPLETON

iff, told the plaintiff he would more than likely purchase it later

on during the tenancy. On the contrary, Mr. Rowe swears that

Jan. 13.

he had no intention on renting the place of purchasing it. His
affairs were too unsettled to purchase, nor did he say anything to
the plaintiff about purchasing it.

“I find that the defendant not being able to effect a sale
through the plaintiff, in August, 1903, told him he was dissatis-
fied and that he was going to put the property in other agents’
hands for sale. That his price was $3,000 net, and whoever
sold it was to look for remuneration to what if anything they
could get a purchaser to pay above that sum. Ifind the defend-
ant did put the property in other agents’ hands for sale, among
them Mr. Brown, on the terms last mentioned.

«Stress was laid by the plaintiff on his version of the conver- HARRISOX,
sation with Mr. Rowe previous to Rowe’s tenancy. He also, oo
claims that he was handling the property all along on the under-
standing that if it was sold he was to get five per cent. commis-
sion, But I have arrived at the conclusion that Mr. Rowe’s
version is correct and that the plaintiff did not in any way con-
duce to the sale, let alone bring it about. And I think that the
plaintift’s statement that if he found a purchaser at the price of
$3,000, he was to get no commission, bears out the defendant’s
statement that the agent who sold was to look for remuneration
or commission to whatever was obtained for the defendant above
$3,000. As a matter of fact, however, Mr. Rowe was not the
purchaser of the property. It was purchased by Mrs. Rowe, in
May, 1904, and she purchased, not through the plaintiff, but
through Mr. Rowe and Mr. Brown, who each received $75—8150
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for their trouble. She paid $3,150, and the defendant when he
gets the money, will receive $3,000 net.

“ Under the circumstances, I do not see how the plaintiff is
entitled to any commission or remuneration in respect of the
sale. :

“Judgment for defendant with costs.”

In addition to the facts stated in the above judgment, it
appeared that before Appleton placed the property in other
agents’ hands for sale, the plaintiff told him that he had offered
it to Rowe.

On the 4th of August, 1904, Brown wrote defendant as
follows:

‘“F. Appleton, Esq.,
¢ City.
¢ Dear Sir,— Re your premises, Michigan Street.
‘I have been instructed by the Rev'd Rowe to make you the following
offer of purchase :

CPrIe. . L e $3,150
‘““Cashonacceptance..................coeuviiinn. $ 350
“QCash Aug. 160r Oct. 15 ..., ...... .. ............. 300
$ 660
““ MortgageatSpercent................... ... ... 2,600
$3,150

‘“ Mortgage reduceable $250 per year,
‘‘ Interest payable quarterly.
¢ To insure against fire for........ et $1,500
“ Yours truly,
“P. R. Brown.”

The appeal was argued at Victoria on 13th January, 1905,
before HuNTER, C.J., MARTIN and Morrisox, JJ.

Frank Higgins, for appellant, stated the facts and contended
that plaintiff had introduced the purchaser and was entitled to
the commission citing Toulmin v. Millar (1888), 58 L'T.N.S.
96 ; Mamnsell v. Clements (1874), LR. 9 CP. 189 and Steere v.
Smith (1885), 2 T.L.R. 131.

The Court called on

J. H. Laawson, Jr., for respondent: The fact that the plaintiff
put the property in other agents’ hands for sale and told John-
son that he was going to sell to anybody so long as he got
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$3,000 net disentitles plaintiff to the commission: He cited #HaRRIsox,
Millar, Son, and Co. v. Radford (1903), 19 T.LR. 575 at p. —
576 ; Barnett v. Brown and Co. (1890), 6 T.L.R. 463; Colonial 1904
Securities Trust Company v. Mussey (1896), 1 Q.B. 38; Oct. 17.
McCartin v. Williams (1896), 22 V.L.R. 103 and Oetzmann and rurr covrr

00. V. Emmott (1887), 4 TLR 10. 1905
Higgins, in reply :  The purchase price was $3,150, defend- jan. 13.
ant got $3,000, and plaintiff by introducing the purchaser who

JoHNSO?
bought at defendant’s price became entitled to his commission. O?SO\I
He cited Aikins v. Allun (1904), 14 Man. 549. ArPLETON

HUNTER, CJ.: T am of the opinion that the appeal should be
dismissed. Speaking for myself, I think it is very clear that in
this appeal there is no question of law involved at all, it is
entirely a question of fact. The principles governing the law
with respect to agents’ commission with respect to land sales are
well understood, and difficulty only arisesin applying the law to
the facts of the particular case. As farasI can see, in thiscase,
the question is a very simple one. The owner of the property
instructed the agent in August, 1903, that he wished to receive
$3,000 net for his property. Some time in the spring of 1904.
Mr. Rowe became a tenant. It is true that the agent had séveral
interviews with Mr. Rowe for the purpose of leading him to be-
come a purchaser of the property, the price named by him to Mr, HUNTER, c.0.
Rowe being $3,150; he of course understanding perfectly well
from the owner that in order to make a profit for himself he
would have to secure for the owner more than the sum of $3,000.
It appears that the owner got somewhat impatient at the failure
of the agent todispose of the property, and notified him that he
wag going to put the property in another agent’s hands, at the
same time not withdrawing it from his own. He clearly notified
the agent, Johnson, according to the evidence, that he intended
to take the $3,000 net from any person who offered it to him,
and that he was going to put the property in the hands of other
persons forsale. And he listed the property on the same terms
with other agents, according to the evidence. Another agent,
Brown, did effect a sale, with Mr. Rowe as purchaser. But Mr.
Rowe testifies, and the learned Judge so finds, that all that
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Appleton received was $3,000, that anything over and above
that, which he paid, he paid to the agent Brown. Now, it seems
to me quite plain that Appleton has not deviated one iota from
the understanding or arrangement he had with Johnson. He
notified him that he intended to accept $3,000 net; and that is
what he did, and, therefore, in the absence of collusion between
Mr. Rowe and Mr. Appleton, of which there is no suggestion, to
defeat the plaintift of his commission, there is no cause of action.
Even, however, if it were not clear, I should think that as the
appeal involves only a question of fact, it is impossible to succeed
having regard to the ordinary principles governing appeals to
this Court. The appellant when the question is one of fact,
must satisfy the Court of Appeal that the trial Judge is clearly
wrong. In this case, after perusal of the memoranda of the
learned County Court Judge, I fail to see in any respect in what
he was wrong. I might also add that where the amount involved
is small, in this case $150, and where the question is entirely one
of fact, and where there has been no shorthand reporter to report
the proceedings in the case below, an appeal must, in the great
majority of cases, necessarily be fruitless.

MarTiN, J.: I need only add that on the special facts of this
case, as found by the learned trial Judge, 1 find myself unable
to say that the decision is wrong. 1 may say that I appreciate
the forcible manner in which Mr. Higgins has presented the
case for his client. But after due consideration I fail to see that
the judgment should be set aside.

MorrisoN, J.: Ihave had all through the case some misgiv-
ings as to whether the salient parts of the evidence have all been
noted by the learned Judge. Of course it is quite clear that a
Judge has very difficult work to follow the points of the case
and at the same time take down satisfactory notes of the evi-
dence. There are some differences between the findings of the
learned Judge and the evidence as taken by him; which at first
inclined me to think that there was suflicient ground for a new
trial. But having regard to the smallness of the amount, and
the conclusions of my learned brethren, I have no hesitation in
agreeing with them,

Appeal dismissed.
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WILLIAMS v. JACKSON.

Action for declaration—Practice—Stay of proceedings—On judgment in
County Court—Jurisdiction to grant.

Where no consequential relief is claimed the Court’s jurisdiction to make
a declaratory order will be exercised with great caution.

A declaration that the defendant is not entitled to proceed on a judgment

“recovered by him in another action againstthe plaintiff will not be
granted if on a proper case being made out the proceedings could have
been stayed in the original action, except in special circumstances.

A County Court Judge has jurisdiction to stay proceedings on a judgment
in his Court on a proper case for a stay being made out such for
instance as that the judgment has in effect been satisfied.

In such case an action in the Supreme Court to restrain the defendant
from proceeding with his action in the County Court will be dismissed.

ACTION tried before MARTIN, J., at Vietoria on 4th and 5th
October, 1904. The facts appear in the judgment.
Harold Robertson, for plaintitf.
Prior, for defendant.
Cur. adv. vult.

14th October, 1904.

MARTIN, J.: So far as regards the judgment recovered in
this Court on the 31st of October, 1900, by the defendant against
the plaintiff, and in regard to which the plaintiff seeks a declar-
ation that the present defendant is not entitled to proceed there-
on, it is admitted that if an application had been made in the
original action in which the said judgment had been recovered
the Court had, and has, jurisdiction to stay proceedings on a
proper case being made out. No consequential relief is sought
in regard to the said judgment, and such being the case, the
authorities cited shew that the Court will exercise “ with great
care and jealousy” and “with extreme caution,” Austen v.
Collins (1886), 54 L.T.N.S. 903; Faber v. Gosworth Urban
District Councel (1903), 88 L.T.N.S. 549, the power to make a
binding declaration of right or title, and it will only be done
where there are special circumstances. In the present case I
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have come to the conclusion that there are no special circum-
stances which would entitle the plaintiff to the declaration asked
for, and it would be establishing an undesirable precedent if I
acceded to the plaintiff's request. No case of the kind has been
cited which at all approaches the present wherein there are no
material facts in dispute, and wherein, despite the fact that
admittedly the proceedings could have been stayed in Chambers
in the original action-~Crooks v. Wilson (1851), 8 U.C.Q.B. 114;
Fish v. Tindal (1862), 10 W.R. 801-—a subsequent action is
launched which seeks a bare declaration only. ,
In addition to the said judgment recovered in this Court, the
defendant also recovered a judgment against the plaintiff in the
County Court of Victoria on the 8th of July, 1902. This judg-
ment was recovered on one of the covenants contained in an
agreement in writing between the present litigants dated 30th
June, 1895, and the said Supreme Court judgment had been
recovered on certain other covenants contained in the same
agreement. The present plaintiff seeks (1.) a declaration that
the defendant is not entitled to proceed on the County Court
judgment, and (2.) prays an injunction restraining him from so
doing. The only County Court proceedings complained of are
alleged in par. 12 of the statement of claim to be the obtain-
ing of an order for payment of the judgment by monthly instal-
ments, an order which was obtained after the examination of
the present plaintiff as a judgment debtor under section 193.
This judgment, so far as appears from any evidence
before me, has not been registered under the Judgments Act,
1899. It is submitted for the plaintiff that even assuming that
there is jurisdiction in the County Court to stay proceedings on
its own judgments and orders to the same extent as in this
Court, yet nevertheless seeing that the County Court is an in-
ferior Court, this Court will exercise a concurrent jurisdiction
to control proceedings therein. In answer to this it is submitted
that the County Court has jurisdiction to stay proceedings on
its own judgments and orders, and has control over its own
records, and that if it has this Court should not, as a matter of
practice or procedure, exercise its jurisdiction, at least before
application had been made to the County Court itself and that
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Court given an opportunity to deal with the matter; and that
to adopt a contrary course would be to encourage useless expense
and multiplicity of action.

It becomes necessary then to inquire into the jurisdiction of
the County Court in the premises.

Turning first to the County Courts Act, section 161 gives an
unusual power to “suspend or stay any judgment, order or
execution” where “from sickness or other sufficient cause ” the
defendant is unable to pay, and as the concluding words shew,
is intended to apply to cases of “temporary . . . . disa-
bility.” Mere want of means is not “sufficient cause”: Atten-
borough v. Henschel (1895), 1 Q.B. 833. This section clearly
does not apply to the case at bar. Then there is section 25, as
follows

¢ Every County Court shall, as regards all causes of action within its
jurisdiction for the time being, have power to grant and shall grant in
any proceeding before such Court, such relief, redress or remedy, or com-
bination of remedies, either absolute or conditional, and shall in every
such proceeding give such and the like effect to every ground of defence or
counter-claim, equitable or legal (subject to the provision next hereinafter

contained), in as full and ample a manner as might and ought to be done
in the like case by the Supreme Court of British Columbia.”’

This section and section 26 correspond with sections 89 and
90 of the Judicature Act, 1873 (Yearly Practice 1904, p. 113),
and if section 25 stood alone I should be disposed to hold that
it was wide enough to cover the present point, but it has been
held by the Court of Appeal in Pryor v. City Offices Co. (1888),
10 Q.B.D. 505, that the latter section explains and limits the
construction of the former, and that the words “in any proceed-
ing ” mean, as Lord Justice Cotton puts it, p. 510, ““in any
action or suit, and that they do not mean ‘in a motion in any
action or suit.” Lord Justice Bowen says that the error lies in
“ supposing the relief is the same thing as the mode of getting
it.” Section 25 therefore cannot be invoked. There are, how-
ever, several sections of that Act which are directly applicable
to the present case; I refer to those dealing with the procedure
by way of judgment summons: 189-202.

The whole foundation of such proceedings in the County
Court, which are the only proceedings complained of in the pre-

WiLttams
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sent action, is that the plaintiff must have “ an unsatisfied judg-
ment or order in any County Court for the payment of debt,
damages or costs,” and on that assumption only can an order for
payment or commitment be make against the judgment debtor.
By section 195 the fullest power is given the Judge to rescind
or alter any order already made and make any further or other
order which in the circumstances “ he thinks reasonable or just.”
This is manifestly a very necessary provision, and in practice I
have known applications to be made thereunder to meet a change
of circumstances sinee the making of the original order. Fur-
ther, it is provided by section 194 that if in the opinion of the
Judge the proceedings are unnecessary or vexatious and oppres-
sive, the Judge may even direct the judgment creditor to pay
the judgment debtor “ a sum of money by way of compensation
for his trouble and attendance.”

Now, what the plaintiff complains of here is that since the
recovery of judgment the defendant has rescinded the agreement
for sale of land on which he recovered that judgment and has
resumed possession of and sold (on May 12th, 1903), the very
property which was the subject-matter of the agreement, and
that, to quote the words of his counsel, “since the agreement

Judgment has been rescinded on which the judgments were founded the

judgments fall with it and cannot be enforced”: Cumeron v.
Bradbury (1862),9 Gr. 67; Arnold v. Playter (1892), 22 Ont.
608 ; Gibbons v. Cozens (1898), 29 Ont. 356. That is merely
another way of saying that the judgment has in effect been
satisfied, and there can be no doubt if an application were made
in the ordinary way, by summons, Wilkerson v. Uity of Victoria
(1895), 3 B.C. 866, to the County Judge, and the above allega-
tions established as a matter of law (for, as I have said, there is
no dispute on any material fact), that the order for payment
now complained of would be rescinded as was, it is contended,
the agreement on which the judgment is founded. In such case
the proceedings on judgment summons would not be merely
“unnecessary ” but “ vexatious and oppressive ” within the mean-
ing of section 194, and would be adequately dealt with by the
Judge on that basis under sections 194 and 195.
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But apart from statutory powers the case of The Queen v.
Bayley (1882), 8 Q.B.D. 411, decides that a Judge of a County
Court has in a proper case inherent jurisdiction to stay proceed-
ings in his Court, even on account of proceedings taken in an-
other Court, and there is much more necessity for the exercise
of that power in the case at bar than in The Queen v. Bayley.
This must be on the principle that a Court of record has in-
herent control over its own records and procedure to prevent
abuse thereof or improper proceedings being founded thereon:
O’ Neill v. Bass (1844), 6 Ir. Eq. Rep. 307; and Bodi v. Crow's
Nest Pass Coal Co. (1902), 9 B.C. 332; and “procedure” is a
term of wide application: Poyser v. Minors (1881), 7 Q.B.D.
329. On the general power to stay the following note in the
Annual County Courts Practice for 1895, p. 398, merits con-
sideration :

““ There are strong grounds for believing that a judge might stay pro-
ceedings in his own court in any case in which, if the action were in the
high court, an order to stay might be made.”

It is true that the present plaintiff asks for an injunction and
not a stay, but that is of no consequence, for if a stay be an
adequate remedy, it is, as Lord Justice Mellish said in Garbutt
v. Fawcus (1875), 1 Ch.D. 155 at p. 158, “even a stronger
thing ; because an injunction affected only the parties, but a stay
of proceedings affects the Court itself.”

On all the above authorities, and for the above reasons I am
clearly of the opinion that not only had the County Court juris-
diction to deal expeditiously and inexpensively with the pro-
ceedings complained of, but that because of their nature, being
peculiar to that Court, it could utilize its special machinery more
adequately than could this Court. And therefore quite apart
from the general principle laid down by the Court of Appeal in
Garbutt v. Fawcus in regard to applications for a stay, viz.: «If
you wanted a stay of proceedings in any Court you must go to
the Judge of that Court” (p. 156), it would be undesirable to
interfere with the jurisdiction of the County Court in the case
at bar,

Though, to quote the words of Lord Herschell in Barraclough
v. Brown (1897), A.C. 619, “ unwilling as I am to determine the
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(action) otherwise than on the merits,” yet in my opinion it
would be establishing a mischievous precedent to encourage the
plaintiff in a suit of this nature, and I therefore direct that it
be dismissed with costs.

Nore.—On 4th November, 1904, on motion by Williams to Marmix, J.,
an order was made in Jackson v. Williams staying proceedings in that
action, but without prejudice to the right of the plaintiff to bring an action
against defendant to recover damages for breach of the contract or con-
tracts the subject-matter of the action.

ALASKA PACKERS ASSOCIATION v. SPENCER.

Practice—Order for special jury—New trial—Whether order is exhausted
after first trial.

Pursuant to an order therefor a trial was had with a special jury ; on
appeal a new trial was ordered :—

Held, that the order for a special jury was not exhausted and a summons
for a special jury on the new trial was unnecessary.

SUMMONS by defendant for trial with a special jury.

An order for trial with a special jury was made on 31st
October, 1902, and the trial took place and a verdict was given
in favour of the defendant. On appeal the verdict was set
aside and a new trial ordered by the Full Court: (see 10 B.C.
473) and affirmed by the Supreme Court of Canada, 21st Novem-
ber, 1904.

The summons was heard on 13th January, 1905, by MARTIN, J.
Peters, K.C., for the summons.

J. H. Lawson, Jr., contra.

MarTIN, J.:  The first order for trial with a special jury is
not exhausted, and this application is therefore unnecessary.
The summons is dismissed with costs to the opposite party in
any event.
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PEIRSON v. CANADA PERMANENT AND WESTERN nuxtER, c.J.

‘CANADA MORTGAGE CORPORATION. 1905
. Feb. 8.

Specific performance — Agreement for sale of land — Option to cancel on
failure to pay balance—Time of essence of contract—Laches—Con- PrirsoN

veyance—Conditional execution of. CA;%DA
PERMANENT
Plaintiff agreed to purchase land from defendant and to pay the balance

of the purchase price on 1st July, 1904, the agreement providing that
time should be of the essence of the contract, and that in case of plaint-
iff’s failure to pay the balance at the time agreed defendants should
be at liberty to treat the contract as cancelled : a deed of the property
was executed in Toronto and sent to defendants’ agent in Vancouver
to deliver to plaintiff when he paid up: plaintiff did not pay the
balance on Ist July, and on 18th July defendants notified him they
treated the agreement as cancelled and that they had re-sold the
land :—

Held, that defendants had exercised their option of rescinding within a
reasonable time and that plaintiff was not entitled to any relief.

ACTION for specific performance of an agreement for the sale
of land.

On 22nd March, 1904, plaintiff and defendants entered into an
agreement whereby the plaintiff' agreed to purchase from the
defendants certain real estate at the price of $950, $100 of which
was to be paid in eash and the balance on or before the 1st of
July, 1904. The deposit was paid to defendants’ agent in Van-
couver. On bth April, 1904, a deed of the property from defend-
ant to plaintiff was executed in Toronto where the defendants’
head office was, and was forwarded to the Vancouver agent to
hand over to plaintiff when he paid the balance of the purchase
money. Plaintiff did not pay the balance on Ist July, and on
18th July defendants notitied him that they treated the sale of
the property as cancelled and that they had re-sold the property.

Statement

The action was tried at Victoria on 8th February, 1905, before
Hu~TER, CJ.

Harold Robertson, for plaintiff.
A. E. McPLillips, K.C., for defendants.



140

HUNTER, C.J.

1905

PEmRsoN
v.
CaNADA
PERMANENT

Judgment

BRITISH COLUMBIA REPORTS. [Vor.

Houxter, CJ.: I think this action must be dismissed. The
agreement is of a very ordinary kind and the facts are not in

- dispute. It is dated March 22nd, 1904, and calls for payment

of $100 down, and the balance, $850, on the 1st of July, 1904.

On the 1st of July, 1904, the $850 was not paid, and the Cor-
poration, by its agent, Mr. Smellie, under the power of rescis-
sion reserved in the agreement, chose to cancel it on the 18th of
July.

There is no question but that time was of the essence of the
agreement. There is an express stipulation to that effect, which
reads as follows :

“The above stipulations as to title, time and payment, are
hereby made the essence of this contract, and if any such stipu-
lations are not observed by me, or my representatives at the
time specified, the Corporation may treat the contract as cancel-
led, and all payments forfeited, and may re-sell the property
without notice to me, or my representatives, in such manner and
for such price as they may see fit, and I agree not to demand
the production for inspection, or otherwise, of any further proof
of title, nor of any deeds, papers, or documents in relation to the
property other than those in the Corporation’s possession.”

It is argued by the learned counsel for the plaintiff that the
effect of the clause requiring that interest shall be paid on the
unpaid balance at the rate of eight per cent. both before and
after the purchase money became due was to nullify the stipu-
lation I have just read, but it seems to me that these two stipu-
lations are quite consistent. In fact, they are but common
stipulations, and are generally found in agreements of this kind.
The time clause is a stipulation inserted for the benefit of the
vendor, which he may enforce if he chooses, but if he does not
choose to enforce it then the other clause provides that he shall
get interest at the rate of eight per cent. from the 1st of April,
1904, both before and after the purchase money becomes due
until the amount is paid.

The next question is as to whether the rescission has been
exercised with reasonable promptitude, and I am under the.
impression that a question of this kind is to be decided having
regard to the circumstances of the particular case. T apprehend
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that a delay in one class of case which would be unreasonable RUNTER, .3

would not be unreasonable in another class of case.

In this particular case, the vendor happens to be a Corpora-
tion with its head office in Toronto, which is a week’s mail from
Vancouver, and in this particular case the agent in charge,
although he had a power of attorney which authorized him to
cancel the contract, saw fit to ask the head office for instruc-
tions, and it is not unreasonable that he should have chosen to
consult the head office even although he had the power to deal
with the matter himself ; in fact, I think it is quite reasonable
and proper for the agent to ask the express direction of the
Corporation as to what should be done in a case of this kind.
As it happens, the agent did not wait for the reply but chose to
exercise his own discretion in the matter fearing that the Cor-
poration might lose the benefit of the proposed re-sale, but I do
not see how that affects the matter one way or the other. The
sole question so far as concerns the plaintiff is whether the
rescission took place with reasonable promptitude, .e., before it,
could reasonably be supposed that the right had been waived
and it is not to be overlooked that a corporation whose directors
are distant a week’s journey from the scene of the contest can-
not be expected to move as promptly in a matter of this kind
as an individual on the spot.

In the case of Burclwy v. Messenger (1874), 43 L.J., Ch. 449,1
find that there was a delay from the 26th of August to the 2nd of
October, and that the time for the payment in that case had been
extended from a prior date until the 26th of August, and that
on the 2nd of October the party in whose favour the stipulation
was made notitied the other party that the contract was to be
considered at an end. It does not seem to have been seriously
contended in that case that there was an undue delay, and that
is a considerably greater lapse of time than occurred in the
present case. It seems to me that in this case the contention of
the plaintiff virtually amounts to & complaint that he was given
eighteen days grace to pay the money, and that he would have
been just as swift to complain if the rescission had taken place
within a day or two after the due date.
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Now with respect to the argument urged that the execution
of the deed at the head office in April had the effect of merging
the agreement for sale, and that the property vested at once in
the plaintiff, I think that that contention is utterly untenable.

The case of Robertson v. Security Co., Litd. (1897), 1 Q.B. 111,
cited in support of that contention, was the case of an applica-
tion for a policy of insurance, and the policy was executed in
the ordinary course by the Company. The recital was incorrect,
for the policy contained a statement that the premium had been
paid, while as a matter of fact it had never been paid, but the
Court held that there was nothing in the circumstances of the
case to shew that the policy was executed conditionally
and that the Company was bound although the premium had not
been paid. In the case in question here, it appears to me that
all the circumstances go to shew that the deed was executed
conditionally. The very fact that the agreement for sale stipu-
lates that the Corporation shall furnish a deed to the purchaser
on the payment of the purchase money on the 1st of July, 1904,
points to the conclusion that it was the duty of the Corporation
to have the deed in readiness in case the money should be paid
on that date. It seems to me that the drawing up and execution
of that agreement at the Corporation’s head office was simply
the carrying out of the stipulation entered into between the
parties, and there can be no doubt that the deed was executed
conditionally and that it was not to be delivered until the balance
was paid.

There is no doubt the case is one of hardship as from the
evidence the sum of $100 has been forfeited and the plaintiff has
lost the advantage of the expenditure of a considerable sum of
money on the property. As to the latter, however, it seewms that
the Corporation was in ignorance, and the fact that the plaintift
had entered into possession was, according to the evidence, also
unknown to the Corporation. If the Corporation had known
that the plaintiff had entered into possession, and expended all
these moneys on the property, then it would have been the duty
of the Court to rigorvously scrutinize the circumstances surround-
ing the forfeiture of the property in the hope of finding some

ground of relief, but in this case it is not shewn that these facts
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were known to the Corporation and I therefore cannot grant HuNTER, c.J.
any relief to the plaintiff. He has entered into an agreement 1905
which called for payment of the balance of the purchase money gep, 8.
on a day certain, and the agreement having made time of the " Pemson
essence allowed the Corporation to rescind it if payment was v,

not made as stipulated. That right of rescission has been ex- Pg}{;szf;m
ercised in my opinion without any undue delay, and I see no
reason why the Corporation should not be allowed to retain the
money in pursuance of the right which the agreement has
given it.

Robertson, asked that the costs in the case up to the hearing
should not be given against the plaintiff.

Hu~tER, CJ.: Even if I had the power to refuse costs I can
see no reason why I should not give costs as the Corporation has
done nothing to mislead you, but I really think the Corporation
should consider the question as to whether the entire sum of
$100 should be forfeited. If the pound of flesh is exacted in
cases of this sort it may provoke remedial legislation.

Judgment

Action dismissed.

WILES v. THE VICTORIA TIMES PRINTING AND PUB- 1avixc, s.
LISHING COMPANY, LIMITED LIABILITY. oo

Libel—Newspaper article—Fair comment. March 2.

Defendants published on page 1 of their newspaper an article stating that FULL COURT
some women from Seattle had been canvassing some time ago in Vie- o
toria for subscriptions for a bogus foundling institution and on being

Nov. 25.
questioned by the police had left town: on page 8 of the same issue there

was an article stating that two ladies for the past few days had been WITI:ES
selling tickets for a recital by one Greenleaf and that the tickets were THE Ties
being sold ‘‘in a manner similar to those for a recital by a gentleman
of the same name nearly two years ago, which was ostensibly for the
benefit of the Orphanage, but which the promoters were obliged to
abandon.”” The manner of selling tickets was as a fact the same in
both cases :—
IHeld, that the article on page 1 did not necessarily refer to the plaintiff
and that the article on page 8 was fair comment on a matter of public
interest and was true.
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APPEAL from judgment of IRVING, J., dismissing the plaintiff’s
action. The plaintiff who was an agent and exploiter of public
entertainers and an organizer and caterer of public entertain-
ments, brought an action against the defendants for damages for
libel in respect of two articles published in the Vietoria Daily
Times of 25th July, 1903, one of the articles being on page 1 and
the other on page 8 of the newspaper. The articles were as
follows:

SIREN VOICES.

How THEY WoRrkED KiNpLy Disrosep VICTORIANS.
CHINATOWN ArLso VICTIMIZED.

“ The public love to be humbugged. Sometime ago the soft-
voiced members of the fair sex arrived here from Seattle and at
once proceeded to canvass the town for subscriptions for a
“ foundling institution.” They were somewhat indefinite regard-
ing the particular institution for which they were labouring,
although evidently the impression they were seeking to convey
was that it was alocal establishment. They succeeded in working
Chinatown quite successfully during their short stay.

Detective Perdue heard of their operations and locating them
on the street questioned them. They said they were canvassing
for the “ foundling institution.” “ Where?” queried the detect-
ive. The women evaded the question, but the officer insisting
they finally admitted that it was in Seattle. They were told
that they had no authority for their actions in this city, and that
they should have seen the Mayor before commencing their can-
vass. They were evidently frightened, because they at once
went down to the boat, boarded it and left for the Sound. They
told the detective that they had collected “only about ten dol-
lars” The chances are, however, they scooped up more than
that” And (on page 8):

“Two ladies have been canvassing the city for the past few
days selling tickets for a “recital by Mr. Wm. Lee Greenleaf, of
Boston,” to be given under the auspices of the Willard Young
Women’s Christian Temperance Union Mission. Tickets are
being sold in a manner similar to those for a recital by a gentle-
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man of the same name nearly two years ago, which was osten-
sibly for the benefit of the Orphanage, but which the promoters
were obliged to abandon. Mayor McCandless’ name is being
used in connection with the concert without his knowledge or
consent, and he wishes it understood that he is not favourably
disposed towards the scheme. The Johnson Street Mission, it is
reported, is to receive only $50.00 from the proceeds, although
the Y. M. C. A. hall is being given free of charge.”

The plaintiff alleged that the said articles meant that the
plaintiff along with her said lady assistant was obtaining money
dishonestly by selling said tickets in a manner similar to the
method employed on a former occasion in Victoria by persons
who sold tickets for an entertainment ©ostensibly” that is to
say pretendedly but not really for the benefit of a local charity,
and in such manner that said dishonest persons were obliged to
abandon the continuance of their said conduct for fear of the
law; and that the plaintiff was improperly in furtherance of
her said dishonest design using the name of the Mayor of Vie-
toria as a patron of the said entertainment.

The plaintiff alleged that by the publication of the said
articles she was injured in her profession and in her general
reputation and was prevented from continuing the sale of
tickets for the said concert and thereby lost the money which
she otherwise would have made thereby. She claimed $5,000
damages.

The action was tried before IRVING, J., at Vietoria on 2nd
March, 1904.

W. J. Taylor, K.C., and Solomon, for plaintiff.
Gregory, and J. H. Lawson, Jr., for defendants.

At the conclusion of the trial judgment was delivered orally
as follows by

IrviNg, J.: In October or November, 1900, a man named
Greenleaf, a reciter, was here. He made arrangements with the
Protestant Orphans’ Home to give a concert for the benefit of
that institution, in this way, that he was to give the entertain-
ment and the Protestant Orphans’ Home was to receive the sum

145

IRVING, J.

1904
March 2.

FULL COURT

Nov. 25.

WiLes

v.
Tae TiMES

Statement

IRVING, J.



146

IRVING, J.

1904
March 2.

FULL COURT

Nov. 25.

WiLES
v.
Tue Tives

IRVING, J.

BRITISH COLUMBIA REPORTS. [VoL.

of $50; and it is to be presumed that he would have the rest
after paying expenses. In connection with his proposed concert
there were in town two ladies, and they went about selling
tickets, or collecting subscriptions and giving tickets—collecting
in the form of subscriptions, as somebody called it—with the
result that there was a good deal of scandal created; and they
were arrested and finally left town. The entertainment was
not given, in that case. Now, these were the advance agents of
a man named Greenleaf. This incident I will refer to after-
wards as the Chase incident—the name of one of the women
who were arrested.

Afterwards, in June, 1903, two women came here apparently
interested in some home in Seattle, and began collecting sub-
scriptions here; and conveyed, or at any rate the impression got
abroad, that they were collecting for the benefit of some orphans’
home here, whereas as a matter of fact they were not doing
anything of the sort. They were interviewed by the detective,
and after being interviewed, promised to leave, and to refund;
and they went away.

In July, 1903, about a fortnight after these two “sirens” from
the Sound had gone, Mrs. Wiles came. She was about to under-
take a concert for the benefit of some seamen’s home, but finding
herself in the neighbourhood of a Mission on Johnson Street, she
went in there and was introduced to a lady who entered into an
arrangement with her, that the Home here should permit a con-
cert to be given, the proceeds to be divided as follows: the Home
was to get $50 in cash ; they were to have the sale of tickets
amounting to $52, and they were also to receive all cash that
might be collected at the door on the night of the entertainment.
Of the performers, the main star of the evening was to be a Mr.
Greenleaf; and I infer it is the same Mr. Greenleaf that figured
here in October, 1900. The balance of the money was to be paid
after making these deductions for the benefit of the Home, to
Mrs. Wiles and her troupe. After she had made these arrange-
ments they began to sell the tickets, “ Recital, an evening with
Mr. Wm. Lee Greenleaf, of Boston, under the auspices of Willard
Young Women’s Christian Temperance Union Mission, 17 John-
son Street, at Young Men’s Christian Association hall, Friday
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evening, 7th August, 1903, 8.15, seats $1.00.” Now, the method
of selling these tickets was this: there was a paper got out in
the shape of a circular letter, and this was taken around (it pur-
ports to be a recital by Mr. Wm. Lee Greenleaf), to various
people in town here; and in it was shewn a list of people in
town—President, Mrs. P. J. Riddell ; Treasurer, Mrs. Gordon
Grant ; Vice-president, Mrs. H. Wilson; Recording Secretary,
Miss McDonald ; Board of Managers, Mrs. J. W. Williams, Mrs.
John Frank, Mrs. Gordon Grant, and so on; Advising Board,
Mr. W. Ritchie, Mr. D. Spragg, Mr. W. Gleason, Mr. A. McCand-
less, Mr. Holt.” And there was also, according to Mr. Forman, a
statement that was written inside of this, an inside leaf, shewing
the amount of money collected.

Now, two articles appeared in the Times of the 25th of July,
Jjust at this time, the first written on the first page, called “Siren
Voices,” which the witnesses shew does not relate in any way to
the plaintiff and it could not, because in the first place it
expresses the fact to be that it refers to something that happened
some time ago; it does not profess to be in connection with a
concert, nor 1s the selling of tickets mentioned, it is simply in
reference to subscription to a fund of an institution abroad ; fur-
ther than that, what is suggested in there was that they were
trying to collect money in Victoria to use somewhere else, not in
the eity ; then it is further said that these people left. Now it
is quite obvious from that, that that could have no possible con-
nection with Mrs. Wiles, who was here at that time. Iam satis-
fied of that from reading the article myself and comparing it.
And the impression that I form that it was not intended to apply
to Mrs. Wiles is confirmed by what Mr. Perdue and Mr. Nicholas
(the city editor of the Times) tell me, that this was written
quite without reference to Mrs. Wiles and it had nothing what-
ever to do with her.

The other article appeared on the eighth page and was written
partly by one officer and partly by another. It begins—"Two
ladies have been canvassing the city for the past few days sell-
ing tickets for a recital by Mr. Wm. Lee Greenleaf, of Boston, to
be given under the auspices of the Willard Young Women’s
Christian Temperance Union Mission. Tickets are being sold in
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a manner similar to those for a recital by a gentleman of the
same name nearly two years ago”—which obviously has refer-
ence to the Chase incident—“which was ostensibly for the
benefit of the Orphanage ; but which the promoters were obliged
to abandon.” You will notice that it begins with “Two ladies
have been canvassing;” there is no mention of who those ladies
are. There is no intent to identify them with the plaintiff.
There is no holding up of the plaintiff to ridicule or contempt.
It is the two ladies who have been canvassing the city—two
unknown persons. The article then goes on,—* Mayor McCand-
less’ name is being used in connection with the concert without
his knowledge or consent.” Now, as a matter of fact, Mayor
McCandless’ name, as Mayor McCandless was not being used,
but the words “ A. McCandless” were used, which was appli-
cable to the Mayor, whose initials were A. G. “And he wishes
it understood that he is not favourably disposed towards this
scheme.” This statement was written after an interview by
Mayor McCandless with an officer of the staff of the Times. The
article then goes on,—“ The Johnson Street Mission, it is report-
ed, is to receive only $50 from the proceeds, although the Y. M.
C. A hallis being given free of charge.” That last paragraph
is inaccurate in two respects; the Johnson Street Mission was
to receive something more than a plain $50, and the hall was
not being given free of charge. But that does not cut any figure
in the alleged libel, according to my idea. Now the plaintiff
goes on and alleges that the meaning of this article was so and
so—the innuendo. That innuendo is based upon putting together
the first article which appeared on page 1, and the last article
which appeared on page 8; and they are not at all connected.
Now, what is enunciated in the second paragraph? It is
applicable to those two ladies who have been canvassing the
city for the sale of tickets. It is said that it referred to the
plaintiff, that she was obtaining money dishonestly by selling
said tickets in a manner similar to the method employed on a
former occasion by persons who sold tickets for an entertainment
pretendedly but not really for the benefit of a local charity, and
in such manner that said dishonest persons were obliged to
abandon the continuance of their said conduct for fear of the
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law, and that the plaintiff was improperly in furtherance of her
said dishonest design using the name of the Mayor of Victoria
as a patron of the said entertainment.

I should not have thought it was necessary for the plaintiff
to have taken that up. This article was indefinite ; it applied
to two ladies who had been canvassing the town. If it does not
apply to her there certainly could be no libel. If it did apply
to her, what are the facts in the case ? Mr. Hayward has told
us what the method practised in the Chase incident was, the
selling of tickets and the giving of a concert in connection with
which tickets were sold and subseriptions collected, the Home to
receive but a small sum.

And what is the system carried on in the present case? That
the Home was to receive a small sum, they were selling tickets
and collecting subscriptions in the same way. Mr. Forman said,
in his recollection there was a sheet of paper in this circular,
shewing names of people who had subseribed. And whether
you call it collecting subscriptions or not, the evidence given by
one gentleman who was asked to take three tickets for the in-
stitution, shews it was practically a subscription concert. If
Mrs. Wiles was one of those persons who were present in Mr.
Forman’s office—there were two women present in Mr. Forman’s
office who represented that the whole of the proceeds were to go
to the benefit of the Home, and later on he met those same peo-
ple in the Mayor’s office, and they told him that they had never
said that the whole of the proceeds were to go to the benefit of
the Home, and he then and there contradicted them—I say if
Mrs. Wiles had the misfortune to be one of those, why then
what is said of her is true in fact. Whether Mrs. Wiles was the
woman or not I don’t know as a matter of fact. But this thing
was going on. And it was perfectly within the limits of news-
paper freedom for them to warn the public that such and such
thing was being done.

I find that the first, the “Siren Voices ” article, had nothing
whatever to do with the plaintiff; that it was bona fide, and
was published without malice.

I find as to the second article, that it was published without
malice towards the plaintiff, that the facts as stated are true,
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other than that small statement as to the amount the association
is to receive and that the hall is to be free; and it was fair
comment, made in good faith, on facts which were matters of
public interest.

The action will be dismissed with costs.

The plaintiff appealed and the appeal was argued at Vancou-
ver on 25th November, 1904, before HUNTER, C.J., MARTIN and
MORRISON, JJ.

Cassidy, K.C, for appellant: Plaintift’s methods are com-
pared with the fraudulent methods employed by others who
were run out of town; the article was intended to stigmatize
plaintiff as selling tickets wrongfully the same as in the case of
the Orphange benefit: “ostensibly for the benefit of the, ete.,”
shews another attempt to improperly exploit the people of
Victoria.

[HuntER, C.J., and MoRRISON, J.: The point of the allusion
is not that fraud was being perpetrated the same as in the
former case, but that the manner of selling tickets was the same.

MaARrTIN, J., commented adversely on the practice of letting
professionals come and take away the bulk of the proceeds of
the coneert in this way.]

Yes, but the plaintiff is not to blame: if the system of the
people who made the arrangement had been criticized there
could have been no objection.

Bodwell, K.C., for the respondent, was not called on.

HuntER, CJ.:  On Mr. Cassidy’s own shewing here, what has
been stated is simply a very mild criticism of what actually
was done by the plaintiff. T think, though, that I should make
some allusion to the remarks which were made by the paper in
answer to Mr. Cassidy’s letter on behalf of his client. I do not
think it proper that when a professional gentleman writes com-
plaining about an alleged libel in a newspaper, he should be
greeted with contumely and ridicule. I think portions of the
reply went altogether too far. I think newspapers are very
liable to invite more serious and troublesome libel actions
when they make remarks of that sortin answer to profess-
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ional letters written by professional gentlemen, than the suit 1®RvING, J.
which has been made the occasion of the present appeal. Icannot 1904
help feeling that this action has been largely provoked by that March 2.

letter. . FULL COURT
I put my decision upon the ground that I cannot see any  ——

statement in that article that savours of libel other than the Nliov' 2.
statement that these tickets were being sold ostensibly for the ~ Wrres
benefit of the Women’s Christian Temperance Union, but that gy %ms
statement does not necessarily import any charge either of an
immoral or criminal nature. The only effect was to point
out to the public the real facts of the case—that the chief benefit a
of the undertaking was going to the promoter, and under such cir-

cumstances, of course a great many people who otherwise would

UNTER, C.J.

buy would not buy.
MarTIN and MORRISON, JJ., concurred.

Appeual dismissed.

KICKBUSH v. CAWLEY. MORRISON, J.

(In Chambers)
Costs—Appeal to Full Court—Costs not specifically awarded—Stalutory 1905

provision. Jan. 20.
The costs of an appeal may be taxed to the successful party although not ™,
. . KickBusH
specifically awarded by the judgment. v
CAwLEY

APPEAL by plaintiff from taxation of costs by the District
Registrar at Vancouver.

The plaintiff sued defendant, her tenant, for possession of the
premises leased and for damages for defendant’s breach of his
covenant to repair and also for damages to the fences and the
land.

The action was tried in the County Court at Chilliwack and
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MOERISON, J. by the judgment the plaintiff was awarded possession of the
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premises and $10 damages and costs.

On appeal by defendant the judgment of the Full Court was
as follows:

We are of the opinion that if there were a forfeiture the.
defendant in the circumstances is entitled to he relieved against
it. The judgment will stand in favour of the plaintiff for $10
damages with costs on the appropriate scale, but as far as
relates to possession it must be set aside. No other order is
made in this appeal.

The formal judgment taken out provided

“This Court doth order and adjudge that the said appeal be
and the same is hereby allowed, and that the said judgment, so
far as it ordered the defendant to give up possession of the
premises in question and condemned him in the costs of the
action, be and the same is hereby set aside. And this Court
doth further order and adjudge that the plaintiff (respondent)do
recover from the defendant (appellant) the sum of $10 damages,
with costs on the appropriate County Court scale.”

On the taxation the Registrar allowed the defendant the
costs of the appeal.

Joseph Martin, K.C., for plaintiff: The order is silent as to
costs and it must be tuken that none were allowed: he cited
section 20, sub-section 7 of the Supreme Court Act, 1903-4.

A. D. Taylor, for defendant: By section 100 of the said Act
costs follow the event: defendant succeeded and should be
atlowed his costs, ’

MoRRISON, J., dismissed the appeal.
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RTIN, J.
BLAIR v. B. C. EXPRESS CO. eARTIN, 3.
Costs—Counsel fees for settling—Item 280 of Tariff of costs. 1904

On receipt of a pleading from the opposite party the fee allowed by item 230 Sept. 29.
for settling and revising refers to a party’s own pleadings and not to
the pleadings received from the opposite party.

Brair
v,
B.C.
Exrress Co.

APPEAL from the taxation of costs by the District Registrar at
Vancouver argued before MARTIN J., on 15th September, 1904.

Griffin, for plaintiff.
Joseph Martin, K.C., for defendant.
29th September, 1904.

MaRrTIN, J.: It is objected that the taxing master should not
have allowed to the plaintiff the fee of $10 which he did allow
after the statement of defence was delivered, as follows :

“Fee to eounsel advising thereon ...... $10.”

Item 230 of the tariff is the only one relating to such a mat-
ter, but it authorizes the allowance of fees on the pleadings and
other documents mentioned to the party “settling or revising ”
them, and not to the opposite party to whom they are delivered.
It appears that it has been the practice for some years in the
Vancouver Registry to allow a fee on such pleadings to the
party to whom they were delivered, but I find that in the
senior Registry at Victoria, it has never been so allowed. In
case, however, the defence is of such a nature that the solicitor
would be warranted in consulting counsel thereon before reply-
ing then the preceding item, 229, may and has been invoked,
and it authorizes a fee on such “consultation.” It may be,
therefore, that though the charge in its present shape cannot be
supported under item 230, yet it may under 229, and so the
matter is referred back to the taxing master to deal with under
that item.

The present application bears a close resemblance to In re
Cowan (1900), 7 B.C. 353 and see Fry v. Botsford (1902), 9
B.C. 207.

In view of what was said on the argument about the point
having come before my brother IRVING, I have consulted with
him thereon, and our opinion is the same.

Judgment
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IN RE THE MUNICIPAL CLAUSES ACT AND IN RE
WAH YUN & CO.

Liquor license—Person entitled to— Whether firm included in ¢ person.”’

Unless specially provided to the contrary the word ‘‘person’’ does not
include a firm,

SUMMONS on behalf of Wah Yun & Co., a firm of Chinese
merchants of Victoria, calling upon the Board of Licensing
Commissioners for the City of Victoria to shew cause why a writ
of mandamus should not issue to them to hear and entertain
the said firm’s application for a wholesale liquor license.

Section 171, sub-section 4 of the Municipal Clauses Act pro-
vides that

“ Every municipality shall, in addition to the powers of taxa-
tion by law conferred thereon, have the power to issue licenses
for the purposes following, and to levy and collect, by means of
such licenses, the amounts following :

“From any person not having a retail license as above, and
vending spirituous or fermented liquors by wholesale, that is to
say, in quantities of not less than two gallons for each house or
place, not exceeding seventy-five dollars for every six months.”

When the application came before the Commissioners on 13th
June, 1904, it was dismissed on the ground that the applicants
were Chinese and therefore less subject to proper police super-
vision in the matter of liquor traffic.

The summons was argued at Victoria before HUNTER, C.J., on
11th July, 1304.

A. D. Crease, for the summons.
Bradburn, contra.

HunTER, C.J.: This application may be disposed of on the
short ground that the Act does not authorize the issue of a
liquor license to a firm. English law has not yet recognized a
firm as a persona: see per James L.J., in Ex parte Blain (1879),

12 Ch.D. 522 at p. 533.
Summons dismissed.
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DICKINSON v. ROBERTSON E7 AL. HUNTER, C.J.
(In Chambers)
Egecution—Exemption from seizure—Option of debtor. 1905
Feb. 23.

A seizure of goods under an execution and a notice that goods 20 miles
away in the same bailiwick belonging to the same execution debtor DicEINSON
are under seizure do not operate as a seizure of the latter goods. .

Quaere, whether a debtor’s right of exemption is absolute or a privilege to ROBERTSON
be exercised within two days: Sehl v. Humphreys (1886), 1 B.C. (Pt.2)

257 and In re Ley et al. (1900), 7 B.C. 94, questioned in this regard.

Semble, goods cannot be seized by telephone.

MOTION on behalf of the defendant W. A. Robertson for an
order allowing the claim to exemption in pursuance of the
Homestead Act, R.S.B.C. 1897, Cap. 93, Secs. 17 and 18 made by
the said defendant, and also for an order restraining the sheriff
of the County of Victoria from selling the goods and chattels
which the said defendant is entitled to have exempted from
seizure and sale in pursuance of such claim.

On 14th February, 1905, an execution against the goods of
the said defendant was issued in the County Court and on the
same day the sheriff seized her goods in her house in Victoria:
on a previous occasion when an execution had been issued Statement
against her son’s goods she had given the sheriff a list of the
goods on Moresby Island belonging to her; the same day of the
seizure of the goods in Victoria the sheriff notified the defendant
of the said seizure and also that the goods on Moresby Island
were under seizure, but it was not until the 15th of February
that the latter goods were actually taken possession of by the
sheriff and the defendant became aware of it on the 16th. On
the 18th defendant made a selection of $500 worth of the
Moresby Island goods as being exempt from seizure.

Prior, for the motion.

Higgins, for the execution ecreditor and the sheriff: The
exemption is a privilege which must be claimed within two Argument
days after seizure or of notice thereof: see In re Ley et al,
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(1900), 7 B.C. 94 and Sell v. Humphreys (1886), 1 B.C. (Pt. 2),

The seizure in Victoria together with the notice on the 14th
that the goods on Moresby Island, the sheriff having a list from
the defendant herself, were under seizure operated as a seizure
on the 14th of the goods on Moresby Island: Balls v: Thick
(1845), 9 Jur. 304.

Hunter, CJ.: Itisidle tosay that there was a seizure before
the 15¢h ; you might just as well talk of a seizure by telephone.

As to the question of the debtor’s right of exemption, in spite
of the cases cited I strongly incline to think that it is absolute,
and not a mere privilege to be asserted within the two days on
peril of the loss of everything. The effect of the statute is that
the debtor may select the $500 worth within the two days, but
if he does not the sheriff is to leave $500 worth behind. Sup-
pose the debtor too ill to think of exemptions, was it intended
that he should be left destitute, or does the law regard life more
than the debt? Or suppose he is absent and his notice goes
astray, must he go home and find not even a stove to cook his
food in? I need not, however, come to any final conclusion as
to this as I have no doubt that the claim was put in within the
time allowed. But as the sheriff contends that the goods
claimed as exempt have been undervalued, the matter will stand
over to allow the proper proceedings to be taken to settle that
question, and to enable the debtor to answer the sheriff’s
affidavit on the point of waiver. As to whether the right can
or cannot be waived I express no opinion now.

Nore.—Compare Yorkshire v. Cooper (1908), 10 B.C. 65.
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REX v. KAY.

Criminal law—Statements made to constable after arrest—Admissibility of.

The prisoner was arrested on a charge of stealing §’s gun, and in answer —

to questions put to him by a constable who did not caution him, he

made certain statements: he was afterwards charged with the murder

of 8. and on his trial the Crown sought to put in evidence his answers :—
Held, not admissible.

TRIAL of a prisoner on an indictment for murder before DUFF,
J., and a jury at Vancouver, in November, 1904.

Prisoner was first arrested at Langley charged with the theft
of a gun from one Spittal, and on being taken to the police
office was questioned by the officers without a previous caution
having been given him.

He was afterwards charged with the murder of Spittal and
on that trial the Crown sought to put in as evidence the
questions and answers.

Bowser, K.C., for the prisoner, objected.
Maclean, D. A.-G., for the Crown.

Durr, J.: 1 think the answers to the questions put by the
chief constable are not admissible. The earlier cases present a
puzzling conflict of authority ; but the later decisions disclose a
rule of exclusion (sufficient for the determination of this ques-
tion) which is not difficult either to formulate or to apply.

The general principle governing the receivability of state-
ments made by accused persons to persons in authority is stated
by Mr. Justice Cave in delivering the judgment of the Court of
Crown Cases Reserved in Reg. v. Thompson (1893), 17 Cox, C.C.
641 at p. 645:

¢¢1f these principles and the reasons for them are, as it seems impos-
gible to doubt, well founded, they afford to magistrates a simple test by
which the admissibility of a confession may be decided. They have to
ask, Is it proved affirmatively that the confession was free and voluntary
—+that is, was it preceded by any inducement held out by a person in
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authority to make a statement ? If so, and the inducement has not clearly
been removed before the statement was made, evidence of the statement
is inadmissible.”

In this case the statements were made after the arrest of the
accused in answer to questions put by the chief constable. In
such a case it is not, in my opinion, sufficient for the prosecu-
tion simply to shew that no inducement was put forward by
way of threat or promise, express or implied. The arrest and
charge are in themselves a challenge to the accused to speak; an
inducement within the rule.

The accused ought therefore before speaking to have been
warned of the consequences of speech; and made to understand
that he was being questioned with the object of extracting ad-
missions to be used against him. In the absence of affirmative
proof by the prosecution that these conditions were fulfilled, the
statements of the accused made in such circumstances cannot be
heard in support of the charge against him.

Mr. Maclean relies upon Rogers v. Hawken (1898), 19 Cox,
C.C. 122. But the Court there dealt with answers to questions
put before any arrest had been made or charge preferred; and
although the judgment of Lord Russell is silent upon the point,
it is discussed by Mr. Justice Mathews who enforces the distine-
tion between admissions procured by the interrogation of the
accused before arrest and such admissions procured afterward.
The same remark applies to the decision of Mr. Justice Hawkins
in Reg. v. Miller (1895), 18 Cox, C.C. 54. In Reg. v. Day
(1890), 20 Ont. 209, the case stated shewed that the usual cau-
tion was administered. So in Reg. v. Elliott (1899), 31 Ont. 14.
In the last mentioned ease the trial Judge found that the state-
ments were voluntary and not obtained by any undue means.
None of these decisions is therefore inconsistent with the rule as
I have stated it.

In Reg. v. Histed (1898), 19 Cox, C.C. 16, Mr. Justice Haw-
kins says:

“In my opinion when a prisoner i3 once taken into custody a police-
man should ask no questions at all without administering the usual cau-

tion.”

In his judgment in Reg. v. Male and Cooper (1893), 17 Cox,
C.C. 689, the appropriate deportment of a police officer inter-
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viewing a prisoner before trial is thus described by Mr. Justice
Cave:

‘It is quite right for a police constable, or any other police officer,
when he takes a person into custody to charge him, and let him know
what it is he is taken up for, but the prisoner should be previously cau-
tioned, because the very fact of charging induces a prisoner to make a
statement, and he should have been informed that such statement may be
used against him. The law does not allow the judge or the jury to put
questions in open court to prisoners; and it would be monstrous if the law
permitted a police officer to go, without anyone being present to see how
the matter was conducted, and put a prisoner through an examination,
and then produce the effects of that examination against him. Under
these circumstances, a policeman should keep his mouth shut and his ears
open. He is not bound to stop a prisoner in making a statement; his
duty is to listen and report, but it is quite another matter that he should
put questions to prisoners.”’

Nore.—Before the addresses of counsel the accused made a statement
not under oath.

REX v. PRESTON.

Criminal law—Speedy trial—Election—Warrant of commitment— Deposi-
tions.

Where the depositions disclose an offence which could not have been dis-
posed of by speedy trial the prisoner will not be allowed to elect for
speedy trial if the Crown intends to lay the more serious charge, even
though he is committed for an offence which may be disposed of by
speedy trial.

THE warrant of commitment charged that the accused “ did
unlawfully assault with intent to carnally know;” but the
recognizances by which the witnesses were bound over to appear
at the trial stated that they were to give evidence on a charge
of an *attempt to commit rape.”
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Joseph Martin, K.C., stated that the accused desired to elect
for a speedy trial.

Pottenger, for the Crown: As the charge is of attempting to
commit rape a speedy trial cannot be had.

Martin: The warrant of commitment charges only an aggra-
vated assault under section 263 of the Code and not an attempt
to coramit rape under section 268. If the Crown had in-
tended to lay such a charge the offence should have been
described in specific language: to describe an offence under
section 268 the word “ attempt ” must be used.

Pottenger: The depositions may be looked at to see if they
warrant the charge intended to be laid, 7.e., an attempt to com-
mit rape: he referred to section 767 ; Cornwall v. The Queen
(1872), 33 U.C.Q.B. 106 and to an unreported decision of IRVING,
J. (sitting as County Court Judge), refusing (after reading the
depositions) to take an election though under the warrant of
commitment the prisoner would have been entitled to elect.

HEexDERSON, Co. J., without deciding the point as to whether
the warrant of commitment disclosed an offence of “attempt to
commit rape” under section 268, said that as the counsel for
the Crown intimated that he intended to lay the more serious
charge, he would look at the depositions to see if they might
support such a’charge, and having looked at the depositions he
said he was not prepared to say that the depositions did not
shew that there was evidence to support said charge and he
thought that if the Crown was willing to assume the respon-
sibility of laying the more serious charge, he should not stand
in the way.

The accused was therefore not permitted to elect for a speedy
trial.
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RASER v. McQUADE ET AL.

Contract—Consideration of marriage—Ante-nuptial agreement by woman to
make future husband her sole heir—Will made afterwards excluding
husband—Effect of—Specific performance— ¢ Voluntarily’ —Meaning
of —Costs—Of executor— Whether payable out of the estate.

A woman in consideration of a man marrying her promised him that she
would make him her sole heir: he married her and after marriage in
acknowledgment of the ante-nuptial contract she signed a writing
stating ““I voluntarily promised . . . . before and after marriage
that I would make him my sole heir . . . . by virtue of this con-
tract he is my sole heir.”” She died having (after the acknowledg-
ment) disposed of her estate by will to the exclusion of her husband :(—

Held, that the ante-nuptial agreement was a binding contract on the part
of the woman to leave by will her property to her husband and should be
specifically performed; and that ‘‘ voluntarily’ in the acknowledg-
ment meant *“of her own free will.”

Held also, on the facts, that the executor named in the will acted reason-
ably in defending the action and resisting the appeal, and was there-
fore entitled to charge the estate for his costs.

APPEAL from the judgment of DRAKE, J.

This was an action for an order declaring that the defendants
held the real and personal property of Maria Raser, deceased, in
trust for the plaintiff; for an order directing defendants to
convey the said property to the plaintiff and for specific per-
formance of a contract dated 7th August, 1901.

On 7th August, 1901, Maria Vigelius agreed with Louis Henry
Raser that in consideration of his marrying her she would make
him her sole heir and in pursuance of the said agreement he
married her on 26th September, 1901. Subsequently on 14th
October, 1901, Maria Raser executed an acknowledgment of

her said agreement as follows :
“ Victoria, B. C.,
‘¢ October 14, 1901.
¢T1, Maria Raser wife of Louis Henry Raser, of the City of Vietoria, Pro-
vinece of British Columbia, I volunterily promised Mr. Raser before and
after marriage that I would make him my gole heir. I spent $60 in Tele-
grams sent to South America hunting for relatives but no trace could be
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found of any one belonging to me. I have no one but my husband L. H.
Rasger to give my property to, so under my former promise I agreed to give
my husband all of my real estate, personal property, money in Bank,
jewelry, diamonds, household goods, furnature, and all my personal effects.
This promise was first made on condition that Mr. Raser would marry me;
he fulfilled his part of the agreement on September 26, 1901; by virtue of
this contract he is my sole heir. This agreement made and signed in the
year of our Lord one thousand and nine hundred and one signed in the
presence of us both at the same time.
‘“ Witness my hand this }
14th day of October, 1901.
“ Mrs. J. E. Elliott,
“ Carrie Peverette.”

On 4th July, 1902, Maria Raser made a will by which she
devised to Esther Campbell certain of her real estate and all of
her personal estate subject to the payment of a $100 legacy to her
husband, and the residue of her estate she devised to the Bishop
of Vancouver Island. By the will which revoked all testament-
ary writings Louis McQuade was appointed executor, and after
Maria Raser’s death on 6th August, 1902, he obtained probate
of the will on 21st August, 1902.

The action was commenced by Raser who afterwards assigned

¢ Maria Raser.”’

his interests to one Pemberton, who further assigned to one
Macdowall by whom the action was carried on. The defendants
were McQuade, Esther Campbell and the Bishop of Vancouver
Island, a corporation sole.

The defendants McQuade and the Bishop of Vancouver Island
filed a joint defence by the same solicitor and the defendant
Esther Campbell filed a separate defence by another solicitor.

The action was tried at Victoria on 25th January, 1904, before
DraxE, J.

Solomon, for plaintiff.

A. E. McPhillips, K.C., for the defendants, McQuade and the
Bishop of Vancouver Island.

80th January, 1904.

Draxg, J.: The plaintiff claims in this action under a docu-
ment, not under seal, possession of all the real and personal
property of his wife under a contract, which document purports
to carry out an ante-nuptial verbal agreement, and is as follows:
(Setting it out.)
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The plaintiff Raser commenced his action on 11th October,
1902. Maria Raser died on the 6th of August, 1902, having
made a will dated 4th July, 1902, and the same was probated
in the Supreme Court of British Columbia on the 21st of August,
1902, and the defendants are the executors and Mrs. Campbell,
a devisee under the will.

On the 12th of June, 1903, while the action was pending,
Raser assigned his interest in this action and in the proceeds and
subject-matter thereof to Charteris Pemberton; and on 24th
September, Pemberton assigned to the plaintiff, D. H. Macdowall ;
and the plaintiff Macdowall asks for a declaration that the defend-
ants hold the real and personal estate upon trust for the plaintiff.

It appears from the evidence that Mrs. Raser, formerly Mrs,
Vigelius, was anxious to marry again, and made overtures to
Raser, and promised if he would marry her she would make
him her heir; and in consequence, after the marriage had taken
place, she signed the document referred to. This document is
not a deed or covenant to convey in presenti, but by virtue of
this contract Raser was made sole heir. The intention of the
parties was apparently to leave Mrs. Raser in absolute possession
for her life of her property, real and personal, and at her death
to devise the same to L. H. Raser either by will or by some other
sufficient deed.

The defendants contend that this, not being under seal, no
consideration is imported, and marriage is not in itself a consid-
eration, and therefore it should be treated as a voluntary agree-
ment, which is not enforceable in equity, and cited Hooper v.
Goodwin (1818), 18 R.R. 125 ; Antrobus v. Smith (1805), 8 R.R.
278; Hogarth v. Phillvps (1858), 28 L.J., Ch. 197 ; Colman v.
Sarrel (1789), 1 Ves. 50 at p. 54. These authorities establish
that marriage is not a part performance of a parol agreement
made before marriage, but do not affect a written contract after
marriage.

On the other hand the plaintiff contends that this document
is enforceable, and there is a sufficient contract in writing to
satisfy the Statute of Frauds. The case In re Holland (1902),
2 Ch. 360, is an authority for this proposition. Vaughan
Williams, L. J., in his judgment, p. 374, deals with this question.
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DRAKE, J.  He says the recital is not an agreement to settle, it is evidence of
1904 a fact, and that fact is an agreement made antecedent to the
Jan. 80, marriage. The statute does not deal with the validity of the

OLL COURT agreement, only with the evidence to prove it. There is no
—  difference, he says, between an agreement in consideration of
‘}‘fglzlgs_' marriage and any other agreement within the 4th section of the
— Statute of Frauds. He then discusses the authorities, and he

RAQ,.S_ER considers Barkworth v. Young (1856), 4 Drew. 1, as still good
McQUADE Jaw, in which case Kindersley, V. C., held that a memorandum

though written after marriage stating an ante-nuptial oral

agreement was a sufficient memorandum within the 4th section
of the Statute of Frauds; but a document sufficient to satisfy
the Statute of Frauds does not thereby make the contract valid
s0 as to enable the plaintiff to enforce it.

The other point on which Mr. McPhillips relied was that a
Court of Equity will not compel a party to complete a voluntary
gift which is not complete in itself, as without some considera-
tion expressed or implied it is a voluntary act and not enforce-
able in law, and equity will not interfere to carry into effect a
purely voluntary intention or agreement to give or settle
property against the settlor or his executors. The document is a
mere parol agreement to make Raser her sole heir, but no steps
were taken to convert this voluntary gift into a binding docu-
ment, it is a nudum pactum, and the plaintiff has so treated it

DRAKE, J. by making a will declaring a contrary intention. The case of
Milroy v. Lord (1862), 4 De G. F. & J. 264, is a direct authority
in support of this view. In that case one Thomas Medley made
a deed-poll which purported to be a transfer to the defendant of
certain specified Bank shares to hold upon trust in consideration
of natural love and affection for his niece; and to apply the
dividends to the use of the said niece until marriage; and in
case she survived the said Medley to transfer the stock to the
niece for her sole benefit. But in case the said niece died in the
lifetime of the settlor or married without his consent, the said
stock was to be re-transferred to the settlor. No transfer was
ever made to Lord, but the dividends were paid to the niece.
The Bank shares stood in the gettlor’s name at the time of his
death. The Court of Appeal held that the document was
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voluntary and could not be enforced against the settlor or his DRAKE, J.
estate, the transaction having been left incomplete by there be- 1904
ing no transfer; and Lord Justice Turner states the law to be Jan. 30.
well settled that in order to render a voluntary settlement valid UL CODRT
the settlor must have done that which, according to the nature of ~ —
the property was necessary to be done in order to transfer the pro- ?15?1 2198_'
perty and render the settlement binding on him; and there is
no equity in the Court to perfect an imperfect gift. This is, if
anything, a much stronger case than the one I have to consider.
Here there is a voluntary promise to make Raser the testatrix’s
sole heir. No step was taken to make any conveyance or assign-
ment of the estate, neither was there any appointment of trustees
to carry out the gift.

I am therefore of opinion that the alleged gift fails, and the

defendants are entitled to judgment with costs.

Raser

V.
McQuaDpE

The appeal came on for argument at Vancouver on 18th
April, 1904, before IrRVING, MARTIN and DuFr, JJ.

Davis, K.C, for appellant: The judgment proceeds on the
ground that the promise was voluntary and that therefore there
was no consideration for the agreement: “voluntary” in the
agreement means of her own free will and not by compulsion:
Milroy v. Lord relied on below is distinguishable as there the
deed was without consideration: here the deed was not volun-
tary : see Barkworth v. Young (1856), 4 Drew. 1 and In re
Holland (1902), 2 Ch. 360.

The substance of the agreement is that the wife is to leave Argument
her husband all her property on her death ; he married her on that
condition ; itis either a declaration of his rights under the ante-
nuptial contract or else it is a testamentary document which
must stand in plaintiff’s favour; a fraud is attempted against
which the Court will relieve: he cited Hammersley v. Baron de
Biel (1854), 12 CL. & F. 45; Loffus v. Maw (1862), 32 L.J., Ch.
49 ; Roberts v. Hall (1882), 1 Ont. 388 ; Coverdale v. Eastwood
(1872), LR. 15 Eq. 121; Shadwell v. Shadwell (1860), 9
C.B.N.S. 159 and England v. Downs (1840), 2 Beav. 522.

A. E. McPhillips, K.C., and Heisterman, for respondents: To
find in favour of plaintiff the Court must hold that there was a
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contract precedent to marriage; there cannot be two contracts,
one before and the other after marriage; there can be no nunc
pro tunc marriage agreement made on consideration of a marriage
already performed; after marriage a contract made before
marriage in consideration thereof may be reduced to writing.

The contract is a voluntary one without consideration, and
Mrs. Raser was at liberty to dispose of her property as she
thought fit to the exclusion of her husband, and this view is
confirmed by the fact that the wife had the view she could dis-
pose of her property otherwise, as she spent $60 in telegrams,
etc., trying to find relatives; the only evidence on the point is
in the document put in by the plaintiff which states that it is
voluntary ; we have the finding of the trial Judge in our favour:
he cited Trowell v. Shenton (1878), 8 Ch.D. 318; In re Hollund
(1902), 2 Ch. 360, judgment of Cozens-Hardy, L.J.; Warden
v. Jones (1857), 23 Beav. 487 at p. 494; Fry on Specific Per-
formance, 4th Ed., Sec. 621 and Vincent v. Vincent (1887), 56
LT.N.S. 243.

The document here is a voluntary testamentary disposition
and therefore since there is a later one it is nullified and revoked
by the will.

Specific performance will not be decreed where the document
is testamentary in character and therefore revocable. A Court
of Equity will not interfere to perfect a defective or imperfect
gift; so long as anything remains to be done it can be revoked :
Hooper v. Goodwin (1818), 1 Swanst. 485 ; Jones v. Lock (1861),
1 Chy. App. 25; Meek v. Kettlewell (1843), 1 Ph. 342, 7 Jur.
1,120; Moore v. Moore (1874), LR. 18 Eq. 474; Milroy v. Lord
(1862), 4 De G. F. & J. 264 at p. 274 ; nor will it lend its assist-
ance to enforce a voluntary deed : Fletcher v. Fletcher (1844),

-4 Hare, 78, 14 L.J., Ch. 66; Conseft v. Bell (1842),1 Y. & C. 569,

11 L.J, Ch. 401. The intention to do a thing is not sufficient,
and there is no sufficient warrant for the Court to say that the
testatrix was not entitled to dispose of her estate otherwise than
in conformity with the terms of the voluntary—and incomplete
document : see Halsbury, L.C,, in Scale v. Rawlins (1892), A.C.
342 at p. 343; he cited also judgment of Lord Westbury in
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Parker v. Nickson (1863), 1 De G.J. & S. 177 at p. 182 and
Jarman on Wills, 5th Ed., p. 18.

Per curiam : The agreement of Tth August, 1901, as evidenced
by the instrument dated 14th Oectober, 1901, was a binding
contract on the part of Mrs. Raser to leave by will her property
to her husband and should be specifically performed. The word
“voluntarily ” in the instrument means “of her own free will.”
The appeal is allowed.

The next day the question of costs was argued.

Davis: Any question about not giving costs against defendants
can only apply to the executor; the others are not in the same
position and costs should be awarded against them: he cited
r. 751; Page v. Williamson (1902), 18 T.LR. 770; Twist v.
Tye, 1b. 211 and Twrner v. Hancock (1882), 20 Ch. D. 303.

[DufFr, J.: You claim under an agreement to leave property
to you by will; that is you claim title through McQuade, and
you must take subject to the incidents of administration includ-
ing the burden of costs reasonably incurred by the administrator.]

The executor and the beneficiaries when they knew of this
contract should not have contested plaintiff’s claim.

McPhillips:  We don’t ask for costs for the Bishop; we did
not put in a vexatious defence and we could not examine Raser
because he was dead ; the litigation was necessary.

Per curiam: We think the litigation was necessary.

MePhillips, cited Purcell v. Bergin (1894), 16 P.R. 301 at
p. 303 and Jenner v. Ffinch (1879), 5 P.D. 106.

Cur. adv. vult.

On 29th July the Court delivered judgment holding that
having regard to all the circumstances the executor acted reason-
ably in defending the action and resisting the appeal and was
therefore entitled to charge the estate for his costs.

Note :—The operative part of the formal order of the Full Court was as
follows:

This Court doth order and adjudge that the said judgment of the
Honourable Mr. Justice DrakE pronounced on the 30th day of January,
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1904, and the order entered thereon on the 8th day of February, 1904, be
and the same are hereby set aside and reversed.

And thig Court doth declare that the agreement made on the 7th day

_of August, 1901, as evidenced by the instrument dated the 14th day of

October, 1901, between the late Maria Raser and Louis Henry Raser in
the pleadings mentioned constitutes a contract for valuable consideration
and ought to be specifically performed.

And that by virtue of said contract and said paper-writing dated the
14th of October, 1901, the plaintiff, Louis Henry Raser, was solely entitled
to the real and personal property of the said late Maria Raser at her death
as her gole devisee and legatee and with and subject to all the liabilities,
incidents and conditions of a sole devisee and legatee and subject to all
proper and legal claims thereon and thereout on the part of the said Louis
McQuade as the executor of the last will and testament of the late Maria
Raser and the plaintiff, Day Hort Macdowall is entitled to such real and
personal property as the assignee thereof from the said C. C. Pemberton,
the assignee thereof from the said plaintiff, Louis Henry Raser, and with
and subject to all the incidents, conditions and liabilities of an assignee
thereof from a person entitled thereto as sole devisee and legatee as afore-
said and subject to all proper and legal claims thereon and thereout on
the part of the said Louis McQuade as executor of the last will and testa-
ment of the said late Maria Raser.

And that the defendants, Louis McQuade, Esther Campbell and the
Bishop of Vancouver Island, a corporation sole, hold the real and personal
property purported to be devised and bequeathed to them by the alleged
will of the said late Maria Raser in the pleadings mentioned, upon trust
for the absolute use and benefit of the plaintiff, Day Hort Macdowall, as
aforesaid.

And let the defendants, Louis McQuade, Esther Campbell and the
Bishop of Vancouver Island, a corporation sole, execute a conveyance in
fee simple to the plaintiff, Day Hort Macdowall, of all the real property
of the said late Maria Raser.

And let the defendant, Louis McQuade, render unto the plaintiff, Day
Hort Macdowall, a true account of all the assets and liabilities of the estate
of the said late Maria Raser, and transfer, assign and deliver unto the
plaintiff, Day Hort Macdowall, all the personal property of the said late
Maria Raser, remaining after the payment of her just debts, and funeral
expenses and all just allowances.

And let the defendants, Louis McQuade, Esther Campbell and the
Bishop of Vancouver Island, a corporation sole, be restrained from selling,
encumbering or disposing of or attempting to sell, encumber or dispose of
any of the real or personal property of the said late Maria Raser.

And this Court doth further order that the costs of the said Louis Me-
Quade as well as of this action as of this appeal be taxed and paid out of
the estate of the said late Maria Raser.
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And let the said costs of the said Louis McQuade be a lien and charge
on the estate of the said late Maria Raser in question in this action.

And this Court doth further order that the defendant, the said Louis
McQuade, so rendering a true account and transferring the personal estate
as aforesaid unto the plaintiff, be thenceforth discharged of and from his
office as such executor.

And it is further ordered that all other parties to this action pay their
own costs thereof.

RASER v. McQUADE ET AL (No. 2)

Appeal—Case in Victoria Registry— Whether appeal can be heard in Van-
couver without consent—Supreme Court Act as amended in 1902.

Under the Supreme Court Act as amended in 1902, an appeal in a Victoria
case could be heard by the Full Court sitting in Vancouver without

consent.
Per DrakeE, J.: A single Judge has jurisdiction to order a notice of appeal
to the Full Court to be struck out.

SUMMONS to strike out notice of appeal.

The action was commenced in the Victoria Registry, where all
the proceedings were carried on and where the trial was held.
After judgment in the action, the plaintiff gave notice of appeal
to the Full Court at Vancouver.

The summons was argued before DRAKE, J.

Solomon, for appellant, took the preliminary objection that
the application should be made to the Full Court and that a
single Judge has no jurisdiction to deal with the matter.

The objection was overruled.

A. E. McPhillips, K.C., for the summons: As this is an action
in the Victoria Registry, an appeal can only be heard in Van-
couver by consent; legislation to that effect was passed in 1899,
Cap. 20, Sec. 14,and by section 16 an appeal could be heard out-
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side of the proper Registry only by consent; section 73 as
amended has been repealed and another section was substituted
in 1902 (section 2), but section 16 of 1899 providing for consent
is still standing, and so when the Legislature left that section
standing the effect of it and section 32 as amended in 1901 must
be that an appeal in a Victoria case cannot be heard in Van-
couver without consent.

Solomon, contra.: The effect and intent of the Aet as it now
stands is that parties have an option as to the place at which
their appeals are to be heard, subject to their bringing them on
in proper time.

DrAKE, J,, held that an appellant had an option and could
take his appeal to the Full Court sitting either at Victoria or
Vancouver as he pleased, and that section 32 only applied to the
intermediate steps in bringing an action to trial and did not
affect the question as to where an appeal should be heard.

When the appeal came on for argument at Vancouver on 18th
April, 1904, before IrviNG, MARTIN and DuwF, JJ.,

McPlillips, for respondents, renewed his application by way
of preliminary objection.

The Court overruled the objection.
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YOUNG v. WEST KOOTENAY SHINGLE CO. MORRISON, J.
Woodmen’s lien— Wages—Independent contractor—DPayment to contractor 1906
without production of receipted pay-rolls—mechanics’ Lien Act, R.S.B.C. Feb. 11.
1897, Cap. 132, Secs. 26 and 27. T

Youxg

Under the sections of the Mechanics’ Lien Act relating to woodmen’s Wvﬁs'r
wages, a person by requiring only the production of the pay-roll is not KooTexay
relieved of liability to the workmen for the amounts due them from the SHINGLE Co.
contractor; he must have produced to him a receipted pay-roll.

The plaintiff and a large number of other wage-earners were
employed by one Farnell to get out logs from the defendants’
timber limits, and deliver them at the defendants’ saw mill.
Farnell had a contract with the defendants for the furnishing of
the logs, and was largely in their debt for advances made to
enable him to carry on his contract. Part of this debt was
secured by chattel mortgage on Farnell's plant. Work under
the contract had been carried on for about a year, when the de- Statement
fendants entered into possession under their chattel mortgage,
thereby causing all work under the contract to cease. At that
time the wages sued for in this action had been earned and were
unpaid. The claims for wages were all assigned to the plaintiff
who brought this action to collect same. The plaintiff alleged
that the defendants were the real debtors, and that in any event
they were liable under sections 26 and 27 of the Mechanics’ Lien
Act, R.S.B.C. 1897, Cap. 132.

The action was tried at Nelson in December, 1904, before
MorrIsON, J., without a jury.

R. M. Macdonald and R. W. Hanwington, for the plaintiff.
W. 4. Macdonald, K.C., and 4. M. Johnson, for the defendants.

11th February, 1905.
MorrisoN, J.: This action is brought by the plaintiff as
assignee of a number of claims for wages earned while the men
to whom the wages are due were working for one Farnell. At
the trial the plaintiff sought to establish the fact that the men
were in reality employees of the defendants, and that Farnell in

Judgment
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hiring the men was merely acting as the agent or foreman of the
defendants. In the alternative the plaintiff claims that the
agreement between the defendants and Farnell was colourable
and a mere scheme or device, between Farnell and the defend-
ants, to evade liability on the part of the defendants for the
men’s wages. Iam of the opinion that the agreement in question
was bona fide and that Farnell was not the agent of the defend-
ants, but was acting as an independent contractor.

The plaintiff claims further in the alternative that the defend-
ants should pay the wages under sections 26 and 27 of the
Mechanies’ Lien Act. Section 26 of the Act provides that
every person making or entering into any contract, etc., with any
other person for the purpose of furnishing . . . . logs, by
which it is necessary to engage and employ workmen
shall before making any payment for or on behalf of or under
such contract . . . . require such person to whom payment
is to be made, to produce and furnish a pay-roll or sheet of the
wages and amount due and owing and of the payment thereof

or if not paid, the amount of wages or pay due and
owing to all the workmen . . . . at the time the sald logs
or timber is delivered.

By section 27 it is prov1ded that; any person making payment
under such contract without requiring the production of the
“ pay-roll or sheet as mentioned in section 26 ” shall be liable at
the suit of any workman for the amount due any such workman.

I am of opinion that the words “pay-roll or sheet ” in section
27 must be read in the same sense as the same words in section
26. In section 26 it is evidently meant that the production of
the pay-roll or sheet is not sufficient in itself, but it must be
shewn that the wages have been actually paid. This view is
rendered more clear from the words which follow, requiring the
person to whom payment is to be made to shew the amount due
for wages, when not paid, irrespective of the pay-roll or sheet.

In section 27 the only words used are “ pay-roll or sheet” as
mentioned in section 26, and no mention is made of any require-
ment to shew a statement of the amount of wages due where not
paid.

I am also of opinion that unless the person to whom payment
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is to be made produces the pay-roll or sheet with evidence of Morrisox, J.
the payment of the wages to the person making payment, that 1905
such last mentioned person is liable for the wages if he makes wep, 11.
payment under the contract, and it afterwards turn out that the —
wages have not been paid. v,

In this case no such pay-rolls or sheets were produced for the K(}g’f;ﬁ Ay
months of November and December. It is true a statement of SHveLe Co.
the amount of wages due was produced to the defendants, but
that is not sufficient in the view I take of the Act. To say that
the production of a statement of the amount of wages due irre-
spective of payment, is sufficient to relieve the defendants from
liability under section 27, would be to defeat the plain intention
of the Legislature, and would render both sections 26 and 27 Judgment
meaningless.

The defendants gave Farnell credit on their books for the
value of the logs furnished during the two months in respect of
which wages are due, and I think this is a payment to him under
the contract. Judgment for the plaintiff with costs.

Youna

PACIFIC TOWING COMPANY v. MORRIS. HONTER, ..
Contract—For towage of logs—*‘ Lost or not lost’—Onus of proof—Costs— 1904
On County Court scale—Counter-claim for amount beyond County Court e, 6.
Jjurisdiction.,
- Pacrric

Under a contract to tow logs the tug is entitled to be paid only for the logs Towina Co.
delivered and where the special term that the tug is to be paid for logs
‘‘lost or not lost” is relied on it must be proved specifically.

Where the defendant in a Supreme Court action counter-claims for an
amount beyond the jurisdiction of the County Court, costs on the
County Court scale only will not be awarded to a successful plaintiff,
even though the action should have been brought in the County Court.

v.
MogRris

ACTION for $415 tried before HuNTER, C.J., on 11th December,
1903. The defendant counter-claimed for $1,540 for damages
for non-delivery.

Higgins, for plaintiff.
Eberts, K.C., and Hurold Robertson, for defendant.
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6th February, 1904.

Hux~ter, CJ.: This is an action for towage of piles and de-
murrage, also for the value of a chain lent, but not returned.
The total claim is for $415 of which $75 a claim for demur-
rage and $41.60 part of the towage, are not disputed. The
evidence is also clear as to the chain, and therefore the only item
left to dispose of is the balance of the claim for towage amount-
ing to $278.40.

The piles were taken out of San Juan harbour bound for
Blaine, but were for the most part lost shortly after rounding
San Juan Point owing to stress of weather, and, as the plaintiffs
allege, defective boomage. The issue between the parties turns
on the question as to what were the terms of the contract; the
plaintiffs alleging that they were to be paid at the rate of 80
cents a pile, whether lost or not lost, and the defendant alleging
that he was to pay only for such as were delivered at Blaine.

Such evidence as was given on the point seems to establish
that by the custom of these waters under the ordinary contract of
towage, the tug is paid only for such piles or logs as she delivers,
which would appear to be in consonance with the general law on
the subject. Therefore, it is for the plaintiffs to make out to the
satisfaction of the Court t