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MEMORANDA .

On the 27th of September, 1906, the Honourable Lyman Poore Duff ,

one of the Puisne Judges of the Supreme Court of British Columbia, was
appointed a Puisne Judge of the Supreme Court of Canada, in the roo m

and stead of the Honourable Robert Sedgewick, deceased .

On the 7th of December, 1906, His Honour William Henry Pope

Clement, Judge of the County Court of Yale and Judge of the Count y
Court of Kootenay, was appointed a Puisne Judge of the Supreme Court o f
British Columbia, in the room and stead of the Honourable Lyman Poore
Duff, appointed a Judge of the Supreme Court of Canada .

On the 8th of January, 1907, John Robert Brown, Barrister-at-Law ,
was appointed Judge of the County Court of Yale, in the room and stea d
of the Honourable William Henry Pope Clement, appointed a Judge of th e
Supreme Court of British Columbia.

On the 8th of January, 1907, Frederick Calder, Barrister-at-Law, wa s
appointed Judge of the County Court of Cariboo in the room and stead o f
His Honour The Honourable Clement Francis Cornwall, resigned .
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REPORTS OF CASE S
DECIDED IN TH E

SUPREME AND COUNTY COURTS
OF

BRITISH COLUMBIA ,

TOGETHER WITH SOM E

CASES IN ADMIRALTY .

VANCOUVER, WESTMINSTER AND YUKON RAILWA Y
COMPANY v. SAM KEE.

Statutes, construction of—Supreme Court Act, 1904, Sec . 100—Railway Act ,
1903 (Dominion), Secs . 162 and 165—" Event" read distributively —
" Issue " as distinguished from " event "—Costs of and incidental to
arbitration--Casts of Appeal .

Sam Kee, having obtained an award from arbitrators appointed under th e
Railway Act, 1903 (Dominion), which award, by reason of section 16 2
of the Railway Act, 1903, entitled him to the costs of the arbitration ,
the Railway Company appealed to the Full Court, advancing severa l
distinct grounds of appeal, on all of which, with the exception of the rate
of interest allowed by the Arbitrators, they failed, the interest bein g
reduced to the statutory rate, from six per cent . to five per cent . :

Reid (1uvlsn, J ., dissenting) : (1 .) That the word "event" in section 10 0
of the Supreme Court Act, 1904, may be read distributively .

(2.) That section 162 of the Railway Act, 1903 (Dominion), does not appl y
to costs of appeals to the Full Court from the award of arbitrators, bu t
that such appeal is an independent proceeding, and is therefor e
governed by section 100 of the Supreme Court Act, 1904 .

(3.) That the success of the appellant company on the question of interes t
was merely an " issue " arising on the appeal, and not an " event "
on which it was taken .

FULL COURT

1906

Jan . 10 .

V ., W . & Y .
Ry. Co .

v .
SAM KEE



2

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

Jan . 10'
Railway Act, 1903 (Dominion), argued at Vancouver on th e

V ., W . & Y . 17th and 20th of November, 1905, before IRVING, MARTIN and
RY v .Co .

DUFF, JJ.
SAM KEE

Cowan, K.C., for Sam Kee : The costs must be dealt with
under section 162 of the Railway Act, 1903 . The Full Court ,
by section 168, is given power to review the award of the arbi-

trators, and in doing so, sits as a court of original jurisdiction ,
but that does not include the power to award costs . He cited
In re Arbitration between Holliday and Mayor, &c ., of Wake-
field (1888), 57 L.J., Q.B . 620 . The court is sfttirg as a court
constituted by the Railway Act ; it takes its jurisdiction fro m
that Act and its practice from the Supreme Court Act. If the
Railway Act is silent as to the costs of the appeal, then, follow-

ing the practice in England, under the Judicature Act, the cour t
here is not bound by the Supreme Court Act on that point .
" Event " is defined by section 162 of the Railway Act. Our
award stands for an amount in excess of that offered by th e
Railway Company, and therefore we are entitled to our costs ,
and if the court construes " event " according to section 16 2
then respondent is entitled to the costs of the appeal as well a s
of the arbitration . Supposing, however, the court does no t

Argument read section 162 as we do, then we come under one of th e
exceptions in section 100 of the Supreme Court Act, dealin g
with the title to land. He cited Re Bronson and Canad a
Atlantic R.W. Co . (1890), 13 Pr. 440 at p . 441 . The case here is
much stronger than the Holliday case, because this court is not
bound by the Supreme Court Act in the same way as the cour t

in the Holliday case was bound by the Judicature Act. "Event"
should be read distributively. He cited Forster v. Farquhar
(1893), 1 Q .B. 564 at pp . 569 and 570. In any event the ques-
tion of the rate of interest could have been settled without a n
appeal book ; in fact the point on which the appellants succeede d
was not in appeal . He referred to Annual Practice (1905) ,
p . 943, and the cases there collected ; also Myers v . Defries (1880),
5 Ex. D. 180 at p. 185.

FULL COURT

OTION for judgment on determination of an appeal fro m
1906

the award of arbitrators appointed under the provisions of the
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Martin, K. C., for appellants : The Holliday case does not FULL COURT

apply here at all. He cited In re Gonty and Manchester,

	

190 6
Sheffield and Lincolnshire Railway Co. (1896), 2 Q.B. 439, as Jan . 10.
shewing that the Court of Appeal has power, under the Arbi -
tration Act, 1889, to deal with costs . " Event " refers to all Ry.V''

	

& Y.
Co.

questions at the trial, not on the appeal . He also referred to
SAM KRR

Clay v. Allen, decided at the last sittings of the Full Court .

Cur. adv . vult .

10th January, 1906 .
IRVING, J. : Sam Kee, having obtained an award from arbi-

trators, appointed under the Railway Act, which award b y
reason of section 162 of the Railway Act, 1903, entitled him to
the costs of the arbitration, the Railway Company appealed ,
advancing some Five distinct grounds of appeal ; on all of these
but one the Railway failed .

Mr . Martin now asks for the costs of the appeal . His appli-
cation requires us to consider section 100 of the Supreme Cour t
Act, 1904, which declares that " the costs of every appeal to th e
Full Court and of the trial and hearing of every cause or matte r
shall follow the event, " except (a), (b), (c) and (d) . The exception s
need not be mentioned as we are not concerned with them .

Prior to the passing of the statute in question, the genera l
rule as to the costs of an appeal was that the successful party
was entitled to his costs (see the Memorandum (1875), 1 Ch . D . IRVING, J .

41), nevertheless the Court had full discretion over the costs of
the appeal, and would sometimes in a proper case refuse costs t o
a successful party.

The costs of trials were governed by rule 751, which pro-

vided that where any cause was tried with a jury " the cost s
should follow the event. " The statute we are now considerin g
uses the same expression—" costs shall follow the event, " but
uses, most inaptly, " in connection with appeals . "

Now, what was the event of this appeal ? Sam Kee had bee n
awarded as compensation a sum of money, which the arbitrator s
declared was to bear interest at six per cent. until paid, and as th e
sum awarded exceeded the sum offered by the Company, th e
costs were to be borne by the Company. The Company on the
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FULL COURT appeal succeeded in having the rate of interest lowered from si x

1906

	

per cent. to five per cent ., but failed to set aside the award, or

Jan . 10, reduce the compensation . Substantially the Company failed ,

but they succeeded on one point . In a case of this kind prio r
V.,W .&Y.

RY . Co. to the passing of section 100, the court could have either sai d

SAMVI{EF we will give no costs, or we will apportion the costs ; but I

think the object of section 100 was to deprive us of this power .

If we, by reading the word " event " distributively, hold tha t

we have power to apportion the costs, are we not nullifying th e

Act of Parliament ?
IRVING, J .

The Company have succeeded in reducing the amount of th e

award. That seems to me to be the determining event, an d

therefore the Company in my opinion should have the costs o f

the appeal . But I wish it to be understood that I do so with

reluctance, and in obedience to the Act of Parliament .

MARTIN, J . : By the result of this appeal is raised the ques-

tion of the proper construction of the word " event " in section

100 of the Supreme Court Act, a section which, I may say, ha s

already inflicted hardship upon litigants, for which the Legisla-
ture and not this court is responsible, because we have bee n

unable to prevent it.
It is admitted that if there are distinct issues on an appeal ,

just as on a trial, the word must necessarily be read distribu-

tively to give due effect to it, but it is urged that there are n o

such issues here, but a question merely of the amount of com-

pensation, and if the award is reduced, be it ever so little, the n

the appellant must have the costs of the appeal . If the case
MARTIN, J . were as simple as that, then there could be only one construc-

tion of the word "event, " and, following Dallin v. Weaver

(1901), 8 B .C. 241, the appellant would succeed .
But at the outset the objection is taken by the respondent tha t

we have no jurisdiction over costs, and In re Arbitration betwee n

Holliday and Mayor, cc., of Wakefield (1888), 57 L.J ., Q.B.

620 ; 20 Q.B.D. 699, is relied upon . Now, assuming that case i s
otherwise applicable, the English section 34, on which it i s

based, speaks of " costs of such arbitration and incident

thereto, " whereas the corresponding section 162 in our Railway
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SAM KEE

ordinary practice of the Court, yet I am unable to say that such

is the case in a special appeal of the present nature founded o n

the Federal statute . I think the words " practice and pro-

cedure " in section 168, sub-section 2, are sufficient to introduc e

said section 100 of the Supreme Court Act regarding costs, an d

consequently I cannot agree that the meaning of the wor d

"event " should be controlled by what was the event befor e

the arbitrators under section 162, instead of the event of th e

appeal before this Court . To put it briefly, if there were n o

section in the Supreme Court Act regarding the costs of thi s

appeal I think it would be open to this Court to award suc h

costs of it as it thought just.

Though there could be only one result of this appeal if th e

appellant were successful, viz . : the reduction of the award, more

or less, yet that was sought to be accomplished on several distinc t

grounds which had no necessary relation to one another, and

were just as distinct as many issues which are formally raise d

on pleadings, and were in fact, on the argument, dealt with

separately. The language of Lord Justice Bowen in Forster v . MARTIN, J .

Farquhar (1893), 1 Q .B. 564, at pp. 569-70, is singularly appli-

cable to such a case, dealing as it did with costs consequen t

upon various " heads of damage," and I adopt it as the principle

on which the case at bar should be decided. The "separate

heads of controversy were different issues " there, as here, an d

the way the principle should be worked out herein is that th e

appellant is entitled to the general costs of the appeal " fro m

which must be deducted the costs of the portions of his claim ,

as to which the defendants have succeeded . The items to be
allowed to each party can be ascertained without much difficult y

by the master upon taxation. " I quote from Lord Justice

Bramwell 's judgment in Myers v . De fries (1880), 5 Ex. D. 185 .

It may happen, as was suggested, that this will work out i n

Act, 1903, speaks only of the " costs of the arbitration ." FULL COURT

	

Mr. Cowan contends that the words " and incident thereto "
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do not enlarge the scope of the section, and cites Re Bronson Jan. 10 .

and Canada Atlantic R .W. Co . (1890), 13 Pr . 440, in support of
V ., W . & Y .

his contention ; but while I agree that the words in question RY . Co .

	

generally do not enlarge the scope of the term " costs " in the

	

"'
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FULL COURT such a way that the appellants herein will actually be indebte d
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to the respondent, but that is the reasonable consequence o f

Jan . 10 . having achieved but a very little portion of success in a ver y

long argument—they only partially succeeded on one issue ,
V., W . & Y .
Ry. Co . or " separate " head, out of many ; therefore "event " must b e

SAMVKEE
construed distributively here as it would be at a trial .

DUFF, J. : Mr . Cowan on behalf of the respondent contend s

that we have no power over the costs of this appeal. He

advances his contention thus : Section 162 of the Railway Ac t

provides that " if by an award of arbitrators made under thi s

Act (i.e., Chap. 58, Dominion statutes, 1903), the sum awarde d

exceeds the sum. offered by the company, the costs of arbitratio n

shall be borne by the company . " In this case the Company i s

entitled to the costs of arbitration under that section, and it i s

said that costs of appeal form part of the costs of arbitration .

This last proposition is based mainly upon several decisions as

to the effect of section 34 of the Land Clauses Consolidatio n

Act, 1845, and chiefly upon the decision of the Court of Appea l

in In re Arbitration between Holliday and Mayor, &c., of
Wakefield (1888), 20 Q .B.D . 699 at p . 720 . In that case it was

held that the costs of a special case stated by the arbitrator for

the opinion of the Queen 's Bench Division and of an appea l

from the decision of the Queen 's Bench Division thereon wer e

DUFF, J . " costs of such arbitration and incident thereto" within th e

section referred to, and consequently that the Court of Appea l

had no control over them .

I do not think the principle of that decision applies here . In

that case the arbitrator gave alternative awards depending

upon the determination of the questions raised by the special

case. As pointed out by Lopes, L .J ., the award could be neithe r

conclusive nor definite until these questions were determined .

Costs incurred in the course of proceedings were costs neces-

sarily incurred in arriving at the result of the arbitration, and

therefore costs incidental to the arbitration. Here the award i s

self-sufficient for all the purposes of the arbitration and th e

appeal must, I think, be regarded as an independent proceeding .

There is a further question involved in the point raised by



XII .]

	

BRITISH COLUMBIA REPORTS.

	

7

Mr. Cowan which has been to me the occasion of some per- FULL COURT

plexity, and that is whether section 168 which confers the right

	

190 6
of appeal to this Court does at the same time confer upon this Jan . 10 .
Court any power to award costs . The section provides that v.,

W. c~ Y.
" upon such appeal the practice and proceedings shall be, as Ry . Co .
nearly as may be, the same as upon an appeal from the decision

SAM KE E

of an inferior court to the said court ." I have had some diffi-

culty in satisfying myself that this language is broad enough t o
connote the power of the court to award costs, but I find tha t

the courts of Ontario have since 1877 (see In re Canada Southern
R.W. and Norvall (1877), 41 U.C.Q.B. 195, and Re Birely
(1897), 28 Ont . 468 at p. 472), uniformly acted upon the vie w

that the language was sufficient for this purpose, although in al l

the cases I have seen the point seems to have passed sub silentio .
I think that this course of judicial practice (although not bind-
ing on us), coupled with the fact that the form of the legislatio n

has during the same period remained unaltered, is a sufficien t
ground for maintaining our jurisdiction.

We come now to the question of substance which is raised by

Mr. Martin 's contention that, having succeeded in obtaining the

judgment of this Court reducing from six per cent . to five pe r
cent . the rate at which the interest awarded by the arbitrator s

was by them directed to be calculated, he is for that reaso n
entitled to the whole costs of the appeal . This contention i s

based upon the words of section 100 of the Supreme Court Act DUFF, J .

which are as follows : " The costs of every appeal to the Ful l
Court shall follow the event " except in certain cases not her e
material . It was pressed upon us with great earnestness, bu t

I am unable to find anything in its support except, those argu-
ments which twenty-five years ago were pressed upon the Cour t
of Appeal in Myers v . Defries (1880), 5 Ex. D. 180, and by tha t
court rejected . By that decision it was settled that under the
rule which provided that in actions tried by a jury the costs
should follow the event, the word " event " should be read a s
"events," and that the determination of any separate issue is a n

event within the rule . If the plaintiff succeeded on one issue h e
had—since he was compelled to come into court to enforce hi s
demand—the general costs of the action . But of all issues on
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FULL COURT which he failed he was obliged to pay the costs. This, a s
1906

	

Bowen, L .J., pointed out in Forster v. Farquhar (1893), 1 Q.B.
Jan . 10 . 364, was a just and reasonable application of the maxim " h e

pays who loses " which the rule was intended to embody .V ., W . & Y .
RY . Co .

	

Since the Legislature has extended the application of thi s

SAMVKEE rule to all classes of actions, and to appeals in all classes of pro-

ceedings, I should not, as at present advised, think that to be
an adequate rendering of the word "event " which should con -
fine its import to the determination of that which is, in the
strict sense, an issue. At least with respect to appeals I see n o
reason why that term should not be held to extend to th e
determination of any question which can be segregated fro m
the mass of questions in controversy, and respecting which it i s
practicable to apportion the appropriate costs .

However we are not concerned with that here . The point on
which the appellant Company has succeeded in this appeal is a
point entirely unconnected with any of the other questions
involved—a point to which the term issue may be applied i f
that term be capable of application at all to questions arising on
an appeal. So, too, with the questions on which the responden t
has succeeded. Therefore I see no escape from the conclusion
that on the true construction of this enactment the responden t
is entitled to the costs attributable to the action of the appel-
lant Company in raising these questions.

DUFF, J. This case, indeed, affords a striking example of the burlesqu e
which would at times attend the application of the section i n
question according to the construction proposed . The appellan t
Company appealed against a decision of arbitrators who ha d
awarded the respondent the sum of $12,000 with interest at th e
rate of six per cent . from a certain date . Success in its main
contentions (on which it failed) would have involved a reductio n
of the amount awarded by nearly one-half . The succes s
actually achieved effects a reduction equivalent to somethin g
less than one per cent. of that amount. Moreover the argument
relating to the question on which the appellant Compan y
succeeds lasted but a few minutes, and the material facts could
be stated in a single paragraph ; while the argument relating t o
those questions on which the respondent succeeded lasted two
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days, and the material affecting them expanded into the FULL COUR T

contents of nearly four hundred type-written pages . We are

	

190 6

asked to hold that the costs of this lengthy argument and Jan . 10 .

voluminous material should be paid by the respondent (who v.,
W . &

succeeded on the only questions to which they related) to the RY . Co .
appellant, who thrust on the respondent the litigation of these SAas

2''
KE E

questions and was beaten in it—and this to give effect to th e

maxim " he pays who loses . "

I should add that in the case of Clay v. Allen, decided at th e

last sittings of the Full Court, and relied upon by Mr . Martin,
DUFF, J .

the appellant achieved a substantial success and he was no t

beaten upon any distinct question with respect to which th e

costs would have been readily apportionable . Moreover on th e

question of costs it was an unargued case .

Judgment for respondent, with costs .

MORTON AND SYMONDS v. NICHOLS .

Contract—Specific performance— Option to purchase mineral claim—Time of
the essence—Tender of instalment of purchase money—Intoxication .

Where the contract is for the sale of property of a fluctuating value, such MORTON AN D

as mineral claims, although there is no stipulation that time shall be S "v
OND s
.

of the essence of the contract, yet by the very nature of the property NicHoL s

dealt with, it is clear that time shall be of the essence .
Where the transaction is an option, or unilateral contract, for that reaso n

time is to be taken as intended to be of the essence .
Where there is a stipulation to pay money on a particular day, and n o

place is agreed upon, it is the duty of the payor to seek out and fin d
the payee if he is within the jurisdiction .

ACTION for specific performance of an option to purchase cer -

tain mineral claims . The option was dated the 30th of June,
1905, and made between Nichols, the defendant, and Morton and Statemen

t

Symonds, the plaintiffs. It acknowledged the receipt of $40 paid

HUNTER, C.J.

190 6

Feb . 26 .



HUNTER, c .a . by the plaintiffs, and provided that the balance of the purchas e

1906

	

price of the property should be paid as follows : $1,000 on th e

Feb . 26 . 7th of July, 1905, and $8,960 on or before the 30th of June ,
1907. And there was a proviso that after the payment of the

MORTON AN D
SYMONDS $1,000 the intending purchasers might examine the property fo r

NicxoLS the purpose of satisfying themselves as to its value, etc .

The defence was, firstly, that the defendant was drunk when

he signed it ; secondly, in the event of that defence failing, tha t

the plaintiffs had not complied with an essential condition of th e

option, namely, the payment of the $1,000 on the 7th of July .

The action was tried before HUNTER, C .J ., at Victoria, on th e

25th and 26th of February, 1906 .
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R. T. Elliott, for plaintiffs .

W. J. Taylor, K.C., and Twigg, for defendant.

HUNTER, C .J. : As to the first defence . I am of the opinio n
that it cannot be maintained. There is no doubt undeniable

evidence to shew that Nichols on the 29th of June had got int o
a state of intoxication at about six o 'clock, and that on the 30t h

he was indulging freely during the whole of the day, principall y

in company with a man named Atkinson . And there can be no

question that he was in what I may possibly best describe as a
condition of semi-intoxication when, on the evening of that day ,

he went into the saloon of one of the plaintiffs, Morton, and
Judgment signed a document dated on that day, which was drawn up by

Morton, and the terms of which are practically the same as th e

terms of the document on which the action is brought.

I have come to the conclusion with respect to that document

of the 30th, that while, as I say, the defendant Nichols wa s

undoubtedly in a state of semi-intoxication, he was not inca-

pacitated to the extent that I could say that his mind did not g o

with the agreement, and that he did not understand the natur e

of the transaction with which he was concerned . I find on

inspection of the signature that there is nothing in it that woul d

suggest to me that he was in a condition of complete intoxica-

tion, or that the intoxication had proceeded to such an extent

as to enable me to say that he was not understanding the nature
of the instrument that he was signing.
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The same may be said, only a fortiori, of the document which HUNTER, c .J .

is being sued on . On that day, the 3rd of July—as a matter of

	

1906

fact this document was executed on the 3rd of July—he had in Feb. 26 .

compliance with the request of the plaintiffs proceeded down to
MORTON AND

Mr. Higgins ' office for the purpose of having this former SYMOND S

arrangement of the 30th drawn up in some kind of legal shape . NICHOLS

It is not in dispute that at that interview there was a discussio n
between all the parties to the suit, at which Mr . Higgins was
present, over the plaintiffs ' desire to have the time extended

within which to pay the $1,000, that Nichols steadfastly, in fac t
peremptorily refused to give any extension ; that he desired to
consider the proposition, to use his own language, to sleep on it ;
that thereupon the plaintiffs, rather than lose the benefit of th e
option, consented to have the thing drawn up as it was origin -
ally drawn up in the document of the 30th . And the agree-
ment was so drawn up .

On inspecting the defendant 's signature to this document, I
find there is nothing in it to suggest in the slightest degree tha t
he was so far intoxicated as not to understand fully the natur e
of the transaction which he was entering into . Comparison of
that signature with the signature he gave in court satisfies me
that he was just as competent to sign at that time as he was
before me, as the signatures are as much alike as they can be .
And I saw nothing in his conduct in court to suggest to m e
that he was in the slightest degree under the influence of liquor. Judgment

The signature is in exact alignment with the typewriting which
is above it ; in no sense can it be said to be a sprawling
signature, and so far as I can see the man that wrote tha t
signature has a pretty firm pen, although he is evidently a man
of not very much education, in fact possibly to some extent ,
illiterate. Now, I consider that that is a circumstance which i s
more weighty than any of the evidence given by the parties ; in
fact, inspection of the signature, coupled with the admission o n
all sides as to the discussion about an extension of time, satisfie s
me that while no doubt he had been imbibing freely, his wil l
was still with him, and that he understood well enough what h e
was about .

Therefore, the defence of intoxication cannot prevail, and I
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SYMONDS certain that the party was not able to understand the transac-

v '

	

tion, or had not his will with him in the transaction, and that
i ICHOLS

he was subject either to duress, or to be taken an undue advantag e

of by the other party .
Then, turning to the option itself, there is a clause whic h

provides that the sum of $1,000 shall be paid on the 7th o f

July. Now, of course by the provisions of the Judicature Act ,

stipulations as to time are to receive the same construction by

the court as they did formerly in the courts of equity . As

far as I can gather from the cases referred to by the learne d

counsel on both sides—in fact, it has always been my under -

standing of the matter, the cardinal principle is that stipu-
lations as to time are not treated in courts of equity as

being prima facie of the essence of the contract. But where

there is something in the nature of the property, such as for
instance, reversionary interests, or where the property is of a

wasting character, or in England, in connection with the sale of
public houses, as going concerns, or where the property is o f

fluctuating value, and I think also in the case of options an d
unilateral contracts, there is this exception carved out of th e

Judgment rule, that is to say, that such stipulations, although not expressl y

made of the essence, would be deemed to be of the essence in a

court of equity .
Now, this is a contract for the sale of property which is of a

peculiarly fluctuating value, namely, mineral claims . There is

no class of property that is of more fluctuating value, I presume ,

than mineral claims. So, although there is no stipulation that
time shall be of the essence of the option, yet by the ver y
nature of the property dealt with, it is clear that time shall b e
of the essence. And I would say that having regard to the fact
that it is an option or a unilateral contract, for that reason I

would have come to the same conclusion, that is to say, that
time was intended to be of the essence. But I think the matte r

is settled beyond peradventure by the admissions of all partie s

HUNTER, C .J . (10 not think it requires any reference to authority to establish

1906

	

the proposition that before a defence of this kind can be sufli -

Feb . 26. cient, the court must be clearly shewn that the intoxicatio n

had proceeded to such an extent as to make it reasonably
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to this suit . The evidence is clear to the effect that there was HUNTER, c .J •
a request to have the extension of that particular time for the

	

190 6

payment of that particular sum ; and it is just as expressly Feb . 26 ,

admitted on all hands that the request was refused. In other
MORTON AND

words, there can be nothing more certain than this, that all the SYMONDS

parties to this contract understood perfectly well that time was NzcxoLs
to be of the essence, and that the $1,000 was to be paid on tha t
particular day. I might point out, too, that for some peculia r
reason, there is not the latitude allowed for the payment of tha t
sum of $1,000, that there is for the larger sum of $8,960, becaus e
the stipulation is that that $1,000 is to be paid on the 7th, no t
on or before the 7th, and the balance of $8,960 is to be paid on o r
before the 1st of June, 1907 . So that all the facts and circum-
stances point but one way, and that is that it was the clea r
intention of the parties that the $1,000 was to be paid on the
7th of July.

That being so, we have to consider what was the duty of th e
plaintiffs under those circumstances . Now, the law is clear ,
and as I understand it, it has been settled ever since the time o f
Queen Elizabeth that where there is a stipulation to pay mone y
on a particular day, and no place is agreed upon, it is the dut y
of the payor to seek out and find the payee if he is within th e
jurisdiction . This, indeed, seems somewhat obvious, because if
it is the payor's duty to pay in legal tender it must be hande d
to the payee in order that he may have a chance to count over Judgmen t

and object, and if it is to be handed to him he must be sought
out and found . So far as I know the rule is absolute an d
unqualified, with this one exception, that where the payee by
his own conduct makes it impossible for the covenantor to fulfi l
the covenant, then a court of equity will not allow him to com-
plain and to set up the non-fulfilment of it in a suit. Where
the payee deliberately evades the payor, for the purpose o f
rendering the performance of the covenant impossible, then o f
course it is his will that the covenant should not be performed ,
and it is only reasonable under such circumstances that th e
court should prevent him from insisting on the non-performance
provided the covenantor makes the tender within a reasonabl e
time according to the circumstances after the evasion ceases,
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SYMONDS done by the defendant to render it impossible for these plaintiff s

NICHOLS
to carry out the covenant to pay upon the 7th ? Now ,

the undoubted facts are that the defendant was first of al l

within the jurisdiction, that during a portion of that day he was

out at Saanich, only a short distance away from the city . I am

of the opinion that if he had been at Saanich the whole day ,

unless he was there for the purpose of evading the tender, i t

would have been the duty of the covenantors to have hunted

him up and paid him the money there, or at all events tendere d

it to him there. But the fact is that he was not there during

the whole day, that he was in Victoria after about 11 o ' clock

that morning, that he was frequently at his then usual place o f

abode, the Western hotel, that he was on the principal streets

during a portion of the day ; and so far as I can see there is no t

a shred of evidence to suggest to me the conclusion that he wa s

in any way, shape or form endeavouring to evade the perform -

ance of the covenant . On the other hand, it is admitted by th e

plaintiffs that they did not get the money together until abou t

3 o 'clock on that day, that is to say, at the time when bankin g

business is at an end for the day ; and not only that, but they
Judgment made no attempt whatever to find this man with the money ; i t

is true that they had messengers a short time before, in th e

earlier part of the day, trying to hunt up his whereabouts ; but

they made no attempt to approach this man with the mone y

until about 10 o'clock that night. Now, there is some sugges-

tion made to me that about a quarter to 12 that night the y

made another visit to the Western hotel, and that they were

informed by the proprietress, or by some party there in charge ,
that he was there, but they were not allowed in . Well, I hav e

no recollection of that evidence being given at the trial, and i t

may possibly have been that there was some evidence of tha t

given in discovery, but I will assume that to be the case, an d

that they were informed that Nichols was in the hotel, and tha t
he was in his room. I am still of the opinion that that is not a

HUNTER, c .J . and satisfies the court that he was ready and willing to pa y

1906

	

the money at the stipulated time.

Feb . 26.

	

That brings us to this, is there anything in the circumstances

of this case which enables me to say that there was anything
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finding within the legal duty ; that to use the language of HUNTER, c.a .

Baron Parke, it was their duty to find him at their peril . In

	

1906

other words, to get in touch with him in such a fashion that Feb . 26 .

they were able to tender him the money in a sufficient time
MORTON AN D

before the expiration of the 24 hours to enable him to properly SYMONDS

check up the money . I have come to the conclusion that th e

covenant was not performed within the time imposed upon th e

covenantors, and that there was no attempt made by the coven-
antee to render the performance impossible . That being so ,

unless it could be made out to my satisfaction that there wa s

some equity raised to prevent the defendant from holding th e

plaintiffs strictly to their covenant, I do not see how I can inter-
fere. There is no doubt that the primary rule of all courts o f

equity is to hold the parties to their intention—to give effec t

to their intentions just as much as in a court of law.

Now, I accept without reserve the statement of Lord Cairn s

in Tilley v. Thomas (1867), 3 Chy. App. 61 at p . 67 . My con-

ception of that, however, differs from the view taken by Mr .

Elliott . I can see nothing on which I can ground any inter-

ference . Lord Cairns says :

" The legal construction of the contract is, in my opinion, such as I

have expressed, and the construction is, and must be, in equity the same
as in a Court of law . A Court of equity will indeed relieve against, an d
enforce, specific performance, notwithstanding a failure to keep the date s
assigned by the contract, either for completion, or for the steps toward Judgmen t
completion, if it can do justice between the parties, and if (as Lord Justic e
Turner said in Roberts v . Berry), there is nothing in the ` express stipula-
tions between the parties, the nature of the property, or the surroundin g
circumstances' which would make it inequitable to interfere with an d
modify the legal right . This is what is meant, and all that is meant,
when it is said that in equity time is not of the essence of the contract . "

Now, I understand that to mean simply this, that where i t
is apparent from the stipulation itself, from the nature of the

contract, such as I think to be the case in this suit, or where i t
appears from the surrounding circumstances that there was an

express understanding between the parties that time was to b e
of the essence, the Court has no power to interfere, unless th e

performance of the covenant is deliberately made impossible by

the act of the covenantee . In this case the failure was entirely

v .
NICHOLS
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HUNTER, c .J . on the part of the covenantors, and not in any respect upon th e

1906

	

part of Nichols .

Feb. 26 .

		

That being the case, I think it follows that the action must
be dismissed with costs .

MORTON AND
SYMONDS

	

Action dismissed .
v .

NICHOL S

DUFF, J . CHISHOLM v. CENTRE STAR MINING COMPANY .
(In Chambers)

Practice—Arbitrator's fee under Workmen's Compensation Act, 1902, B . C.

Slat . 1902, Cap .74—Arbitration Act, Schedule to (R .S .B .C . 1897, Cap. 9) .

The Schedule to the Arbitration Act does not apply to arbitrations under
the Workmen's Compensation Act, and the arbitrator's fee must be
dealt with by a practice analogous to that prevailing prior to the
Arbitration Act on a reference directed by the Court .

APPLICATION to fix fee of arbitrator under the Workmen' s
Compensation Act, argued before DUFF, J., at Victoria on the
30th of January, 1906 .

Heisterman, for plaintiff : Rule 45 of the Workmen 's Com-
pensation Rules is sufficiently large to cover the allowance of
the arbitrator 's fee. He cited In re an Arbitration between
Walker & Son and Brown (1882), 9 Q.B.D. 434, and submit-
ted that the word "arbitration " should receive as wide an

Argument interpretation .

As to the quantum of the allowance : as the Registrar exer-
cised his discretion in allowing the $25 fee, the amount will no t
be reduced unless it is shewn that he proceeded upon a wrong
principle or that the amount granted is excessive .

The schedule to the Arbitration Act is only applicable fo
submission to arbitration, and the proceedings under the Work -
men's Compensation Act do not come within the definition of
" submission " contained in section 25 of the Arbitration Act .
Where a reference is directed by the Court pursuant to th e

190 6

Jan . 31 .

CHISHOLM
V .

CENTRE STAR
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provisions of the Arbitration Act, the arbitrator's fee is fixed by
(In

DUFF
,Chambers)

the Court, and the schedule does not govern .

	

—

We then have to revert to the practice which prevailed as to

	

190 6

arbitrator 's fees before the passage of the Arbitration Act. This	
Jan . 31 .

is set forth in Russell on Awards at p . 222 et seq . ; see also CHISHOL M

"224 .

	

'p .

	

CENTRE STAR

If it were held that the arbitrator's fee could not be taxed ,
the result would be that the employee would have to pay th e
arbitrator 's fee in every instance, as the employer would b e
under no liability to pay as in the case of a written submissio n
to arbitration, and the employer need never take up the award .
H. G. Lawson, for defendant Company : The plaintiff is

bound by the tariff of fees mentioned in the schedule to th e
Arbitration Act. The effect of section 23 is to bring this arbi-
tration within the Act. The words in the section " as if the
arbitration were pursuant to a submission," makes the Act

Argument
apply to any arbitration whether it is pursuant to a submission
or not .

As the award was consented to and the proceedings befor e
the arbitrator did not last an hour, a fee of $5 under the third
item of the tariff to the Arbitration Act alone is taxable .

If the Arbitration Act does not apply, no fee whatever can b e
taxed, because under rule 45 of the Workmen's Compensation
Rules, 1904 (B.C . Gazette, 1904, p . 296), the statutes, provision s
and rules in force as to allowance and taxation of costs i n
Supreme Court actions shall apply and there is no jurisdictio n
under the rules or tariff of costs to award a fee to an arbitrator .

31st January, 1906 .

DUFF, J. : I think the schedule to the Arbitration Act does
not apply, and that the arbitrator's fee must be dealt with by a
practice analogous to that prevailing prior to the Arbitratio n
Act in the case of a reference directed by the Court .

	

Judgment

I am unable to say that the fee charged in this case i s
unreasonable in the circumstances . It seems, however, obviously
desirable that a schedule of the fees to be allowed to arbitrator s
in proceedings under the Workmen's Compensation Act shoul d
be fixed by legislation .

	

Order accordingly .
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HOPPER v . DUNSMUIR .

Costs— " Event," what constitutes—Supreme Court Act, 1904, Sec . 100 .

By section 100 of the Supreme Court Act, 1901, the Legislature expressl y

intended to provide an automatic code for the disposition of the cost s

of all trials, hearings and appeals in the Supreme Court, and to swee p

away all discretion save in relation to the specific exceptions set ou t

in the said section 100 .

VOTION for costs after ,judgment, argued at Victoria before

HUNTER, C. J., IRVING and MARTIN, JJ., on 15th January, 1906 .

Sir C. H. Tupper, K. C., for the intervener : The term

" event " used in section 100 of the Supreme Court Act, 1904 ,

does not apply to probate cases, in a long line of which it i s

shewn that the estate pays the costs where the heir is not guilty
of any wrong act, and invariably, where there are any sus-

picious circumstances, such as the testator having acted oddly ,

or where he drank heavily, the court has said it is a prope r

case to investigate . The statute does not apply where a fun d

in court is concerned, or in the propounding of a will .

[HUNTER, C .J . : This is not a case of propounding a will ;

you attacked the will and set up fraud and other grounds . ]
No, this is propounding a will in every respect, and in al l

probate actions " the costs following the event " means all cost s

are paid out of the estate . The court cannot penalize anyone

for seeking to establish his rights in such cases . Though
failing in his contention, the heir-at-law, on proof of the will, i s
entitled to costs out of the estate, because he must act then, a s
afterwards he can never dispute the will ; he has the right t o

be satisfied how he is disinherited . He cited Berney v. Eyre

(1746), 3 Atk . 387 ; Wright v . Wright (1832), 5 Sim . 449 ; Freer

v . Peacocice (1847), 11 Jur . 247 ; Browning v . Budd (1848), 6

Moore, P .C . 430 ; Stacey v. Spratley (1859), 4 De G . & J . 199 ;

Williams v . Henry and Others (1864), 3 Sw . & Tr. 471, 12 W.

R. 1,015, 33 L.J., P. 110 ; Tippett v. Tippett (1865), 35 L .J., P.

FULL COURT

1906

Jan . 25 .

HOPPER

V .

DUNSMUI R

A rgu ment
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41 ; Smith v. Smith (1866), L . R. 1 P. & D . 239 ; Hooton v.

Dennet (1868), 17 L.T.N.S . 670 ; Davis v. Gregory and Francis
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and Others (1873), 42 L.J., P . 33, 21 W.R . 462 ; Orton v . Smith Jan . 25 .

(1873), 42 L. J ., P . 50 ; O'Kelly v . Browne (1874), 9 Ir . R. Eq.
HOPPER

353 ; Cousins and another v. Tubb (1891), 65 L.T.N.S . 716 ;

	

v.

Williams v . Coker (1892), 67 L.T.N.S . 626 ; Shortman v . Short- DUNSMUTR

man (1893), ib. 717 ; Brown v . Penn (1895), 12 T. L . R. 46 ;

Browning v . 11fostyn (1897), 66 L. J ., P. 37 ; Wilson v. Basil

(1903), 72 L.J ., P. 89, (1903), P . 239 ; Maxwell v . Maxwell

(1870), 39 L.J., Ch . 698 .

Bodwell, K.C., for plaintiff : The court must look upon this

as an action to recall the probate ; this is not an action inter

partes. We could have come into court and cited the executor

to appear, and we are in the same position as the intervener ,
because if there had been no will plaintiff would have bee n

entitled .
Davis, K.C., for defendant, appellant : The arguments and

cases cited in support go back before the Supreme Court Act .
In England there is a different rule altogether, because there i s

a provision in the Judicature Act by which the rules in probat e

actions shall remain in force ; there is no such rule here . Every

case is covered in the matter of costs, and the only way i n
which the English rules could apply here would be where there

is no rule of our own governing . None of the exceptions i n
section 100 of the Supreme Court Act apply to this case .

Defendant here is not sued as an executor. If the " event "
had been decided against him, what then ? One half of the
action here has nothing whatever to do with probate ; it i s

directed towards setting aside a certain agreement between

plaintiff 's mother and the defendant, and plaintiff not havin g

succeeded on that point, she has no standing at all . This case
has nothing to do with propounding a will . The " event " can

here only be two-fold : one the setting aside of the will, and ,
second, the setting aside of the agreement . The second becam e
unnecessary for the court to deal with by reason of thei r
having come to a certain decision as to setting aside the will.
So that that was the only event in the appeal, and that event i s

in our favour.

FULL COURT

Argument
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was all the plaintiff required, she could have filed a caveat ; but

Jan. 25 . here she has attacked the will and raised every species o f
fraud . As to costs out of estate, he cited Page v. Williamson

HOPPE R
v .

	

(1902), 18 T. L. R. 770 ; Fyson and Others v . Westrope and
DUNSMUIR Cutting (1859), 1 Sw. & Tr . 179 ; Szvinfen v . Swinfen (1859) ,

27 Beay. 148 ; Ireland v . Rendall (1866), L .R. 1 P. & D. 194 ;
Tomalin v. Smart (1904), P . 141 and Criekitt v . Criekitt (1902) ,
P . 177 .

Argument In all the cases in the list cited by plaintiff there was som e
reason to induce the court to grant costs out of the estate ;
there is no such reason here.

HUNTER, C.J .

Sir C. H. Tupper, in reply .

Cur. adv. volt .

25th January, 1906 .

HUNTER, C .J . : Upon the delivery of our judgments we were
asked to make an order allowing the costs of the plaintiff and
intervener out of the estate . It is, in my opinion, unnecessary

to consider what order we should have made under the ol d
practice, or to examine the numerous authorities cited, as the
recent Supreme Court Act has deprived us of any discretion. It
is enacted in explicit terms that "the costs of every appeal to
the Full Court and of the trial and hearing of every cause or
matter shall follow the event , " with certain specified exceptions .
It has not been made to appear to us that this case conies withi n
any of the exceptions . It was urged, however, that the Legis-
lature could not have intended to sweep away the discretio n
formerly possessed by the court in certain cases to order an
unsuccessful party's costs to be paid out of the fund or estate ;
but in order to give effect to this argument we should have t o
insert words in the statute which are not to be found in it .
Eminent jurists have frequently protested against holding a n
enactment to be elliptical, or that the ordinary meaning should
be cut down on the theory that if the matter had been brough t
to the attention of the Legislature its will would have bee n
differently expressed except where it is necessary to avoid a
construction which the Legislature could not possibly have
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intended : see for example the remarks of the different law FULL COURT

Lords in Bank of England v. Vagliano Brothers (1891), A.C .
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107 ; and in Salomon v. Salomon ct Co . (1897), A.C . 22 .

	

Jan. 25.

Moreover, I think the Legislature expressly intended to
HoJ'FE R

provide an automatic code for the disposition of the costs of all

	

v .
DUNSMUIR

trials, hearings and appeals in the Supreme Court, and to swee p

away all discretion save in relation to the specified exceptions .

In this view the language of Lord Herschell in the Vaglian o

case above cited is apt . He says, at p . 144 :

" I think the proper course is in the first instance to examine th e
language of the statute and to ask what is its natural meaning, unin -
fluenced by any cohsiderations derived from the previous state of the law ,
and not to start with inquiring how the law previously stood, and then ,
assuming that it was probably intended to leave it unaltered, to see if th e
words of the enactment will bear an interpretation in conformity wit h
this view. If a statute, intended to embody in a code a particular branc h
of the law, is to be treated in this fashion, it appears to me that it s
utility will be almost entirely destroyed, and the very object with which i t
was enacted will be frustrated ."

No layman who proposed to conduct his own case would eve r

suspect that any exception, other than those specified, was lurk-
ing in the plain and unambiguous words of this section, and that

a fund to which he unsuccessfully defended his right could b e
engulfed by an order for the payment of his adversary ' s costs ;

and I find nothing in the statute to indicate that the Act is
addressed only to members of the legal profession.

	

nuNTER, C .J .

There were, however, in reality two distinct appeals, one a

preliminary appeal from the refusal to amend and allow furthe r
evidence, and the other the main appeal from the judgment. It

was necessary in order to fully prosecute the main appeal t o
make the preliminary appeal, and while it is true that th e

success of that appeal and the production of the further evidenc e
effected nothing in the end, it was none the less a distinct and

severable appeal within the meaning of the phrase " every
appeal " in the statute, and the " event " was favourable to th e

plaintiff and intervener .
In the result the defendant is entitled to the costs of the mai n

appeal, including the further evidence as against both plaintif f

and intervener, while they are each entitled to their costs of the
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FULL COURT preliminary appeal, such costs to be set off pro tanto against
1906

	

those due to the defendant .

Jan. 25.

IRVING, J ., concurred in the reasons for judgment of HUNTER,
C. J .

MARTIN, J. : Whatever may heretofore have been the practic e
regarding costs of appeals and trials, in my opinion section 10 0
alone now regulates such matters and deprives the court of al l
discretion . The language is sweeping, extending to " every
appeal" and to "every cause or matter, " and the only thing
that remains for the court to do is to determine what the
" event " is, save, of course, in the case of certain excepte d
matters which do not extend to the case at bar . Such being my
view, I pass to the consideration of the word " event " a s
applicable to this appeal, leaving aside, as I did in the case o f
V., W. & Y. Ry. Co . v . Sam Kee,* any question of the propriety o f
consequences of the section.

The situation is peculiar, because when the appeal first cam e
on to be heard there was a preliminary application to amen d
the statements of claim of the plaintiff and the intervener an d
take further evidence in support thereof respecting the execu-

tion of the will in California, which proposed amendmen t
had been refused by the learned trial judge . This Court, how-
ever, saw fit to allow the amendment on the short ground tha t
it raised a question of substance and that though the applicatio n
was made late in the trial it was nevertheless, in the peculia r
circumstances, only a question of terms . Further evidence wa s
directed to be taken, and the hearing of the appeal was
adjourned in the meantime, and the question of costs reserved.

Having regard to our decision in Sam Kee ' s case, supra, I am
clearly of the opinion that the word " event " may properly b e
read distributively to meet these very unusual circumstances ,
and the fact that the result of our judgment is that the appli-
cation turned out to be unnecessary or fruitless does not detrac t
from the force of the contention that the "event " so far as
concerns the amendment is that we decided it should have bee n

HOPPE R
V.

DUNSMUI R

MARTIN, J.

* Reported ante p . 1 .
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allowed originally, and the plaintiff and intervener had to com e

to us to get that right established.

	

Such being the case, there 1906

is, so to speak, an " event " within an " event "—the one quite .Ian . 25 .

independent of the other .
I think, therefore, the order should be that the costs of this

HOPPE R
V .

appeal so far as they relate to the application to amend should DUNSMUI R

be allowed the appellants, while the remainder of them shoul d

go to the respondent following the event of the main appeal .

Application refused .

THE CANADIAN CANNING COMPANY, LIMITED DUFF, J .

v. FAGAN AND FOSTER.

	

190 5

Taxes, distress for—Assessment Act, R .S .B .C . 1897, Cap . 179, Secs . 80, 87, 88 March 17 .

—Notice of sale—"At least ten days "—" Ten clear days "—Time, cons-
FULL COURT

putation of—Damages, exemplary, excessive—New trial for assessment of

	

—

damages .

	

1906

Jan . 25 .
The provision in section 88 of the Assessment Act directing that th

e collector of taxes shall give at least ten days' public notice of the time CANADIA N

and place of sale of goods for delinquent taxes, means " ten clear CANNING Co .
U .

days," and the party making a distress on less notice becomes a

	

FAGA N

trespasser ab initio .
Section 87 does not create the relationship of landlord and tenant between

the parties ; nor does it give a lien upon goods such as the preferentia l
charge upon lands under section 80 .

APPEAL from the judgment of DuFF, J., in an action tried by

him at Vancouver on the 17th of March, 1905 .
The plaintiff Company was organized in 1899 for the purpos e

of acquiring and operating certain salmon canneries. The
Statement

defendants were tax-collecting officials of the Provincial Govern -

ment. Of three canneries purchased by the Company, two o f
them were from the liquidators of defunct companies. One of

23

FULL COURT
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FULL COURT
tended that they were liable only for taxes on their property

1906

	

acquired since their incorporation, and tendered the sum of $89 0
Jan . 25 . in satisfaction of all claims to the end of 1902, which wa s

CANADIAN refused ; distress was made on the goods and chattels of the
CANNING Co . Company and in pursuance of a notice dated the 5th of August ,

FAGAN 1902, a sale was had on the 15th of certain goods of the Compan y
for $825 and costs . This notice was given under section 88 of th e
Assessment Act, which requires that the Collector shall give
" at least ten days ' public notice of the time and place of such
sale . "

At the trial the case turned on this point, DUFF, J., holding
that the notice was one day short .

Martin, K.C., for plaintiff Company.
Cane, for defendants.

DUFF, J . : I have come to the conclusion in this case that I
will give judgment for $1,500 . I quite appreciate what Mr.
Cane says with regard to Mr. Fagan, that he was acting unde r
instructions, but the amount I award over and above what th e
Company paid for the goods is done to mark my disapproval o f
the course which was taken by the taxing officials of the Pro-
vincial Government, which in my judgment was a high-hande d
and arbitrary action, and utterly inexcusable . I think it exceed-
ingly lucky that these people have not had a jury to meet. In
a case of general warrants one hundred years ago a Secretar y
of State was visited with £15,000 damages. Without any
power to do it he sent a man hunting through another man ' s
papers . And I am not sure but a jury might take a very stron g
view with regard to the responsibility of the official who, with -
out proper justification, issued a distress warrant against a
company's goods, but I think the sum that I have mentioned i s
sufficient to make it perfectly and clearly understood that tha t
sort of thing cannot be tolerated in this country . We are no t
under any bureaucratic system at all here, and the rights of th e

DUFF, J . these, the Star cannery, was in arrears for personal property ta x

1905 for 1894, 1895, 1896, 1899, 1900 and 1901. Claim was made by
March L7 . defendant Fagan for these arrears, together with arrears i n

respect of the other properties from 1899. The Company con -



FULL COUR T
ment has any greater right than that of any private citizen to

	

_

walk into a man's place of business or his house and take goods .

	

1906

He has the right the law gives him and no other right . Of Jan . 25 .

course the judgment will carry costs.

	

CANADIA N
CANNING CO .

The appeal was argued at Vancouver on the 10tH and 11th
FAGAN

of November, 1905, before IRVING, MARTIN and MORRISON, M.

Maclean, K. C., D. A.-G ., for defendants, appellants : This
appeal arises out of a certain distress made for taxes . Some
three canneries were in default for personal property tax fo r
1899, 1900 and 1901, and one of them was in default for 1894,
1895 and 1896 . In 1899 the three canneries were acquired b y
the Canadian Canning Company. The Collector demanded
payment of taxes in arrear, but the new owners set up tha t
they were not aware of the arrears, and advised that suit be
taken instead of making distress ; but distress was made by the
Collector taking some cases of canned salmon instead of the
plant or other property of the Company, the taking of whic h
would interfere with the working of the canneries . The sale
occurred, the notice being dated 15th of August, 1904, and the
goods sold and bought in by the Company for $905, being taxe s
$825 and the balance costs. The Company then brought an Argument

action against the Collector and at the trial the point was take n
that apparently the notice of sale was one day short of th e
requisite time .

If two remedies are open for collection of a debt, the perso n
collecting has the option, that is the plaintiff. Here there wa s
no vindictiveness shewn in the course taken, and it is very
strong ground to take that, because a person adopts one of tw o
courses open to him he should be fined . The judgment is
entirely wrong that the proceedings for recovery of the taxe s
in arrear should be by suit . By section 121 of the Assessmen t
Act, R.S.B.C. 1897, Cap. 179, it was not open to the Crown to
adopt any other course than proceedings by distress . As to the

XII .]
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subject are just as clearly and distinctly defined as the rights of DUFF, J .

the Crown. They are purely legal rights, and the right of the

	

1905

Crown to levy taxes is a right given by the statute, and no March 17 .
other right ; and no assessment officer or official of the Govern-
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DUFF, J. notice, there is nothing to shew that it was not given on th e
1905

	

very first moment of the first day, and if so there were ten clea r

March 17 . days' notice . In any event there is no hard and fast rule as t o
the computation of time. He cited Young v. O'Reilly (1864) ,

FULL COURT
24 U.C. Q.B. 172 ; Regina v. St . Mary, Warwick (1853), 1 El . &

1906 Bl. 817 and The Queen v . The Mayor, &c., of Liverpool (1838) ,
Jan. 25 . 8 A. & E. 173. A day is a day whether the words " at least "

CANADIAN be omitted or not. The court here is unfettered by any har d
CANNING Co. and fast rule, and there is no reason for establishing one . Therev .

FAGAN are numbers of American decisions on the point .
[IRVING, J. : It is hardly worth while going into American

law for the purpose of quoting authorities. You can get deci-
sions there for almost any proposition you care to set up. There
are altogether too many American reports being cited . The
English decisions we generally follow ; and we of course look to

the Canadian decisions. For myself I do not care about
American decisions.

MARTIN, J . : Unless in mining cases and probably one or tw o
other branches of law, I may say that I quite agree with m y

learned brother that where we have ample authority ourselves
we should not go to a foreign jurisdiction for it ; and of cours e
we are bound to follow our own courts, no matter what these
American decisions shew . ]

He cited In re Railway Sleepers Supply Company (1885),
Argument 29 Ch. D. 204. Here the notice is a ten days ' notice ; no ques-

tion of termini ; assuming this notice insufficient, it did not
thereby cause any damage to the Company ; they were there
and bought in the goods themselves. Even where the distress i s

illegal, and the owner of the goods goes to the sale and buys
them in, the only damage which he can suffer would be th e

amount at which he buys them in . Here the distress is lega l
and the only illegality set up is one day's notice short .

As to damages he cited Attack v. Bramwell (1863), 3 B. & S.
520 ; Biggins v. Goode (1832), 2 C. & J. 364 ; Rodgers v. Parker

(1856), 18 C.B. 111 and Mayne on Damages, 7th Ed ., pp . 456 -
462 .

Martin, K.C., for respondent Company : The main object of
the action was to shew that the Company did not owe anything
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the rent. Here the parties seizing are trespassers . The learned

trial judge was right in the matter of time ; it is settled tha t

" ten days at least " means ten clear days ; if you have a period

between two days for doing anything, it is always clear days.

Young v. O 'Reilly, supra, is not in point ; neither is Regina v.

St. Mary, Warwick (1853), 1 El. & Bl . 816 .

He referred to Chitty's Archbold, p. 1,435 ; The Queen v . The

Aberdare Canal Company (1850), 19 L.J ., Q.B. 251 ; Mitchell v.

Foster (1841), 9 Dowl. P. C. 527 ; Robinson v. Waddington

(1849),18 L.J ., Q.B. 250 ; In re Railway Sleepers Supply Com-

pany (1885), 29 Ch . D. 204 ; Re Ontario Tanners Supply Co .

(1888), 12 Pr . 563 ; Rae v. Gifford (1901), 8 B. C. 273 ;

(1902), 9 B .C . 192 ; In re North : Ex parte Hasluck (1895), 2

Q.B . 265 .
All statutes such as that under which defendants acted ar e

construed strictly against the person exercising any power s

under them. Accordingly, if they were right at the outset and

afterwards were wrong, then they were wrong, i . e ., trespassers ,

ab initio . These taxes were never levied ; the Company not

having been in existence before 1899 could not be assessed fo r

previous years . Under the Act, Sec. 60, notice is given of

assessment, and as soon as a person is assessed, he has an oppor -

tunity to appeal ; he is then liable (section 80) and any goods h e

has are liable ; but there must have been a taxation against

him (section 87). No specific goods are taxed ; the levy is

against all the goods of the person taxed . Notwithstanding

this negligent non-assessment the Company offered to pay th e

whole amount of taxes claimed to be due if the Governmen t

would abandon the penalties for non-payment ; and this money

Argument

to the Province in respect of taxes . There is no such thing as DUFF, J.

a lien for personal property tax ; the Government sues the

	

1905

person. The appellant has confused this with landlord and March 17 .
tenant cases, which are altogether different in principle : se e

Woodfall 's Landlord and Tenant, 17th Ed ., 858 ; also Shultz v .
FULL COUR T

Reddick (1878), 43 U .C . Q.B. 155 at p . 161 . The case of Attack

	

1906

v . Bramwell (1863), 3 B . & S. 520, cited by appellant, shews the Jan . 25 .

measure of damages, where the landlord was a trespasser, to be CANADIA N

the full value of the goods, and not the value of the goods minus CANNING Co .

FAGAN
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1905

March 17 .

FULL COURT

190 6

Jan . 25 .

CANADIA N

CANNING CO .

V .

FAGA N

IRVING, J .

BRITISH COLUMBIA REPORTS .
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was tendered . Then, the Assessor assessed, not any person o r

corporation, but the Star cannery and the Fraser River

cannery ; an utterly impossible assessment .
Maclean, in reply, cited the Six Carpenters' Case (1610), 1 Sm .

L.C. 132, and, by permisuion, Taylor v . Jones (1860), 42 N .H .
25 (Vol . 46 Am. Digest, Century Ed ., 265) .

Cur. adv. volt .

25th January, 1906.

IRVING, J. : The defendant Fagan, who is the Provincia l

Assessor and Collector for the County of Vancouver, proceede d
to distrain on the goods of the plaintiff for $825 alleged to b e

arrears of taxes payable by the plaintiff in respect of certai n
canneries acquired by the Company in 1899 .

By a notice dated the 5th of August, the day of sale was fixe d
for the 15th of August, on which day it was held and the sum

of $905, the amount of taxes and costs, realized .
Shortly after the sale, the plaintiff's commenced this action ,

alleging that there were no taxes due, that the sale was
unnecessary and that the distress was excessive and unreason -
able, and that there had been no appraisement as required b y
statute, and they claimed they were entitled to recover, unde r
the statute 2 Wm. & M., Cap. 6, from the plaintiff double th e

value of the goods distrained, viz . : $7,000, evidently proceeding
as if this were a distress for rent .

There was no allegation of special damage .
On the case for the plaintiff being opened, the learned tria l

judge held that the point (not raised on the pleadings) that th e
sale was illegal in that the notice required to be given by section

88 was a notice of " ten clear days " was well taken . Having
regard to what is said in In re North: Ex parte Hasluck (1895) ,
2 Q.B. 264, I am of opinion that this decision was quite correct .
The counsel for the appellants at the trial seems to have regarde d
a decision on this point as conclusive as to the defendant's
defence . Under the circumstances I think we must for th e
purposes of this appeal assume that the pleadings were amende d
so as to raise this point .

A discussion took place, and some correspondence, from whic h
it appeared that there was a bona fide dispute between the
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FULL COURT
plaintiffs themselves bought in the goods for $905, but there

	

_

were no findings of fact by the trial judge as to the other points

	

1906

raised in the pleadings. He then assessed the damages at Jan . 25.

$1,500 .

	

CANADIA N
IN GThe notice of sale being bad, are the defendants trespassers CANN
v .

CO .

ab initio ? I am of the opinion they must be so regarded . The FAGA N

proposition established by The Six Carpenters' Case (1610), 4

Co. Rep. 432, that if a man abuse an authority given him by

law, he becomes a trespasser ab initio, still prevails with respec t
to distresses other than distress for rent, although in respect of

distress for rent the benefits of the Distress for Rent Act, 1737 ,
which has given to the landlord on one hand a fair measure o f

protection, and to the party aggrieved full satisfaction for th e
special damage sustained, have mitigated the severity of th e

common law, the same relief has not been extended to the case
of distress for taxes .

Mr. Maclean contended that the rule meant gross abuse, an d
was not applicable to a mistake in law—such as a miscalcula-
tion of time limited by statute . I am unable to agree to that.

The cases decided before the passage of the Distress for Ren t
Act, 1737 (ss . 19 & 20 of 11 Geo . II ., Cap. 19) establish that very IRVING, J .

trifling mistakes, involving no real damage to the articl e
distrained upon, made the distrainer a trespasser ab initio.

Then as to damages. The learned trial judge proceeded on
the ground that the plaintiffs were entitled to recover exemplar y

damages. With that I shall deal presently . But it was argued
before us that the judgment could be sustained on othe r
grounds, and Attack v. Bramwell (1863), 3 B. & S. 520, was

cited by Mr. Martin as an authority for the proposition that i n
the case of trespass ab initio, the measure of damages is the
whole value of the goods seized . Here the value of the good s
sold according to Mr . Welsh is $3,000, but the Company by
buying in at $905 lost nothing more than that sum . The case
of Attack v . Bramwell, supra, did not turn on this point. The

Company and the Government as to the Company's liability for DUFF, J .

taxes, was read .

	

1905

The plaintiffs' manager was examined and stated that the March 17 .

goods seized and sold were of the value of $3,000. The —

	

-
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DUFF, J . question there was, was the plaintiff entitled to recover the ful l

1905

	

value of the goods seized, or only their value minus the sum du e

March 17, for rent ? Here the point is, are the goods to be regarded as o f
the value of $3,000 or of $905, the price realized ? The bailiff i n

FULL COURT
--

	

seizing must be certain that he has seized enough to satisfy hi s
1906 claim : see Crunnell v . Welch (1905), 2 K . B. 650 at p. 653. He

Jan. 25 . should be guided by what they are likely to realize at a tax

CANADIAN sale. If he does not seize enough according to that test, h e
CANNING Co. cannot be said to have made an excessive seizure. No evidencev.

FAGAN was given as to their value by the test I have just mentioned .
In the circumstances of this case, I am of the opinion that th e
value of the goods must be taken at $905 .

If this action had been tried with a jury, it would have bee n

the duty of the judge to have directed them that the proper
measure of damages was the value of the goods taken and sold ,
and that it was a case in which they might properly give th e
plaintiffs an allowance by way of general damages, if the y

thought fit . But I think he should have pointed out the prin-

ciple upon which they should proceed in allowing any damage s
over and above the value of the goods was under what circum-

stances the seizure was made and the inconvenience suffered by
the plaintiffs, having reference to the parties before the court .
The fact that the Provincial Government would ultimately pa y
the amount of damages seems to me to have been assumed, an d

IRVING, J . was given too great a prominence in the case . The great hard-
ship of this case on the plaintiffs strikes me as being to a larg e
degree imaginary . They had ample notice of the intention to
distrain unless they paid . The seizure was purely formal .
Nothing like contumely or insult is complained of, nor was i t
shewn that ten days was unreasonably short . The mistak e
which has rendered these defendants liable was on the construc -

tion of a statute .
I think there should be a new trial, with a view to the assess-

ment of damages, unless the plaintiffs and defendants are abl e
to agree on a sum. In the event of a new trial being necessary ,
the parties should have leave to amend as they may be advised :
see on this point the remarks of DRAKE, J., in Harris v. Duns-

muir (1899), 6 B .C. 505 at p. 517 .
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I have not lost sight of the rule that the Court of Appeal is DUFF, J .

slow to interfere on a question of the amount of damage, but it

	

1905

seems to me in this case we should interfere as the defendants March 17 .
are being visited with the sins of the Government . In this con -

FUI.L COURT
nection I think it should be borne in mind that the initiation of
the distress, that is, the determination of the question whether

	

1906

it was a proper case for distress, or for suit, as suggested by the Jan . 25.

Company 's manager, was a matter over which these defendants CANADIA N

had no control whatever .

	

CANNING Co.

MARTIN, J . : With respect to the point of the length of notice
of sale, I am of the opinion that it was insufficient, mainly o n
the authority of In re North : Ex parte Hasluck (1895), 2 Q.B.
264, cited by me in Rae v . Gifford (1901), 8 B .C. 273 at p. 274
affirmed (1902), 9 B.C. 192 . It is clearly to the benefit of th e
" person primarily interested " so to view the matter .

Then as to damages . I agree with the learned judge that o n
the correspondence it may be assumed the taxes were due, an d
the evidence was taken for the purpose of determining th e
point as to whether or no the plaintiff was entitled to exemplary
damages over and above the amount he paid to recover th e
goods, $905, which were bought in under a friendly arrange-
ment . As the learned judge said :

"I had better hear the evidence . I am rather disposed to think that
the acts of the Government were high-banded, and, that being the case ,
that something ought to be done to mark the disapproval of (this )
tribunal in regard to the transaction . "

After the evidence was taken, the learned judge decided a s
follows :

" I have come to the conclusion in this case that I will give judgmen t
for $1,500. I quite appreciate what Mr. Cane says with regard to Mr.
Fagan, that he was acting under instructions, but the amount I awar d
over and above what the Company paid for the goods is done to mark m y
disapproval of the course which was taken by the taxing officials of th e
Provincial Government which in my judgment was a high-handed and
arbitrary action utterly inexcusable . I think it exceedingly lucky that
these people haven't had a jury to meet	 "

I cite these passages to shew clearly that the sum of $595 ,
being the difference between what was paid for the goods, an d
the amount awarded as damages, was for exemplary damages

v .
FAGA N

MARTIN, J .
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DUFF, J . based upon the fact that instead of suing the Company the

1905

	

Collector has distrained .

March 17 .

	

It is, I feel, an unfortunate thing that when the defendants '

—

	

counsel was asked to explain why the Crown had not sue d
FULL COURT instead of distraining, he did not cite section 87 of the Ac t

1906 which shows that the primary manner contemplated by the
Jan . 25 . statute to collect taxes is to "levy the same with costs, by

CANADIAN distress of the goods and chattels of the person who ought to
CANNING Co .

	

the same, " etc. ; and also section 121, which does notv .

	

pay

FAGAN authorize the Crown to sue for them as a debt unless they

" cannot be recovered in any special manner provided by thi s

Act . "
" Had these provisions been brought to the attention of hi s

Lordship, I do not think he would have thought any more tha n

I do that the case was one which rendered it desirable tha t

exemplary damages should be awarded . And even assuming

that the plaintiffs were willing to be sued before distress I do
not think the Crown should be asked or expected to depar t

from the ordinary course of collection ; to do so indeed, in any

particular case, might establish an awkward precedent, giv e

opportunity for a suspicion of favouritism, and generally rende r

more embarrassing the discharge of a duty already sufficientl y

difficult, and sometimes even unpleasant . I am therefore of th e

opinion that the exemplary damages should be disallowed .

On the other hand, though with some reluctance, I canno t

accede to the contention that the distress must be regarded

other than as a trespass ab initio, and therefore the damage i s

the value of goods, here, as found by the the trial judge—$905 :

Attack v. Bramwell (1863) 3 B. & S. 520 ; Edmondson v .

Huttall (1864), 17 C .B.N.S. 280, and there should also be a

reasonable allowance for the actual trespass itself. The fact
that the goods were bought in does not entitle the defendants

to take advantage of it, other than as an evidence of value, nor

can they deduct the amount of the taxes . It might be other -

wise if it could be held that the result of section 87 was to giv e

a lien upon the goods such as the preferential charge upon lands

by virtue of section 80, but in my opinion the language doe s

not warrant that construction. This point as to the defendant
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having a lien or limited interest in the goods is mentioned by DUFF, J.

Mr. Justice Willes in Edmondson v. Nuttall, supra . It is truly

	

1905

said in 1 Smith 's Leading Cases (1903), 137, that " as it was March 17 .

found that the doctrine of trespass ab initio bore extremely
FULL COUR T

hard on landlords, the Distress for Rent Act, 1737, ss . 19 & 20,

	

--

provided for their relief .

		

1906etc .
Section 87 does not create the relationship of landlord and Jan. 25 .

tenant between the parties, and therefore the defendants cannot CANADIAN

rely on such cases as Biggins v . Goode (1832), 2 C. & J . 363.

	

CANNING Co .

Though what was done here amounted to a technical abuse of FAGA N

authority, yet it was a very pardonable one, for the computatio n
of time is a difficult matter, and as Mr. Justice Chitty said i n

In re Railway Sleepers Supply Company (1885), 29 Ch. D. 204

at p. 208 :

" It is no wonder to my mind that persons who do not read statute s
with care and have not legal knowledge at their finger's ends, shoul d
make a mistake in such a matter as this, but it is better in these cases t o
adhere to settled rules, and I consider that the rule now is settled, and MARTIN, J .

that I am not at liberty to depart from what has been already laid down ."

The result is that the appeal should be allowed and the cas e
must go back for a new trial on the question of what moderate ,
I had almost said nominal, damages should be allowed for th e
bare trespass in addition to the value of the goods .

MORRISON, J. : The notice was clearly insufficient and bad .
The authorities distinguish the creation of a term, which i s
regarded as including the day when the same is created, and th e
limitation of a certain time for the doing of a prescribed act .

The words " ten days at least " mean ten clear days. This
appears to be settled by a line of decisions extending from The
King v. The Justices of Herefordshire (1830), 3 B . & Ald . 581 ;
Zouch v. Empsey (1821), 4 B. & Ald. 522 ; Young v . Higgon (1840), uoRIIISON, J .

6 M. & W. 48, down to the comparatively recent case of In re
North : Ex parte Haslucle (1895), 2 Q . B. 264. In Zouch v .
Empsey, " fourteen days at least " was held to mean fourteen
clear days.

The notice being bad, the defendant is a trespasser ab initio .
Then as to damages. Having regard to the facts of the case

shewing clearly the tendency to affect injuriously the financial
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DUFF, J . status of the plaintiffs by the acts of the defendants, I do no t

1905

	

consider the learned trial judge erred either in giving exemplar y

March 17, damages, or in the amount awarded .

FULL COURT
I would dismiss the appeal .

1906

	

New trial ordered as to damages, Morrison, J., dissenting .

Jan . 25 .

CANADIA N
CANNING CO .

U .
FAGAN

IRVING, J .

1905

Aug . 8 .

THE WEST KOOTENAY POWER AND LIGHT COM -

PANY, LIMITED v . THE CORPORATION OF
THE CITY OF NELSON.

FULL COURT Water record—Grants of water rights to power company and municipality ,

1906

	

conflict of—Riparian rights, doctrine of—Whether in force in Britis h
Columbia—Apprehended damage—Water Clauses Consolidation Act ,

March 6.

	

1897, R .S .B.C . 1897, Cap . 190—B.C. Stats .1899, Cap . 77, Sec . 2, and 1900,

WEST

	

Cap . 44—Damages .

KOOTENAY Having regard to Lord Blackburn's examination of Bickett v . Morris i n
P. & L . Co .

	

Orr Ewing v . Colgahoun (1877), 2 App . Cas . 839 at p . 852 et seq ., and

NELSON
the remarks of Fitzgibbon and Barry, L .JJ ., in Belfast Ropeworks Co .
v. Boyd (1888), 21 L .R. Ir . 560, the law is not that any sensible inter-
ference with the bed of a stream is per se actionable, but that there
must be either actual damage, or a reasonable possibility of damage ,
to give a good cause of action ; and that in determining whether th e
defendant has discharged the onus, regard must be had to the circum-
stances of the case .

Held, further, that in this particular case the defendants had discharge d
the onus, having regard to the evidence taken since the trial by leave
of the Full Court.

A PPEAL from the judgment of IRVING, J., in a trial had before
him at Nelson, August 8th, 1905.

The facts, and the holding at the trial, which are very full y
set out in the judgment of the learned trial judge, may be con-

Statement cisely stated as follows :

Plaintiffs are a power company with certain rights on th e
Kootenay river. Defendants are a municipality, and are con-
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structing above the plaintiff's' canal an electric plant to suppl y
electricity to the City of Nelson. The plan of their operations 1905

includes the excavation of a quantity of rock . So much of this Aug .I8.
rock as they did not require for building purposes they pro -

IRVING, J.

35

FULL COUR T
posed to dump into a pool immediately below, while a portion
of the rock would, of necessity, through blasting, be thrown

	

190 6

into the river both above and below the falls . This undertak- March 6.

ing was authorized by an order in council passed under the WES T

provisions of Cap . 44 of the statutes of 1900 .

	

P
.
.

KOOTENA Y
& & L .. Co .

The plaintiffs alleged that the dumping of the rock would be

	

v .
NELSON

injurious to them by damming up the river and reducing thei r
head of water ; that at high water a large quantity of rock wil l
be carried down to the plant at the lower falls, thereby fillin g
up the canal, injuring the machinery and lessening the supply
of water there, and that their power site at the lower fall s
would be damaged by the deposit of rock and other materia l
brought down at high water.

The evidence established that the defendants were throwin g
the rock and other material excavated on the bank of the rive r
in such a way that the toe of the embankment would be under Statement

high water, and they intended, unless restrained, to deposit th e
bulk of the waste in the river bed in the pool just under th e
upper falls .

It was held by IRVING, J., on the evidence before him, an d
following Bickett v . Morris (1866), L .R. 1 H.L. (Sc.) 47, that i f
there is reasonable prospect that the undertaking of the defend -
ant corporation will produce any damage to the lower riparia n
owner, then there is a right of action, although no actual injur y
is shewn to have resulted from it .

A. H. MacNeill, K.C., and Lennie, for plaintiff Company.
Bodwell, K.C., and P. E. Wilson, for defendant Corporation .

IRVING, J. : The plaintiffs are a power company incorporate d
by Cap. 63 of 1897, and own all the land on the north bank of
that portion of the Kootenay river now under discussion.

By Cap. 77, B.C. Stat . 1899, certain grants of water assigned IRVING, J .

to the plaintiffs were confirmed to them, and they were given al l
the rights and privileges which they would have been entitled
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to if they had been incorporated under Part IV. of the Wate r

Clauses Consolidation Act, 1897 .
They have now in operation at the lower Bonnington fall s

an hydro-electric power plant consisting of a canal 25 feet wide ,

15 feet deep, and 600 feet long, leading from the Kootenay

river above the falls to a concrete dam situate below the falls,

through which dam are placed chutes for the purpose of convey-

ing water to three turbine wheels by which the electricity, som e

5,000 horse power, is at present being generated .

They are now constructing a more extensive hydro-electri c

power plant on the north side of the river at the upper Bon-

nington falls . They are also the owners of a power site on th e

south side of the river at the lower Bonnington falls .

The defendants, the City of Nelson, is constructing on th e

south side of the river, at the upper Bonnington falls, som e

3,000 feet above the plaintiffs ' canal, an hydro-electric plant fo r

the supply of electricity to the City of Nelson. The plan o f

their operations includes the excavation of 17,000 yards of rock .

This rock, or rather so much of it as they do not require fo r

building purposes, they propose to dispose of by dumping into

the Kootenay river in a pool situate below the upper falls .

Some of the rock will of necessity be thrown in the blastin g

operations, into the river as well above as below the upper falls .

The defendants' undertaking is authorized by an order in

council (B. C. Gazette, 6th April, 1905, p . 634) made by th e

Lieutenant-Governor in Council under the provisions of Part IV .

of the Water Clauses Consolidation Act as amended in 1900 ,

Cap. 44. A slight alteration has since been made in the plan b y

substituting vertical setting for the wheels in lieu of a

horizontal setting intended.
The plaintiffs allege that the dumping of rock will be

injurious to them in some of the following three ways : First ,

that the rock will dam up the river at a point called the rapids ,

thereby reducing the head which they, the plaintiff's, woul d

otherwise obtain at their new works at the upper falls. Second ,

that at high water a large quantity of rock and sand will b e

carried down by the current to the plant at the lower Bonning-

ton falls, and will cause the canal there to be filled with rock
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and sand, and thereby injure the machinery and lessen the sup- IRVING, J .

ply of water at that place, or the rock will lodge in the narrow

	

1905

channel, and that the supply of water at the lower falls will be Aug . 8.

materially lessened . And third, that their power site on the
FULL COURT

south side of the river at the lower falls will be damaged by the

	

—
deposit there of rock and other material which will be brought

	

190 6

down at high water.

	

March 6 .

The defendants' authority, derived by order in council, does WEST

not touch the question of the disposal of this rock, permission to KOOTExn Y

throw their waste into the river is not given, nor is the order in

	

V .
NELSOx

council to be read as authorizing the work sanctioned, to b e
done negligently or in such a way as unnecessarily to caus e
damage to plaintiffs . The permission however, does not con -
template a substantial dealing with the bed of the river abov e
the falls, i. e., by constructing a canal to be formed partly in

the river bed with a masonry retaining wall . That part of the
work is not now in question. The complaint is limited to the

disposition of the waste rock .
The contentions raised by the plaintiffs depend to a grea t

extent upon the transporting capacity of the river at hig h
water with reference to rocks and waste material placed in it .

The plaintiffs say that in the years 1898 and 1899 little or no
material was found in their canal, but that in the followin g
years, when a railway contractor in making improvements on
the line of railway caused large quantities of rock to be dumped IRVING, J .

into the river, the quantity of material found in their canal
after each high water was very much increased . The figures
after the high water of 1901 shew that they took out 1,000
yards ; after 1902, 300 yards ; after 1903, 2,000 yards, and after
1904, 2,200 yards, and now, after the high water of 1905—I tak e
it the high water is now over—something like two feet of
detritus is to be found in their canal in front of their racks .

They called seven witnesses who deposed to the above, and, i n
the main, agreed with them that the dumping of rock woul d
increase the tail water in the first pool and so spoil the head o f
water for their new works at the upper falls, or the rocks and
other material would at high water go down the river and ente r
their canal at the lower falls, and that some had already lodged
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in such a position as to injure their property on the south sid e
of the river .

With reference to these annual accumulations in the canal th e
— plaintiffs must remember that it is to be expected that a deposi t

FULL COURT
of silt, sand, stones and gravel will be made naturally by th e

1906

	

river. What the extent is of this natural deposit they have no t
March 6 . informed me. They refuse to say what proportion of th e

WEST material found in the canal was large rock and what was not.
KOOTEN,tY I do not think they are quite frank with me in that respect .P. & L. Co .

v .

	

I think the plaintiffs, perhaps unconsciously, are mistaken as t o
NELSON

the amount of material actually taken out. Where the large
piece of rock which was found in their canal came from I can -
not say. It may have been a relic of the roughly finished work
at the intake, or was never taken out, although I am quite
prepared to believe that it rolled in from the bank . I am
not satisfied that the banks and sides of the canal have been
cleaned off as thoroughly as Mr . Campbell would have me
believe. The tremendous size of this rock would satisfy th e
ordinary labouring man, or even the conscientious foreman, tha t
it could be safely left on the bank . Although I recognize the
tremendous power of water, I can hardly believe that this hug e
piece of rock rolled down the bottom of the river and from a
point some distance above the intake, and mounted up ove r
the precipice left by Gallagher, and so reached the canal .

IRVING, J . The difficulty I have in dealing with the case is that so muc h
is left to conjecture . No measurements of the depth of wate r
in either of the pools below the falls, or in the rapids, have bee n
taken. Nor have I evidence as to the direction of the sub -
surface current. Nor have I definite evidence as to the rate o f
the current, during high water, below the first falls, nor as t o
the character of the bottom of the river between the two falls.
These factors seem to me to be the most important in deter -
mining the transporting capacity of the river and therefore th e
question whether or not there will be injury to the plaintiffs .

That a rapid stream such as the Kootenay, will transport
large quantities of silt, sand and gravel and shingle, and eve n
pebbles, in suspension, and large stones by rolling along the be d
of the channel, cannot be disputed . The rate of progress of an y

3 R

IRVING, J .

1905

Aug. 8.
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particular rock is quite uncertain ; that would depend on its

shape, weight, the character of the bottom, and the velocity of

	

1905

the stream. These four factors would themselves vary from Aug . 8.

time to time, as the shape becomes more rounded ; the weight
FULI. COURT

decreases as the rock becomes smaller, so the retarding forces

	

—

diminish, but the tendency of the river to clear its course by

	

1906

shoving all material down stream remains constant . What will	 march

	

6 .

take place after a rock is thrown into the river is all surmise.

	

WES T

What the effect will be of depositing this large quantity of rock P. & L . co .

on the bed of the stream there are no data to enable me to form

	

v .
NELSO N

a definite opinion .
The witnesses for the plaintiffs, as well as the witnesses fo r

the defendants, were either employees of the parties to the action ,
or were expert witnesses, and in that way are liable to b e

biassed . The experts do not appear to have more bias than tha t
which experience shews us always operates on the minds o f

professional or scientific persons when called upon to give
expert evidence as to matters relating to subjects in which they

are skilled .
The evidence establishes that the defendants are throwin g

rock and other material excavated on the bank of the river i n
such a way that the toe of the embankment will be under hig h
water, and they intend unless restrained to deposit the bulk o f

the waste in the river bed in the pool just under the firs t

falls .

	

IRVING,

	

J .

Their experts say that this embankment will remain there ,
that embankments always remain unless put on a sand bottom ;

that the rocks deposited in the pool will not be washed out .
They are of opinion that if any rocks could by any possibility

be washed out of the pool they would not lodge in the rapid s
but would be carried down. As they know nothing of the
depth of the pool or of the nature of the bottom of the rive r
between the two falls, and as the velocity of the river below th e
falls is admittedly eight or ten feet per second (that is thre e
times the velocity required to move shingle) their evidence doe s
not convince me that no injury will result to the plaintiffs .

On the contrary it seems clear that if they deposit this waste
in the river bed as they propose, a certain amount of gravel,

39

IRVING, J .
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etc., is bound to be carried down, and it cannot be positively

asserted that small pieces of rock will not go down .
If carried down, it is not possible to say that it will all pas s

clear of the plaintiffs' canal. The sudden drop which Gallaghe r

says exists at the mouth of the canal will protect the canal to a
certain extent, but what will happen in the course of time is

impossible to conjecture .
In this state of uncertainty the question of onus of proof is o f

importance. In my opinion the onus is on the defendants. The
plaintiffs' certainty or high probability of a lasting source o f

water is not to be interfered with unless directly taken away b y
legislative authority. It is for the defendants to shew that th e
deposit of some 10,000 yards of material in the bed of the rive r

will not prejudically affect the plaintiffs ' works .

The case of Bickett v . Morris (1866), L .R. 1 H.L. (Sc.) 47 ,
decides that whatever sensibly interferes with the channel o f
the river is actionable, unless the court is satisfied that ther e

will not be any injury resulting from it, either now or hereafter .
If there is a reasonable prospect that it will produce any

damage to the opposite or lower riparian owner, then that give s
a right of action, although no actual injury is shewn to have

resulted from it.
The plaintiffs have not satisfied me that they have received

any injury, but the defendants have not satisfied me that ther e
are no reasonable grounds for apprehending injury. On the
contrary, I feel that the consequence of the defendants dumpin g

their waste into the river will be to aggravate the trouble th e
plaintiffs now experience in dealing with gravel and stone s

which are being swept into their canal by the current, and tha t
there is a reasonable prospect of injury resulting .

It was pressed upon me in argument that it was of public
importance that the City of Nelson should be allowed to pro-
ceed with their work and that the plaintiffs should be left t o
sue for damages when they are able to prove that they hav e
received any. It is of far more importance to the public that

the sacred character which the law attaches to private property
should be respected. Blackstone says :

" So great is the regard of the law for private property that it will not
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authorize the least violation of it ; not even for the general good of th e
whole community .

" . . . . The public good is in nothing more essentially intereste d
than in the protection of every individual's private rights, as modelled b y
the municipal law."

In connection with this last point I would call attention t o

the following remark made by the Lords of the Privy Counci l

in the case of Trinidad Asphalt Company v. Ambard (1899) ,

A.C. 594 at pp . 602-3 :
" One argument was addressed to their Lordships which, perhaps ,

ought to be noticed . It was said that digging for pitch was the common
industry of La Brea, and that if an injunction were granted the industr y
would be stopped altogether . In the first place there is no evidence that
that would be the result . Whatever the result may be, rights of propert y
must be respected, even when they conflict, or seem to conflict, with th e
interests of the community . If private property is to be sacrificed for the
benefit of the public, it must be done under the sanction of the Legisla -
ture, which can, and generally does, provide compensation. If the inhab-
itants of La Brea cannot dig their own pitch without invading thei r
neighbours' rights, it is quite possible that the hope of reciprocal advan -
tage and the apprehension of mutual liability may lead to some arrange-
ment for their common benefit, or the difficulties of the case may induc e
the Legislature to step in and regulate the digging of pitch and th e
management of the pitch lands ."

The injunction will be continued, and the plaintiffs wil l

recover their costs of this action .

The defendant Corporation applied to the Full Court, consist-
ing of MARTIN, DUFF and MORRISON, JJ ., for leave to submi t

fresh evidence as to depths and the force and velocity of th e
current, which was not before the trial judge, and leave wa s

given, MARTIN, J ., dissenting.

The appeal was argued at Victoria before HUNTER, C . J . ,
MARTIN and MORRISON, JJ ., on the 10th and 12th of January ,

1906 .

Bodwell, K.C., for the appellants : This appeal is based upon

three grounds : (1 .) The respondents have not proved any actua l

damage to their property, nor have they shewn that there is any Argumen
t

reasonable apprehension of damage occurring to them ; (2.) The

works which the appellants are carrying on are for the benefi t
of the inhabitants of the municipality of Nelson, and even if it

TRVINO,J .

1905

Aug . S .

FULL COURT

1906

March 6.

WES T
KOOTENA Y
P . & L . Co .

V .

NELSON

IRVING, J .
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IRVING, J . is assumed that some damage may be suffered in the future by

1905

	

the respondents, in consequence of the construction of th e

Aug . 8. appellants ' works, this case is not one for an injunction . The
respondents should be left to their action at law, since damages

March 6. ents, nevertheless he considered under the authority of Bicicet t
WEST v . Morris (1866), L.R. 1 H.L. (Sc .) 47, that they had a right t o

KOOTENA Y
P. & L . Co . prevent the bed of the stream being obstructed . Bickett v .

L6NELSON
Morris, however, is based on the common law doctrine o f
riparian rights, which does not prevail in British Columbia, an d
the appellants therefore contend that actual damage, or a
reasonable apprehension of damage to come, must be proved .
The fact of the plaintiffs' canal filling up, and having to be
cleaned out from year to year, is the result of defective work o n

their part rather than any act of the appellants . The appel-
lants challenge the bona fides of the action, as by the construc-

tion of these works the respondents will lose a customer wort h
$10,000 to $12,000 per annum, and the City will obtain a n

independent lighting system of their own. Only a portion of
the 17,000 yards of rock proposed to be excavated by the City

will find its way, by blasting, into the river, whereas for years
the work of railway construction has been going on and thou -
sands of yards of rock have been thrown into the river . The

Argument contention of the plaintiffs that large pieces of rock from ou r
works were carried down the river in suspension was so unten-
able that it was abandoned at the trial . It is unreasonable to

suppose that pieces of jagged rock from blasting operations ca n
be moved along the bed of the river ; boulders may possibly b e
moved along a clear surface. There are no boulders in plaintiffs '
canal or intake, but there are large pieces of rock, and it i s

evident that these came from the plaintiffs ' own works.
The respondents claim that large masses of rock are carried

by the force of the current a mile or so down the bed of th e
river, across the deep channel and the current of the river, an d
are carried up a steeply sloping bank into the canal . This sug-
gestion is opposed to all the rules of natural law .

The effect of Bickett v . Morris, supra, was very fully dis-

FULL COURT
would be an adequate remedy ; (3.) The learned judge below

1906

	

was not satisfied that any damage would occur to the respond -
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cussed in Orr Ewing v . Colquhoun (1877), 2 App. Cas. 839 at IRVING, J .

pp. 854, 860 and 861. He also referred to McCartney v. Lon-

	

1905

donderry and Lough Swilly Railway (1904), A.C. 301 at p . Aug. 8 .

304, where the case of Swindon Waterworks Company v . Wilts
FULL COURT

and Berks Canal Navigation Company (1875), L.R. 7 H. L . 697 —

at p. 705 is discussed ; Embrey v. Owen (1851), 6 Exch. 353 at

	

1906

p. 368 ; Miner v. Gilmour (1858), 12 Moore, P.C. 156 ; Belfast March 6 .

Ropeworks Co. v. Boyd (1888), 21 L .R. Ir . 560 at pp. 565, 576 WEST

and 579 ; Withers v. Purchase (1889), 60 L.T.N.S. 819 ; Lux v. K
°&°LCo .

Haggin (1886), 10 Pac . 674 at pp. 753-763, where the leading

	

v .
NELSON

English and American cases are cited ; Sampson v. Hoddinott

(1857), 26 L.J., C .P. 148 .

The respondents in this case have not shewn any real dange r

to their works arising from the acts of the appellants . Their cas e

is one of speculation based upon an erroneous application o f

certain scientific laws relating to the power of water to mov e

heavy bodies.

Bickett v . Morris was also discussed in Palmer v. Persse

(1877), Ir. R. 11 Eq. 616 . In all these cases it is shewn that

Bickett v. Morris was decided on the common law doctrine o f

riparian rights.
The case of Doe Anderson v . Todd (1845), 2 U .C .Q.B. 82 at

p. 84, deals with the subject of the introduction of English la w

into a colony . The early settlers of British Columbia had th e
idea, and put it into operation, that any person, whether land Argument

owner or miner, might divert water from a running stream an d
apply such water to a beneficial purpose, and streams were

being constantly diverted and applied to mining purposes : see

Martley v. Carson (1889), 20 S .C .R. 634 at p . 658. It was
sanctioned in the beginning of legislation in this country, and
the right to divert water for mining and agricultural purpose s
to lands away from the stream was always recognized. He
referred to the Proclamations of the 14th of February, 1859 ,

and January, 1860 ; Land Ordinances of 1865 and 1870 ; Cap.

70 R.L. 1871 ; Cap. 144, R.L. 1871 ; the Water Privileges Act,

1892, Sec. 2, and the Water Clauses Consolidation Act, 1897 ,
Sec. 2 .

In this case no proprietary interest of the respondents is
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IRVING, J . invaded. The appellants are performing a lawful act upon

1905 their own land . The respondents cannot be injured unles s

Aug. 8 . their right of access is disturbed, or their power to use th e
water for ordinary purposes is destroyed . They must shew by

the case now rests. They must further satisfy the court that
the injury is of a character which cannot be compensated i n
damages.

W. A. Macdonald, K.C., on the same side, cited Edleston v .
Crossley and Sons, Limited (1868),18 L .T.N.S. 15, on the applica-
tion of Bicicett v. Morris, supra. An injunction should not hav e

been granted on apprehended damage in circumstances such a s
are present here. The question of riparian rights is settled by
the statute ; the Government could, under the provisions of the
statute, divert the whole of this stream .

[MARTIN', J ., referred to Dixson et at . v . Snetsinger (1873), 23
U.C .C .P . 235] .

As to the limits of the land granted to the respondents, h e
cited Coleman v. Robertson (1880), 30 U .C.C.P. 609 at p . 621 .

Argument In the case at bar, the Crown by its grant has defined the line
of the land granted, and we submit that, according to this grant ,
the Crown owns the bed of the river. The respondents hav e
not got any more land than is shewn in the grant : see Barthel
v. Scotten (1895), 24 S.C .R. 367 .

[HUNTER, C. J . : The question at issue is not so much as t o
riparian rights, but whether the river is being made the vehicl e
of possible damage to the plaintiffs by the operations of th e
defendants, which is entirely independent of the question of
riparian rights . ]

A. H. MacNeill, K.C., for the respondents : As to the ques-
tion of bona fides, or mala fides, in bringing this action, th e
plaintiffs have invested some $1,800,000 in their enterprise, an d
it should not be imperilled by the works of the defendants o r

March 6 .	 appreciable damage is occasioned to the respondents by th e
WEST methods employed . Such a condition will not be presumed .

P & L Co. The injury must be a real injury and the fact must be clearl y
"

	

proved by the respondents, upon whom the onus of establishin g
NELSON

FULL COURT
clear and satisfactory proof that the appellants are performing

1906

	

their work in a negligent manner, and that some sensible,
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by any other similar undertakings. On this point he referred IRVING, J .

to Goodson v . Richardson (1874), 9 Chy . App. 221 ; Cowper v .

	

1905

Laidler (1903), 2 Ch . 337 . A power plant, supplying power for Aug . 8 .
commercial purposes, which once becomes subject to interrup -

FULL COURT
tions is bound to suffer in reputation, and consequent loss of

	

—

business. At a trifling extra cost per yard appellants could

	

1906

safely dispose of the rock complained of .

	

March 6.

[Per curiam : It is not necessary for you to shew the cost ,

whether great or small, of disposing of this rock . If you are
certain to be damaged by the appellants' works, you are safe

within the doctrine of Bicicett v . Morris] .

Bickett v . Morris is the Magna Charta of our rights in thi s

action . The doctrine in Bickett v. Morris depends on the righ t
to the use of the land and not the water : see the language of
the Lord Chancellor at p . 53 . It is the encroachment affectin g

the natural flow of the water which is the injuria . He
referred to Orr Ewing v . Colquhoun (1877), 2 App. Cas. 839.

[HUNTER, C .J . : Lord Blackburn's remarks in that case tend
to shew that it is not ipso facto illegal to place an obstructio n

in the stream].

No ; it is ipso facto illegal, unless the party erecting it ca n

shew that there is no possibility of damage . Palmer v. Persse ,
supra, and the cases cited by Mr. Bodwell, are all cases dealing
with the use of the water ; Bickett v. Morris is as to the use of Argumen t
the land ; it is a case decided by English judges, and the Englis h

cases re-affirm Bickett v . Morris : see Belfast Ropeworlcs Co. v.
Boyd (1888), 21 L.R. Ir. 560 at p. 579 ; in Attorney-General v.
Terry (1874), 9 Chy . App. 423, the obstruction complained of

extended three feet into a stream sixty feet wide, whereas here
it is proposed to go forty-five feet out into a pool seventy-fiv e

feet wide .

[HUNTER, C .J . : That was an interference with a navigabl e

stream ; this is a deep hole below a cataract in a mountai n
river] .

Withers v. Purchase (1889), 60 L . T . N. S . 819, was cited
by appellants. In that case defendants wanted to . take
away ; here they want to add to the bed of the stream. He

WEST
KOOTEN A Y
P . & L. Co.

V .
NELSON
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IRVING, J . also referred to Kensit v. Great Eastern Railway Co . (1884) ,

1905

	

27 Ch. D . 122 ; Menzies v . Breadalbane (1828), 32 R .R. 103 a t

Aug . 8. p• 106 .
As to the ownership of the bed of the stream, see Lord v . The

FULL COURT
Commissioners for the City of Sydney (1859), 12 Moore, P .C.

19° '

	

473, shewing that, unless the bed of the stream is specificall y
March 6 . excluded, it goes with the grant ; also The Queen v. Robertson

WEST

	

(1882), 6 S .C .R. 52 at p . 79 .

P d: L Co Even admitting appellants' statement that the blasted roc k
v .

	

complained of will remain where it is now being put, then the y
NEL$oN

are infringing the rule in Bickett v . Morris by interfering wit h
the stream. The rock may jam at the narrows and cause a n
obstruction there, and the filling up of these pools or pot-hole s

will have the effect of reducing our head of water and thu s
interfere with our works.

As to damages, he cited Sheller v . City of London Electric
Lighting Company (1895), 1. Ch. 287 ; Martin v. Price (1894),

Argument 1 Ch. 276 ; Dreyfus v. Peruvian Guano Company (1889), 43

Ch. D. 316 ; Roberts v. Gwyrfai District Council (1899), 2 Ch .

608 ; Hill v. Smith (1865), 27 Cal . 476 at p. 482, affirmed i n
(1867), 32 Cal . 166 ; Canadian Pacific Railway v. Parke
(1899), A.C. 535 .

Appellants are not constructing the works they were author-
ized to construct.

Bodwell, in reply, cited Ormerod v. Todmorden Mill Co.
(1883,) 11 Q .B .D. 155 .

Cur. adv. vult.

6th March, 1906 .

HUNTER, C.J . : The facts as they appeared at the trial ar e
stated in the judgment of the learned trial judge, and there is
no need to repeat them .

The appeal coming on to be heard, the defendants applied fo r
HUNTER, C.J . leave to bring further evidence which could not have been

obtained for the trial owing to the river being too high to mak e
it possible to take any soundings. The motion was granted ,
with the result that, in my opinion, they are now entitled t o
judgment .

The action is for apprehended damage simply, and not for
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actual damage proved to have been done to the plaintiffs' IR vING , J .

property by reason of the operations of the defendants.

	

1905

There is no doubt that the learned judge was quite right in Aug . 8 .
his view that the nature and depth of the bottom of the river

FULL COURT
between the two falls was an important factor to be taken int o
account in coming to a conclusion as to the possibility of rock

	

190 6

being delivered at the plaintiffs ' intake or jamming the river at March 6.

the first rapids, and so reducing the head of the upper falls . No

	

WEST

accurate evidence was before him as to the depth of the pools or KOOTRN
P . & L. co .

the rapids, but the evidence taken since the trial is clear to the

	

V .
NELSON

effect that the upper pool opposite the defendants ' works is o f
sufficient depth and size to make it impossible, unless by a con-
vulsion of nature, for any rock which falls into it by reason o f
the defendants ' projected operations to reach the plaintiffs '
intake.

It is a pool, roughly speaking, 400 feet in diameter at lo w
water, and varies in depth from ten or twelve feet to fifty fee t
or more, being deepest near the south shore on which side th e
defendants' works are being constructed . The plaintiffs ar e
now forced to contend that angular pieces of rock which may
get into this pool either by slipping away from the embank-

ment, or by being deposited by the defendants on the shore o f
the river, or by being discharged into it by blasting, and which ,
having regard to the quantity which the defendants propose t o
blast, cannot by any possibility raise the floor of the pool more HUNTER, C .J .

than a foot or two, will climb up out of the pool onto the floor o f
the first rapids below, which is not more than half the depth o f
the pool, and will either jam there or go on down and visit th e
plaintiffs ' intake . Before the rock reaches the intake, however ,
it will first of all have to go down into a deeper and longe r
pool than the upper one ; it will then have to mount anothe r
rapids, the floor of which is about twelve or fifteen feet highe r
than the bottom of that pool ; it will then have to descend into
another pool which is about 40 feet deep in the centre and
about 1,200 or 1,300 feet long, then strike across the current and
go up hill into the plaintiffs ' intake .

There is no evidence to shew that the rocks through whic h
the Kootenay rolls are less liable to the laws of gravitation than
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IRVINE, J . other rocks except that of the witness who talks of "rocks four

1905

	

feet under water travelling down and not touching anything, "

Aug . 8 . and therefore I must conclude that there is no appreciabl e
danger that they will steeple-chase down the river in the alarm -

FULL COURT
ing manner suggested by the plaintiffs .

1906

	

As to jamming up the rapids and so reducing the head, it wil l
March 6 . be time enough to complain of that when the defendants ' opera-

WEST tions are conducted on so gigantic a scale as to threaten to rais e
KOOTEN o . the bottom of the pool to the level of the floor of the rapids.P. ~ L . C

v .

	

No doubt a river like the Kootenay carries, and will inevit-
NELSON

ably carry down a large amount of detritus from different
sources during the year, and especially at high water, and th e

plaintiffs will always have to make provision against it, but th e
quantity of matter that will be contributed by reason of the

defendants' operations as explained to us will be so minute in
amount as to make it easy to apply the maxim de minimis .

I notice that the case is overloaded with the opinions o f

experts, but in view of the evidence which was not before th e
learned trial judge, I am glad to think they need now have no

terrors for us if we but resort to the knowledge which is com-
mon to us all .

I may say I am not favourably impressed with the raison

d ' etre of this suit, and having regard to the fact that the estab -

lishment of the defendants ' undertaking means the loss of on e
BUNTER, C .J . of the plaintiffs ' largest customers, and that the plaintiffs wer e

baffled in their attempts, under colour of the Mineral Act, to
occupy the sites of the defendants ' plant in order to obtain a
monopoly of the power of the river, this last attempt to harras s
the defendants should not receive any encouragement from thi s
Court by a strained application of the rule laid down in Bickett
v . Morris . Taking the Lord Chancellor's opinion as the rulin g
opinion, no doubt the Lords in that case laid down the rule that
any interference with the bed of the stream may give a caus e
of action to any other riparian proprietor who is likely to b e

injured thereby, and that upon such proprietor complainin g
of the interference, the onus is on the other party to shew tha t
there is no real ground for apprehension . But like all decisions
which lay down a general principle, the language of the judges
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must be taken sub niodo, and regard must be had to the circurn- IRVING, J .

stances of the particular case . It is obvious that an erection

	

1905

which would create a serious obstruction in a creek like the Aug . 8 .

Kilmarnock (which the official report says was not more than
FULL COURT

two feet deep in that part of its course under discussion, an d
the report in 14 L.T.N.S . says was 58 feet wide) would not be

	

1906

seriously considered in the case of a river like the Columbia or March 6 .

the Fraser except under the most peculiar conditions . A large

	

WES T

boulder, which would be lost in one of the abysses of the p''c'sT.Ng.
Kootenay, if thrown into the Kilmarnock at the spot dealt with

	

v .
NELSO N

in the decision, would split up the current with every prob-
ability that one or other bank would be eroded to the damag e
of the riparian owner . It is plain, therefore, that care should b e

taken in applying a decision which sprang out of litigation over
a shallow creek to a river of the dimensions of the Kootenay ,
and in this case I think it is clear that the plaintiffs canno t
reasonably apprehend any injury from the operations as a t
present conducted by the defendants .

But Mr. MacNeill, relying on certain language to be found i n
the speeches of Lords Cranworth and Westbury, contended tha t
Bickett v. Morris in effect decided that he was only called upon
to shew that the defendants had sensibly interfered with th e
bed of the river, and that such interference was ipso facto
actionable. But having regard to Lord Blackburn's examina-
tion of that case in Orr Ewing v . Colqnhoun (1877), 2 App.""TER ,
Cas. 839 at p . 852 et seq . ; and the remarks of Fitzgibbon an d
Barry, L.JJ., in The Belfast Ropeworks Co . v. Boyd (1888), 2 1
L.R. Ir. 560, I think the contention cannot be maintained and
that the law is not that any sensible interference is per se
actionable, but that there must be either actual damage or a
reasonable possibility of damage to give a good cause of action ,
and that in determining whether the defendant has discharge d
the onus, regard must be had to the circumstances of the par-
ticular case. In this case, as I have already said, the additiona l
evidence has made it perfectly clear that the plaintiffs canno t
reasonably apprehend any damage from the proposed opera-

tions, and the extra amount of silt which may be brought dow n
the river as the result is so small that it may be neglected .
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It was contended by Mr . Boclwell that the common law i n
relation to riparian rights was not introduced into this Province ,
and that in any event, having regard to the true construction o f
their grants, the plaintiffs were not riparian proprietors withi n

the scope of the Lords' decision. It is, however, unnecessary
for me to consider just now how far, if at all, these contention s
are sound, as I am prepared to decide this case on the assump-

tion that the common law as to the rights of riparian proprietor s

obtains in this Province except so far as altered by statute, and

that the plaintiffs are riparian proprietors within the scope o f
Bielcett v . Morris, and giving that decision, as I understand it,

full force and effect .
In my opinion, the appeal should be allowed, and the action

dismissed without prejudice to any future action by th e
plaintiffs.

MARTIN, J. : In the first place, it is necessary to determin e
whether or no the English law respecting the rights of riparia n
owners is or was " from local circumstances " inapplicable
within the meaning of the English Law Ordinance, 1867, R.L .
B.C. (1871), Cap . 70, or rather of the original Proclamation o f
November 19, 1858 . That Proclamation is as follows :

"It is therefore hereby enacted and proclaimed by the Governor of

British Columbia that the Civil and Criminal Laws of England, as th e
same existed at the date of the said Proclamation of the said Act, and s o
far as they are not, from local circumstances, inapplicable to the colon y
of British Columbia, are and will remain in full force within the sai d
Colony, till such times as they shall be altered by Her said Majesty in
Her Privy Council, or by me, the said Governor, or by such other Legis -
lative Authority as may hereafter be legally constituted in the said Colony ;
and that such Laws shall be administered and enforced by all prope r
Authorities against all persons infringing and in favour of all persons
claiming protection of the same Laws . "

It was made at Fort Langley on the same day that the Gov -

ernor, the judge (Mr . Justice BEGBIE), and other high official s
took the oaths of office at that Fort, when the new Colony o f
British Columbia was formally established. It should be
remembered that the adjoining colony of Vancouver Island ha d
a Governor since 1849 (Blanshard) and that his Court wa s
established on 2nd December, 1853 : see Attorney-General v . E.
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& N. Ry . Co. (1900), 7 B .C. 221 at pp. 233-4. The Colony of IRVING, J .

Vancouver Island was founded in 1843 by the Hudson 's Bay

	

190 5

Company, with the erection of the .Fort at Victoria, but long Aug . s .

before that time the same company had many permanent estab-

	

-
FULL COURT

lishments west of the Rocky Mountains in what is now the

	

—

mainland of this Province ; a list of them may conveniently be 1906

seen in the San Juan Boundary Arbitration Case, submitted to march
6.

the German Emperor—British Case (1873), 2nd Statement, WEST

p . xxv. Fort Langley itself, the first seat of Government of the K& IL. Co.
new Colony of British Columbia was founded in 1827, and the

	

v .
NELSO N

dates of the founding of many other forts will be found in th e

British Columbia Year Book, 1897, p . 73 . I mention these facts
to shew that the question does not depend, as was suggested ,

upon the habits or customs of miners, for English law wa s
brought here by the early settlers long before the discovery of

the precious metals, for the various dates of which see 1 M .M.C . ,
Historical Preface, p .v .

In the reference above given in the San Juan Boundary Case ,
at p. xxii ., there is a note on the former jurisdiction of the

Court of Upper Canada to the Pacific, and in a series of article s
on the rise of law in Rupert 's Land in Vol . 1 of Western La w

Times (1890), pp. 49, 73 and 93 (referred to in Clement 's Can-
adian Constitution, 2nd Ed ., 366) I have dealt at length wit h
the same subject, and at p . 93, cite the case of La Pierre, who
was transmitted from this side of the Rocky Mountains to Can- "IARTIN, .' .

ada for trial under the Canada Jurisdiction Act, 1803, charged
with cannibalism and murder committed near the source of th e
Columbia river . Later, further and more complete jurisdictio n
was conferred on July 2nd, 1821, by the "Act for regulatin g
the fur trade and establishing a criminal and civil jurisdictio n
in certain parts of North America " : 1 & 2 Geo . IV., Cap. 68 .

This question of the introduction and application of Englis h
law was considered at length by Mr. Justice Killam in Sinclair

v . Mulligan (1886), 3 Man. L.R. 481, affirmed on appeal (1888) ,
5 Man. L.R. 17, and applying it and, inter alia, the cases of Doe
Anderson v . Todd (1845), 2 U.C.Q.B . 82 ; and Jex v . McKinne y
(1889), 14 App. Cas . 77, to the hereinbefore mentioned circum-
stances, I am of the opinion that the English law respecting the
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rights of riparian owners was applicable to this country . It is

interesting to note that the California case cited by Mr.

MacNeill, Hill v. Smith 0865), 27 Cal . 476, shews that the

Supreme Court of that State reached a similar conclusion i n

1865 .

Then as to the right to the bed of the stream derived by th e

plaintiff from its Crown grant. The appellant contends tha t
the grant should be construed as though the boundary was

defined by metes and bounds to stop at the water 's edge with

nothing beyond . After an examination of the cases cited, I a m

of the opinion that it was not the intention here to so restrict th e
grant, but that the conveyance, according to the small plans

thereto attached, meant that the land was to extend generall y

to river bank, in the customary manner in the case of non -

navigable streams, and that therefore the grantees should tak e
to the middle of the stream, on the principle laid down in Lord

v . The Commissioners for the City of Sydney (1859), 12 Moore ,
P.C. 473 and The Queen v . Robertson (1882), 6 S.C.R. 52, 2

Cartw. 65, particularly at pp . 102-6 in the judgment of Mr .

Justice Strong. The nature of the Kootenay river at th e
points in question is even more in accord with this view tha n

was the Miramichi in the latter case as described by the Chief

Justice at p. 86, and yet the Supreme Court experienced n o

difficulty in applying to it the English common law rule . This
case comes within the general principles stated by Chief Justic e

Wilson in Coleman v. Robertson (1880), 30 U. C. C . P. 609 at

p. 620 :

" A grant of land to the river, or margin or edge of it, or to the bank ,
or along the river, will prima facie carry the grant to the medium filu m
aqua . "

Coming then to the main branch of the case . The plaintiff

relies on Bicleett v . Morris (1866), L .R. 1 H.L. (Sc.) 47 ; 14 L.T.

N.S . 835 ; but the defendant contends that this case is no t
within that decision and alternatively that the effect of th e
Water Clauses Consolidation Act is to deprive it of any force i n
the circumstances. Also, it is urged, that subsequent cases hav e
explained that decision so that we must apply it in a mor e
restricted sense than would appear from an unaided perusal of
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it. Several cases were cited and I have examined them all and IRVING, J .

must confess I find it difficult to say what is the precise effect of

	

190 5

them, so much do they vary in circumstances as well as in Aug . 8 .

expression . In Orr Ewing v. Colquhoun (1877), 2 App. Cas .
FULL COURT

839, there is no doubt that some of the language used by Lord —

Blackburn would materially limit the effect of Bickett v . Morris ; 190 8

but one member of any court could not in the guise of explain- March 6.

ing a binding decision refine it away or narrow its scope . And WEST

in any event he is not by any means fully supported in his P . & L .
I . & L . o

Co .
views by Lords Hatherley and Gordon, the former of whom says

NELSO N

" that case itself was of a totally different character from th e

case raised here" (p. 845), and the latter at p . 853, says :

" And I understand the principle of Bickett v . Morris to be that where
an erection is a present sensible injuria to the proprietary right of th e
owner of the other part of the alveus, or of the opposite bank of a runnin g
stream, he may have it removed on the ground that there is a presen t
injury to the right of property, if it is impossible to predicate that it may
not produce serious damage in future, though the complaining party is not
yet in a position to qualify present damage . "

This definition of an injury, without present damage, to a

right of property is in favour of the plaintiff. The case of

Palmer v. Persse (1877), Ir . R. 11 Eq . 616, afterwards con-

sidered in Belfast Ropeworics Co. v. Boyd (1888), 21 L.R. Ir .

560, places a construction upon Bickett v . Morris which is als o

in favour of the present plaintiff (p . 623), but it may be said

that it does not consider what the effect of Orr Ewing v. MARTIN, J .

Colquhoun may have been . Edleston, v. Crossley and Sons, Lim-

ited (1868), 18 L.T.N.S. 15, is of no assistance because it does

not state what Vice-Chancellor Wood thought the general prin-

ciple was, and it was distinguished on the facts . In Withers v.

Purchase (1889), 60 L.T.N.S. 819 at p. 821, Mr . Justice Kekewich

said that Bickett v. Morri s
" recognizes the de minintis rule while establishing the principle (see judg -
ment of Lord Westbury) that it is not necessary to prove that damage ha s
been sustained, or is likely to be sustained . The real question here, as i n
every such case, is, whether, having regard to all the circumstances, th e
acts complained of may reasonably be considered to import injury present
or prospective to the party complaining . There is no occasion for this pur -
pose minutely to investigate the acts of the defendants . "
Perhaps the case most in favour of the appellants ' contention is
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IRVING, J .

1905

Aug . 8 .

Belfast Ropeworks Co. v. Boyd, supra ; but in my opinion
uncertainty is introduced into the whole decision because of th e
remark of Lord Justice Fitzgibbon (p . 580), who, after stating

his opinion on the real decision, excepts it "at least in any othe r
FULL COURT

case than that of ex adverso or immediately adjacent proprie-
1906

	

tors ." Now, in the case at bar the plaintiff is proprietor i n
March 6 . both these senses, and the ground affected by the alleged wrong-

WEST

	

ful acts is building land of a peculiar and exceptional value ,
IiOOTENA Y
P . L. Co . being the site of a very extensive and costly power plant. I

v .

	

mention this fact because some language in certain of the case s
NELSON

seems inferentially to lay stress on a building value as bein g
important in certain circumstances. My own view of Bickett
v . Morris is more in accord with that of Vice-Chancellor Chat-
terton as expressed in Palmer v. Persse, supra, but I quite
realize that the point is so far from clear that Mr . Bodwell may
very plausibly, at least, argue the contrary, and I should b e
glad if a question of this importance and difficulty should be se t
at rest by a higher tribunal . To read that case alone, it seem s
to be clear what the court intended to hold as a general prin-

ciple . Lord Westbury says, p . 838 :

" My Lords, this is a case of very considerable importance, because, a s
far as I know, it will be the first decision establishing the important prin-
ciple that a material encroachment upon the alveus of a running strea m
may be complained of by an adjacent or an ex adverso proprietor withou t
the necessity of proving either that damage has been sustained, or that i t

MARTIN, J . is likely to be sustained from that cause."

And later on :
" It is wise, therefore, in a matter of that description, to lay down th e

general rule that, even though immediate damage cannot be alleged, eve n
though the actual loss cannot be predicted, yet if an obstruction be mad e
to the current of the stream, that obstruction is one which constitutes a n
injury in the sense that it is a matter the court will take notice of as a n
encroachment which adjacent proprietors have a right to have removed ."
Some of Lord Cranworth 's language is peculiarly applicable t o
the present ease :

"Rivers are liable at times to swell enormously from sudden floods an d
rain, and in these cases there is danger to those who have buildings nea r
the edge of the bank, and indeed to the owners of the banks generally, tha t
serious damage may be occasioned to them . It is impossible to calculate
or ascertain beforehand what may be the effect of erecting any building i n
the stream so as to divert or obstruct its natural course ."
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And agai n
" Lord Benholme says truly that what may be the result of any buildin g

in the alveus no human being knows with certainty . The owners of th e
land on the banks are not bound to obtain or to be guided by the opinions
of engineers or other scientific persons as to what is likely to be the conse-
quence of any obstruction set up in waters in which they all have a commo n
interest. There is in this case, as in all such cases there ever must be, a con -
flict of evidence as to the probable result of what is done . The law does
not impose on riparian proprietors the duty of scanning the accuracy o r
appreciating the weight of such testimony. They are allowed to say ` We
have all a common interest in the unrestricted flow of the water, and w e
forbid any interference with it .' This is a plain, intelligible rule, easil y
understood and easily followed, and from which I think your Lordships
ought not to allow any departure . "
He goes on to say that the court would not " speculate on a n
infinitesimal obstruction," or as the Lord Chancellor puts it :

" If the encroachment is not of a slight and trivial but of a substantial
description, it must always involve some risk of injury . "
And again :

" But any operation extending into the stream itself is an interferenc e
with the common interest of the opposite riparian proprietor, and there -
fore the act being prima facie an encroachment, the onus seems properly
to be cast upon the party doing it to show that it is not an injuriou s
obstruction ."

Herein the obstruction extended somewhat, and would, if it
had not been prevented by an injunction, have extended furthe r
into the stream itself, and admittedly upon what is the alveus

thereof. It is impossible to say what the effect of the obstruc-

tion would have been upon such a stream as the Kootenay. It
is not what is to be expected at low water, but what may hap -

pen at ordinary high water that has to be taken into account ,
and one witness stated that he estimated the maximum flow a s

being thirty times greater than the minimum . Nor should I be
at all surprised if this were the case, though I wish mor e

evidence was before us on this most important point . It is hard
to conceive what would be the effect of such a terrific force an d

body of water .
Applying the foregoing rule to the circumstances, I am unabl e

on all the facts now before us, as well as those before the learne d
trial judge, to hold that there is not a reasonable apprehension
of danger resulting from the defendant 's operations. Nor can I
see that this view of the plaintiff 's rights is altered by the
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sections of the Water Clauses Consolidation Act to which w e
are referred . In my opinion this appeal really turns upon th e
question of onus. If Bickett v . Morris means that such is cast
upon the defendant, then the plaintiff is entitled to succeed ; but
otherwise judgment should be in favour of the defendant .

March 6 .

	

MoRRISON, d. : The plaintiffs were incorporated on the 8th o f
WEST

	

May, 1897, by chapter 63 of the statutes of that year .
KOOTENA Y
P . & L . Co. Water grants had been made in 1897 to certain person s

v

	

named McArthur at points known as Bonnington falls, nearl y
NELSON

midway between the Kootenay and Arrow lakes on the Koot-
enay river . These grants were assigned to the plaintiffs an d
were confirmed to them in 1899 by chapter 77 of the Acts o f
that year and the plaintiffs now hold them as if they had been
incorporated under Part IV . of the Water Clauses Consolidation
Act, 1897 .

Pursuant to their corporate powers the plaintiffs acquire d
land along the banks of the Kootenay river between the upper
and lower Bonnington falls in 1900, and at present are operatin g
a power plant erected at the lower falls and are constructing a n
additional plant at the upper falls on lot 1,396 on the north
bank, some 3,000 feet distant from the lower falls .

On lot 5,282 on the south bank opposite to and about 65 0
feet distant from the said lot 1,396, the defendant, the City of

MoRRISON, J . Nelson, a patron of the plaintiffs, is erecting a power plant of it s
own pursuant to powers in that behalf conferred upon it by the
Legislature. In the construction of this plant the plaintiff s
allege that the defendants are proceeding so negligently an d
illegally as to create a menace to their works, and as their
counsel stated in argument they are depending in their actio n
against the defendants not upon their right to the flow of wate r
but rather upon their rights as riparian owners to the soil o r
their portion of the alveus of the river. And applying, as they
understand it, the principle in Bickett v . Morris (1866), L .R. 1
H.L. (Sc.) 47, they contend that the onus is upon the defendant s
to shew there is no irjuria or no reasonable apprehension of
damage.

It seems to me, having regard to the situation and conditions
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prevailing here and to the scope of the legislation respecting the IavING, J .

powers of the plaintiff Corporation, that the case of Bickett v .

	

1905

Morris, supra, does not apply and is readily seen to be dis- Aug. 8 .

tinguishable. It may be well to recall in considering that case

what the Earl of Halsbury, Lord Chancellor, said in the course
FULL cousT

of his judgment in Quinn v. Leathern (1901), A .C. 495 at p. 506,

	

1906

that " a case is only an authority for what it actually decides ." . March 6 .

In Bickett v . Morris, supra, there was not nor could there be any WEST

question as to the title to the bed of the stream, which, by the p & L Co
way, being only two feet deep, was susceptible of being wholly

	

v .
NELSON

diverted. In the present case the title to the bed of the river i s

in question. The grants of land along the river bank to th e

plaintiff Company were given by the government for the pur-
poses of their corporate powers, and the Company by its Act o f

incorporation in dealing with realty is restricted to the acquisi-
tion of such lands as may be used for the purposes contem-

plated by the Legislature.

" The presumption that, by a conveyance describing the land thereb y
conveyed as bounded by a river, it is intended that the bed of the rive r
usque ad medium filusn should pass, may be rebutted by proof of surround -
ing circumstances in relation to the property in question which negativ e
the possibility of such having been the intention" : Duke of Devonshire v .

Pattinson (1887), 20 Q.B .D . 263 .

This is an established doctrine not only in England but in th e

United States of America also : The Queen v. Robertson (1882),

6 S.C.R. 53 at p . 94, per Gwynne, J .

	

MORRISON, J .

What are the conditions here ? The Kootenay river, parti-

cularly at the locus in quo is a turbulent, powerful strea m

(and practically incapable of being wholly or substantiall y

diverted owing to the topography of the country throug h

which it flows and the character of the soil as well as

the great volume of water), connecting the large river expan-

ions known as the Kootenay and Arrow lakes in th e

mountainous portion of British Columbia. The Kootenay

lake serves as a natural reservoir for the waters of the

Kootenay river which finds its way down through gorge s

and canyons, and over falls and rapids to the lower waters o f
Arrow lake, a distance of some thirty miles. The general char-
acter of the banks of the river, particularly at the points in
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was unrecorded and the lands were Crown lands .
Now the physical conditions existing in that locality preclude

the idea that this river or those lands can be used for any pur-

pose other than one over which the Legislature has primary and
exclusive control, and for the acquisition or exercise of an y
right or title thereto, the restricted leave, licence or grant o f
the Legislature must first be obtained .

The plaintiffs were created for the purpose of developin g
water power at those points on the river and disposing thereof ,
and incidentally they are granted certain lands on the banks o f
and adjacent to the river . In granting such lands in my opinio n
it was not necessary to express in terms that the grant does no t
cover the bed of the river. There is clearly an implied reserva-
tion, based upon the situation and condition of the land as wel l

MORRISON, J . as the purpose for which it was granted : The Queen v. Robert-
son, supra, at p . 94 .

There was no evidence before the learned trial judge herei n
as to the depth of water in the pools below the falls or in th e
rapids, nor as to the character of the bottom of the river
between the falls, i . e., between the operations of the defendant s
complained of and the works of the plaintiffs at the lower falls ,
and in the absence of this evidence he could not find that the m
was likely to be any injury to the plaintiffs. This additiona l
evidence which was ordered to be taken when the case wa s
before us first on appeal, and which was not before the tria l
judge, is now taken into consideration, and it satisfies me tha t
the contention of the plaintiffs cannot prevail as to the likeli-
hood of damage to them arising from the deposit of even th e

IRVING, J . question herein, which are about midway between the Kootenay
1905

	

and Arrow lakes, is precipitous and rocky, and the channe l

Aug . 8 . studded with projecting rocks. From the soundings made afte r
the case had come to appeal, the river bed appears to be

FULL COURT
extremely irregular; some portions being of a depth of more tha n

1906

	

60 feet. Owing to the turbid, inaccessible nature of the pools ,
march 6 . as they are called, at the foot of the falls, the soundings could

WEST not be completed . The width of the river here varies from 800
KOOTENA Y

P. & L . Co. feet to 75 feet. I gather from the evidence and statement o f
counsel that up to 1897 the water of the Kootenay at this poin t

NELSON
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maximum quantity of rock into those deep pools by the defend- IRVING, J .

ants . But it is admitted by Campbell, the plaintiffs ' super-

	

1905

intendent, that now the defendants are depositing their rock Aug. 8 .

along the bank of the river above low water mark, and then he
FULL COURT

speculates as to what may become of it in the event of high

	

—

water. 1906

The soundings in the body of the upper pool range from 14 March 6 .

feet to 50 feet, and near the defendants' works, opposite their
oWOKdump,

	

a

	

nsoundings could not be taken owi ng to the depth of water P
.
. & & L .. co .o

.
and other adverse conditions. At the outlet from this is a

	

v .
NELSON

narrow rapid in which soundings could not be taken, and at th e
foot of the rapids the soundings ranged from 26 to over 60 feet .

The river here has a very irregular bottom, shewing depths of

over 60 feet and 26, 50, 40, 27, 37, 35, 25, 37, 23, 40 feet, and o n

the next rapid a little over three feet. At the foot of thi s
second rapid the depths appear to be equally irregular, ranging

from 7, 9, 23, 23, 15 to 40, 45 feet in the centre and then risin g
to 20, 28 feet, and just by the rapids to 20 and 23 feet an d

opposite the intake of the plaintiffs' canal which is up against
the north bank of the stream and is away from the thread of

the stream or current which it overcomes, to 4, 6, 8, 15 feet ,
getting deeper towards the centre of the rapids and away from

the intake. The current, opposite and running by the intak e
with a depth of 23 feet is at the rate of 2 .3 miles per hour.

Even assuming that the current would be sufficiently strong to MORRISON, J .

carry the large, heavy, jagged rocks which might be dumped
into the upper pool along the stream 's serrated bottom, yet i t
would be asking us to ignore every law of natural philosoph y
to hold that when those rocks are opposite the plaintiffs ' works
the current would relax its grasp and would permit them to
glide to one side into plaintiffs' intake .

The learned trial judge did not find that the plaintiffs had
received any injury from the defendants ' operations. There is
no evidence to satisfy me of negligence on the part of th e
defendants . The acts complained of are the necessary result o f

the works authorized by the statute, and the possibility o r
improbability of injury is extreme and remote .

The court puts forth its power only when substantial injury
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or reasonable expectation of injury arises : Behrens v. Richard s
(1905), 2 Ch . 614, and the onus in this case is on the plaintiff
to shew that either exists .

I would allow the appeal .

1906

	

Appeal allowed, Martin, J ., dissenting.

March 6 .

WES T
KOOTENA Y
P . & L . Co .

V .
NELSO N

60

IRVING, J .

190 5

Aug . 8 .

FULL COURT

IRVING, J .
(In Chambers)

LEVY v. LEVY .

Divorce — Practice—A,fadavit of documents—Discovery tending to ske w
adultery .

190 6

March 20 .

LEVY
v .

LEvY

Statement

Judgment

In a petition for dissolution of marriage, the respondent applied for a n
affidavit of documents :

Held, on the respondent filing an affidavit shewing that discovery is no t
sought for the purpose of proving the adultery of the petitioner, bu t
for the purpose of discovering documents relating to the matters i n
question, other than the misconduct of the petitioner, that discovery
ought to be ordered .

SUMMONS for an order for discovery in a petition for disso-
lution of marriage, argued before IRVING, J ., in Chambers, a t
Victoria, on the 20th of March, 1906 .

Walls, for petitioner.

Helmcken, K.C., for respondent .

IRVING, J . : Having regard to the language used by Lindle y
and Bowen, L . JJ., in giving judgment in Redfern, v. Redfern

(1891), P. 139, I am of opinion that discovery both by affidavi t
of documents and interrogatories may be ordered . But discovery
will not be required of a party to divorce proceedings when it i s

sought for no other purpose than to prove such party guilty of

adultery .

In the present case the petitioner charges the wife wit h
adultery. She in her answer sets up desertion and adultery by
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him. She now applies for an affidavit of documents, but files IRVING, J .
(In Chambers )

no affidavit in support of her summons .

	

—

Under the circumstances I shall direct the application to stand

	

190 6

is reason to believe that the petitioner has in his possession o r

control documents relating to the matters in question in th e

cause, other than his adultery, and (2 .) that the affidavit o f

documents is required for the purpose of discovering suc h

documents, and not for the purpose of tending to prove hi s

adultery. I think that unless an affidavit of this kind is file d

by the applicant an order for discovery would be regarded, b y

Lindley, L.J., as " oppressive and unjust . "

Note :—The affidavit having been filed, the order for discovery issued .

MACLEAN v . THE CORPORATION OF THE CITY O F

Municipal law—Section 79 Municipal Clauses Act, R .S .B .C .1897, Cap . 144
—By-law—Majority of three-fifths of votes polled for—Section 88—Per-
sons entitled to appear on proceedings to quash .

Certain persons not qualified, and others, not authorized, having voted o n
a City by-law granting electric lighting and water franchises : —

Held, that the by-law was defective and must be quashed .
Held, further, that only the applicant to quash and the Corporation, hav e

a status before the court on proceedings to quash .

MOTION to quash a by-law of the City of Fernie, argue d

before IRVING, J ., at Victoria, on the 14th of March, 1906 .
The municipal council of the City of Fernie passed a by-la w

granting to the Crow 's Nest Pass Electric Light Company a
franchise to instal a system of electric light in the said City, an d
provide a supply of water for the inhabitants thereof, the Cit y
on its part agreeing to grant to the Company, for a period o f

over in order that I may be satisfied by affidavit (1 .) that there march	 20 .

LEV Y
v .

LEV Y

IRVING, J .

FERNIE .

	

1906

March 14 .

MACLEA N
v .

FERNI E

Statement
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ten years, such rights exclusively even as against the Corpor -

1906

	

ation .

J. H. Lawson, appeared on behalf of the Company, an d
J. A . Macdonald, K.C., for the motion to quash, took the pre-

liminary objection that, under section 88 of the Municipa l
Clauses Act, R.S .B .C . 1897, Cap . 144, as enacted by section 24,
Cap. 52 of the Statutes of 1902, no person except the applican t
and the Corporation had any status before the court on proceed-
ings to quash a municipal by-law .

IRVING, J ., sustained the objection .

Macdonald, on the merits, submitted that the by-law

should be quashed on the ground that it had not received a
majority of three-fifths of the vote polled, as required by section
79 of the Municipal Clauses Act ; that some twelve or more
persons who voted on the by-law were not qualified to vote ,
their names not being on the assessment roll, and that G . G. S.
Lindsay and W. Barclay, who voted on the by-law, claiming t o
so vote as the representatives of their respective companies ,
were not thereunto authorized as required by the Act .

A . K. McPhillips, K.G., for the Corporation.

IRVING, J., held that, on the material submitted to him, th e
by-law required a majority of three-fifths of the votes polled t o
support it, and that it had not received that number ; that
Lindsay and Barclay, not having been duly authorized td vote ,
their votes were disqualified ; that at least eight persons vote d
whose names were not on the assessment roll and were not dul y
qualified electors. So that, even if a bare majority would sup -

port the by-law, rejecting those who were not qualified electors ,
there was not such a bare majority in this case, and the by-la w

would therefore be quashed with costs against the Corporation .

By-law quashed .

IRVING, J .

March 14 .

MACLEA N

FERNI E

Argument

J udgmen t
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CIZO W SKI ET AL. v . WEST KOOTENAY POWER AND auNTEa, C .a .
(In Chambers )

LIGHT COMPANY, LIMITED .

Practice—Rule 34 of Workmen's Compensation. Rules, 1904, object of—
Security for costs .

The object of rule 34 of the Workmen's Compensation Rules, 1904, is t o

make the proceedings under it subject to the same rules as an

action .

APPLICATION by respondents in proceedings under th e

Workmen 's Compensation Act, 1902, for security for costs o f

such proceedings, heard at Vancouver before HUNTER, C.J ., in

Chambers, on the 23rd of April, 1906 .
A request for arbitration, with particulars annexed, had bee n

duly filed with the District Registrar of the Supreme Court a t

Nelson on behalf of Marcin Cizowski and Parascievia Cizowski ,

the father and mother of the deceased workman . The appli-

cants, as appeared by the particulars, both resided in Austria ,

out of the jurisdiction .

W. S. Deacon, for the respondents : By rule 34 of the Work -

men's Compensation Rules, 1904, the proceedings are to be

deemed an action. The court has jurisdiction to order security

for costs if there is an appeal : Hall v . Snowdon, Ifabbuerd tzru. d

Co. (1899), 68 L.J ., Q .B . 363 ; and also, it is submitted, for cost s
of the proceedings when the applicants are out of the juris-

diction .

S. S. Taylor, K.C, ., for the plaintiffs : The court has no juris-
diction to deal with costs of arbitration proceedings under th e

Workmen 's Compensation Act ; its jurisdiction is confined t o
nominating the arbitrator, who disposes of all questions of costs .

While the Supreme Court Rules are made to apply to this pro-
cedure, they only refer to the conduct of the proceedings by th e

arbitrator . The English cases directing security in appeals are
explained by the fact that when the cases go to appeal, they are

1906

April 23 .

CIZOWSa i

V .

WEST

KOOTENA Y

Statement

Argument
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HUNTER, c .a . then In the court and subject to Its usual procedure . There is
(In Chambers)

no reported English case where security prior to appeal has been

HUNTER, C .J. : The object of rule 34 is to make the proceed-
ings subject to the same rules as an action in this regard .
The respondents are entitled to security . The amount wil l
be $100 .

Application allowed.

MORRISON, J . MUNICIPALITY OF SOUTH VANCOUVER v. RAE.
(In Chambers)

1906

	

Reeve, authority of to bring action in name of municipality—Resolution of

March 23 .

	

Council-Substantial compliance with .

A municipal council having resolved to join in an action already launched
against defendant, the reeve, after consultation with the solicitor, gav e
instructions to commence an independent action on behalf of th e
municipality .

Held, that as the municipal council had shewn an intention to su e
defendant, the action of the reeve was a substantial if not a stric t
compliance with that intention .

APPLICATION by defendant to set aside a writ of summons
on the ground that plaintiffs' solicitor had not been instructe d
to bring the action, argued before MORRISON, J., at Vancouver ,
on the 23rd of March, 1906 .

An action had been commenced by one Joyce against defend -
ant to recover certain moneys alleged to have been illegally pai d
to him, while reeve of the plaintiff Municipality, for the Muni-
cipality, and for penalties .

The municipal council passed a resolution authorizing th e
joining of the Municipality in the suit with Joyce . The reeve ,
in consultation with the solicitor on the record, decided to dis -

1906
ordered .

April 23 .

CIZOWSKI

WEST
KOOTEN A Y

SOUT H
VANCOUVER

V .
RA E

Statement



XII .]

	

BRITISH COLUMBIA REPORTS .

	

65

continue the action by Joyce, and bring a fresh action in the MoRRISON, 3 .
(In Chambers)

name of the Municipality, which is this action .

	

—
1906

Brydone-Jack, for defendant : There was no authority March 23 .

except that given in the resolution, and joining in an action with SOUTH
Joyce was very different from commencing a fresh action, in VANCOUVER

which the municipality alone would be responsible for costs .

	

RAE

Reid, for plaintiff Municipality : The reeve had general

authority, and could instruct the solicitor, and, further, th e

question of authority being one between solicitor and client ,

could not be raised by defendant.

MoRRISON, J. : The intention of the Municipality to bring a n

action against Rae appeared from the resolution, and although Judgment

what was done was not a strict compliance with the resolution ,

yet its intention was substantially carried out.

Application dismissed .
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IRVING, J . STONE v . ROSSLAND ICE AND FUEL COMPANY ET AL .

ROSSL AN D
ICE AND

	

plaintiff, the proceeds of which ought to have been, but were not ,
FUEL. Co .

	

applied in reduction of the debt :
Held, that where a point is one of fact, or of mixed law and fact, it canno t

be raised in the Court of Appeal for the first time unless the court i s
satisfied that by no possibility could evidence have been given which
would affect the decision upon it ; but where the point is wholly one
of law, such, for instance, as the construction of a statute, it may be
raised for the first time on appeal subject to such terms, if any, as
the court may see fit to impose .

D. on being sued on certain promissory notes to which he was a party, de -
fended the action, setting up an arrangement between himself and th e
Fuel Company that he was to be a surety merely for them to th e
plaintiff ; and that as the plaintiff was aware of this at the time h e
accepted the notes, he, D ., was relieved by the plaintiff giving the
Fuel Company an extension of time .

Held, on the facts at the trial (affirmed on appeal) that, in order that D .
escape his liability on this ground he must shew that there was a bind -
ing agreement arrived at between his creditor and himself for valuable
consideration, and that in the circumstances there was here no suc h
agreement .Decision of IRVING, J ., affirmed .

APPEAL from a ,judgment of IRVING, J ., delivered on the 19th
of December, 1904, in an action tried by him at Nelson on th e
11th of October, 1904 .

The defendant Dolan, who carried on a wood yard, being, i n
the January of 1904, indebted to the plaintiff in the sum ofStatement
$3,806 .16, arranged to transfer the wood yard and its business
to the defendant Fuel Company .

As soon as the plaintiff heard of this sale, he went to Dolan

1904
.Appeal—Ground not distinctly raised at trial—Question of fact—Promissor y

Dec . 19 .

	

notes—Extension of time for payment—Release of co-maker—Surety

FULL COURT

	

Collateral security—Credit for sums realized.

	

1906

	

D ., who was with others jointly indebted to the plaintiff on certain
Jan. 25 .

	

promissory notes in relation to the transfer of a business as a goin g
concern, did not in his pleadings, nor at the trial, until the close o f

STONE

	

the evidence in the case for both sides, raise the point that he

	

v .

	

claimed a lien on certain merchandise in stock, which was sold by the
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who informed him fully what he was about to do, viz . : that he IRVING, J .

was about to transfer the business to the Fuel Company, who

	

1904

would assume his liability to the plaintiff . The plaintiff refused Dec . 19 .

to accept these people as his debtors in the place of Dolan, but
FULL COURT

he agreed to take, and did take from the defendant and the

Fuel Company three joint and several notes for $1,156 .63 each,

	

1906

payable respectively in February, March and April . Dolan was Jan . 25 .

unwilling to be a party to the notes, either as maker or indorser, STON E

but the plaintiff insisted upon his signing as a joint maker. The RoSSLAN D

February note was met in due course, but when the other two 1cE AN D
FUEL CO .

notes fell due, the Bank of B. N. A., who held them for

collection, received from the Fuel Company renewals for 9 0

days, giving notice to the defendant of the non-payment of th e

original notes:

During the 90 days' extension, the Fuel Company made an

assignment for the benefit of its creditors.

The plaintiff recovered judgment by default against the Fue l
Company and the other defendants. The defendant Dolan, who Statement

defended the action, contended that as the arrangement made
between him and the Fuel Company was that he was to be a

surety merely for them to the plaintiff, and that as the plaintif f

was aware of this at the time he accepted the notes, he, Dolan ,
was relieved by the plaintiff giving the Fuel Company a n

extension of time .

A. H. MacNeill, K.C., for plaintiff.

Hamilton, for defendant Dolan.

IRVING, J . [after stating the facts] : The argument on behalf

of the defendant Dolan is based on Pooley v . Harradine (1857) ,

7 El . & B1 . 431 ; and Greenough v . McClelland (1860), 2 El . &

B1 . 424 . In those cases, the defendants, who escaped on th e
ground that they were sureties, had received from the plaintiff IRVING, J.

no value or consideration whatever . In the present case Dola n
was originally the sole debtor ; the notes were given for his

debt. The plaintiff, when it was proposed to him that he shoul d
accept the Fuel Company as his debtor in substitution for the

defendant Dolan, refused to do so. He also refused to accept
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"After some considerable time an arrangement was made between Si r
Charles Oakeley and Kynaston, without any communication with th e
representatives of Sherard, to extend the time of payment for a period o f
three years ; the time was accordingly extended, and the question is, wha t
was the effect of the extension of that time, whether it discharged th e
representatives of Sherard from their liability ? Now, in consequence o f
an arrangement which took place between the representatives and th e
new partnership, they stood in the character of sureties, and the principl e
of law is this, that where a creditor gives time to the principal, there bein g
a surety, without any communication with the surety, and without th e
consent of the surety, it discharges him from liability, because it place s
him in a new situation, and exposes him to risk and contingencies which
he would not otherwise be liable to."

That decision has been discussed again and again . In Swire
v . Redman (1876), 1 Q.B.D. 536, Blackburn, J ., spoke of the
doctrine laid down as consistent neither with justice nor wit h
common sense ; but the case of Rouse v. Bradford Banking
Company (1894), A .C . 586, re-affirmed the doctrine of Oakeley
v . Pasheller. In Canada, also, the question has been much
debated. In Bailey et al . v . Griffith (1877), 40 U.C .Q.B . 41 8
and again in Birkett et at . v. McGuire et at. (1881), 31 U.C.C.P .
430 ; in appeal, 7 A.R. 53 ; the judges differed among themselve s
as to the fairness of the principle involved in Lord Lyndhurst' s
decision . In Manitoba the court was also divided : see Munroe
v . O'Neil (1884), 1 Man . L.R. 245. But the principle seems well -
settled to-day that when two or more persons, bound as ful l
debtors, arrange either at the time when the debt was con-
tracted, or afterwards, that as between themselves one of them
only shall be liable as a surety, the creditor, after he has notice
of the arrangement, must do nothing to prejudice the interest s
of the surety in any question with his co-debtors . The principle
upon which that doctrine is founded does not depend upon a
contract, but upon its being inequitable in the creditor know-
ingly to prejudice the rights of the surety against the principal .

IRVING, J . from Dolan a note made by the Fuel Company indorsed by
1904

	

Dolan.

Dec . 19 .

	

In Oakeley v. Pasheller (1836), 4 Cl . & F . 207; 10 Bligh, N.S.

F UL 1, COURT 548, Lord Lyndhurst at p . 589, said in a case where the joint
and several makers of a bond given to secure a debt were both

1906
principal debtors :

Jan . 25 .

STON E
V .

RASSLAN D
ICE AN D
Fu EL Co .

IRVING, J .
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The defendant to escape on this ground must s pew that there IRVING, J .

was a binding agreement arrived at between his creditor and

	

1904

the principal debtor for valuable consideration .
I am not satisfied that there was a binding agreement on th e

plaintiff to give time to the Fuel Company, for this reason : the
renewal notes, or what are alleged to be the renewal notes, wer e

taken by the Bank from the Fuel Company on the understand-
ing that they would be signed by the defendant Dolan, to

whom the bank had given notice of the non-payment of th e
original notes ; and further, the bank continued to hold th e

original notes. Under these circumstances, can it be said the
plaintiff had bound himself to give the Fuel Company time so

as to prevent Dolan proceeding against the Fuel Company ha d

he wished to do so ? The retention by the plaintiff of th e
original notes goes to negative the idea that the new notes wer e

finally accepted as a binding agreement . Furthermore, I am

not at all sure, owing to the fact that the defendant Dolan ha d

his covenant or promise of indemnity from the Fuel Company ,

that his rights could have been in any way prejudiced. But as

to this the evidence is very meagre . Judgment will therefore

go for the plaintiff .

The appeal was argued at Vancouver on the 9th of November ,

1905, before HUNTER, C .J., MARTIN and DUFF, JJ .

Hamilton, K.C., for appellant (defendant Dolan).

A. H. MacNeill, K.C., for respondent (plaintiff) .

Cur. adv. volt .

25th January, 1906 .

DUFF, J. : In this appeal I have to deliver the judgment o f

the Chief Justice and myself.
The appellant advances two contentions in support of hi s

appeal .
He says, first, that he is relieved from the liability to be sued

upon the promissory notes which are the subject of this action ,

because of the fact that (he the appellant standing in the rela-

tion to the plaintiff of a surety only for the debt of the defend -

ants Craddock and Leard upon these notes), the plaintiff by no

Dec . 19 .

FULL COURT

1906

Jan. 25 .

STON E
V .

RossLAN D
FUEL AND

ICE Co .

IRVING, J .

DUFF, J.
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1904

Dec . 19 .

FULL COURT

190 6

Jan . 25 .

STON E
V .

ROSSLAN D
FUEL, AN D

ICE CO .

DUFF, J .
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agreement with the principal debtors bound himself to give
time to them for the payment of the debt without the consen t
of, and without reserving his rights against, the appellant ; and
second, that the plaintiff holding a charge on certain cordwoo d
the property of the principal debtors, as security for the debt i n
question, realized certain sums from the sale of the cordwood ,
which ought to have been applied (and were not) in reductio n
of the debt, and that the judgment ought therefore to be varied
by directing an account of these moneys .

As to the first of these propositions, we agree with ou r
brother Irving, that the facts in evidence do not support the
inference that such an agreement was entered into .

As to the second, we are not prepared to say that fragment s
of the evidence as it now stands might not be so pieced together
as to frame for their defence a seeming support ; but in our
opinion it is not now available to the defendant . It is not
pleaded, and the defendant cannot therefore have the benefit o f
it unless the issue raised by it was, in fact, threshed out at th e
trial, and the pleadings treated as amended for that purpose ; or
unless it is a contention which we can properly allow the appel-
lant to raise for the first time on appeal .

It was only at the close of the argument, after the evidenc e
adduced by both sides had been given, that the point was
brought to the attention of the trial judge, who, up to that
moment, was not aware that such a point was relied on ; and
notwithstanding the fact that some evidence may be said t o
have been admitted which seems relevant only for the purpose
of establishing the contention, it is clear that it was never until
that moment distinctly propounded ; and that the plaintiff's
ease was not shaped to meet it. There is, therefore, no groun d
for saying that the issue raised by this defence was, at the trial ,
treated as one of the issues involved in the litigation, or tha t
the course of the trial was directed towards its determination .

Nor is it a defence which can be set up by this defendant fo r
the first time in the Court of Appeal .

We think the net result of the authorities may be stated t o
the effect that where a point is one of fact, or of mixed law an d
fact, it cannot be raised in the Court of Appeal for the first
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time unless the court is satisfied that by no possibility coul d
evidence have been given which would affect the decision upo n

it ; but that where the point is wholly one of law, such as, fo r
instance, the construction of a statute, or amounts only to a n

additional argument, it may be raised for the first time in

appeal subject to such terms, if any, as the court may see fit to

impose . As examples of decisions of the first class we may

refer to Connecticut Fire Insurance Company v . Kavanag h
(1892), A.C. 473 at p. 480 ; The Tasmania (1890), 15 App . Cas.

223 at p. 225 ; Ex parte Firth (1882), 19 Ch . D. 419 at p . 429 ;
Karunaratne v . Ferdinandus (1902), A .C. 405 at p. 409 ;
Loosemore v . Tiverton and North Devon Railway Co. (1882),
22 Ch. D. 25 at p . 46 ; Page v . Rowdier (1894), 10 T.L .R. 423 ;

Borrowman, Phillips and Company v. Free (1878), 48 L .J. ,
Q.B. 65 at p. 68 . And for examples of the second class, se e

Bayley v. Fitzmaurice (1857), 8 El . & Bl. 664 at p. 679 ;
Cooper v. Cooper (1888), 13 App. Cas. 88 ; Misa v. Currie
(1876), 1 App. Cas. 554 at p . 559, and the cases referred to i n

the argument in the last mentioned case.

We also think that in this case the appellant has brough t

himself under the operation of the principle laid down by Lord
Halsbury in Browne v . Dunn (1894), 6 R . 67 at p . 76, that is to

say, having the point present to his mind, he deliberately

refrained from bringing it clearly forward, and must therefor e

be taken to have elected to stand or fall on the other ground .

In our opinion, therefore, the appeal should be dismissed wit h

costs.

MARTIN, J . : So far as concerns the first point argued, I am

of the opinion that the decision of the learned trial judge shoul d

stand .

The second point is not considered in the judgment, and som e
discussion arose as to whether it had been raised at the trial ;

the appellant's counsel assured us it had been, and I find on
referring to the learned judge that he had a note of it, but tha t

the respondent 's counsel did not, so far as his notes shewed, deal
with it, which doubtless led to its being overlooked . Certain

portions of the evidence given at the trial without objection

7 1

IRVING, J.

190 4

Dec . 19 .

FULL COURT

1906

Jan . 25 .

STON E
r .

ROSSLAN D
ICE AN D
Flinn Co .

DUFF, .1 .

MARTIN, J .
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could only have been adduced in support of such a contention ,
and therefore we should, I think, consider the point as fairly
open to the appellant. The effect of that evidence is that the
appellant Dolan legally and equitably should have been credite d
with the value of three hundred cords of wood at $4.25 a cord
$1,275 .

The appeal, consequently, should be allowed .

Appeal dismissed, Martin, J., dissenting .

Practice—Writ issued against extra provincial, unlicensed company, unde r
FULL COURT

	

Part VII. of the Companies Act, R .S .R .C . 1897, Cap . 44—Computatio n
—

	

of time for entering appearance—Application for leave to serve e x

April 26 .
	 Section 146 of the Companies Act, R .S .B .C . 1897, Cap . 44, defines an un-

YOUDALL

	

licensed and unregistered extra-provincial company . Section 147 pro-

THE

	

vides that any writ or summons . . . . may be served as against th e
TORONTO

	

company by delivering the same at Victoria to the Registrar of th e
AND B . C .

	

Supreme Court . Section 148 enacts that it shall be the duty of suc h
LUMBER Co

. Registrar to cause to be inserted in four regular issues of the Britis h
Columbia Gazette, consecutively following the delivery of such writ o r
summons to him, a notice of such writ or summons with a memor-
andum of the date of delivery, stating generally the nature of the relief
sought, the time limited and the place mentioned for entering a n
appearance . Section 149 enacts that after such four issues the delivery
of such process to the Registrar as aforesaid shall be deemed, a s
against the defendant company, to be good and valid service of suc h
writ or summons :

weld, in the case of an issue of an ordinary eight-day writ under Part VII . ,
that it is the duty of the Registrar to notify the defendant in the pub-
lication in the Gazette that the time for appearance is eight days afte r
the fourth publication .

Per IRVING, J . : As the writ is a writ for service on a foreign corporation ,

72

IRVING, J .

1904

Dec . 19 .

FULL COURT

1906

Jan . 25 .

STON E
V .

ROSSLAN D
ICE AN D

FUEL Co .

MORRISON, J . YOUDALL v. THE TORONTO AND BRITISH COLUMBIA
1905

Oct . 9 .

LUMBER COMPANY, LIMITED .

1906

	

juris—Rules of Court, application of to proceedings under Part VII.
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without the jurisdiction, application to a judge for leave to issue the MORRISON, J .

writ and proceed under the Act is necessary before any writ is issued .

	

190 5

Decision of MORRISON, J ., reversed .

	

FULL COURT

APPEAL from the judgment of MoRRlsoly, J ., on an application

	

190 6

argued before him in Chambers at Vancouver, on the 22nd of April 26 .

February, 1906, to set aside and vacate a certain judgment
YOUDALL

obtained in default of appearance on the 9th of October, 1905 .

	

v .
TH E

Defendant Company have their head office in Toronto, Ontario, TORONTO

and at the time of the proceedings in question were not re is- AND B. C .
' LUUM B MBER CO .

tered or licensed under the Companies Act of British Columbia ;
nor had they any authorized agent to represent them Rn thi s
Province .

Plaintiff issued the usual eight-day writ against them for

$10,000 for commission in respect of the sale of certain of thei r
timber limits in British Columbia . This writ was delivered to
the Registrar of the Supreme Court, who, pursuant to section s
147 and 148 of the Companies Act, 1897 (Cap . 44, R .S.B.C. 1897),
inserted the following notice in four issues of the British Colum-

bia Gazette, commencing on the 27th of July, 1905 :
" `The Companies Act, 1897 . '

" III the Supreme Court of British Columbia .

Statemen t

The judge in giving leave would limit the time within which appear -
ante should be entered .

	

Oct . 9 .

"Between
" Hugh Youdall, plaintiff ; and The Toronto and British Columbia

Lumber Company, Limited, Defendant .
" To The Toronto & British Columbia Lumber Company, Limited (an

unlicensed and unregistered extra-Provincial Company) .
" Take notice that the above named plaintiff has commenced an actio n

against you in this honourable Court in which he claims to recover a
judgment against you for the sum of $10,000 commission for the sale o f
certain timber limits in Clayoquot and Barclay districts, Britis h
Columbia .

" An appearance to the writ may be entered on or before the 28th day
of July, 1905, at the office of the District Registrar, Vancouver, B . C .

" Service of the above process was made against you on the 21st day o f
July, 1905 .

" Dated this 21st day of July, A .D . 1905.
" B . H . TYRWHITT DRAKE ,

" Registrar Supreme Court . "

On the 6th of September, 1905, an affidavit of non-appearanc e
was filed. On the 14th of September, Dun', J., made an order



THE
TORONTO on the 15th of November the defendant moved to set aside thi s

AND B. C .
LUMBER Co . judgment.

1906 On the 5th of October, 1905, the Registrar certified the
April 26 . amount due to the plaintiff to be $10,000 . On the 9th of

YOUDALL October, upon further order, final judgment was signed an d
V .

	

execution thereon followed on the 14th of November, 1905, an d

74
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MORRISON, J . that the plaintiff be at liberty to prove the amount of the deb t

1905

	

claimed by him before the District Registrar at Vancouver, an d

Oct . 9 . that upon such proof the plaintiff be at liberty to sign fina l
judgment for the amount as found by the Registrar, and costs

to be taxed.

Senkler, K.C., in support of the application .

David Grant, contra .

MoRRIsoN, J . [after reciting the facts] : From the materia l
before me it appears that the defendant Company was on the

5th of April, 1903, granted a charter by Cap . 119 of the Revised
Statutes of Canada, being the Companies Act, under the nam e
of The Toronto and British Columbia Lumber Company, Lim-

ited, capitalized at one million dollars, with power to purchase ,
acquire, hold and sell timber lands and limits, and to cut and
remove same, and generally to carry on the business of lum-
berers, timber merchants, and manufacturers of timber and
lumber in all its branches. Clause (d .) empowers the Compan y

MORRISON, J . to carry on at the town of Sidney and the City of Victoria, B .C . ,
the business of milling and grinding flour and dealing in grain
and flour. The chief place of business within Canada is the
City of Toronto, Ontario .

One member of the board of directors resides in Victoria, B .C . ;
another, White, made prolonged visits to British Columbia i n
the interests of the Company. The Company was not licensed
or registered in British Columbia .

The defendants acquired large tracts of timber lands i n
British Columbia, and had negotiations for the disposal of them
from time to time with the plaintiff on a basis of 10 per cent .
commission on sales effected through his instrumentality . A
sale was made by the defendants of certain limits situate i n

British Columbia for which the plaintiff claims his commissio n

FULL COURT
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of 10 per cent. as indorsed on the writ, which was issued and MoRRIBON, J .

served as above.

	

The defendants acquired timber limits, erected 1905

mills and employed workmen, solicitors and agents in Britis h
Columbia in connection with their interests here.

Oct . 9 .

Defendants' counsel in moving to set aside the judgment
FULL COURT

herein based his application mainly on the contention that the

	

1906

writ was not properly issued, leave not having been first April 26 .

granted, and that substituted service will not be allowed where YOUDAL L

the writ cannot be personally served as a matter of law, and he

	

TAE
cited a number of cases which in view of Part VII . of the TORONTO

Provincial Companies Act have in m opinion no a licabilit UMB B . C .
y

	

PP

	

y LUMBER Co .
except in support of what was done in this case.

The writ was duly and properly issued . A writ may be
issued without leave, but then there cannot be substitute d
service, in the absence of some statutory provision regulating
service of process : Fry v. Moore (1889), 23 Q .B .D. 395 at p . 379
et seq. ; Haggin v. Comptoir D 'Escompte de Paris (1889), ib .
519. But here there is such a statutory provision, viz., 61 Viet . ,
Cap. 44, Part VII ., regulating not the issue but the service of
process .

The defendants respecting certain properties within the juris-
diction had dealings with the plaintiff, who resides within th e
jurisdiction, whereby the plaintiff earned a commission withi n
the jurisdiction, giving him a right of action here : Hoerler v .
Hanover Caoutchouc, Gutter Percha, and Telegraph Works MORRISON, J .

(1893), 10 T.L.R. 22 .

The obvious intention of the Legislature, it appears to me ,
was to facilitate the pursuit of an unlicensed and unregistered
extra-provincial company " which has done, entered into o r
made any act, matter, contract, or disposition giving to an y
person . . . right of action in any court in this Province " :
section 146 .

It is also contended that the time within which appearanc e
was to be entered was limited in the writ to eight days from
the 21st of July, and that the notice in the Gazette did no t
appear there published until the 27th of July, the appearance to
the writ as it is claimed falling due on the 28th of July. But
the service provided by the Companies Act is not effective until
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MORRISON, J . the notices have all appeared in four issues of the Gazette ,

1905

	

in this case the 17th of August .

Oct . 9 .

		

Section 147 of the Act enacts that service may be made b y

' delivering the process at Victoria to the Registrar of th e
FULL COURT

1906

April 26 .

YOUDALL
v .

TH E
TORONTO

AND B. C .
LUMBER Co . synchronize

insertion of the notice in the Gazette .

The service in this case is substituted service, it may be of an
extraordinary kind, but yet sanctioned by the Legislature to

meet the condition created by the risk the defendants took i n

MORRISON, J . not availing themselves of the requirements of the Companie s

Act before commencing their operations in British Columbia .
I am satisfied the defendants had knowledge of the plaintiff' s

claim and of his intention to invoke the aid of the courts her e
to realize it, and having regard to the intention of the Legis-

lature, as evidenced by the scope of the Act, I dismiss th e

application with costs.

The appeal was argued at Vancouver on the 26th of April ,

1906, before HUNTER, C.J ., IRVING and DUFF, JJ .

Wilson, K.C., and Bloomfield, for appellants (defendants) :

There should have been an application to a judge for leave t o
issue a writ out of the jurisdiction, or for substituted service .

There was no such application made. Although the Companie s
Act provides for substituted service, yet it does not abrogat e

Argument the Rules of Court ; and the notice given should have containe d

a proper limitation of time to enable defendants to appear .

He was stopped .

,Sir C. H. Tupper, K. C. (David Grant, with him), for re-

spondent (plaintiff ), called upon as to notice : We are bound t o

follow the statute literally . If we had proceeded in any other
way than we dicj, it could have been said that we had not fol-

lowed the statute .

Supreme Court, and after the advertisement of this fact appear s

in four issues of the Gazette then such service shall be valid .

The real time limited for appearance is the expiration of th e

four weeks required for advertising in the Gazette.

I find nothing in the sections of the Act referred to whic h
says that the time limited in the writ for appearance mus t

with the date of the expiration of the four weeks '
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[HUNTER, C.J. : The statute evidently intended that the time MoRR1soN, a .
should commence after the expiry of the notice which consti- 1905

tutes the service ; that is within " eight days from the time of
this

	

he
Oct . 9 .

service of

	

writ, "

	

may appear.]
FULL COURTUnder the section (147) an eight day writ can issue and is

deemed served as against the Company by being delivered to

	

1 906

the Registrar of the Court at Victoria . Then compliance by the April 26 .

Registrar with the provisions of sections 148 and 149 is deemed YOUDALL

to be good and valid service.

	

THE
[HUNTER, C .J. : Then the effect of your argument is that TORONTO

AND B . C .
after the expiry of eight days, the Company has no right to LUMBER Co .
enter an appearance ? ]

No right. That is one of the penalties they must pay for no t
complying with the law by appointing an agent here an d
registering under our Act. They did not do so, therefore the
Legislature says we will constitute the Registrar your agent fo r
the purposes of service . There is no necessity to apply to a
judge for leave to issue a writ against such a company. It is
true that the plaintiff cannot do anything towards expeditin g
judgment on the writ until the four issues of the Gazette hav e
run, but during that time the defendant would have the righ t
to go before a judge and ask to be let in .

[Per curium : It should not be a matter of leave or grace
that a man may come in and defend an action against him . ]

That extra time, those four issues of the Gazette, is allowed Argument

after default, so to speak, so as to give the defendant an oppor-
tunity to come in .

[IRVING, J . : I think this is a case for an application for an
ex juris writ. ]

Section 147 and the others should be read together ; "any
writ" would include that which we have issued ; and if an eight-
day writ can issue under that section, the whole question i s
solved .

Wilson, in reply : This is a case for substituted service on a
foreign corporation . He cited Fry v. Moore (1889), 23 Q.B.D.
359 ; Wilding v. Bean (1891), 1 Q.B. 100 ; Jay v. Budd (1898),
1 Q. B . 12 ; Western Suburban and Notting Hill Permanen t
Benefit Building Society v. Rucklidge (1905), 2 Ch. 472.
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MORRISON, J. HUNTER, C.J. : Speaking for myself, I think that all the

1905

	

proceedings subsequent to the issue of the writ itself must be

Oct . 9. set aside on the third ground taken in the notice of appeal :

That the notice of said writ of summons published in the B . C . Gazett e
FULL COURT

of the 27th of July and the three following issues of the said Gazette, is
1906 defective in that it limits the time for appearance to the 28th day of July ,

April 26 . 1905, contrary to said sections 148, 149 and 150, Chapter 44 Revised Statute s
of British Columbia, 1897 .

v

	

It was very strenuously urged before us by Sir Charles tha t
THE

	

the effect is that the ordinary writ is issued, which prescribe s
TORONT O

AND B . C . the ordinary time for service ; that the service is complete by
LUMBER Co. delivering the document ; that the actual time for entering

appearance is limited to eight days ; and while it is true that
the plaintiff cannot take any proceedings until the four issues o f
the Gazette have been published, still the defendant has n o
right to enter an appearance after the eight days except b y
leave of the Court . The net result of that would be that th e
Legislature has commanded the publication of a process for three
times for no purpose that can be effectual except to communicat e
to the defendant that the time within which he was allowed t o

HUNTER, U .J . appear has expired. The service of the process is only inchoat e
when the writ is served and does not become consummate or
effectual, under section 149, until after the publication of the
process in the four issues of the Gazette. That being the case
it is the duty of the Registrar to notify the defendant in th e
publication in the Gazette that the time for appearance is eigh t
days after the fourth publication of the process in order to notify
the defendant clearly and distinctly as to the time within whic h
he should enter his appearance . That not having been in th e
notice in question, there was therefore no compulsion on these
people to come in, and there was consequently no valid process
on which to proceed to judgment .

IRVING, J . : I agree with the Chief Justice that the pro -
visions of the Act have not been carried out .

IRVING, J . In my opinion, as the writ in a case of this kind is a writ fo r
service on a foreign corporation without the jurisdiction, appli-
cation to a judge for leave to issue the writ and proceed unde r
this Act is necessary before any writ is issued . The judge in

YOUDALL



XII.]

	

BRITISH COLtTlVIBIA REPORTS .

	

79

giving leave would limit the time within which appearance MRmsoN, J .

should be entered .

	

190 5

Oct . 9 .
DUFF, J. : I agree . I have only to add that we cannot give

effect to the contention of the plaintiff as to the construction of FULL COURT

these sections without concluding that the Legislature intended

	

1906
by these provisions to direct that a notice should be issued April 26 .

under section 148 requiring an appearance to a writ of summon s
before the service of it is complete, and before the defendant

Yor.DALL

could possibly know whether it was intended validly and legally
TO

THE
RONTO

to effect service upon him . To my mind that is a construction AND B . C .

which gives an effect to the Act which it is not to be supposed
LUMBER Co .

the Legislature intended, and is not the necessary result of the
language employed. If the rules do not permit the issue of a

writ in which the time limited for appearance is longer tha n
eight days, then these sections may, and in my opinion ought DUFF, J .

to be, read as impliedly conferring that authority in cases i n

which it may be necessary in order to follow the procedur e
prescribed by the Act.

Appeal allowed .
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IRVING, J.

	

MADDEN ET AL. v. DIMOND ET AL.

1905

	

RUDOLPH v. MACEY.

July 22 . Company law—Control of company— Purchase of mineral claim by

FULL COURT

	

directors for illegal object—Fraudulent scheme—Knowledge of by vendor
—Duty of directors—Illegal conduct of—Meetings of directors—Quorum .

1906

Jan . 25 . As fiduciary donees of their powers, the directors of a company are boun d
to exercise them bona fide for the purposes for which they were con-

MADDEN

	

ferred ; and generally the corporate body to which they owe this duty
v .

	

is entitled, in the case of a breach of it, to invoke the remedial actio n
DI'.4fOND .

	

of the court .RUDOLPH
v.

	

A director acting in a certain way, with the primary object of deriving an
MACEY improper personal advantage, financial or otherwise, cannot save him -

self by shewing that his action was also of benefit to the company. If
the circumstances are such that his actions are equivocal, and open to
two constructions, he must, seeing that he is in a fiduciary capacity, be
prepared to shew beyond all reasonable doubt the single-mindedness of
his intentions .

Decision of IRVING, J ., affirmed .

APPEALS from the judgment of IRVING, J., who by arrange-

ment of counsel tried five actions at Nelson in July, 1905 .
All five actions were between persons connected with a mine

known as the Providence mine situate near Greenwood, at whic h
town resided Law, McIntosh, Caulfield, Fuller and Macey, the

three first named being directors of the Providence Mining Com -
pany. The following, viz. : Madden, Fitzgerald, Rudolph,

Scully and Heney, were shareholders in the Company, and
resided at Chicago .

The contest was between the Chicago shareholders on the on e
Statement hand, and the Greenwood shareholders on the other, for the

control of the mine.
In the first action tried, viz. : Madden v . Law, the following

facts were proved : that Caulfield, one of the directors, went t o
Chicago in October on business of his own ; that his expenses

amounted to $294.65 ; that in order to recoup him for this out -
lay his two co-directors, Law and McIntosh, who were als o

co-partners with him in a general store, paid him out of the
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Company 's funds, and put through two entries in the Com-
pany 's books by which the fact that the payment had been
made by the Company was concealed . Judgment was give n
that the Company should recover the sum of $294.65 so
improperly paid . No appeal was taken from that decision .

The case of Madden v . Dimond, now under appeal, was th e
second in the series.

The action was commenced on the 5th of October, 1904, by
Madden on behalf of himself and all other shareholders of th e
Providence Mining Company, other than the defendants, agains t
the Providence Mining Company and certain other individuals ,
to set aside a purchase of a mine called the Dimond fraction,
made on the 27th of September, 1904, by four directors, viz . :
Caulfield, Peet, Macey and Law, at a meeting held on the 26t h
of September, 1904. At the time of the purchase the Dimon d
Fraction was un-Crown granted, and, as found by the trial ,judge ,
appears to have been comparatively worthless . The purchase
was made from the defendant Dimond for 1,600 shares in the
defendants' Company, the par value of which would be $8,000.
These shares were issued on the 30th of September, as follow
Dimond 1,450 ; Gaunce, 50 ; Wickwire, 50, and Brown, 50 . The
defendants are (in addition to the Company), Dimond, th e
vendor of the Dimond fraction ; Gaunce, who acted as agent fo r
the vendor in the sale ; Brown, the solicitor who acted for the
Company ; and Wickwire, who was in partnership with Gaunce .

On the 20th of September, 1904, Madden, whose party the n
had the control of the Company by a majority of between 50 0
and 600 shares, filed with the secretary of the Company a
requisition addressed to the directors, demanding that an extra -
ordinary general meeting of the Company be called to conside r
and condemn the action of Law and McIntosh, as directors o f
the Company, in falsifying the payrolls of the Company, in th e
manner mentioned in the statement of facts in the case o f
Madden v. Law, and for the removal of Law, McIntosh an d
Caulfield from their position as directors . Immediately afte r
that notice had been filed, namely, on the 23rd, Law, the secre-

tary, sent out notices to the directors that a directors' meetin g
would be held on the 26th of September at Greenwood to con -

8 1

IRVING, J.

1905

July 22 .

FULL COURT

1906

Jan. 25 .

MADDEN
V .

DIMOND .
RUDOLP H

V .
MACE Y

Statement



8

	

BRITISI1 COLUMBIA REPORTS .

	

[VoL.

FULL COURT
— the purchase .
1906

	

In this connection the learned trial judge, in giving judgment ,
Jan. 25 . called attention to the decision of the case of Cannon v. Trask

MADDEN (1875), L.R. 20 Eq. 669, where it was held that, although th e

DIOND .
court will not interfere with the powers and duties of director s

RUDOLPFT in their management of the internal affairs of the company ,

MACEY directors will be restrained from fixing a particular date for
holding the annual general meeting of the company for th e

purpose of preventing shareholders from exercising their voting

powers.

On the 26th of September the directors' meeting was held
and the resolution for the purchase of the Dimond Fraction was
carried, there being present only Caulfield, Peet, Macey and

Law. The protests from the Chicago directors were read, an d
the form of asking Mr. Gaunce to give an extension of time wa s
gone through with . On the 27th the bill of sale was executed
by Dimond to the Company, and on the same day, Dimon d

signed a proxy under which Caulfield was authorized to act a s
his proxy at all meetings of the Company for the ensuing

twelve month. This proxy, taken on the 27th, was dated the
Statement 30th, but at the time of its execution the shares had not been

issued . They were being held back until the 30th of September
in order that the solicitor for the Company might register th e
agreement required by the Companies Act. On the 30th of
September, he having received a telegram from the Registrar o f
Joint Stock Companies advising him of the registration of th e
agreement, the shares were issued and immediately thereafter a
pooling agreement was signed .

By this document it was agreed that all share certificate s
(including the 1,600 just issued to Dimond and his nominees )
should be deposited in a pool to be held until a majority of
three-fifths of the shares pooled should decide whether the poo l
should be broken ; that so long as the pool lasted, no individua l
could sell his shares, and no proxies were to be given except t o

IRVING, J . sider the purchase of the Dimond Fraction mine . A number of

1905

	

protests from the Chicago directors, protesting against th e

July 22 . shortness of the notice, were sent to and received by the secre-
tary in sufficient time to prevent the meeting proceeding with
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certain persons, all of the Greenwood faction . It was also
agreed that if anyone should give a proxy to anyone other than

	

1905
the persons named, then ipso facto the shares of such person July 22.
were absolutely forfeited to the remaining members, and Caul -

FULL COURT
field was given a power of attorney to transfer the forfeited

shares to the remaining members .

	

190 6

Although Dimond owned the shares, yet, owing to the pooling Jan. 25 .

arrangement they were practically beyond his control, and the MADDEN

right to vote in respect of them was committed to Caulfield,
DIMOND.

Peet, Macey and Law, the minority on the board of directors . RUDOLPH

This issue of shares deprived Madden and his associates of the MACE Y

majority of votes in the Company . The Greenwood faction
having secured the majority of votes, the directors determine d

to convene the extraordinary general meeting as requested i n
the requisition of the 20th of September, to consider not only

the matters referred to in that requisition, but also the follow-
ing : (a) ratification of the action of the Greenwood directors

in paying Caulfield $294 .65; (b) ratification of the action of th e
Greenwood directors in purchasing the Dimond Fraction and in

issuing 1,600 shares in payment of the same. On the 5th o f
October this action was commenced to set aside the purchase o f

the Dimond Fraction, and the delivery up and cancellation o f
the 1,600 shares, and to restrain Dimond and his nominees fro m

voting on the said 'shares, and on the 24th of October an injuxe -
tion was obtained from the Chief Justice .

	

Statement

The learned trial judge having found the following facts :
That the purchase was made by Caulfield, Peet, Macey and La w
with a view to keeping out of power the Madden party ; that
Gaunce and Dimond knew that this was the object of the pur-

chase of the mine ; that the sale would not have taken plac e
unless Dimond made the proxy so as to control his vote ; his

Lordship continued :
"It seems to me that there was a conspiracy between those

four Greenwood directors and Dimond, Gaunce et at. to get the
control of the votes in the Company for the very purpose o f
baulking the enquiry into this criminal charge, and that i n
these circumstances this Court is justified in dealing with th e
matter : Borland v. Earle (1902), A .C. 83, is an authority for

8g

IRVING, J .
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IRVING, J . this. I call attention to the case of Fraser v. Whalley (1864) ,

1905

	

2 H. & M. 10, where it is laid down that the directors are no t

July 22 . justified in creating shares when they are likely to be removed .

As the expressions used in that case are so peculiarly appro-
FULL COUR T

—

	

priate I apply them to this case. I say that this meeting was a
1906

	

clandestine meeting, held with indecent haste and was a fraud
Jan . 25 . on the Company . "

MADDEN

	

On the 25th and 26th of October, the annual general meeting

"'

	

of the Company was held and the Chicago faction appointe dDIMOND .
RUDOLPH a majority of the new directorate .

MACEY On the 25th of May, 1905, at a directors' meeting, there bein g

present Madden, Fitzgerald, Scully and Heney of the Chicag o

faction ; Macey, Peet and Fuller of the Greenwood faction ,
a resolution was passed authorizing the sale and issue of

2,000 shares of the capital stock for the purpose of raisin g
money to be expended in the purchase of machinery, suc h

shares to be issued to the present shareholders (other than th e
holders of the 1,600 Dimond shares) . It was also resolved tha t
steps should be taken to set aside the purchase of the Dimon d
Fraction.

Immediately after the four Chicago directors had left Green-
wood for Chicago, Fuller called a meeting of the directors ,
giving no notice whatever to the Chicago directors. This meet-
ing was held on the 12th of June, and there were present :

Statement Macey, Peet and Fuller. Notwithstanding protests from the
absent directors, who had heard of the intention to hold th e
meeting, this meeting of four directors proceeded to undo al l
that had been done at the meeting of nine directors of the 25th
of May .

Thereupon the third case of the series, Rudolph v . Macey, was
commenced on the 16th of June, 1905, by Rudolph, Madden,
Fitzgerald, Scully and Heney, of the Chicago faction, suing o n
behalf of themselves and other shareholders of the plaintif f
Company other than the defendants, and the Company bein g
plaintiffs against the four directors, Peet, Fuller, Macey and Law ,
of the Greenwood party, to set aside certain resolutions passe d
at a meeting held on the 12th of June, 1905 ; and on the 23rd
of June an injunction was granted .
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On the same day, Law obtained ex parte an injunction IRVING, J .

restraining the Board from acting on the resolutions of the 25th

	

190 5

of May.

	

July 22 .

At the trial of the case of Rudolph v Macey, the learned trial
FULL COUR T

judge found that the object of the issue of 2,000 shares author -

ized to be issued by the resolution of the 25th of May, was to

	

1906

raise money to purchase machinery, and that it was not a mere Jan . 25.

device for increasing the voting power of the Chicago faction ; MADDE N

that the meeting of the 25th of May had been called after a vl :~oND.

ten days' notice and that the resolution had been assented to by RUDOLPH

seven directors personally present at the meeting .

	

MACEY

He also found that the meeting of the 12th of June had bee n

called on a three days ' notice only, and that only three directors

were present thereat, viz . : Peet, Fuller and Macey, and that i t

was impossible, owing to the short interval between calling th e

meeting and holding it, for the Chicago directors to be presen t

at the meeting . He came to the conclusion that the holding o f

the meeting of the l2th of June at which the directors presen t

thereat had rescinded the resolution ordering an investigatio n

into the charge made against two of themselves in connectio n

with the purchase of the Dimond Fraction, was an abuse of th e

powers of the directors.
It is unnecessary to state the facts of the other actions .

Davis, K.C., and W. A . Macdonald, K.C., for plaintiff's .

Martin, K . C., and J. P. McLeod, for defendants other than

the defendant Company.

R. W. Hannington, for defendant Company .

The appeal in Madden v . Dimond was argued at Vancouve r

on the 14th of November, 1905, before MARTIN, DUFF and

MORRISON, JJ.

Martin, K .C., for appellant : There is no dispute as to th e
finding of facts, but most of these facts were not before th e

trial judge, and although ordered by the trial judge to be
included in the appeal book, it does not follow that the Appea l

Court will consider those additional facts . Paragraph 9 of th e

statement of claim alleges a fraudulent scheme on the part of

Argument
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DIMOND .
RUDOLPII arrange for the retention of a certain management. The effect

v .
MACEY of the judgment in the trial is that if there is a quarrel over the

affairs of a company, a shareholder must not take sides, whic h
is a very far-reaching decision . It makes no difference to a
company who are the shareholders, and if the directors, actin g
in the interests of the company, incidentally obtain some advan-

tage for themselves, there is nothing wrong . He cited Green-

well v. Porter (1902), 1 Ch. 530 at p. 535 ; Percival v. Wright
(1902), 2 Ch . 421 . There had been an action on the title to th e
Dimond Fraction but the title was decided on as good . Sup-

posing the converse of the present state of affairs existed, woul d
not an intending purchaser have a right to inquire into the
merits of the dispute ? He cited Borland v. Earle (1902), A .C.
83 at p. 93, where he submitted that Lord Davey states the la w

on the point. The cases Fraser v. Whalley and Gartside v.
Argument Whalley (1864), 2 H. & M. 10, are distinguishable . Menier v.

Hooper's Telegraph Works (1874), 9 Chy. App. 350 at p. 354,
states what class of actions the court will deal with. He also
referred to North-West Transportation Company v. Beatty
(1887), 12 App. Cas . 589 . The court is not to determine th e
mere morals of a shareholder in the use he makes of his shares ;

the case is different with a director . He cited Featherstone v.
Cooke (1873), L .R. 16 Eq. 298 at p . 305 .

Davis, K. C., W. A. Macdonald, K. C., and Whealler, for
respondents : The case of Menier v. Hooper's Telegraph Works,
supra, is one of general principles only. Here we are dealing
with the actions of directors and not of shareholders . Dimond ,
knowing the intentions of the directors, conspired with them fo r

the purpose of doing something which they had no right to do ,

IRVING, J . Dimond, in conjunction with Law, McIntosh and Caulfield . If
1905

	

a case of that kind is shewn, the law is quite clear ; but the

July 22 . evidence is all the other way, and is in the direction of shewin g

Dimond simply in the capacity of a shareholder, with none o f
FULI . COURT

the responsibilities of a director. All that is alleged against
1906

	

him is that he is a partizan of the Greenwood combination ; but
Jan. 25

.	 there is no evidence even of that . There was only a pooling
MADDEN agreement between these parties ; nothing wrong or conspiritou s

V .

	

about that. It is a common thing in mining companies to
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and that being so, he can take no advantage of the sale in the IRVING, J .

circumstances. The duties of directors are laid down in The

	

1905

York and North Midland Railway Company v . Hudson July 22.

(1853), 16 Beay. 485 at pp. 491 and 496, and In re Cameron's
FULL COUR T

Coalbrook, &c ., Railway Company, Ex parte Bennett (1854), 18

limited to a question of money, but what will be considered is Jan . 25.

whether the act complained of will prevent him from standing MADDE N

as a clear representative of the shareholders. Very often the DIMOND .

voting power of shares is more valuable than their actual RUDOLP H
v .

money worth ; it was so with the shares in question here, and MACEY

these men deliberately took to themselves that advantage .

As to the facts, there is practically no dispute. The value of
the Dimond Fraction was as doubtful as that of most minera l

prospects ; the trial judge finds it is comparatively worthless . Argument

The shares which were paid for it were not turned over t o

Dimond until the pooling agreement was signed ; he never held

or voted the shares .

Martin, in reply.

	

Cur. adv. cult.

26th January, 1906 .

MARTIN, J . : Though I am not at all prepared to hold that a

director may not adopt a certain course simply because an

incidental advantage may accrue to him, yet on the other hand ,

if he act in a certain way with the primary object of deriving

an improper personal advantage, financial or otherwise, he can -

not save himself by shewing that it was also of benefit to the

Company. If the circumstances are such that his action i s

equivocal, and open to two constructions, he must, seeing that MARTIN, J .

he is in a fiduciary capacity, be prepared to shew beyond al l
reasonable doubt the single-mindedness of his intentions. The

authorities herein, and in Rudolph v . Macey, amply support thi s

view. Applying it, then, to the present case, and even admit-
ting that the purchase of the fractional mineral claim in questio n
(which I do not think should be regarded as a worthless one )

may have been desirable, yet the manner in which the bargai n

was carried out, and all the suspicious surrounding circum -

Beay. 339 . Any advantage derived by a director need not be

	

1906
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stances satisfy me that the learned trial judge was right i n

deeming it to be a fraudulent scheme on the part of these
directors to keep themselves in office by the issue of additiona l
shares to be controlled by themselves or confederates .

The only point on which I have entertained any doubt is th e
extent of the knowledge of Dimond. The finding of the learne d

trial judge therein is perhaps hardly as precise as I should wish ,
but I cannot say that the respondent's counsel is wrong in con -

tending that his intention was to find that he knew thes e
directors intended to derive an undue personal advantage fro m

the peculiar arrangement with him. To test the matter I hav e
considered whether or no there is some evidence at least to g o

to a jury on that point, and I have reached an affirmative con-
clusion. Such being the case, the worst, in my opinion, should

be inferred against Dimond because he is a man on whose testi-
mony it is impossible to place any reliance whatever : it i s
difficult to avoid the belief that he is a wilful perjurer, a s
charged by counsel . Such being the case, the judgment should
be affirmed and the appeal dismissed .

DUFF, J . : The learned trial judge has in effect found tha t
the object of the transaction with Dimond was to vest securel y
in the hands of the directors concerned and their associates th e
control of the Company. Moreover, his judgment, rightly read ,
makes it, I think, sufficiently clear that he is proceeding on th e
view that Dimond was from the outset a party to this design .
There being evidence to support his conclusions of fact, we can -
not, especially in a case involving questions of fair dealin g
where he had the persons implicated before him, refuse to act o n
these conclusions, unless from the evidence as a whole, it is
demonstrated that they are erroneous .

This onus the appellants have not, to my thinking, satisfied .

It follows from these findings that the plaintiff must succeed .
The principles enunciated in the cases referred to in the judg-

ment in Rudolph v . !lfacey apply in their full scope to this ease ;
but here there is an additional element . The directors owed a
duty to the shareholders as a whole to exercise their power t o
issue shares in the interest of the Company ; in this transaction
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they permitted another interest to intervene and to guide their IRVING, J .

action—the individual interest of themselves and their associ-

	

190 5

aces as shareholders to secure to themselves the control of the July 22.

Company. In other words, they placed themselves in a position
FULL COURT

in which their interest and their duty plainly conflicted. What

	

—
they did was, in these circumstances, a breach of trust on their

	

190 6

part—a misfeasance ; and Dimond being concerned in it is 	 Jan. 25 .

involved in the consequences of it .

	

MADDE N

The transaction was, therefore, properly set aside .

	

DIMOND .

The appeal should be dismissed with costs.

	

RUDOLP H
v.

MACEY
MORRISON, J . : I associate myself entirely with the learne d

trial judge in his characterization of the transaction with
Dimond, and the extent of Dimond 's knowledge thereof ; as wel l
as with my brother Duff when he says so tritely that the partie s
placed themselves in a position in which their interest and thei r
duty clearly conflicted .

MORRISON, J .
Conduct of that sort strikes at the very root of that degre e

of honesty and confidence so essential to the maintenance o f
business integrity, which is such a safeguard to the public .

It is satisfactory to have such unanimity in expressing dis-
approval of the methods disclosed in this case, and that o f
Rudolph v . Macey, dealing with the trust reposed by share -
holders in directors, particularly in our mining communities .

I would dismiss the appeal.
Appeal dismissed.

The second appeal, Rudolph v. Macey, was argued at the
same sittings, before the same Bench, by the same counsel .

MARTIN, J . : In my opinion the learned trial judge has, on
the facts and authorities cited, reached a proper conclusion i n
this case. Though the three directors had, strictly speaking ,
the power to do what they did, yet nevertheless it was in all the
circumstances an abuse of their powers to so act, within th e
general principle laid down in Kurland v. Earle (1902), A.C . 83
at p . 97. The language there used " or otherwise abusing the MARTIN, J .

powers vested in them for the management of the company' s
business" covers this case . I am satisfied the machinery wa s
needed for the proper working of the mine .
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MARTIN, J .

The court has, doubtless, a disinclination to interfere with the
proceedings of directors when conducted within the letter of th e
law, yet as was said by Vice-Chancellor Malins, in Trade

Auxiliary Company v. Vickers (1873), L.R. 16 Eq . 303 at

p . 305 :
" Where there are such dissensions in the governing body that it i s

impossible to carry on the business with advantage to the parties inter-
ested, in such a case the court will interfere, but only for a limited time ,
and to as small an extent as possible . "

Where directors possess such exceptional powers as are con-
ferred on a quorum of two, as here, without giving notice to

directors resident outside the Province, they should be carefu l

to conduct themselves in a manner so as to inspire confidence i n

their honesty of purpose at least . To give such a misleading
and inadequate notice as was given here, indicates to my min d

a contrary intention and is something which has considerable
weight with me in judging their subsequent conduct . If they

saw fit to give notice at all, then it ought to be straightforwar d
and reasonably sufficient to let all concerned know what was in

contemplation : see generally on notice Waddell v . Ontario

Canning Co. (1889), 18 Ont . 41 at p . 51 ; In re Homer District Con-

solidated Gold Mines (1888), 39 Ch. D . 547 ; Cannon v. Trask
(1875), L .R. 20 Eq . 669 .

With respect to the duty of directors I draw attention to th e
following remarks of Lord Justice Cotton in In, re Cawley & Co .

(1889), 42 Ch. D . 209 at p . 233 :

" In my opinion the proper rule is that a director is so far in a fiduciary

position towards the company that he cannot exercise or refuse to exer-
cise the powers vested in him as director against the interests of the
company, and that he must exercise his powers for the general interests o f
the company . "

In Percival v . Wright (1902), 2 Ch. 421, Mr . Justice Swinfe n

Eady puts the matter very succinctly, saying, at p . 425, " they

must act bona fide for the interests of the company ." The

Master of the Rolls, Sir John Romilly, in The York and North
Midland Railway Company v . Hudson (1853), 16 Beay . 485 at

p . 496, uses the following language :
"On no principle could they (directors) derive to themselves directl y

or indirectly any personal or pecuniary advantage from the mode i n
which they might dispose of these shares,"
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IRVING, J .

" The directors are persons selected to manage the affairs of the corn-

	

190 5
pany, for the benefit of the shareholders ; it is an office of trust, which, if July 22

.
they undertake, it is their duty to perform fully and entirely ."

And see in Bennett ' s Case (1854), 5 De G .M. & G. 284, at p . 298, FULL COURT

the remarks of Lord Justice Turner on the " illegal exercise of

	

190 6
a legal power."

	

Jan . 25 .

The appeal should be dismissed .

	

MADDE N
v .

DUFF, J . : As fiduciary donees of their powers, directors are DlxoxD .
RUDOLP H

bound to exercise them bona fide for the purposes for which

	

v .
MACE Y

they were conferred ; and generally the corporate body to whic h
they owe this duty is entitled in the case of a breach of it t o
invoke the remedial action of this Court .

Herein the court but exerts its powers of control over trus-

tees and other persons sustaining a fiduciary relation which it
inherited from the Court of Chancery ; and hence is not withi n
the operation of the rule which proscribes its interference i n
purely domestic disputes among the members of such bodies :
Sykes' Case (1872), L .R. 13 Eq . 255 at p. 259 ; In re Faure

Electric Accumulator Company (1888), 40 Ch. D. 141 at
pp. 150, 151 and 152 ; Gilbert's Case (1870), 5 Chy . App. 559 at
p . 566 ; In re Cawley & Co. (1889), 42 Ch . D. 209 at p . 233 ;
Cannon v. Trask (1875), L .R. 20 Eq. 669 at p. 675 ; The Exeter

and Creditor Railway Company v. Buller (1847), 16 L.J., Ch . DUFF, J .

449 ; Alexander v. Automatic Telephone Company (1900), 2
Ch. 56 . Among the resolutions passed at the meeting of th e
12th of June, some were palpably conceived in the persona l
interests of the directors who passed them ; and after a most
careful examination of the evidence, I think it fully support s
the conclusion that in calling that meeting, and in passing th e
resolution impeached in this action, the directors concerned wer e
not acting in an honest exercise of their discretion as directors .

One minor alteration ought, I think, to be made in the forma l
judgment . The injunction should be confined to restraining th e
defendant directors from calling or holding any meeting of the
directors for the purpose of preventing the execution of the
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resolution of the 25th of May without notice to the whol e

directorate.
The appeal should be dismissed with costs .

MoRRIsoN, J. : It would indeed be a long leap for us to take

to reach the point urged by appellan t 's counsel that the directors

acted in a bona fide and disinterested manner in the circum-

stances surrounding the calling of the meeting and passing th e

resolution in question .
In this case there was a clear abuse of their powers by th e

three directors by which they designed to advantage themselve s

and violated the duties of directors in a manner which has me t

with disapprobation repeatedly as disclosed by the numerou s

authorities extant dealing with the relation of directors to eac h

other, and to their companies .
I would dismiss the appeal.

Appeal dismissed.

DUFF, J . CANADIAN BIRKBECK INVESTMENT AND SAVING S
1905

	

COMPANY v. RYDER.

May 31.
	 Lands, registration ofLand Registry Act—R .S .B .C. 1897, Cap. 111

CANADIAN

	

Mortgage—Mortgaged premises built partly on one lot not included in
BIRKBECK

	

mortgage deed—Rights of mortgagee—Purchaser for value—Notice-
v .

RYDER

	

Registered title .

Plaintiff owned lot 19, and defendant owned lot 20 of a certain sub-
division in the City of Vancouver . Lots 19 and 20 were at one tim e
owned by the same person, who built a house partly on both lots .
The plaintiff Company brought an action for a declaration that the
house belonged to it, and based its action on the fact that the original
owner of the two lots had obtained a loan on lot 19 for the purpose of
constructing the building in question, and that, being the owner of
the two lots, the plaintiff Company was entitled to the whole building ,
claiming that the defendant, who is now the owner of lot 20, had con-
structive notice of the claim of the plaintiff Company : —

IRVING,J .

190 5

July 22.

FULL COURT

1906

Jan . 25.

MADDEN
D .

DIMOND .
RUDOLP H

V .

MACE Y

MORRISON, J .
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Held, that, under sub-sections 3 and 4 of section 43 of the Land Registry DUFF, J .

Act the defendant, being a purchaser for valuable consideration and

	

1905
claiming under the registered owner of lot 20, was not in any wa y
affected by any relation that might exist between the original owner May 31 .

of lots 19 and 20 and the plaintiff Company in connection with said
CANADIA N

building having been erected with the proceeds of a loan obtained by BIRKBEC K

the said original owner from the plaintiff Company .

	

v .
RYDE R

On the 19th of January, 1899, one Johnston, being then th e

owner of lot 20, block 239, sub-division 526 in the City of Van-
couver, applied in writing to the plaintiffs for a loan of $1,00 0

upon the security of this lot . The application stated that the

money was required to assist in building two houses upon th e

lot . It also contained a description of the houses so to be built ,

and the estimated cost . The application also stated the way i n
which the borrower required the mortgage moneys to b e

advanced. Johnston at this time was the equitable owner o f

the adjoining lot number 19, under an agreement for sale

entered into by him with the legal owners . Johnston 's applica-
tion for the loan above mentioned was accepted by the plaintiffs ,

and a mortgage of lot 20, dated the 28th of February, 1899, was

executed by Johnston . He proceeded with the erection of th e

two houses, and on the 7th of March, 1899, received $600 o n
account of the mortgage moneys . Subsequently a further pay-

ment of $200 was made, and on the 24th of June, 1899 ,
plaintiffs paid over the remaining $200 on the report of thei r

valuator that both buildings were completed .

	

Statemen t

At the same time Johnston made a statutory declaration stating ,
inter alia "(1 .) That the buildings on the property described i n

the above mortgage are wholly completed in accordance wit h

the terms of the application for the above loan . (2.) That the
said buildings are wholly situated upon the property describe d
in the said mortgage . "

One of the houses was not situated wholly upon lot 20, bu t
partly upon lot 20 and partly upon lot 19 . On 28th July,

1899, Johnston paid the balance of the purchase money due
under his agreement, and obtained a conveyance of lot 19, whic h

conveyance was duly registered . On the same date, viz ., 28th
of July, 1899, Johnston executed a mortgage of lot 19 to th e
Globe Savings and Loan Co., which was duly registered, and on
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the 4th of March, 1901, default having been made, the Glob e
Savings and Loan Company, under the powers of their mort-

gage, conveyed lot 19 to one Condell, which conveyance wa s
duly registered . Disputes arose between Condell and plaintiffs
as to the ownership of the house situate partly on lot 20 and
partly on lot 19 . Johnston having also made default under his
mortgage to plaintiffs, they took possession of lot 20 under thei r
mortgage, including the house in question, and on the 25th o f
April, 1904, were in possession of the house in question by thei r
tenant. On that date defendant Annie Ryder, with notice o f
the dispute between Condell and plaintiffs as to the ownershi p
of that portion of the house which encroached upon lot 19, an d
of the fact that plaintiffs were in possession of it as aforesaid ,
entered into an agreement for purchase of lot 19 with the rep-
resentatives of Condell (he having died) . She had, however ,
searched in the land registry office and found the title to lot 1 9
clear of any incumbrances, and that no easements or application s
to register any easements or other documents affecting the titl e
to lot 19 were on file . Plaintiffs continued in possession of the
entire house and received the rents thereof until the 27th o f
July, 1904, when their tenant having vacated the house, defend -
ant Annie Ryder entered into possession without the knowledg e
or consent of plaintiffs .

Plaintiffs brought this action to recover possession of th e
dwelling house, and mesne profits, and for an injunction
restraining defendants from trespassing upon plaintiffs' mort-

gaged premises. The defendant Cory S. Ryder was the
husband, and the defendant Walsworth was the tenant, o f
Annie Ryder, the latter being in occupation of the house i n
question at the time of commencement of the action .

Wade, K.C., and W. S. Deacon, for plaintiffs .
Martin, K.C., and Rowland, for defendants .

DUFF, J. : I have no doubt about this case. Assuming tha t
the mortgage upon which the action is founded has the effec t
which Mr. Wade contends it has, namely, that by force of th e
Act respecting Short Forms of Mortgage, it did as between the
parties to it vest in the mortgagee as security for the loan

94

DUFF, J .

1905

May 31 .

CANADIA N

BIRKBEC K

V .

RYDE R

Statemen t

Judgment
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referred to some rights of occupation of lot 19, still it is quite DUFF, J .

plain to me that in respect of such rights, assuming such to

	

1905

have been created, plaintiffs never acquired any registered title . May 31 .

It is contended by Mr . Wade that, because the mortgage was

actually vested in plaintiffs by virtue of that instrument . I
cannot agree with this contention . It is based upon the mis-
conception that the Land Registry Act of British Columbi a
established, as the Registry Act of Ontario did, a system of
registration of documents affecting title . The Land Registry
Act of this Province is intended to provide, not a system of
registration of documents, but a system of registration of titles .
A person desiring to obtain a registered charge upon real estate
in this Province has to pursue a course which is pointed out i n
the plainest way by the statute . Under section 24 such person ,
subject to the exceptions therein mentioned, which are nothin g
to the purpose here, "may apply to the registrar for registratio n
thereof in the form marked `D ' in the said schedule, and th e
registrar shall, upon being satisfied, after examination of th e
title deeds produced, that a prima facie title has been estab-
lished by the applicant, register the title of such applicant in a
book to be called the ` Register of Charges ' in the form marked
E' in the said schedule . " The form " D " referred to in that

section reads as follows :

	

Judgmen t
"I, of declare that I am entitled to a mortgage over th e

real estate hereunder described, and I claim registration of a charg e
accordingly . "

Then follows a space conveniently marked for the descriptio n
of real estate. The form " E " referred to in that section pro-

vides spaces for the entry of the number of the charge, for th e
number of the volume and folio of the absolute fees book, wher e
the title to the fee in the property charged is entered, and fo r
the description of the parcels charged .

It is perfectly obvious that the registration of a charge can
under the Act be procured only by pursuing the course pointe d
out by the Act . For example, A may hold a mortgage executed
by B mortgaging to A a number of different parcels as security
for the mortgage debt. A may desire to register the mortgage

CANADIA N
registered as a charge upon lot 20, plaintiffs acquired a regis- BIRKBEC K

tered title to all interests which between the parties were

	

V .
RYDER



CANADIA N
BIRKBECK of the title deeds is furnished to the registrar in proof of th e

ownership of the charge by A . It would seem to be apparen t
RYDER

that the registrar would not be justified on that application i n

registering the mortgage as a charge upon the other parcels ;

there is under the Act no warrant for taking such a course ; in

other words, an application under section 24 is, I apprehend, a

condition precedent to the right to obtain the registration of a

charge ; an application, that is to say, containing a descriptio n

of the property to which the charge applies and respectin g
which it is to stand as a registered charge . If there were reall y

any doubt about that, it is made clear by section 41 :
" When two or more charges appear entered on the register affecting

the same land, the charges shall, as between themselves, have priorit y
according to the dates at which the applications respectively were made ,
and not according to the dates of the creation of the estates or interests . "

The application is all important, therefore, for the purpose o f

determining the question of priority between charges.
What is the fact here ? Plaintiffs did not apply for the regis-

tration of the charge as a charge upon lot 19, the propert y
against which it is sought to enforce the charge in this action ;
moreover, plaintiff's did not in fact obtain a registration of th e

Judgment charge as a charge upon lot 19 . There is no entry in the books
of the office shewing that lot 19 is affected by this mortgage .
Plaintiffs have a charge against lot 20 only ; and unless one uses
words in a sense opposed to the sense which the words have in
their ordinary use, it is impossible to understand how it can b e
said that plaintiffs have or ever had a registered charge agains t
lot 19, or any registered title or interest in lot 19 . Therefore ,
assuming that as between the parties, by reason of the provi-
sions of the Act respecting Short Forms of Mortgage, or by
reason of the conduct of Johnston, or by reason of the state-
ments made in the statutory declarations, and in the applicatio n
—assuming that as between the parties by reason of thes e
things the plaintiff did acquire some title to or some interest i n

lot 19, that title or interest is in my judgment an unregistere d

96
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DUFF, J . as a charge on one of those parcels only . Pursuant to that pur -

1905

	

pose he applies under the Act for the registration of his mort -

May 31 . gage as a charge on that parcel. The application is made in

form " D," as required by the Act ; the mortgage as being one
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title or interest within the meaning of the Land Registry Act . DUFF, J .

Then section 43, sub-section 4 :

" Every unregistered title, interest, or disposition affecting registered May 31 .
real estate, or any registered interest in real estate, shall as against a pur- -
chaser for valuable consideration of such real estate or interest be utterly CANADIAN

void and of no effect unless the person holding or claiming such unregis- BIRKBacx
v .

tered title or interest, or taking or claiming under or by virtue of such RYDER
unregistered disposition, shall obtain from the owner and hold in respect
of such real estate or interest a certificate of registered estate . "

Plaintiffs are claiming to own a charge upon lot 19. But in

respect of lot 19 plaintiffs claim under an unregistered title, or

an unregistered interest or an unregistered disposition . That

being the case, as against these defendants, who are purchaser s

for valuable consideration, that title, interest, or disposition is
Judgment

deemed to be utterly void and of no effect under the statute .

The result is that plaintiffs fail in the action, and the action i s
dismissed with costs.

Action dismissed .

IN RE ESTATE OF ELIZABETH WATKINS, DECEASED.

Will, construction of—Fund created for payment of " funeral, testamentar y
expenses and debts "—Taxes—Succession duty—Succession Duty Act ,
R .S .B .C. 1897, Cap . 175—Locke King's Act, 17 & 18 Viet ., Cap . 113.

FULL COURT

The testatrix made a will in 1896 leaving certain lands to devisees therein

	

1906
named. Between the date of the will and her death, in 1900 ,
municipal and Provincial taxes had accumulated on the devised lands . April 20 .

The parties taking the lands under the will claimed the right to have

	

IN R R
the taxes paid out of moneys which had been realized by the execu- WATKIN S

tors from the other parts of the estate, on the ground that the residu-
ary fund was, by the will, expressly made liable as a fund for th e
payment of her funeral, testamentary expenses and debts .

On this state of facts the following questions were submitted :
(1 .) Do the succession duties payable under the Succession Duty Act i n

respect of the real estate of the said deceased form part of the testa-
mentary expenses of the deceased and become payable out of the

190 5

IRVING, J.

1905

June 3 .
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IRVING, J .

	

residuary estate, or are they to be charged against the different pro -

1905

	

perties devised under the will ?
(2 .) Are the taxes payable to the City of Victoria and the Provincial Gov-

June 3 .

	

ernment debts of the deceased and payable out of the residuar y

FULL corar

	

estate, or are they to be charged against the different properties in re -
-

	

spect of which the said taxes have been assessed ?
1906

	

Held (1 .) That the succession duty payable under the Succession Duty
April 20 .

	

Act (R .S .B .C . 1897, Cap. 175), in respect of the real estate o f
a deceased person, does not form part of the testamentary expenses of

IN RE

	

the deceased, but is chargeable against the different properties devise d
WATKINS

under the will .
(2.)The taxes due by deceased are payable out of the residuary estate, an d

not chargeable against the different properties in respect of which sai d
taxes have been imposed .

(3.) To allow taxes to fall into arrear does not charge land by way of mort-
gage so as to bring it within the operation of Locke King's Act (17 &

18 Viet ., Cap . 113) .

Decision of IRVING, J., affirmed .

APPEAL from the decision of IRVING, J ., on a petition argued
before him at Victoria on the 3rd of June, 1905 .

Fell, for the trustees and executors .

R. T. Elliott, for the residuary legatees.

IRVING, J. : The points in dispute have been raised by a peti-
tion filed by the trustees and executors of the last will and

testament of Elizabeth Watkins, who died on the 3rd of Novem -

IRVING, J . ber, 1900. Probate of the will, which was dated the 10th of

February, 1896, was granted to the petitioners on the 29th o f
November, 1900 .

By her will the deceased (1 .) directed that all her just debts ,
funeral and testamentary expenses should be paid, and subjec t

thereto, she bequeathed to her sister, Mrs . Caroline Humphreys ,
certain specified chattels, with which we are not now concerned .

(2 .) She then devised to her said sister certain lots in the City o f
Victoria and also certain land in Esquimalt district. (3.) She
also devised to trustees a certain parcel of land called the Yate s
Street property to be held by them upon certain trusts . The
will then proceeded as follows :

" I devise and bequeath all my real and personal estate not hereb y
otherwise disposed of unto my trustees " (the petitioners) " upon trust to
sell, call in and convert into money the same or such part thereof as shall
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not consist of money, and with and out of the moneys produced by such IRVING, J .

sale, calling in and conversion, and with and out of my ready money, to

	

1905
pay my funeral and testamentary expenses and debts, and I declare that
my said trustees shall stand possessed of the said residuary trust money in June 3 .

trust," etc .

	

FULL COURT

The contention of Mr . Fell, who appeared for the petitioners ,

was that the succession duty payable under the Succession Duty

	

1906

Act in respect of the real estate granted to Mrs . Caroline Hum-
April 20 .

phreys was one of the " testamentary expenses " mentioned in IN R E

the paragraph quoted, and was therefore payable out of the
WeTxls s

residuary estate. The beneficiaries under the will (other tha n

the petitioners) claimed that the real estate should bear its ow n

burden ; that is to say, that the succession duty levied in respec t

of the real estate devised to Mrs. Caroline Humphreys and other

specific devisees should be paid by her and them .

Upon examining the Succession Duty Acts, Cap. 175, R .S .B .C .

1897, as amended in 1899, Cap. 68, and in 1900, Cap . 35, it wil l

be found (section 4a .) that all property situate within the Pro-
vince and any interest therein passing by will or intestacy i s

subject to succession duty .
By sub-section 5 the executor is required before the issue o f

probate to him, or within such time as may be limited for tha t

purpose, to make and file a true and correct statement unde r
oath shewing (a) a full, itemized inventory of all the property
of the deceased person and the market value thereof ; (b) the
names of the persons to whom the same will pass, and the degree IRVING, J .

of relationship in which they stand to the deceased . The Act
goes on to provide that before the probate issues, the executor

shall deliver a bond, in a penal sum equal to 10 per cent . of the
sworn value of the property liable to succession duty, condi-

tioned for the due payment to the Crown of any duty to whic h
the property coming to the hands of the executor may he found

liable. The Act then provides the rate payable, which rat e
varies with the amount of the aggregate value of the propert y

of the deceased, and the degree of relationship in which th e
beneficiaries stand to the deceased . It then makes this provision ,

which, having regard to the points in dispute, is of the utmos t
importance :

" The duties hereby imposed shall be deducted from the share of each
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I think that proviso determines the first point in dispute .
June 3 .

Re Holland (1902), 3 O.L.R. 406, is an authority for the pro -
FULL COURT position that the words " testamentary expenses " do not includ e

1906

	

succession duty .

April 20 .

	

I, therefore, as to the first question, decide that the successio n

IN RE
duty payable under the Succession Duty Act in respect of th e

WATKINS real estate of the deceased, did not form part of the testamentary
expenses of the deceased, but is chargeable against the differen t
properties devised under the will .

As to the second point : At the time of Miss Watkins ' death ,

taxes were owing to the City of Victoria on the real property

devised to Mrs. Caroline Humphreys amounting to the sum of

$1,519.74, and on the Yates Street property the sum of $765 ,
and on certain of the property forming part of the residuar y

estate, $866.05 to the City and $72 to the Province . The ques-
tion submitted in respect of the taxes is as follows : Are the
taxes payable to the City of Victoria and the Provincial Govern-

ment debts of the deceased, and payable out of the residuar y
estate, or are they to be charged against the different propertie s
in respect of which the said taxes have been assessed ?

In regard to the Provincial taxes, Cap . 179, Sec . 80, provide s

that the person liable to pay taxes imposed by this Act shall' b e

IRVING, J . personally liable for the amount thereof. By section 87 a righ t
of distress is given against the goods and chattels of the perso n

who ought to pay the taxes ; and by section 121 it is enacte d
that if the taxes payable by any person cannot be recovered i n
any special manner provided by the Act, they may be recovered
with interest and costs as a debt due to the Crown . I think

these sections clearly establish that the Provincial taxes wer e
debts due by her, and therefore payable out of the residuary

estate .
With regard to the taxes due to the City, I have arrived a t

the same conclusion .

By section 155 of the Municipal Clauses Act it is enacted that
personal licences, taxes on real estate, and rates payable by an y
person may be recovered by the Corporation with interest an d

IRVING, J . person entitled to share in the estate, according to the rate applicable a s

1905

	

above to such person's share ."
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costs as a debt due to the municipality . I think the provisions IRVINU, J .

of this section entirely dispose of Mr. Elliott' s argument that the

	

1905

City has no remedy against the executors .

	

June 3 .
As to his contention that this imposition of taxes was a charge

FULL COURT
within the meaning of Locke King 's Act, I am unable to agree

. The second question will therefore be answered in this way:

	

1906

Taxes payable to the City of Victoria and Provincial Govern- April 20 .

ment were debts of the deceased, and are payable out of the IN RE

residuary estate, and are not to be charged against the different WATKIN S

properties in respect of which said taxes have been imposed .
The costs, as between solicitor and client, of all parties will be

out of the estate .

The appeal was argued at Victoria on the 23rd of January,
1906, before HUNTER, C .J., DUFF and MORRISON, JJ .

R. T. Elliott, for the residuary legatees.
Fell, for the trustees and executors .

Cur. adv. volt.

20th April, 1906 .

HUNTER, C .J. : I think the judgment of my brother IRVING

should be affirmed .
The main point taken by Mr. Elliott in a close argument wa s

that the municipal taxes were not debts within the meaning o f

that word as used in the clause of the will which makes th e
residuary estate a fund for the payment of "funeral and testa-
mentary expenses and debts." Section 155 of the Municipa l
Clauses Net enacts that :

	

HUNTER, C .J .

" Notwithstanding anything contained in this Act, the licence, taxes ,
rates, or rents payable by any person to any municipality may b e
recovered, with interest and costs, as a debt due to the municipality, i n
which case the production of a copy of so much of the Collector's roll as
relates to the licence, taxes, rates, or rents payable by such person, pur-
porting to be certified as a true copy by the Clerk of the Municipa l
Council, shall be prima facie evidence of the debt, and any judgment, "
etc .

Mr . Elliott contended that the effect of this language is not t o
make the taxes a debt, but to enable them to be recovered i n

the same way as a debt . I think, however, that while no
doubt the intention could have been more clearly expressed, yet
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IRVINE, J . the phrase " shall be prima facie evidence of the debt " is

1905

	

sufficiently conclusive to shew that they are made debts, an d

June 3 . that under the old system of pleading, they would found a goo d

- action of debt.
FULL COURT

As to the other point, I fail to see the applicability of Lock e
1906

	

King's Act. In the first place, that Act applies in terms only
April 20 . to land " charged by way of mortgage ." I do not understand

IN RR how to allow taxes to fall into arrear is to charge land by wa y
WATKINS of mortgage, but even if it were possible to do so, the decision s

on that Act shew that " a contrary or other intention " i s

evinced by the creation of a fund out of which to pay debts :
HUNTER, C .J . see Eno v. Tatam (1863), 32 L.J., Ch. 311 ; Moore v . Moore, ib . ,

605 .

DUFF, J .

		

DUFF, J., concurred in the reasons for judgment of HUNTER ,

C.J.

MORRISON, J. MORRISON, J . : I would dismiss the appeal .

Appeal dismissed .

DUFF, J .

	

SAYERS v . THE BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED.

Railway—Injury to passenger—Action—Limitation clause in Incorporation
Act—" By reason of the railway "—" Works or operations of the Com-
pany "—Section 42 British Columbia Railway Act (R .S.B.C . 1897, Cap .
163)—Consolidated Railway Company's Act, 1896, Cap . 55, Secs . 53 and
60.

Plaintiff, on the 26th of December, 1903, was injured on defendants' tram -
way in Vancouver, in stepping off a movable platform provided b y
defendants for the accommodation of passengers transferring at one o f
the junctions . The platform was necessary to enable passengers t o
alight, owing to the height of the car steps above the surface of the
street, and was so placed that there was very close to it, and not easil y

190 5

May 30.

FULL COURT

1906

Jan. 25 .

SAYER S

B . C .
ELECTRI C
Ry. Co .
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observable by passengers leaving the car, a large hole, into which DUFF, J .

plaintiff stepped, severely injuring her knee . On the 24th of Decem-

	

190 5
ber, 1904, she brought an action to recover damages for her injuries .

Defendant Company set up, inter alia, section 60 of their Act of incorpora- May 30 .

tion, Cap . 55 of the Statutes of British Columbia, 1896, which enacted
FULL COURT

that "all actions or suits for indemnity sustained by reason of the

	

—
tramway or railway, or the works or operations of the Company, shall

	

1908
be commenced within six months next after the time when such sup- Jan . 25 .
posed damage was sustained . "

Held (affirming the decision of DUFF, J.), that the words " by reason of the SAYER S
v .

tramway or railway or the works or operations of the Company,"

	

B . C .
should be read separatim, as describing different branches of the Com- ELECTRI C

pany's undertaking, and that the section does not apply to a case like Ry . Co .

that at bar, which was based on the defendant Company's duty t o
carry the plaintiff safely .

APPEAL from the judgment of DUFF, J., in an action trie d

before him and a special jury at Vancouver on the 29th and 30t h

of June, 1905 .

Macdonell and TV. C. Brown, for plaintiff.

Martin, K .C., for defendant Company .

DUFF, J., in his charge to the jury, said, in part : I will now

give my opinion upon the defence pleaded in paragraph 13 o f

the statement of defence . The defendants rely upon section 60

of their incorporation Act, Cap . 55 of the statutes of 1896, whic h

is as follows :
" All actions or suits for indemnity for any damage or injury sustained

by reason of the tramway or railway, or the works or operations of th e
Company, shall be commenced within six months next after the tim e
when such supposed damage is sustained, or if there is a continuance o f
damage, within six months next after the doing or committing of suc h
damage ceases, and not afterwards, and the defendants may plead the gen -
eral issue, and give this Act and the special matter in evidence at any tria l
to be had thereupon, and may prove that the same was done in pursuanc e
thereof and by authority of this Act . "

It is contended that the effect of this section is to impose upon

any person having a complaint against defendants for damage s
caused by reason of the failure of the Company to perform it s

contractual obligations to exercise due care in the carriage of

passengers, a prescription of six months in respect of such com-

plaint . Apart from the phrase " works or operations of the

Statemen t

DUFF, J .
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Company, " the section (except as to the duration of the prescrip-
tion) is identical with section 42 of the British Columbia Rail -

way Act, and with the section providing the corresponding

limitation in the Railway Act of Canada as it existed prior to

the recent consolidation .
Now, the last mentioned section has not infrequently bee n

the subject of judicial consideration ; and one rule for the con-

struction of that section has been laid down in Ontario which, I

think, is a sound rule. It was enunciated by the Common Pleas

Division in Anderson, v. Canadian Pacific R . W. Co . (1889), 1 7
Out. 747 at p. 756, in the following terms :

" In the present case the defendants had entered into a contract wit h
the plaintiff to carry her baggage safely as common carriers, and it wa s
their duty to see that the railway was in a proper state. In the case cited
the defendants were under no obligation to the plaintiff, apart from th e
public generally ; and the clause in question has reference only to such a n
obligation, not to any special contract . "

The case went to the Ontario Court of Appeal, and two of th e

members of that court (17 A .R. 480) expressed concurrence with

the view taken by the Common Pleas Division, the other tw o
members of that court holding the opinion that the section i n

question was ultra vires of the Dominion Parliament, and there -
fore of course not enforceable as against the plaintiff ; but, so fa r
as I can see from the report, no dissent was expressed from th e

view embodied in the language I have quoted .
Now, does that case supply the rule of construction to b e

applied here, notwithstanding the presence of the phrase " work s
and operations of the Company " in the clause we are consider-

ing ? In my opinion it does. Of course, that is a comprehensiv e
phrase, and it is capable of being read as comprehending any ac t
of the Company giving rise to a cause of action for damages ;
but when one considers the very large powers which the Legis-

lature has conferred upon the Company, it becomes apparen t
that some restriction must be placed upon it . I pass withou t

observation the fact that no territorial limitation, except th e
boundaries of the Province, is placed upon the power of the Com-
pany to construct and operate electric railways and tramways ,
and to generate and distribute light, heat and power by mean s

of electricity . The Company by section 37 have power to mak e

DUFF, J .

1905

May 30 .

FULL COURT

1906

Jan . 25.

SAYERS
V.

B . C .
ELECTRIC
RY. Co .

DUFF, J .
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traffic agreements with other carriers for the carriage of freight DUFF, J .

and passengers ; to enter into agreements with municipalities for 1905

the construction and repair of highways ; and to act as guar- May 30 .

antors for other companies having powers similar to their own .
FULL COUR T

They have power to enter into agreements with other companies

	

—

for leasing or selling to them any of the property of the con-

	

1906

solidated company and for granting running powers over the
an . 25 .

Company's lines ; and to enter into contracts to build and equip SAYER S

railways and to light streets in any municipality ; and to supply

	

B . C.
ECTRICpower and heat in the Province generally .

	

Rv
. Co.

If this section is to receive the construction which defendants

put forward—then consider the consequences as they affect th e

classes of persons with which, under these powers, the Compan y

may deal. Take, for example, the case of a stage line, or a n

express company, having traffic arrangements with this Com-

pany. The contention of the defendants is that the carryin g

out of such traffic arrangements would be an operation of th e

Company within the meaning of the section . Is it to be sup-
posed that the Legislature intended to place this prescription

upon a cause of action arising under an agreement of that kin d

by reason of the failure of the consolidated company to exercis e

due care in carrying out the agreement ?
Again, take the case of an agreement with a municipality

with regard to the grading of streets ; an arrangement with a

municipality to lease the plant and rolling stock of a municipal DUFF, J .

tramway and operate it for a period of years ; and damage

arising from the careless operation or repair of the tramwa y
such as would give the municipality a right of action—is i t

reasonable to suppose that the Legislature intended this Com-
pany in such cases to have the protection of this limitation ?

Or take a case arising from the exercise of the power conferred

by section 53, which reads as follows :
" The Company shall have power to enter into contracts with any per-

son or persons, corporation or corporations, and with any municipality i n
the said Province, for building and equipping street railways and for light -
ing the streets of any municipality and supplying it or them with powe r
and heat, and any such contract shall be valid and binding for the term o f
years thereby agreed upon on the Company and any such person or per -
sons, or any municipality, corporation or corporations, so contracted
with ."
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DUFF,

	

J .

	

Or the ordinary case of an agreement with a theatre pro -

	

1905

	

prietor to supply electric light, or with a manufacturer to suppl y

May 30 . power ; and injury to the plant of the theatre or manufactor y
owing to the Company's negligence at some critical time—doe s

FULI. COURT
It seem reasonable that the Legislature intended in any of thes e

1906 cases that this Company should be exempted from the usua l
Jan . 25 . forensic rules which apply to all other subjects invoking the aid
SAYERS of the courts of this Province .

	

B . C .

	

I think that the method of interpretation which one ought t o
ELECTRIC apply to a statute of this kind is supplied by the canon of con -
RI, . Co .

struction which was laid down by the Chief Justice of Canad a
in the case of St. Hyacinthe Gas Co. v. St . Hyacinthe Hydraulic
Power Co. (1895), 25 S .C .R. 168 at pp . 173-4 . The Chief Justic e
there said :

" The courts take notice that these Acts are obtained on the petition of
the promoters, and in construing them treat them as contracts betwee n
the applicants for them and the Legislature on behalf of the public, an d
the language in which they are expressed is treated as the language of th e
promoters, and the maxim verba fortius accipiuntur contra proferentem i s
applied to them ; and the benefit of any ambiguity or doubt is given t o
those whose interests would be prejudicially affected, especially when such
persons are not parties to the Act nor before the Legislature as assenting t o
it . And particularly is this so where exorbitant powers, such as monopoly ,
are conferred ."

The language that I have quoted points to this, that you are
to look to the class of persons whose interests were before th e

DUFF, J . Legislature at the time it was considering the statute, and yo u
are not to extend the enactments so as to make them apply t o
interests which were not then in the eye of the Legislature .

Now, it is obvious enough that the interests of any individua l
who, as a member of the public generally, would be prejudiciall y

affected by the wrongful acts of this Company, were within th e
contemplation of the Legislature ; but I apprehend that on ex-

amination of the statute as a whole there is nothing in its pro -
visions inconsistent with the view that persons having contractua l
relations with the Company—who are dealing with the Compan y
in the ordinary way of business, whether buying power o r
electric light, or transmitting freight, or taking passage on th e
Company 's trams or trains—were not within the contemplatio n

of the Legislature .
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Lord Field, in delivering the opinion of the Judicial Commit -
tee in Railton v. Wood (1890), 15 App. Cas. 363 at p . 366,

	

190 5
quotes from Lord Selborne 's judgment in Hill v . East and West May 30 .
India Dock Co . (1882), 22 Ch . D. 23, thus :

" ` On principle, it is certainly desirable in construing a statute, if it be
possible, to avoid extending it to collateral effects and consequences be-

	

1906
yond the scope and the general object and policy of the statute itself, and Jan . 25 .
injurious to third parties with whose interests the statute need not, and
does not profess to, directly deal .' "

	

SAYER S

There is another view of the section . I doubt whether the

	

B .v C .
phrase " operations of the Company " extends to the operation ELECTRIC

RY . Co .
of the tramway. The Act recites the incorporation of the Com-

pany ; the acquisition by the defendant Company of certai n
undertakings authorized by the Legislature, and the powers
and privileges exerciseable in connection with those undertak-
ings ; and the intention of the Legislature to amalgamate all thes e
undertakings and vest them in the defendant Company, togethe r
with the powers and privileges connected with them . One of
these undertakings was the Westminster and Vancouver Tram -
way Company, which had already, before the passing of the Act,
been held to be a railway within the general Railway Act o f
British Columbia, and the view given effect to by that decisio n

is recognized not only in the section I am discussing, but in sec-
tion 5 of the Act as well . In respect of the limitation of
actions, this undertaking was governed by the provisions of sec -

tion 42 of that Act. That section, for the reasons I have men- DUFF, J .

tioned, had no application to a cause of action for injuries
suffered by a passenger on the trams or trains of the Compan y

by reason of the Company 's failure to take due care . The ar-
gument for the defendant Company therefore involves this : that

the claim for a passenger on the Company 's line between Van-
couver and New Westminster (which, as I have said, has been

held to be a railway, and in respect of which the Company would ,
apart from section 60, be governed by section 42 of the Railway
Act), who suffers by reason of such negligence, is subject to a
limitation of six months ; a limitation which, I believe, applies
to no other railway in the Province constructed under the au-

thority of the Provincial Legislature . Now, it seems to me tha t
the members of the phrase " tramway or railway or works or

107

DUFF, J .

FULL COURT
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operations of the Company " may be read separatim as describ-
ing different branches of the Company's undertaking . So read-
ing it, " works and operations " would properly apply to thos e
branches of the undertaking not exclusively connected with th e
tramway or railway. Conceive an objection in committee to th e
comprehensive nature of the phrase " works or operations of th e

Company, " as extending the effect of section 42 of the Railwa y
Act ; the explanation doubtless would have been—this phras e

applies not to the tramway or railway but to the other branche s
of the undertaking . That, I apprehend, is a view of this lan-
guage not unreasonable ; and I apprehend also that the consider-
ations I have referred to bring the sections within the secon d

branch of Lord Wensleydale 's golden rule ; that is to say, tha t
if the ordinary meaning of the words in question is that which
the defendant contends for, then, taking the whole statute to-

gether, construing it together, these words so applied produce an
inconsistency, absurdity, and inconvenience so great as properl y

to convince the court whose duty it is to construe and appl y
them, that the intention could not have been to use them in their

ordinary signification, and to justify the court in putting o n
them another signification which, in the opinion of the court ,

they will bear : River Wear Commissioners v . Adamson (1877),
2 App. Cas . 743, per Lord Blackburn, at p . 764. In aid of thi s

view of the section, also, one may apply the canon of construc-
tion stated by Sir Henry Strong, which I have already quoted

at length .

The appeal was heard at Vancouver on the 22nd of Novem-

ber, 1905, before IRVING, MARTIN and MORRISON, JJ .

Martin, K. C., for the appellants (defendant Company) : Th e
cases referred to by DuFr, J ., are actions on contract, and ther e
is no breach of contract alleged here . He cited Taylor v. Man-
chester, Sheffield and Lincolnshire Railway Co . (1895), 1 Q.B.

134 ; Lyles v. Southend-on-Sea Corporation (1905), 2 K.B. 1 a t
p. 21 .

L. G. McPhillips, K. C ., on the same side : When does the
contract of carriage commence and end ? Here the Compan y
carries on business on a public street over which it has no con-
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trol, and with which it may not interfere . The contract really DUFF, J .

means that the Company will carry the passenger safely from

	

190 5

the time he gets on the car until he gets off the car . The step may 30 .
on the ground is no part of the car . He cited Dudley v . Smith

couaT
(1808), 10 R.R. 561 ; Brien v . Bennett (1839), 8 Car . & P. 724 ; Fun'	

Fetter 's Carriage of Passengers, Vol . 1, p . 233 ; Creamer v . West

	

190 6

End St. By. Co . (1892), 31 N .E. 391 ; Donovan v . Hartford St . Jan. 25 .

By . Co. (1894), 32 At] . 350 .

	

SAYER S

[IRVING, J. : We take it, of course, that those American cases

	

B.
v
C .

form part of your argument, and are not cited as authorities .]

		

ELECTRIC
Rr . Co .

It cannot be contended that our contract covers the conditio n

of the roadway.
Macdonell, for respondent (plaintiff) : This is an action of

contract pure and simple . The defendant Company contracted Argumen t

to carry the plaintiff from one place to another ; there was a
hiatus on the journey, and they contracted to have a proper an d
safe landing place from one car to another . They did not pro-
vide a safe transfer.

Cur. adv. vult .

25th January, 1906.
IRVING, J . : I agree with the learned trial judge that th e

words " by reason of the tramway, or railway, or the works o r
operations of the Company " in section 60 of the defendants ' Act
of Incorporation, Cap . 55 of 1896, should be read separatim as
describing different branches of the Company's undertaking, an d
that the section does not apply to a case like the present, which
is based on the defendants ' duty to carry the plaintiff safely .

The judgment of the Court of Appeal for Ontario in Rycic-
IRVING, J .

am-a v. Hamilton, Grimsby and Beamsville Electric B . W. Co .
reported in (1905), 10 O . L. R. 419, beginning at p. 426 ,
deals so fully with the question argued before us that it seem s
to me unnecessary to do more than say that I adopt the reasons
there given.

I would dismiss the appeal .

MARTIN, J. : In my opinion the conclusion of the learne d
trial judge regarding the additional words " works or opera- MARTIN, J .

Lions " should be affirmed ; to my mind, if they have any
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DUFF, J .

1905

May 30 .

FULL COUR T

1906

Jan . 25 .

SAYER S
v .

B . C .
ELECTRIC
Ry. Co .

MARTIN, J .

effect, it is to limit the scope of the preceding sweeping expres-
sion " by reason of the tramway or railway ." It may be that

in the Railway Act, 1903, Sec. 242, the word " construction " ha s
a special effect, but it is unnecessary to consider it here .

Then it is said that this is essentially an action of tort an d
not of contract . Now, as Lord Justice Lindley said in Taylor

v . Manchester, Sheffield and Lincolnshire Railway Co . (1895), 1

Q.B. 134 at p. 138 :
" Every one who has studied the English law will know perfectly wel l

that there is debateable ground between torts and contracts . There are
what are called quasi-contracts and quasi-torts ; and it is sometimes not
easy to say whether a cause is founded on contract or on tort . Very ofte n
a cause of action may be treated either as a breach of contract or as a tort .
But here we are compelled to draw the line hard and fast and put ever y
one of the actions into one class or the other . "

Then he goes on to consider the peculiar effect of the Count y

Courts Act. That case was explained in Kelly v. Metropolitan
Railway Co.,

	

944. The Master of the Rolls says at p. 946 :

" In old times the question of injury to a passenger through somethin g
done by the servants of a railway company gave rise to a dispute whether
such an action was an action of contract or one of tort, and it was ulti-
mately settled that the plaintiff might maintain an action either in con -
tract or in tort. In the former case he might allege a contract by th e
railway company to carry him with reasonable care and skill, and a breac h
of that contract ; and on the other hand, he might allege that he was bein g
carried by the railway company to the knowledge of their servants, wh o
were bound not to injure him by any negligence on their part, and if the y
were negligent that was a matter on which an action of tort could b e
brought . At the present time a plaintiff may frame his claim in eithe r
way, but he is not bound by the pleadings, and if he puts his claim on on e
ground and proves it on another he is not now embarrassed by any rule s
as to departure . The question to be tried is the same in either case . The
plaintiff must rely on and prove negligence, and whether that negligenc e
is active or passive seems to me to be immaterial ."

This case also was on the construction to be given to a sectio n
of the County Courts Act, and therefore much of the language
has no general application and must be read as applicable to th e

particular facts. Nevertheless, the remarks of Lord Justic e

Lindley and Lord Esher shew the two courses open to a passen-

ger for reward. In the case at bar, according to the pleadings ,

which are all we have before us, there being no evidence in th e
appeal book, a contract to carry safely and securely a passenger



for reward is set up, and breach alleged in neglecting to use

ordinary care in providing a safe place to transfer passengers

	

190 5

from one car to another during a continuous journey from one May 30.

part of the City of Vancouver to another on the same line of
FULL COURT

street railway . The journey being a continuous one, we are note —

embarrassed by the question of the exact termination of the 190 6

contract on alighting from the car which was, inter alia, con- Jan. 25 .

sidered in Bell v. Winnipeg Electric Street R . W. Co . (1905), 1 SAYER S

W.L.R. 405 .

	

BB.C .

We were referred to Lyles v. Southend-on-Sea Corporation ELECTRIC
RY . Co .

(1905), 2 K .B. 1, but I must confess that I find some difficulty
in obtaining any real assistance therefrom as regards this case ,

because the learned judges while arriving at the same result ,

differed in their reasons . As Lord Justice Romer says, p. 20 :
" It is the case of an action against a public authority founded directly MARTIN, J .

and not indirectly on an alleged neglect or default in the execution of a
public duty or authority ."

While I am of the opinion that this action is not " within th e

limitation, " yet the question is not at all free from doubt, and i t

is desirable in the public interest that it should be set at rest ,

either by the Legislature or the court of last resort .

MORRISGN, J., concurred with the reasons for judgment of MoRRISON, J .

IRVING, J.
Appeal dismissed .

DUFF, J.
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LAMPMAN, THE CORPORATION OF THE CITY OF VICTORI A
co . J .

v. BELYEA .
1906

June 1 . Municipal law—Tax-imposing powers of Council—" Profession," whether
including barrister—" Practising," what acts will constitute—Penalty .

CORPORATION

OF VICTORIA The profession of a barrister is included in the term " profession " in
v .

	

clause 26 of section 171 of the Municipal Clauses Act, as amended i n

	

BELX LA

	

1902, Cap . 52, and section 173 as amended in 1903, Cap . 42 .
Semble, one appearance in the town where the barrister has his office, i n

court as counsel for a client, is sufficient to constitute an offence unde r
the statute, although, following Apothecaries Co. v. Jones (1893), 1
Q .B . 89, acting in several instances would constitute only one offence
in respect of which only one penalty could be imposed .

It is not necessary that the tax-imposing by-law should fix a penalty ;
Section 175 of the statute does that, and provides the manner in whic h
it may be recovered .

APPEAL by the Corporation of the City of Victoria, from an
order made by two Justices of the Peace dismissing an informa-
tion against Mr . A. L . Belyea, K.C., charging him with practisin g
as a barrister in the City of Victoria without having taken ou t
the licence required by Revenue By-laws numbered 321 an d
393 .

Section 171 of the Municipal Clauses Act (R .S .B .C. 1897 ,
Cap. 144) confers power to issue licenses and levy and collect ,
inter at us :

(21) From each person practising as a barrister or solicitor, twelve dol-
lars and fifty cents for every six months .

Statement (22) From every person, other than a barrister or solicitor, who ha s
taken out a licence to practise as such, following the occupation of a con-
veyancer or land agent or both, twelve dollars and fifty cents for every si x
months .

(26) From every person following, within the municipality, any trade ,
occupation or calling, not hereinbefore enumerated, or who enters into, o r
carries on, any contract or agreement to perform any work, or furnish an y
material, not exceeding five dollars for every six months. Provided always ,
that no person employed as a journeyman, or for wages only, and not em -
ploying any other person or persons, or not having a regular place of busi-
ness, shall be subject to the provisions of this sub-section . "

In 1902, by Cap. 52, Sec . 42, clauses 21 and 22 of said
section 171 were repealed, and clause 26 was amended by insert-



On the trial before me it was shewn that Mr. Belvea was a bar-
rister, and that he had taken out his annual certificate from th e

1st June, 1906.

LAMP.IAN . Co .

	

[After reciting the facts as above set out] :
Judgment
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ing the word "profession " after the word " any " in the first LAMP3r-AN ,
line .

	

co-.' .

Section 173 as amended in 1903 (Cap. 42, Sec. 23) provides

	

190 6

that every person following within the municipality any profes- June 1 .

sion included in section 171, shall take out a periodical licence CORPORA -
TION O Ftherefor, and shall pay to the assessor or collector the fee

VICTORI A

imposed ; and section 175 provides that no person shall use,

	

v .
practise, carry on or exercise any trade or profession described o r
named in section 171 without having taken out a licence in tha t
behalf, under a penalty, upon summary conviction, not exceed-
ing $250 for every such violation .

Said by-laws 321 and 393 enact that every person using or
following within the City any of the trades, occupations or pro-

fessions particularly described, and mentioned in Schedule A
thereto, shall take out a licence and shall pay therefor suc h
sutra as is specified in the said schedule, and clause 27 of th e
schedule is as follows :

" For every person following, within the Municipality, any profession ,
trade, occupation or calling, not hereinbefore enumerated, or who enters
into or carries on any contract or agreement to perform any work or furnis h
any materials, $5 for every six months . Provided, always, that no perso n
employed as clerk or assistant or as a journeyman, or for wages only, an d
not employing any other person or persons, shall be subject to the provi-
sions of this section ."

This clause is in practically the same words as clause 26 o f
section 171 of the Act.

By the by-law, the licences to be granted under it terminate s t at eme nt

on the 15th of July and the 15th of January in each year . Mr.
Belyea, who is a barrister, did not pay the licence for the si x
months ending the 15th of January, 1906 ; the information wa s
laid against him on the 2nd of January, and on the hearing i t
was dismissed on the ground that it was not proved that Mr .
Belyea had practised .

7~5erts, KC. 01a:4mm, with him), for the Corporation .
Belyeu, K.C., in person, cod rect .
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June 1 .

CORPORA -
TION O F

VICTORI A
V .
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Law Society entitling him to practise throughout the Province ;

that he had an office in the Board of Trade building with notice

boards leading to it, having on them the words " A . L. Belyea ,

Barrister " ; and that on the 3rd of October, 1905, at the

Supreme Court civil sittings here, he acted as counsel for th e

respondent in an action . The above facts were proved by Mr .

Drake, the Registrar of the Supreme Court, Mr . Bass, Secretary

of the Law Society, and Mr. Winsby, Assistant City Collector .

Whatever doubt I might have had as to whether the evidenc e

of the witnesses named disclosed sufficient facts to constitute

practising, is removed by the evidence of the respondent him -

self . If he had not been practising during the time in question

he would have said so in his evidence .

But apart from this, and notwithstanding Regina v. Andrews

(1866), 25 U .C .Q.B. 196, and The King v . Buckle (1803), 4 East ,

346, which were relied upon by the respondent, I am inclined t o

think that one appearance, in the town where a barrister ha s

his office, in court as counsel for a party, is sufficient to consti-
tute an offence under the statute, although acting in severa l

instances would constitute only one offence in respect of whic h

only one penalty could be imposed : see Apothecaries Company

v . Jones (1893), 1 Q.B. 89 .
The facts here are distinguishable from those in In re Horto n

(1881), 8 Q.B.D . 434, as there the solicitor did not have his

office in the place in which he attended on the taxation of a bil l

of costs, and the court held that the legislation in question ther e

was aimed not at the particular transaction, but at the genera l

carrying on of business and practising.
I do not think that there is any doubt that a barrister i s

included in the term "profession " in clause 26 of section 171 of

the statute : that barrister is not named specifically in th e

schedule to the by-law is immaterial the schedule simpl y

follows the wording of the statute : L r~'mete Tr•asl, (1877), 1 7

N.B . 277 ; and the authorities referred to in the memorandum

of authorities submitted do not, so far as I can see, assist th e

respondent .

Mr. Belyea also urged that no penalty could be imposed as

the by-law did not fix one, The short answer to that is that it
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is not necessary that the by-law should fix a penalty ; section LAxPJIAN ,
co . J .

175 of the statute does that, and provides the manner in which

	

_
it may be recovered . All that is necessary in the by-law is that

	

190 6

the amount of the licence fee should be fixed, and any attempt June 1 .

at dealing with a penalty would be bad : see Hayes v . Thompson CoRnoRA-

(1902), 9 B .C . 249 .

	

TION O F
VICTORI A

Before the taking of evidence was commenced, Mr. Belyea

	

V .
BEI .Y E A

argued that even if it were decided there should be a conviction

the court was powerless to act, as the Summary Conviction s
Act gave no express power to impose a fine . He overlooked th e
amendment of 1901, which gives the court on an appeal th e
same powers that the justice whose decision is appealed from
had, and the corresponding sections of the Criminal Code hav e
been held by the Full Court of Nova Scotia to confer on th e
court appealed to fairly ample powers of enforcing its orders :
see The Queen v . Hawbolt (1900), 4 C .C .C . 229 .

	

Judgmen t
The result is that I find the respondent guilty, and the appea l

is allowed. A fine of $6 .00 (this includes the $5 .00 licence fee )
will, I think, meet the requirements of this case, and th e

respondent should pay the costs of the appeal . If the parties do
not agree upon the costs, and if the costs and the fine are no t
paid before Friday next, I will, at the Chamber sitting on tha t
day, fix the amount of costs, and also the terms of the formal
order of conviction .

Appeal allowed .
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DUFF, J .

1906

McGREGOR v . THE CANADIAN CONSOLIDATED
MINES, LIMITED .

In construing a penal statute, the rule to be followed is that by which tha t
sense of the words is to be adopted which best harmonizes with th e
context and promotes in the fullest manner the policy and object o f
the Legislature .

The paramount object in construing penal as well as other statutes, is to
ascertain the legislative intent ; and the rule of strict construction i s
not violated by permitting the words to have their full meaning, or th e
more extensive of two meanings, when best effectuating the intention .

Senzble, the phrase " machinery hereinafter mentioned " in r . 21A o f
section 25 of the Inspection of Metalliferous Mines Act, as enacted b y

Cap. 37 of 1901, means " any of the machinery hereinafter men-

tioned . "

CASE stated by Mr . Nelson, Police Magistrate for Rossland .
The facts and arguments are sufficiently set out in the opinion

of DUFF, J .

P. M. Metedorlaid, for McGreg>r .

A . H. 1111icl'eill, 1' .(7., for the Company .

DucF, el : The following questions are submitted :
(a.) Whether employment for wages to perform duties which are i n

violation of the provisions of Rule 21A of section 25 of the Inspection o f

Metalliferous Mines Act, 1901, constitutes an inducing or persuading with-
in the meaning of Rule 21B of said amended Act .

(b.) Whether the words " preceding section " in the third line of sai d

Rule 21 B apply to the matters referred to in Rule 21A .

(c.) AVhether the provisions of said Rule 21A apply at all unless both a
direct-acting, geared, or indirect-acting hoisting engine, exceeding fift y
horse power and a stationary engine or electric motor (exceeding fift y
horse power) are operated in the same mine .

The first two questions are answered iii the affirmative, and I

think it is not necessary. to add anything to what was said
during the argument on the points raised by them .

The rule referred to in the third question is as follow s

Judgment

June 6 . ,9atute, construction of—Penal statute—Inspection of Metalliferous Mine s..... ... .. . . ..... .. .
McGaEUOrz

	

Act Amendment Act, 1901, Sec . 12, r . 21A—" machinery hereinafte r
V .

	

inentionel," meaning of.
CANADIA N
CONSOLI-

DATE D
MINES
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"21A. Every person who, after the first day of January, A .D. 1902 ,
being employed in or about a metalliferous mine, in which the machiner y
hereinafter mentioned shall be operated for more than twenty hours in an y
twenty-four (1) operates any direct-acting, geared, or indirect-acting hoist-
ing machine exceeding fifty horse-power, or (2) operates any stationary
engine or electric motor exceeding fifty horse-power, and shall perform any
such duties for more than eight hours in any twenty-four, shall be guilty
of an offence under this Act . "

The construction of this rule presents difficulties . The read-
ing contended for by Mr . MacNeill, however, namely, that a con -
stituent element in the offence created by the rule is that all the
different kinds of machinery mentioned shall be in the
mine in question, and be operated for more than twent y
hours in any twenty-four, leads to a result which it is highl y
unlikely the Legislature contemplated ; and, although a possible
construction, is, I think, a less reasonable view of the meanin g
of the words than that contended for by Mr . Macdonald . It i s
difficult to believe, for example, without imputing to the Legis-

lature the desire to be absurd, that it was intended that as a
condition to the liability to prosecution under the rule, ther e
must be at one and the same time, in one and the same mine, a
direct-acting hoisting machine exceeding fifty horse power, a
geared hoisting machine exceeding fifty horse power, and a n
indirect-acting hoisting machine exceeding fifty horse power .
But Mr . 1llacNeill's view, if acted upon, inevitably conducts us
to that conclusion .

It is not necessary, in order to support Mr . Macdonald's con-
tention, to introduce any words into the section . " Machiner y
hereinafter mentioned " may, I think, be quite naturally read a s
meaning the machinery described in the language hereinafte r
appearing ; and with this paraphrase it becomes obvious tha t
the words " hereinafter mentioned" import the distributive con -
junction " or," as appearing in the latter words of the section, int o
the description of the classes of machinery with which th e
Legislature is dealing ; in other words, that the phrase " mach-
inery hereinafter mentioned" means any of the machinery here-

inafter mentioned .

The rule of strict construction, as applied to penal statutes ,
has been much relaxed in recent years _

DUFF, J .

1906

June 6 .

MCGREGO R
i .

CANADIA N
CONSOLI-

DATE D
MINE S

Judgment
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"The rule of strict construction, however, whenever invoked, comes
attended with qualifications and other rules no less important ; and it is by
the light which each contributes that the meaning must be determined .
Among them is the rule that that sense of the words is to be adopted whic h
best harmonizes with the context, and promotes in the fullest manner th e

r . policy and objects of the Legislature. The paramount object, in contsru-

ing penal as well as other statutes, is to ascertain the legislative intent ;
and the rule of strict construction is not violated by permitting the word s
to have their full meaning, or the more extensive of two meanings, whe n
best effectuating the intention . They are, indeed, frequently taken in th e
widest sense, sometimes even in a sense more wide than etymologicall y
belongs or is popularly attached to them, in order to carry out effectuall y

the legislative intent, or, to use Lord Coke's words, to suppress the mis-
chief and advance the remedy" :

Maxwell on Statutes, pp . 412, 413 .

Applying these principles, I come to the conclusion that Mr.

MacNeill's contention cannot be sustained . The third question

will be answered in accordance with this opinion .

DUFF, J . HILL AND ANOTHER v. GRAN BY CONSOLIDATE D
1906

	

MINES, LIMITED .
June 12 .

j[aster and serzra.ut—Compensation for injuries—",Serious and wilful 1

conduct "—" Serious neglect," meaning of—" Dependants "—be ' a i n

oil:9y on son ' s earnings—Workmen's ("o npensution. Act, 1902, (,4!!' . 74 ,

Sec . 2, ,Sub-Sec . 2 (e) .

" serious " merely because the actual consequences i n
case are serious ; the misconduct must be serious in

An y neglect is "serious neglect " within the meaning of the Act which ,
in the view of reasonable persons in a position to judge, exposes any-
body, including the person guilty of it, to the risk of serious in -
jury . If the danger to be apprehended is a danger of serious injury ,
or if the injury to be feared is of such a character that it may b e
described as serious, then the case is within the language of the Act .

TH E HE deceased was a brakeman on the defendant Company' s

train of ore cars, which was being pushed into the tunnel of the

118

DUFF, J .

1906

June 6 .

MCGREGOR

CANADIA N
CONSOLI-

DATED
MINES

Judgment

IIIL L

GRAN B Y
CONSOLI -

DATED MINES
Misconduct is not

the particula r
itself .
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Nobhill mine at Phoenix ; the rear end of the train entering first, DUFF, J .

with the engine at the outermost end . The train crew consisted

	

1906

of a front brakeman, whose duty it was to be on the car first June 12 .

entering the tunnel in order that he might attend to the opening of
Him.

switches ; a hindermost brakeman who was usually on the front

	

v .

end of the engine, and whose duty it was to close the switches GRANB Y

a

	

CONSOLI-

after the engine had passed over them ; and the engineer, who DATED MINE S

attended to the duties of his position . There were no bell cord s

for signalling, and no whistle on the engine .

The tunnel opening was fourteen inches above the top of th e

ore cars. Over the mouth of this tunnel was constructed a shed

55 feet in length . There were no cope or other signals place d

across the track near the entrance to the tunnel . The head

brakeman sat upon the narrow platform at the end of the ca r

on entering the tunnel . At the time of the accident in ques-

tion herein, there was a space of but six inches between th e
side of the car and the tunnel, on the right-hand side, and a

foot or so on the left-hand side .

The deceased met his death by standing up on the front plat -

form of the car, with the front part of his body facing the mouth Statemen t
of the tunnel and his head turned around in the direction of th e

engine, facing, or looking, outside. The position of his body

meant necessarily that he would be instantly killed on reachin g

the mouth of the tunnel unless he sat down.

It was suggested in the evidence that the back brakema n

sometimes got off the train in this shed to fill his lamp wit h
oil, or attend to some other similar duty, and that possibly th e
deceased was standing up to see whether or not the back brake -

man had got off; and as a fact he had got off.

Plaintiffs (the father and mother of the deceased) brought a n

action against the defendant Company under the Employers'

Liability Acts. The trial of this action commenced before DUFF ,

J., and a jury, but the learned judge took the case from the jur y
and non-suited the plaintiffs, who thereupon made the presen t

application under the Workmen's Compensation Act, 1902, Sub-

Sec. 4 of Sec . 2 . which was heard in March, 190 6

S. S . Taylor, K .C., for plaintiffs : "Serious and wilful miscon- Argument



12(1

	

BRITISH ('()LI r itBIA REPORTS .

Hn .r,
more especially with the circumstances of each case without

C

	

making any attempt to lay down any

	

z,general rules to governUNSOLr-
DATED MINES other cases .

The words being " serious anal wilful misconduct, " and not
" serious or wilful misconduct, " it would naturally follow that
not only must " misconduct " occur, but that such in itself is no t
sufficient to dislodge the workman's claim ; it seems that suc h
misconduct must be both " wilful" and " serious ." For a defini-
tion of the word "wilful" in this connection, see the language o f
Bowen, L .J., in In re Young and Harston's Contract (1885), 31 .
Ch.D. 168 at p. 175 ; and as to " wilful misconduct " see the re -
marks of Bramwell, L.J ., in Lewis v . Great Western Railway
Co. (1877), 3 Q .B.D. 195 at p . 206 . Honest forgetfulness is no t
wilful misconduct . See Lopes, L.J., in In re Mayor of London
awl Tubbs' Contract (1894), 2 Ch. 524, 7 R. 265 at p . 271 .

lull in the case at bar, beyond question had his attention at-

tracted by something, and did not realize the actual danger of hi s
position : whether through forgetfulness of the near approach t o
the tunnel, or being intent upon the discharge of some othe r
duty can never be ascertained, but as his default could onl y

Argument result in death to himself and no risk to any other person, it i s
impossible to conclude that he was guilty of more than remain-
ing intent upon the discharge of some other duty : or of acciden-
tal forgetfulness of his great danger . 1-fence in view of th e
above definitions, in no sense can he be held to be guilty of
" serious and wilful misconduct . "

The Legislature in adding the words " or serious neglect, "
has made a new difficulty. It is submitted that as these word s
are the alternative of " serious and wilful misconduct," whil e
they crust have been intended to mean something different ., stil l
the neglect required . is such as .should rank with the offence of .
being guilty of "serious and wilful misconduct," namely, some -
thing at least quite as serious in the eyes of the law. " Serious
neglect " connote by themselves, neglect with the addition of

[VOL .

1906

	

section 2 of section 2 of Chapter 74 of the statutes of 1902, i s
June 12 . to an extent defined in the English cases dealing only with th e

words, " serious and wilful misconduct " ; but they seem to deal

DUFF, J . duct," or " serious neglect," as provided in paragraph (c .), sub -
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weight or gravity . It certainly is intended, when used in the DUFF, J .

Workmen's Compensation Act to mean something more than

	

1906

mere contributory negligence : it means a conscious default of a June 12 .

grave nature, and being absolutely careless as to consequences

	

--
HIL L

to oneself or others . The rule of construction to be applied is

	

r,

that adopted in Hornsey Local Board v. Monarch Investment C7tANB C
CiOMMA.-

Building Society (1889), 24 Q .B .D. 1 at p . 5 .

	

DATED MINE S

As instances of serious and wilful misconduct he cited Ram-

boll v . Nunnery Colliery Company, Limited (1899), 1 W .C .C .
28 and Reeks v . Kynoel? , Limited (1901), 18 T.L .R. 34 .

On the question of plaintiffs being dependent on deceased, h e

referred to French v. Underwood (1903), 5 W .C .C . 119 ; How -

ells v . Vivian and Sons (1901), 85 L.T.N.S . 529, 4 W.C .C . 106 ;

Main Colliery Company v . Davies (1900), A .C. 358, 16 T .L.R.

460, 2 W.C.C. 108.
A . AL Whiteside, for defendants, submitted that the acciden t

did not, on the evidence, arise out of and in the course of th e
employment of the deceased . The act of the deceased, whic h

caused his death, was not done in connection with his work,

and does not come within the scope of his employment : see

Smith v. The Lancashire and Yorkshire Railway Compan y

(1898), 1 W.C.C. 1, 15 T.L.R. 64. As to "serious and wilfu l

misconduct " he referred to In re Young and Harston.'s Con -

tract (1885), 31 Ch . D. 168 at p . 175 ; Lewis v. Great Western

Railway Co. (1877), 3 Q .B .D. 195 at p. 206 ; Hornsey Local Board

v . Monarch Investment Building Society (1889), 24 Q .B .D. 1 at
p . 5 ; Beven on Employers' Liability and Workmen's Compen-

sation ; John v. Albion Coal Company, Limited (1901), 18 T .L .R .

27 ; Jones v. London d Southwestern Railway Company (1901) ,

3 W.C.C. 46 at p. 49 . In order to disallow compensation under th e
Act, however, it is not necessary that the workman should hav e

been guilty of " serious and wilful misconduct ." If the facts

shew "serious neglect " the respondents must succeed . This is

an expression introduced into the British Columbia Act alone ,
and there are no authorities to assist in its interpretation . See,
however, Wilson v. Brett (1843), 11 M . & W. 113 .

As to dependants, see remarks of Halsbury, L .C., in Main

Colliery Company v . Davies, supra .

Argument



122

	

BRITISH COLUMBIA REPORTS.

DUFF, J .

	

Whether a person is or is not dependent on a workman' s

1906

	

earnings is a question of fact. The expression "dependent "

June 12, means dependent for the ordinary necessaries of life. Deriving

— benefit from earnings is not necessarily being dependent upo n
HILI.

v .

	

them . Simmons v. White Brothers (1899), 1 W.C.C. 89, 1 5

GE"' T.L.R. 263 .CONSOLI -
DATED MINES Taylor in reply .

12th June, 1906 .
DUFF, J . : I have come to the conclusion that the plaintiffs ar e

not entitled to compensation under the Workmen's Compensa-
tion Act for the reason that the evidence chews the injury to
the deceased to have been caused solely by his serious neglect .

The questions involved are, the meaning of the word "solely, "
and of the phrase " serious neglect " as employed in sub-sectio n
2 (c .) of section 2 of the Workmen's Compensation Act, 1902 ,

and the application of this language to the circumstances of the
ease.

" Serious neglect " means, I have no doubt, something mor e
than contributory negligence—otherwise the use of the phras e

is purposeless. Further, "neglect" points, I think, to the failur e
to do some specific act which, in the circumstances, ordinary
prudence requires the injured person to do, or the doing of som e
specific thing which, in the circumstances, ordinary prudenc e
requires the injured person to refrain from doing ; and its sense

Judgment is perhaps in that respect more restricted than the meanin g
which should, in the like circumstances, be attributed to th e
word " negligence. "

It is, of course, impossible to give any precise description o f
the meaning of the phrase " serious neglect . " I cannot, how -
ever, agree with Mr. Taylor's argument that it necessaril y
imports the quality of deliberation . That quality does appear
to be involved in the " wilful misconduct " to which the earlier
member of the sentence relates : at least, that is the opinion o f
the present Lord Chancellor expressed in the last decision o n
the subject : Johnson v . Marshall, ,5'oas and Co ., Limited (1906),

22 T.L .R . 565 . The omission of any adjective corresponding t o

"wilful " from the phrase we are considering would indicat e
that that quality is not necessarily involved in the conduct



XII.j

	

BRITISH COLTJMBIA REPORTS .

described by it. On the other hand, it is quite settled tha t

serious misconduct in the earlier member means misconduct

	

190 6

which in itself is serious, and not serious only when looked at in June 12 .

the light of the actual consequences of it. In the case just —
Him.

mentioned, the Lord Chancellor says

	

v .

" Further, the Act says it must be ' serious' ; meaning not that the Gssxa
r

Cox SOLI -
actual consequences were serious, but that the misconduct itself was so ." DATED MINE S

And Lord James of Hereford says :

" I would also add that serious misconduct cannot be construed by th e

consequences of any act. A man may be told not to walk on the grass .

He does so, slips up, and breaks his leg. The consequences are serious ,

but the misconduct is not so . "

The like meaning must, I think, be given to the word
" serious " in the phrase " serious neglect. "

Without making any pretence to frame an exhaustive defini-
tion, it seems to me that any neglect is "serious neglect " withi n

the meaning of the Act which, in the view of reasonable per -
sons in a position to judge, exposes anybody (including th e

person guilty of it) to the risk of serious injury. Lord James

of Hereford gives examples of such cases in the followin g

passage :

" But the use of the word ` serious' shows that misconduct alone wil l
not suffice to deprive the workman of compensation . The class of mis-
conduct that would do so might well be represented by such instances a s
if a workman whilst working in a mine of certain seams of coal struck a
match and lit his pipe, or if he walked into a gunpowder factory with Judgmen t

nailed boots, refusing to use the list slippers provided for him. Of course
these are but instances illustrating conditions of absolute disregard of th e
lives and safety of many . But, on the other hand, misconduct may well
exist that is not `serious' in its nature—and therefore does not destro y
the right to compensation ."

The point of these illustrations is, I think, that the danger to
be apprehended is a danger of serious injury. I do not say tha t
the application of the words is necessarily confined to thos e

cases in which the injury to be apprehended is injury to a per -
son but if the danger to be apprehended is of that class, and i f
the injury to be feared is of such a character that it may be
described as serious, then the case is within the language of the
Act. It may very often happen, of course, that the doing of a
negligent act involves consequences far more grave than any

122

DUFF, J .
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DUFF, J . which an ordinarily prudent man would apprehend as the resul t
1906

	

of it.

	

June . 12.

	

An act, or omission, which may be described as negli -
- gent (and even actionable as such) because occurring in circunr -

HIr,r.

	

gent
v ,

	

stances in which a reasonably prudent person would expect i t

tiCx R09SO LA

Bl
b to cause harm of a very trifling character, may lead actually t o

DATED MINES disastrous consequences . Such an act or omission would not, I
think, fall within the words we are considering. The test is th e
apprehended, as distinguished from the actual, consequences .

In the present case, the deceased person was, in my opinion ,
clearly guilty of neglect in remaining standing on the frame o f
the truck after the train entered the shed projecting from th e
mouth of the tunnel . I conclude from the evidence that ther e
was no duty which required him to remain in that position ; h e
must have known that if he failed to judge correctly th e
moment when to avoid collision with the roof of the tunnel, i t
would become necessary to get down from his position, he ran
the risk of being. injured by such a collision, and that such a n
injury could hardly fail, in the circumstances, to be most serious ,
if not fatal . No prudent man, in my opinion,°would deliber-
ately take such a risk unnecessarily ; and having regard to th e
character of the risk so assumed, I must, in my view of th e
meaning of the words " serious neglect" hold that his conduc t
comes within them .

Judgment There remains the question : Is the . injury solely attributabl e
to the neglect of the deceased ? It is not necessary to define th e
meaning of the word " solely " as here used . Obviously, it can -
not be read literally. The injury, for example ; in this ease was
partly due to the fact that the train was, by the act of th e
engineer, driven into the tunnel, and nobody would contend tha t
this circumstance brings the case within the language of th e
statute. It was admitted by Mr. Taylor that in the circum-
stances he could not succeed on this point if the employer suc-
ceeded in showing that the injury was not in any way attribut-
able to any breach of duty on his part . I think he has shew n
that.

It was argued that there should have been some applianc e
placed outside the mouth of the tunnel to warn the brakeman
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that the train was approaching it. In my ;judgment, the passing DUFF, J .

of the train into the shed (the door of which was fifty feet only

	

1906

outside the mouth of the tunnel) might reasonably be regarded June 12 .

by the defendant Company as sufficiently apprising a brakeman
Him .

of his proximity to the point of danger ; and the injury is not

	

v .

in any degree attributable to the absence of any other means of Coxsoi

	

warning .

	

DATED MINE S

It was also argued that the defendant Company was guilt y

of failure of duty towards its employees in not elevating th e
roof of the tunnel to such a height as to make collisions such a s

occurred in this case impossible ; but although the particula r
accident in question in this case would not have occurred had

this been done, it does not follow that the failure to do it con -
stitutes a breach of duty on the part of the defendant Company .

" It is not of course every omission to do something which would hav e
avoided an accident which constitutes negligence in law . In order that a
duty should be imposed upon a person the neglect of which constitutes a n
actionable wrong, it must be apparent that the want of care or attentio n
is reasonably likely to endanger the safety of others . It is not sufficient Judgment
that the omission did in fact cause an accident, if it was not to som e
extent obvious that such a consequence was likely to result from it" :

Wood v . Cawadian Pacific Railway Company (1899), 6 B .C .
561, 30 S .C .R. 110 at pp. 112, 113 . That language applies here .

The defendant Company would not, in my opinion, reasonabl y
anticipate that persons in the situation of the deceased would
expose themselves to danger as the deceased did .

Ajipl iccttiora et'used .
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WILSON, Co .a . RAFUSE V . HUNTER. MACDONALD v. HUNTER .
(In Chambers)

1906

	

Slechanic's liens—Jlisdescription of land—Right to amend lien—Interest of

Feb . 21 .

		

timber licensee in land—Mechanics' Lien Act, R .S .B .C . 1897, Cap . 132;

Section 13, Cap . 20, 1900—Land Act, R .S .B .C . 1897, Cap . 113, Sec . 54 .
RAFUS E

v .

	

Where the land sought to be charged by lien is misdescribed in the lie n
BLUNTER

affidavits, the Court will not give leave to amend by correctin g
MACDONALD

	

the description, as that would in effect be creating a lien, and th e
r '

	

statute provides a specific mode for creating a lien .
HUNTER

Section 54 of the Land Act, which vests in the holder of a special timber
licence all rights of property in all trees, timber and lumber cu t
within the limits of the licence during the term thereof, does not give
any estate in the land itself chargeable under the Mechanics' Lie n
Act .

IN an action to enforce a mechanic's lien against defendan t

Hunter, as contractor, and against defendant Staples as a party
having an interest in the land, judgment had already been

Statement obtained against defendant Hunter, and the plaintiff's on a n
application to WILSON, Co. J ., in Chambers, on the 21st of Feb -

ruary, 1906, at Cranbrook, sought to make defendant Staple s
liable under the provisions of the Mechanics' Lien Act.

Thompson and Dunbar, for plaintiff's .

Harvey, for defendant Staples.

WILSON, Co . J . : Plaintiffs in this action were workmen
employed by defendant Hunter, as contractor, in the construc-
tion of a logging railway trestle over certain land, for which
defendant Staples held a timber licence, and by reason of th e

employment of defendant Hunter by Staples, plaintiffs now
seek to attach Staples with liability under the Mechanics' Lie n

Act .
I am first asked by plaintiffs under section 13 of chapter 2 0

of the statutes of 1900, for leave to amend the lien affidavit s
filed and the plaint herein by changing the description of th e

land sought to be charged by lien from a part of lot 341, group
1, Kootenay, to a described piece of Crown land, not a part o f

Judgment
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MACDONAL D
perfect) and this is the very land the defendants now seek to

	

v .

charge. In the circumstances it surely is not a case of amending HUNTE R

a lien that does not comply with the requisites of section 12 o f

the Act, but is a creation of a new lien against land which
up to the present has not been charged, and I think that th e

statute did not contemplate that the court should create a lien .
I, therefore, will not allow the amendment .

As to the second point, namely : that Staples is not the owner
as defined by the Mechanics ' Lien Act. The interest that

Judgment
Staples holds is by way of a timber licence granted unde r

section 54 of the Land Act, which provides that the specia l
timber licence shall vest in the holder thereof all rights of
property whatsoever in all trees, timber and lumber cut withi n
the limits of the licence during the term thereof . That assur-

edly gives no estate, either legal or equitable, in the land itself ,
and so the action as to the defendant Staples must be dismisse d

with costs .

Application refused.

lot 341 . The claim advanced by plaintiffs' counsel is that they wIILSON,CO.
.

have substantially complied with the Act and that defendant is
(In Chamb e

—

not prejudiced, as the lien was for trestle work, and that, there-
1906

fore, the amendment should be allowed . In my opinion this Feb . 21 .

cannot be done. The statute provides a specific mode for RA FUSE

creating a lien, but insofar as the land described in the amend-
HUNTER

ment is concerned, there is no existing lien (no matter how im -
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HUNTER, C .J .

1906

PROTESTANT ORPHANS' HOME ET AL. v.
DAYKIN ET AL .

March 30 . Practice—Writ issued in name of firm of solicitors instead of a member of

PROTESTANT

	

the firm .

ORPHANS '
Hann

	

It is quite permissible to issue a writ in the name of a firm . The English
v .

	

practice followed .
DAY KIN

ON the hearing of a motion for an injunction, R. T. Elliott ,
for defendants, took the objection that the writ in the action wa s
issued in the name of McPhillips & Heisterman, solicitors fo r
the plaintiffs, and not in the name of a member of the firm .

Argument A . E. McPhillips, K. C., for plaintiffs : It is permissibl e
to issue a writ in the name of the firm : see Engleheart v . Eyre
(1833), 2 Dow]. P.C. 145 and Richman v . Collis (1835), 3 Dowl .
P .C. 429. This is the practice followed in England : An. Pr .
1906, Vol . 2, p. 763 .

Judgment

		

HUNTER, C.J . : It is quite permissible to issue a writ in the
name of a firm of solicitors .
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BAKER ET AL. v . SMART ET AL. LECKIE ET AL. v.
WATT ET AL.

Mining law—Coal Mines Act, R .S .B .C . 1897, Cap. 137, Secs . 3, 9, 12—
Prospecting licences—Leases—Issue of more than one licence for th e
same area—Powers of Chief Commissioner of Lands and Works—Min-
ister of Crown and statutory officer—County Court, jurisdiction of unde r
section 9—Prohibition .

The Legislature has not, by section 12 of the Coal Mines Act, authorized
the establishment of any regulations, conditions or restrictions depriv-
ing a licence granted pursuant to sections 2 and 3 of its characteristi c
of exclusiveness over the area to which such licence applies . The
Chief Commissioner cannot modify the conditions precedent prescribe d
by sections 2 and 3.

In performing their functions under the statute, the Chief Commissione r
and the Assistant Commissioner do not act as agents of the Crown but
as mandataries of the statute .

Section 12 does not contemplate the granting of licences by the Lieutenant -
Governor in Council ; it contemplates the application to and the grant -
ing of a licence by the Chief Commissioner under sections 2 and 3.

The powers of the Lieutenant-Governor in Council do not extend to th e
prohibition of the grant of licences over reserved lands . A grant of
the power to regulate, or to impose conditions or restrictions does no t
import a grant of the power to prohibit .

Per IRVING, J . : Section 9 of the Coal Mines Act is limited to dispute s
between adverse claimants in respect of (1 .) the right or title to a
licence acquired or sought to be acquired ; or (2 .) in respect of right or
title to any claim acquired or sought to be acquired under the Act .

Semble, the word "claim" stands for "area of land," and is equally
applicable to the area of land included in a licence as it is to tha t
included in a lease .

APPEAL by R. G. E . Leckie and others from orders made by
MARTIN, J., at Victoria on the 3rd of June and the 31st of July,
1905, prohibiting the County Court Judge of the County of
Kootenay and the appellants from further proceeding with th e
prosecution or consideration of certain petitions presented by
the appellants severally to that court alleging that a disput e
had arisen respecting the right or title to a prospecting licence
over the several areas described in those petitions, and asking a

MARTIN, J .

190 5
July 31 .

FULL COUR T

1906

April 20 .

BARER
V .

SMART

LECKI E
V .

WATT

Statement
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MARTIN, J . determination under section 9 of the Coal Mines Act that th e

1905

	

appellants were severally entitled to prospecting licences ove r

July 31, those areas .

The petitioners, with a view of securing a licence to pros -
NULL COURT

pect for petroleum, complied with the statutory provisions i n
1906 that behalf as required by the Coal Mines Act, and in due tim e

April 20 . made the necessary application therefor to the proper official ,

BAKER which was refused .

SMART

	

Watt at al ., applied for licences to prospect over the same

LECKI E
v .

	

On the 16th of June, 1904, subsequently to those applications ,
W ATT

the Chief Commissioner of Lands and Works caused a notice t o
be published in the British Columbia Gazette that licences t o

prospect for coal and petroleum upon and under the lands i n
question would be issued to all persons who had made prope r
application under the Coal Mines Act, upon payment of $100.

The petitioner did not apply for this licence. Watt et al . did
on the 18th of June, 1904, apply, and on the 3rd of August ,
1904, licences were issued to them to prospect for petroleum
over those lands .

The form of licence, which is as follows, was a special one ,
framed to meet the particular circumstances which had arisen :

"Owing to the number of applicants for licences to prospect for coal
and petroleum, and the peculiar circumstances surrounding the applica -

statement tion for and issuance of these licences, and the well known fact that th e
issuance has been unavoidably suspended for so many months, the Govern -
ment of British Columbia finds it impossible to determine the equitabl e
rights of the numerous applicants . Therefore, for the purpose of enablin g
all persons to go before the proper tribunal for the determination of thei r
respective rights and priorities, this licence is issued and accepted subject
to such prior rights of other persons as may exist by law, and the date o f
this licence is not to be taken or held as in any sense determining such
priority, and further it shall not be taken or held to waive enquiry by the
courts into the proper performance of all conditions precedent as betwee n
adverse claimants ; and further, on the understanding that the Govern-
ment shall not be held responsible for, or in connection with any conflic t
which may arise with other claimants of the same ground, and that unde r
no circumstances will licence fees be refunded .

" And the holder hereby waives any claim or demand against the Gov-
ernment, and expressly agrees not to take any steps or proceedings, o r
present any petitions to enforce any alleged claim or demand against th e

lands and they also were refused .
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Government of the Province of British Columbia arising out of the issu- MARTIN, J .

ance of this licence or of any other matter or thing appertaining thereto .

	

1906
" The land being under reserve from pre-emption and sale, this licence

does not include any right other than the right to prospect for coal and July 31 .

petroleum .
FULL COURT" The duration of this licence is for one year from the 3rd August,

	

—
1904 ."

	

1906

On the 5th of November, 1904, the petitioner herein applied April 20 .

to his honour Judge Forin, County Court Judge at Nelson, for
BARER

and obtained an order calling upon all persons who might be

	

v.

interested in the subject-matter of the petition which sought a
SMAR T

settlement of the disputes arising over the matter of the licences LECKI E
v .

granted and applications for licences over the ground in clues-

	

WATT

tion, to appear before him and state their claims or grounds o f
objection to granting the relief asked .

Counter petitions were then filed and the learned Count y
Court judge made an order restraining the Chief Commissioner
of Lands and Works from issuing leases to Watt et al., and

ordering that the disputes raised by the several petitions b e
heard at Cranbrook in the County Court on the 5th of July ,

1905 .
An application was then made on behalf of Watt to MAR -

TIN, J., who made an order prohibiting the County Court judge
from further proceeding with the petitions .

Sir C. H. Tupper, K.C., for Baker et al., and Leckie et al.

R. T. Elliott, for Smart and Watt.

MARTIN, J., on the application before him in the Leckie v.

Watt matter, came to the conclusion that section 9 of the Coa l
Mines Act did not apply to the proceedings by the parties befor e

the assistant or local Commissioner of Lands and Works unde r
section 3 of the Act, and that it is for that official to determine MARTIN, J .

only whether or no a " valid objection has been substantiated "
against the application for a prospecting licence . The learned

judge continued :

Nevertheless the petition is essentially one based upon an d
complaining of a refusal to grant a licence, as appears parti-

cularly by paragraph 3 and the prayer thereof, and the only
relief that could be had thereunder, even admitting all the alle-
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LECKIE
v .

	

This application differs from that of Leckie et at,, in which I
WATT delivered judgment on June 3rd last, in that all the parties con-

cerned already hold prospecting licences under the Coal Mine s

Act for the same area of land. At the outset it is to be
remarked that though Baker and the five other petitioner s

whose petitions are identical with his, allege that five othe r
licence holders, mentioned in paragraphs 3 and 8, including th e

present applicant, Smart, are applying for leases, yet it is no t
alleged that Baker et at., are doing so or are in a position to do
so. The petitioners ask that the opposing licences be declare d
void and no leases granted thereunder because of the non -
observance of statutory formalities ; and that their own licences
be declared to be prior to the others .

It seems necessary, I think, for a proper understanding of the

"IARTIN, J . subject, to decide the question raised as to whether or no the
Chief Commissioner is given power by the statute to issue mor e

than one licence for the same area . After a careful considera-
tion I am of the opinion that he does not possess that power ,
and that the intention and effect of the Act is that a licence
shall confer upon the holder thereof the exclusive right for th e
purposes of the Act, to the area covered thereby . This is shew n
all through the relevant sections, but I particularly refer to th e
following expressions : " before entering into possession of the

particular part of said coal lands he or they may wish to
acquire and work for coal " followed by directions for locatio n

in section 1 : " the plot of land over which privilege is sought . "
In section 3 : " piece of land sought to be acquired " and its
dimensions, in section 4 : " lands held under his licence " and

r ur , COURT
diction in the premises, and the want of it is apparent on th e

1906

	

face of the proceedings.
April 20.

	

It follows that the order nisi for prohibition must be mad e

BAKER absolute.

SMART

	

In the Baker v . Smart matter his lordship gave the following

reasons in writing :

MARTIN, J . gations to be true in fact, would be in the nature of a manda -

1905 tort' order to the official in question to grant a licence to th e

July 31 . petitioner. Such being the case, it is clear on the authoritie s
cited that the learned County Court judge had and has no juris -
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" covered by prospecting licence," in section 5 the " new licence MARTIN, J .

over the same lands " to a new applicant in section 6 ; the

	

1905

extension provided by section 7, and the right to " use the tim- July 31 .

ber and stone on the land included in such licence for the pur -
pose of his mining operations , " and for the "erection of building Fula

. COURT

on said land " under section 3 .

	

190 6

April 20 .
Though it is not suggested that any department of Govern -

ment can advance its powers beyond a statutory limitation (of BAKER
v .

Peck v. Reginam (1884), 1 B.C. (Pt. 2) 11, 1 M .M.C. 13 and SMART

cases cited in the supplemental notes thereon in 2 M.M.C. in LECKIE

additional notes) yet for reasons set out in the notice respecting

	

\~.
Coal and Petroleum Lands in South East Kootenay published i n
the British Columbia Gazette for June 16th, 1904, a special for m
of licence was authorized and issued on the 3rd of August, 1904 ,
to many persons representing conflicting interests in the sam e
area, which it is stated by Sir Charles Hibbert Tupper, the
petitioners ' counsel, has led to the present difficulty, and he con-
sequently contends that " a dispute as to the right or title to a
prospecting licence " has arisen under section 9 which it is th e
duty of the County Court to determine summarily as thereby
directed .

The situation so created is undoubtedly unforeseen and could
not have been contemplated by the framers of the statut e
because on the principle that " the King can do no wrong," it

MARTIN, J .
must have been presumed that the powers of the Crown woul d
not be exceeded ; nevertheless if the language of the statute i s
wide enough, effect will have to be given to it .

The objection is taken that no relief can be granted the peti-
tioners which does not in effect involve the granting of an
appeal to the County Court from the action of the Chief Com-
missioner under section 3, or the Lieutenant-Governor in
Council under section 5, and further, that because the Crown i s
not named in section 9 it cannot extend to it, but should be
restricted to disputes between subjects .

Many cases were cited on both sides, but I find I am unabl e
to derive much assistance from them because of the special pro -
visions of this statute, and the peculiar and different proceed-
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ings under sections 3 and 5 that section 9 must be considered i n

relation to .
There is here a dispute between conflicting licence holders fo r

the same area, and such being the case at first blush I might be
disposed to hold that section 9 has application, even though th e

Crown is not directly mentioned, on the principle that, havin g
regard to the other sections, it might be held to be included b y

implication . But a more careful consideration of the whol e
statute satisfies me that this cannot be, because both sections 3
and 5 presuppose that there is only one licence for such area
and therefore the granting of the lease under section 5 is some-

thing which depends solely upon the question as to whether o r

not said exclusive licensee " produces satisfactory evidence " of
his discovery to the Lieutenant-Governor in Council, who alon e

determines the sufficiency thereof . It would be, in my opinion ,
as impossible to substitute the County Court for the Lieutenant -
Governor in Council, under this section, as for the Chief Com-
missioner under section 5, which I have already decided canno t

be done . If that is not so then the licensee in case of being dis-
satisfied with the way in which the Lieutenant-Governor i n

Council had rejected his proffered proofs, might, though no on e

else was concerned except the Crown and himself, appeal fro m
the Council by invoking the assistance of the County Court t o
get his lease on the ground that there was a " dispute " or

" claim " under section 9, and not only this, but also after th e
lease was granted he could compel the Crown to sell the land s
to him at the end of five years ; in short, completely oust th e

Council and the Chief Commissioner as well, and wipe out al l
the exclusive or discretionary powers clearly conferred upo n

them by various provisoes—(a), (c) and (d) of section 5 . And
the same remarks apply to the subsequent proceeding unde r

section 7 .
While it is difficult from the looseness of the language, an d

also unnecessary, to endeavour to say exactly what disputes o r

claims section 9 can apply to, yet on the other hand it is not ,

difficult to suggest some it may relate to, e . q., questions o f

boundary, of title, as in the case of other lands, and of right s

under section 8. But it is clear to me that, after giving du e
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effect to the peculiar provisions of sections 3 and 5, it has no
relation to the special proceedings there authorized, and though 1905

the unforeseen issue of conflicting licences has brought about July 31 .
unexpected disputes, yet that does not alter the principle of

FULI. COURT
statutory construction which I have already applied to the case

	

—
of section 3 as hereinbefore stated . On the subject of attacking 190 6

Crown leases generally I refer to Canadian Company v . Grouse April 20 .

Creek Flume Co., Ltd. (1867), 1 M.M.C . 3 ; Hartley v. Matson
(1902), 32 S .C.R. 644, 2 M.M.C. 23 and St. Laurent v . Mercier
(1903), 33 S .C .R. 34, 2 M.M.C. 46.

As to the formal objection raised to the grouping of the peti-

tions it is only necessary to say in the circumstances, and havin g
regard to the form of the order of the County Court made at
the request of the petitioners which directly compelled thi s
application to be made, that I am unable to give effect to it .

The result is, therefore, that the County Court has, on th e
face of the petitions, no jurisdiction in the premises and th e
order nisi must be made absolute .

The appeal was argued at Victoria on the 19th and 22nd o f
January, 1906, before IRVING, DUFF and MORRISON, JJ . The
points raised in the argument material to the decision are
sufficiently set out in the reasons for judgment .

Sir C. H. Tupper, K.C., for appellants .
R. T. Elliott, for respondents .

Cur. adv . volt.

20th April, 1906 .

IRVING, J . : This is an appeal from MARTIN, J ., who on the
application of John Watt, issued an order prohibiting hi s
honour John A . Forin, judge of the County Court of Kootenay ,
from proceeding further in certain petitions of Edward Lecki e
and others, purporting to be lodged . under section 9 of the Coal
Mines Act, R.S.B .C . 1897, Cap . 137 .

By the Coal Mines Act provision is made for issuing licences
good for one year over a definite area of land not exceeding 64 0
acres .

The essential preliminaries to the obtaining of a licence ar e
staking, posting notices on the land, advertising and making
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FULL COURT
stand, means over the particular piece of land staked and applie d

1906

	

for .
April 20 . By the fifth section, provision is made for the granting of a

BAKER lease to a licensee who shews that he has discovered coal on th e

SaART land held by him under his licence .

LECxrE

	

Such lease shall be confined to the lands covered by hi s
v.

	

licence, and shall not be issued until after a survey has bee n
WATT

made.
The licences are granted by the Chief Commissioner, th e

leases by the Lieutenant-Governor in Council . The Chief Com-
missioner and Assistant Commissioner are, in my opinion, actin g

as agents of the Crown.
The licences may be granted on unreserved Crown lands ,

leased Crown lands, and also on reserved lands on terms to b e
prescribed by the Lieutenant-Governor in Council .

Section 9 is as follows :
" In case of any dispute as to the right or title to a prospecting licenc e

or to any claim under this Act, the same shall be decided by the Count y
Court or a Judge thereof, upon petition, in a summary way, who shall hav e

full power to order what shall be done in the premises, and as to the cost s
thereof."

ravrxo, J .
Section 9, in my opinion, does not authorize the County Court

or judge to give directions to the Assistant Commissioner, th e
Chief Commissioner or the Lieutenant-Governor in Council .

One cannot suppose that the language in section 9 was intended
to confer upon a judicial tribunal authority to control the Chie f

Commissioner in the administration of public lands . For an

alteration so sweeping one would expect to find a specific enact -

merit .
In my opinion, the section is limited to disputes betwee n

adverse claimants in respect of (1 .) the right or title to a licence

acquired or sought to be acquired ; or (2.) in respect of the righ t
or title to any claim acquired or sought to be acquired under th e

Act. The word " claim " stands, I think, for " area of land,"

and the expression " claim " is equally applicable to the area o f
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MARTIN, J . application in writing to the Assistant Commissioner of th e

1905 district. That officer reports on the application to the Chief

July si . Commissioner, who shall if no valid objection has been substan-
tiated, grant the licence as aforesaid . " As aforesaid " I under -
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land included in a licence as it is to that included in a lease . MARTIN, a.

In the appeal now under consideration, Leckie, on the 15th

	

1905

of November, 1904, presented a petition to his honour Judge July 31 .

Forin in which, after stating that he had complied with all the
FULL COURT

requirements of the Act as to staking, etc ., alleged that the

	

--

Assistant Commissioner of Lands and Works refused his appli-

	

1906

cation (10th December, 1901) on the ground that the land had
April 20 .

been granted to the B .C. Southern Railway . The petition then BAKE R

sets out various orders in council relating to the land in ques- SMART

tion, and complains that no authority statutory or otherwise
LEC%IE

exists whereby the lands in question were reserved or with-

	

v.

drawn from the operation of the Coal Mines Act insofar as
WATT

prospecting licences for oil were concerned, and no valid objec-

tion was or could be substantiated to justify the Chief Commis-
sioner of Lands and Works in refusing to grant his application .

Stopping there for a moment, it seems to me that this is a n

appeal from the Chief Commissioner and section 11 has con-

ferred no jurisdiction in respect of this matter .

The petition then goes on (par . 11) as follows :

It has been alleged by or on behalf of the Honourable the Chief Com-
missioner of Lands and Works that other persons than the applican t
above-named have staked and applied for the ground staked and applie d
for by the applicant or portions of it and it is alleged by your applican t
that the applications of such other persons are invalid and void by reaso n
of non-compliance with the provisions of the Coal Mines Act in that

behalf."

	

IRVING, J .

With respect to this part of the petition, there is a disput e
within section 9, but the petition does not shew in Leckie an y

right to take part in it, as he refuses to take out the licence i n
the form in which the Chief Commissioner proposes to grant it .
In a word, the petition is demurrable, as the petitioner has no

locus standi .

Is this a ground for prohibition or appeal ? It is not easy to
say when a matter that can be corrected on appeal should b e
dealt with by prohibition. But as this case could have properly
been the subject of prohibition prior to the passing of the Ac t
of 1905, Cap . 14, I think the writ can still issue notwithstand-
ing the provisions of section 116 (e) . I would dismiss this
appeal .
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With regard to the formal objection raised to the grouping o f
several petitions in one application, I agree with my brothe r
Martin, that having regard to the form of the order made b y

the County Court judge at the request of the petitioners, thi s

BAKER
v .

	

proceedings in respect of any or all of these petitions, and th e
SMART order was granted in that form .

LECKIE

	

In the view I take of the questions raised by the appeal, it i s

WATT not necessary to deal with the point raised by Sir Hibber t

Tupper that the practice does not warrant a consolidation of a
number of proceedings instituted by distinct individuals an d
relating to distinct matters (though involving the same general
questions) for the purpose of an application for prohibition . I
shall, for convenience, take the petition of Leckie as typical o f
the petitions involved in this appeal, and make no further refer-

ence to the persons whose names are associated with his in th e
proceedings.

Leckie's petition alleges that after compliance with the provi -
sions of sections 2 and 3 of the Coal Mines Act, he applied to
the Assistant Commissioner of Lands and Works at Fort Steele
for a prospecting licence over certain lands described in th e

DUFF, J . petition, and situate in East Kootenay ; and that, on the 10th
of December, 1901, his application was refused for the reaso n
stated in a letter of that date by the Chief Commissioner o f
Lands and Works to be tha t

"The Department of Lands and Works has decided that the applica-
tion cannot be granted as the land embraced therein has been Crown
granted to the British Columbia Southern Railway . "

That the Legislature of British Columbia in the session o f
1903 passed an Act confirming an order in council which had
been previously passed by the Lieutenant-Governor in Counci l
on the 18th of March, 1902, cancelling the grants referred to i n
the letter of the Assistant Commissioner, and declaring tha t
these grants were void and of none effect . The petition furthe r
alleged that it was stated by or on behalf of the Chief Com-

missioner of Lands and Works that persons other than Lecki e
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Du>,r, J . : The application as presented to Mr . Justice

Martin was an application for an order prohibiting further
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had staked and applied for the area referred to, or portions o f

it, under the Coal Mines Act, and that on the 16th of June ,

1904, there appeared a notice, signed by the Chief Commissione r

of Lands and Works, in the British Columbia Gazette, to the

effect that licences to prospect for coal and petroleum upon an d

under lands within block 4,593 South East Kootenay, which

includes the area in question, would be issued in a form referre d

to in the petition . The petition concludes with the prayer tha t

the Chief Commissioner of Lands and Works may be ordered an d

directed to grant the petitioner a, prospecting licence over thi s

area on the payment of the fee of $50, and that the petitioner

may have such further relief as to the judge of the said cour t

might seem fit. This petition was filed on the 5th of Novem-

ber, 1904 .
On the 23rd of February, 1905, an order was made by th e

judge of the County Court of Kootenay directing that all per-

sons having any objections to the prayer of Leckie 's petition

should file with the Registrar of that Court, at Cranbrook, a

petition or statement setting forth his claim and the grounds of

his objection ; that notice should be given to all interested per -

sons for four weeks in the British Columbia Gazette and i n

certain local newspapers ; and that copies of the petition should

be forwarded to any party interested on application being made

for the same to the Registrar.

On the 17th of April, 1905, a petition was filed on behalf o f

A. W. McVittie in the County Court of Kootenay at Cranbrook ,

asking that Leckie 's petition be disallowed, and claiming a

declaration that McVittie was a prior applicant for a prospect-

ing licence. This last named petition alleged that McVittie had

obtained a licence on the 3rd day of August, 1904, to prospect

for petroleum on the lands in question for one year .

Counsel for the respondents maintained his right to prohibi-

bition on two grounds. It was contended, first, that the class of

disputes over which by section 9 of the Coal Mines Act th e

County Court is given jurisdiction is limited to disputes respect-
ing the right or title to a prospecting licence lu else or respect-

ing an area defined by an existing prospecting licence ; and

second, that before the presentation of the appellants ' petition,
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MARTIN, J. namely, on the 3rd day of August, 1904, the respondent Wat t

1905

	

had acquired, under the Coal Mines Act, a prospecting licenc e

July 3I . over the area to which Leckie 's petition relates ; and that sinc e

the Coal Mines Act authorizes the granting of one prospecting
FULL COURT

licence in respect of a given area, the powers conferred by
1906

	

section 9 of the Act cannot be brought into play respecting th e
April 20 . area in question except, at all events, for the purpose of deciding

BAKER some dispute between the holders of prospecting licences which

SMART may be alleged to affect that area .
In substance, I think the questions to be determined upon the

LECKI E
v .

	

appeal are fairly presented by these two objections .
WATT

The Act provides that any person who has complied with th e
provisions of sections 2 and 3 shall be entitled, if no valid objec -
tion has been substantiated, to a grant of a prospecting licenc e
under the Act. I entirely agree with the view expressed b y
Mr. Justice MARTIN, with which counsel for both the appellant s
and respondents concurred, that a given area cannot be subjec t
at one and the same time to more than one valid licence unde r
the Act ; and that in that sense the licences which the Act
authorizes are exclusive licences ; and it is very essential, I
think, to keep this in view in construing the provisions of th e
Act. Mr. Justice MARTIN held that the question whether a
" valid objection has been substantiated " within the meaning
of section 3 is exclusively a question for the Assistant Commis-

nuFF, J . sioner, and consequently that any dispute raised by such a n
objection is not a dispute within section 9 of the Act . I cannot
agree with that view . The Act does not, I think, reserve to th e
Assistant Commissioner, or to the Chief Commissioner, any dis-
cretion respecting the granting of a prospecting licence. An
applicant, who has complied with the provisions of the Act is, I
think, subject to the existence of any prior right, entitled to a
licence provided that the area in respect of which the applica-

tion is made is one to which the provisions of the Act apply .
The objections referred to in the phrase which I have quote d
from section 3 must, I think, be confined to objections going t o
the rights of the applicant under the statute . There is nothing
in this view of the Act which conflicts with the general desig n
of the British Columbia legislation respecting the disposition of
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the public lands . The Legislature has, by the statutes relating MARTIN, J .

to minerals other than coal, and by the statutes relating to

	

190 5

Crown lands, speaking generally, thrown open all unoccupied July 31 .

and unreserved Crown lands of the Province to the acquisition
FULL COURT

of rights in them through the performance of statutory condi-

tions . A person desiring to acquire a pre-emption under the 1906

Land Act is entitled to an entry of his pre-emption upon corn- April 20.

pliance with the provisions of that Act . A free miner likewise BAKER

acquires such interests in the mineral lands of the Province as SMAR T
the statute in that behalf authorizes by compliance with the

LECKIE
prescribed statutory conditions . The Mining Ordinance of

	

v .

1869, which first authorized the granting of coal prospecting
W

"

licences, provided that on satisfactory proof of compliance wit h

the conditions leading to the grant of the licence, the applican t

should be entitled to the grant, provided no valid opposition

should be substantiated. That Ordinance (by section 29) com-
mitted to the Assistant Commissioner of Lands and Works th e

duty of hearing and determining all cases of dispute between

adverse claimants to prospecting licences, and that the Assist -

ant Commissioner was to determine these disputes judicially is

shewn by the fact that he was entitled, and in certain cases
required, to summon a jury to assist him in the decision o f

questions of fact .
The Act of 1883, declared that the purpose of the Legisla -

ture in passing it was to encourage prospecting for coal, the DUFF, J .

same condition was imposed upon the right of the applicant t o

acquire a prospecting licence ; and by section 11 of that Act ,

there was for the first time enacted the provision which appear s

in the present Act as section 9 . The Legislature, in othe r

words, by the Act of 1883, substituted for the Assistant Com-

missioner the County Court or a judge thereof, as the tribuna l

to determine the question whether the condition that no vali d
opposition had been substantiated had been complied with . By

the Act of 1892, which mainly reproduced the provisions of th e
Act of 1883, " valid objection," the phrase which appears in th e

present Act, was substituted for " valid opposition . " I see no
reason for thinking that a dispute raised by such an objection ,

at all events when founded on some adverse right or claim, is
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MARTIN, J. not a dispute as to the right or title to a prospecting licence
1905

	

within the language of section 9. That language is certainly
July 31 . broad enough to embrace such a dispute, and there seems to be

BULL COURT
Having regard to the history of the legislation, the operatio n

1906

	

of the section may, perhaps, be held to be limited to such dis-
April 20_ putes, i, e ., disputes between rival claimants to a given area, o r

BAKER a prospecting licence over a given area ; but it is not necessary
V.

	

to the determination of the questions before us actually t o

LECKIE
The petitions referred to disclose a dispute between riva l

WATT
claimants under the Act which must, I think, first be decide d
before the appellant can effectually press his claim for the grant
of a licence ; and he has, I think, brought this dispute before
the forum charged by the statute with its determination .

It is not necessary for the purposes of this appeal to decid e
the question whether the County Court judge has power t o
issue a mandatory order against the Assistant Commissioner o r
the Chief Commissioner. If the disputes committed to hi s
jurisdiction are limited to those falling within the class I have
mentioned it would seem that many questions might arise on a n
application for a licence which it would be beyond his jurisdic-
tion to decide ; and consequently that (exercising a limited
jurisdiction) he would, in making such an order, be actin g

DUFF, J . beyond the limits of his powers .
It does not follow that the right to a prospecting licence

under the statute is not a right enforceable by legal process .
In performing these functions under the statute, the Chie f

Commissioner and the Assistant Commissioner do not act a s
agents of the Crown, but as the mandataries of the statute ; and ,
as such, it is a mere commonplace to say they are not beyon d
the control of the courts . Where there are disputed claims to a
grant of a licence over a given area, there will always be th e
preliminary question whether the objection giving rise to th e
dispute can be sustained ; and if the objection comes within th e
class I have mentioned, then that question must, before th e
powers of a court of general jurisdiction can be called into exer-

cise, be first decided under the provisions of section 9 .

no ground for restricting its natural meaning.

SMART

decide the point .
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It was hardly disputed that the second contention must fail, MARTIN, J .

unless the respondent can make good his position as a licensee

	

1905

under section 12 .

	

July 31 .

FULL COURT
tention based upon section 12. That section, in my opinion ,
merely provides for the application of the preceding sections to

	

1906

lands held under reserve, subject, with respect to the licence April 20 .

not contemplate the granting of the licences by the Lieutenant -
LECKI E

Governor in Council ; it contemplates the application to and the

	

v .

granting of the licence by the Chief Commissioner of Lands and WAT T

Works under sections 2 and 3 . The words, " it is lawful, "
therefore, must be read as extending the function of the Assist -
ant Commissioner and Chief Commissioner, under those sections ,
to lands held under reserve . So read, they effect no abatemen t
from the obligatory character of the duties of those officers as
prescribed by these sections : Julius v. Lord Bishop of Oxfor d
(1880), 5 App. Gas. 214 at pp . 222, 223, 235 .

As regards these duties, they are the creatures of the statut e
only : Mott v . Lockhart (1883), 8 App . Cas . 568 . The functions o f
the Lieutenant-Governor in Council under the section, too, are
limited. His powers do not extend to the prohibition of th e
grant of licences over such lands. A grant of the power t o
regulate or the power to impose conditions or restrictions does DUFF ,

not import a grant of the power to prohibit : Municipal Cor-
poration of City of Toronto v . Virgo (1896), A .C. 88 ; River
Wear Commissioners v . Adamson (1877), 2 App. Cas. 743 ;
Attorney-General for Ontario v . Attorney-General for the
Dominion (1896), A .C. 348 at p. 363. He cannot, as I read
the section, modify the conditions precedent prescribed by
sections 2 and 3 ; he is, I think, by the terms of section 12 ,
empowered to act only upon the licence as granted ; and
the purpose of the section being apparently to secure th e
carrying out of the object of the reserve, one does not see th e
necessity of more enlarged powers.

Nor do I think that section authorizes the imposition of suc h
conditions as would deprive the licences to which they apply of

I do not think that the respondent has established the con-

itself, to such restrictions, conditions and regulations as the BAKE R

Lieutenant-Governor in Council may impose . The section does

	

v .
SiIART
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MARTIN, J . their character as licences under the Act and actually tend to

1905

	

defeat the object of the Act . As I have pointed out, the Ac t

July 31 . plainly contemplates the granting of a licence which confer s

exclusive rights over the areas to which it applies . As the
FULL COURT

object of the Act of 1883, the parent of the present Act, wa s
1906

	

expressed to be the encouragement of the prospecting for coal ,
April 20 . the necessity of this is apparent . Moreover, the term " pros-

pecting licence " was, when the Act of 1883 was passed, a ter m

in British Columbia legislation having a well-understood signifi -

cation ; it meant a licence conferring rights to prospect whic h

excluded all other such rights under any other such licence
froth the area to which it applied, and the term as used in tha t

Act and in the present Act must, I think, be so construed.
In my opinion, the Legislature has not, by section 12 ,

authorized the establishment of any regulations, conditions o r
restrictions depriving the licences of this characteristic o f

exclusiveness. There is ample authority for limiting the scop e

of general words contained in a legislative enactment to preven t

a construction which would defeat the object of the enactment

as disclosed by an examination of its provisions as a whole :

Cox v. Hakes (1890), 15 App . Cas. 506. Nothing, I apprehend ,

can be more clear than this : that the granting of a vast numbe r
of licences over the same area would defeat the object which ,

as I have said, the Act of 1883 declares to be the object of that
legislation—to encourage the prospecting for coal .

If these views be correct, it follows that the respondent doe s

not stand in the position of a licensee under the Act . His licence

contains the following conditions : [as set out in statement] .
This document is not and does not purport to be an exclusiv e

licence ; the right is reserved to the Chief Commissioner to issue

other licences conferring the right to prospect over the sam e

area. The right of the respondent has neither been determine d
nor considered by the Commissioner. The document is not ,
either in form or in substance, a licence under the statute, an d

the act of the Chief Commissioner in issuing it was not, in m y
opinion, an exercise of the power conferred by section 3. It

follows, for the reasons I have given, that it must be treated a s
a document without statutory validity.

BAKE R
V .

SMAR T

LECKI E
v.

WATT

DUFF, ,h
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SMART

tions as may be imposed by the Lieutenant-Governor in Council
LECKI E

in the lawful exercise of his powers under section 12 .

	

v .

I am unable, therefore, to give effect to the contention that
WATT

the notice referred to, or the granting of licences under it, i n

any way deprives the appellant of his rights under sections 2

and 3.
The appeal should be allowed, with costs.

MORRISON, J. [after reciting the facts] : By an order of thi s

Court his honour Judge Forin was prohibited from furthe r

proceeding in the said petitions in the County Court, as wer e

also the petitioners Leckie et al.

From this order the present appeal comes up, and I gather

that the short point for determination now is, as to the construc-

tion of section 9 of the Coal Mines Act . Has an applicant fo r

a prospecting licence upon compliance with the statutory MoRRISON, J .

requirements acquired a right to such licence in respect of

which, if a dispute arises, it may be heard in the County Court ?
To aid in construing this section the state of the law befor e

the Act was passed may be considered . The words of thi s
section are sufficiently intractable to justify an historica l

investigation of the enactment : The Queen v . Most (1881), 7

Q.B.D. 244 ; The Queen v. Bishop of London (1889), 24 Q .B .D .

213 at p . 224 .
Beginning with the Mineral Ordinance Act . 1869, I find th e

object of that legislation to be, as appears in the preamble, t o

develop the resources of the Colony by affording facilities fo r

the effectual working of . . . coal, etc .

An applicant for a prospecting licence was obliged to furnish

FULL COURT
the notice mentioned in the petition, which are the same as th e

conditions above set out, cannot afford a justification for the

	

190 6

refusal by the Chief Commissioner to exercise his powers under April 20 .

section 3, and grant a licence of the character authorized by BAKE R

that section, subject to such conditions, restrictions and regula-

	

V .

It follows, moreover, that if the appellant is entitled by MARTIN, J .

reason of compliance with the statutory conditions to the grant

	

190 5

of a licence under section 3, the Act of the Lieutenant-Governor July 31 .

in Council in assuming to impose the conditions referred to in
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to the Assistant Commissioner proper plans with his application ,

which was to be in duplicate ; one of those was filed as of recor d

in the Commissioner ' s office. Upon compliance with the statu-

tory requirements, the Commissioner was empowered an d
FULL COURT

required to issue a licence to the applicant .
1906

	

Section 15 provided that
April 20 . "in case of any dispute the right or title to or in a prospecting licence an d

BAKER
the possession of any claim or privilege under this Ordinance will b e

v . recognized according to the priority of record or registration with th e
SMART Assistant Commissioner subject to any question which may be raised a s

LEcRIx
to the validity of the record itself . "

v .

	

By section 3 the record, it seems, consisted of the applicatio n
WATT and plan filed .

Section 30 empowered the Assistant Commissioner to decid e
those disputes, etc., and he is given all powers, etc., possessed by

the County Court judges in the Colony.
The next enactment is found in the statutes of 1888, Cap. 3 ,

and from the preamble there it is declared to be " expedient t o
offer inducements for the discovering and opening up of coal

mines." It contains the same provisions as the last Act for filing
the application and plan as of record, but the manner of settlin g

disputes is changed by section 11, which is similar to that o f
section 9 of the present Act. It may be fair to assume that a t

this time the County Courts had become more fully an d
adequately established, and that the departmental business ha d

MORRISON, J . increased, thus necessitating a division of work and responsi -

bility .
The Act of 1883 was included in the consolidation of 188 8

and was amended in 1890 and 1892 .
By the amendment of 1892 provision is made for makin g

application in duplicate, but nothing is said about filing th e
duplicate as of record. The tribunal for the settlement of dis-

putes remains the same as provided by the Act of 1883 .
Then came the revision of 1897 and the amendments o f

1903-4 .

I refer to the Interpretation Act, R .S.B.C . 1897, Cap. 1, Sec. 10,

Sub-Sec. 49, which enacts that the preamble of every Act . shal l
be deemed a part thereof, intended to assist in explaining the

purport and object of the Act.
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MARTIN, J .

1905

July 31 .
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Looking at these various enactments as disclosing the state of MARTIN, J .

the law as it previously stood, it would seem that the object of

	

190 5

the Legislature was to encourage the development of Provincial July 31 .

coal areas, and with that laudable end in view facilities were
FULL COURT

given the public to come forward and explore for minerals ,

creating a right to a prospecting licence in such applicants as

	

1906

complied with the easy conditions precedent referred to .

	

April 20 .

In case of disputes under the Mineral Ordinance Act, 1869, BAKE R
v .

rights or claims were decided according to priority of record, SMART

which presupposes that there would be different claimants for
LECKI E

the same area. These disputes were then heard by the Assist- ~Vnr
r

ant Commissioner .

In 1883, the Legislature changed this method, substitutin g
therefor the County Court, but there was no change made a s
to the nature or class of disputes to be so referred .

MORRISON, J .

I am of opinion that there is here a dispute as to the right to
a prospecting licence which should be heard by the County
Court judge .

I would allow the appeal .

Appeal allowed, Irving, J., dissenting .

In the Baker v . Smart appeal, which differed from the pre -
ceding case only in that the parties herein had obtained th e
special licence referred to, the following decision was given :

IRVING, J . : This is an appeal from MARTIN, J., who, on th e
application of one Smart, issued an order prohibiting hi s
honour John A. Forin, Judge of the County Court of Kootenay ,
from proceeding further in certain petitions purporting to be
lodged under section 9 of the Coal Mines Act .

In these proceedings Smart represents certain persons wh o
are seeking to obtain coal areas in Kootenay district ; Baker

IRVING, J .

represents the petitioners, who are adverse applicants for th e
same lands .

The petition, after setting out that Baker had complied wit h
the statute relating to the staking of the land, etc ., and ha d
obtained a special licence to prospect a certain area, alleges that
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MARTIN, J . Smart and those associated with him had also obtained a licenc e

	

1905

	

under the same Act over the same area .

July 31 .

		

This seems to me a dispute within the meaning of section 9 ,

that is to say, a dispute between rival applicants upon whic h
FULL COURT

	

--

	

the County Court judge has power to adjudicate . The County

	

1906

	

Court judge in giving judgment between these two parties wil l
April 20. not in any way control the Chief Commissioner .

	

BAKER

	

I would allow this appeal.

SMART DUFF, J . : The views I have expressed in the Leckie appea l

LECKIE are sufficient for the determination of this appeal in favour o f

WATT the appellant.
I would allow the appeal with costs .

MORRISON, J . MoRR1soN, J . : I would allow the appeal .

Appeal allowed.

MARTIN, J . FERNIE LUMBER COMPANY, LIMITED v . CROW'S NES T

	

1906

	

SOUTHERN RAILWAY COMPANY ET AL .

Jan . 26 . Trial—Change of venue—Special jury, right to—Jurors Act, R .S.B.C.

FULL COURT

	

1897, Cap . 107—Jurors ' Act, 1860—6 Geo . IV., Cap . ;50 .

April 20 . Plaintiffs named Nelson as the place of trial, the action having been com-
menced in the Vancouver registry . The defendants applied to hav e

	

FERNIE

	

the venue changed to Vancouver and for an order that the action b e
LUMBER CO .

r .

	

tried by a special jury if the plaintiffs desired a jury . No affidavit was
CROW'S NEST

	

filed alleging any ground for supposing that a fair trial could not b e
`OUTIIERN had at Nelson, but it was urged that there was no provision by which

a special jury could be had :

Held, by the Full Court, that the defendants could obtain a special jury a t
Nelson, and that in any event the application was rightly dismisse d
as no ground had been shewn for supposing that a fair trial could no t

be had .

Decision of MARTIN, J ., affirmed .
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MARTIN, J .

APPEAL from an order of MARTIN, J., refusing an application
190 6

by the defendants for a change of venue from Nelson to Van-
Jan . 26 .

couver, the domicil of the action, and for a special jury, if the

plaintiffs desired a jury.

	

FULL COURT

The application was heard at Vancouver on the 26th of Jan- April 20.

uary, 1906 .

Davis, KC., for plaintiffs.

W. S. Deacon, for defendants .

The appeal was argued at Vancouver on the 11th of April ,

1906, before HUNTER, C .J ., IRVING and MORRISON, JJ.

Bodwell, K.C., for appellants (defendants) : The first consider -

ation is a fair trial : Roche v . Patrick (1870), 5 Pr. 210 at

p. 213. The practice of the court and the provisions of the

Jurors Act recognize the right to a special jury . A party is no t

bound to take a common jury ; and the court can change th e
jury from a common to a special jury if of opinion that a specia l

jury trial is the proper kind of a trial for the particular case.
This case cannot be tried in Kootenay because a special jury

cannot be had in Kootenay ; therefore it should be tried at a

place where a special jury can be had . It is in the discretion of

the court to make this change .

[HUNTER, C.J., referred to Centre Star v. Rossland Miners'

Union (1904), 10 B .C . 306 . ]
It might be a matter of argument whether a man has a n

absolute right to a special jury, but if the court sees it as a cas e
which should go before a special jury, it has the power to say

it shall be so tried. The mode of selecting a special jury, so
called, in Kootenay does not give a party to an action a specia l

jury in the proper and strict sense .

Davis, K.C., for respondents : Dozens of orders for specia l

jury trials have been made in Nelson. The material on whic h
this application is based is merely to get a change of venue ;
there is no suggestion of a reason for a special jury .

[Per enriam : There is no reason necessary ; it is his right . ]
There are a great many witnesses in this case, and it would

FERNI E
LUMBER CO .

V .
CROW'S NES T

SOUTHER N

Argument
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be highly inconvenient to bring them all down to the coast ; and

we have filed an affidavit that we will be seriously prejudiced i f
the venue is changed ; but on general principles, plaintiff, in a
case where there is a large number of witnesses, would be at
the mercy of the defendant if he cannot have his trial at th e
place where his witnesses are . The provisions in the Jurors

FERNIE Act relating to special juries are limited to the four cities of th e
LUMBER Co . Province. Section 55 of the Jurors Act does not apply t o
CROW'S NEST Kootenay ; and if the trial is to properly take place at Nelson ,

SOUTHERN

then a trial by special jury cannot be had. He referred to
section 2 .

Bodwell, in reply : Section 2 of the Jurors Act relates

merely to the machinery for getting a jury. In fact the whole
Argument

Act relates to machinery, and if a party desires to press hi s

right, the can ask the court to use that machinery . In this case
the defendant can get in one of the four cities only his right t o
trial by special jury, and the only way the court can assist him
to that right is to change the venue to a place where he can .

Cur. adv. volt .

20th April, 1906 .

HUNTER, C .J . : This is an appeal from the order of MARTIN, J . ,
refusing an application by the defendants for a change of venue

from Nelson to Vancouver, the domicil of the action, and for a
special jury, if the plaintiffs desire a jury .

The only ground urged in support of the application and of
this appeal is that as the defendants desire a special jury, and

as there is no machinery by which a special jury can b e
obtained at Nelson, the venue ought to be changed. The

defendants offer to pay the extra expense, but the plaintiffs
object on the ground that to change the venue would seriously

HUNTER, c • J • prejudice them in the prosecution of their case as Nelson is th e
nearest assize town to Fernie, the place where most of thei r

witnesses reside, and where the events took place which are th e
subject-matter of the action ; and it is also suggested that i t

may be expedient to have a view. No affidavit is filed by th e
defendants alleging that there is any ground for supposing tha t

a fair trial cannot be had at Nelson .

150

MARTIN, J .

1906

Jan . 26 .

FULL COURT

April 20 .
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In 1860, Governor Douglas, by proclamation, enacted a law MARTIN, J .

for the then colony of British Columbia known as the Jurors

	

190 6

Act, by which after reciting the fact that there was great diffi- Jan. 26 .

culty in securing a sufficient number of British subjects to sit
FULL COUR T

in grand and petit juries, and that many of the provisions o

f the Imperial statutes relating to the summoning, qualification 	 April20 .

and disqualification of jurors could not be complied with, FERNI E

enacted that the Imperial provisions relating to the summon-
LUMBvR Co .

ing, qualification, returning and challenging of jurors, except for cSOUTHERN T
favour, should be repealed, and that the sheriff, or actin g

sheriff, might summon others besides British subjects to serv e
on grand and petit juries without regard to any property

qualification .
This law governed the whole Province until 1883, when th e

Legislature began withdrawing different portions from its oper-
ation, and providing a more elaborate jury system for the por-

tions withdrawn, but Kootenay has always remained under th e
old law .

Now had the matter been res Integra I should have thought
it fairly clear that the proclamation had discarded the pro -
visions of the Imperial statute with regard to special juries for

the simple reason that owing to the then sparse population o f
the Province, it would be impracticable to work them out—a

condition of things which obtains to this day at such points a s
Barkerville, Clinton, Golden, and other places .

	

HUNTER, C .J .

But the cases referred to in my brother Irving 's judgment
shew that it has all along been taken for granted that the righ t
to a special jury was not taken away by the repealing clause in
the proclamation, and numerous actions have been tried b y
special juries (so-called) at different points which are stil l
governed by the proclamation . I should have thought it a

matter of some difficulty to work out a special jury schem e
under the proclamation, as the provisions of the Imperial Ac t
relating to qualification are all repealed, and no distinction
between special and common juries is provided for by the pro-

clamation .
However, I do not think I am called upon to upset the exist-

ing condition of things, and any difficulty that may be created
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MARTIN, J . by the mode in which the sheriff carries out an order for a

1906

	

special jury will have to be dealt with when it arises.

Jan . 26 .

	

I may add that, even if I were able to accede to the conten -
tion that there is no right to a special jury in Nelson, tha t

FULL COURT
would not be a ground of itself for changing the venue, as that

April 20
	 of course would involve the transfer of every jury action at th e

FERNIE instance of any party demanding a special jury from any poin t
LUMBER CO . governed by the proclamation to one of the Coast cities, whic h
CE" '8NEsT would practically amount in many instances to a denial of th e

SOUTHERN
right to trial by jury where such right otherwise exists .

Therefore, whether there is or is not a right to a special jur y

at Nelson, it follows that the appeal must be dismissed .

IRVING, J. : Prior to the year 1883, the summoning of juror s
was regulated by the proclamation issued by Sir James Douglas ,
known as the Jurors' Act, 1860 .

That proclamation recognized the Imperial statute 6 Geo . IV.,

Cap. 50, as being in force in this Province, except so much
thereof as related to the qualification, summoning and returning

of jurymen, and the challenging of jurymen except for favour.
On 1st January, 1884, the Jurors' Act, 1883, was brought int o

force . It was applicable to the whole Province, excepting onl y
Cassiar and Kootenay. As to these two districts, the laws i n

force prior to the passing of the Act of 1883 were to remain i n
IRVING, force, that is to say, 6 Geo. IV., Cap. 50 as modified by the

Jurors' Act, 1860 : see section 86, Cap. 15, B .C. Stat. 1883 ; Con -
solidated Stats . 1883, Cap . 64, Sec . 4 .

In the consolidation of 1897, these sections were amended, bu t
the amendment was in form only . There was an amendment

again in 1900, Sec. 2, Cap . 13, but it is perfectly clear that a t
all times in the district of Kootenay the proclamation of 1860

has been in force .

Now, prior to the passing of the Act of 1883, there were a
great many special jury cases tried in the Province of Britis h
Columbia by virtue of section 30 of 6 Geo . IV., e. g., The

Th pusher Case in June, 1881, see 1 B .C. (Pt . 1) at p. 157 ; Sea

v . .A)ulerson (1884), 1 B.C. (Pt. 1) 67, would be under th e

Jurors' Act of 1883 .
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In the District of Kootenay I am able to recall the fact that MARTIN, J .

in 1898 I tried a special jury case, Stainer v. Hall Mines, and

	

1906

before that an order for a special jury had been made in Hogg Jan . 26 .

v . Farrell (1896), 4 B .C . 534 .
FULL COUR T

The following list, obtained from the Registrar at Nelson, of

	

—
cases in which special jury trials were had, shews what the 	 April 20 .

practice is : Croasdaile v . Hall (1895), 3 B .C . 384 ; Hendryx v. FERNIE

Hennessy (1894), (not reported) ; Stanger v. Hall Mines (1899), LUMBER Ca

6 B.C . 579 ; Fender v. War Eagle (1898), 7 B .C. 162 ; Brack-CiROw's NE8T
SOUTHER N

man & Ker v. Oppenheimer (1902), 9 B.C. 343 at p. 350 ;
Fawcett v . Canadian Pacific Railway (1901), 8 B .C. 219 ;
Peters v. Nelson Electric Tramway (1901), (not reported) ;
Winter v . Kaslo c Slocan Ry . (1902), (not reported) ; Hoslcing
v. Le Roi (1903), 9 B.C. 551 ; Greenwood Electric v . Waterous
Engine Works (not reported) ; Nipon v. Nelson Electric Tram -
way Co . (1905), (not reported) ; Campbell v . East Kootenay
Lumber Co. (1905), (not reported).

	

IRVING, J .

In my opinion the same authority for the summoning of a
special jury exists to-day in Kootenay that existed in Victori a
for the summoning of a special jury prior to the year 1884 .

I would dismiss the appeal .

DUFF, J., concurred .

	

DUFF, J .

Appeal dismissed .
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HUNTER C .J .

	

EMERSON v. SKINNER .

1906

	

,Statute, construction of—IT hen to be held retrospective—Timber Manufactur e
May 31 .

	

Act, 1906, Cap . 42—Timber cut on Crown lands—Prohibition as to expor t
—Authority and status of Chief Commissioner of Lands and Works unde r

FULL COURT
the Act—Maxim, "the being can do no wrong . "

Section 2 of the Timber Manufacture Act, 1906, provides that all timber cut
on ungranted lands of the Crown, or on lands thereafter granted, shal l
be used or manufactured in the Province .

Section 4 gives to the Chief Commissioner of Lands and Works, his officers ,
servants and agents, power to do all things necessary to prevent a
breach of section 2, including seizure and detention of all timber so cu t
until security shall be given to His Majesty that such timber will be
used and manufactured as provided by section 2 .

Plaintiff had in his possession, and was about to export, a quantity o f
logs, cut before the passing of the Act, which were seized by th e
Provincial Timber Inspector .

Held, by the Full Court, affirming the decision of HUNTER, C .J ., that the
rule requiring the courts not to construe Acts of the Legislature to th e
prejudice of existing proprietary rights, if the language bears anothe r
sensible meaning, excludes from the operation of this statute all tim-
ber cut before the passing of it .

The authority to seize, under section 4, is not conferred upon the Crown .
The Chief Commissioner acts thereunder, not as the organ of th e
Crown, but as the grantee of legislative authority, and does not purpor t
to act other than as a statutory officer. The timber in question, con-
sequently, not being in the possession of the Crown, there was n o

seizure by the Crown .

The maxim, "the King can do no wrong," considered .

APPEAL from an order dated the 31st of May, 1906, made b y

HUNTER, C.J ., at Vancouver, on an application to discharge a n
order of replevin obtained by the plaintiff from MORRISON, J . ,

whereby certain logs, which had been seized by the defendant,

who is the Provincial Government Timber Inspector, purportin g

to act under the authority of the Timber Manufacturing Act,
1906, had been taken out of the defendant's possession .

Sections 2 and 4 of the Act are as follow :
"All timber cut on ungranted lands of the Crown, or on lands of th e

Crown which shall hereafter be granted, shall be used in this Province, o r

July 12.

EMERSO N
V .

SKINNER

Statement
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be manufactured in this Province into boards, deal, joists, lath, shingles, HUNTER, C .J .
or other sawn lumber .

	

190 8
" The Chief Commissioner of Lands and Works, his officers, servant s

and agents, may do all things necessary to prevent a breach of the provi- May 31 .

sions of section 2 of this Act, and to secure compliance therewith, and may, FULL COURT
for such purpose, take, seize, hold, and detain all timber so cut as afore -
said, and every steamboat which may be towing said timber, and which it July 12 .
is made to appear to the Chief Commissioner of Lands and Works it is not

EMERSO N
the intention of the lessee, licensee, owner, holder or person in possessio n
of such timber to use in this Province or to manufacture or cause to b e
manufactured into sawn lumber in this Province as aforesaid, or to dispos e
of such timber to others who will use the same in this Province, or hav e
the same so manufactured in this Province, until security shall be given t o
His Majesty, satisfactory to the Chief Commissioner of Lands and Works ,
that such timber will be used or manufactured in this Province as afore -
said, and in the event of refusal or failure to give such security within fou r
weeks after notice of such seizure and demand of security by or on behal f
of the Chief Commissioner of Lands and Works, then the Chief Commis -
sioner of Lands and Works may sell or cause to be sold such timber, an d
every steamboat which may be towing same, by public auction, and th e
proceeds of such sale shall be the property of His Majesty and shall form
part of the Consolidated Revenue of the Province.

" Whenever a seizure is made of timber under the provisions of thi s
Act, the onus of showing that the timber seized is not subject to the provi -
sions of this Act shall be upon the owner, holder, or person in possessio n
thereof . "

The logs which the defendant seized were admittedly cu t
before the passage of the Act, and the question to be decided wa s
whether the Act applies to such timber ; in other words, whethe r
the Act was intended to be retrospective, it not being so i n
terms .

A . D. Taylor, for plaintiff.

L. C. McPhillips, K('., and Shaw, for defendant.

HUNTER, C .J. : While the principle [of retrospective legisla-
tion] is expounded in many cases, it is nowhere better state d
than by Lord Coke. He says that there is a rule and law of
parliament that nova constitutio futuris formam imponere HUNTER, c .~ .

debet, non, prateritis, which, notwithstanding some judicia l
obiters to the contrary, I take to be not a mere canon of con-

struction adopted by the courts, but a rule of parliament itself ,
and indeed of all civilized law-making authorities resting on

v .
SKINNER

Statement
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HUNTER, C .J . natural justice, and a rule which in the case of substantive laws ,

1906

	

the court cannot hold to have been broken unless it is broken i n

May 31, terms, or unless it is plain beyond possibility of doubt from th e

nature of the enactment that it was meant to be broken .
FULL COURT

— Here, the Act is not retrospective in terms, and there is noth -
Juty 12 . ing in its nature to chew such intention on the part of the Leg-

EMERSON islature, as, while granting that it may be in the public interes t

"'

	

that timber cut on Crown lands should be converted into lumbe rSKINNER

within the Province, it is even more in the public interest tha t

there should be security and confidence in the making and ful-

filling of contracts .
There is no provision by which persons in the position of th e

plaintiff are indemnified either against loss of profits or agains t

any damages which they might have to pay for not carrying ou t

their contracts ; nor would they have any redress against th e

Crown. If sued for damages, they could not safely plead tha t
they were prevented by the Act from carrying out their con -

tracts, as the answer might be that they might have got thei r

timber from other than Crown lands . It is impossible, then, i n

the absence of the clearest language, to hold that the Legislatur e

intended to expose such persons to such losses and risks withou t

any kind of compensation or any source of redress .

Reference was made to The Queen v. Vine (1875), L.R. 1 0

Q.B. 196. In that case the court held, Lush, J ., dissenting, tha t
HUNTER, C.J. a statute disqualifying persons " convicted of felony " from sell-

ing liquors by retail, applied to persons convicted both befor e

and after the Act, the ground of the decision being that the Legis-

lature intended to prohibit the granting of licences to persons o f

tainted character, and that a person who was convicted of felon y
before the Act was just as tainted as one convicted after the Act .

The majority of the Court held, therefore, that it was clearl y

meant to be retrospective ; but the case is at best anomalous, and

of very doubtful authority in view of the remarks of Lopes an d

Davey, L .JJ ., in Bourke v . JTutt (1894), 1 Q .B . 725, if indeed i t

is not to be treated as overruled by that decision .
I must, therefore, hold that the Act does not apply to the tim-

ber in question . That being so, the defendant had no power t o
seize it, and the Crown, as represented by the Chief Commis-
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sioner, had no power to authorize its seizure under the statute in HUNTER, c .a .

question . Therefore, as the Crown can do no wrong, there was

	

1906

no Crown seizure at all, and the timber was not in the posses- May 31 .
sion of the Crown when replevied from the defendant . Motion
dismissed with costs .

	

NULL COUR T

July 12 .
The appeal was argued at Victoria, on the 19th of June, 1906, --- -

EMERSON
before IRVING, DUFF and MORRISON, JJ.

	

v.
SKINNE R

L. G. McPhillips, K.C. (Shaw, with him), for the appellant :
Under the statute in question here, the Chief Commissione r
is acting for the Crown .

[DUFF, J . : He is there a statutory officer ; that does not mak e
him a Crown officer . ]

He is acting for His Majesty, because in this case security ha s
to be given to His Majesty. Can it be the fact in a case lik e
this, where a Crown officer is authorized by a statute to do a n
act for the Crown, that replevin will lie to take the propert y
back from him ? The Chief Justice answered that argument b y
the application of the doctrine that the Crown can do no wrong .

[DUFF, J . : The modern application of that is that the Crow n
can act only through an agent who is responsible. So far as
these Crown agents are concerned, they can be sued like any
ordinary individual . ]

See Pollock & Maitland, Vol . 1, p . 515 ; Stephen's Commen-
taries, Vol . 3, p . 667 ; Blackston e 's Commentaries (Lewis), Vol . 1 ,
p . 245. It would be most inconvenient for the Crown if it wer e
called upon to answer every time for its agent in an action for Argument

replevin . Crown officers of course can do wrong, but they ar e
not liable ; if there is no wrongful act, there can be no replevin .
He referred to Chitty 's Prerogatives of the Crown, p . 209 ; Rex
v. Oliver (1717), Bunb. 14 ;	 v.	 (1793), 1 Anst.
205 ; Scott v. McRae (1861), 3 Pr . 16. The court has no right to
take goods out of the possession of the Crown .

[DUFF, J . : Supposing the Chief Commissioner has taken
goods, without authority, under that Act, do you not think we
could deal with the Chief Commissioner as with any other wrong -
doer? I am supposing we come to the conclusion that the
Chief Commissioner had no authority to take these goods under
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HUNTER, c .a . the Act . The mere fact of his calling himself the Chief Coln -

1906

	

missioner does not take him out of the control of the law . ]

may 31,

	

If he uses the discretion which is given him under the Act ,

and he is warranted by the Act, then it is different .

July 12
.	 not give him authority . ]

EMERSON

	

No action will lie against a party in his official capacity :
v
'SKINNER see Raleigh (1898) ,v . Goschen v1 Ch. 73, 67 L .J ., Ch. 59. Whil e

an action may be brought against Mr. Skinner, yet as th e

Crown holds the goods in question here, there can be no actio n

for replevin, because replevin would mean a remedy against the

Crown : The Queen v. The Lords Commissioners of the Treasury

(1872), 41 L.J., Q.B. 178.

Under this Act, Mr . Skinner, acting for and through the Chie f

Commissioner, had a right to take these goods . It is not neces-

sary for the purpose of justifying the seizure to shew that th e

Act is retrospective . The object of the Act is to keep withi n

British Columbia, for manufacturing purposes, all timber cut o n

certain lands in the Province . " All timber cut " is an adjective

descriptive of the kind of timber ; cut timber ; whether cut

before or after the passing of the statute : The Queen v . Vine

(1875), L .R, 10 Q.B. 195 ; Hardcastle, 3rd Ed., 364. There i s

nothing being taken away from the plaintiff in this case, in on e

sense ; he is simply being deprived of the right to take this tim -
Argument ber out of British Columbia . He referred to Bourke v . Nutt

(1894), 1 Q .B. 725 ; The King v. The Inhabitants of Dursley

(1832), 3 B. & Ad. 465, at p. 469 ; Attorney-General v . Pouget t

(1816), 2 Price, 381 .

A . D. Taylor, for respondent : There is no provision in th e

Act for a summary remedy . If the seizure was wrongful, w e

had to take replevin : Nireaha Tamaki v . Baker (1901),

A.C. 561. If the seizure was wrongful, a tort had been com-

mitted, and there was no remedy by petition of right . He

referred to Baker v . Ranney (1866), 12 Gr. 228 ; Musgrave v .

Pulido (1879), 5 App. Cas. 102 . Unless the court are compelled
by the language of the Act to hold that it is retrospective, the y

will not do so, particulary if it interferes with vested rights :

Midland Railway Co . v . Pye (1861), 10 C.B.N.S. 178 ; Gardner

FULL COURT
[IRVING, J. : But the Chief Justice has held that the Act did
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v. Lucas (1878), 3 App. Cas. 582 at p . 601 ; Lauri v. Renad HUNTER, c .J .

(1892), 3 Ch . 402 ; Hardcastle, 3rd Ed ., 351 et seq . ; Maxwell on

	

1906

Statutes, 2nd Ed . 257 . There is no doubtful language here ; the May 31 .
timber must have been cut after the passing of the Act ; it is not

FULL COURT
a remedial but a drastic, prohibitory statute .

[DUFF, J ., referred to Smylic v . The Queen (1900), 27 A.R. July 12.

1r~ / 2 .]

	

EMERSO N

McPhillips, in reply .

		

SKINNE R
Cur. adv. volt .

12th July, 1906 .

IRVING, J . : The language of the Act in question is so indefi-

nite that the provisions of the statute are applicable as well t o
those who have already (that is, prior to the passing of the Ac t

on the 12th of March), cut timber on Crown lands, as to thos e
about to engage after that date in the business. If the Act

applies to those who have cut timber prior to the 12t h

of March, it applies also to those who have purchased timbe r
cut prior to the 12th of March, although they, the purchasers ,

were not concerned in the cutting .
It is to be observed also, that the Act does not contain any

clause providing for compensation .
Having regard to the drastic nature of the legislation, and t o

the absence of a compensation clause, we should, in my opinion ,
construe any ambiguous expressions in this Act so as not t o

impair existing rights. Adopting that rule, I am of opinion that IRVING, J .

the Act has no application to the logs in question .

The maxim that the King can do no wrong means that the
King cannot be made amenable in the courts. It does

not protect ministers of the Crown, for as Cockburn, C.J ., said
in Feather v . The Queen (1865), 6 B. & S. 257, " as the sovereign

cannot " authorize wrong to be done, the authority of th e
sovereign would afford no defence to an action brought for a n
illegal act committed by an officer of the Crown . A minister o f
the Crown, if he commit a trespass against the person or prop-
erty of another, may be sued as a private person : Raleigh v .
Goschen (1898), 1 Ch . 73 .

In Walker v. Baird (1892), A.C. 491, Captain Walker, th e
senior officer of H .M. ships on the Newfoundland station, in his
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HUNTER, C .J . statement of defence, endeavoured to justify a certain seizur e

1906

	

made by him of private property, as matters of state and publi c

May 31 . policy sanctioned by the Imperial Government . The Privy
Council said the suggestion that the court was not competent t o

FULL COUR T
--

	

enquire into a matter involving the construction of treaties an d
July 12

.	 other acts of state, was wholly untenable .

E IERsoN

	

As to the right to proceed by writ of replevin, the reaso n

SKINNER given by the learned Chief Justice seems to me sufficient . There

has been no seizure or detention by the Crown, but merely a
pretended exercise of a statutory authority . An action for an

injunction would lie : see Nireaha Tamalci v. Baker (1901) ,
A.C . 561 .

The appeal must be dismissed with costs .

DuF F, J . : I agree with the Chief Justice that the rul e
requiring us not to construe Acts of the Legislature to the preju-
dice of existing proprietary rights, if the language bears anothe r

sensible meaning : Main v. Stark (1890), 15 App. Cas . 384 at p . 388 ,

excludes from the operation of the statute under consideration al l

timber cut before the passing of it . It is not necessary now to
consider whether the like exclusion applies to timber cut after -

wards under rights conferred by licence or lease existing at th e
date of the legislation .

I agree also in the rejection of Mr . McPhillips' contentio n
DUFF, J . that (the timber in dispute being in possession of the Crown )

the plaintiff cannot proceed by action, but is put to his remed y
by petition of right.

The authority to seize is not conferred upon the Crown . If ,

in a case warranting the intervention of the Chief Commissione r
under the statute, the Lieutenant-Governor in Council shoul d
assume to proceed without the concurrence of that officer, th e
statute would not, I think, afford a legal justification for th e
seizure ; and in the like case in enforcing the powers conferre d
by the statute, the Chief Commissioner acts not as the organ of

the Crown, but as the grantee of legislative authority. So here
the Chief Commissioner did not purport to act otherwise than

as a statutory officer. The timber is, consequently, not in th e

possession of the Crown ; and in point of fact, the plaintiff in
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this action claims nothing against either the Crown or any ser- HUNTER, O.J .

vant of the Crown as such.

	

1906

In this view, Mr . McPhillips' proposition respecting the limit- May 31 .

ations imposed on the operation of the special remedy by way
FULL COUR T

of replevin need not be considered . It is to be observed, how-

	

—
ever, that the procedure now known by that name has its condi- July 12 .

tions and its scope prescribed by statute, and applies to all cases EMERSON

where goods have been wrongfully taken or detained ; and SKINNE R

moreover, that replevin even in its ancient form did lie agains t
the King for goods in his possession taken from a tenant unde r
distress for rent : Manning, Exchequer Practice, 89 . The cases

cited by Mr . McPhillips (Rex v . Oliver (1717), Bunb. 14 ;
and the anonymous case in Anstruther, 205 and 212), whe n

examined, plainly admit of no pertinent application. In
both these cases proceedings had been taken in the Ex-

chequer Court on behalf of the King ; in the first to recover a DUFF, J .

fee farm rent ; and in the second for condemnation of goods
alleged to be contraband seized by the revenue officers . It was
held that in the first case the attempt to replevy goods take n

by the commissioners under office found, and in the second cas e
the attempt to replevy the goods seized constituted a contemp t
of the Cuurt of Exchequer. In both cases the goods were held

under process of the Court of Exchequer, and the repleviso r
was rightly attached for interfering with the possession of tha t

court .

MORRISON, J . : The logs in question, which were purchase d

by the plaintiff from the hand logger, were cut before the dat e
of the passage of the Timber Manufacture Act, 1906, from

section 2 of which it will be seen that in terms at any rate, th e

Act is not retrospective, and in my opinion it was not the inten- MORRISON, J .

tion of the Legislature to make it so, assuming they had th e
power to pass such a piece of legislation .

Neither in British Columbia nor by the Dominion are grants
made of " timber lands, " but the policy of the Legislature an d
Parliament is to grant licences and leases in respect thereto, th e
continuance of which is perpetuated, subject to compliance wit h
the statutory requirements which exist at the time of so leasing
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FULL COURT
—

	

It would be so contrary to manifest justice in my judgmen t
July 12

.	 for the Legislature to invade this settled and well recognize d

EMERSON policy by passing retrospective, or what in a case of this kin d

SKINNER would savour of confiscatory legislation, that I cannot accede to

the contention of counsel for the appellant that this Act goes

so far .
I agree with the learned Chief Justice that the timber i n

MORRISON, J.
question was not in the possession of the Crown when replevied .

I would dismiss the appeal .
Appeal dismissed.

HUNTER, c .J . STAR MINING AND MILLING COMPANY v. BYRON
N. WHITE COMPANY.

Mining law—Extralateral rights—Trespass workings—Continuous or faulte d

veins .
Evidence—Inspection—Conflicting theories .

In a contest to determine the question as to whether a particular vein ,
called the Star vein, was continuous, or whether it was faulted b y
another vein styled the Black or Barren Fissure, the court, after in-
spection of the mine, in presence of an engineer chosen by each party ,
ordered certain work to be done with a view to ascertaining whic h
theory was correct .

The facts that in three different places identically the same material was
found in the Star vein and in the Fissure ; that ore was found in the
first 280 feet of the Fissure of the same character as that in the Sta r
vein, and distributed over its entire width ; that experiments destroyed
the theory of junction or cut off in all slopes and levels in the mine
where it was alleged that such existed ; that in all pits dug on the ape x
the same vein matter was visible ; that assay ore was found in a pit on
the apex corresponding to the middle of the barren vein ; that the de-

HUNTER, C.J . or licensing, or which may be promulgated in due and antici -

1906

	

pated course of departmental regulation or legislative enact -

May 31 . ment, creating thus what is practically equivalent to a Crown

grant .

1905

Nov . 23 .

STA R
V .

WHITE
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fendants had followed up their vein into and along the Black Fissure HUNTER, C .J .

for, over 1,000 feet without cross-cutting, were sufficient to warrant the

	

1905
conclusion that the two veins were continuous in fact, and that on e
vein did not fault the other ; and outweighed the circumstance that Nov . 23 .

the Fissure was barren for about 1,000 feet, and that it presented a

	

STA R
shattered and contorted appearance in making a sharp curve around a

	

v .
dyke of porphyry .

	

WHITE

ACTION for damages and an injunction in respect of th e

alleged taking of ore by the defendants from the Rabbit Pa w
and Heber fractional mineral claims, tried at Nelson by HUNTER, Statement
C.J ., in February, 1904 . The points in dispute are incorporated

in the reasons for judgment .

Davis, K.C., and S. S. Taylor, K.C., for plaintiffs .

Bodwell, K.C., and Lennie, for defendants .

23rd November, 1905 .
HUNTER, C .J. : This is an action for damages, and an injunc-

tion arising from the taking of ore by the defendants from th e
Rabbit Paw and Heber fractional mineral claims, owned by th e
plaintiffs.

The ore was admittedly taken from within the limits of the
said claims, but the defendants justify under the law governin g

their claims (known as the Slocan Star and the Silversmith), tha t
is to say, they allege that they are entitled to the ore as belong-

ing to a vein, the apex of which is on their own claims, and
which they have in due course of mining followed down into th e

plaintiffs' ground .
The mountain on which the claims are situate looks towards

the north, and the vein works backward with depth towards the Judgment
south. The defendants sank a shaft from their fifth level, an d
worked thence westerly into the defendants' ground, as they con -

tend along their vein, and it is from this drift that most of the
ore in question has been taken .

The plaintiffs claim that in so doing the defendants have no t
been pursuing the Slocan Star vein, but that this vein is cut off

by what they term the Black Fissure, which extends from a
point at or near the head of the shaft on the fifth level in a north-

westerly direction to the point B on the plan affixed to the de-
fendants ' model, and beyond into the slates .
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HUNTER, c .a . At the trial a large mass of evidence was given in support o f

1905

	

the respective theories, the plaintiffs claiming that the Slocan

Nov . 23 . Star vein was cut off, as already stated, by the Black Fissure,
and the defendants maintaining that the Slocan Star vein con-

STAR
v .

	

tinues around point B to a point C on the model, and connecting
WHITE with the Silversmith vein which they were working at the sam e

level, and in fact that the Silversmith and Slocan Star constitute
one and the same vein .

Difficulties having arisen as to the selection of an indifferen t
engineer to inspect and report upon the condition and appear-
ance of the workings, I considered it advisable to inspect the m
myself in conjunction with an engineer chosen by each of th e
parties, and counsel were invited to attend the inspection, which ,
however, they both agreed was unnecessary. The plan adopted
was that each engineer was to point out and explain upon th e
ground the principal facts in support of his contention, and that
the other was then to explain them from his point of view . The
result was that as the connection of the two veins between point s
C and D-27 on the fifth level was not apparent to the eye, it was
ordered that such work should be done as would, if possible ,
shew the continuity of the vein through that distance .

This work having been done and a second view having bee n
had, I have come to the conclusion, after hearing further evi-
dence and what was urged, that the defendants' contention is cor -

Judgment rect, and that the fifth level spews a continuous vein traversing
the Silversmith and Slocan Star .

With respect to the origin of this vein, I incline to accept the
defendants ' theory in preference to that of the plaintiffs. The
former was that the remarkable curve which the vein takes a t
the point where the work was ordered to be done arises from th e
fact that the fissure passes around the nose of a large dyke of
porphyry (which had long before intruded in a heated condition
through the slates which there constitute the country rock), i n
preference to traversing it, the porphyry being a much harder and
denser material than the surrounding slates ; and I do not con-
sider that the theory is weakened by the fact that the fissur e
does traverse small tongues of that material. The defendants'
theory was that the Black Fissure cutting off the Slocan Star
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vein was caused by the contraction of the heated porphyry, but HUNTER, C .J .

it seems difficult to reconcile this with the fact that small tongues

	

1945

of porphyry are found cut by the fissure, and that spathic iron Nov . 23.

or siderite which is found close to the porphyry cannot exist in
STA R

the presence of any considerable degree of heat. However this

	

v .

may be, I do not think I am called on to definitely decide as to WHITE

the correctness of either theory, as I consider there is abundan t

confirmatory evidence of the contention that the Silversmith an d

Slocan Star veins constitute one and the same vein .

Mr. Elmendorf, the defendants' engineer, pointed out several

places in the east portion of the fifth level which is admittedly

on the Slocan Star vein—notably three 	 one being at the face ,

the second in the rise 75 feet east of the cross-cut, and the third

at the junction of the level and the cross-cut—where identically

the same material and appearance is to be found as that whic h

composes the barren portion of the Black Fissure, which Mr .

Sizer, the plaintiffs' engineer, admitted to be the case. And

although he admitted that there were many spots in the different
levels of the Slocan Star which were barren and composed of th e

self same material as the Black Fissure, he maintained there was
less evidence of crushing movement in the Star vein than in th e

Fissure, but I do not see how any distinction can be based on thi s
ground alone to differentiate different portions of a vein which

is continuous in fact . It is true that at one or two points ,
notably at and beyond B, the material composing the vein and Judgment

the adjoining slates appeared to be more compressed, shattere d

and contorted than usual, but I think this was to be expected

owing to the sharp curve taken by the fissure and the weight o f

the superincumbent mass of porphyry.
Inspection of the fifth level disclosed the fact that ore is foun d

between stations 19 and 20, as well as all around the " horse "

or shaft (i .e .,where the vein widens out at the western boundary
of the Slocan Star and commences its north-westerly course i n
the Heber fraction) ; and also for a distance of 280 feet from

the shaft as far as station 27, that is to say, for 280 feet in th e
Black Fissure, and there is nothing to distinguish this ore fro m

that in the Slocan Star vein. Mr. Sizer explained the existence
of ore in this 280 feet by saying that for a distance of 80 feet
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v,

	

of about 40 feet), ore is found to occur, these circumstances poin t
WHITE to the existence of another vein separate from the Slocan Sta r

vein, and also cut off by and brooming out against the Blac k
Fissure ; and in explanation of the fact that ore is found in th e
remaining 90 feet up to station 27, invokes the theory of drag
ore, or suggests that the Black Fissure has been mineralized for
that distance . I have therefore, on the one hand, the contention
that the presence of ore in this 280 feet indicates continuity o f
vein, and, on the other, a theory which has little to commend i t
except the ingenuity born of despair, and which the fact that th e
ore is found over the entire width of the vein is of itself sufficien t
to demolish .

Certain places were visited which Mr . Sizer claimed supported
his theory, and would demonstrate it if exploratory work wer e
ordered to be done . Mr. Sizer contended at the trial that evi -
dence could be found at the angle of the stope near station 19 ,
about 25 feet above the fifth level, in support of his theory of cu t
off (Exhibits D and 69), but a shot having been put in since th e
trial, has wiped out any appearance of junction or cut off . In
the stope above, where Mr. Sizer contended at the trial a similar

Judgment appearance could be observed (Exhibits E and 70) the ore ha s
dropped down since the trial and chews the vein continuing o n
the course shewn by Exhibit 70, and has also uncovered a clear
hanging wall of porphyry. At the west face of the Intermediat e
above No. 5 level, there was before the trial an angle as shew n
in Exhibit G, and Mr. Sizer contended that if this were remove d
a clean cut off would become apparent. Work has been don e
and the level continued for a distance of 23 feet, with the resul t
that the vein appears to proceed in the course shewn in Exhibi t
71, and there is a good ore body now chewing in the face . In
the presence of this debacle all that Mr . Sizer could suggest was
that the level was not run far enough, and that the vein migh t
be 70 or 80 feet in width, and that it broomed out in the same
way as below. There was also a place in the angle of the Inter-

HUNTER, C.J . Up to the cross-cut it was the Slocan Star vein broomed out, as

1905

	

it were, and butting up against the Black Fissure ; and that,

Nov . 23 . since for the next 30 feet there is little or no trace of ore, bu t
from that on to the uprise in the Rabbit Paw ground (a distance
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mediate below five, where Mr . Sizer stated at the trial that a HUNTER, C .J .

crack 18 inches in depth was to be seen which supported his con-

	

1905

tention that the Black Fissure cut off the vein and proceeded on Nov. 23 .

beyond ; but this spot was not then open to examination as the
STA R

shaft was full of water.

	

v .

Silversmith level No . 4 was then examined . This is entered WRIT E

through a horizontal tunnel which penetrates the nose of the

dyke for about 50 feet, when vein matter in place become s
observable, and at a distance of 126 feet Mr. Elmendorf pointed

out ore, and it was sworn at the trial that ore was found neare r
the mouth of the tunnel by a distance of about 50 feet. I have

no doubt that this tunnel simply cuts through a downward bulg e
in the porphyry, and that if it had followed this bulge it woul d
have followed ore or vein matter all the way in from the exit .

The outcrop was next inspected, where a series of pits (over

50 in a distance of about 1,300 feet) had been dug chewing th e
apex rounding the dyke, its lowest point being at the nose of th e
dyke. Mr. Sizer candidly admitted that he could not dispute th e
fact that the Silversmith vein continued its way easterly around

the point of the dyke, but that at a short distance east of the
mouth of the tunnel, it was intercepted by the Black Fissure .
He could not, however, pretend to fix the exact place, nor say
which pit was the most easterly of the Silversmith outcrop, o r

which was the most westerly of the Slocan Star. In fact, such
a feat was obviously impossible, for the simple reason that in all Judgmen t

the pits identically the same vein matter was visible . Evidence
was given at the trial that ore in place had been found in th e
top of pit 19, i .e ., the mouth of the shaft which communicates
with the fifth level, and this was not successfully impeached b y
the plaintiffs . The significance of the fact that ore in place is t o
be found in and near pit 19 lies in the circumstance that this pi t
is, roughly speaking, the corresponding point on the apex to th e
middle point of the Black Fissure as it appears in the fifth level .

The work ordered to be done between C and D-27 wa s
inspected in May last, and the locus shewed in places a clearly

defined hanging wall and the characteristic vein filling presen t
in the Silversmith and Slocan Star veins.

Mr. Fowler, the engineer who attended on the inspection on
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HUNTER, c .a . behalf of the plaintiffs in the absence of Mr . Sizer, stated that
1905

	

he was unable to see how this wall could be connected with th e
Nov . 23 . hanging wall of the Slocan Star vein, and no doubt it would be

STAR

	

difficult for a stranger on a cursory view to be satisfied that
v .

	

there had been any connection by reason of the curvatur e
WHITE

and width of the workings at this point (the former drift havin g
cut diagonally across the hanging wall) and by reason of the
fact that the hanging wall throughout this portion of the vei n
frequently changes its dip, and that, as already stated, the slate s
around the point of the dyke, are much contorted and shattered .

Inspection in presence of Mr. Elmendorf and Mr . Fowler was
also had of the place in the Intermediate below five, not acces-
sible on the former inspection, where Mr . Sizer had discerned a
crack, and which he claimed, if opened up, would shew the Black
Fissure cutting off the Slocan Star vein . I am satisfied that thi s
is a mere slip in the vein filling, and that it is only one of a
number of such instances in the mine . I might add that ore
occurs here and there in this level west of the shaft, the las t
occurrence being about 125 feet from the shaft, and about 1 2
feet from the face.

This second inspection having been had, further evidence wa s
heard in July last, and the only matter developed which call s
for any comment was that Mr . Sizer seemed to be uncertain a s
to what width he would assign to the butt-end of his so-calle d

Judgment No. 2 vein, and as to what portion of the ore found in the
alleged Black Fissure he would call drag ore.

Lastly, it should not be overlooked that the fact that this so -
called Black Fissure was followed up unerringly for a distanc e
of over a thousand feet without cross-cutting into the adjoinin g
rocks as far as point B, is a strong argument to shew that the
defendants were successfully following the Slocan Star vein i n
its various turnings, an argument which is better appreciate d
when one has been underground and seen the locus in quo.

Much stress was laid upon the fact that the Black Fissure as
seen in the fifth level was barren for over 1,100 feet, but in m y
opinion, there is nothing in this to militate against the contention
for continuity . Other instances of veins being barren for lon g
distances were cited and there is nothing to guarantee that this
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portion of the fifth level may not improve with depth, until a BUNTER, c .a .

point is reached when the ascending solutions were less subject

	

1905

to the influence of the overhanging porphyry and there is, how- Nov . 23 .

ever, the difficult fact to contend with that, as already stated,
STA R

assay ore was found in pit 19 .

	

v .

I was accordingly at the close of the evidence of the opinion WHIT&

that this so-called Black Fissure is a myth, and that the Sloca n

Star and Silversmith veins constitute one and the same vein .

After the evidence was closed, Mr. Davis applied for an orde r

that further work be done on the ground that not enough had

been done to establish his theory, and that without fresh wor k

it was useless for him to continue, that there was no object i n

arguing the case as it stood, and that unless more work was

done, the case was practically settled. As I was satisfied on

what I had already seen and heard that his theory was false an d

could not be demonstrated to be true, I refused the application ,

but left the question open until after I had heard argument on

the whole case. The argument was fixed for November 6th last ,

but on that day Mr. Macneill appeared for the plaintiffs and
informed the court that he was instructed merely to formall y

renew the application, which being formally refused, he with -

drew from the proceedings.

Nothing, then, having been urged by Mr . Macneill as to why

I should change my opinion and order further work done, I

remain of that opinion, and consider that it would be only impos- Judgmen t
ing a serious burden on the defendants without any advantag e

to the plaintiffs if I were to order any more work to be done i n
support of a theory which did not keep its original form, but

grew with the litigation, and from time to time chewed grea t
elastic powers in accommodating itself to the facts.

There is, therefore, nothing left for me to do but to dismis s

the action with costs .

Mr. Bodwell pressed for a declaration as to the nature and
extent of the rights of his clients, but as there is no counter -

claim praying for such a declaration, it is not open to me to d o

so . Even if there were, it would not necessarily be incumben t

on me to do so. As matters stand, the dismissal of the action
determines all the issues in favour of the defendants .

Action dismissed.
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IRVING, J .

1905
VOIGT v. GROVES ET AL .

Mining law—Adverse action--Mineral Act Amendment Act, 1898, Cap . 33, Sec .May 18.

	

11—Effect and intention of—Failure of plaintiff to prove title—Admis -
FULL COURT

	

sion by him that the evidence on which he relies to defeat his adversary' s
claim will also defeat his—Jurisdiction of trial judge to proceed under

At the commencement of the trial of an action brought to enforce a n
adverse claim under the provisions of section 37 of the Mineral Act ,
plaintiff, claiming in respect of two mineral claims, admitted inabilit y
to support the allegation that the boundaries of such claims embrace d
any part of the area within the limits of the claim sought to be adversed ,
and could not pretend to claim any right to any part of the land o r
minerals within the limits of such claim . The trial judge proceeded
to hear evidence as to defendants' right to the ground, under the pro-
visions of section 11 of the Mineral Act Amendment Act, 1898, Cap . 33 ,
and dismissed the action, but found that defendants had not affirma-
tively proved their title to the adverse claim. Counsel for defendants
did not on this admission, move for dismissal :

Held, by the Full Court (MARTIN, J ., dissentiente), that as soon as this ad-
mission was made by the plaintiff, it was open to the defendants to
move for dismissal for the reason that there was no ground in contro-
versy within the meaning of section 1], and that they were not boun d
in the circumstances to bring forward their title for investigation .

That section 11 was designed, where there is a real controversy withi n
the meaning of section 37 of the Mineral Act, to get rid of the rul e
theretofore acted upon that the plaintiff must succeed on the strength
of his own title, and that the defendant might rely on the weakness of
his adversary's title ; and to substitute as a new rule for determining
the title to mining claims that each party is to bring forward the evi-
dence of his own title, thereby putting both parties on an equality a s
regards the onus of proof . The section presupposes a real controversy ,
a genuine lis, and not a challenge by a party who comes into court an d
admits no title in himself .

Per DUFF, J . : On an appeal from a judgment by a trial judge, sitting
alone, the hearing of the appeal is a re-hearing of the cause ; and
where, giving to the views of the trial judge as to the credibility o f
particular witnesses the weight which is justly due to such views, the
court of appeal cannot reconcile his decision with the inferences to b e
drawn from admitted facts, or from facts proved by credible witnesses

1906

	

section 11 after such admission—Finding of trial judge—Credibility of
April 20.

	

witnesses—Trial.

VOIOT
V .

GROVES
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or documents, that court should not generally regard itself as bound by IRVING, a .
his conclusions.

	

1905
Semble, the court will not allow itself, by means of sham proceedings, t o

be made an instrument to effectuate a fraudulent design .

	

May 18.

FULL COURT
ADVERSE action . Plaintiff claiming as owner of the Victor
and Mary V . mineral claims adversed the application of the de-

	

1906

fendants Wright and Barron for a certificate of improvements to 	 April 20 .

the Olympia mineral claim .

	

VoraT
At the close of the trial the learned judge dismissed the action, GRova s

and also found that the defendants had not affirmatively prove d
their title to the Olympia claim, and against this finding th e
defendants appealed .

The trial took place before IRVING, J., at Kamloops, on the
17th and 18th of May, 1905.

Before any evidence was given at the trial, it was stated b y
counsel for the plaintiff that his position then was merely to as k
for a declaration that the Olympia was an invalid claim, and tha t
he would not be able to ask for a declaration that the Mary V .
and the Victor were valid claims in other words, that the Statement

evidence on which the plaintiff relied to defeat the Olympi a
would also defeat the Mary V. and the Victor.

Davis, K.C., and Denis Murphy, for plaintiff.
J. A. Macdonald, K.C., and Nelson, for defendants.

The appeal was argued at Victoria, on the 16th and 18th o f
January, 1906, before HUNTER, C .J., MARTIN and DUFF, JJ .

The arguments on the point decided sufficiently appear in th e
reasons for judgment.

J. A . Macdonald, K.C., for appellants (defendants) .
Davis, K.C., for respondent (plaintiff) .

Cur. adv. volt.

20th April, 1906 .
HUNTER, C .J . : It was conceded both below and here that th e

plaintiff could not establish her title, and the sole question we
have to consider is whether the learned judge was right in his HUNTER, C .J.

finding as to the Olympia. The admission as to the plaintiffs
title to the ground was made at the opening of the case, it being
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IEVING, J . quite candidly stated by Mr. Davis that the evidence on which

1905

	

he relied to defeat the Olympia would also defeat his client ' s

May 18. claims. The learned judge, notwithstanding this admission, pro-

ceeded to hear evidence as to the defendants' right to the
FULL COURT

ground, apparently considering that section 11 of the amendin g
1906 Act of 1898 required him to do so . As soon as this admission

April 20. was made, it was, I think, open to the defendants to move fo r

VOIGT dismissal for the reason that there was no ground in controversy

GROVES
within the meaning of the section, and that they were not boun d

to bring forward their title for investigation .
In my opinion the section was designed, where there is a rea l

controversy, to get rid of the rule theretofore acted on that th e

plaintiff must succeed on the strength of his own title, and tha t

the defendant might rely on the weakness of his adversary ' s

title ; and to substitute as a new rule for determining the titl e

to mining claims that each party is to bring forward the evidence

of his own title. Before this enactment, it not infrequently

happened that the defendant, who might have been the subse-
quent locator, was enabled by means of superior resources to

push his claim to the stage of being enabled to apply for a certi-
ficate of improvements before his adversary, and in that wa y

threw the onus on the latter to affirmatively s pew that he had

the best title to the ground ; and the object of the enactment

was thenceforward to put both parties on an equality as regard s
HUNTER, C .J . the onus of proof. The section, however, presupposes a real con -

troversy, a genuine lis, and not a challenge by a party wh o

comes into court and says he has no title himself . It was not

designed to overthrow one of the most firmly rooted principle s

of our law that the holder of an interest in land can be called o n

to produce his title for investigation by a judicial tribunal onl y

by some person who not merely claims to be entitled thereto, bu t

has given some evidence of title in himself. In what different

position, then, was the plaintiff after this admission from that o f

any stranger ? As regards the suggestion that a plaintiff might

lose something by being candid, I think that is not so, as if at

the close of his case he had not produced some trustworth y

evidence of title in himself, the judge would be bound on motio n

of the defendants to dismiss the action .
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The defendants, however, do not seem to have taken the point IRVINO, J .

at once, but delayed at least until after the close of the plaintiff's

	

1905

case, which of course was avowedly directed not to making out may 18 .

her own title, but to attacking their title. Mr. Macdonald says

he did take the point at the close of the whole case, but there is
FULL eocR T

no record of this having been done, nor is there any trace of it

	

190 B

to be found in the stenographer 's notes. Mr. Davis says he has April 20.

no recollection of it, and our learned brother informs us that he VOIGT

has neither note nor recollection of it . I therefore think we GROVES

must take it that Mr. Macdonald submitted to have his client's

title investigated by the tribunal, and that he cannot be hear d

to say now that it should not have been investigated . In my

opinion it was too late to take it after the plaintiff had adduce d

her evidence, and even assuming that Mr. Macdonald did

take it at the close of his own case, it isimmaterial whether Mr.

Davis objected that he had waived his right or not, as the ques-

tion was no longer one between Mr. Davis and Mr . Macdonald ,

but between Mr. Macdonald and the court . It seems to me a

fundamental principle that if a party allows the court to proceed HUNTER, O J .

with an investigation without objection, and takes the chances o f

a favourable issue, he cannot be allowed afterwards to say to th e
court that it should not have made the investigation, and th e

point as to waiver is beside the mark .

On the merits, however, I agree with my brother DUFF, whose

judgment I have had the advantage of reading. I also think ,
in view of the fact that these proceedings were a misuse of th e
statute for the purpose of consummating a fraud, that the
moment the court grasps their true nature, it is its duty ex mero

motu suo to bring them to a summary end .

Further proceedings, if there are any, should be in anothe r

court.
The appeal should be allowed and the action dismissed .

MARTIN, J . [Having referred to and discussed the effect of

Gelinas v. Clark (1901), 8 B.C. 42 ; Manley v. Collom (1901) ,
8 B.C. 153, (1902), 32 S .C .R. 371 ; Clark v . Docksteader (1905), 36 MARTIN, J .

S.C.R. 622 ; St. Laurent v . Mercier (1903), 33 S .C.R. 314 ;

Osborne v. Morgan (1888), 13 App. Cas. 227 ; Chappelle v. Rex
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IRVING, . . (1904), A .C. 127 ; Slater v . Laberee (1905), 6 O .W.R. at p . 628 ;
1905

	

Tanghe v. Morgan (1904), 11 B.C. 76 ; Canadian Company v .
May 18 . Grouse Creek Flume Co. (1867), 1 M .M.C. 3 and Hartley v. Mat -

son (1902), 32 S.C.R. 644, 2 M.M.C. 23] continued
FULL COURT

Finally, as to section 11 of Cap. 33 of 1898. The first time i t
1906

	

was given effect to was, it happens, by myself in Ryan v .
April 20 . McQuillan (1899), 6 B .C. 431, 1 M.M.C. 289 ; and as the learned

VOICT trial judge herein says :

GRovns " It has been the practice of the court here to permit the person filin g
the adverse claim, although shewn in the course of his case that hi s
adverse claim is not a good one, to continue the contest . I do not see tha t
the plaintiff, by stating in opening his case that he now knows that h e
cannot succeed, should be placed in any different position from that occu-
pied by a plaintiff who attempts and fails to make a case . In continuing
he does so at the risk of increased cost to himself ."

So fax no difficulty has been experienced in enforcing its ver y
useful provisions, and it has been held to extend to all advers e
actions which come before the court for trial," Schomberg v .
Holden (1899), 6 B .C. 419, 1 M.M.C. 290, wherein the amount o f
proof necessary on the part of a senior locator was considered ;
and see also the note to that case on the point of proof and onus ,
p. 291 . In Dunlop v . Haney (1899), 7 B.C. 305, 1 M.M.C. 369 ,
I had occasion to consider the effect of the section (pp. 370-1).

The meaning of the words " adverse proceedings " was there
considered, and also in Gelinas v. Clark at p. 432, and Cleary v.

MARTIN, .1 . Boscowitz (1902), 8 B.C. 225, 32 S.C.R. 417, 1 M .M.C. 506 . Sub-
sequently, in Dunlop v . Haney (1899), 7 B .C. 300, 1 M.M.C. 344
at p. 347, I again drew attention to another unexpected effect of
the section, and the Full Court in Caldwell v . Davys (1900), 7 B .C .
156, 1 M.M.C. 387,held that it was the duty of both parties to insis t
on giving such evidence even when the learned trial judge deemed
it unnecessary, because it was the duty of the judge to pass upo n
the title of both parties. In Rammelmeyer v . Curtis : Powers v.
Curtis (1900),8 B.C. 383, 1 M .M.C. 401, Mr . Justice DRAKE acted on
the section ; and in Cleary v . Boscowitz, supra, this Full Court held
that where the defendant was the senior locator, the fact tha t
the defendant had duly recorded certificates of work was of itsel f
affirmative evidence of the defendant's title, and this decisio n
was affirmed by the Supreme Court . In that case there is a
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remark by Mr. Justice DRAKE which was not concurred in by the IRvIN4, J ,

rest of the court, viz . :

	

19Q5
" I think that when it is shewn that the action is wrongly conceived, as May 18,

this is, and the certificates of work by the defendant have been produced,
the time has not arrived to call upon the defendant to prove any FULL COURT

further title. The plaintiffs have to shew a prima facie title ; having done

	

1906
so, the defendant is then called upon to shew his title . "

This really means, of course, that the production by the Apnl20.

plaintiff of the defendant's certificate was sufficient evidence to VOIG T

discharge the onus on the defendant of making out a prima Gaovas
facie case. The learned judge has, however, I speak with every
respect, somewhat confused the point and treated the matter a s
though no evidence had in fact been given in support of th e

defendant's title, which evidence may in a proper case be given
by admission from the plaintiff as well as otherwise .

It is quite clear that the main object in passing the sectio n
was to obtain the assistance of the court in determining th e
difficult and complicated questions that constantly arose in th e
Lands and Works Department in applying for certificates of
improvements under section 36 ; and by section 37 the court was
substituted for the Government in the determination thereof .
Section 11 is, indeed, supplementary to section 37, and ha s
proved to be in practice a necessary piece of legislation . But it
is now contended that where, on a case being called on for trial ,
the plaintiff admits that he has no evidence in support of his ow n
title, there are no longer any "adverse proceedings " and all the MARTIN, J.

court can do is to make an order dismissing the action . To my
mind, that is putting a strained and unwarrantably restricte d
construction upon the Act . It might just as well be said tha t
there were no " adverse proceedings " if, after the case had
lasted say two days, and many witnesses had been examined, i t
unexpectedly appeared on cross-examination that the plaintiff
had no free miner 's licence, and consequently that, with the col -
lapse of the plaintiff's case, the judge's jurisdiction also vanished .
To merely state such a contention is, in my opinion, to refute it .
And I have no doubt that it would be the duty of the court t o
call upon the defendant to prove his title even if the plaintiff di d
not appear when the case was reached on the list and called on
for hearing. That there may exist difficulties in carrying into
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complete effect and upon all occasions the provisions of a statut e
is no reason for hesitating to enforce them to the full practical
extent. It may very well be that nice questions will arise as to
what effect, if any, can be given to the section in proceedings
before trial, such as on a motion to dismiss for want of prosecu-
tion, but it is nevertheless, to me at least, beyond doubt tha t
once the case is entered on the cause list for trial, or as th e
statute puts it, literally " brought before the court, " then the
judge is seized of the matter and the section attaches, and mus t
be enforced . Nor is his jurisdiction affected by the failure of
the plaintiff's case at the beginning, or at the middle, or at the
end thereof, because it depends not upon the plaintiff's action ,
but upon the fact that the questions at issue are before the court .
It is for the judge to satisfy himself as to what is . sufficien t
"affirmative evidence of title " in the circumstances, and he may
accept if he sees fit, as was done in Cleary v. Boscowitz, supra,

the admissions of the plaintiff, and also avail himself of the ser-

vices of either party if counsel are willing to assist the court i n
the discharge of a sometimes onerous duty . On the other hand ,
if he suspect collusion or deception, he would probably refuse th e
services of either counsel, adjourn the case, and call upon th e
Attorney-General, as the conservator of public rights, to aid in
the performance of a public duty . Speaking as one who has
held many such trials, I see no reason to anticipate any mor e
insuperable difficulty in the future in giving reasonable effect t o
this salutary enactment than I have in the past.

Applying the section to the case at bar, I am of the opinion
that the learned trial judge adopted the proper course in th e
exercise of his discretion and jurisdiction.

Holding the foregoing views, it is unnecessary to say anything
about the question of waiver, and it follows that the judgmen t
should be affirmed and the appeal dismissed .

DUFF, J. [Having dealt fully with the facts] : I do not for-
get the rule relating to the weight to be attached to the findin g
of the trial judge on questions of fact . Where one's view of th e
intrinsic credibility of individual witnesses is the controllin g
factor in a case, and where the estimate of such witnesses based
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upon their demeanour must largely determine the character of IRVING, J.

that view, an appeal on questions of fact, although given theo-

	

190 5

retically, is, generally, in practice an appeal in name only . But May 18 .

one cannot refuse to recognize that there is a right of appeal on —
such questions, and that on an appeal from a judgment after a

FULL COURT

trial by a judge sitting alone, the hearing of the appeal is a re -
hearing of the cause ; and where, giving to the views of the tria l

judge as to the credibility of particular witnesses the weigh t
which is justly due to them, one finds that one cannot reconcil e
his decision with the inferences one draws from admitted facts ,
from facts proved by credible witnesses, by documents, from cir-
cumstances which are common ground, then I think that gener-

ally one should not regard oneself as bound by his conclusions :
see Coghlan v. Cumberland (1898), 1 Ch . 704 ; Hood v. Eden
(1905), 36 S .C .R. 476 at p. 483 ; Ric/maim v. Thierry (1896),
14 R.P.C. 105 and Grahame v. Moulton (1906), 22 T.L.R.
380 .

	

.

	

. .

The learned judge took the view that by reason of section 1 1
of the Mineral Act Amendment Act, 1898, he was obliged t o
consider the validity of the defendants' title.

The learned judge appears to have thought that, notwith-

standing the fact that she had no interest in the subject-matte r
of the action cognizable in a court of law, the plaintiff was, unde r
that section, entitled, as of right, to press an attack upon th e
defendants' title. I do not think it necessary for the purpose s
of this case to lay down any general rule respecting the applica-
tion of that section. In my judgment this case is, by its circum-

stances, clearly differentiated from any class of cases falling
under its operation .

The evidence is conclusive that before the commencement o f
the action the promoters of it knew that the claims on which i t
is ostensibly based did not, and could not, afford a foundation fo r
a colourable claim to any part of the Olympia. They knew tha t
they had, and could plausibly claim, no interest in the groun d
within the limits of the Olympia. The statutory plan filed with
the Mining Recorder, a copy of which is in evidence, sp ews th e
Mary V. and the Victor encroaching on the Olympia. But the
plaintiff knew when she made the affidavit verifying this plan

190 6

April 20 .

VorG T

GROVE S

DUFF, J.
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IRVING, J . as shewing the boundaries of the adverse claim (as the surveyor

1905

	

who prepared the plan, by his own admission, knew) that thi s

May 18 . claim, so defined, had not a shadow of foundation. The claim was
a fiction ; the statutory affidavit and plan a mere pretence. It

FULL COURT
was never intended (it is idle to suggest in the face of the fact s

1906

	

that such an intention could ever have been entertained) that i t
April 20 . should be prosecuted beyond the moment when the light of day

VOIGT should fall upon it . Had the defendants obtained discovery, th e

GROVES essential allegations in the statement of claim must have been

struck out long before the trial. The failure to obtain discovery
enabled the plaintiff to reach the stage of trial ; but at the open-

ing of her case, her counsel announced that he claimed no righ t
of any kind in the property which was the subject of the defend -

ants' application for a certificate of improvement . The object
of the proceedings we are not left in the dark about ; the plaint-

iff's counsel explained on the hearing of the appeal that th e

plaintiff seeks by impeaching the Olympia to clear the groun d

for a subsequent location. In my opinion, such proceedings can -

not be brought within section 11 without enlarging the word s

of the section .
It is manifest that to bring section 11 into play this conditio n

must be satisfied, namely, that there shall be adverse proceeding s

within the meaning of that phrase as it is used in the Minera l

Act. To ascertain that meaning, one must turn to section 37 o f
DUFF, J . that Act, and from sub-section 2 of that section it is plain tha t

those only are adverse proceedings in which the actor claims a n
adverse right of some kind " either to the possession of the min-

eral claim referred to in the application for the . certificate o f
improvement, or some part thereof, or to the minerals contained

therein . "
Such proceedings necessarily involve an attack upon the titl e

of the applicant ; but the Legislature did not create the specia l
procedure prescribed by section 37 with the object of exposing a

person who under the provisions of the Mineral Act applies fo r
a Crown grant of mineral lands to such attacks from person s

claiming no interest in such lands. The affidavit and plan whic h
the section requires shall be filed were obviously regarded as some .
measure of security against such attacks . The procedure is pro-
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vided as a means whereby those asserting rights of the charac- IRVING, J .

ter described in the section may secure protection for such rights.

	

1905

To attempt, by means of proceedings under colour of the statute, May 18 .

to attack the validity of the applicants ' title, where no adverse
FULI. COURT

right is, or can be, claimed in the subject-matter of the applica -
tion, is alike a fraud upon the enactment and an abuse of the

	

1906

process of the court. The author of such a proceeding can by it April 20 .

acquire no status which can avail him for any purpose, once the VoIG T

real nature of the proceeding is disclosed. To such proceedings GROVr s
section 11 —which plainly pre-supposes a real adverse proceedin g
within the meaning of section 37, and a real controversy betwee n
an applicant for a certificate of improvement and a real claiman t
to an adverse right—can have no application .

It was argued that the proposed construction is required t o
bring the legislation into harmony with the object with which i t
was passed, viz . : to call the courts to the assistance of one of th e
departments of the Provincial administration in the performance
of its duty to pass upon questions arising out of applications for
certificates of improvement and Crown grants of mineral claims .
I should have thought that if the Legislature intended to trans-
fer to the court the administrative functions of one of the depart-

ments of the Government, care would have been taken t o
express that intention in unambiguous words ; but the answer
to the suggestion is that the function which tfie court discharge s
under section 11 does not, by the plain terms of the section, DUFF, J .

come into activity, except where the court has before it partie s
who are engaged in a controversy as to the title to mineral land s
which both are claiming ; and that it is only by doing violenc e
to the language in which that section is expressed that it can b e
held that the court has any duty to perform under that section
in the absence of such a controversy .

There is another aspect of this question : I have sufficiently
stated the terms of settlement between Voigt and his partners ,
to which the plaintiff was a party, to make it clear that th e
attempt to impeach the Olympia in this action is a gross frau d
on that settlement. I do not think anything in the Mineral Ac t
so far binds the hands of this Court as to compel it to suffe r
itself to be used by persons like Voigt in pursuing such plans



BRITISH COLUMBIA REPORTS .

	

[Vol, .

as those disclosed in his correspondence with Fraser by mean s

of such proceedings as these . We are not concerned with th e

motives of persons who put in motion the process of the court i n

accordance with the law. But the court will not allow itself, by

means of sham proceedings, to be made an instrument to effect-
uate a fraudulent design. Here we have glaringly displaye d

every element entering into that class of cases in which the cour t

interferes to protect itself from such an imposition . It is a case ,

I think, for recalling the language of James, L .J ., in Ex parte

Griffin (1879), 12 Ch . D. 480 at pp. 482-3 ; approved by Lord

Watson in King v. Henderson (1898), A .C. 720 at p . 733 :

" It would, I think, be a shocking thing for any court of justice in a
civilized country to be made the instrument of proceedings like these . "

One point remains to be considered in connection with this

aspect of the case . It is said that the defendants, having invite d

the learned trial judge to adjudicate upon their title, cannot no w

complain that he has done so . In my opinion, this point is not

well taken . It is not a case in which the parties have submitte d

themselves to an adjudication extra cursum curia, like Bicket t

v. Morris (1866), L.R. 1 H.L. (Sc .) 47 at p . 53 ; Burgess v . Morton

(1896), A .C. 136 ; Canadian Pacific Railway Co . v. Fleming

(1893), 22 S .C.R. 36 ; for, at all events, before the learned judg e

gave his decision, as is quite apparent from his reasons, counse l

for the defendants objected that this case was not a case justify-

ing the exercise of the jurisdiction of section 11 ; and the learne d

trial judge, in point of fact, dealt with the question of title as i n

the exercise of a jurisdiction conferred on him by section 11. It

is argued, however, that the objection to the exercise of the jur-

isdiction came too late, inasmuch as the defendants ' counsel had,

without objection, permitted the plaintiff to give evidence, an d

had offered evidence himself upon the defendants ' title. There

was some dispute between counsel as to what occurred at th e

trial . Counsel for the defendants stated that at the conclusio n

of the plaintiff's case he had taken the point that in the circum-

stances he was not called upon to give evidence in support of his

title. This was disputed by counsel for the plaintiff, and th e

stenographer 's notes disclose no such objection. On consultation

with the learned trial judge, it was found that his note-boo k

18 0
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contained nothing indicating that any such objection had been IRVING, S .

made. It is plain, however, that when counsel for the defence

	

190 5

in argument at the close of the trial took the position that 11/lay 18 .

section 11 was not applicable to the proceedings, counsel for
FULL COUR T

plaintiff argued the point, and did not object that the defendants'

	

--

counsel had, by his failure to take the objection earlier, waived

	

1906

it ; and moreover, that the point was dealt with on the footing April 20 .

that the objection had been taken in time.

	

VOIG T

After full consideration, I have come to the conclusion that in GROVE S

such circumstances waiver, if it was to be relied upon, should

have been advanced at a time when the circumstances were fres h

in the recollection of everybody, and before the judge, whos e

personal knowledge would have enabled him to dispose of it a t

once . Such an objection cannot, I think, be taken for the firs t
time in the court of appeal .

For these reasons, I think that point is not now available t o
the plaintiff. Moreover, holding the view that these proceedings DUFF, J .

are an abuse of the process of the court, and a fraud upon thos e
provisions of the Mineral Act dealing with adverse proceedings ,
it would, I think, be our duty in any case now to give effect t o

that view, and to direct that the action be dismissed as of tha t
character . No stage of the action is too late, I think, to cal l

into exercise the power of the court to purge its records of pro-
ceedings so tainted : see Davey v. Bentinck (1893), 1 Q .B. 185 .

Appeal allowed, Martin, J ., dissenting.
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190 6

Feb. 22 .

RICHARDS v . WOOD. SHAW, GARNISHEE .

Practice—Attachment of Debts Act, 1904, B .C . Slat . Cap . 7, Secs . 2 and 3—
"District Registrar "—Interpretation Act, R .S .B .C . 1897 .

FULL COURT In an action in the Supreme Court for an account of certain rents an d
profits, plaintiff obtained an order attaching all debts, obligations an d
liabilities payable or accruing due from the garnishee to the defendant ,
to answer a judgment to be recovered by the plaintiff against th e
defendant up to the amount of $6,245 . The order was made and issued
by the Deputy District Registrar at Vancouver, acting under the pro -
visions of section 3 of the Attachment of Debts Act, 1904 . Defendant
applied to MORRISON, J ., in Chambers, to set aside this order, but th e
summons was dismissed, and defendant appealed :

Held, by the Full Court, that as the term "District Registrar" is expressl y
defined by the Attachment of Debts Act, 1904, to mean District Regis-
trar of the Supreme Court, therefore District Registrars are persona
designate, and it was not intended to confer on their deputies th e
power to make attaching orders ; that the provisions of the Interpre-
tation Act do not apply, as a general interpretation statute cannot b e
invoked to control the plain intendment of a special statute .

Per IRVING, J . : The Attachment of Debts Act, 1904, contemplates th e
attachment of a definite, ascertained amount, and a mortgagor suing
for an account of moneys received by a mortgagee in possession cannot
make the affidavit required by the statute as to the "actual amoun t
of the debt . "

APPEAL from the decision of MORRISON, J., dismissing an
application heard before him at Vancouver on the 22nd of Feb-
ruary, 1906, to set aside an attaching order issued by the Deput y
District Registrar at Vancouver, assuming to act under section 3
of the Attachment of Debts Act, 1904 . The order attached al l
debts accruing due from the garnishees to the defendant t o
answer a certain judgment recovered against him, up to the su m
of $6,245 .

McCrossa'n, for plaintiff.

Marshall, for defendant .

The appeal was argued at Vancouver on the 24th of April ,
1906, before HUNTER, C .J ., IRVING and DUFF, JJ .

July 31 .

RICHARD S
V .

Woon

Statement
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Davis, K.C., for appellant.

	

MORRISON, J .

Bird and Brydone-Jacic, for respondent.

	

1906

Cur. adv. vult.

	

Feb. 22 .

31st July, 1906 . FULL COUR T

HUNTER, C.J. : This is an appeal from the dismissal of an July 31 .
application to set aside an attaching order issued by the Deputy

RD SDistrict Registrar at Vancouver, assuming to act under section 3 RICH .

of the Attachment of Debts Act, 1904.

	

Woon

That Act, however, in terms only empowers such orders to be
made by a judge or a District Registrar . Even if the Deputy
District Registrar had assumed to act as the delegate of th e
District Registrar, I should think it was reasonably clear tha t

such an order would be a nullity .
It cannot be contended that the Interpretation Act meets th e

difficulty, as that only provides generally that the ter m
" Registrar " shall include deputies ; whereas, the term " Distric t

Registrar " is expressly defined by the Attachment of Debts Ac t
itself to mean District Registrar of the Supreme Court . I think ,

therefore, that the District Registrars are personce designatce ,

and that it was not intended to confer on their deputies th e

power to make attaching orders. It is obvious that such per -
sons, many of whom are not members of the legal profession, HUNTER, C .J .

might cause irrecoverable loss by their negligence or incompet-

ency in issuing such orders, and I think we ought not to hol d
that such powers have been vested in such persons in the absence
of unmistakable language.

Moreover, if authority be needed, reference to Dechene v . City

of Montreal (1894), A.C. 640, will shew that a general interpre-
tation Act cannot be invoked to control the plain intendment of

a special Act.
The appeal should be allowed, but without costs, both here and

below, as the point was not taken either before us or the learned

judge .

IRVING}, J. : In my opinion, the Act contemplates the attach-

ment of a definite ascertained amount . I am unable to see how
a mortgagor suing for an account of moneys received by a mort- IRVING, J.

gagee, who, it is alleged, is a mortgagee in possession, can make
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MoRRISON, J . the affidavit required by the statute " as to the actual amoun t
1906

	

of the debt . "

Feb. 22 .

	

I would allow the appeal.

FULL COURT

July 31 .

RICHARD S

V .

WOOD

DUFF, J . : I concur.
Appeal allowed.

HUNTER, C .J . THE MUNICIPALITY OF THE DISTRICT OF SOUT H
1906

	

VANCOUVER v . RAE . (No. 2) .
May 31 .

Municipal law—Member of Council contracting with municipality—Whethe r
SOUTH

	

contract is void—Municipal Clauses Act, R .S .B .C . 1897, Cap . 144, Secs .
VANCOUVER

	

21 and 22—Penalty—Action to recover back money paid—Statement of
v"

	

claim disclosing cause of action .R :1 E

It . being reeve of plaintiff municipality, did certain work repairing a stone
crusher, for which work the municipal council voted him $75, suc h
sum being shewn in the accounts as expenses . Subsequently, he spen t
considerable time, at the request of the council, in advocating the pas -
sage through the Legislature of a loan bill, in respect of which time h e
was voted $100 .

An action was brought for the recovery of these two sums of money as
illegal payments in contravention of section 21 of the Municipa l
Clauses Act, and also for penalties under section 22 for sitting an d
voting as reeve after the receipt of these respective sums . The claim
for penalties was abandoned at the trial, and the action resolved itsel f
into a question of law, as to whether the statement of claim disclose d
a cause of action in the circumstances :

Held, that the statement of claim did not disclose a cause of action, s o
the contract was not made void by the statute, and there were n o
grounds alleged on which it might be declared void in equity .

The statute does not prohibit the making of a contract, although it impose s
a penalty for acting or voting subsequently thereto .

MOTION before HL`\TElt, C .J ., at Vancouver on the 31st of
May, 1906, on question of law raised by the pleadings . The

Statement action was brought to recover money paid by the plaintiff muni-
cipality to the defendant on an alleged contract .
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Bird and Brydone-Jack, for the defendant : Sections 19 to HUNTER, C .J .

23 of the Municipal Clauses Act, while providing for disqualifi-

	

190 6

cation of a member of the council in case of his acting or voting May 31 .

after entering into a contract with the corporation, do not declare
SOUTH

that any such contract is illegal and that consequently the VANCOUVE R

money paid under such a contract is not recoverable unless it be

	

RA
E

shewn that the latter is unfair in fact and that the corporatio n

has not obtained the benefits of the contract . They cited Foster

v . Oxford, Worcester and Wolverhampton Railway Compan y

(1853), 22 L.J., C.P. 99 ; and Am. & Eng. Encyclopaedia of Law,

Vol . 30, pp . 1,178, 1,179 and 1,180 .

Cowan, K.C., and Reid, for the plaintiff : A contract between Argument

a municipal corporation and its official is void per se. They

cited Melliss v. Shirley Local Board (1885), 14 Q .B.D. 911 ;

Aberdeen Railway Co. v . Blaikie Bros. (1854), 1 Macq . H.L. 461 ,

9 Scots ' R.R.H.L. 365 ; Municipality of East Nissouri v . Horse -

man (1859), 16 U.C .Q.B . 576 ; Kaye v. Croydon Tramways Co.

(1898), 67 L.J., Ch. 222 ; Flanagan v. The Great Western
Railway Company (1868), 38 L.J., Ch. 117 .

HUNTER, C .J. : The statute does not prohibit the making of a

contract, although it imposes a penalty for acting or voting sub-
sequently thereto . The disqualification consequent on such a

contract is not a penalty, which if so would go to chew that th e
Legislature meant to prohibit all contracts . But Mr. Cowan

argues that the contract is bad on equitable grounds . The short
answer to that is that there are no facts disclosed on the plead -
ings to found a case for the equitable jurisdiction . All such Judgment

contracts are not void in equity, e .g ., a contract by which th e
defendant loaned his rock crusher to the municipality on condi-

tion of being recouped the expense of its operation . On the
other hand, a contract by which it was intended that the defend -

ant should reap a profit at the expense of the municipality migh t
or might not be void in equity depending on the circumstances.

The pleadings contain nothing more than an allegation tha t
there was a contract under which a certain sum was paid, an d

seeks recovery on the ground that the statute makes it illegal .
The statement of claim therefore discloses no cause of action
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HUNTER, C.J . against the defendant. Leave to the plaintiff to amend withi n

1906

	

ten days. If amended statement of claim not delivered withi n

May 31 . that time, action to stand dismissed without further order .
Costs to be defendant's in any event.

Order accordingly.

SOUTH
VANCOUVER

V .
RA E

LAMPMAN ,
Co . J .

SMITH v. FINCH .

Partnership—Action for price of work done—Plaintiff contracting in partner -
1905

	

ship name—Failure to register declaration of partnership pursuant t o
Nov . 15 .

	

Sections 74, 75 and 76 of the Partnership Act, R .S .B .C . 1897, Cap . 150—
Effect on contract—Penalty .

Plaintiff sued the defendant for a balance due on a printing contract .
Plaintiff carried on business under the name of the Victoria Printin g
and Publishing Company, during the term of the said contract, unti l
after his action was launched, and in excess of a period of thre e
months, without having complied with the provisions of sections 7 4
and 75 of the Partnership Act ; which requires (Sec . 74) every perso n
trading alone under a firm or company name implying a plurality o f
partners, to file a declaration to that effect with the Registrar of th e
County Court of the county in which the business is being conducted ;
and (Sec . 75) that such declaration shall contain certain particular s
and be filed within three months of the adoption of such firm or com-
pany name . Defendant contended that plaintiff's action was barred
by his non-compliance with sections 74, 75 and 76, and that he there-
fore could not enforce the contract :

Held, by the Full Court, affirming the finding of the trial judge in favou r
of the plaintiff, that while the plaintiff came within the wording of th e
statute, and became liable to the penalty provided for not registering ,
yet the penalty is imposed for something not contemplated by the con -
tract in this case, and he was therefore entitled to recover .

APPEAL from the decision of LAMPMAN, Co. J ., in an action
tried before him at Victoria, in November, 1905 . The facts on
which the learned County Court judge gave his decision are se t
out in the head note.

FULL COUR T

1906

April 20.

SMIT H
V .

FINC H

Statement
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Moresby, for plaintiff.
R. T. Elliott, for defendant.

The appeal was argued at Victoria on the 24th of January,

1906, before IRVING, DUFF and MORRISON, JJ .

R. T. Elliott, for appellant (defendant), cited Bensley v . Bignold

(1822), 5 B. & Ald . 335 ; Victorian Daylesford Syndicate, Limite d

v . Dott (1905), 2 Ch . 624 ; Cope v . Rowlands (1836), 2 M. & W .

149 ; Law v. Hodgson (1809), 2 Camp. 147 ; Marchant v . Evans
(1818), 8 Taunt. 142 ; Langton v. Hughes (1813), I M. & S. 593 ;

Gordon v . Howden (1845), 12 Cl. & F. 237 ; Musgrove v. Chun
Teeong Toy (1891), A.C . 272 ; Shaw v . Benson (1883), 11 Q.B .D .

563 ; Jennings v . Hammond (1882), 9 Q.B.D. 225 .
Peters, K.C., for respondent (plaintiff) : There is nothing in

the Partnership Act prohibiting us from making a contract ; it
merely provides that we must register.

	

Cur . adv. vult.

20th April, 1906 .
IRVING, J . : By Part III. of the Partnership Act, which Act

came into force 1st July, 1894, certain declarations are require d
to be registered. Among others :

"74. Every person who is engaged in business for trading, manufac-
turing, or mining purposes, and who is not associated in partnership wit h
any other person or persons, but who uses as his business style some nam e
or designation other than his own name, or who in such style uses his ow n
name with the addition of ` and Company,' or some other word or phras e
indicating a plurality of members in the firm, shall cause to be delivere d
to the Registrar of the County Court of the County in which such perso n
carries on or intends to carry on business, a declaration in writing signe d
by such person ."

The plaintiff in this action falls within the wording of the
statute, and he should have registered a declaration that no othe r
person was associated with him in partnership . He therefore
became liable, under section 76, to a penalty of $100, but the
defendant who is being sued for the price of certain work don e
for him by the plaintiff, says that this court should not assist th e
plaintiff to recover.

" It is perfectly settled, that where the contract which the plaintif f
seeks to enforce, be it express or implied, is expressly or by implicatio n
forbidden by the common or statute law, no court will lend its assistance

187

LAMPMAN ,
CO . J .

190 5

Nov . 13 .

FULL COURT

1906

April 20 .

SMIT H
V .

FINC H

IRVING, J .
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LAMPMAN, to give it effect . It is equally clear that a contract is void if prohibited b y
co . J .

	

a statute, though the statute inflicts a penalty only, because such a penalt y
1905

	

implies a prohibition . Lord Holt, Bartlett v . Vinor, Carthew, 252 . And

Nov . 13 . it may be safely laid down, notwithstanding some dicta apparently to th e
	 contrary, that if the contract be rendered illegal, it can make no difference ,
FULL couRT in point of law, whether the statute which makes it so has in view the pro -

tection of the revenue or any other object . The sole question is whether
1906

	

the statute means to prohibit the contract?" Cope v . Rowlands (1836) ,
April 20. 2 M. & W . 149 at p . 157 .

SMITH

	

In determining what the statute means, the case of Fergusson
v.

	

v. Norman (1838), 5 Bing. N.C. 76 at p. 84, points to a distinc -
FINCH

tion between certain requisites to be done before or at the tim e
of entering into the individual contract, which requisites are t o
precede the contract and to make it out, and certain other duties
imposed on one of the parties, which last mentioned duties ar e
entirely collateral to the individual contract .

Maxwell on Statutes (1896 Ed .) p . 560, gives a number of in -
stances in which no action could be maintained for the price of
goods sold, e.g ., Law v. Hodson (1809), 11 East, 300, where brick s
not made of certain specified dimensions, corn and coal not sold
according to certain measure ; Forster v. Taylor (1834), 5 B . &
Ad. 887, where the price of butter not branded with the maker' s
name could not be recovered ; and again at p . 561, Bensley v .

Bignold (1822), 5 B. & A1d. 335, where printers were required to
affix their names to the book which they printed . It was held
that the printer could not maintain an action for his work an d

IRVI
materials in printing a book in which he had omitted to compl y
with this statutory provision .

These are all instances of something being done before, or a t
the time of, or in connection with the individual contract—th e
work in respect of which the action is brought . In the brick
case, the penalty was only for manufacturing the bricks for sale ,
not for selling them. In the butter case, the penalty was for
packing the butter in prohibited vessels, not for selling it .

In the present case, the penalty imposed is for something no t
contemplated by the contract . In Benjamin on Sale, 5th Ed . ,
p . 533, are laid down certain rules as deducible from the author-
ities :

1 . Where a contract is prohibited by statute, it is immaterial to inquire
whether the statute was passed for revenue purposes only, or for any other
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3 . In seeking for the meaning of the law-giver, it is material also to

	

SMIT H

	

inquire whether the penalty is imposed once for all, or whether it is a

	

V .

	

recurring penalty . In the latter case, the statute is intended to prevent

	

Fisch

the dealing, to prohibit the contract, and the contract is therefore void ;
but in the former case such is not the intention, and the contract will b e
enforced . "

In Victorian Daylesford Syndicate, Limited v . Dott (1905), IRVING, J .

2 Ch. 624, Buckley, J., applied this third test.

It seems to me that under the third rule the plaintiff 's conten-

tion is correct, and that he is entitled to recover .

DUFF, J . : The distinction between malum in se and malum

prohibitum has, as regards the question of their legality, lon g

since disappeared . The question in the case of transactions i n

respect of which a penalty is prescribed is, are such transaction s

prohibited ? If so, no cause of action can arise out of them .

The general rule no doubt is that prima facie the imposition of

a penalty involves a prohibition ; although in the case of penal -

ties imposed purely for revenue purposes, is an exception from the
DUFF, J .

general rule. Has the Legislature in this case imposed a penalt y

upon the transaction in respect of which this action is brought ?

The Act provides that if A B shall carry on business under the

name of C D, without complying with the statutory provision s

relating to the registration of partnerships, he shall be subject to

a penalty ; but, in my opinion, that does not in itself involve th e
exaction of a penalty from A B for entering into a contract wit h

X Y under the name of C D . This consideration, I think, sup-

plies the distinction between this case and all the cases relied

upon by Mr. Elliott.

It is, of course, indisputable that, before giving the statute

effect according to defendant's contention, it must be clear tha t

object . It is enough that Parliament has prohibited it, and it is therefore LAMEMAN ,
co . J .

void .
2. When the question is whether a contract has been prohibited by

	

190 5
statute, it is material, in construing the statute, to ascertain whether the Nov . 13 .
Legislature had in view solely the security and collection of the revenue,
or had in view, in whole or in part, the protection of the public from fraud FULL COURT

in contracts, or the promotion of some object of public policy . In the

	

1906
former case the inference is that the statute was not intended to prohibi t

contracts ; in the latter, that it was .

	

April 20.
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LAMPMAN, its language requires that the construction proposed shall be
co . J .

placed upon it.
1905

	

The appeal should be dismissed with costs .
Nov. 13 .

MORRISON, J . : I think that the construction sought to be put
FULL COURT

upon sections 74, 75 and 76 of the Partnership Act by defend -
1906

	

ant's counsel is repugnant to the general purview of the Act .
April 20. The cases cited by him in support of his contention do not appear

SMITH to me to be apposite . In all of them there was some specia l

FINCH
statutory provision directed against the particular contrac t

sought to be enforced. Our Legislature, it appears, has pur-

posely designated certain lines of trade or business to which the y
directed their particular attention, and passed special Acts deal-

ing with them, such, for instance, as that of pawnbrokers ; the
object being to protect purchasers by rendering such contract s

as are contemplated void . And those Acts leave little doubt a s
to what those dealings are. They afford a protection agains t

fraud or imposition of which the dealings in question may be
susceptible .

MORRISON, J . The Partnership Act is not, I submit, intended to protect pur-
chasers, as in this case, of plaintiff's goods, nor to prohibit con -
tracts such as are in question here . It cannot be said that th e
omission to register is a fraud, nor that the claim is bottomed i n
an illegal contract . This is not a case for the protection of

revenue nor for the recovery of the price of prohibited goods ,
nor the case of a secret partnership prohibited by statute .

I cannot see what construction of the Act can be successfull y
urged that would ,justify the invalidating of a contract such as
we have before us.

I would disniiss the appeal .

	

Appeal dismissed.
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GROBE ET AL. v. DOYLE .

Mining law—Contract, construction of—Working agreement—Option to
purchase—Ownership of ore—" Net proceeds "—Evidence of usage .

Under an option to purchase a mineral claim, and develop the same durin g
the term of the option, one of the conditions was that "if any ore is ship -
ped from the property the net proceeds are to be deposited to the credi t
of the vendors . . . and to be applied in part payment to the
vendors ." Defendant contended that the words " net proceeds " as
used in the option, meant a sum to be arrived at after deducting from
the gross proceeds the cost of mining, delivery at the smelter and o f
smelting :

Held, on the facts, that the defendant's rights in respect of the or e
extracted from the property were limited to the right to ship the or e
for the purposes of conversion and were subject to the condition tha t
the proceeds of such conversion should be applied in accordance wit h
the terms of the agreement above mentioned . Pending the payment
of the purchase price provided for in the option, the defendan t
acquired no right of property in the ore in situ, and none after extrac -
tion from the mine .

The operation of developing the property was, pending the payment o f
the purchase price, to be done by defendant for the owners of th e
property, and in shipping or dealing with the ore, he was to dea l
with it as a trustee for the plaintiffs, and the proceeds would be in hi s
hands as such trustee .

ACTION tried before DUFF, J., at Nelson, on the 16th and 17th
of February, 1906, to rescind an agreement whereby the defend -
ant was given an option to purchase the Yankey Girl mine, and
develop and work the same during the term of the option . The

plaintiff's further claimed the proceeds of ore mined and shippe d
by the defendant in his operations under the option, and allege d
a number of breaches by the defendant of the agreement in
question, among others, that the net proceeds of the ore mine d
had not been paid to their account as provided in the agree-
ment . The defendant maintained that there were no net pro-
ceeds after deducting expenses of mining and marketing.

W. A. Macdonald, K.C., and S. S. Taylor, K.C., for plaintiffs.
R. M. Macdonald, and R. W. Han ningon, for defendants .

191

DUFF, J .

190 6

Feb. 17 .

Gaon E
V .

DOYL E

Statement
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DUFF, J.

	

DUFF, J. : The agreement between Lovell, Grobe and Macleod

1906

	

on the one hand, and Doyle on the other, provides for the sal e

Feb . 17. of certain mineral claims therein mentioned to Doyle, the
defendant, in consideration of certain payments to be made o n

GRUBR
u .

	

dates specified . In the meantime, according to the terms of
DOYLE agreement, the defendant became entitled to be put into posses-

sion of the mineral claims, and acquired the right to develo p
and work them subject to certain conditions as to the numbe r

of men to be employed and the manner in which the develop-
ment work was to be done . The agreement also provides

that "if any ore is shipped from the property the net proceed s

are to be deposited to the credit of the vendors at the Canadia n

Bank of Commerce, and to be applied in part payment to th e
vendors ." The agreement also contains a clause which may b e
described as a forfeiture clause, conferring upon the plaintiffs
the right to cancel the agreement in case of breach by th e
defendant of any of its stipulations . The plaintiffs claim tha t
the defendant broke or committed a breach of the terms of th e
agreement and so brought the forfeiture clause into play a t
various times during the months of June and July following it s
execution . The breaches complained of, are that the defendan t
in prosecuting development work and extracting ore from th e
mineral claims violated the terms of the agreement in respec t

of the manner in which the work was to be done ; that the
Judgment defendant failed to keep employed the number of men that th e

agreement provided he should keep employed for the purpose o f
prosecuting development work during the life of the agreement ;

that clause 7, relating to the disposition of the proceeds of or e
shipped from the property, has been violated in that the ne t

proceeds of a large quantity of ore shipped from the property
have not been paid in accordance with the terms of that clause.

It is not in my judgment necessary that I should decide upo n
the questions which arise respecting the manner in which th e

defendant worked the mineral claims, or respecting the allega-
tion that he failed to employ on development work the numbe r
of men required by the agreement . I have come to the conclu-
sion that the defendant committed a breach of clause 7, and that

is sufficient to dispose of the case. It is not disputed that a
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large quantity of ore was shipped from the properties which are

the subject of this agreement to the Hall Mines and Granb y

smelters, and that the proceeds of the smelting of these ore s

were received by the defendant and that these proceeds have

not been deposited in accordance with the terms of that clause .

It is contended on behalf of the defendant that the phrase "ne t

proceeds " as used in that clause means a sum to be arrived at

after deducting from the gross proceeds the cost of smelting ,

the cost of delivery at the smelter, and the cost of mining ;

and it is not disputed that on that construction there is nothin g

which can be described as net proceeds. That is a constructio n

which in my judgment cannot be sustained . The plaintiffs

offered evidence to shew that in mining transactions this phras e

has a fixed meaning, and it was sought to place a constructio n

upon it by reason of usage among people engaged in minin g

transactions . I held at the beginning of the trial that I coul d

not properly consider evidence of that character because of th e

fact that the contention was not properly raised in the plead-

ings. It may be conceded that the phrase " net proceeds " a s

it stands is open to more than one necessarily exclusive inter-

pretation . The meaning to be attributed to the phrase depend s

in my opinion upon what is to be regarded as the subject of th e

transaction which is dealt with in that clause. Mr. R. M. Mac-

donald contends that the transaction is a transaction which

begins with the taking of the ore from the mine . The plaintiffs
on the other hand contend that the transaction to which i t

relates is a transaction which begins with the shipment of the or e

on the railway. In the one case of course, if Mr . Macdonald's

contention were correct, the net proceeds would be arrived at by
deducting the cost of mining as well as the other elements to

which I have referred ; in the other case it is of course obviou s

that the phrase imports the deduction of the cost of transporta-
tion and smelting only.

Where in a written instrument you have language which i s

capable of more than one exclusive interpretation it is alway s
desirable, for the purpose of ascertaining which of the differen t

possible interpretations most probably agrees with the intentio n
of the parties, to look at the circumstances surrounding the

193

DUFF, .1 .

190 6

Feb . 17 .

GRUB S

V .

DoYLE

Judgment

s
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execution of the instrument . I do not of course mean that you

are to consider discussions which preceded the execution of th e
instrument, or negotiations, as affording direct evidence of suc h

intention ; but you are to look at the situation of the parties,

the nature of the subject-matter, the course of dealing betwee n

the parties, and the general course of dealing in the business t o

which the transaction relates so far as known to the parties a t

the time, together with the language of the instrument for th e

purpose of ascertaining what the parties had in view as th e
object of the transaction and what provisions they would mos t
likely agree to for the purpose of reaching that object .

The plaintiffs were the owners of this property . They lived
in Kootenay . The defendant came from Chicago, having, so fa r

as the evidence shews, no interests of any kind whatever in thi s
country . The plaintiffs, through lack of means, were unable t o

proceed with the development of their property and thei r

policy, upon which they were all in agreement, was that the y
should attempt to sell ; and these facts were perfectly wel l
known to the defendant. The plaintiffs entered into the
transaction with a view of selling the property to the defend-

ant, or, failing that, the procuring of such development of th e
property as would exhibit its character to possible future pur-

chasers.

The agreement was entered into on the 13th of March, 1905 .
The first payment the agreement provides for was to be mad e
on the 15th of September, 1905. The defendant acquired th e
right of immediate possession and the right to proceed immedi-

ately to work and ship ore from the property. The defendant
entered into no obligation to work or develop the property .
The obligations which he entered into were purely conditional ;
in the event of ore being shipped, then the proceeds were to b e
paid as I have mentioned ; in the event of work being done ,
insofar as development work at any rate was concerned, it wa s
subject to certain conditions, and the obligation to observe
these conditions was the only obligation into which he entered .
Mr. Macdonald contends that in these circumstances we must
take it from the language of the agreement read as a whol e

that the arrangement at which the parties arrived was this :

194

DOFF, J .
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Judgment
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the defendant acquired the right to extract ore from th e

property ; that the ore when extracted became the property of 1906

the defendant subject only to this, with respect to any ore Feb . 17.

which should be shipped to a smelter the net proceeds should
GROBE

be deposited in the bank according to clause 7 ; that in ascer-

	

v.

taining the net proceeds the defendant should be entitled to D01L E

deduct the cost of mining as well as the cost of conversion o f

the ore, and further, that this privilege of extracting ore an d
shipping it from the property subject to this condition came

into effect immediately upon the execution of the instrumen t

six months before the date when by the terms of the agreemen t

the defendant would be called upon to make up his min d

whether he should act upon his option of purchase by making
the first payment, or abandon it. It seems to me that it is a

most unlikely thing that an agreement of that character woul d
have been entered into by these parties in the circumstances.

There is, as I have pointed out, nothing in the agreement whic h
obligates the defendant to deal in any particular manner with

the ore extracted from the mine . If it be true that the agree-
ment conferred upon the defendant the right of property in th e

ore subject only to his liability to account for the net proceed s
in case of there being any, then the plaintiffs placed themselve s

in such a position that they had absolutely no protection, no kind
of security whatever (except the bare personal covenant of th e

defendant) that the provisions of clause 7 would be observed. Judgment

Is it to be supposed that these plaintiffs deliberately placed thi s

defendant in a position in which, during the six months preced-
ing the date fixed for the first payment, he would have abso-

lutely untrammelled control over the disposition of or e
extracted by him from the properties during that period subjec t
only to his liability to account for these proceeds ? It is per-
fectly obvious that if the construction contended for be the tru e
construction the defendant acquired under the agreement th e
right to hold the ore extracted until after the lapse of his right s
under the agreement and then proceed with the conversion o f
it. In such case it is not easy to see what would be the plain -
tiffs ' remedy if the defendant should be minded to act dis-
honestly. Having regard to the situation of the parties I cannot

19 5

DUFF, J .
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believe that the plaintiffs deliberately placed themselves in suc h

a position . It is strongly contended by Mr . R. M. Macdonald

that the language employed in this part of the agreement con-

ferring upon the defendant the right to work the propert y
imports in its natural meaning the right to appropriate to his

personal benefit, and as his property, the ore extracted fro m
the property. In my opinion that is not the necessary meanin g
of the language employed, and reading that part of the agree-

ment with clause 7, and in the light of the circumstances, I hav e

come to the conclusion that that is not its meaning . The true
view is, I think, this : the defendant's rights in respect of the
ore extracted from the property were limited to the right t o
ship the ore for the purpose of conversion, and were subject to
the condition that the proceeds of such conversion should b e
applied in accordance with the terms contained in clause 7 .
Pending the payment of the purchase price provided for in th e

agreement the defendant in my opinion acquired no right o f
property in the ore in situ and none after extraction from the
mine .

The operation of developing the property was, pending th e
payment of the purchase price, to be done by the defendant for
the owners of the property, and in shipping or dealing with the
ore he was to deal with it as a trustee for the plaintiffs, and th e
proceeds in his hands would be in his hands as such trustee . If

this view be correct very little difficulty meets us respecting th e
construction of the phrase " net proceeds . " That the plaintiffs

should agree that their property, through the mere process of
conversion into cash, should as to the greater part of the pro-

ceeds become the property of the defendant, is altogether to o
violent a supposition .

Apart altogether from these considerations there are consider -
ations arising out of the language of clause 7 itself whic h
appear to me to be conclusive . I have no doubt that the claus e
was adopted for the protection of the plaintiffs, not, as Mr .

Macdonald strongly argues, merely as a regulation to serve th e

convenience of both parties to the contract . I apprehend that
there can be no doubt that as a measure of protection such a

clause would be quite useless unless the sums required to b e

196
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Feb. 17 .

GROB E

V .

DOYL E
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deposited should be sums readily capable of ascertainment .

Now if the sums were to be ascertained in the manner contended

	

190 6

for by Mr. Macdonald not only are they not readily capable of Feb . 17 .

ascertainment, but the plaintiffs would be in such case entirely
GROB E

at the mercy of the defendant as to whether they should be

	

v .

ascertained at all except by means of legal proceedings . There DOYL E

is nothing in the agreement requiring the defendant to kee p

any accounts by which the cost of mining particular shipment s

of ore could be determined ; there is nothing requiring him to

submit his books for the inspection of the plaintiffs, nor to sup -

ply the plaintiffs with any information whatever which woul d

enable them in any particular case to arrive at the extent of

such cost ; and if the application of this clause depends upon a

preliminary ascertainment of this cost, it is obvious that as a

protection to the plaintiffs it is quite useless . Now when we

look at the structure of the clause itself we find that what i t

deals with is " ore shipped, " or rather the net proceeds of or e

shipped, not the net proceeds of the working of the properties ,

nor the net proceeds of ore mined from the properties, but th e

net proceeds of ore shipped. Moreover the clause obviously

refers only to ore shipped for conversion, that is ore shipped

from the property to a mill or smelter for conversion . The

language is, I apprehend, quite clearly open to this construction ,

namely, that the transaction dealt with by the clause is the con -

version of the ore at the place of conversion ; and that the Judgmen t

deductions which the parties had in mind are the deductions

which in the ordinary course of business would be made at th e

smelter ; these deductions according to the evidence includin g

freight and smelting charges. All the considerations which I

have mentioned lead me to the conclusion that this is the con-

struction which should be adopted. The view I suggested

during the course of the argument, namely, that the deduction s

should include the cost of transportation from the mine to

the railway, is open to some of the objections to the

construction contended for by Mr . Macdonald ; in that case the

sum required to be deposited would not be a fixed and ascer-
tained sum, and moreover would not be capable of ascertain-

ment except by means of an account based upon information in
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the possession of the defendant, which, under the terms of th e
agreement, the defendant is not bound to give to the plaintiffs ,

and the accuracy of which the plaintiffs would have no mean s
of testing if given .

There remains the question of waiver . The evidence of th e
plaintiff Grobe satisfies me that nothing has occurred which

would justify me in coming to the conclusion that the right t o
cancel the agreement in consequence of the breaches which are

complained of and which have been proved did occur. And
with regard to the plaintiff Graham, about whose rights I ha d

some doubt in respect to the question as to whether or not h e
had waived his rights of cancellation, Mr. Taylor has satisfied

me that in the circumstances of this case the payments made o n

the 1st of June and the 1st of July have not the effect which Mr .

Macdonald contends. It remains only to refer to the fact tha t

the shipping clause in the agreement between Graham and th e

defendant is slightly different in its phraseology from that i n

the agreement to which I have just referred . The change in

the language, however, is not substantial, and all the observa-
tions which I have made regarding the other agreement apply t o

Graham's agreement. The plaintiffs are entitled to a declaratio n

that the defendant's rights under the agreement have been for-
feited, and to an order directing the payment of the moneys i n

question in the action in accordance with their respective

interests .

Judgment accordingly .
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GREEN ET AL . v. THE BRITISH COLUMBIA ELECTRIC "RR' s"' J .
RAILWAY COMPANY, LIMITED, AND

	

1906

EDWARD COOK .

	

March 23 .

Action, limitation of—Private and Public Acts, construction of—B. C. Stat .

1896, Cap . 55, Sec . 60—R .S .B .C . 1897, Cap . 58 (Lord Campbell's Act )
—Public Authorities Protection Act, 1893 (Imperial) .

GREE N

Deceased, a workman employed by the defendant Cook on a contract work

	

v .
for the defendant Company, was instantly killed by coming in contact

	

B.
ELECTRIC

with a live wire . The accident occurred on the 6th of August, 1904, RY . Co .
and the writ in the action, brought under the provisions of Lor d
Campbell's Act, was issued on the 15th of July, 1905 .

Defendant Company set up, as a bar to the action as against them, sectio n
60 of their Act of incorporation, which limits the time to six month s
within which an action may be brought against them for any damag e
or injury sustained by reason of the tramway or railway, or works o r
operations of the Company :

Held, on appeal, affirming the decision of MORRISON, J., that Lord
Campbell's Act is a special Act ; creating a special cause of action ;
and this special cause of action, so specially provided for, does not
come within the scope of a general limitation clause in a private Act ,
passed for the benefit of a private corporation .

Effect of the Public Authorities Protection Act, 1893 (Imperial), discussed .

APPEAL from the decision of MoRRISON, J ., on a point of law
argued before him at Vancouver on the 12th of March, 1906, i n

an action brought by the widow and children of one Robert
Lawson Green under the Families Compensation Act, Cap. 58 ,
R.S.B .C. 1897 (Lord Campbell ' s Act), to recover damages for th e
death of the said Green, who it was alleged was employed as a
workman by the defendant Cook, in building an addition to a Statement
sub-station of the defendant Company under contract, and
whilst so employed came in contact with an exposed live electri c
wire, causing his death . He died on the 6th of August, 1904 ,
the day of the accident. The writ was issued on the 15th of
July, 1905, being within twelve months from the date of the
death and the accident causing it .

The defendant Company in paragraph 12 of their defence

FULL COURT

July 31 .



FULL COURT
Section 5 of the Families Compensation Act provides tha t

July 31 .	 every action thereunder shall be commenced within twelv e

GRRRN calendar months after the death of the deceased person . Sec-

B C

	

tion 60 of 59 Viet., Cap. 55, the defendant Company 's private
ELECTRIC Act, reads as follows :
Ry . Co .

"60 . All actions or suits for indemnity for any damage or injury sus -
tained by reason of the tramway or railway or the works or operations o f
the Company shall be commenced within six months next after the time
when such supposed damage is sustained, or if there is continuance o f
damage, within six months next after the doing or committing of such
damage ceases, and not afterwards, and the defendant may plead the gen -

Statement eral issue, and give this Act and the special matter in evidence at an y
trial to be had thereupon and may prove that the same was done in pur-
suance of and by authority of this Act . "

The argument at the trial proceeded on the assumption tha t
the provisions referred to in those two Acts dealt with th e
same kind of liability.

Macdonell, for plaintiff's.
L. G. McPhillips, K.C., for defendant Company.

23rd March, 1906 .

MORRISON, J . : Were I to give effect to the contention of
counsel for the defendant Company I must hold that there is a
conflict between the Acts, and that the provisions of the private
Act of the defendants must prevail against those of the publi c
Act as to the limitation of time within which the action herei n

must be brought . To do this, would, in my opinion be dealin g
violently with cardinal rules of interpretation of statutes .

MORRISON, J . Having regard to the intention of the Legislature in enactin g
the Families Compensation Act, and the Workmen 's Compensa-
tion Act, can it be successfully contended, assuming there is a
conflict between these Acts and the defendants' private Act ,
that the limitations in their provisions do prevail ?

In the case of a public Act, you construe it keeping in view th e
fact that it must be taken to have been passed for the publi c
advantage, and you apply certain fixed canons to its construe -

200
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MORRISON, J . pleaded section 60 of 59 Viet ., Cap. 55, Statutes of British

1906 Columbia, 1896, as a bar to the plaintiffs ' right of action by

March 23 . reason of its not having been commenced within six month s
from the date of the acts complained of.
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Lion. In the case of a private Act, which is obtained by per- MoRRIsox, J .

sons for their own benefit, you construe more strictly provisions

	

1906
which they allege to be in their favour, because the persons who March 23 .
obtain a private Act ought to take care that it is so worded

FULL COURT
that that which they desire to obtain for themselves is plainl y
stated in it : Altrincham Union Assessment Committee v . July 31 .

Cheshire Lines Committee (1885), 15 Q .B.D. 597 .

	

GREE N

The provisions of Acts incorporating a company for purposes B . C .
of profit must be jealously scrutinized and they must not be ELECTRIC

RY . Co.
held to possess any rights unless given in plain terms, or arise
as a necessary inference from the language : Scottish Drainag e
and Improvement Company v . Campbell (1889), 14 App .
Cas . 139 .

Section 60 of the defendant Company 's Act does not make
any explicit reference to the death of a person injured. The
Families Compensation Act has reference explicitly to that con-
tingency . And applying the canons of construction cited above
I can only reconcile these two Acts by construing the former, a s
being confined to cases of actions for damage done, say t o
property or to injury sustained by an individual not causin g
loss of life, and the latter as applying to cases of injury result-
ing in death .

Again scrutinizing the words of the defendants ' Act and coin -
paring them with the Acts in question, in all the cases cited o n
behalf of the defendant Company both English and Canadian, "RR's", J.

there is a difference in phraseology in addition to the importan t
fact that they are all public Acts, one limiting the provisions o f
the other, such as Cairns v. Water Commissioners for Ottawa
(1876), 25 U.C.C.P . 556 ; Conger v. Grand Trunk R . W. Co. (1887),
13 Ont . 160 ; Markey v. Tolworth Joint Isolation Hospital Dis-

trict Board (1900), 2 Q.B. 454 and Kent County Council v .
Folkestone Corporation (1905), 1 K.B. 620 .

The cause of action to the plaintiffs herein arose upon th e
death of the deceased Green, and the action was commence d
within twelve months therefrom : Zimmer v. Grand Trunk
R.W. Co. of Canada (1892), 19 A.R. 693. In Seward v . " Vera
Cruz" (1884), 10 App. Cas. 59 at p . 67, Lord Selborne referring
to Lord Campbell ' s Act, says :
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MORRISON, J .

	

" Lord Campbell's Act gives a new cause of action clearly, and doe s

1906

	

not merely remove the operation of the maxim ` actio personalis moritur

cum persona,' because the action -is given in substance not to the person
March 23 . representing in point of estate the deceased man, who would naturally

FULL COURT
represent him as to all his own rights of action which could survive, bu t

—

	

to his wife and children, no doubt suing in point of form in the name of
July 31 . his executor . And not only so, but the action is not an action which he

GREEN
could have brought if he had survived the accident, for that would hav e

v .

	

been an action for such injury as he had sustained during his lifetime, but
B . C .

	

death is essentially the cause of the action, an action which he neve r
ELECTRIC could have brought under circumstances which if he had been livin gRy. Co .

would have given him, for any injury short of death which he might hav e
sustained, a right of action, which might have been barred either by con-
tributory negligence, or by his own fault, or by his own release, or i n
various other ways ."

Again Lord Blackburn at pp. 70-71 referring to an action

under Lord Campbell's Act says :

" An action which . . . . is new in its species, new in its quality ,
new in its principle, in every way new, and which can only be brought i f
there is any person answering the description of the widow, parent, o r
child, who under the circumstances suffers pecuniary loss by the death . "

Even assuming that the defendant Company 's Act was passed
after the Families Compensation Act, I do not think it eithe r

controls or repeals the Families Compensation Act, nor is it en -

grafted upon it to the extent of this section 60 . A specia l

statute does not derogate from a special statute without expres s

MORRISON, J. words of abrogation . A fortiori, when a special private Ac t

conflicts with a special public Act . Or, putting it another way ,

I go further and hold that these provisions do not conflict . The

word " damage " in section 60 in my opinion has reference t o
mischief done to property and it cannot be used interchangeably

with the word " injury," which is applicable, I submit, only to

that which affects the person particularly in the sense in whic h

it is used in this Act : Smith v . Brown (1871), 40 L.J ., Q .B. 214 .

Lord Cockburn, C .J., in that case deals fully with the meanin g

of the word " damage . "

Again, the word "injury " does not mean or include "death ."

In Haigh v . Royal Mail Steam Packet Co . (1883), 52 L.J ., Q .B .

640 at p. 643, per Brett, M.R., "personal injury" is not "loss "

(of life).
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I therefore am of the opinion that the action herein was corn- MORRISON, J .

menced in time .

	

1906

March 23 .
The appeal was argued at Victoria on the 14th and 15th of

June, 1906, before HUNTER, C .J ., IRVING and DUFF, JJ .

	

FULL COURT

July 31 .
L. G. McPhillips, K. C., and Joseph Martin, K . C., for the

appellants (defendant Company) : According to section 3 o f

Cap. 58, R.S .B .C. 1897, the Families Compensation Act, the

action must have been brought in such a way that it could hav e

been brought by the man who was killed ; that is to say : had

he been injured during his lifetime, he would have had to brin g
his action within six months : Markey v . Tolworth Joint Isola-

tion Hospital District Board (1900), 2 Q .B. 454. If deceased

were alive and brought action in respect of an injury, section

60 of Cap. 55, 1896, would be a bar. As to public Acts and
conflict of statutes, see Kent County Council v. Folkestone Cor-
poration (1905), 1 K .B. 620 ; Williams v. Mersey Docks and

Harbour Board (1905), 1 K.B. 804 ; Dame Mary Miller v .
Canada Grand Trunk Railway (1906), A.C. 187 and Haigh v .

Royal Mail Steam Packet Co . (1883), 52 L.J., Q.B. 640.

Macdonell, and McHarg, for respondents (plaintiffs) : The
cases cited by counsel for appellants all apply under the Publi c
Authorities Protection Act. The private Act of the Railway
Company does not take away our special right : Zimmer v.
Grand Trunk R. W. Co . of Canada (1892),19 A.R. 693; the time
limit in the general Railway Act of Canada and the Britis h
Columbia Act is a year . On the effect to be given to a privat e
statute, see Hardcastle, 3rd Ed., 502 ; as to limitation of actions ,
Ryck-man v . Hamilton, Grimsby and Beamsville Electric R.W.
Co. (1905), 10 O.L.R. 419 ; Seward v . " Vera Cruz" (1884), 10
App. Cas . 59 ; as to " damage " and " injury," Stroud 's Judicia l
Dictionary and Smith v . Brown (1871), 40 L.J ., Q.B. 214. The
phrase " by reason of the works or operation of the railway "
in section 60 do not extend to actions such as that at bar ; the
accident in question here did not occur by reason of the work s
or operations of the Company, but through a defect . The right
of action contended for by the appellants does not exist here, as

GREE N
V .

B . C .
ELECTRI C
Ry. Co .

Argument
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FULL COURT
_ overruled by the "Vera Cruz" case, supra. The appellant Cora-

July 31
.	 pithy here is not a public body carrying out duties under public

GREEN statutes, and, in England, would not be entitled to the benefit o f

B .B.C.

	

the Public Authorities Protection Act : Maxwell, 4th Ed ., 449 .
ELECTRIC

	

Martin, in reply : The man dying with a cause of action ,

Per curium : The appeal will be dismissed, but written
reasons will be given later.

On the 31st of July, 1906, the judgment of the Court wa s
delivered by

HUNTER, C.J. : This is an action brought on behalf of a wido w
and her children under the Families Compensation Act, com-
monly called Lord Campbell's Act .

The deceased was instantly killed by touching a live wire o n
the defendants' premises while engaged as an employee of the
Company.

Assuming that the death occurred under such circumstance s
as would have given the deceased a good cause of action against
the Company if he had survived, the Company contends tha t

Judgment
the action is barred by reason of the provisions of one of the
constating Acts relating to the defendant Company, viz . : section
60 of Cap. 55 of the B .C. Statutes of 1896 [already set out] .

It was argued by the learned counsel for the Company tha t
the effect of this section is to modify the provisions of section 5
of Lord Campbell's Act, which requires the action to be brough t
within twelve calendar months after the death, so far as con-
cerns the defendant Company, by reducing that limitation to
six months after the time the injury was received, e., that--it-
is a later special enactment which governs the case to the exclu-
sion of the former and more general enactment . The cause o f

moRRlsoNf J . the man died at the time. If he had died seven months after
1906 the accident, the only question would have been as to the right

March 23 , of action by the widow, whether it was one year after the deat h
or only six months after the accident . The Haigh case, supra, is

BY . Co.
you simply take over that cause of action as he had it . He
cited Kelly v. Ottawa Street R. Fr, Co. (1879), 3 A.R. 616 .

McPhillips, referred to Smith v. Shaw (1829), 10 B. & C . 277 .
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action created by Lord Campbel l ' s Act is shewn by the remarks MoRRISON, a .

of Lords Selborne and Blackburn in the " Vera (lruz " case

	

1906

(1884), 10 App. Cas. 59, not to be the same cause of action that March 23 .

was vested in the deceased, but an entirely new cause of action ;
FULL COUR T

that is to say, an action is given for the benefit of the depend-

ents not merely because the deceased died from his injuries, but 	
July 31 .

because he died possessed of a good cause of action in respect of GREE N

the injuries, which indeed would seem obvious, as it would be

	

By C .
difficult to hold in the absence of express language that the ELECTRIC

RY . Co .
statute intended to create a liability to the dependents whe n

there was none to the deceased at the time of death . That the

cause of action given the dependents is quite different from that

vested in the deceased is also evident from the fact that the
latter gets compensation for his injuries : the former for the

pecuniary loss (if any) caused by the latter 's death .

The learned counsel seek to apply the provisions of section 6 0

of the private Act literally, and contend that the action must b e

brought within six months after the injury is sustained . But if

this section is to have any application at all, the word "injury "

quoad the plaintiffs, cannot mean the personal injury sustained by

the deceased, for that is not the "injury " for which the action is

brought, but the injury sustained by the plaintiffs by reason of
the death of their provider who had a good cause of action a t

the time of his death . If it were otherwise, and we were t o
hold that the plaintiffs are to bring their action within six Judgment

months after the injury is received by the deceased, that woul d
be to hold that section 60 by implication only has destroyed a

large number of causes of action which would have been other -

wise good under Lord Campbell 's Act, as death in many case s

does not take place within six months of the injury .

The argument was, however, supported by reference to th e

case of Markey v. Tolworth Joint Isolation Hospital Distric t

Board (1900), 2 Q.B. 454 In that case Darling and Bigham, JJ.,
held that the provisions of the Public Authorities Protectio n
Act, 1893, which provides that the action must be commence d
within six months of the act, neglect or default complained of ,
over-rode the limitation in Lord Campbell 's Act so far as con-

cerned public authorities . There again I should have thought,
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MORRIBON, J . if the statute had any application to the class of action created

1906

	

by Lord Campbell 's Act, that the " act complained of " quoad

March 23. the plaintiffs, consisted not of the injury received by the de -
ceased, but of the death of the deceased having a good cause of

FULL COURT
action on account of the injury.

July 31 .

	

But apart from that, I cannot accept this decision as a guid e

GREEN to the interpretation of the enactment in question here, becaus e

B . C
. the language of the two enactments is materially different in

ELECTRIC certain respects (and the danger of applying decisions on on e
RY . Co .

statute to another statute of a similar kind has been frequentl y

pointed out, e . g ., in Ex parte Blaiberg (1883), 23 Ch . D. 254 per
Jessel, M.R., at p . 258) ; and because the Protection Act was

passed to protect persons or authorities engaged in the perform-
ance of statutory or other public duties, whereas this enactmen t
is passed in the interest of a private trading corporation ; and
lastly, because the observations made as to the nature of th e
cause of action in the leading judgment appear to be in direc t
conflict with those of the Lords already referred to in th e
" Vera Cruz" case .

It may be that the decision could be supported on the ground
that the Protection Act was a special Act passed to make a
uniform time limitation for all actions against persons perform-

ing statutory or other public duties ; but however that may be ,

I cannot accept the decision as a guide to the interpretation o f
Judgment the enactment in question here.

On the other hand, in Zimmer v . Grand Trunlc R. W. Co . of
Canada (1892), 19 A .R. 693, we have a decision of the Court of
Appeal for Ontario which is expressly in point . It was there
decided that an enactment similar to section 60 of the defendan t
Company's Act, being section 83 of the Consolidated Railwa y

Act of Canada, did not apply to actions under Lord Campbell ' s
Act, although the learned judges did not all assign the same
reasons for coming to that conclusion . I agree with the conclu-
sion, but even if I did not I would hesitate before refusing to
adopt it as the decision was upon enactments that had been i n
force for many years in Ontario, and is now fourteen years old ,
and has no doubt governed the rights of many litigant s
throughout Canada ; and it would be unfortunate if the courts
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of different Provinces were to come to opposite conclusions on MORRISON, J .

identical legislation of this character, and this, even assuming
that that Court was prepared to accept the view that the section
embraced personal injuries as well as injuries to property .

There is, however, a short ground on which I think th e
plaintiffs are entitled to succeed . Lord Campbell's Act is a
special Act creating a special cause of action, and makes specia l
provision as to the time within which it is to be brought ; and
it would be contrary to well-settled rules of statutory construc-
tion to hold that this special cause of action, so specially pro-

vided for, came within the scope of a general limitation clause
passed for the benefit of a private corporation .

Appeal dismissed .

IN RE BANK OF HAMILTON .

Taxation--Assessment Act, 1905, Cap . 9-Income, taxation of—What consti-
tutes income—Outgoings, meaning of under the Act—Interest paid b y
Bank to depositors in Ontario .

By the Assessment Act (B . C . Stat . 1905, Cap . 2) it is provided that
Banks shall be taxed upon their actual gross income derived fro m
business transacted within the Province, subject to certain deductions
which are set out in Form 1 of the Act . Form 1 provides, inter cilia a

deduction on account of outgoings or necessary expenses incurred an d
actually paid by the Bank in the production of income . The Bank o f
Hamilton operates two branches in British Columbia, and there wa s
charged as a deduction a certain sum which was ascertained by
deducting four per cent . on the average of the weekly sums which, i n
the books of the head office, were debited to these branches . In
ascertaining the profits made by the different branches, the practice
of the head office was to charge against each branch this four pe r
cent . The evidence did not chew whether this sum (debited weekl y
against the branches in the books of the head office) in fact corres-
ponded with the amount of money employed by the Bank in its bank-
ing business in British Columbia in obtaining income . The charge of

1906

March 23 .

FULL COURT

July 31 .

GREE N
v .

B. C .
ELECTRIC
Rv. Co .

FULL COURT

1906

July 31 .

IN RE
BANK OF

HAMILTON



208

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

HAMILTON fact that a considerable sum of money on which interest was paid by
the Bank remained unproductive . The principal question argued o n
the appeal was whether these deductions should have been allowe d
by the Court of Revision :

Held, that had there been proper evidence before the Court of Revisio n
that the moneys debited by head office to the British Columbia agen-
cies were moneys on which the head office paid depositors in Ontari o
three per cent ., and that said moneys had actually been employed in
the British Columbia business, then the said three per cent . should
have been deducted from the gross income as an outgoing in the pro-
duction of income, but that there was not sufficient evidence of thes e
facts before the Court of Revision to warrant the allowance of thi s
deduction .

Held, also, that said deduction of one per cent . was rightly not allowed by
the Court of Revision as it included elements which did not properl y
enter into the computation of the statutory deductions .

APPEAL from the decision of the Court of Revision an d
Appeal in an assessment of the Bank of Hamilton in respect of
its business in British Columbia . The facts are set out in the

Statement
head note.

The appeal was argued at Vancouver on the 23rd and 24th o f
April, 1906, before HUNTER, C .J., IRVING and DUFF, JJ .

L. G. McPhillips, K.C., and Plunkett, for the appellant Bank :
Our capital is not used in the banking business here ; the
moneys we use are deposits of our customers on which we pa y
three per cent., and we say that this is a necessary outgoin g
within the meaning of the Act, which must be deducted . This

Argument Act is intended to tax us on our income ; to decide what is in -
come we must take the gross receipts and then deduct certai n
exemptions .

[DUFF, J . : Does not " income " mean gross income from al l
sources in British Columbia ? ]

We have to fix the source of the income from which thi s
money is derived .

FULL COURT

	

four per cent . was made up of two items : three per cent . was charge d
as representing the interest paid to depositors in Ontario on money s1906
borrowed from them by the Bank, and one per cent . was a charge

July 31 .

	

representing the general expenses of the Bank in connection with
deposit accounts, including, as appeared from the affidavit of the gen

-Ixan
BANK OF

	

eral manager, a certain allowance made for the loss arising from the
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As to " outgoings " he cited Cross v. Raw (1874), L.R. 9 Ex . FULL COURT

209 ; In re Bennett : Jones v. Bennett (1896), 1 Ch . 778 ; Lon-

	

1906

don County Council v . Attorney-General (1900), 70 L.J ., Q.B . July 31 .

77 at p . 80 .
IN RE

As to construction of taxing statutes :

	

BANK OF

[HUNTER, C .J . : Of course the English rules as to construe- HAMILTO N

tion of taxing statutes do not apply here, because they refer t o

a number of earlier Acts, whilst here we have a complete code ,

intended to sweep all property under taxation, and that code i s

governed by our own Interpretation Act. ]

In re Micklethwait (1855), 11 Exch. 452 ; Oriental Bank

Corporation v . Wright (1880), 5 App. Cas. 842 ; Charlton v .

The Attorney-General (1879), 4 App. Cas . 427 ; Pryce v. Mon-
mouthshire Canal and Railway Companies (1879), ib . 197 ;

Cox v. Rabbits (1878), 3 App. Cas . 473 ; Commissioners of In-

land Revenue v . Angus (1889), 23 Q.B .D . 579 ; Re Yorkshire

Guarantee Co. (1895), 4 B .C . 258 at p . 267 and Re Templeton

(1898), 6 B.C. 180 .
Maclean, K.C., D.A.-G., for the Crown : The Bank sent in a

return shewing that they had made a gross income of $49,000 ;

they deducted $23,000 for expenses, and they deduct $26,00 0

more, being four per cent . on an average balance which they

keep with their head office . This four per cent . they make up

as being three per cent. which they pay their depositors i n
Ontario, one-quarter per cent . for transmission to British Argumen t

Columbia of the balance referred to, one-quarter per cent . for
loss during transmission, the money being looked upon as non -

productive during that period, and one-half per cent. for collec-
tion in Ontario. But they do not give any particulars of these
figures, and as they are attacking the assessment, the onus is on
them to prove it is wrong.

As to the question of law, it is arguable whether the thre e
per cent. paid to Ontario depositors is deductible under th e
British Columbia Act. There is no special canon of construc-
tion as to taxing Acts ; the court will give the benefit of any

doubt to the subject, and that is as far as it will go . On this
point see Attorney-General v . Carlton Bank (1899), 2 Q.B. 158
at p . 162 .
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FULL COURT The only case in which an individual can claim exemption on
1906

	

borrowed capital is where he borrows it from some person i n

July 31. the Province paying interest on it. The salaries, office expense s
of every kind connected with this branch, and rent, if they pa y

IN R E
BANK OF rent, would be outgoings ; but to be so, they must be paid ou t

HAMILTON here in the Province. The three per cent . claimed as an out -
going is paid to Ontario creditors .

McPhillips, in reply.
Cur. adv. volt.

On 31st July, the judgment of the Court was delivered by

DUFF, J. : I can find nothing in the Act justifying the vie w
that the Legislature is treating for taxation purposes th e
branches of a Bank in British Columbia as independent incom e
earning bodies, and therefore I cannot agree with the contention
of the appellant Bank that the charge made against the British
Columbia branches for domestic purposes (four per cent . of the
average weekly sum standing to the debit of the Britis h
Columbia branches in their account with the head office) is t o
be treated per se as an outgoing, or necessary expense actuall y
incurred and paid out by the Bank in the production of it s
income derived from transactions in British Columbia withi n
the meaning of Form 1. This charge is a bookkeeping entry ,
and nothing more. If, in dealing with banks, the Legislature
had intended to constitute such an entry in itself a deduction as

Judgment an outgoing or expenditure, nothing would have been easie r
than to say so, and the Legislature, I have no doubt, would hav e
said so.

I think, however, that the interest paid to depositors, o r
others, on moneys employed in banking transactions in Britis h
Columbia, from which the appellant's income in this Province i s
derived, is an outgoing incurred and actually paid by it in th e
production of that income, and therefore a proper deductio n
under sub-section 4 of section 5 ; that is to say, the interes t
actually paid upon moneys actually so employed is a proper
deduction . I think the evidence is not satisfactory upon th e
question how far the average of the weekly balances charge d
against the British Columbia branches in the books of the hea d
office corresponds with the amount so employed throughout the
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year . I am not impressed, any more than I think it likely the FULL COURT

Legislature would be impressed, with Mr. McPhillips ' view as

	

1906

to the impracticable character of the calculations required to July 31 ,

ascertain the exact sum so employed through the British
IN R E

Columbia agencies at any given time ; and we have neither this BANK O F

exact sum, nor any plain statement by any servant of the Bank,
HAMILTO N

speaking of his knowledge, that it is approximately the same a s

the sum arrived at by taking the average referred to . I should
suppose that the two are nearly identical, but the evidence does

not justify one in treating them so as a basis of judicial decision .

The parties should be able to arrive at an agreement on this

question ; but if not, the appellants should, I think, as an indul-
gence, be at liberty to have the question further investigated in

the Court of Revision on payment of the costs of appeal .
The deduction of one per cent. for expenses claimed by the

Bank should, in my opinion, be disallowed . The affidavit of the
general manager convinces me that the charge of one per cent .

against the British Columbia branches, upon which the clai m
for the deduction is based, includes elements which do not
properly enter into the computation of the statutory deductions.
The language of the affidavit is not unambiguous, but it leave s
no doubt in my mind that to support this deduction some por-
tion of the interest paid by the Bank on money borrowe d
which is kept idle and unproductive as a part of a reserve, o r
for other purposes, must be treated as chargeable against the Judgment

British Columbia branches as an outgoing or expense withi n
the meaning of the Act . Such a charge, I have no doubt ,
does not necessarily represent an outgoing or necessary
expense actually incurred and paid in the production of the
income derived from transactions in British Columbia, and there
is nothing in the circumstances to shew that in this case it doe s
so in point of fact.

The actual decision of the judge was right on the materia l
before him, but the appellant must in any event have appealed
to correct the view of the judge on the first question I hav e
discussed .

On the whole, I think there should be no costs of the appeal .

Appeal dismissed without costs.
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B. C. WIRE AND NAIL COMPANY, LIMITED v. THE
OTTAWA FIRE INSURANCE COMPANY .

Practice—Pleading—Supreme Court Rules, 1906, Order 30, r . 1 ; Order 20,
r . 1 (b) .

FULL COURT

The court has jurisdiction, under Order 30, to direct the delivery of a state-July 24.

	

ment of claim .

B. C . WIRE Semble, Orders 20 and 30 may be read together for this purpose .
AND NAI L

Co .

	

APPEAL from an order of MORRISON, J., in chambers, at Van -
OTTAWA couver, on the 19th of July, 1906 .

FIRE
INSURANCE Plaintiffs took out a summons under Order 30 of the Suprem e

Co . Court Rules, 1906, for directions, including delivery of statemen t
of claim, production and examination of parties . MORRISON, J.,

dismissed the summons on the ground that he had no jurisdic -
Statement tion to entertain the application because pleadings were not

mentioned in Order 30.

Bourne, for plaintiffs .
J. A. Russell, for defendants.

The appeal was heard at Victoria, on the 24th of July, 1906 ,
before HUNTER, C .J., IRVING and DUFF, JJ.

Craig, for appellants : Orders 20 and 30 should be read to-
gether. There is clear authority for the court to order delivery

Argument of pleadings ; otherwise, after issue of writ there would be n o
means of bringing the action to trial.

Harold B. Robertson, for respondents : The rule had been
expressly amended in England so as to include pleadings .

Per curia7n : The court has jurisdiction, under Order 30 t o

Judgment direct the delivery of a statement of claim. Orders 20 and 30
may be read together for this purpose .

21 2

MORRISON, J .
(In Chambers)

1906

July 19 .
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WINDSOR v. COPP.

Mining law—Adverse claim—Official Administrator, status of in administer-
ing estates of free miners dying intestate—Duty of Administrator t o

perform the conditions of the Mineral Act—Mineral Act, R .S .B .C .

1897, Cap . 135, Secs . 16 (g .), 24, 28, 53, 98—Mineral Act Amendmen t
Act, 1898, Cap . 33, Secs . 5 and 11 .

The Official Administrator administering the estate of a free miner dyin g
intestate is a statutory officer simply, and his interest in or possessio n
of a mineral claim in such capacity cannot be regarded as an interes t
or possession of the Crown .

The Official Administrator, not having maintained the assessment work o n
a mineral claim, the ground was relocated and recorded by another
person under the name of the Parkside mineral claim and assessmen t
work done on it . The original claim, known as the June, was, sub-
sequently to such relocation, sold by the Official Administrator t o
plaintiff, who performed and recorded the annual assessment work :

Held, in an action brought to adverse an application for a certificate o f
improvements to the Parkside claim, that the June claim had lapsed ,
and that the ground was open to location under the Mineral Act .

Semble, section 5 of the Mineral Act Amendment Act, 1898, does not
affect the decision in Peters v. Sampson (1898), 6 B.C . 405 .

Where, before the issue of a certificate of work a third interest intervenes
to the area in question, section 28 of the Mineral Act does not apply .

In his declaration the locator of the Parkside did not set forth all th e
words which were put upon the initial post at the time of location :

Held, upon the evidence, applying the curative force of sub-section (g .) of
section 16 (as enacted by section 4 of Cap . 33, 1898), that the defec t
complained of was not a substantial non-compliance with the provi-
sions of section 16 ; and that the rule to be followed in such cases i s
that the words on the initial post shall be quoted in the affidavit wit h
sufficient accuracy to enable the identification of the record as th e
record of the particular location to which it refers, and to preven t
fraudulent substitution of other language for the language place d
upon the posts at the time of location .

ADVERSE action tried at Nelson on the 20th of January,
1906, before DUFF, J ., to determine the title of a mineral claim

Statement
held under different locations . The plaintiff 's claim, known a s
the June, was located on the 5th of June, 1899, and passed by

213

DUFF, J.

1906
Jan. 20.

WINDSOR

V.

COPP
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on the 30th of August, 1902, the Parkside mineral claim wa s
Corr located upon the same ground by the defendant 's predecessor in

title . On the 3rd of April, 1903, the Official Administrator sol d
the June mineral claim to the plaintiff and conveyed the sam e
by bill of sale which was duly recorded . After purchasing the
June mineral claim the plaintiff did the annual assessment wor k
and had the same recorded . The defendant applied for a certi-

ficate of improvements in respect to the Parkside and this actio n

Statement
was brought to adverse such application and to have it declare d
that the June mineral claim was a good, valid and subsistin g
mineral claim .

In the affidavit to record the Parkside the words "initial
post " were not stated to have been placed upon the No. 1 post
although the evidence shewed that as a matter of fact such
words were upon the No . 1 post . There was no evidence that
the locator of the Parkside had discovered rock in place .

R. M. Macdonald, and A . M. Johnson, for plaintiff.

S. S. Taylor, K.C., for defendant.

DUFF, J . : I think that the plaintiff must fail . It is not dis-
puted that the June mineral claim lapsed by virtue of the pro -
visions of section 24 of the Mineral Act and that the ground
within its limits became by the provisions of that sectio n
" vacant and abandoned " prior to the location of the Parksid e
mineral claim, unless the validity of the June mineral claim at
the date of the location of the Parkside is to be deemed to b e
established by the certificate of work granted to the plaintiff

Judgment after that date ; or secondly, unless the Official Administrato r
in whom after the death of John McDermott the June becam e
vested was excused from the performance of the duties impose d
upon the holders of mineral claims generally by the provisions

of section 24 .
To deal with the last question first ; it is contended by Mr .

Macdonald that the possession of the Official Administrator

DUFF, J . bill of sale to one John McDermott. McDermott died on th e

1906 29th of August, 1901, and letters of administration to his estat e

Jan. 20 . were granted to the Official Administrator . No assessmen t
work was done on the claim by the Official Administrator and
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is the possession of the Crown, and that the June so long as DUFF, J .

vested in the Official Administrator was held by the Crown in

	

1906

trust for the beneficiaries entitled to share in the estate . It is Jan . 20 .

argued that section 24 of the Mineral Act binds the Crown only
WINDSO R

insofar as that section applies to the Crown expressly or by

	

v .

necessary implication ; and that the section is not expressly or

	

COPP

by necessary implication made applicable to an interest in a

mineral claim held by the Crown through an official adminis-
trator as part of the estate of a deceased person ; and conse-

quently that the provisions of that section are not obligator y

upon an official administrator in respect of mineral claims veste d

in him in his official capacity.
I am unable to agree that this claim was held by the Officia l

Administrator as a representative of the Crown in such a sens e

that his interest in or possession of it can be treated as an

interest or possession vested in the Crown . The Official Admi n

istrator is, I think, to be regarded as a statutory officer only .
The legislation creating the office and prescribing duties of i t

seems to have been framed with the view of providing for cases ,

which must have been common in the earlier period of the his-
tory of the Province, of deceased persons leaving within th e
Province nobody who, in accordance with the practice of the court ,

in respect to the administration of the estates of deceased persons ,

would be entitled to assume the administration of their estates ,

and nobody having any special interest in seeing that their Judgment

property shall reach those who are entitled. by law to receiv e
the benefit of it . There is nothing, so far as I can see, in th e
legislation which supports Mr. Macdonald's contention as to the
Official Administrator 's relation to the Crown or as to the lega l
effect of his possession of the property belonging to an estate i n

the course of administration . It would be a legal anomaly that
there should be fastened upon the Crown obligations of the
same character as those imposed upon an administrator with
relation to property in his possession as administrator . Our

present system provides no machinery whereby the Crown ca n
be made amenable to those remedies in granting which th e
court acts in personam, and the officers of the Crown insofa r
as they are under the control of the Crown and in respect of
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DUFF, d .

190 6

Jan . 20.

WINDSO R
V .

COPP

Judgment

their acts as servants of the Crown are within the necessar y

scope of that principle which excludes the Crown itself from th e
control of the courts. Mr. Macdonald did not shrink from the

logical consequences of his argument and contended that th e
effect of the legislation to which I have referred is to make th e

administration of an estate by an official administrator a branc h
of the public administration of the Province and that in respect

of his official duties the Official Administrator is not subject t o
*the control of the courts to any greater extent than the extent t o

which such control would apply to—for example—an officer o f
the Department of Finance in regard to his duties as such

officer. As I have said, I can find nothing in the Act whic h
supports this view ; nor was any sufficient reason suggested for

leading one to the conclusion that the Legislature in providing

for the appointment of public officials in the circumstances tha t

I have mentioned deemed it necessary to remove these official s
from the control to which other individuals having the lik e
duties are everywhere subject ; or to deprive persons beneficiall y

interested in estates coming into the hands of these public

officials of any of the remedies which have always been avail -

able to such persons for the protection of their interests .
Let us test the contention by considering the consequence s

which would follow its adoption . Mr. Macdonald ' s contention

would of course apply equally to all classes of property coming

into the hands of an official administrator, and in every case in
which such property is held subject to statutory conditions th e

argument would be equally effective to exempt the Official
Administrator, and through him the persons beneficially inter-

ested in the property, from the performance of these statutory
conditions . Pre-eruptions, coal leases, timber leases and licences ,

readily occur to one as examples of the various classes of prop-
erty coming within the sweep of Mr. Macdonald 's argument.

A view leading to such conclusions should not, in my opinion ,

be accepted unless it is founded on very plain language. Those
cases in which it has been held that property held by the Crow n

or by servants of the Crown for public purposes, or in connec -

tion with the performance of public services, is not subject t o

taxation under the English legislation relating to the subject of
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taxation have been pressed upon me . With respect to these DUFF, J .

cases it is only necessary to say, that the mineral claim in ques-

	

190 6

tion here was held by the Official Administrator not for public Jan. 20 .

purposes, nor in connection with public services, but in the
WINDSO R

exercise of public functions and under statutory authority, and

	

v .

for the strictly private purpose of administering the mineral

	

Copp

claim and other property of the deceased in accordance with th e

law governing the administration of the estates of deceased per -

sons. It is perfectly clear that the decisions referred to hav e

no application to the case of property held by a public official

in trust for private persons .

It is argued further that section 53 of the Mineral Ac t

applies ; that section reads as follows :

" No free miner shall suffer from any acts of omission, or commission ,
or delays on the part of any Government official, if such can be proven . "

I express no opinion on the question whether an Officia l
Administrator is a Government official within this section, no r
upon the question whether the plaintiff, as a purchaser from th e
Official Administrator, having no interest in the claim at the

time when it is charged that the Official Administrator was
guilty of an act of omission or commission in respect of thi s
claim, is entitled to invoke the benefit of that section . What-
ever else may be said about section 53 this seems to be clear, tha t
an act of omission or commission to be within that section mus t
be a failure to do something which a government official ought Judgmen t

to do, or a doing something which a government official ough t
not to do. Now it is contended that the failure to do th e
assessment work in this case is an act of omission on the part o f
a government official ; but I am unable to say on the evidence
before me that the Official Administrator ought to have don e
this work. Assuming that he had in his hands the funds t o
pay the cost of doing it, or was in a position to get them, ther e
is no evidence before me to spew that he would have been justi-
fied in making the necessary expenditure . His failure to mak e
it cannot therefore be said to be an act of omission within th e
provision in question .

I have still to deal with the question whether by the opera-
tion of section 28 the plaintiff is relieved from the consequences
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DUFF, J . of the failure on the part of the Official Administrator to corn -

1906

	

ply with the provisions of section 24 . The facts are that the

Jan. 20 . certificate which is relied upon here was granted after th e
expiration of one year from the granting of the previous certi -

WINDSOR
v .

	

ficate, and after the time when the Parkside mineral claim was
Corr located. In other words, at the time of the location of th e

Parkside claim, and before the granting of the certificate whic h
is relied upon here, the June had lapsed, and the ground withi n
its limits must, for the purpose of this litigation, be deemed t o
have become " vacant and abandoned ," unless the effect of these
things is obviated by the application of section 28 . Section 24 ,
which is the section under which the granting of certificates o f
work is authorized, provides for the granting of certificates o f
work first within the period of one year from the time of loca-
tion, and then within the period of one year from the grantin g
of the last certificate of work . I am not at liberty to hold that
a particular certificate of work is a certificate of work withi n
the meaning of section 28 only when it is issued within one yea r
after the last preceding certificate of work . In the case of

Peters v. Sampson (1898), 6 B. C. 405, the decision of th e
Full Court is to the effect that the provisions of section 24 i n

that respect are not to be imported into section 28. Mr. Taylor
has called my attention to section 5 of the Mineral Act Amend-

ment Act, 1898, providing that if the free miner shall have don e
Judgment the work within the year and if he shall " within thirty day s

after the time for obtaining and recording said certificate, recor d
the same and pay an additional fee of ten dollars ($10) suc h

record shall have the same effect as if recorded within the year " ;
but I am inclined to think that that amendment after all does

not affect the decision in Peters v . Sampson . For the purposes
of this case, therefore, I must take it that a certificate of work

issued after the expiration of a year after the last precedin g
certificate of work has the same effect under section 28 as a cer-
tificate issued within the year, providing the conditions existin g

at the time of the issue of the certificate are the same as th e
conditions which existed in the case of Peters v . Sampson. In

this case I have already mentioned the fact that after th e
expiration of a year from the date of the last preceding certifi-
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cate of work and before the date of the certificate of work i n

question the Parkside mineral claim was located . In other

	

1906

words, unless Mr. Macdonald ' s contention can be given effect to, Jan . 20 .

the ground had become vacant and abandoned, and had been
WINDSOR

taken up by a free miner under the provisions of the Mineral

	

v .

Act ; and the question to be considered is whether in these cir-

	

Corr

cumstances it can be said that the certificate of work can b e

treated as one to which section 28 applies. To my mind there
is in the nature of things the strongest a priori probability tha t

the Legislature did not intend section 28 to apply in such cases .
Looking at the case of Cleary v. Boscowitz (1902), 32 S .C .R .

417, we find that the judgment of the Supreme Court of Canada de -

livered by Mr. Justice Sedgewick expresses the views of the cour t
respecting the policy of the Legislature in the enactment of sec-
tion 28. Now, reading section 28 in the light of this view as t o

its policy, I have no difficulty whatever in coming to the con-
clusion that that section does not apply to the circumstance s
here. So long as the only interests in the claim are those o f
the holder of the paper title, the person actually in occupatio n

and working the claim, and the Crown itself, then it would not
be at all unreasonable that the Legislature should hold that a
certificate of work granted by the statutory officer with respec t
to the payment of rent should be conclusive evidence and hav e
all the effect given to it by section 28 . The Mining Recorder i n
one sense, according to the view expressed in the language of Judgmen t

Mr. Justice Sedgewick, just referred to, may be taken to repre-
sent the Crown, and that being the case, so long as the onl y
interests are the interests of the Crown and of the person i n
occupation, there would seem to be no objection whatever t o
the adoption of such a rule . But where before the issue of the
certificate a third interest has intervened, where a third part y
acting within his rights under the Mineral Act acquired a n
apparent title to the area in question, it would seem to be a
singular policy to provide that the interest of this third person
may be annihilated by the act of a government official which h e
is powerless to prevent. It would require, in my judgment ,
some very express language to establish the conclusion that th e
proper construction of section 28 leads to that result . The

219

DUFF, J .
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obvious injustice and inconvenience attending such a construc-

tion seem to be conclusive against it. If Mr. Macdonald's con-
tention be correct, then any mineral claim which has lapsed i n
consequence of a failure on the part of its holder to perform th e
conditions prescribed by section 24 may be revived after an y
period by the issue of a certificate of work by the Minin g
Recorder ; and any free miner locating ground formerly occu-

pied by a lapsed claim takes and holds his claim only subject t o
a liability to be divested of his interest in the ground at an y

time before obtaining his certificate of improvements, by th e
issue of a certificate of work to some person claiming under th e
holder of the lapsed claim .

For these reasons I think section 28 does not avail Mr .
Macdonald and it follows that the plaintiff must fail. Section
11 of the Amendment to the Mineral Act of 1898 requires me ,
however, to consider the question whether the defendant ' s claim

is valid . In the view I have taken of the plaintiff 's rights thi s
question must be considered on the assumption that at the tim e
the Parkside was located the ground upon which it was located
was open to location under the Mineral Act . The defendant's
right to the Parkside then is to be determined on the assump-
tion that no interest of any kind exists in respect of this groun d

except the interest of the defendant and the interest of th e
Crown. The defendant has received several certificates o f

work. Notwithstanding the decision of the Supreme Cour t
in Collom v. Manley (1902), 32 S.C.R. 371, I see no reaso n

why the evidentiary value of occupation and payment
of rent in controversies relating to the title to land shoul d
not be given its full effect in cases respecting mineral claims ;
and there is nothing in that decision which affects the value o f

these certificates of work as such evidence . In my opinion

these certificates of work are more than prima facie evidence

that the location of the Parkside mineral claim was a vali d

location and that the provisions of the Mineral Act in respect of

location were fully complied with. Of course I do not say they

are conclusive evidence, because in Collom v . Manley the

Supreme Court of Canada decided that that is not the law .

It appears from the evidence given here that the declaration
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filed by the locator of the Parkside does not set forth all the

words which were put upon the initial post at the time of loca-
tion ; and it is contended that, this having appeared in th e

evidence, the defendant must by affirmative proof given at thi s

trial shew facts bringing him within the scope of the curativ e

provisions of sub-section (g .) of section 16 . Before considering

the question whether the absence from the declaration of th e

particular words to which I have referred constitutes a substan-
tial non-compliance with the provisions of section 16, I refe r
very briefly to the question whether, assuming there has been

such a substantial non-compliance, the defendant has succeeded

in bringing himself within the provisions of sub-section (g.) It
is contended by Mr. Taylor that the declaration itself, stating a s
it does that mineral in place was discovered, and that the othe r

provisions of section 16 were complied with is sufficient evidenc e

in this respect . In my opinion that contention ought not to be

accepted . It seems to me it would nullify all the conditions o f
sub-section (g .) if it were accepted . The declaration is admis-

sible in evidence as shewing that the provisions of section 1 6
with regard to recording have been complied with, but I se e
nothing in section 98 of the Mineral Act which would justify
one in coming to the conclusion that the rules of evidence hav e
been reversed to such an extent as to make a statement in thi s
ex parte affidavit admissible as evidence, in support of the alle-

gation that the conditions which the Legislature prescribed in
sub-section (g.) have been observed . Nor do I think the ora l
evidence given by the defendant is at all sufficient to lead to th e
conclusion that mineral in place was actually discovered within
the provisions of that section. I refer to the judgment of Mr .
Justice Sedgewick in Collom v. Manley, supra, on that point ;
it was there held that evidence of a very similar character wa s
wholly insufficient for the purpose of establishing facts to brin g
the locator within that sub-section . Now the evidence given
here was certainly no stronger than that under discussion by
Mr. Justice Sedgewick, and I am not at all satisfied that th e
defendant has in fact any personal knowledge of the discovery
by the locator of mineral in place. I was at first inclined to
think that where there are certificates of work extending over

22 1

DIIFF, J .

190 6

Jan . 20.

WINDSOR
V .

COPP

Judgment
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locator had failed to comply substantially with some of the provi -
Corp sions of section 16, but that the facts necessary to bring him within

the protection of subsection (g.) did not exist . I think, however,

that the language of sub-section (g.) hardly permits this view.

I have come to the conclusion that the defect complained o f
is not a substantial non-compliance with section 16—in other
words, that in the location and recording of the Parkside the
provisions of section 16 were complied with . The language
relied on is as follows : " The words written on No. 1 and No . 2

posts shall be set out in full . " Now, I think it is necessary in
order to sustain this contention that Mr. Macdonald should
make good the argument that the provisions require that th e
affidavit shall contain an exact copy of the words on posts Nos .
1 and 2. The language in my opinion does not necessitate tha t
construction, and if you look at the form of the affidavit
referred to in section 16 the view that an exact copy is require d
is not borne out. There seems to be no reason why an exac t
copy should be required . Of course there must be a minimum ,
there must be a limit to the variation permissible, and I think

there is no difficulty whatever in fixing such a reasonable limit ;
Judgment and that reasonable limit seems to me to be supplied by thi s

rule, namely, that the words shall be quoted with sufficient full-
ness and sufficient accuracy to enable one to identify the recor d

as the record of the particular location to which it refers, an d
to prevent fraudulent substitution of the language for th e
language placed upon the posts at the time of location . I think
the object of the provision is to secure means for such identifi-

cation, and to provide against the possibility of such frauds .
Applying that test here there can be no doubt that the declara-

tion fulfils the requirements of the section, and it follows that

the defendant's location is a valid location. The result is that

the action will be dismissed and it will be declared that th e

defendant's claim is sustained .

Judgment for defendant.
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DUFF, J . a considerable period, and proof of actual occupation durin g
1906

	

that period, these facts constitute presumptive evidence of a

Jan. 20. valid location of so weighty a character that the effect of tha t
evidence could only be got rid of by proof, not only that the
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REX v. T.

Criminal law—Perjury—Criminal Code, ,Sec . 145—Crime alleged to have

been committed on examination for discovery in a civil suit—Crimina l

Code .

The accused having been charged with perjury committed on his examin-
ation for discovery before the Registrar in a civil suit, elected to tak e
speedy trial . On his election, his counsel took the objection tha t
perjury could not be assigned on examination for discovery :

Held, that as every statement made upon oath by the person examined
during his examination for discovery, forms part of his evidence a t
the trial, it is evidence given in a judicial proceeding within th e
meaning of section 145 of the Criminal Code .

Discretion of Court exercised by refusal to hear charge of perjury whil e
civil proceedings are pending .

MOTION in the County Court Judge 's Criminal Court t o
quash a charge for pet jury alleged to have been committed o n
an examination for discovery before the Registrar in a civi l
suit ; heard before HENDERSON, Co. J., at Vancouver, on th e
15th of August, 1906 .

Wintentute, for the Crown .

A. E. McPhillips, KC., for accused .

14th September, 1906 .
HENDERSON, Co. J . : The accused is charged with havin g

committed per jury on his examination for discovery at Van-

couver on the first day of August, 1906, before the Registrar o f
the Supreme Court of British Columbia in an action wherei n
one Robert McCurdo is plaintiff and the accused is one of the
defendants .

He has been committed fot trial on this charge by the Magis-
trate, and has elected to take a speedy trial .

Mr. McPhillips, counsel for the accused raises the prelimin-
ary objection, which may be expressed broadly, that perjur y
cannot be assigned on an examination for discovery . He cites ,
in support of his contention, several authorities, all of which I
have looked into .

HENDERSON ,
CO . J .

190 6

Sept . 14 .

RE X
.

T .

Statemen t

udgment
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HENDER60N , The argument is advanced that, as the person examined fo r
co . J .

discovery, in this case the accused, cannot use the examinatio n
1906

	

as " part of his evidence " at, the trial of the civil action, the
Sept . 14 . circumstances do not constitute perjury as defined by sectio n

Rxx

	

145 of the Code, admitting for the sake of the argument tha t
V .

	

the statements complained of in such examination are false .

I cannot accede to this argument. Section 145 reads, i n

part, as follows :

"Perjury is an assertion as to a matter of fact, opinion, belief or
knowledge, made by a witness in a judicial proceeding as part of hi s
evidence, upon oath or affirmation, whether such evidence is given i n
open court, or by affidavit or otherwise, and whether such evidence i s
material or not, such assertion being known to such witness to be false ,
and being intended by him to mislead the court, jury, or person holding
the proceeding "

According to my view every statement made upon oath by
the person examined, during his examination for discovery ,

forms part of his evidence, within the meaning of section 145 .
I am unable to see that a witness under cross-examination may

not give evidence as effectually as under examination-in-chief .
Nor do I agree with the further contention of Mr . McPhillips,

that as the Registrar, who holds the proceeding, i . e., the exam-
ination for discovery, makes no adjudication, he cannot be mis-

led and therefore perjury cannot be committed . But, as th e
evidence given in the proceeding is taken down and may b e

used on the trial of the action, the court might be misled, an d
the circumstances would clearly be such as are intended to b e

covered by the definition. I think, however, that the definition

of "judicial proceeding " in sub-section 3 of section 145 leaves

no room for argument on this point . It seems to me only

necessary to quote the first part of the sub-section :

"Every proceeding is judicial within the meaning of this section whic h
is held in or under the authority of any court of justice . "

It is not contended that there is any defect or irregularity i n
the holding of the examination, in fact the regularity of th e

proceeding is admitted .

The case of Drew v . The King (1903), 33 S .C.R. 228, cited by

Mr . McPhillips with special reference to the (dissenting) judg-

ment of Mr. Justice Mills, confirms my opinion . Notwith-

T.

Judgment
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standing the dissenting judgments of the Chief Justice and Mr . HENDERSON ,
co . J .

Justice Mills, the Supreme Court has decided in the case jus t

the subject-matter of the complaint . I must overrule the T .
objection .

Mr . McPhillips makes the further submission that I ought ,

in the exercise of my discretion, to refuse to hear the case dur-
ing the pendency of the civil action .

After a perusal of the authorities cited I am of opinion tha t
the point is well taken .

In the case of The Queen v. Ingham, (1849), 19 L.J ., M.C . 69 ,
wherein it was sought to compel two Justices of the Peace t o

proceed with and hear an information charging one Brown e
with perjury, Coleridge, J., said :

" The question is, whether, having exercised a discretion in the matter ,
we think the Justices were wrong, and should now be compelled to pro-
ceed . It is enough to say that there is abundant reason for thinking tha t
the course they have taken is the most likely to answer the ends of justice ,
and is full of convenience . Here the very party against whom the wit- Judgmen t
ness gives evidence in a pending snit, comes and seeks to destroy tha t
evidence by convicting the witness of perjury . Surely such a proceedin g
can only be for the purpose of preventing justice . "

Chief Justice Hagarty in Mudd v . Meagher (1874), 21 U.C .
C .P. 54 at p. 58, in delivering the judgment of the Court said :

" We find in the cases a strong disapproval expressed of the practice o f
indicting parties or witnesses for alleged perjury in a civil suit, while pro-
ceedings are still pending ."

I think, therefore, that I should be exercising a proper dis -
cretion by refusing to hear the criminal charge until after the
trial of the civil action .

Order accordi)rgly.

cited, that a person swearing falsely upon the hearing of a

	

190 6

charge by a magistrate may be properly convicted of perjury Sept . 14 .

notwithstanding that the magistrate had no jurisdiction over

	

REx
V .
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BELYEA v . WILLIAMS . RICHARDS, GARNISHEE .

Practice—Attachment of debts—Judgment creditor—Judgment obtained i n
Supreme Court, sought to be attached in County Court—Jurisdiction .

On proceedings under the Attachment of Debts Act in the County Court ,
to attach a debt due on a judgment obtained in the Supreme Court ,
an order absolute attaching the said debt was made .

On an application for a writ of prohibition to the County Court judge ,
prohibiting him from dealing with said Supreme Court judgment :

Held, that where the claim sought to be attached is not one upon whic h
the County Court would have jurisdiction to adjudicate in a sui t
brought to enforce it, the machinery of the Attachment of Debts Act
cannot be applied .

APPLICATION for a writ of prohibition directed to th e
County Court judge, restraining him from dealing, in attach-
ment proceedings, with a certain judgment obtained in th e
Supreme Court .

On the 29th of January, 1895, R . T. Williams and Josep h
Sears obtained a judgment against F . G. Richards in the

Supreme Court for $2,466 .26 . Prior to proceedings for attach-

ment subsequently taken, Sears assigned his interest in sai d

judgment to Williams . On the 13th of October, 1905, A. L .

Belyea obtained a judgment in the County Court agains t
Williams for $450 and costs . Belyea sought to obtain payment

of his judgment by attaching in the County Court the judg-
ment obtained by Williams and Sears in the Supreme Court .

On the 27th of November, 1905, Belyea obtained from LAMP-

MAN, Co. J ., an order absolute attaching the moneys due fro m
Richards to Williams under the Supreme Court judgment .

Richards then applied to Dun', J ., for a writ of prohibitio n

directed to the judge of the County Court and Belyea to pro-
hibit them from further proceeding under the garnishee order
absolute, on the ground that said court had no jurisdiction t o

make the order .

DUFF, J .

1906
Sept . 25 .

BELYE A

V .

WILLIAM S

Statement

Argument

	

IF' . J . Taylor, It .('., in support of the application : In Maepher-
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BELYE A
superior court. The practice is contained in R.S.O. 1877, Cap .

	

v .

47, Sec . 124.

	

WILLIAMS

In 1880 the Division Courts Act was amended by Cap . 8, o f

the statutes of that year ; and in section 14 it is enacted tha t
where the jurisdiction of the court is disputed, notice of inten-

tion to question it must be given in garnishee cases .

In 1885 the Division Courts Act was further amended by

Cap . 14 of the Ontario statutes of that year, at section 1, by

adding to section 14 a provision that " every such notice shal l

be in writing ; and prohibition to a Division Court shall not li e
in any such suit from any court whatever, where such notice

disputing the jurisdiction has not been duly given as aforesaid . "
In the case of Macpherson v . Tisdale, supra, no mention of

such a notice having been given is set forth, and presumably no
such notice was given, and therefore the question of jurisdictio n

did not arise .
The same section requiring notice to be given if the jurisdic-

tion is questioned occurs in the Division Courts Act, R .S .O .
1887 . Cap . 51, Sec. 176. It also appears in the same words i n
R.S .O. 1897, Cap . 60, Sec . 205, and does not seem to have been
repealed .

	

Argument

Morphy, contra : As to difference between appeal and pro-
hibition : The Queen v . Lord Mayor of London (1893), 62 L.J. ,
Q .B . 589 . Writ is discretionary : see judgment of Lord Esher ,
M.R., in Broad v. Perkins (1888), 21 Q .B .D . 533. In Moore v.
Gamgee (1890), 25 Q.B .D. 244, it was held that the objection to
the jurisdiction was one that could be waived, following In re
Jones v . James (1850), 19 L.J., Q.B. 257 . See also Bank of

Elgin v. Hutchinson (1867), 13 Gr . 59 ; Blevins v. Madden
(1861), 11 U.C.C.P . 195 . As to jurisdiction see Dierken v. Philpot
(1901), 2 I .B . 380 . If there is unnecessary delay the applica-
tion may be refused : In re Denton v . Marshall (1863), 1 H . &
C . 654.

son v. Tisdale (1885), 11 Pr. 261, no question in the argument DUFF, J .

or judgment seems to have been raised as to the jurisdiction of

	

190 6

the Division Court in attaching a judgment due by the Sept .25 .

garnishee to the principal debtor theretofore obtained in a -
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order for prohibition is ex debito justiticr.
WILLIAMS Where the claim sought to be attached is not one upon whic h

the County Court would have jurisdiction to adjudicate in a

suit brought to enforce it, the machinery of the Attachment o f

Debts Act cannot, in my opinion, be applied under the existing

legislation. The Legislature must, I think, be taken not to hav e
intended that the person against whom such a claim is made, o r

the holder of the claim, should be forced by the intervention o f
Judgment a third person (alleging himself to be a creditor of such holder )

to have the merits of the claim, or defence, as the case might be,
determined against his will by a tribunal in which the claim

would not be cognizable in proceedings taken directly to
enforce it.

IN RE BESSETTE .

Land Act, R .S .B .C. 1897, Cap . 113, Secs . 7, 8, 13, 17, 19, 95—Pre-emption
record, status to attack—Power of Commissioner to cancel—Unoccupie d
Crown lands—Collusion between pre-emptors .

Butters obtained a pre-emption record of the land in dispute in 1901 . Bes-
sette applied for a record in respect of the same land in 1904 . In the
year 1893, one Kitchen had obtained a pre-emption record of this lan d
and made certain improvements thereon to the value of about $1,000.
In March, 1900, Kitchen applied for and obtained a pre-emptio n
record of certain other lands, and in April, one Boutilier obtained a
pre-emption record of a certain portion of the lands in question . Bou-
tilier abandoned his pre-emption right, and Kitchen and Butter s
entered into an agreement whereby Kitchen agreed that Butters pre -
empt the land on his paying for the improvements $200 in cash and
the balance when he should realize the same out of the land, an d
Kitchen, until so paid, should retain an interest in the land .

25th September, 1906 .

1906

	

DUFF, J . : I have come to a clear opinion that the attach-

Sept . 25 . ment proceedings were coram non judice ; and the defective

—	 jurisdiction being apparent on the face of the proceedings, th e
RELYE A

DUFF, .I .

MORRISON ,

190 6

Jan . 6 .

FULL COURT

July 31 .

IN R E
BESSETTE
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Bessette's application, which set up non-occupation of the land by Butters, MORRISON, J .

and collusion between Butters and Kitchen, was refused by the Assist -
ant Commissioner, who found against the charge of collusion, and o n
that of non-occupation, he came to the conclusion that there was n o
provision in the Land Act for cancelling a certificate of improvement s
when once issued . On appeal to MoRRisoN, J., this decision wa s
affirmed :

Held, by the Full Court, that the arrangement entered into between But-
ters and Kitchen was, in the circumstances, not such as to preclud e
Butters from making the statement set forth in Form 2 of the Land
Act, as the term " collusion " as used in the Form means collusion
with somebody to defeat the provisions of the Act .

The Legislature has refrained expressly from conferring upon the Com-
missioner any jurisdiction to cancel a record on the ground that th e
original application for the record contains false statements of fact .

,Venable, it is a condition of the power conferred by section 13 that the Com -
missioner shall find a cessation of occupation in fact, and the sectio n
has no application to any question arising under section 7 or section 8 .

Hereron v . Christian (1895), 4 B .C . 246, dissented from .
Decision of MORRISON, J., affirmed .

APPEAL from the decision of MORRISON, J ., on an appeal t o
him from the ruling of the Assistant Commissioner of Lands Statement
and Works under the Land Act . The facts in dispute are se t
out in the head note.

Davis, K.C., for appellant .

L. G. McPhillips, K.C ., for respondent.

The appeal was argued at Vancouver on the 26th of April ,

1906, before HUNTER, C .J ., IRVING and DUFF, JJ .

Davis, K.C., for appellant : This is a dispute between two
claimants for a pre-emption . We contend that Butters did not
occupy the land according to the Land Act, and, secondly, tha t
in his application for the land he made a false statement. In Argument
1901 Butters made the location and surveyed the land, it hav-

ing been previously occupied as a pre-emption ; in 1903 he
obtained a certificate of improvements . In 1904 Bessette mad e
his application. It is doubtful if we can take advantage o f
Butters having obtained his certificate by fraud, as the certifi-

cate may be conclusive as between him and the Crown so far as

1906

Jan . 6 .

FULL COUR T

July 31 .

TN R E
BESSETTE
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MORRISON, J . a third party is concerned ; but there are important duties to b e

1906

	

performed by him, one of which is occupation . We can shew

Jan . 6 . that the land has not been properly occupied according to th e
Act. In other words, the certificate of improvements does not

FULL COURT
give him an unassailable title . We are not asking the court to

July
31 ' give us a record ; we merely say that the Commissioner shoul d

IN RE

	

have cancelled Butters' record ; and if the court tells the Corn-
BESSETTE missioner he has done wrong, he will do right : see remarks of

DAVIE, C .J., in Hereron v . Christian (1895), 4 B. C. 246 at
p. 250 .

[HUNTER, C .J. : The appeal to the Full Court, though, is a s
between parties. If there is only one party in the case of a

Commissioner refusing to grant a certificate, you could no t

bring an action against the Commissioner . If the proceedings
are regarded as actions, there must be someone besides the

applicant and the Commissioner . ]

It is all a question of status. We, having staked, certainl y

have a right . We can only appeal on a point of law. There
was no suggestion at the hearing that we had no status . He

referred to sections 8, 13 to 16, 22 and 25, and Forms 2, 4 and 5
of the Land Act. Butters and Kitchen were in collusion on th e

agreement to pay for the improvements . The applicant cannot
convey, tie up or charge the land he is applying for .

Argument Creagh, for respondent : The certificate of improvements i s
conclusive . The power of the Commissioner, under section 1 3
to cancel the record, is before the issuance of the certificate .

Bessette has no authority to attack the record ; the only person
who can do so is one with a prior title. Only a pre-emptor has
a right to appeal : see sections 18, 19 and 20 . As to status, see
In re Wier (1898), 31 N.S. 97 and Farmer v. Livingstone

(1882), 8 S .C .R. 140 . Bessette's application was premature an d
irregular, as the lands were not "unreserved and unoccupied ."
He should have got Butters' record out of the way : Whitney

v . Taylor (1895), 158 U.S . 85 .

As soon as he issues the record the Assistant Commissioner i s

fawetus : Carroll v . Vancouver (1904), 11 B.C. 493, and there i s
no right to cancel except there is express statutory provision .
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See also Attorney-General for Trinidad and Tobago v . Bourne MORRISON, J .

(1895), A .C. 83 .
Davis, in reply .

FULL COURT
31st July, 1906 .

HUNTER, C .J ., concurred in the judgment of DUFF, J .

IRVING, J. : I would dismiss this appeal . In my opinion, th e
question as to jurisdiction in Hereron v. Christian (1895), 4

B.C. 246, was wrongly decided . The Commissioner only has

power to cancel in cases falling within section 13 . He cannot ,

under that section, determine the validity of location under

section 8 .
The appeal must be dismissed, because section 95 confines th e

appeal to "persons affected . " The appellant cannot be regarded

as a person affected as long as the original pre-emptor 's record

remains uncancelled, for it is only after that record has bee n

cancelled that the land in question becomes open to be recorde d

as a pre-emption .

DUFF, J. : I find no ground for disturbing the finding of th e
Assistant Commissioner that the evidence does not support th e
charge of collusion, which finding has been affirmed by MOR-

RISON, J.
The respondent, Butters, is the holder of a pre-emption recor d

in respect of the west half of the west half of section 16, and th e
east half of the east half of section 17, Township 40, Osoyoo s
Division, granted on the 25th of January, 1901 ; Bissette, th e
appellant, has applied for a record of pre-emption in respect o f
the same land, which application the Commissioner has refused .

It is not disputed that at the date of Butters ' application thi s

land was unoccupied land within the meaning of the Crow n
Lands Act, and properly the subject of a pre-emption record .

Some years prior to Butters ' application, one Kitchen occu-

pied the same land under a pre-emption record, and during hi s
occupation had made some improvements ; but Kitchen, having
before the date of Butters' application, obtained a record i n
respect of other lands, his pre-emption lapsed under section 1 7
of the Crown Lands Act, and the land became ipso facto open

190 6

Jan . 6 .

Cur. adv. volt .

July 31 .

IN R E
BF.sS ETT E

IRVING, J .

DUFF, J .
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MoRRisoN, J . to be recorded by others. Butters, before making his applica -

1906

	

tion, arranged with Kitchen that he should pay to ` Kitchen cer-

Jan. 6 . tain sums of money in respect of his improvements. There is

some conflict between the evidence of Butters and that of
FULL COURT

Kitchen as to the nature of this arrangement. As stated by
July 31 . Butters, the arrangement was that Butters was to pay to

IN RE Kitchen $200 in cash, and the value of Kitchen's improvements .
BESSETTE

The amount of this last payment does not appear to have bee n
specified, but it was to be paid by Butters out of any money s

realized from the sale of the property if he should sell it, or out
of the profits if he did not sell . Butters says that Kitchen wa s
to have an interest in the meantime in the property to th e
extent of these sums. I do not think that this is the kind of

arrangement which is referred to in the declaration prescribed
by section 8 of the Crown Lands Act, that is to say, I do no t

think that the existence of that arrangement enables us to sa y
that the applicant could not honestly make the statement se t
forth in Form 2 in the schedule to the Act, namely, that "my ap-
plication to record is not made in trust for or on behalf or in collu -
sion with any other person or persons, but honestly on my ow n
behalf for settlement and occupation for agricultural purposes ."

There is nothing to shew that the application was made in trus t
for Kitchen, or on behalf of Kitchen, and I think that the wor d

" collusion " as used in the form means collusion with somebod y
DUFF, J . to defeat the provisions of the Act, or collusion with somebody

in trust for whom, or on whose behalf the application is made .
The evidence is, in my opinion, quite open to the view tha t
Butters regarded himself as bound in honesty to compensate

Kitchen for the value of Kitchen 's work and improvements, th e
benefit of which would eventually accrue to him . It is, in my

opinion, entirely inadequate to fasten upon Butters the charg e
that any statement contained in his declaration was made b y

him knowing the same to be false within the meaning of sec-
tion 8 of the Act . That is the view which the Assistant Com-

missioner and MORRISON, J ., appear to have taken, and as I hav e
said, I see no sufficient grounds for disturbing it.

I should not wish, however, to be understood to give any
sanction to a construction of the Crown Lands Act which would
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invest an Assistant Commissioner with power to cancel a pre- MoRRlsox, J .

emption record, in circumstances such as those disclosed here,

	

190 6

upon the sole ground that in his opinion the applicant in declar- Jan . 6 .
ing that his application was made without collusion with any -

FULL COURT
body else had knowingly made a false statement . It is undis-
puted, as I have said, that the land, the subject of the application, July 31 .

was open to be recorded as a pre-emption under the Act . The IN R E

qualification of the applicant under the statute is not disputed . I3ESSN.T, T

That the applicant did the things which the statute required
him to do to entitle him to demand a record in respect of the
lands is admitted. The record was granted, and occupatio n
(whether it subsequently ceased or not) was taken under it, and
two years afterwards a certificate of improvements was granted
to the holder under section 22. Now, the Act expressly confers
upon the Commissioner (that is to say, the Chief Commissione r
and the Assistant Commissioner) the power in certain cases t o
cancel a pre-emptor's record. These cases are specified in
sections 13 and 19 . In the first of these cases the power is t o
be exercised upon the ground that the pre-emptor has ceased t o
occupy his claim . In the second, the power is to be exercise d
on the ground that statements have fraudulently been made i n
a declaration filed under the provisions of section 19 . The
Legislature seems to have refrained expressly from conferrin g
upon the Commissioner any jurisdiction to cancel a record on
the ground that the original application for the record contains DUFF, J .

false statements of fact . It is hardly necessary to add that th e
exercise of such a power cannot be upheld unless a grant of i t
is to be found either in the express language or by plain impli-
cation from the provisions of the Act .

I cannot agree with the observations of DAVIE, C .J ., in
Hereron v. Christian (1895), 4 B .C. 246, at p. 250, regarding
the construction of section 13. In my opinion, it is a condition
of the power conferred by that section that the Commissione r
shall find a cessation of occupation in fact, and that the sectio n
has no application to any question arising under section 7 o r
section 8 . Doubtless the views therein expressed account for
the procedure adopted by the respondent in this case .

Still less should I wish to appear to give any adherence to
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MORRISON, J . the view that the Commissioner is authorized in passing upo n

1906

	

an application for the record of a pre-emption to treat as a

Jan . 6 . nullity (in circumstances such as exist in this case) a subsistin g

record in respect of the same land on the ground only that i n
FULL COURT

his opinion a charge such as is made here, has been, or could b e
July 31

.	 substantiated against the holder of the existing record. The

IN RE Act provides no machinery by which such question can be in -
BEsscrrrE vestigated upon such an application . The Chief Commissioner ,

so far as I can see, would not, for the purpose of investigatin g

such a charge, be acting within his powers in calling before hi m

witnesses, or in receiving from them evidence under oath when

called . Moreover, the investigation of such a question by the

Commissioner upon an application for the grant of a secon d

record could be relevant to one question only—the sole questio n

open to the Commissioner to consider as regards the status o f

the land in respect to which the application was made—namely ,

whether such land is unoccupied within the meaning of the Act .

I am unable to doubt that land, which is the subject of an ex

facie valid record granted to a qualified applicant, after com-
pliance with the prescribed statutory conditions, and at a tim e

when the land was properly the subject of such a grant unde r

the Act, is not comprehended within the description " unoccu-
pied land " where occupation has been taken under the record ,

and a certificate of improvements has been granted to the holder
DUFF, J . of it . It would, I think, be repugnant to principle to hold tha t

upon a charge such as that made here, which is essentially a

charge of perjury, a record, in such circumstances, could b e

treated as non-existent except as the result of some proceedin g

before an appropriate tribunal initiated by a person having a n

interest in the land, and affording the holder of the record a ful l

opportunity to make his defence .
A long line of decisions of the Supreme Court of the Unite d

States has settled that such a record, until removed by a prope r

proceeding, must be treated as segregating from the public land s

open to settlement, the land to which it relates. I refer to th e

decision of the court delivered by Mr . Justice Brewer i n

Whitney v . Taylor (1895), 158 U.S. 85 at pp. 90 and 91 [which

the learned judge quoted] .
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FULL COUR T
stone (1882), 8 S.C.R. 140 . I do not, of course, deal with cases

	

—

where no valid pre-emption could have been recorded in respect July 31 .

of the land in dispute, or where the holder was incapable of IN R E

acquiring a valid pre-emption record under the law. Such cases
BESSETTE

have no resemblance to that before us .
The petitioner further asked for relief upon the ground tha t

the evidence was sufficient to establish a case within section 1 3

of the Crown Lands Act, and that the Commissioner ought to
have cancelled the record on the ground that the occupation of

Butters had ceased within the meaning of that section . In my
opinion, the petitioner has no status to raise that question i n

this Court. Proceedings under section 13 presuppose a vali d
and subsisting record, and for the purpose of dealing with thi s

point the record in question must be assumed to be such . The
Commissioner (upon what grounds it is, I think, for our presen t

purposes, immaterial) has held that no case has been made ou t
for the exercise of the power conferred by section 13 . The
petition is presented under section 95, which gives a right of DUFF, J .

appeal to any person " affected by the decision of the Commis-

sioner " under the Act. In my opinion, the petitioner is not a
person " affected by " the Commissioner 's decision . Ex hypo-

thesi the land in question is not open to be recorded as a pre-
emption. The petitioner's application for such a record is ,
therefore, not an application authorized by the Act . The peti-
tioner consequently stands in no different position with respec t
to this land from that of any other person who would be
entitled, upon the cancellation of Butters ' record, to apply for a
record of it . To hold that he has a right of appeal unde r

section 95 would be to construe that section as conferring such
a right upon every member of the community so entitled .

Appeal dismissed .

The ease comes, in my opinion, clearly within the principle MoRRZSON, J .

applied by the Judicial Committee in Osborne v. Morgan (1888),

	

190 6

13 App. Cas . 227, and by the Supreme Court of Canada in St . Jan . 6 .

Laurent v. Mercier (1903), 33 S .C.R. 314, and Fanner v . Living -
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CALORI v. ANDREWS .
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Sale of land, contract for—Specific performance—Statute of Frauds (2 9
Feb. 1 .

	

Car . II., Cap. 3)—Sucient memorandum—Principal and agent
Authority, ratification of—Negotiations by cablegram and letter

FULL COURT
--

	

Description of purchaser .
July 31 .
	 A ., who temporarily resided in England, had had certain dealings with a

CALORI

	

firm of real estate agents, C . & Co ., in Vancouver, who cabled to hi m
v .

	

enquiring the lowest price, cash, he would accept for a certain lot i n
ANDREWS

	

Vancouver . He replied "$13,000 net ." C. & Co. cabled back that th e
best offer they could get was $12,000, net to him, and asking if they coul d
accept . A. made no reply . Subsequently C . & Co . cabled that the y
had sold the lot for $13,000 net, had accepted, without statin g

/ u purchaser's name, a deposit of $500, and asking confirmation by
cable. A. cabled " writing acceptance ." The letter following upo n
this stated that his reason for cabling in those terms was that h e

?2.

	

n

	

" wanted it distinctly understood that I could not complete the
V ' ~ c deal until I returned." . . . . " It would be impossible t o

close before, as the title deeds belonging to the property wer e
left in Toronto . I will accept the offer on the following terms, that is ,
the adjustments to be calculated to the first of April . After that time
the purchaser can collect the rents . The premises are leased for a
year from last fall . Kindly make it known to the purchaser so that
there will not be any misunderstanding, be sure and tell the purchase r
that I cannot give him possession of the premises, he will simply hav e
to accept the present tenant, of course I accept the thirteen thousand
dollars net cash offer, with the understanding that I am not to be
called upon to produce any title papers other than these in my posses-
sion, no doubt you have explained all this to your client ." . . . .
" Kindly write and let me know if your client accepts these terms . "
C . & Co . handed this letter to plaintiff's solicitors, who accepted
" unreservedly the stipulations made by Mr . Andrews," but added ,
" We are ready at any minute to pay this money over to Mr . Andrews
as soon as proper title is evidenced to our satisfaction ." C. & Co .
communicated this to A. The latter in reply repeated, in effect, th e
terms of his former letter . There was some evidence at the trial abou t
a proposed change in the terms of payment from a cash basis t o
instalments :

Held (IRvING, J., dissentiente), that A.'s letter following his cable " writin g
acceptance," read with C . & Co .'s cable announcing sale at $13,000 ,

and the letter of plaintiff's solicitors to C . & Co. constituted a memor-
andum of a contract between the plaintiff and defendant sufficien t
to satisfy the Statute of Frauds.
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That the letter of plaintiff's solicitors to C. & Co. contained an unqualifie d
acceptance of the terms proposed in A .'s letter to C . & Co., and did
not import the proposal of a fresh term .

APPEAL from the decision of MoRRISON, J ., in an action tried

before him at Vancouver in December, 1905 .

The plaintiff's claim was for specific performance of an
alleged agreement in writing for the sale of certain real propert y

in the City of Vancouver for the sum of $13,000 .

Clark & Co ., a Vancouver real estate firm, cabled to the de-

fendant, who was residing in England, enquiring the lowest cas h

price he would take for his lot. Defendant replied "$13,000

net . " Clark & Co. then cabled him " Best offer I can get twelv e

thousand dollars net to you; can I accept? " There was no reply

by defendant to this message, which was dated the 9th of Jan-
uary, 1905. On the 25th, Clark cabled defendant that he ha d
sold the lot for $13,000 net, that a deposit of $500 had bee n
paid, and asking confirmation by cable . The receipt contained
the words " Subject to confirmation of owner ." Defendant on
the 27th cabled " Writing acceptance," and on the 2nd of Feb-
ruary sent the following letter :

"I am in receipt of your cablegram dated January 26th, offering m e
$13,000 cash for my property on Hastings Street lately occupied by MacKa y
as a Hardware Store . I answered your cable (writing acceptance) m y
reason for doing this was I wanted it distinctly understood that I coul d
not complete the deal until I returned which may not be until April . It
would be impossible to close before as the title deeds belonging to th e
property were left in Toronto . I will accept the offer on the following
terms that is, the adjustments to be calculated to the first of April . Afte r
that time the purchaser can collect the rents . The premises are leased for
a year from last fall . Kindly make it known to the purchaser so that
there will not be any misunderstanding, be sure and tell the purchase r
that I cannot give him possession of the premises, he will simply have to
accept the present tenant, of course I accept the Thirteen thousand dollar s
net, cash offer, with the understanding that I am not to be called upon t o
produce or procure any title papers other than these in my possession, n o
doubt you have explained all the details to your client . I may state that
the title to the Hastings Street property was accepted by Davis, Marshal l
& Macneill acting for Hull .

" Kindly write and let me know if your client accepts these terms, a s
other parties have written and cabled me for price .

" Your prompt attention will greatly oblige ."

MORRISON, J .

190 6

Feb. I .

FULL COUR T

July 31 .

C A LOR I

U .

A NDREwS

Statement
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MORRISON, J. Clark & Co. handed this letter to plaintiff's solicitors, wh o

	

1906

	

wrote them the following letter :

	

Feb . 1 .

	

" Find enclosed herewith copy of letter of F . T . Andrews to you i n
— regard to the sale of his Hastings Street property to Mr . Calori . We have

rum. COURT retained the original letter pursuant to your kind permission and will

July 31 . thank you to confirm the terms suggested by Mr . Andrews to him by
	 letter . It will be quite satisfactory to Mr . Calori to take the property over

CALORI subject to the tenancy and so far as the question of title deeds is concerned

	

v .

	

we accept unreservedly the stipulations made by Mr . Andrews. We are
ANDREWS

ready at any minute to pay this money over to Mr . Andrews as soon a s
proper title is evidenced to our satisfaction and we shall be obliged if yo u
will ask Mr . Andrews to have such title deeds as are in his possession for -
warded here with a solicitor's abstract to enable us to examine into th e
title fully . "

This letter was forwarded to defendant by Clark & Co.

together with the following :
" Yours of Feb. 2nd confirming sale of lot on Hastings Street to A .

Calori received .
" We enclose letter from Mr . Calori's solicitors accepting the whole o f

your conditions and stipulations unreservedly so that the deal will b e
completed immediately on your arrival April 1st . You will notice that
Mr. Calori's solicitors ask to have title deeds forwarded so that they may
examine title .

" Your letter is now in their possession and the money $13,000 net t o
you, is awaiting the signing of necessary papers . If you do not execute
the deed we sent kindly send the same back to us or bring with you whe n
you come .

Statement

	

"Hoping to see you April 1st . "
This was acknowledged by defendant on the 21st of March a s

follows :
" Re my Hastings Street property .
"I am in receipt of your favour of the 23rd ult . It will be impossible for

me to do anything further in the above matter until I return .
" I hope to sail for Canada on the 6th of April and as I have some busi-

ness to attend to at Ottawa, I will not be in Toronto until the latter par t
of April . I will write you as soon as I arrive at Toronto . I am writing
my agent at Vancouver to continue to collect the rents . I stated in my
previous letter that all adjustments would have to be made to the first o f
April, providing the deal is closed. The title papers that I got belongin g
to the above property are deposited in a vault in Toronto . "

Defendant took no further steps in the negotiations .

On this state of facts the parties went down to trial, and

MORRISON, J., gave jtadgmen for plaintiff', but did not hand

down any written reasons .
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The appeal was argued at Victoria on the 6th and 7th of MoRRIsoN ,

June, 1906, before HUNTER, C .J ., IRV ING and DUFF, JJ . 1906

Feb . 1 .

Cowan, K.C., and Reid, for appellant (defendant) : There
was no concluded agreement between the parties ; this transac-

FULL COURT

tion never passed beyond the treaty stage ; the parties were July 31 .

merely negotiating. Plaintiff, to succeed, must shew that there CALORI

is a contract concluded between the parties, and that there is a
ANDREW S

note, a memorandum in writing, of that contract sufficient t o
satisfy the requirements of the Statute of Frauds : Hussey v.
Horne-Payne (1878), 8 Ch . D. 671, (1879), 4 App . Cas. 311 .
There is no evidence that Clark had any authority to make a
contract binding upon the defendant ; defendant's cablegram
that he would accept $13,000 net does not confer upon th e
agent power to enter into a contract for the sale of the property :
Hamer v . Sharp (1874), L.R. 19 Eq. 108, 44 L.J ., Ch . 53 at p . 55 ;
Ryan v. Sing (1884), 7 Ont. 266 ; Wilde v . Watson (1878) ,
1 L.R. Ir. 402 . Defendant's cablegram that he is writing accept-
ance is not an unqualified or any confirmation of the authorit y
assumed by Clark in accepting the deposit of $500 . " If you
adopt [a man] as your agent on your own behalf, you must adop t
him throughout, and take his agency cum onore " : Hovil v. Pack
(1806), 7 East, 164 at p . 166 ; La Banque Jacques-Cartier v. La
Banque d'Epargne de la Cite et du District de Montreal (1887),
13 App. Cas . 111, 57 L.J ., P.C. 42 at p . 46 ; Marsh v. Joseph (1897), Argumen t

1 Ch . 213, 66 L .J ., Ch . 128 at p . 135 . Defendant's answer "writin g
acceptance " did not constitute an offer which upon acceptanc e
by the plaintiff would have created a contract to sell : Harvey
v. Facey (1893), A .C . 552 . Even if defendant's answer consti-
tuted an offer, it was revoked by plaintiff's subsequent offer o f
$12,000 : Hyde v . Wrench (1840), 3 Beay . 334 ; and the cable -
gram sent by Clark that he had sold for $13,000 could not oper-
ate as an acceptance reviving such offer . An acceptance mus t
be unqualified : Dyas v. Stafford (1882), 9 L.R. Ir . 520 ; Holland
v . Eyre (1825), 2 Sim. & S. 194 ; Honeyman v. Ilfarryat t
(1857), 6 H .L. Cas . 112 ; Crossley v . Maycoch (1874), L .R. 18 Eq .
180 ; Ryan v . Sing (1884), 7 Ont . 266 ; Culverwell v . Birney
(1887), 14 A.R. 266 ; McIntyre v . Hood (1883), 9 S .C.R. 556 .
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MoRRISON, J . Correspondence, without parol evidence, is insufficient t o
1906

	

identify the purchaser .

Feb . 1 .

	

On the 2nd of February, 1905, the defendant was ignoran t

FULL COURT that any contract had been executed by Clark, and the onl y
description of the purchaser then contained in the correspond -

July 31 .
	 ence was that of "client " : Skelton v . Cole (1857), 1 De G. & J.

CALORI 587 ; Jarrett v . Hunter (1886), 34 Ch. D. 182 ; Thomas v. Brown
v .

ANDREWS (1876), 1 Q.B.D. 714 ; Mabel- v . Penslcalski (1904), 15 Man. L.R.
236. See also, as to description, Champion v . Plummer (1805) ,
8 R.R. 795 ; Smith v . Sunman (1829), 33 R .R. 259 ; White v .
Tomalin (1890), 19 Ont. 513 ; McIntosh v . Moynihan (1891), 18
A.R. 237. On the point of acceptance, see Harvey v. Facey
(1893), A.C. 552 at p. 555. He also cited' Trimble v. Hill
(1879), 49 L.J ., P .C . 49 at p . 51 ; Attorney-General v. Dean and

Canons of Windsor (1860), 8 H.L. Cas. 369 at p . 392 ; Bristol
and Swansea Aerated Bread Co . v . Maggs (1890), 59 L.J ., Ch .
472 ; Queen's College v . Jayne (1905), 10 O .L.R. 319 ; Bellamy
v. Debenham (1890), 45 Ch . D. 481 .

Even though there be a contract and a sufficient memorandu m
thereof, still the rule is that the remedy by specific performanc e
is not a matter of course, but a relief in the nature of indulgence ,
and it is within the discretion of the Court to withhol d
such relief : Harris v . Robinson (1892), 21 S.C.R. 390 ; Coven-

Argument
try v. McLean (1892), 22 Ont. 1 ; Goring v . Nash (1744), 3 Atk.

186, per Lord Hard wicke at p. 188 and Powell v . Lloyd (1828) ,

31 R.R. 598 .

For example, the relief will be withheld if there is any uncer-
tainty as to the terms of or the parties to the contract and th e
parties will be left to their remedy at law : May v. Thomson

(1882), 51 L.J ., Ch . 917 ; or the mere existence of a bona .fide

dispute : Clowes v . Higginson (1813), 1 V . & B. 524 ; Griffin v.

Coleman (1873), 28 L.T.N.S. 493 .

There was a secret commission to Clark from plaintiff, whic h

disentitles the latter to a decree : Panama and South Pacific
Telegraph Company v . India Rubber, Gutta Percha and Tele-

graph Works Co. (1875), 10 Chy. App. 515 ; Ex parte Bennett

(1805), 10 Yes . 381 .
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Martin, K.C., and Bird, for respondent (plaintiff) : There is MoRRISON, J .

here a clear contract. Andrews made a new offer, and all the

	

190 6
letters are connected shewing who the purchaser was . Hussey

v . Horne-Payne, supra, is distinguishable from this .

As to secret commission, that is a question of fraud. In all

the cases in which relief has been refused on this ground, th e

court has been satisfied that one of the parties bribed the agent

of the other. There is nothing of that kind here ; Andrews'

stipulation that he would take $13,000 net shewed that he

understood Calori was to pay the commission. There was

nothing wrong in that .

[DUFF, J . : It is one thing to say there was nothing wrong ,

and another to say there was not even the incipiency o f

agency . ]

Clark assumes to act on Andrews ' behalf without any auth-
ority whatever . Exhibit 5 (the receipt for deposit of $500 ,

" subject to confirmation of owner ") is not signed by Clark a s
Andrews ' agent .

[DUFF, J . : In that document Clark holds himself out as

Andrews ' agent . ]

No ; Andrews is not bound by that. That was a personal

matter : an unwarranted intrusion into a business he had
nothing to do with .

[Per curiam, : Where and how is that $500 disposed of ? ]

He simply held that to hand it over to Andrews if he rati-
fied the deal .

[HUNTER, C .J . : As to a sufficient memorandum under the
Statute of Frauds, can you bundle together a lot of letters and
call them a sufficient memorandum ? ]

One document is signed ; he receives and assents to it, an d

then all the other documents may be referred to in that connec-
tion.

[HUNTER, C .J . : Andrews has always taken the position tha t
Clark was Calori 's agent ; how, therefore, are you to bin d
Andrews by anything Clark says ? ]

Clark was his agent on the 2nd of February, by his letter ;
we start with the Correspondence of that date ; but we must

Feb. 1 .

FULL COURT

July 31 .

CALORI
V .

ANDREW S

Argument
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MoRRISON, J . look at the whole correspondence to see the real position o f

1906

	

affairs .

	

Feb . 1 .

		

[HUNTER, C .J. : But if there is nothing on the face of tha t

ror i, COURT
correspondence to spew whom Clark was acting for, how do you
satisfy the statute ? ]

	

July 31 .

	

Clark was never authorized by Calori to do anything for

CALORI him ; and under the statute a person must be authorized . Now

"'ANDREwB we submit that Andrews did authorize Clark to convey ne w
terms to Calori : Buxton v . Rust (1871), L .R. 7 Ex . 1 .

Cur. adv. vult.

31st July, 1906 .

HUNTER, C.J . HUNTER, C .J ., concurred in the reasons for judgment of
DUFF, J .

IRVING, J . : The defence on which I think the defendant i s

entitled to succeed is that of the Statute of Frauds .

The defendant, who was residing in England, received fro m
Messrs . Clark & Co. a cablegram enquiring the lowest pric e

he would accept for a lot in Vancouver, to which he replie d

$13,000 net. Messrs. Clark & Co . cabled that $12,000 was the

best price obtainable, and asked authority to close at that figure .
To this cablegram the defendant, who had not in any way

authorized Clark to act for him, made no reply . Some ten days

later Clark & Co. cabled that they had sold the lot for $13,00 0
net, to which the defendant replied 2nd February :

"I am in receipt of your cablegram offering me $13,000 net .
The plaintiff had at this time paid a commission to Clark ,

who was doing all he possibly could to bring about the sale .
IRVING, J .

When Andrews wrote on the 2nd of February he expresse d
himself satisfied with the price, but did not mention th e

name of the purchaser. He inserted certain stipulations which

made his letter a new proposal . The plaintiff's solicitor accepted

this offer, whether unconditionally or conditionally I need no t

stop to discuss. I shall assume that there was an unconditional

acceptance, in which the name of the purchaser was duly men-
tioned, signed by the purchaser, but the defendant says that h e

has signed nothing which directly, or by sufficient reference, set s

out who the purchaser is .
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The letter of 21st March does not contain Calori's name . uoRRisoN, J .

It acknowledges receipt of Clark 's letter of 23rd February, in

	

190 6

which Clark says : " Yours of 2nd February confirming sale to Feb . 1 .

Calori received," etc . Now, as a matter of fact, the letter di d

letter of 23rd February would be a sufficient memorandum to 	 July 3 1

satisfy the Statute of Frauds if Clark had authority from CAIoR m

Andrews to sign such a memorandum, but in my opinion he had ANDREW S

none. He was, as I have already said, in receipt of a commis-
sion from Calori, and Andrews persistently refused to recognize

him as his agent .
I am unable to find in the whole correspondence a memor-

andum of the agreement authenticated by the defendant's signa-

ture . The statutory evidence of the existence of the contrac t
is missing . The omission may have been accidental—it prob-

ably was—or intentional, but the defendant has a right to say :
" You have no sufficient memorandum of the agreement signe d

by me, and I am not bound ." He, in fact, did say : " It will be
impossible for me to do anything further in the matter of th e

sale of my property until I can return to Vancouver . "

The authorities on this question of the sufficiency of the IRViNO, I .

memorandum are numerous, but not one of them has held that th e
mere admission of the receipt of a letter can be construed int o
an acknowledgment that the letter so received correctly state s
one of the terms of the contract . The governing principle is
that there must be over the signature of the person to b e
charged, or his lawfully authorized agent, an admission o r
recognition of the pre-existing contract .

The letter of 21st March neither affirms nor disaffirms th e
agreement. It says simply, I have your letter of 23rd February,
and the matter must rest until I can reach Vancouver .

On this ground I would allow the appeal .

DUFF, J . : Two questions are raised by this appeal, first, was
there a concluded agreement between the parties ; and second ,
if so, is there a sufficient memorandum of it to satisfy the DUFF, -7 .

requirements of the Statute of Frauds .
On the first question Mr . Cowan argues that at the time the

FULL COURT
not mention Calori 's name, nor did it confirm any sale . The
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MORRISON, J . defendant refused to complete, the parties had not passe d

1906

	

beyond the stage of negotiation. The dispute upon this poin t

Feb. 1 . is to be determined by an examination of the correspondence i n

evidence, beginning with the cable message of the 6th of Jan -
FULL COURT

-nary, 1905, from Clark to Andrews, and terminating with th e
July 31 . letter of May 19th, 1905 [stating that he is leaving for the

CALORI west and is bringing with him all the title papers], fro m

ANDREWS Andrews to Clark . Mr. Cowan,, indeed, sought to support hi s

contention by reference to conversations which occurred afte r

the close of the correspondence . Of these oral communication s

(assuming the correspondence to disclose a concluded bargain) i t

is, I think, sufficient to say that they appear to me to hav e

related to the legal effect of that bargain and the mode of carry-
ing it out, and not to be fairly open to be characterized as th e

continuing of an unsettled negotiation.

In my opinion, Andrews ' letter of the 2nd of February (read

with Clark 's message of the 25th of January), and the letter o f

the 22nd of February from the plaintiff 's solicitors to Clark

constitute a contract between the plaintiff and the defendant.

By his letter of the 2nd of February, Andrews authorizes Clar k

to communicate to the plaintiff his acceptance of the proposa l

described in the message referred to, subject to certain specifie d

conditions (viz. : that the property shall be accepted subject to

an existing tenancy ; that the 1st of April shall be fixed for the
DUFF, J . date of completion, when the purchaser is to be let into receip t

of the rents ; and that the defendant shall not be called upon t o

produce or procure any title papers other than those in hi s

possession) ; and requests Clark to ascertain and advis e

Andrews whether the plaintiff will accept these proposed addi-

tional terms. I cannot construe this letter as anything but a

proposal to enter into an agreement for the sale of the propert y

described on the terms mentioned . It is not a proposal to open

negotiations on the subject of a sale ; it is a present proposal of

a contract of sale to be presently accepted or refused. Mr.

Cowan relied strongly upon the sentences :

" I wanted it distinctly understood that I could not complete the deal ,
which may not be until April . It would be impossible to close before a s
the title deeds belonging to the property were left in Toronto ."
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FULL COUR T
April the concluding of the agreement, it seems impossible to

reconcile it with the language of the letter, or with the ante- July 31 .

cedent communications. The acceptance (the letter of February CALORI

22nd from the solicitors to Clark) affords the defendant a more ANDREWS

favourable topic ; but a critical reading of it confirms my firs t

impression, namely, that it contains an unqualified acceptanc e

of the terms proposed in Andrews' letter to Clark .

The question whether the language of this letter imports th e

proposal of a fresh term is purely a question of construction .

One must read it with the letter to which it is a reply, and

ascertain whether it expresses an unconditional acceptance .

Consider the course of the communications : Andrews in hi s

letter to Clark authorized the latter to communicate with the pur -

chaser, and to ascertain from the purchaser his views as to the

terms proposed, and then to communicate the purchaser 's reply

to him. This letter Clark handed to the purchaser's solicitors ,

and in response the letter under consideration was written. It

opens by stating " We will thank you to confirm the terms sug-

gested by Mr. Andrews to him by letter . " That is, of course, an

unconditional acceptance (and a request to Clark to communi -

cate to Andrews an unequivocal acceptance) of the terms pro- DUFF, J .

posed by Andrews. The letter then deals with two of the

stipulations mentioned in Andrews ' letter—those, namely, relat-

ing to the tenancy and the title deeds ; and having assented to

them in terms, proceeds :
" We are ready at any minute to pay this money over to Mr . Andrew s

so soon as a proper title is evidenced to our satisfaction and we shall b e
obliged if you will ask Mr. Andrews to have such title deeds as are in hi s
possession forwarded here with a solicitor's abstract to enable us to exam-
ine into the title fully . "

Does this sentence qualify the acceptance of Andrews' term s
contained in the earlier part of the letter, or the introduction o f

a fresh term ? In my opinion, it has nothing to do with the
terms of the agreement, but should be, and can reasonably b e

read only as indicating the suggestions of the writers in thei r

I am unable to doubt that this passage refers to the completion MoRRISON, J .

of the sale by the delivery of the conveyance and the payment

	

190 6
of the purchase money . In that sense it harmonizes with the Feb. 1 .
whole letter ; in the sense proposed, namely, as postponing until -



246

	

BRITISH COLUMBIA REPORTS.

	

[VOL .

MORRZSON, a . character of solicitors for the purchaser respecting the step s
1906

	

to be taken towards the completion of the sale . The writer s
Feb . 1 . are not discussing the acceptance or the terms of the accept-

ance ; they are discussing that which follows a concluded

duly 31 .
making of the title ? In the ordinary course the purchas e

CALORI money would be paid when the solicitors for the purchaser
ANDREWS should satisfy themselves respecting the vendor's title . The

solicitors, speaking in that character, inform the vendors tha t
the purchase money is in their hands ; that they are ready to
pay it over so soon as a title shall be manifested, and suggest
steps to be taken to expedite the examination of it . To my
mind, it means plainly : we on the part of the purchaser are pre -
pared to carry out the agreement at once so soon as you, the
vendor, have satisfied the condition of the purchase, namely,
that you shall appear to have a title to the property sold . In
the face of the statement that " we accept unreservedly th e
stipulations " relating to title deeds, the suggestion that the last
sentence in the letter proposes any modification of these stipu-
lations is hardly susceptible of discussion. Nor does the refer-
ence to a solicitor's abstract affect them . Andrews had stipu-
lated that he should not be called upon to produce or procur e
any " title papers " other than those in his possession . It seems
quite clear that under an acceptance simpliciter of this term

DUFF, J . Andrews could not have escaped the obligation to provide a
solicitor 's abstract . But assuming that to be doubtful, I canno t
regard the request by the solicitors to be furnished with a
solicitor's abstract as importing any qualification of the accept-
ance. In any case, there was nothing to s pew that the vendor
was not in possession of a solicitor's abstract .

It is material, further, that the letters of the 2nd of February
and the 22nd of February be read in the light of the communi-
cations which preceded them . The first of these letters was i n
response to a communication from Clark conveying wha t
Andrews treated as, and what in substance was, a proposal fro m
the plaintiff. That proposal was encumbered by no condition s
whatever respecting the examination of the title ; and the sol e
question remaining to be dealt with on behalf of the purchase r

FULL COURT

agreement, namely, the payment of the purchase money and the
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sufficiently explicit.

Mr . Cowan argued that the decision of the Court of Appeal CALOR I

in Hussey v . Horne-Payne (1878), 8 Ch . D. 670 must be taken AND'RREW S

to furnish the rule governing the construction of the letter of

the 22nd of February. I do not think that decision can be
regarded as an authority on the point upon which it proceeded .

Lord Cairns did not agree with the reasons of the Court o f
Appeal ; and although Lord Selborne did not discuss them, h e

seems to have agreed with Lord Cairns ' view. (See Chipper-
field v . Carter (1895), 72 L.T.N.S . 487 at p . 488, per Wright, J .) ;

and the rule seems to be that where the House of Lords o n

appeal from the Court of Appeal sustains the Court of Appeal ,

but for different reasons, the reasons given by the Court o f
Appeal are to be taken to be disapproved : Hack v. London

Provident Building Society (1883), 23 Ch . D. 111 . Moreover,
judicial decisions upon the construction of words in forma l
documents which are not terms of art are not generally to b e
regarded as authorities governing the construction of simila r
words in other documents of a like character : Grey v . Pearson

(1857), 6 H.L. Cas. 61 at pp. 106 and 108 ; and questions as to DUFF, J .

the effect of such documents are purely questions of construc-

tion : Rossiter v. Miller (1878), 3 App. Cas . 1 ;124 at p . 1,152 .
The document under consideration in Hussey v . Horne-Payn e
differed widely from that before us. There the acceptance was
expressly conditioned on the approval of the title by the pur-
chasers ' solicitors . The question argued both in the Court of
Appeal, and in the House of Lords, was whether such a condi-
tion added anything to what the law would imply from a n
acceptance sinipliciter . Here, for the reasons I have given, m y
view is that the reference to the vendor 's title cannot be read as
modifying the unqualified assent to the vendor's terms found i n
the letter when read as a whole.

I have still to deal with Mr . Cowan ' s argument based upon

in reply to the letter of the 2nd of February, was whether the xoxxisox, J .

purchaser would agree to the additional terms proposed by

	

190 6

Andrews in that letter. Upon that question the letter of the Feb . 1 .

22nd of February (although its unnecessary elaboration offers a
FUL7 . COURT

tempting field for the exercise of critical ingenuity), is, I think,
July 31 .
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MORRISON, J . subsequent correspondence . Now, this correspondence may

1906

	

properly be looked at for certain purposes. It may be looked at

Feb. 1 . for the purpose of ascertaining whether notwithstanding th e
existence of documents which bear the appearance of a con-

July 31 . letter of 22nd February, points of negotiations still unde-

CALORI cided between the parties not referred to in the written corn-

ANDREWS munications ; or it may be looked at to ascertain whether both
parties concurred afterwards in treating the preceding commu-

nications as amounting only to an unconcluded negotiation . But
where a definite offer in writing, intended to include all th e
terms of a proposed agreement, is accepted in terms, I do no t
see on what principle the offeror alone can, by introducing fres h

topics of negotiation, or some qualification of his offer, dissolv e
a vinculum jwris already established . There is nothing in th e

speeches of the Lords in Hussey v. Horne-Payne to countenance
such a contention. The principle of the decision is shortly

stated by Lord Selborne in the House of Lords (1879), 4 App.
Cas. 311 at p . 323 :

" And it appears to me that no such contract ought to be held estab-
lished, even by letters which would otherwise be sufficient for the pur-
pose, if it is clear, upon the facts, that there were other conditions of th e
intended contract, beyond and besides those expressed in the letters ,
which were still in a state of negotiation only, and without the settlemen t
of which the parties had no idea of concluding any agreement . "

DUFF, J . To the same effect is the language of Lord Cairns at p . 320 .
Neither Lord Cairns nor Lord Selborne says anything which sup -

ports or suggests the view that either party can, by starting

fresh negotiations after a contract has been concluded, reope n
that contract without the consent of the other ; and that view,

in my opinion, is alike opposed to principle and authority :

Bellamy v . Debenham (1890), 45 Ch . D. 481 at pp . 492-5 .

Now, in this case it cannot be argued that at the date of th e
letter of 22nd February there were any unsettled points o f
negotiation not disclosed by the correspondence, because the
negotiations are contained in the correspondence ; nor can it be
argued that in the subsequent correspondence the plaintiff
treats the letters in question as amounting to anything less than
a concluded agreement. Indeed, the plaintiff's conduct from th e

FULL COURT
eluded agreement, there were at the time of the writing of the
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date of his acceptance onward unequivocally confutes the sug- MORRISON, J .

gestion that at any time after that date he treated the business

	

1906

as still in the stage of negotiation .

	

Feb . 1 .
Nor can I read the defendant's letter of the 21st of March as

FULL COURT
treating any term of the agreement as still open to negotiation .

	

—

The phrase " providing the deal is closed " when read with the July 31 .

previous letters is plainly seen to refer to the completion of the CALOR I

sale. In that sense he uses similar words in his letter of the ANDREW S

2nd of February ; and in that sense a similar phrase is obviousl y

used by Clark in his letter of the 23rd, to which the letter unde r

discussion is a reply. The defendant had, in his letter of th e

2nd of February, guarded himself against assuming any obli-
gation to supply the deficiencies in his title ; if it should prov e

defective, the purchaser was not bound to accept it, and the sal e
might not be completed . It is, I think, to this contingency that

the phrase in question relates .
There remains the question arising out of the Statute o f

Frauds. The point made by Mr . Cowan is that there is no
memorandum authenticated by the signature of the defendan t
containing the name or a sufficient description of the plaintiff a s
a party to the contract.

I am disposed to think that the letter of the 21st of March suffi -
ciently recognizes the correspondence beginning with the message
of the 25th of January and including the letters of the 22nd and
23rd of February, written by the solicitors and Clark respect-
ively (in which the plaintiff is named as the purchaser) as contain -
ing the terms of an agreement between him and the plaintiff I
think also there is much to be said in support of the view tha t
the letter of 2nd February constituted Clark the agent o f
Andrews to inform Andrews of the answer given by the pur-
chaser to the proposals contained in that letter ; with the conse-
quence that Clark's letter of the 23rd of February may be taken t o
be signed by the authority of the defendant . There is nothing ,
I think, extraordinary in the view that a person in Clark's
occupation should, in a negotiation such as he was conducting ,
be empowered to act alternately as the agent of, each of th e
parties, or for that matter, at one and the same time as the
agent of both . In each case it would be a question whether a

DUFF, J .
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MoERmsox, J . particular act should be treated as the act of one or the other, o r

1906 as done by Clark on his own responsibility without the auth -

Feb.l . ority of either . The letter of the 23rd of February may, I

think, be fairly treated as written by Clark with the authority ,
FULL COURT and on behalf of the defendant,

July 31 .

	

Now, it is settled law that to constitute a memorandum withi n

CiALORI
the Statute of Frauds it is not necessary that the documen t

ANDREWS
should be written with the object of attesting or verifying the

agreement : In re Hoyle (1893), 1 Ch . 85 at pp. 98, 99, 100 ; or

that the agent 's authority (where the signature of the agent i s

relied upon) shall be an authority to sign a record of the con -

tract. as such : John Griffiths Cycle Corporation, Limited v .

Humber & Co., Limited (1899), 2 Q .B. 414 at p . 417 . It is suffi-

cient on the one hand if the document contain a recognition of

the terms of the agreement in fact, and, on the other, if in fact

the agent had authority to sign it for any purpose .

It is hardly open to discussion that the letter of the 23rd o f

February, read as it must be with the letter of the 2nd of Feb-
ruary, and the cablegram of the 25th, supplies all the element s

of a good memorandum under the statute .
I prefer, however, to rest my decision of this question upon

neither of these grounds, but upon the message of the 25th of

January, read with the letter of the 2nd of February . These ,

in my opinion, contain a description of the plaintiff as the pur -
DUFF, J . chaser sufficiently definite to enable any tribunal to identif y

him with certainty. The rule of law governing the point i s

stated in Rossiter v. Miller (1878), 3 App . Cas . 1,124, by Lord

Cairns at pp. 1,140-41 :

" In point of fact, my Lords, the question is, is there that certainty
which is described in the legal maxim id certain est quod cerium reddi

potest . If I enter into a contract on behalf of my client, on behalf of my
principal, on behalf of my friend, on behalf of those whom it may concern ,
in all those cases there is no such statement, and I apprehend that i n
none of those cases would the note satisfy the requirements of the Statute
of Frauds . But if I, being really an agent, enter into a contract to sel l
Blackacre, of which I am not proprietor, or to sell the house No . 1, Port-
land Place, on behalf of the owner of that house, there, I apprehend, is a
statement of matter of fact, as to which there can be perfect certainty, and
none of the dangers struck at by the Statute of Frauds can arise ; and I
should be surprised if any authority could be found, and certainly none
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has been produced, to say that a contract under those circumstances MoRRlsox, J .

would not be valid . "
By Lord O'Hagan at p. 1,147 :

	

1906

" On the second point, all the learned judges in both the courts below Feb . 1 .

have been of one opinion, in favour of the appellants, and I have no doub t
that that opinion is correct . The parties to a contract in writing must, n o
doubt, be specified, but it is not necessary that they should be specifie d
by name. The whole course of decision and practice shews that it is not .
If they are so indicated, by description or by reference, as to be ascer-
tained, or certainly ascertainable, the exigency of the statute in tha t
respect is satisfied."
And by Lord Blackburn at p . 1,153 :

" It is enough if the parties are sufficiently described to fix who the y
are without receiving any evidence of that character which Sir Jame s
Wigrarn in his Treatise calls evidence ` to prove intention as an inde-
pendent fact .' "

Now, the letter of the 2nd of February refers to and incor -
porates the message of the 25th of January and the expression s
" your client " and " the purchaser " in the letter must be rea d
as importing the terms of the message ; thus expanded, they
signify "your client who has paid a deposit of $500 on the pur-
chase of " the property on the terms mentioned . Now, the fac t
is that on the day on which the message was sent the plaintiff
paid Clark, who sent the message and to whom the letter of th e
2nd of February was addressed, the sum of $500 and receive d
from Clark a receipt which reads as follows :

"25 January, 1905 .
" Received of A . Calori the sum of $500 .00 Five hundred deposit on

lot 24, block 8, D 196, on purchase price of $13,000 .00 (net to F . T .
Andrews) . Subject to confirmation of owner . Title being satisfactory . "

Can it be disputed that there is here " that certainty described "

in the maxim quoted by Lord Cairns, or that the purchaser is
" so indicated by reference " as to be " certainly ascertainable "
in the language of Lord O'Hagan ; or that he is sufficiently de -
scribed to fix who he is without receiving independent evidenc e
of intention as a matter of fact, in the language of Lord Black -
burn ?

If the description stopped with the words " your client " i t
would hardly need the authority of Lord Cairns to prove it s
insufficiency ; but the further iiulicia supplied by the messag e
and the receipt take it out of the category of the equivocal .

FULL COUR T

July 31 .

CA LOR I
V .

ANDREW S

DUFF, J .
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MORRIBON, J . It might be argued that there might be more than one suc h

1906

	

payment, and more than one such receipt. That is the argu -

Feb . ] . ment which was rejected by Farwell, J ., in Carr v. Lynch

(1900), 1 Ch . 613 ; where a memorandum signed by the vendo r
FULL COURT

not naming the purchaser was held to describe the latter suffi -
July 31 . ciently by reason of the fact that the memorandum contained a

CALORI receipt for £50 paid on its date. "In this case, " said Farwell, J . ,

r '

	

at p. 615, " it is plain on the memorandum that the lease is to
ANDREWS

be granted to the person who paid the £50 . " Here, the letter of

the 2nd of February identifies the purchaser as the person wh o

had paid Clark the $500 mentioned in the message of 25th

January. So in Ryan v. United States (1890), 136 U.S. 68 ,

referring to a memorandum containing a description of propert y

which gave the number of the sections, but omitted the town-

ships and ranges, Harlan, J., in delivering the judgment of the

DUFF, J . Court, said :
" It is well said by the Solicitor-General that, in the absence of any

evidence to shew it, or to raise doubt upon the subject, the presumption i s
not to be indulged that Ryan owned, in or near the village of Sault Ste .
Marie, two tracts of land in different townships and ranges which woul d
answer the description of southwest quarter of southwest quarter of sec-
tion 6, and southeast quarter of southeast quarter of section 1 . "

The appeal should be dismissed with costs .

Appeal dismissed .
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HILL v. HAMBLY AND ANOTHER .

Practice—Adding parties—Consent of parties added as plaintiffs—Consen t
signed by attorney—Sufficiency of power—Trial of action before refere e

—Powers of referee as to amendments—Reviewin g referee ' s order .

An action, involving mainly the taking of accounts, was referred to th e
District Registrar, the referring order giving that officer all the power s
of a judge as to certifying and amending . On this authority the Dis-
trict Registrar, on application, added certain parties plaintiff, upo n
plaintiff filing a consent thereto of the parties so added . The writ o f
summons and statement of claim were afterwards amended .

Defendant Hambly took out a summons to strike out the amendment s
to the writ and pleadings on the ground that the amendments wer e
made without an order of the court or a judge thereof, and that as t o
the plaintiffs added, no proper consent signed by them had been filed .
The documents purporting to be consents were filed by the plaintiff
under a power of attorney authorizing him to sue for, recover an d
receive the amount of a certain judgment debt recovered in anothe r
action :

Held, that the action in which the consents were filed was a new action ,
that the power of attorney was, in the circumstances, insufficient, an d
that the amendments made in pursuance of such consents so file d
must be struck out.

Field, also, that the order conferring on the District Registrar power t o
amend, would also authorize him to add parties .

Held, also, that the application to strike out the amendments made by th e
District Registrar was not an appeal, but a substantive application t o
strike out certain amendments made by the District Registrar .

But, semble, on the authority of Hayward v . Mutual Reserve Association
(1891), 2 Q .B . 236, an appeal from the official referee lies to a judge i n
Chambers .

ACTION brought against the Sheriff and Deputy Sheriff o f
North Kootenay for moneys alleged to be in their hands pay-
able to the plaintiff, being the proceeds of certain execution s
recovered by the plaintiff and others in a number of different
actions against the Canadian Timber and Saw Mills, Limited .
The plaintiff's claim was in respect of his own judgment an d
also as assignee from the other judgment creditors . The action
was ordered to be tried before the Acting Registrar at Nelson

IRVING, J .
(In Chambers)

1906

July 25 .

HIL L
V .

HAMBLY

Statement
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IRVING, J . for the reason that it involved almost altogether the taking o f
(In Chambers)

accounts. The order referring the action gave the Actin g
1906

	

Registrar all the powers as to certifying and amending of a
July 25

'	 Judge of the Supreme Court . In pursuance of these power s
HILL

	

the Registrar made an order adding as parties plaintiff th e

HAMBLY various assignors under the assignments to the plaintiff Hill .

The consents in certain cases to being so added were signed o n
behalf of the proposed new plaintiffs by the plaintiff Hill pur-

porting to act under powers of attorney. The defendant
Hambly thereupon took out a summons to strike out the

amendments, and the application came up for hearing before
IRVING, J., at Victoria, on the 19th of July, 1906 .

The grounds of the application are sufficiently set out in th e
reasons for judgment .

25th July, 1906 .
IRVING, J . : This is an application on the part of the defend -

ants for an order to strike out certain amendments made to the

writ and pleadings herein by the plaintiffs on the 9th of April ,
1905 .

The defendants are Sheriff and Deputy Sheriff respectivel y

for North Kootenay .
Hill, and certain other creditors of the Canadian Timber and

Judgment Sawmills Company, obtained judgment against that Company .
Execution was issued, and the Sheriff realized some $5,260 .80 .
He paid to the plaintiff Hill the sum of S3,688,64, and charge d
for his own costs $500—$4,188 .64, and the amount due i s

$1,072 .16 .
On the 17th of December, 1905, MARTIN, J ., made an order

that this cause, being a cause in part consisting of matters o f
account which could not, in the opinion of the judge, be con-

veniently tried before a jury, or conducted by the court or it s
ordinary officers, be tried before the District Registrar of thi s
Court at Nelson, who by the said order was given all th e
powers as to certifying and amending as a Judge of th e
Supreme Court, and with power to direct judgment to be entered

and otherwise deal with the whole action.

J. H. Lawson, Jr., in support of the summons.
Barnard (for R. M. Macdonald), contra.
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On the 29th of March, 1906, the original plaintiff Hill, and IRVINQ, s .
(In Chambers )

the Sawmill Company, obtained from the District Registrar an —

order permitting certain persons to be added, namely, Kinman,

	

1906

Dunn, Teetzel and Burr, upon the plaintiff filing a consent in	
July 25 .

writing thereto of the parties so to be added. Certain docu-

	

HILL

ments, purporting to be consents, were filed, and the writ of HAMBLY

summons and statement of claim were afterwards amended

under the present style of cause on the 9th of April.
On the 26th of April the defendant Hambly took out a sum-

mons to strike out the amendments to the writ and pleadings
on the ground that the amendments were made without an order

of the court or a judge thereof, and that as to the four plain-
tiff's added, no proper consent signed by them had been filed .
The consents in question were signed by Hill who professed to
act under a power of attorney which authorized him to sue for ,

recover and receive and give effectual discharges for the sum
thereby assigned, that is to say, the amount of the judgmen t
obtained by these gentlemen whose names I have mentione d
against the Company . It is an old doctrine that powers o f
attorney must be construed strictly : Attwood v . Munning s
(1827), 7 B . & C. 278 . The decision of the Privy Council i n
Bryant, Powis, & Bryant v. La Banque du Peuple (1893) ,
A.C. 170, gives a very good illustration of this, Lord Mac-

naghten there saying at p. 177, tha t
" Where an act purporting to be done under a power of attorney is Judgment

challenged as being in excess of the authority conferred by the power, i t
is necessary to shew that on a fair construction of the whole instrumen t
the authority in question is to be found within the four corners of th e
instrument, either in express terms or by necessary implication ."

If the power of attorney relied on by the plaintiff be exam-

ined, it will be seen that it authorizes Mr. Hill to recover the
judgment debt obtained by the above named persons respectively

against the defendant.
The present action is a new action, distinct from the action i n

which the judgments which were assigned to the four person s
above named were obtained, and therefore the power of attorne y

is insufficient, and that the amendments must be struck out .
Mr. Barnard submitted that I had no jurisdiction to enter-

tain this application, and that the appeal from the District
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IRVING,

	

Registrar should have been taken to the Full Court . In the
(In Chambers)

first place, I would point out that this is not an appeal from the
1906

	

District Registrar 's decision, but a substantive application to
July 25

.	 strike out certain amendments made by him. Apart from that ,
HILL I think an appeal lies to a judge in Chambers on the authorit y

HAMBLY of Hayward v. Mutual Reserve Association (1891), 2 Q.B. 236 .
In that case, Bonsey, in reply for the defendants, contended tha t

the official referee was an officer of the court, and therefore the
court had an inherent jurisdiction to review the exercise of his
discretion, which jurisdiction, in the absence of any statemen t
or rule to the contrary was exercisable by a judge in Chambers .
Denman and Wills, JJ ., seem to have adopted that argument.
Wills, J ., said, " The official referee is an officer of the court, an d
as such is subject to the control of the court." Denman, J., said ,

"It is clear that the court has the power to set the officia l
Judgment referee right, and I do not think that either rule 48 or rule 4 9

of Order xxxvi. contains any language qualifying or inter-
fering with the language of rule 50." These three rules hav e

been omitted from our rules, but the judgment seems to turn on
the fact that the official referee is an officer of the court .

I think the order of MARTIN, J., conferring on the refere e
power to amend, would authorize him to add parties : see the

reasons of the Court of Appeal in Byrne v. Brown (1889), 2 2

Q.B.D. 657 .
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ESQUIMALT AND NANAIMO RAILWAY COMPANY MARTIN, J .

v. McGREGOR .

	

1905

Statute, construction of—Vancouver Island Settlers' Rights Act, 1904, B.C . Dec . 29 .

Stat . 1904, Cap . 54—Constitutional law .

	

FULL COURT

Section 3 of the Vancouver Island Settlers' Rights Act, 1904, enacts that

	

1906
upon application being made to the Lieutenant-Governor in Council, July 31 .
within twelve months from the coming into force of the Act, shewing 	
that any settler occupied or improved land within the said railway E. & N . Ry.
land belt prior to the enactment of chapter 14 of 47 Victoria (the Settle-

		

Co .
v .

ment Act), with the bona fide intention of living on the said land, MCGREGOa

accompanied by reasonable proof of such occupation or improvemen t
and intention, a Crown grant of the fee simple in such land shall b e
issued to him or his legal representative free of charge and in accord-
ance with the provisions of the Land Act in force at the time whe n
said land was first so occupied or improved by said settler .

Section 4 provides that the rights of such grantees shall be asserted b y
and defended at the expense of the Crown :

Held, reversing the decision of MARTIN, J ., that, notwithstandin g
the decision of the Privy Council in Hoggan v . Esquimalt and
Nanaimo Railway Co . (1894), A .C . 429, the Legislature considered
that there may be persons who have valid claims to lands within th e
Company's land grant, but who by reason of poverty or limited
means, are unable to assert their rights ; that it decided to enable
such rights, if any, to be effectively asserted by authorizing Crow n
grants in fee which grants would transfer any interest left in th e
Crown and throw the onus of the litigation on the Railway Company
while the rights, if any, of the grantee are to be upheld by the Prov-
ince, but that there is nothing in the operative clauses of the Ac t
which in terms purports to declare the title in the land to be in th e
Crown, or attempts to deprive the Company of any interest vested in
it under its patent from the Dominion .

Held, further, on the evidence, affirming the finding of MARTIN, J ., in this
respect, that the defendant had no legal authority for his entry upon
and occupation of the lands in question when he went upon them i n
1879, that he was never recorded as a pre-emptor, and that, therefor e
there was no valid alienation of the land in question taking it out of
the grant to the railway . There being no interest left in the Crown ,
in right of the Province, to convey, the grant given to the defendant b y
the Province was inoperative.

APPEAL from the decision of MARTIN, J., in an action tried befor e

him at Victoria on the 13th, 14th and 24th of October, 1905 .
Statement
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MARTIN, J.

	

The points in dispute are set out in the arguments and judg -

1905

	

merits in the case.

	

Dec . 29.

	

Luxton, K.C., for plaintiff Company .
FULL COURT A. E. McPhillips, K.C. (Heisterman, with him), for defendant.

1906

	

29th December, 1905.

	

July 31 .

	

MARTIN, J. : It must first be determined what the legal

E. & N . Ry. status of the defendant was at the time he entered upon an d

Co .

	

occupied the lands in question in 1879. This depends upon th ev .
MCGREGOR fact of their being reserved or not from settlement at that time .

By section 42 of the Land Act then in force, R.L.B.C. 1871 ,

No. 144, it is enacted that :
" The Governor shall at any time, and .for such purposes as he ma y

deem advisable, reserve, by notice published in the Government Gazette ,
or in any newspaper of the Colony, any lands that may not have been
either sold or legally pre-empted . "

And in pursuance of the powers thereby conferred a certai n
area on this Island, including said lands, was reserved, as set
out by the orders in council cited ; and that reserve, in m y

opinion, whatever its object, operated against the public gener-
ally, including those claiming rights under section 11 of th e

Terms of Union. The propriety of that valid executive ac t
cannot be questioned here.

Such being the case, the defendant at the time of the passin g
of the Act relating to the Island Railway, the Graving Dock ,

MARTIN, J . and Railway Lands of the Province, B.C. Stat . 1884, Cap. 1 4
(commonly called the Settlement Act because of the recital i n
its preamble that it was passed " for the purpose of settling al l
existing disputes and difficulties between the two Govern-
ments "), had no legal authority for his entry upon and occupa-

tion of Crown lands, and hence was merely what is commonl y
known in this Province as a " squatter " thereon ; though
" squatter " may be included in the term " settler " : Hoggan v.
Esquimalt and Nana'imo Railway Co. (1894), A.C. 429 at pp.
436-7. It is manifest that if the defendant is to be considere d

as being a squatter at that time, he can only save himself by
relying upon the Vancouver Island Settlers' Rights Act, 1904.

That is a statute of a very unusual kind, and it is a public an d
general one, and contains this exceptional section :
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" 4 . The rights granted to the settler under this Act shall be asserted MARTIN, J .

by and be defended at the expense of the Crown ."

	

1905
This gives a significant indication that the Legislature was Dec. 29.

aware that it was legislating in a manner quite out of the com -	

mon, and in a matter wherein litigation was to be expected, and FULL COURT

was prepared not only to confer unusual benefits, but to sup-

	

1906

port and assist the beneficiaries in their enjoyment of the rights duly 31 .

conferred .

	

E . & N . Ry.
Reading the Act with the preamble and this section as a key

	

Co .

to its true intent and meaning, and bearing in mind that as it is MCGREGO R

a public and general statute, statements of fact therein con-

tained must be accepted as being accurate (Attorney-Genera l

v. Ludgate (1901), 8 B.C. 242, (1904), 11 B.C. 258), I have no

doubt, after a careful perusal of it, what one of its chief objects

is, i. e ., to recognize squatters as being entitled to special right s

in the premises ; to treat them in fact as if they had been i n

occupation of unreserved Crown lands pursuant to the Lan d

Act. This view is especially supported by the first paragrap h

of the preamble referring to "certain persons . . . who

have been unable to obtain titles in fee simple to the lands occu-

pied by them," by the reference to certain " decisions of the

courts that the land was not open for settlement," and to th e

succeeding recital. There is, however, no doubt about the point ,

for the definition of the word " settler " in section 2 (b.) is clear

and far-reaching :

	

MARTIN, J .

"Unless the context otherwise requires :
"(b .) `Settler' shall mean a person who, prior to the passing of th e

said Act, occupied or improved lands situate within the said railway land
belt, with the bona fide intention of living thereon . "

This language includes the defendant, for I can see nothin g

in the context to warrant my excluding him, and he is there -

fore entitled to claim the benefit of the Act if he has conforme d

to the requirements of section 3, which he has done, and has

consequently received a Crown grant in fee simple " in accord-
ance with the provisions of the Land Act in force at the tim e

said land was first so occupied or improved by said settler ." It

is clear, to me at least, that the Legislature passed this peculia r

statute with the object of remedying some real or fancied hard -

ships which had been brought to its attention in consequence of
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MARTIN, J . the litigation referred to, and that it intended to implement an d

	

1905

	

put a new interpretation upon the Settlement Act, which shoul d

Dec . 29, place certain early squatters as well as others in an assure d

position as against all the world .
FULL COURT

It is admitted that the Legislature in dealing with " propert y

	

1908

	

and civil rights in the Province " is paramount because the y
July 31 . come within its exclusive control by virtue of the B.N.A. Act ,

E. & N. Ry . Sec. 92, Sub-Sec. 13. The learned counsel for the plaintiff no t

	

Co .

	

unnaturally protested a gainst the passage of legislation of this

	

z .

	

b

	

p `

	

n
MCGREGOR questionable class as being equivalent to confiscation of privat e

property, but as the Lord Chancellor recently said in Mussel -

burgh Real Estate Company v. Provost dc., of Musselburgh

(1905), A .C. 491 at p. 497 :

"Now, my Lords, it is said, and I think justly said, that it is contrar y
to the policy of Parliament to take away rights—to give anything in th e
nature of property to others without giving compensation for it . But I
think, on the other hand, it must be frankly admitted that where you ar e
dealing with public necessities and public security, Parliament does some -
times do that . As it has been pointed out, it does it with respect t o
roads, and I think it does it with respect to harbours also . "

Doubtless it is quite true, as the same counsel submitted ,
that where two constructions are reasonably open, the court wil l

lean to that which will not work an injustice . But where the
meaning is plain, as here, it is the duty of the court so to con -

strue it, and whatever may be the consequences that result, the y
MARTIN, J . form part of the burden of responsibility which the Legislatur e

deliberately assumed when it passed the statute presumably i n

the public interest. In regard to the point of there being n o

compensation for this appropriation, I have not overlooked Mr.
McPhillips' argument that lands in contiguous areas are to b e
made good to the Dominion in lieu of lands alienated, as pro -
vided by the 11th section of the Terms of Union, and by sectio n

5 of the Settlement Act . But it is at least doubtful if such pro -
visions have reference to the present case, because section 1 1

refers only to lands " which may be held under pre-emptio n

right or by Crown grant, " and the defendant did not originally

so hold. And section 5 is limited to " lands equal in extent t o
those alienated up to the date of this Act, " etc. It is not, how-

ever, strictly necessary to express a final opinion on this point,
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but I mention it to shew that I am not favourably impressed MARTIN, J .

with the contention that the plaintiff Company will be able as a

	

1905

matter of legal right to obtain compensation for the lands it has Dec. 29 .

been deprived of .
Such being my view of the matter, it is unnecessary to con-

FULL COURT

sider at length the question of the existence of the prior letters

	

1906

patent from the Crown in favour of the plaintiff Company July 31 .

under the Settlement Act, because, where the Legislature, with E . & N. Ry .

full knowledge thereof, declared by a public and general enact-

	

Co .

ment that others were entitled to antagonistic rights therein, MCGREGO R

the last word of the Legislature on the subject must prevail .

No authority, as might have been expected, could be found o n

the exact point, which differs radically from such cases a s

Victor v. Butler (1901), 8 B.C. 100, 1 M.M .C. 438 ; Alcock v .

Cooke (1829), 5 Bing . 340 ; or Great Eastern Railway Co . v .

Goldsnid (1884), 9 App. Cas. 927 ; but to my mind it presents

no practical difficulty . The peculiar result may, I think, als o

be regarded as somewhat akin to that in the Colonial Secretary

of Natal v. Behrens (1889), 58 L.J ., P .C . 98, viz ., there has been

without compensation, and by virtue of subsequent legislative
MARTIN, J .

authority, a lawful resumption of possession (here constructive )

of lands alienated to a subject, upon which the right of tha t

subject is pro tanto extinguished and reverts to the Crown :

p . 101 .
On the whole case, in the face of the Act, I cannot brin g

myself to say, as prayed, that the defendant has no right, titl e
or interest in the coal or timber on said lands, nor can I see how

he can be enjoined from working or felling the same .

It follows that there is no other course, in my opinion, ope n

to me than to dismiss the action with costs .

The appeal was argued at Vancouver on the 3rd, 4th and 5t h

of April, 1906, before HUNTER, C .J., DUFF and MoRRISON, JJ .

Buxton, KC., for appellant (plaintiff) Company .

[HUNTER, C . J ., to A. E. McPhillips, I .C., for respondent

(defendant) : If we are affected by the decision of the Privy

Council you can only rest your title to the land in questio n

under this Act . Is that your position ? ]

Argument
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MARTIN, J .

	

McPhillips : Except that the statute sets aside the decision

1905

	

of the Privy Council .

Dec. 29 .

		

[DUFF, J . : You rest on the state of facts as declared by th e
statute ? ]

FULL COURT
—

	

McPhillips : In the court below I went on two grounds ; the
1906

	

learned trial judge held with me on the statute, but I do no t
July 31 . want to be confined to that.

E . & N . Ry. Luxton : The land in suit was reserved from pre-emption

Co .

	

or sale in 1873 under powers contained in the Land Ac t
MCGREGOR then in force ; it was not, therefore, open to pre-emption

at the time defendant alleges he entered upon it in 1879 —
pre-emption could be of unreserved land only. This land

was included in the grant to the Dominion Government made by
47 Vict ., Cap. 14, and was granted to and is now held by th e
plaintiffs under grants from the Dominion pursuant to 47 Vict . ,
Cap. 6 (Dominion), and it was so vested in the plaintiffs at th e

time of the passing of Cap . 54 of 1904. Moreover, defendan t
admits that at the time of the alleged entry he was informed by

the Government agent that the land was not open to pre-emp-
tion. If defendant knew when he went on the land that it was

not open for settlement, then he was and is a trespasser . This
Act, Cap. 54, should be construed strictly, according to th e

authorities .
I submit that the statute is one which it is not competent fo r

Argument the Legislature to pass in such a way as to affect our lands . The
lands now in the hands of the Company are not subject to th e
jurisdiction of the local Legislature in this respect . They are
held as the result of joint legislation .

[HUNTER, C.J. : The question is whether the local Legislature
is not precluded by this joint legislation. ]

The plaintiffs are holders of a subsidy and are not in the posi-

tion of an ordinary freeholder . We are not land owners in th e

Province merely, but deputies of the Dominion Government .
The order in council of the 1st of July, 1873, seems to have bee n
based on section 11 of the Terms of Union . The statute refers
in the preamble to the Terms of Union, but there is an erroneou s

recital of facts in the statute. Hoggan v . Esquimalt an d
Nanaimo Railway Co . (1894), A.C. 429, shews this is not such
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land in respect of which defendant could become a pre-emptor . MARTrN, J.

We submit that this land subsidy is the ultimate result of a

	

1905

solemn compact between the two Governments, and in order to Dec . 29 ,

take this property away from the plaintiff Company, joint legis -
FULL COURT

lation of Canada and the Province would be necessary . Suppos-

ing we broke our agreement, would not the Dominion get the

	

190 8

lands, as they had been conveyed to the Dominion by the July 31 .

Province ? Having been given the land for a specific purpose, E . & N . RY ,

how can it be taken away from plaintiff Company? They were

	

Co.

given the land for building and operating a railway ; that was McGREGOR

the consideration for the contract, and the Province cannot alte r
the tenure of that land, after it has become the property of th e

Dominion, without an Act of the Dominion Parliament . It is not
in the power of the Province but of the Dominion, to mak e

such a law : Bourgoin v . La Compagnie du Chemin de Fer de
Montreal, Ottawa, et Occidental (1880), 5 App. Cas . 381. The

holding of these lands as a subsidy necessitates their being kep t
for the continuous operation of the railway, and any legislation

interfering with them is as much an interference with the rail -
way as if a conveyance of it were made by the Province . If the
Province has the power to pass this statute, they have power to
confiscate the entire railway belt.

[HUNTER, C .J . : Can the Legislature revise the finding of a
body like the Privy Council ? ]

The legislation is repugnant to that of Canada, which says that Argument

we are to hold this land as a subsidy. He referred to Madden

v. Nelson and Fort Sheppard Ry. Co . (1897), 5 B.C. 541 and
Canadian Pacific Railway v . Corporation of the Parish of Notre
Dame de Bonsecours (1899), A.C. 367 . It is not within the compet-
ency of the Legislature : Dobie v . The Temporalities Board (1881) ,

7 App. Cas . 136 and Western Counties Railway Co. v. Windsor
and Annapolis Railway Co. (1882), ib . 178. On the subject of
Dominion and Provincial Railways, see Re Canadian Pacifi c
and York (1898), 25 A.R. 65 at p . 70 ; Holman v. Green (1881) ,

5 S .C .R. 707 at p. 714 and The Queen v. Farwell (1887), 14
S.C.R. 392 at p . 417. It is not necessary to declare in the Ac t

that the Railway Company is one for the general advantage o f
Canada : Hewson v. Ontario Power Co. (1905), 36 S .C.R. 596 ;
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MARTIN, J . it can be done without expressing it in words : Toronto Cor-

1905 poration v. Bell Telephone Company of Canada (1905), A.C. 52

Dec. 29 . and The Sydney and Louisburg Coal and Railway Company v .
-Sword (1892), 21 S .C.R. 152 at p. 155. See also Attorney -

FULL COUR T
-- General for Ontario v . Attorney-General for the Dominio n
1906

	

(1896), A .C. 348 at pp . 360 and 361 . The holding of this lan d
July 31 . subsidy affects the whole of the Dominion, as the works, build -

E . & N . Ry . ing the railway, etc ., were to be paid for partly out of the con -
Co

	

solidated revenue, and only Dominion legislation could interfer e
MCGREaoR with it .

[HUNTER, C.J . : I notice that you do not claim a declaration
that the Crown grant is void . ]

It would involve that. But we can ask the Court to make tha t
declaration now . All we say is that that patent obtained by Mr .

McGregor, as far as it affected the coal, is void . The purchase o f
the surface rights can only be from the Esquimalt and Nanaim o

Railway Company . In order to give effect to our contention w e
would get a declaration that McGregor 's grant is inoperative,

ergo void .
[HUNTER, C .J . : What you should have asked for is a declara-

tion that you are entitled to this land in fee simple under you r
Dominion Patent and that you are holding the surface rights t o

this land in trust for this man . ]
We are not seeking to interfere with ordinary surface rights .

Argument Although the Terms of Union are referred to in one of the
recitals to the Act, Cap. 54, yet the reserve in question of 187 3

was a very wide one. The Act of 1871 puts no limit to th e
power to make a reserve for any purpose.

[HUNTER, C .J. : Is it not easier for you to take these recitals
as mere pious expressions of opinion by the Legislature, stoppin g

short of actual confiscation ? ]
These recitals are not conclusive on the court. Again, if thi s

man had a right to pre-empt in 1880, he did not comply with th e
provisions of the Land Act. The Hoggan case shews that it wa s
only unoccupied, unreserved land that he could pre-empt, and
besides this essential there are other requirements to be complied

with precedent to any claim .
[HUNTER, C .J . : Mr . McPhillips seems to be on the horns of
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this dilemma : either this legislation is confiscatory in its effect, MARTIN, J .

or this Provincial Crown grant is a conveyance of zero ;

	

1905
and a cardinal doctrine in the construction of statutes is not to Dec. 29 .
construe an Act as confiscatory unless it is so in express terms .]

FULL COURT
On the subject of the recitals to the Act, he cited Dwyer v.

	

—
The Town of Port Arthur (1893), 22 S .C .R. 241 at p. 244 ; The

	

190 6

North-West Electric Co. v. Walsh (1898), 29 S .C .R. 33 at p. 48 July 31 .

and Mollwo March & Co. v. The Court of Wards (1872), L .R. 4 E. & N . Ry .
P .C. 419 .

	

Co .
v .

As to confiscation, see Attorney-General v. Horner (1884), 14 McGREGOR

Q.B.D. 245 at p . 257 ; Countess of Rothes v. Kirkcaldy Water -
works Commissioners (1882), 7 App. Cas. 694 at p . 702 and
Commissioner of Public Works (Cape Colony) v . Logan (1903) ,
A.C. 355. The case of Smith v . Great Western Railway Co .
(1877), 3 App. Cas. 165, shews that a statute will not be con-

strued so as to effect any monstrous injustice : Metropolitan
Asylum District v. Hill (1881), 6 App. Cas. 193 at p . 208 .

The statute in question here in no way divests us of the land ;
at any rate not in terms sufficient to divest us of the fee simple
and vest it in someone else .

A . E. McPhillips, K.C., for respondent : It was never the
intention of the Legislature to legislate these settlers out o f
their rights. We dispute that the Government agent ever
made any adjudication that there was a reserve.

[DUFF, J. : You distinguish the Hoggan case, then ? There Argumen t

there was a refusal by the Government agent to take th e
application .]

The highest curative court, the Legislature, can explain it s
language by enacting that these lands were open to pre-emptio n
notwithstanding any previous erroneous view and declare tha t
at that time certain persons were on the land and were entitle d
to pre-emption records .

[HUNTER, C .J. : You could say that the Legislature is entitled
to define the word " pre-emption " under that Act. ]

Merely to define the facts which would fulfil the provision s
of the Land Act of 1875 . The Act of 1904 is a declaratory
statement that the Company was and is entitled to get lieu
lands for those alienated, and this removes the question of there
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MARTIN, J . being no compensation granted even if it was (which is denied)

1905

	

conferring of new rights.

Dec . 29 .

		

[HUNTER, C.J . : You can accept either horn of this dilemma :

that this legislation is nugatory, or else it is ex post facto legis -
FULL COURT

—

	

lation of the most vicious character . ]
1906

	

There was at the time McGregor went on the land an existen t
July 31 . right of pre-emption according to section 11 of the Terms o f

E . & N . RY . Union and by the Act of 1904, the Legislature declares thi s
Co .

	

right .
MCGREGOR [HUNTER, C.J . : Can the Legislature, by the Act of 1904 ,

assign a meaning to the expression "pre-emption right " as used

in the Terms of Union ? I do not think it can. The language

of section 11 is the language of the Imperial Parliament, and i t
is plain that their meaning of pre-emption rights is pre-emptio n

rights which are recorded.]
That which was to be worked out to entitle the settlers to a

pre-emption record was what was to be done with the Land Ac t

coupled with the Terms of Union. The Terms of Union were
not kept as to Vancouver Island and therefore they do no t

apply to the Island insofar as lands granted for railway aid are

to be considered. It cannot be said that the Settlement Act i s

part of the Terms of Union . If the Settlement Act had bee n

confirmed by Imperial legislation, then it would have been par t

of the Terms of Union. In the Settlement Act the Legisla-
Argument ture was not dealing with this railway as part of the transcon-

tinental road, but as a railway by itself ; certainly not th e

railway contemplated by section 11 .

[HUNTER, C.J . : Do you not think that the right view to tak e

of the Settlement Act is this : The Imperial Parliament, having

left it to the Dominion and Provincial Governments, by th e
Terms of Union, to work out this scheme, and they having worke d

it out by the Settlement Acts, then neither party can alter th e
terms of those Acts without the consent of the other party ? ]

We refer to the case of Manitoba where legislation was

enacted having relation to the School Law—but there ther e

was a confirmatory Imperial statute . Section 26 of the Settle-

ment Act speaks of existing rights . We say if there was a

right on the part of this respondent to have a pre-emption
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(1893), 22 S .C .R. 482 at p . 487 .

	

FULL COUR T

The courts will not declare nugatory any statute law unless

	

1906

the language is absolutely intractable .

	

July 31 .

[DUFF, J ., referred to Salmon v. Duncombe (1886), 11 App . E . & N . Rye .

Cas. 627 .]

	

Co .
v .

In Farwell v. The Queen (1894), 22 S.C.R. 553 at p. 559, the rY1cGREGoE

word " lands " was considered ; also see Conger v. Kennedy
(1896), 26 S .C .R. 397 and O'Connor v. The Nova Scotia Tele-

phone Company (1893), 22 S .C .R. 276 at p . 292 .
[HUNTER, C.J . : What have you to say as to the necessity

for joint legislation ? ]
The Province has supreme authority over property, i . e ., lands,

and the Legislature has foreclosed all other interests by thi s
statute. The recital of facts is conclusive : The Queen v. Mayor

of Oldham (1868), L .R. 3 Q.B. 474 ; Powell v. Kempton Park
Racecourse Company (1899), A .C. 143 ; Salkeld v. Johnston

et al. (1849), 1 Mac . & G. 242 at p. 264 ; Farley v. Briant (1835) ,
3 A. & E. 839 ; Stowel v. Lord Zouch (1797), 1 Pl . Corn. 353 .

The law of Quebec is the same as ours as to the effect of th e
preamble to a statute : Joseph v . City of Montreal (1896), 10
Que. S .C. 531 at p . 536 .

	

Argumen t

That the Legislature intended to grant something definite an d
not illusory, he cited Overseers of West Ham v . Iles (1883), 8 App .
Gas. 386 ; London and North Western Railway Co . v. Evans
(1893), 1 Ch . 16 at p . 27 ; Kinney et al . v. Plunkett et al .
(1894), 26 N. S. 158 ; Municipal Building Society v . Kent
(1884), 9 App. Cas. 260 at pp. 275, 284 and 285 ; Labrador
Company v . The Queen (1893), A.C. 104 at p. 123 ; Caledonian
Railway Co . v. North British Railway Co . (1881), 6 App. Cas.
114 at p . 124 ; Cox v. Hakes (1890), 15 App . Cas . 506 at p. 518 ;
Salmon v. Duncombe, supra ; Canada Sugar Refining Com-
pany v. Reg. (1898), A.C. 735 at p. 741 ; Gaudet v . Brown
(1872-3), L .R. 5 P.C. 134 at p. 153 ; Giovanni Dapueto v. James
Wyllie & Co . (1874), ib. 482 ; Norton v . Spooner (1854), 9

record, that was an existing right. It was inchoate and always MARTIN, J .

remained and the Legislature has now in manifest terms

	

1905

declared it.

	

Dec . 29 .
As to whether any land passed, see The Queen v. Demers
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MARTIN, J . Moore, P .C. 103 at p . 129 ; Doe dem. Bywater v. Brandling

1905

	

(1828), 7 B . & C. 643 at pp . 660, 661, 664 and 665 ; Ontari o

Dec . 29 . Mining Company v . Seybold (1903), A .C. 73 at pp. 82 and 84 ;

Beard v . Rowan (1835), 34 U .S. 301 ; Beley v. Naphtaly (1897),
FULL COURT

73 Fed . 120 at p . 124, (1898), 169 U .S . 353.
1906

	

As to the jurisdiction of the Province to deal with lands i n
July 31 . the Province : Re McDowell and the Town of Palmerston (1892),

E . & N . Ry. 22 Ont. 563 at pp. 564-6 .
Co .

	

As to there having been previous litigation and later judicia l
McGREGoR determination, see Niagara Falls Park v. Howard (1892),

23 Ont. 1, (1896), 23 A.R. 355 ; Farmer v . Livingstone (1883) ,

8 S.G.R. 140 at p. 157 and Nelson and Fort Sheppard Ry . Co .
v . Jerry et al. (1897), 5 B.C. 396 at pp . 422-4 .

[Per curium : The Court is perfectly clear on this : that an
unrecorded record is not an alienation within the meaning o f

the Act . ]

The Legislature can take A 's land and give it to B, and eve n
without compensation . It is not a matter for the court to find

on that. We submit that the Legislature has said that lie u
lands are to be given for those taken, and therefore that diffi-

culty is removed. There is no reported holding which woul d
entitle the court to say that the Province has not an unfettere d
jurisdiction to deal with lands within its confines. If it was
in medio, in trust in the Dominion for the building of this road ,

Argument then there might be a condition, a restriction, but once the Domin-

ion has conveyed to the railway Company, where can the cour t
say the limit of jurisdiction arises on the part of the Province ?

Luxton, in reply : As to recitals in statutes see The Queen v .
The Inhabitants of Haughton (1853), 22 L.J ., M.C. 89 ; Sewel l

v. Burdick (1884), 10 App . Cas . 74 at p . 105 and Vyner v. Mer-

sey Docks (1863), 14 C.B.N.S. 753 at p . 814 .

As to a second grant where one has already been given :

Great Eastern Railway Co. v. Goldsmid (1884), 9 App . Gas .

927 ; Alcock v . Cooke (1829), 5 Bing . 340 and Alton Woods '

Case (1600), 1 Co . Rep. 100.

On the 31st of July, 1906, the judgment of the Court wa s

delivered by

Cur. adv. vult.
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HUNTER, C.J . : This is an action for a declaration that a

Crown grant of section 7G., Oyster District, Vancouver Island ,

issued to the defendant under section 3 of the Vancouver Islan d

Settlers ' Rights Act, 1904, conveyed no interest in the coal o r

base minerals thereunder, or the timber thereon. The Crown

grant issued on the 31st of May, 1904, and the defendant paid

$160 for the same, being at the rate of $1 per acre for the land s
assumed to be conveyed .

The plaintiffs' contention is that the lands in question passe d
to them under the patent from the Dominion Government b y

which the lands conveyed to that Government by section 3 o f
what is commonly called the Settlement Act of 1884, were

transferred to the plaintiffs in 1887, and therefore that there
was no interest left in the Crown which could be conveyed to
the defendant ; and, in any event, if the Act of 1904 assumes t o
empower the Crown in right of British Columbia to divest th e
plaintiff's of their title to the land in question, it is unconstitu-

tional and void as being in violation of the Terms of Union .
The defendant occupied the land in 1879, no doubt with th e

intention of becoming a settler in accordance with the pre -
emption laws then in force. He made the usual application to
be entered as the pre-emptor of the land, but it was returned t o
him with the information that the land was reserved, but tha t
when the reserve was removed he would be given the firs t
opportunity to record a pre-emption .

The land remained under reserve until the statutory convey-
ance to the Dominion Government, and the defendant neve r
was recorded as a pre-emptor. He did, however, on June 19th ,
1884, pre-empt the surface rights under section 23 of the Settle-

ment Act, and it is not denied by the Company that he i s
entitled to a grant of the surface rights ; but they allege on th e
contrary that they have always been ready and willing to make
the grant on payment of the sum of $160 as provided by th e
section. The defendant has, however, never paid the money to
the plaintiffs, and has always insisted that he is entitled to a
Crown grant in accordance with the land laws in force in 1879 .

The land in question is admittedly within the area include d
in the statutory transfer to the Dominion Government . Out-
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MARTIN, J . side of a portion not material to consider, this statutory transfe r
1905

	

excepts only lands held under Crown grant, lease, agreement for

Dec. 29. sale or other alienation by the Crown, and Indian, naval and

FULL COURT
military reserves.

The learned counsel for the defendant stoutly maintaine d
1906

	

that, inasmuch as the defendant had made a bona fide applica -
July 31

.	 tion for a pre-emption record, and had done all that the law
E . & N . RY . required of him to obtain it, he ought to be regarded in thi s

Co .
v .

	

Court as having obtained a pre-emption record, and therefor e
MCGREGOR that the land was in the eye of the law alienated by the Crown

within the meaning of the exception created by section 6 of th e
Settlement Act and the patent to the plaintiffs. This is, of

course, clearly untenable . In the first place, there can be n o
doubt about the land having been validly reserved from pre -

emption ; but even if it were not, it must be plain that the
transfer to the Dominion Government excepted only de facto

alienations by the Crown, and it is impossible to say that ther e
was any alienation of the land in law or in fact in the absenc e
of any pre-emption record having been issued .

The learned counsel also contended that it was evident fro m
the preamble to the Settlers ' Rights Act that the Legislature

considered that the defendant, as well as others in a simila r
position, had been unjustly treated, and that the decision of the

Judicial Committee in the Hoggan case was erroneous, and tha t
Judgment it was competent to the Legislature to redress the wrong an d

effectively vest the land in the defendant . Of course, such
legislation would, especially when the matter has been set a t

rest for over a decade by the decision of the court of last resort,
be in the last degree high-handed and confiscatory ; and Mr.

Luxton contended that it was ultra vires as being a breach o f
the Terms of Union .

It is a grave and difficult question as to how far the Legisla-
ture could legally go in interfering with the rights secured t o

the Company by virtue of the Settlement Act and the Terms of
Union as interpreted by the tribunal of last resort ; but fortu-

nately for us I do not think it is necessary to consider thi s
aspect of the matter, inasmuch as regard for the Legislature

requires us, if possible, to avoid holding that it intended by
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ex post facto law to divest the plaintiffs of property which
belongs to them by virtue of the Terms of Union .

I think that the Act stops short of this : that it merely
expresses dissent from the decision ; that the Legislature con-
sidered that there may be persons who have a valid claim t o
lands within the belt, but who are unable to assert their right s
by reason of poverty or limited means ; that it decided to enabl e
such rights, if any, to be effectively asserted by authorizing the
issue of Crown grants in fee, which would, of course, transfe r
any interest left in the Crown, and which would throw th e
onus of the litigation on the Company while the rights, if any ,
of the grantee are to be upheld and maintained by the Province .

There is nothing in the operative clauses of the Act which i n
terms purports to declare the title in the land to be in th e
Crown or attempts to deprive the Company of any interes t
vested in it under its patent from the Dominion, and we must ,
of course, impute a rational and beneficial intention to the
Legislature rather than an irrational and injurious intention.

Therefore, while it may be found that no useful result has
been achieved by the enactment, it is a more rational and bene-

ficial intention to ascribe to the Legislature to hold that it ha s
provided a mode of re-opening the question without expense t o
any settler (so-called) desiring to do so, rather than to hold tha t
it intended to override the decision of the Sovereign in Council ,
and to deprive the plaintiffs of their property without compen-
sation .

The Act may possibly be of use to some person to aid him i n
obtaining his rights, or in ventilating his grievances, fancied o r
real ; but so far as concerns the present defendant, the grant i s
inoperative, as there was no interest left in the Crown t o
convey .

The appeal should be allowed with costs here and below, and
relief given as prayed .

Appeal allowed.

27 1
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NEWSWANDER v . GIEGERICH .

Champerty and maintenance—Damages for wrongfully maintaining action

	

Feb . 8 .

	

against plaintiff —English criminal law in Canada, introduction of

Common interest in suit—Parties interested in litigation—Litigiou s
FULL COURT

	

_

	

rights—Illegal consideration .
July 31 .

An action lies for unlawful maintenance, notwithstanding that the plaint -
iff was unsuccessful in the action maintained, on proof of specia l
damage :

Held, on the evidence, per IRVING and MoRRISON, JJ . (HUNTER, C .J . ,

dissentience), that in this case, the plaintiff had suffered no damage .
Decision of DUFF, J ., reversed .

APPEAL from the decision of DUFF, J ., in an action for
damages for wrongfully maintaining another in a previou s
action against the plaintiff, tried before him and a jury a t

Nelson on the 6th, 7th and 8th of February, 1906 .
The plaintiff, who was defendant in the action of Briggs v .

Newswander (1902), 32 S .C .R. 405, brought this action agains t

the present defendant for damages by reason of the defendan t
having wrongfully maintained Briggs in that action . In Briggs

v . Newswander the plaintiff claimed an interest in certain min-
ing property by virtue of an agreement which Newswander ha d

entered into with him and subsequently failed to carry out .
The action of Briggs v. Newswander failed at the tria l

and also on appeal to the Full Court, but on appeal to th e
Supreme Court of Canada it succeeded to the extent that Brigg s

was declared to be entitled to a one-quarter interest in th e

property. Before the action was launched an agreement wa s

entered into between Briggs and Giegerich whereby Giegeric h
undertook to pay Briggs ' costs in consideration of his receivin g

one-half of whatever was recovered in the action .

On appeal to the Supreme Court of Canada a further agree-

ment was entered into under which Giegerich was to receive a
nine-tenths interest in the result of the litigation in considera-

tion of furnishing enough money to carry the appeal through to

the Supreme Court of Canada . Upon the judgment of that

DUFF, J .

1906

NEWS-
WANDE R

V .
GIEGERICH

Statement
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Court being delivered, Briggs assigned the whole of the judg -
ment and his one-quarter interest in the property to Giegerich,

	

1906

in pursuance of his agreement, Giegerich paying him $500 for Feb . 8 .

the remaining one-tenth interest .
FULL COURT

In order to obtain title to the one-quarter interest Giegerich

	

—
was compelled to bring action against one Fleutot, to whom the July 31 .

whole property had been meanwhile conveyed, and the action NEws-

of Giegerich v . Fleutot (1904), 35 S .C .R. 327, was commenced .
WANDE R

In this latter action Giegerich failed as to his nine-tenths GIEGERICa

interest on the ground that his title was derived through a n
illegal, champertous agreement .

The action, the subject of this appeal, was then brought b y
Newswander for damages, including costs he had been put t o
and which had been paid for him by Fleutot, an additional su m
for which he was still liable on that account, moneys that h e
had himself paid out on account of the litigation and th e
amount of a judgment for costs which had been recovere d
against him in that action . He succeeded, and defendant, Gie-
gerich, now appeals on the grounds, among others, that the
judgment in the action is against the findings of the jury, tha t
the judgment is also against the law and that the plaintiff faile d
to shew that he sustained any damage through any act or con -
duct of the defendant in the action of Briggs v. Newswander:

The questions submitted to the jury and the answers theret o
were as follow :

	

Statement

"(l .) Did Giegerich agree with Briggs to supply funds t o
enable Briggs to carry on his action against Newswander, and
to carry the action on appeal to the Full Court and the Suprem e
Court of Canada ? Yes.

" (2.) Did Briggs agree with Giegerich that in consideratio n
of such assistance he would give Giegerich a share in the prop-
erty recovered as a result of the action ? Yes .

" (3.) Did Giegerich supply Briggs with funds in accordanc e
with the agreement ? Yes .

" (4.) Was Briggs induced to bring and carry on the action
and appeals by his agreement with Giegerich and the assistance
supplied by Giegerich ? Briggs was enabled to bring actio n
through the financial assistance of Giegerich .

273
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FULL COURT
" (7 .) Would Briggs have sued Newswander or prosecuted

July 31
.	 the appeals but for the agreements and assistance referred to ?

NEws- Not unless he was able to obtain financial assistance from othe r
WANDE R

v

	

sources .
GIEOERICH

		

" (g) What, if any, interest of any kind had plaintiff in th e
Cork and Dublin ? No interest .

" (9 .) Did Fleutot agree to pay plaintiff $2,000 and 400

shares, as shewn in his letter of January, 1901 ? Yes.
"(10.) Was there an agreement between Fleutot and News -

wander that costs of defence in Briggs v . Newswander shoul d
be charged against Newswander ? If not, what was th e

arrangement? The costs were to be charged against News-
wander as Fleutot's agent.

Statement "(11 .) Did Newswander defend the action of Briggs v .

Newswander solely as the agent and nominee of Fleutot, or di d
he defend it partly as a person interested in the subject-matte r

of the action ? Solely as the agent of Fleutot .

"(12.) Did Fleutot pay McAnn & Mackay $3,200 in respect

of their services in connection with the action and appeals i n

Briggs v. Newswander, subject to the arrangement referred to

in question 10 ? Yes .

" (13.) Is Newswander indebted to McAnn & Mackay in th e

sum of $550 ? Yes, as Fleutot's agent .

" (14.) Did Newswander in addition personally pay $ 165 .60
as expenses reasonably incurred in connection with the action

and appeals ? Yes, but as Fleutot 's agent . "

S. S. Taylor, K.C., for plaintiff.

Davis, K.C., and R. M. Macdonald, for defendant

DUFF, J . : The jury have found that the defendant assiste d

Briggs to carry on the action of Briggs v. Newswander and th e
DUFF, J . appeal to the Supreme Court of Canada, and that this assistanc e

was afforded under an arrangement between Briggs and th e

defendant by which the defendant became entitled, in the even t

DUFF, J .

	

"(5 .) If so, did Giegerich enter into this litigation for the

1906

	

purpose of stirring up strife and litigation ? No.

Feb. 8 .

	

" (6 .) Did Giegerich solicit Briggs to enter into any agree-
ment to commence or carry on the action and appeals ? No .
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of success, to a share in the fruits of the litigation. They have

also found that the defendant did not solicit Briggs to initiate
or carry on the litigation, and that the assistance was not fur-

nished with the object of stirring up strife and litigation .
These findings, indeed, but express the undisputed facts . Since

the decision of the Supreme Court of Canada in Meloche v.

Deguire (1903), 34 S .C .R. 24, it is not open to doubt that th e
defendant in pursuing this course of conduct brought himsel f

within the provisions of the law relating to the offence of cham-
perty. By that decision it is established that the specifi c

offences of champerty and maintenance were made offences i n
the colonies now constituting the Dominion of Canada by th e
various Acts of the Imperial Parliament (all framed in substan-

tially similar terms) providing for the introduction into thos e
colonies of the criminal law of England ; and since that decision

it must be taken to be settled law that assistance furnished a
litigant party for the purpose of conducting litigation under a n

agreement of the character above described by a person no t
having an interest in the litigation, such as the law recognize s

as justifying the giving of such assistance is none the less guilty
of the offence of champerty, because his object in entering int o
the agreement, or in furnishing the assistance, was not the stir -
ring up of strife and litigation. The law forbids such agree-
ments and the performance of such agreements because of thei r
tendency in general to promote unnecessary litigation and to
pervert " the remedial process of the law into an engine o f

oppression . " The jury have also found (what they were boun d
to find on the evidence) that Briggs was enabled to carry on
the action and appeals referred to through the assistance fur-

nished by Giegerich ; and if the costs which were put upon
Newswander by reason of these proceedings, which wer e
brought about by the unlawful act of Giegerich, constitute suc h
special damage as the law recognizes, the established principl e
of our law that where an individual suffers a special injury by
reason of the unlawful act of another, that individual is entitled
to redress in the courts from the author of the unlawful act, i s
applicable here.

It was argued by Mr. Taylor on his application for a non-suit,
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DUFF, J . that in this special case there was no such special injury flowin g
1906

	

from the defendant's unlawful act as can be recognized by a

Feb. 8 . court of law ; inasmuch as (the plaintiff in Briggs v. Newswan -

der having succeeded in establishing his right to the propert y
FULI, COURT

which was the subject of the litigation) the expenses incurre d
July 31 . by Newswander in that litigation are to be attributed, not t o

NEWS- the assistance which Giegerich gave Briggs, but to Newswander ' s
WANDER unlawful conduct in resisting the righteous demand made upo n

GIEGERICH him by Briggs. It is not within my province to express an y
opinion upon the intrinsic merits of the reasoning involved i n

that contention . I am precluded from giving effect to it by
reason of decisions which I am bound to follow. In Metropolitan

Bank v. Pooley (1885), 10 App . Cas . 210, Lord Selborne appar-
ently treated the question as still open to be considered by th e
House of Lords ; but in Bradlaugh v . Newdegate (1883), 1 1
Q.B.D. 1, Lord Coleridge, though not expressly deciding th e

point, uses language which leaves no doubt in my mind that in
his opinion the contention could not be supported ; and in

Giegerich v . Fleutot (1904), 35 S.C .R. 327, in respect of the self-
same transaction which is the subject-matter of this action, hav-

ing before him the fact which is the basis of the contention I
am now considering, namely, that Briggs had succeeded in hi s
litigation against Newswander, Mr . Justice Killam, in deliver-
ing the judgment of the Supreme Court of Canada, uses thes e

DUFF, J. words : "Newswander had a right of action against Giegerich
for maintenance. The transaction was wrongful towards him . "

Reading the judgment as a whole I do not think that thi s
language can properly be treated as obiter dictum only ; but i f
so I should be obliged to give to it that weight which is due t o
a considered opinion expressed by the court of last resort i n

Canada . The plaintiff is, therefore, entitled to maintain hi s
action.

There remains the question of damages. The jury have foun d
that Newswander had no interest in the property which was th e
subject-matter of the action of Briggs v. Newswander, and that
in defending that action he acted as the agent and nominee o f

Fleutot. It is argued that in these circumstances it must be

taken that Newswander has suffered no injury, since all the loss
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resulting from the litigation would be borne by Fleutot. That
contention is disposed of by the jury 's findings in answer to 1908

questions 9 and 10 ; these questions and answers are as follow :
"(9 .)

	

Did Fleutot agree to pay plaintiff $2,000 and 400 shares, as
Feb . 8 .

shewn in his letter of January, 1901 ? Yes .
"(10 .) Was there an agreement between Fleutot and Newswande r

that costs of defence in Briggs v . Newswander should be charged agains t
Newswander ? If not, what was the agreement ? The costs were to b e
charged against Newswander as Fleutot's agent. "

Briggs and Giegerich selected Newswander as the defendan t

against whom they should proceed . The natural and necessary
consequence of the proceedings was to throw upon Newswande r
in the first instance the burden of the costs incurred, and what -
ever right of indemnity might in ordinary circumstances have
been available to him., the jury have found in effect that in the
circumstances there was no right of indemnity . Some difficulty
seemed at first sight to be presented by the form of question 10 .

Further consideration has convinced me that the phrase " cos t
of defence, " in its natural meaning, embraces all costs incurre d
by reason of the defence ; and in the instructions to the jury th e
question was dealt with as if all such costs were included within

the scope of the enquiry which the jury were directed to make .
Moreover, the jury obviously accepted Newswander 's statemen t
that the burden of the defence was thrown upon him by reaso n
of his misconduct in the matter of his agency in executing
improperly and without authority the document which was th e
occasion of the litigation in Briggs v. Newswander; and, consist-
ently with that view, it could not be maintained that in respec t
of any of the consequences of the litigation Newswander coul d
assert a right of indemnity as against Fleutot. Had there been
any evidence that Newswander was induced to defend the
action by reason of an express promise by Fleutot to indemnif y
him, the case might have been different . But there was no
such evidence, and because of the absence of such evidence, I
declined to accede to the request of Mr . Taylor to put to th e
jury the question whether in point of fact there was such a n
agreement between the parties .

It follows that the plaintiff is entitled to recover in respect o f
all the heads of damage which the jury has passed upon ; and in

FULL COURT

July 31 .

NEWS -
WANDE R

V.

GIEOERICIi

DUFF, J .
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DUFF, J . respect, as well, of the judgment recovered by Briggs against

1906

	

Newswander for costs . With regard to the last mentione d

Feb . 8 . item, and with regard to the sum of $550 owing, but not paid t o

McAnn & Mackay, if arrangements are made to indemnify th e

The appeal was argued at Victoria on the 5th and 6th o f

June, 1906, before HUNTER, C .J., IRVING and MORRISON, JJ .

S. S. Taylor, h.C., for appellant (defendant) : As News-
wander was unsuccessful in the action of Briggs v. Newswander,

and was compelled in that action to yield to Briggs his rights ,

he (Newswander) cannot be heard to say that he suffered any
damage by such action ; and, therefore, as damage is the gist of

the action at bar, Newswander must fail . This is an action fo r
damage sustained by reason of an unlawful maintenance, and

he cannot recover unless he can prove special damage . There is
no case decided in the reports allowing a man to bring an actio n
of this nature where the person maintained was successful i n

the original action . This is asserted in face of Bradlaugh v .

Newdegate (1883), 11 Q .B .D. 1, where Newdegate was guilty o f

maintaining one having no interest in the original action bu t
merely a man of straw . Here Briggs is the actual person inter-

ested. There also the decision was not delivered until after th e
original action was unsuccessful in the House of Lords, although

tried and argued before the judgment of the House of Lord s
was delivered .

As to damages, see Metropolitan Bank v . Pooley (1885), 1 0

App. Cas. 210 ; Cotterell v . Jones and Ablett (1851), 21 L.J .,C.P .

2, referred to in Basebe v. Matthews (1867), L .R. 2 C.P. 684 ;
Quartz Hill Gold Miming Company v . Eyre (1883), 11 Q.B.D.

674 and Harris v . Briseo (1886), 17 Q .B.D. 504 . No particular

wrong has been done to any person, and therefore there can b e

no nominal damages awarded in such a ease : Alabaster v. Har-

ness (1895), 1 Q .B. 339 ; Ram Coomar Coondoo v . Chunder

Canto Moo/cerjee (1876), 2 App, Cas . 186 ; Giegerich v. Fleuto t

(1904), 35 S .C .R. 328. On the question of conspiracy, damag e

must be proved : Quinn v. Leathern (1901), A.C . 495 .

FULL COURT
plaintiff, judgment need not be entered for those amounts ;

July 31
.	 otherwise these sums are to be paid into court .

NEWS-
WANDE R

V .
GIEGERIC H

Argument
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Questions 8 to 14 are answered by the jury in favour of DUFF, J .

Giegerich, and the trial judge was in error in finding to the con- 1906
trary. These answers shew that Newswander never had any Feb. 8 .
interest in the Cork and Dublin claims, but that he located the m

charge of the trial judge, are open to but one construction and 	 July 31 .

that is in favour of the defendant .

	

NEws-
WANDER

[HUNTER, C . J . : The first question is, will an action for

	

v.
maintenance lie for nominal damages ? If for special damages, GIRGERic x

what special damages are there in this case ? ]

Newswander having been maintained in the first action b y

Fleutot, he will not be given consideration in the shape o f
nominal damages even. The cases on that are set out i n
Giegerich v . Fleutot (1904), 35 S .C .R. 327. Newswander has
been equally guilty in an illegal act ; worse than that, he swore
he was an owner .

[HUNTER, C.J. : He had an agreement for sale . ]

The jury have found that to be a concocted sham .

Davis, K.L ., for respondent : Fleutot paid the costs subject
to the arrangement that they were to fall on Newswander . The
latter was never owner except under the agreement with
Fleutot by which for a certain sum he was to turn over the
claims to Fleutot and get him a Crown grant . The damage is
the whole amount that Newswander has had to put up as to costs . Argumen t
It is immaterial whether he was Fleutot 's agent or not ; he was
to get a certain amount of money ; that was remuneration an d
nothing else . The question of interest is only a play on words ;
his only interest in defending this suit was to protect or save

his $2,000. As agent he made this mistake, and as such agen t
Fleutot says to him you will have to pay, and Fleutot havin g
paid the costs, he reserved to himself under the agreement th e
right to be reimbursed. This was the vital point before th e
jury all the time .

As to damages : The rule in maintenance cases is that you ca n
recover any money which you have been forced to pay . That
was the decision in Bradlaugh v. Newdegate, supra. You com-
pare the position of the man before the action is brought and

FULL COURT
as agent of Fleutot . In fact, the findings, taken with the
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his position after the action, and the difference is what he i s
entitled to.

Taylor, in reply .
Cur. adv. vult.

FULL COURT
31st July, 1906 .

July 31 .

	

HUNTER, C .J. : I think the appeal should be dismissed .
NEWS-

	

It is, in my opinion, immaterial whether the statement o f
WANDER

Killam, J ., in delivering the judgment of the Supreme Court in
GIEGERICH Giegerich v. Fleutot, that Newswander had a right of action

against Giegerich for maintenance is or is not obiter, it having
been decided in Meloche v . Deguire (1903), 34 S .C .R. 24, that the
criminal law of England relating to maintenance and champert y
forms part of the general criminal law of Canada . That being

so, as Giegerich engaged in champertous litigation agains t
Newswander, it follows that Newswander must have a good caus e
of action against Giegerich if he could shew special damage .

If the question as to the introduction of the English la w
relating to champerty and maintenance were res integra, one
might have felt some doubt in view of the remarks of Sir
Montague Smith in Ram Coomar Condoo v . Chunder Canto

Mookerjee (1876), 2 App . Cas. 186, relating to the origin of th e
law on this subject, and of his statement that "a fair agreemen t

to supply funds to carry on a suit in consideration of having a
share of the property, if recovered, ought not to be regarded a s

HUNTER, C .J . being per se opposed to public policy . "
On the other hand, even if it had not been decided by th e

Supreme Court that the English criminal law had been intro-
duced, this particular suit might perhaps have been supported
on the ground that there was a gambling in litigation by th e

defendant to the special annoyance and injury of the plaintiff ,
and not merely a bona fide assistance rendered to Briggs t o

enable him to have his day in court and avail himself of th e
remedial process of the law . It may be that the right to be le t

alone—the right to he free from molestation or injury withou t
just cause or excuse—a general principle of which concrete

illustrations are afforded by the law of libel, nuisance, trespass,
conspiracy, and the like, would have been broad enough to hav e
afforded a ground for decision even though there was no malic e

280

DUFF, J .

1906

Feb . S .
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or stirring up of contention . As it is, however, this Court is DUFF, J .

spared the necessity of inquiring into these points, as the rights

	

1906

of the parties to this suit have already been decided in the Feb . 8 .
Supreme . Court of Canada subject to the proof of special

FULL COURT
damage .

	

—
July 31 .

As to this latter matter, I do not see any difficulty caused by
the answers of the jury . They seem to me when viewed in the NEws-

WANDE R
light of the charge to clearly shew that the jury considered that

	

v .

Newswander had no interest in the claims as such, but that he
GIEGERiC H

had a promise from Fleutot that he would be remunerated fo r

his services in connection with the claims ; that he yielded t o

Fleutot's demand that the costs of the litigation should b e

charged up against what he was to receive, and that therefor e
he had a substantial interest in defending the suit . This being H,NTER, c . J .

so, there can be no doubt that he sustained special damage, a s
the question is not whether he was justified in defending the
suit, but whether it would have been brought and maintained

but for the interference and assistance of Giegerich .

No question was made before us as to the amount of th e
damages, and therefore the appeal should be dismissed .

IRVING, J. : I agree with the learned trial judge for th e

reasons set out in his judgment, that we must hold that a n

action for maintenance lies, notwithstanding the fact that th e

person maintained succeeds in his action.

But dealing with this particular case, I am not able to accep t

the view of the learned trial judge that the answers to question s
9 and 10 shew that the jury did accept Newswander's statemen t

that the burden of the defence in Briggs v. Newswander was

thrown upon him by his arrangement with Fleutot .

	

IRVING,

	

J .

Having regard to the charge and the answers to questions 10 ,
11, 12, 13 and 14, it seems to me that the jury came to the con-
clusion that Newswander was throughout the mere agent o r
nominee of Fleutot, and that the present action is really brough t

by Fleutot in Newswander ' s name.

I think the appeal should be allowed on the ground that
Newswander sustained no damage whatever .
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DUFF, J .

	

MORRISON, J . : It has been urged that Newswander wa s
1906

	

invited to bring this present action by the obiter dictum o f

Feb . S. Killam, J ., in Giegerich v . Fleutot (1904), 35 S .C.R. 327 . How-
ever that may be, I agree with the learned Chief Justice tha t

FULL COURT
whether he (lid so bring his action or not, or whether Killam, J' s

July 31 . statement was or was not obiter is immaterial in a consideratio n
NEws- of the main point in this appeal .

WANDER
The practice of learned judges making statements on matter s

GIRGERICFI not immediately before them which have a tendency to promot e
litigation has been deprecated in many reported instances . In
my opinion Newswander has not suffered special damage as a
consequence of Giegerich's maintenance. I support this opinio n
upon my understanding of the jury's answers submitted to the m
and the evidence upon which they were based .

I gather from the answer to question 4 that the jury coul d
MORRrsON, J• not have entertained the view that Giegerich assisted Briggs i n

his suit maliciously and for the purpose of stirring up an d
maintaining litigious strife .

I think Giegerich's assistance was given bona fide to Briggs ;
that Briggs, for aught there appears in the material before us ,
would have brought and continued his action in any event, an d
that Newswander has suffered no special damage in consequenc e
of anything that Giegerich did in so assisting Briggs .

I would allow the appeal .

Appeal allowed, Hunter, C.J., dissenting .
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BOW, AIcLACHLAN & CO. v. THE " CAMOSUN ."

	

MORRISON ,
ACTING LO .

J . A .
Exchequer Court of Canada—Admiralty ji,,;z—Action for balance of

contract price for building ship—Counter-c7oon for moneys expended i n

repairs owing to alleged defective work—Stn/ no .g out .

Plaintiffs built a ship in Paisley, Scotland, for a company in Vancouver,

	

Bow ,

B . C . On her way out certain repairs were made, amounting to MCLAcxLA N
& Co .

£3,638 . The first instalment of the purchase price not being paid,

	

v .
action was commenced by seizure of the ship . Defendants counter-

	

TEI N

claimed for the above-mentioned sum, the expenditure of which they " CA'" "

alleged was rendered necessary by the defective work and material i n
her construction and equipment . On a motion to strike out thi s
counter-claim as not being a subject of admiralty jurisdiction :

Held, that, the counter-claim not being one made by the builders of th e
ship, and not being made against the ship, the motion to strike it ou t
must be allowed .

J
urisdiction of the Exchequer Court of Canada considered .

MOTION by plaintiffs to strike out counter-claim of defend -

ants on the ground that it is in respect of a claim which is not
Statemen t

the subject of admiralty jurisdiction . Heard before MoRRISON ,

Acting Local Judge in Admiralty, in Chambers, at Vancouver ,
on the 7th of July, 1906 .

Cassidy, K.C., for plaintiffs, in support of the motion .

C. B. Macneill, K.C., for defendants, contra.

MORRISON, ACTING Lo. J.A . : The plaintiffs, shipbuilders, i n
the year 1905, built and equipped the steamship " Camosun " a t
their works in Paisley, Scotland, for the present owners, th e
Union Steamship Company of British Columbia, for the con -
tract price of £28,000, to secure the payment of which su m
what is called an interim mortgage was taken in the name of Judgmen t

one Gordon T. Legg, as trustee for the Union Steamship Com-

pany, and in whose name the ship was temporarily registered
in Scotland when constructed . Upon her arrival at Vancouver ,
B . C., she was conveyed to and registered in the name of th e
Union Steamship Company, Limited, whereupon an agreement

190 6

July 7 .
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MORRISON, was entered into between plaintiffs and the Union Steamshi p
ACTING.

J . A

	

Company as to the mode and time of payment of the su m

1906

	

secured by the mortgage from Legg . The first instalment, a s

July 7 .
provided by this agreement, fell due on the 9th of February, 1906 ,
	 viz ., £5,248, and was not paid in full by the Company .

Bow ,
MCLACHI.AN Plaintiffs thereupon commenced these proceedings, claiming

& Co .

	

the sum of £21,638 alleged to be the balance due pursuant tov .
THE

	

the said agreement. The ship was arrested and released on bai l" CAMOSUN "
being furnished . The defendants counter-claim for the sum of
£3,638, which they allege was paid out by them on account o f
repairs made on the ship at the ports of Montevideo and San
Francisco, whilst she was en route from Scotland to British
Columbia, owing to plaintiffs ' negligence in building and in the
use of defective work and material in her construction and
equipment, and they tendered plaintiffs the difference between
this amount and the instalment then due. An application is
now made to strike out this counter-claim, on the ground chiefl y

that it is in respect of a claim which is not the subject of admir-
alty jurisdiction. The other grounds advanced by Mr . Cassidy

were but feebly pressed, so I shall not deal with them .

What is the extent of the jurisdiction in Admiralty of th e

Exchequer Court of Canada ? To aid in ascertaining this, refer-
ence must be made to The Exchequer Court Act, 50 & 51 Vict. ,
Cap . 16 (Dominion) ; The Colonial Courts of Admiralty Act ,

Judgment 1890, 53 & 54 Vict., Cap. 27 (Imperial) ; The Admiralty Act, 1891 ,

54 & 55 Vict., Cap. 29 (Dominion) ; The Admiralty Court Act ,
1861, 24 Vict., Cap. 16 (Imperial) ; and cases as to the Admiralty
jurisdiction of the High Court in England.

The Colonial Courts of Admiralty Act, 1890, Sec . 2, Sub-

Sec. 2, enacts as follows :

"The jurisdiction of a Colonial Court of Admiralty shall, subject to
the provisions of this Act, be over the like places, persons, matters, an d
things, as the Admiralty jurisdiction of the High Court in England, "
etc ., etc .

The Admiralty Act, 1891, in its preamble recites the pro-
visions of the Colonial Courts of Admiralty Act, 1890, and
section 3 declares the Exchequer Court to be a Colonial Cour t
of Admiralty having and exercising within Canada all the juris-
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diction, powers, and authority conferred by the Colonial Courts MORRISON ,
ACTING LO .of Admiralty Act, 1890 .

	

J . A .

Sections 15 and 16 of the Exchequer Court Act define the
1906

jurisdiction of that court, shewing that it has no general corn-
mon

	

law jurisdiction

	

apart

	

from

	

its

	

admiralty jurisdiction .
July 7 .

Section 24 enacts that issues of fact shall be tried by a judge
MCLAOHLA N

without a jury. From those statutes it appears that the juris-

dictionof the Exchequer Court on the Admiralty side is no

	

THE

greater than the Admiralty jurisdiction of the High Court in CAMOBIIN "

England . The Admiralty side of the High Court in England i s
presided over by a judge of the High Court, who exercises a
double jurisdiction. In the Cheapside (1904), P . 339 at p . 343 ,
Collins, M.R., deals with this double jurisdiction of the judge o f
the Court of Admiralty . Owing to such double jurisdiction o f
the Court of Admiralty litigants in admiralty could invok e
their common law remedies . See also Pinney v. Hunt (1877),
6 Ch. D. 98 .

There were no authorities cited before me, nor do I think i t
was even contended, that, apart from this double jurisdiction o f
the judge in Admiralty in England, could a counter-claim suc h
as the present one be considered by him .

The Admiralty Court Act, 1861, 24 Viet., Cap. 10 (Imperial) ,
extended the jurisdiction of the judge of the High Court of
Admiralty in England, and the jurisdiction so conferred by pro -
ceedings in rem or in personam ; section 4 gives jurisdiction Judgmen t

respecting claims for the building, etc., of a ship if the ship o r
proceeds are under arrest of the court, etc .

The counter-claim here is not by the builders of the ship, no r
is the claim against the ship. I can find nothing in the lon g
catena of cases available touching the admiralty jurisdiction
of the High Court in England, nor in the statutes referred to ,
which would justify me in supporting the contention of the
defendants that the Exchequer Court of Canada has jurisdictio n
to entertain this counter-claim . To do so, doubtless, would be
assisting in re-opening the floodgates of admiralty jurisdiction ,
as was feared by Lord Esher in The Queen v . Judge of City of
London Court (1892), 1 Q.B. 273 at p. 299 .

The Judicature Act, 1873, does not afford any assistance t o
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MORRISON, defendants, although by that Act the Admiralty Division of th e
ACTJ. AA LO .

High Court in England possesses all the jurisdiction ordinarily

1906

	

exercised by the other divisions of the High Court, yet the Ac t

July 7,
confers no new admiralty jurisdiction .

The motion to strike out the counter-claim is allowed wit h
' Bow,

	

costs .
MCLACHLA N

& Co.
v .

THE
" CAMOSUN "

VARESICK AND ANOTHER v. THE BRITISH COLUMBIA

COPPER COMPANY, LIMITED .

Master and servant—Workmen's Compensation Act, 1902, Cap . 74, Second

Schedule, Sec . 8—" Dependants . "

Section 8 of the Second Schedule to the Workmen's Compensation Act,
1902, provides for the recording of any award of compensation, or of
any matter decided under the Act, in the County Court for the distric t
in which any person entitled to such compensation resides :

Held, on the facts, that the applicants had not proved that they wer e
dependants of the deceased, but ,

Semble, the principle governing Lord Campbell's Act, governs in th e
Workmen's Compensation Act, viz. : given the wrongful act in respec t
of which the deceased, had he lived, would have had a right of action ,
the statute intends, in case of death, to make the wrongdoer liable i n
damages to those who, irrespective of race or residence, stood to th e
deceased in any of the relationships mentioned in the Act .

APPLICATION on the part of the applicants, aliens, resident
in Austria, for compensation from the respondents under th e

Workmen 's Compensation Act, 1902 .

George Varesick, a son of the applicants, was on the 4th
of December, 1905, employed at the respondents ' smelter assist-

ing in dumping hot slag, and on that day met his death fro m
injuries received through a motor car conveying the slag po t
accidentally running over the dump .

CLEMENT, Co . J., was appointed arbitrator and the arbitratio n

took place in Greenwood on the 9th of November, 1906 .

Motion allowed.

CLEMENT,
CO . J .

190 6

Nov . 9 .

VARESIC R
v .

B . C .
COPPER CO.

Statement
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The employment, death, etc., were admitted, but the respond- CLEMENT ,
co . J .

ents denied that the applicants were " dependants " within th e
meaning of the Act, that compensation is only payable to

	

1906

dependants who are, by the laws of the Province, under legal Nov . 9 .

obligation for support, and they further contended that the Act VARESICK

should not be construed as extending its benefits to persons

	

B . C .

without the jurisdiction of the County Court .

	

COPPER Co .

O 'Shea, for applicants.
Hallett, for respondents .

CLEMENT, Co . J . : In this case the applicants, father an d
mother of the deceased workman, are aliens, resident now and
at the time of their son 's death, in Austria ; and it is urged by
the respondents that the Workmen 's Compensation Act, 1902 ,
ought not to be construed as extending its benefits to them .

Reference was made to section 8 of the Second Schedul e

which makes provision for recording an award in the " Count y
Court for the district in which any person entitled to such com-

pensation resides " with a view to its enforcement as a Count y
Court judgment ; and it would appear that any award I might
make in favour of these applicants could not be directly enforce d
in the manner contemplated by the Act except indeed in th e
remote contingency that the applicants or one of them might
even yet come to reside in this Province . At first blush I was
inclined to the opinion that this was the only clue afforded to Judgment

the Legislature 's intention in regard to the area within which —
so far as beneficiaries are concerned—the Act should have oper-

ation ; and that the well-established presumption against such a
construction of a British statute as would make it affect, eithe r
prejudicially or beneficially, persons other than British subject s
or inhabitants of the British Isles (see Jefferys v. Boosey (1854) ,

4 H.L. Cas . 815, 24 L.J ., Ex. 81 ; (lope v . Doherty (1858), 2 De
G. & J. 614, 27 L.J ., Ch. 600 ; The] Wild Ranger (1862), 32 L.J. ,
Adm. 49) would operate to forbid such a construction of th e
Workmen 's Compensation Act as would extend its benefits t o
dependants resident without the Province . Further con-

sideration, however, has led me to a different conclusion .
The basic idea of the Act is accident insurance for the work-
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CLEMENT, man : see judgment of Lord Macnaghten in Fenton v . Thorley
co . J .
--

	

t Co. (1903), 72 L .J ., K.B. 787 ; and, as one would naturally
1906

	

expect, the insurance money, so to speak, is to go, in the even t
Nov . 9. of death, to those in whose favour the workman would be likely

VARESICK to take out an ordinary policy, namely, to those dependent upo n

B . C

	

his earnings. To confine such dependants within geograph -
COPPER Co . ical boundaries, or boundaries of any sort, would seem absurd

on the face of it. How the difficulty above pointed out as aris-
ing under section 8 of the Second Schedule is to be surmounted ,

is a matter for subsequent consideration. Its existence is not ,
in my opinion, sufficient reason for so construing this statute a s
to turn its clearly intended benefit in many cases into " dead
sea fruit . " There is no decision, so far as I am aware, upon thi s
point under the statute—see, however, Rex v . Owen (1902), 7 1

L.J., K.B. 770—but Lord Campbell's Act, which is in som e
respects in part materia with the Act now under consideration ,
has been held to enure to the benefit of the widow and children ,

all resident in Norway, of a Norwegian whose death was cause d
by the negligence of a British subject upon the high seas :
Davidsson v . Hill (1901), 70 L.J., K.B. 788 . Given the wrong-
ful act in respect of which the deceased, had he lived, woul d

have had a right of action, that statute, in the opinion of th e
court, clearly intended, in the case of death, to make the wrong -

doer liable in damages to all those, no matter of what race or
Judgment residence, who stood to the deceased in any one of the relation -

ships mentioned in the Act . The principle of this decisio n

governs the present case .

All this, however, is obiter, as the applicants have, in my
opinion, failed to prove their dependence in fact. The facts are
that the son left his father's home in Austria several years ago ;

that he did at irregular intervals send money to his parents, the
applicants, amounting altogether to perhaps $400 in six years ;
that the only remittance within a year before his death was o f
a sum to pay the passage to America of a younger brother ; that

the father is the owner of a small plot of ground of, say, fiv e
acres, unencumbered so far as appears ; that he works with thi s
another plot of about the same size "on shares, " the whole, say

10 acres, being an olive orchard ; that the family at home con-
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sists of father, mother, adult brother, and a hired boy of 19 ; CLEMENT ,
co . J .

and that in some years the crops are good, while in other year s

it is hard work to make both ends meet. Whether or not the

	

1906
father, a man of 65 or 66, has any savings put by does not Nov . 9 .

clearly appear ; in fact the evidence as to the condition of VARESIC K

affairs " at home " was not at all satisfactory to my mind,
B.C.

although, perhaps, this may have been due to the failure of the COPPER Co .

deceased 's brother, who gave evidence through an interpreter ,
to make himself clearly understood . But, making and, I con-

fess, wishing to make every allowance possible upon this score ,
I find myself unable to say affirmatively that the applicants

were at the time of the son's death in fact dependent for thei r
maintenance in a manner befiting their station in life upon th e
earnings of the deceased . No doubt they did derive benefit Judgmen t

from his earnings to the extent I have indicated, and it may

well be that they would still further have benefited had thei r

son lived, but these considerations do not necessarily predicat e
dependency : see judgment of Lord Shand in Main Colliery Co .
v. Davies (1900), A.C. 358, 69 L .J., Q.B. 755 at p. 757 ; Sim-

mons v . White Brothers (1899), 68 L.J ., Q.B. 507 .
If they insist upon it, the respondents are entitled to thei r

costs .
Application refused .
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REX v. HUGHES .

Indian, sale of liquor to—Who is an Indian—Person following Indian mod e
of life—Indian Act, amendment of 1894, Cap . 32, Sec . 6—Mens rea .

A quarter-breed is as much entitled to purchase liquor as a white man ,
provided he does not come within the purview of the amendment to
the Indian Act enacted by section 6, Cap. 32, 1894 .

In this case, there being nothing to shew that the defendant knew or had
cause to suspect that the person to whom he sold the liquor wa s
reputed to belong to a particular band, or followed the Indian mod e

jj~~ of life, the defendant only acted reasonably in the circumstances .

MOTION to quash a conviction for selling liquor to an Indian .

Heard before BOLE, Co. J., at New Westminster on the 24th of

October, 1906 .
Defendant was convicted of selling liquor to an Indian con-

trary to the provisions of the Indian Act. It was admitted that

the appellant sold gin to one Jack Nelson, who though describe d
in the conviction as an Indian, was as a matter of fact a quarter -

breed. It was contended by the prosecution that Nelson ,

although not a breed was still an Indian within the meaning o f
the amendment of the Indian Act, which reads thus : " In this

section the expression Indian, in addition to its ordinary signi-
fication as defined in section 2 of this Act, shall extend to an d
include any person, male or female, who is reputed to belong t o
a particular band or who follows the Indian mode of life, or an y

child of such person," 57 & 58 Viet., Cap. 32, Sec. 6. It was
alleged that Nelson followed the Indian mode of life and live d
on an Indian reservation .

Kennedy, for appellant .

McQuarrie, for respondent.

BOLE, Co. J., held, assuming for the sake of argument that
the contention of the prosecution could be .sustained (thoug h
the evidence adduced did not satisfy the court on this point),

prima faeie, a quarter-breed is as much entitled to buy liquo r

290

BOLE, CO . J .

1906

Oct . 24 .

REx

V .

HUGHE S

Statement

Judgment
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as a white man, provided he does not come within the purview BOLE, CO . J .

of the amendment of the Indian Act above cited . As a general

	

190 6
rule there is a presumption, that, mens rea, or a knowledge of Oct. 24 .
the wrongfulness of the act is an essential ingredient in every

REx
offence ; except in such cases as come within the exception to

	

v .

this general rule, there must in general be guilty knowledge on
HUGHE S

the part of the defendant or of someone whom he has put in hi s

place to act for him or in the particular matter in order to con-

stitute an offence : The Queen v . Tolson (1889), 58 L.J ., M.C. 97 ;

The Queen v. Mellon (1900), 7 C .C .C. 179 ; that Nelson from hi s

appearance was a quarter-breed apparently entitled to purchas e

liquor, if he thought proper to do so. That there being nothing
Judgmen t

to shew that the defendant knew or had cause to suspect that

Nelson was reputed to belong to a particular band, or followe d

the Indian mode of life, the defendant only acted as any reason-

able man could be expected to do under the circumstances .

Appeal allowed, and conviction quashed with costs .

Conviction quashed .

REX v. JIMMY SPUZZUM.

Criminal law—Evidence—Complaint in case of rape—Questions put to com-
plainant by her aunt the following day—Admissibility of .

Where the complainant makes a statement, to a third party, not in the

	

REx

presence of the accused, such statement may be given in evidence,

	

v'.TIMMY
provided it is shewn to have been made at the first opportunity which SPUZZUM

reasonably offered itself after the commission of the offence, and has
not been elicited by questions of a leading and inducing or intimidat-
ing nature .

CRIMINAL trial before IRVIN'G, J., at the Fall Assizes . 1906 ,
held at New Westminster .

	

Statement

On the trial of the accused for rape, the Crown offered as a

IRVING, J .

1906

Oct . 23 .
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witness the complainant 's aunt, who, in consequence of report s
which she had heard, had gone to the complainant 's house on

the afternoon of the day after the alleged rape had been com-
mitted and had put to her a certain question . The complainant
was about sixteen years of age, living in her father's house with a
brother aged eight and a sister aged four . The mother was dead .
Prisoner broke into the house at night during the father's absence ,
and committed the offence . In the morning of the next day th e
complainant went to her aunt's house and there told a cousin ,
aged nine, that the house had been broken into, but to this child
she made no mention of the rape. The girl's aunt, who was not at
home when the girl called, having on her return, been told tha t
a man had broken into the house, immediately went to the com-
plainant's house and asked her " what was the trouble ? "

W. Myers Gray, for the accused, objected to the admission of
this evidence, on the ground that anything the complainant said
in answer to questions was conversation and not a complaint .
He cited The Queen v . Lillyman (1896), 2 Q.B. 167 ; Reg. v .
Merry (1900), 19 Cox, C .C . 442 and Rex v . Osborne (1905), 74
L.J., K.B. 311 .

McQuarrie, for the Crown .

IRVING, J., held that, in view of the discretion which, as
decided by Rex v. Osborne, supra, the trial judge has to admi t
or reject evidence under similar circumstances, and it no t

Judgment appearing that the question asked by the aunt in this cas e
was of a suggestive or leading character, he would admit th e
evidence.

[The accused was, on the whole evidence, convicted an d
sentenced to imprisonment for life . ]

IRVING, J .

1906

Oct . 23 .

Rrx
v .

JIMM Y
SYUZZU M

Statemen t

Argument
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PHAIR v. SUTHERLAND .

	

BOLE, Co. J .

to make a change .

	

PHAIR
V .

The plaintiff's right to select the place of trial is not to be lightly interfered SUTHERLAN D

with, and the onus is on defendant to shew that the preponderance o f
convenience is against the place selected .

Where an action is brought by a relative of the registrar, and it is clea r
that the registrar is not the real plaintiff, the defendant is not entitle d
to invoke section 70 of the Act .

APPLICATION by defendant, under section 70 of the Count y
Courts Act, for a change of venue, heard before BoLE, Co. J., a t
New Westminster, on the 11th of June, 1906.

The action was brought by C . A. Phair and an attempt was
made to shew that C. A. Phair was a trustee for Caspar Phair ,
the registrar of the Court at Lillooet, the registry in which th e
action was brought, and thereby to bring the matter under sec-

tion 70 of the County Courts Act and have it transferred t o
another County Court.

Cherry, in support of the application, produced an affidavit to
the effect that C. A. Phair, the plaintiff, was alter ego for Caspar
Phair, the registrar .

Reid, contra, argued that section 70 only applied where a n
officer of the court was suing in his own name ; and he produced
an affidavit of A . W. A. Phair, a clerk in plaintiff's store, repu-

diating any ownership by Caspar Phair in the matters in dispute.

BoLE, Co. J. : The application herein is to change the venu e
from Lillooet to New Westminster on the ground that Mr .
Caspar Phair, the registrar of the Court at that place is the rea l
plaintiff. The plaintiff is a near relative of Mr . Phair's .

Section 70 of the County Courts Act provides for a change o f
venue when an officer of the court sues in his own right, but as
the weight of positive evidence seems to point to the conclusion

Statemen t

Argument

Judgment



294

	

BRITISH COLUMBIA REPORTS .

	

[Vol,.

BOLE, co . J . that Mr. Caspar Phair is not the plaintiff, I am confined t o

	

1906

	

deciding whether the defendant is entitled under section 68 to a

June 11 . change of venue from Lillooet to New Westminster. The plaint -

iff has a right to select the place of trial ; a right not to be lightl y
PHAI R

	

v .

	

interfered with where the place has not been vexatiously chosen ,
SUTHERLAND and the onus is upon the defendant to shew that the preponder-

ance of convenience is against the place selected : Standard

Drain Pipe Co . v. Fort William (1895), 16 Pr. 404 ; Wood v.

Kay (1879), W.N. 206 ; Madigan v. Ferland (1896), 17 Pr . 124 ;
Judgment Green v . Bennett (1884), 50 L.T.N.S . 706 ; Noad v . Noad (1873) ,

6 Pr. 48 ; Bridcut v . Duncan and Sons (1891), 7 T.L.R. 514 and

Dowie v . Partlo (1893), 15 Pr. 314.

Now, I cannot say that the defendant has satisfied me that th e

venue should be changed, and I must refuse the application .

Application refused .

LEAMY, co . J . HENDERSON v. CANADIAN TIMBER AND SAW MILLS,

	

1904

	

LIMITED .

Dec 1 . Master and servant—Monthly hiring, with contingent yearly hiring—Reason -

FULL COURT

	

able notice, what constitutes .

	

1906

	

Plaintiff was employed by defendant Company as their manager at a salar y

July 31,

	

of $200 per month until a mill, which they were constructing, wa s
completed and working, when he was to be engaged at a salary of

HENDERSON

	

$2,500 per annum, payable monthly . He worked under the $200 per

	

v .

	

month arrangement a certain time, and for a portion of a month after
CANADIAN

TIMBER AND

	

the mill had been completed, when he was dismissed without notice :
SAw MILI .s, Held, affirming the judgment of LEAMY, Co . J ., and the verdict of the jury ,

LIMITED that it is usually an implied term of hiring in similar cases that th e
service could be determined by a reasonable notice, and the jury here
having fixed on three months, that was a reasonable notice in th e
circumstances .

APPEAL from the judgment of LEAMY, Co. J., in an action
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tried before him and a jury at Revelstoke on the 1st of Decem- LEAMY, co .

ber, 1904, when the jury returned a verdict in favour of the

	

190 4

plaintiff for $600 .

	

The facts fully appear in the headnote an d
arguments.

McCarter, for plaintiff.
Whealler, for defendant Company .

Dec . 1 .

FULL COUR T

190 6

July 31 .

The appeal was argued at Vancouver on the 11th of April, HENDERSON

1906, before HUNTER, C .J ., IRVING and MORRISON, J .

	

CANADIA N
TIMBER AN D
SAW MILLS ,

Davis, K.C., for appellant : The question is whether the LIMITED

plaintiff was entitled to recover $600, or any sum in lieu of
notice . The only agreement is that under which he was to ac t
as manager at $200 per month until the mill is in running order ;
then there is a contingent agreement that, certain condition s
having been satisfied, he is to become manager at a salary o f
$2,500 a year, payable monthly . The whole employment i s
subject to the directors being satisfied with him . He never go t
any money under the new contract ; they were dissatisfied with
him. The old agreement was discontinued, so that he was either
working on a quantum meruit basis, or under the second agree-
ment . The second agreement was not in force until the mill wa s
in working order and unless the directors were satisfied .

[Per curiam : He stayed in your employment a month .]
This Company's head office is in England, and it takes a

month 's time to get a communication from them. They dis-
missed him on the earliest possible occasion . He was not entitled
to any notice, because he was not employed under a yearly or
monthly hiring .

There must be evidence of a custom of notice or no notice to
go to the jury, but there is no such evidence here. The only
evidence is that which he himself gives, and he says that fiv e
months' notice will be sufficient : Moult v . Halliday (1898) ,
1 Q.B. 125, is authority that a custom of this sort must be proved
in each case as a question of fact . Also see Fox-Bourne v .
Vernon and Co., Limited (1894), 10 T .L.R. 647 .

S. S. Taylor, K.C., for respondent : There was a definite
arrangement for three months ' notice, and we submit that that

Argument
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CANADIA N
TIMBER AND verdict. ]
SAw MILLS ,

LIMITED Everything has been condoned . The letter of the 7th of July

is a scolding letter, but not by any means an indication of dis-

missal . The jury had a right to look at that evidence in order

to arrive at a conclusion whether there was, on the facts, a righ t

to three months ' notice . This man had been a month in th e

new employment, and that, too, with the knowledge of th e

directors, for they actually paid his wages up to the 20th of

August .

As to whether the $2,500 per annum arrangement was a ne w

contract or an increase in wages, see Boston Deep Sea Fishing and

Ice Company v . Ansell (1888), 39 Ch. D. 339 at p . 358 ; McIntyre

v. Hockin (1889), 16 A .R. 498 at pp . 500, 501 and 502.

As to notice, see Lowe v . Walter (1892), 8 T.L.R. 358 at p . 367 .

We are not obliged to prove custom. Unless the jury wa s

unreasonable, the verdict will not be disturbed . He cited Bar-

ratt v. Great Northern Railway Company (1904), 20 T .L .R . 175

at p . 177 ; Fenton v . Emblers (1762), 3 Burr. 1,278 ; Davey v .
Shannon (1879), 4 Ex. D. 81 at p. 86 ; Ridley v. Ridley (1865) ,

34 L.J ., Ch. 462.

Davis, in reply : No condonation was pleaded or set up. The

three months ' notice could not apply to the first agreement, a s

that was for a fixed time . If the mill had been completed on

the 20th of August, they could have dismissed plaintiff then .

As to his having been paid up to the 20th of August, that was

paid after suit was brought, and therefore was not a ratification .

He referred to Bolckow v. Seymour (1864), 17 C .B.N.S. 107 at
p . 115.

Cur. adv. vult.

LEAMY, co. J . applies to the $200 a month arrangement and the $2,500 a year .

1904

	

Our contention is that the letter written by him in Octobe r

Dec . 1 . referring to the conversation in May (when there was a verbal

arrangement for three months' notice), connects the two trans -
FULL COURT

actions into one understanding . The only reason given for dis -
1906

	

missal is the shutting down of the works. Provided he got no
July 31 . notice, the new arrangement came into effect automatically .

HENDERSON [HUNTER, C .J., referred to Pearse v. Schweder & Co . (1897) ,

v'

	

A.C. 520, on the jurisdiction of the court as to setting aside a

Argument
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31st July, 1906 . LEAMY, CO . J .

HUNTER, C.J ., concurred in the reasons for judgment of

	

1904

IRVING, J .

	

Dec . 1 .

IRVING, J . : The plaintiff 's employment was to be paid for at FULL COURT

the rate of $125 per month until the mill was completed and in

	

1906

thorough working order ; when that stage was reached, a new
July 31 .

arrangement was to come into force if the plaintiff had given

full satisfaction to the directors .

	

HENDERSON
v .

I think the words " erected and in full work " must mean CANADIAN
TIMBER AN D

completely erected and in full working order . It surely never SAw MILLS ,
LIMITED

was the intention of the parties that the plaintiff should con-
tinue in their employ in the event of their deciding not to wor k

the mill . This construction of the letter of the 21st of Octobe r

harmonizes with the letter of the 13th of November .

On the 20th of August, 1904, the plaintiff was discharge d

without notice .

The mill was in full running order in July, 1904, and th e

plaintiff acted as manager until the 20th of August, 1904 .

Did the terms of the letter of the 6th of July, or the conduc t

of the managing director generally amount to an expression of

satisfaction by the directors ? I cannot bring myself to believe

that the directors were satisfied. Nevertheless, they acted i n

such a way as to make it possible for the plaintiff to believe tha t

he was being continued in their service notwithstanding the IRVING, J .

difficulty with the Customs. In these circumstances, plaintiff wa s

entitled to notice—but to what notice ? It seems an extraordin-
ary thing that there should be any difficulty in an every-day

case of this kind, but the multitude and diversity of decision s

make it a most embarrassing one to deal with . The earlie r

cases proceeded on the assumption that if a master hired a

servant without mentioning the time, the hiring was a genera l

hiring, and therefore a hiring for a year ; but the modern

method is to determine each case as a question of fact, upon it s

own circumstances .

In Fairman v. Oakford (1860), 5 H . & N. 635 ; and in Green

v . Wright (1876), 1 C .P .D. 591, the court took the view that i t

was usually an implied term of hiring in cases similar to this
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LEAMY, co . J . that the term could be determined by a reasonable notice . The
1904

	

jury have fixed on three months' notice as a reasonable notice ,

Dec . 1 . and I agree with them : see Harnwell v. Parry Sound Lumber
Co. (1897), 24 A.R. 110 .

HENDERSO N
v .

	

that the employee will disclose,during the term of his employment ,
CANADIAN some incapacity justifying his dismissal . This is an incidentalTIMBER AN D
SAW Mnl,s, risk against the happening of which a term of notice is agree d

LIMITED
upon, and must in all fairness be observed . If the contingency

happens, then this notice must be given, or damages paid in lieu
thereof, subject of course to the existence of certain extrem e
exceptions.

From the correspondence and the oral evidence, I am satisfied
MORRISON, J.

the notice to be given was to be three months, and that the
plaintiff was dismissed without that notice being first given . I
am also satisfied that Ward knew and approved of the plaintiff ' s
action in the affair of the Customs .

It is quite plain to me that the real reason for dispensing wit h

the plaintiffs services was owing to the Company being in finan-
cial difficulties, not caused by the plaintiff, and that they were at
the time determined to cease operations . The reasons assigned
by Ward were, I think, mere timid pretexts .

I would dismiss the appeal .
Appeal dismissed .

FULL COURT
The appeal should be dismissed .

1906
July 31 .

	

MORRISON, J. : Doubtless the right, retained by a party
employing another to dismiss him, presupposes the contingency
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ATTORNEY-GENERAL EX REL . KENT v. RUFFNER IRVING, J .

AND BLUNCK .

	

190 6

Costs—Action by Attorney-General—Payment of costs by relator or Attorney-
Feb. 6.

General—18 & 19 Vict ., Cap. 90 (Imperial), whether in force in British ATTORNEY-

Columbia .

	

GENERAL
v .

In an action by the Attorney-General at the relation of a private individual, RUFFNE R
AN D

the Crown sues as parens patriie, and the only object of inserting the BLUxc x
name of the relator in the proceedings is to make him responsible fo r
costs .

The Act 18 & 19 Vict ., Cap . 90 (Imperial), is not in force in British
Columbia, and the machinery by which the Act is to be worked ou t
could not be applied here .

ACTION by the Attorney-General on the relation of a private
individual . Judgment as to costs was reserved for argument ,

which was heard at Victoria, in February, 1906, befor e

IRVING, J .

Wilson, K.C., A.-G., in person.

Peters, K.C., for defendants .

6th February, 1906 .

IRVING, J. : In giving judgment in this case, that the actio n

be dismissed with costs, at the request of the defendants ' counsel
I reserved the question whether the costs were to be payable by

the Attorney-General or the relator, or both .
Since then I have had the benefit of hearing an argument b y

the Attorney-General and counsel for the relator as to the ques-
tion reserved .

When a suit was instituted on behalf of the Crown, or on be -
half of those who enjoy its prerogative, or whose rights are unde r

its especial protection, the matter of complaint was, prior to th e
coming in force of the Supreme Court Rules, 1883, offered to th e
court by way of information by the Attorney-General ex-

officio, or with a " relator . "

In either case, the Crown sued as parens patrice, and except
for the purposes of costs there was no difference between an ex-

Statemen t

Judgment
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officio information and an information at the relation of a
private individual : per Jessel, M.R., in Attorney-General v .

Cocleermouth Local Board (1874), L.R. 18 Eq. 172 at p . 176.
Since the making of the Supreme Court Rules of 1883, the

action is commenced by writ, but by Order 16, rule 20 (B .C.
marginal rule 110) before the name of any person can be used i n

any action as relator, such person shall sign a written authorit y
to the solicitor for that purpose.

Now, as the Attorney-General can file an information withou t
a relator at all, I can see no object in requiring a relator, stil l
less a consent in writing, unless it is for the purpose of makin g

the relator responsible for the costs of the action .
Daniell's Chancery Practice, 6th Ed ., at p . 65, says :
" Although it is the general practice, where a suit immediately concern s

the right of the Crown, to proceed without a relator, yet instances have
sometimes occurred where relators have been named . In such cases, how-
ever, it has been done through the tenderness of the officers towards the
defendant, in order that the Court might award costs against the relator i f
the action should appear to have been improperly conducted . "

And in a note to the above :
" For an instance of the oppression arising from not naming a relator ,

see Attorney-General v . Fox, Ld. Red ., 23, n . (q), where no relator bein g
named, the defendants, though finally successful, were put to an expens e
almost equal to the value of the property ."

In Attorney-General v. Logan (1891), 2 Q.B. 100, Bigham ,

Q.C., now Bigham, J., and the present Attorney-General, i n
their argument said :

" The only object of inserting the name of a relator is to make him re-
sponsible for the costs of the proceedings ."

Wills, J ., at p. 103, said :
" There is authority for saying that a relator need not have any persona l

interest in the matter, except as one of the public ; he need not, in fact, be
himself damaged at all ; and if that is so, the introduction of the relator i s
really only a matter of costs . "

Vaughan Williams, J., now Lord Justice, at p . 106, said :
" As I understand the practice, when the Attorney-General proceeds at

the relation of a private person or a corporation he takes the proceeding a s
representing the Crown, and the Crown through the Attorney-General is
really a party to the litigation . It is quite true that when the proceedin g
is taken at the relation of a subject, the practice is to insert his name i n
the proceedings as the relator, and to make him responsible for the costs ,
but I do not think that this practice in any sense makes the relator a party



XII.]

	

BRITISH COLUMBIA REPORTS.

to the proceedings, although he is responsible for the costs, any more tha n
(to take a converse case) an infant who brings an action is responsible fo r
the costs of it . If I am right, it would seem that the practice of makin g
the relator directly responsible for the costs of the action had its origin no t
in the protection of the defendant, but of the Crown . "

In our own Court, BEGBIE, C.J ., in Anderson v. Corporation

of City of Victoria (1884), 1 B .C. (Pt. 2) 107 at p . 108, speaks of
the Attorney-General " receiving a proper indemnity as to costs ."

This may mean as to his, the Attorney-Genera l 's costs, and if so ,
does not touch the question as to defendant's costs . In Attorney -

General v . London County Council (1901), 1 Ch . 781, (1902),
A.C. 165, where the Attorney-General on the relation of certain

persons and companies carrying on the business of omnibus pro-
prietors, being ratepayers, brought an action against the counci l

to restrain it from running omnibuses, there was a discussion a s
to the Attorney-General's powers and duties in an information .

Vaughan Williams, L.J., at p. 807, said : "The relators are
ratepayers, and as such have a right to ask the Attorney -

General to allow his name to be used," etc. How could they
have the right, except on being responsible for the costs occas-

ioned to the defendants if the latter should prove successful ?
In Attorney-General v. C. P. R . (1905), 11 B .C. 289, DUFF, J .,

in dismissing the action, did so with costs to be paid by the
relators.

Mr . Peters contended that the Attorney-General was liable fo r
costs under Imperial statute, 18 & 19 Viet., Cap. 90, under whic h

Act costs are payable by the Crown as between subject and sub-
ject, but I am of the opinion that that Act is not in force here .

It was not a general Act, but required a special Act to make i t
applicable to the Isle of Man, and the machinery by which th e

Act is to be worked out could not be applied here .
Walibridge, C.J., of Manitoba, decided in Attorney-General v .

Richard (1887), 4 Man . L.R. 336, that that statute had not bee n
imported into Manitoba.

In my opinion the order should be confined to making th e
costs payable by the relator.

Order accordingly.

301

IRVING, J .

1906
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ESQUIMALT WATERWORKS COMPANY, LIMITED v .
THE CORPORATION OF THE CITY OF VICTORIA .

ESQUIMALT

	

special Acts—Municipal Corporation, rights of—Water companies .
WATER-
WORK S

COMPANY By section 9 of the plaintiff Company's charter of 1885, they were em -
v .

	

powered from time to time and at all times thereafter to survey, set
CITY OF

	

out and ascertain such parts of the land within a prescribed area a s
VICTORIA

they might require for the purposes of their undertaking, to diver t
and appropriate the waters of Thetis lake and Deadman's river and
its tributaries as they should judge suitable and proper, and to acquir e
any interests in the said lands or waters, viz . : Thetis lake or Dead-
man's river, or any privileges that might be required for the purpose s
of the Company.

By section 10 of the same Act, " the lands, privileges and waters whic h
shall be ascertained, set out, or appropriated by the Company for the
purposes thereof as aforesaid, shall thereupon and forever after b e
vested in the Company . "

By an amending Act of 1892, passed on the 23rd of April, 1892, the pro -
visions of the principal Act as to appropriation and diversio n
were extended so as to embrace Goldstream river and its tributar-
ies, except that there is no express vesting clause similar to that con-
tained in said section 10 . It is also provided that the power to divert
and appropriate water from this river and its tributaries is to be sub-
ject " to any grant of rights, privileges or powers arising under th e
provisions of the Corporation of Victoria Water Works Act, 1873" ;
and by section 9, that nothing in the Act is to be construed as in an y
way limiting or derogating from any grant or privilege accorded t o
the City under the provisions of the said Act . By section 10 it is
stated that the powers as to Goldstream are conferred only on th e
condition that the Company will supply, on terms which are specified ,
a maximum quantity of 5,000,000 gallons per diem to the City if so
required .

The Company in 1892 commenced operations on Goldstream river
by clearing the banks and building dams for the purpose o f
making reservoirs, and making other improvements . In 1897 the
Water Clauses Consolidation Act was passed, by which all unrecorded

302

DUFF, J .

1906

May 23 . Water and watercourses—Prior rights—Riparian ownership—English law

FULL COURT

	

relating to riparian rights, introduction of into British Columbia -

	

-

	

Appropriation of waters—Authorization of user of water by records o r

	

1907

	

grants—Statutes, construction of—Water Privileges Act, 1892—Wate r

	

Jan . 8.

	

Clauses Consolidation Act, 1897, R .S .B .C., Cap . 190—Esquimalt Water
Works Act, 1885—Expropriating statutes, effect of general Acts on earlier
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and unappropriated water and water-power, declared by the Water DUFF, J .
Privileges Act, 1892, to be vested in the Crown, were brought under

	

1rJ06
one comprehensive code for administrative purposes . Between 1892 and
1898 the Company had purchased from various owners the lands along May 23

the Goldstream river and contended in the action that it had thus FULL
COUR T

become entitled to the riparian rights of such owners :-
Field, that the Water Privileges Act, 1892, vested in the Crown the right

	

190 7

to the use of all the water in Goldstream river . The Company's Act of
1892 merely gave it a right to take what was necessary for its purposes ,
and by taking possession of the source of the river it could not clai m
the exclusive use of the water from the source of the river to it s
mouth .

The Water Clauses Consolidation Act, 1897, was intented to control the
acquisition and use of waters not appropriated on or before the 1st
of June, 1897, and prescribed a method by which the right to use
such waters, as well recorded as unrecorded, could be obtained . The
Act intended that existing companies should be limited strictly t o
their corporate powers.

The purchase of lands by the Company gave it no greater right than the
owners possessed, viz . : a right to the uninterrupted, undiminished
and unpolluted flow of the water past their lands for the purposes .
incidental to their ownership . The Company purchased those land s
solely by virtue of the limited authority given it by its Act of incor-
poration, and for the purposes only of that Act .

Under the provisions of the Water Clauses Consolidation Act, 1897, th e
City have a right to the waste or unrecorded waters of Goldstream
river, and under the Corporation of Victoria Water Works Act, 1873 ,
they have a right to the compulsory acquisition of the whole of th e
interests of the Company on the said river .

Per HUNTER, C . J . : Having regard to the nature of the undertaking an d
the conditions imposed, the Legislature, when it conferred the righ t
"from time to time and at all times hereafter " to divert and appro-
priate the waters of Goldstream, granted an exclusive licence, subject
only to the rights conferred on the City by its Act of 1873 and amend-
ing Acts . That right having sprung into existence, should not, in th e
absence of clear and unmistakable language, be prejudiced by an y
subsequent legislation . That the option as to how or where the wate r
is to be taken, is left entirely with the Company, which is given the
exclusive use and control of the stream .

Per DUFF, J ., at the trial : The enactments dealing with the introductio n
into the colonies of British Columbia and Vancouver Island, of th e
general body of English law, clearly do not amount to a declaration o f
the non-existence of the law regulating riparian rights in those
colonies .

Judgment of DUFF, J ., reversed (HUNTER, C. J ., dissentiente) .

Jan . 8 .

ESQUIMAL T
W ATER -
WORR S

COMPAN Y
v .

CITY OF
VICTORIA
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DUFF, J .

1906
APPEAL from the judgment of DUFF, J., in an action tried
before him at Victoria on the 4th, 5th, 6th, 7th, 8th, 9th, 11th ,

May 23.
	 12th and 13th of December, 1906, wherein the plaintiff Compan y

FULL COURT obtained an injunction restraining the City from recordin g
1907 under the Water Clauses Consolidation Act, 1897, any of th e

Jan . 8 . waters of Goldstrearn river for municipal purposes, and declaring

ESQUIMALT
that the waters of the said river are, by virtue of the Company 's

WATER- incorporating Act of 1885 . and amendments, vested in th e
WORK S

COMPANY Company .
v.

CITY OF

	

The action arose upon an application of the City for a
VICTORIA record of water under the Water Clauses Consolidation Act, 1897 ;

a record was attempted to be made by the City upon Gold-

stream at a point below the power house of the Tramway Com-
pany, whither the water is carried by pipes, and from whic h

point the waters of Goldstream flowed again into the bed o f
Goldstream and thence into Saanich inlet . The Water Company

applied for and obtained an injunction restraining the City fro m
proceeding with this application for a record . The Water Company

was incorporated in 1885, and by its Act of incorporation becam e
entitled to divert the waters of Thetis lake and Deadman 's river

for the purpose of supplying the inhabitants of Esquimalt and
surrounding peninsula and with power to supply along the pip e

line, and the district in the Act mentioned with water. In

Statement 1892, the Water Company obtained a further Act, authorizing

it to divert the waters of Goldstream. The City had, in 1873 ,
obtained an Act authorizing the appropriation of water at any
point within a radius of twenty miles of the City for the purpos e

of supplying the needs of the inhabitants of Victoria . When, in

1892, the Water Company obtained its extending Act, provision

was made protecting the prior rights of the City. This provision
was set forth in the Water Compan y ' s Act of 1892,in two sections.

Section 1, after giving power to the Water Company to appropri -
ate the waters of Goldstream, stated that this power was " subject ,

however, to any grant of rights, privileges or powers arisin g
under the provisions of the Corporation of Victoria Wate r

Works Act, 1873 " ; and in section 9 of the Act it was declare d
that " nothing in this Act shall be construed as in any way
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limiting or derogating from any grant or privilege accorded to DUFF, J .

the Corporation of the City of Victoria under the provisions of

	

190 6

the Corporation of Victoria Water Works Act, 1873 ."

	

May 23 .

The Water Company 's Act of 1892 extended the field within
FULL COURT

which the Company might obtain water in order to supply the —

needs of the inhabitants of Esquimalt and peninsula surround-

	

190 7

ing.

	

Jan . 8 .

On the 10th of May, 1892, the Water Company made a con- ESQUIMAL T

tract with the National Electric Tramway

	

b

	

n& Lighting Company wo
WAT

ags
i,a -

for a supply of water to that Company for power purposes. This COMPANY

contract dealt with the question of power entirely . There- CITY OF

upon the Water Company constructed a reservoir. By reason VIcroRI A

of defaults in the National Electric Tramway Company th e

water was never taken by that Company. On the 25th of Sep-
tember, 1897, another contract was made by the Water Com-

pany, this time with the British Columbia Electric Railway &

Lighting Co ., the successors in title of the National Electri c

Tramway & Lighting Company. This latter contract deal t
entirely with the question of the supply of water for power pur-

poses. The Tramway Company were thereby enabled to generate

power for distribution within the City of Victoria . The Water

Company constructed further reservoirs, so that they wer e
enabled, in August, 1898, to furnish the Tramway Company wit h

power at the Company 's power house on Coldstream, just abov e
the point where the City sought to obtain a water record. The Statement

waters of Coldstream had never been utilized by the Water
Company between 1892 and August, 1898, for any purpose ,

except as aforesaid.

The Water Company 's original Act of incorporation author-

ized that Company to regulate the distribution and use
of water " on all places " and " for all purposes " by section 12 .

The plaintiffs' evidence went to shew that the Water Compan y
had constructed its works (1 .) with a view to augmenting it s

supply to the peninsula ; (2.) to meet an obligation their 189 2
Act imposed on them of supplying water to the City of Victoria ;

(3.) that the pipes were not laid to bring in the water to the
peninsula, because if the City required the supply, they wer e

entitled to larger pipes, and a more extensive outlay would be
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DUFF, J. necessary than if the water were brought to the peninsula alone .

	

1906

	

The point taken by the City was that up to August, 1898, th e
May 23, waters of Goldstream had never been put to a beneficial use by

the Water Company within the meaning of the Water Clause s
FULL COUR T

	

—

	

Consolidation Act, 1897 .
1907 In June, 1897, the Water Clauses Consolidation Act became law .

Jan . 8. After reciting that water not then held under Acts of the Legis -

ESQUIMALT lature then existing, or thereafter to pe passed, had been vested

WORKS in the Crown in 1892 ; that water privileges might be obtaine d
COMPANY under various statutes of the Province, and that water an d

v .
CITY OF water-power in the Province not under the exclusive jurisdictio n

VICTORIA of the Parliament of Canada, so far as such water-power remaine d

unrecorded and unappropriated on the 23rd of April, 1892, was
declared to be vested in the Crown in the right of the Province ,

the Act proceeded to declare that it was necessary and expedien t
to provide for the due conservation of all water and water-power

so vested in the Crown, and to provide means whereby suc h
water and water-power might be made available to the fulles t
possible extent in aid of the industrial development and of the

Statement agricultural and mineral resources of the Province . This Act
still further recited that it was expedient to enact an exclusiv e
and comprehensive law governing the granting of water rights
and privileges and to provide and regulate the mode of acquisi-

tion and enjoyment of such privileges, and the royalties payabl e
to the Crown in respect thereof . The Act gave a definition o f

unrecorded waters as follows :
" Unrecorded water shall mean all water which for the time being is no t

held under and used in accordance with a record under this Act or unde r
the Acts repealed hereby, or under special grant by public or private Act ,
and shall include all water for the time being unappropriated or unoccupied
or not used for a beneficial purpose ."

Buxton, K.C., and Peters, K.C. (R. T. Elliott, with them), for
plaintiff Company .

W. J. Taylor, K.C ., and Bodwell, K.C ., for defendant Corpora -
tion .

23rd May, 1906 .
DUFF, J . : The plaintiff Company sues to restrain the defend -

	

DUFF,

	

ant Municipality from proceeding with applications to th e
Lieutenant-Governor in Council for a grant of water records
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authorizing the diversion of water from Goldstream river and

its tributaries, under the Water Clauses Consolidation Act, 1897 ,

for the purpose of supplying water to the inhabitants of the

municipal area. The Company 's case necessarily rests upon the

contention that it has acquired rights in these waters which

would be invaded by the grant of such records, and that there is

no authority under the statute to make any grant having tha t

effect. It will be necessary to discuss fully the bearing of the

Water Clauses Consolidation Act, 1897, and of the Water Privi-

leges Act of 1892, upon the rights of the parties to this action ;

but I proceed first to consider the nature and extent of the rights

acquired by the Company in the streams in question as if those

rights fell to be ascertained without regard to the provisions of

either of these enactments.

The Company was incorporated in 1885 by an Act of th e

Legislature of British Columbia . By that Act it was, inter alia,
provided in section 8 :

" The Company and their servants may, and shall have full power t o
design, construct, build, purchase, improve, hold and generally maintain ,
manage and conduct water works and all buildings, materials, machiner y
and appliances therewith connected in the town of Esquimalt and the
peninsula adjacent thereto, bounded by the Victoria Arm and Harbour ,
the Straits of Fuca and Esquimalt Harbour, and other parts as hereinafte r
provided .

"9 . It shall be lawful for the Company, their servants, agents and
workmen, from time to time, and at all times hereafter, as they shall see
fit, and they are hereby authorized and empowered to enter into and upon
the land of any person or persons, bodies politic or corporate, in the town
of Esquimalt, or within ten miles of the said town, and to survey, set out
and ascertain such parts thereof as they may require for the purposes o f
the said water works, and to divert and appropriate the waters of Theti s
lake and Deadman's river, and its tributaries, as they shall judge suitabl e
and proper, and to contract with the owners and occupiers of the sai d
lands, and those having an interest or right in the said waters, for the pur -
chase of the same respectively, or of any part thereof, or of any privileg e
that may be required for the purposes of the Company, and for the righ t
to take all or any timber, stone, gravel, sand and other materials from th e
aforesaid land or any lands adjacent thereto, for the use and constructio n
of the said works. [Provisions as to arbitration proceedings in the event o f
dispute] .

" 10 . The lands, privileges and waters, which shall be ascertained, set
out, or appropriated by the Company for the purposes thereof as aforesaid ,
shall thereupon and forever after be vested in the Company 	
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DUFF, J .

1906

May 23 .

FULL COURT

1907

Jan . 8 .
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WORK S
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DUFF, J. and all such water works, pipes, erections and machinery, requisite for th e
said undertaking, shall likewise be vested in and be the property of th e1906
Company . "

May 23 .
This Act was in 1892 amended by a statute which enacted i n

FULL COURT section 1 :

1907

	

" The Esquimalt Water Works Act, 1885, shall be so construed as to giv e

Jan 8

	

power to the Esquimalt Water Works Company to divert and appropriat e
	 so much of the waters of Goldstream river and tributaries as they ma y
EsQUIMALT deem suitable and proper, subject, however, to any grant of rights, privi -

WATRR- leges or powers arising under the provisions of the Corporation of Victori a
woaxs Water Works Act, 1873 . "COMPAN Y

v .

	

In section 3 :
CITY OF
VICTORIA "All the rights, powers and privileges conferred on the said Compan y

by the Esquimalt Water Works Act, 1885, shall extend and apply to th e
appropriation and diversion of the waters of the Goldstream river and it s
tributaries, and also to the conveying of such water from the place or places
of diversion to the town of Esquimalt and the peninsula adjacent thereto,
as defined by section 8 of the said Act, in the same way and to the sam e
extent as if such rights, powers and privileges had been originally conferred
by the said Esquimalt Water Works Act . "

And in section 10 :
"The rights and privileges conferred by this Act are subject to and hav e

been conferred only upon the following conditions :
"(a .) Should the Corporation of the City of Victoria at any time s o

desire, the Council of the Corporation may, by resolution, notify the Esqui-
malt Water Works Company to furnish them with a supply of water fro m
the works of the Esquimalt Water Works Company, and it shall thereupo n
be obligatory upon such Company, within fifteen months after the servic e

DUFF, J . of such notice on the Company, to supply and deliver, at some point wes t
of Victoria Arm, within the limits of the City of Victoria, into the wate r
mains of the City of Victoria, under a pressure (at sea level) of not less tha n
one hundred and ten pounds to the square inch, such quantity of pur e
water up to the amount and for the period specified in such resolution, or
any subsequent resolution of a similar nature, as will satisfy the needs o f
the Corporation of the City of Victoria, the Corporation paying the Com-
pany therefor at the rate of six cents per thousand gallons ; and the Com-
pany shall supply water to the Corporation of the City of Victoria for th e
purpose of fire protection at the rate of $4 per month for each fire hydran t
which the Corporation may desire to connect with the Company's pipes ,
and shall supply water for flushing and washing gutters, or for the fillin g
of tanks for fire protection purposes, free of charge . "

(b.) [Proviso as to quantity per diem, and period of supply] .
(c.) [As to right and liability of the Corporation in taking or not taking

such quantity] .
Since the passing of the amending Act of 1892, the Company
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has purchased the lands (except some small areas still vested in DUFF, J .

the Crown) traversed by the streams mentioned in the third see- 1906

tion ; the lands occupied by the lakes which are the headwaters May 23 .

of these streams, and (except the areas mentioned) the whole of
FULL COURT

the watershed drained by them . Shortly after. the passing of
the Company 's amending Act, the Company entered into a con-

	

1907

tract with the National Electric Railway Company, binding itself Jan . 8 .

to supply to the Railway Company at a point on Goldstream ESQUIMALT

river, certain quantities of water at a fixed minimum head for WATER"
WORK S

the generation of electric energy, and partly to equip itself to COMPANY
v .

carry out this contract, partly to provide for a possible advance Cur of

in the demands of water to supply the district served by the VICTORIA

Company 's system, partly to provide means to meet the inchoat e

obligation imposed by section 10 of the Company 's amending

Act, in the event of that obligation becoming operative, the Com-

pany proceeded to establish a reservoir at the lower of a serie s

of lakes which formed the headwaters of Goldstream rive r
proper, and this work was completed in the year 1893 .

The Railway Company having passed into liquidation, th e

arrangements with that Company lapsed ; but in 1897 the Com -
pany entered into a contract with the British Columbia Electri c
Railway Company, binding itself to provide water for the sam e

purposes, in increasing quantities up to 15,000,000 gallon s

daily, as the Electric Company should require it, at that Com-
pany 's power-house at Goldstream river, having a specified mini- DUFF, J .

mum head . In consequence of that contract the Company ha s

spent large sums of money in establishing reservoirs at th e
remainder of the series of lakes mentioned, and providing fo r

works gecessary to enable the Company to fulfill the require-
ments of the contract. Down to the present time no part of th e
waters of Goldstream river or its tributaries, has been applied b y
the Company for the purpose of supplying the inhabitants o f

the district referred to in the Company 's principal Act with
water for consumption ; and in point of fact, with the exceptio n
of the application to the purposes of the contract mentioned ,
these waters are not actually applied by the Company to any
beneficial purpose . Before discussing the question as to the
rights in respect of these streams acquired by the Company
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DUFF, J . under these Acts, it is necessary to deal with a point raised by

1906

	

Mr. Bodwell, which bears generally upon the questions arising i n

May 23 . this case .
It is argued that the English law relating to riparian right s

FULL COURT
never became a part of the law of this Province . The first Im-

1907

	

perial statute relating to Vancouver Island appears to be 12 &
Jan. 8. 13 Viet ., Cap. 48, which is reprinted in the Revised Statutes o f

ESQUIMALT British Columbia of 1897. The Act does not contain, nor does
WATER . there appear to have been passed before the union of the colonie s
WORK S

COMPANY of British Columbia and Vancouver Island in 1866, by Parlia-
v .

CITY of meat or other law-making authority, any enactment containin g
VICTORIA any express provision for the establishment of the law of Eng-

land as the law of the last mentioned colony . In these circum -

stances, we must apply the common law rule relating to the

introduction of English law into colonies acquired by settlement .

That rule is authoritatively stated by the Privy Council i n

Cooper v. Stuart (1889), 14 App. Cas . 286 at pp . 291 and 292.

Now, the rule of law which regulates the rights of riparian

owners insofar as we are concerned with it, may be stated in th e

language of Lord Wensleydale in Chasemore v. Richards (1859),

7 H.L . Cas. 349 at p . 382 . This rule, founded, as pointed out b y

Farwell, J ., in Bradford Corporation v. Ferrand (1902), 2 Ch.

655 at p . 661 in the jus naturce, and worked out on the principle

of cequm et bonum, in my opinion cannot be said to be less
DUFF, J. applicable to the circumstances of the colony of Vancouve r

Island in 1849 than the circumstances of other colonies into

which it has never been doubted it was carried by the settler s

who established those colonies. By the operation of the com -

mon law rule it was carried into the Australian settlements : Lord

v. The Commissioners for the City of Sydney (1859), 12 Moore ,

P .C. 473 ; into the American settlements : Tyler v. Wilkinson ,

4 Mason, 397 ; Lux v. Haggin (1886), 69 Cal. 255, 10 Pac.

674 and by the Act of 1792, which but enacts the common la w

rule in express terms, it was introduced into Upper Canada :

Booth v. Ratte (1890), 15 App. Cas . 188. So far as I can ascer -

tain, it seems never to have been doubted that with the general

body of English law it was introduced into all the colonies form -

ing the Dominion of Canada, except Quebec. By an ordinance
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promulgated in 1867, after the union of the colonies of British DUFF, J .

Columbia and Vancouver Island it was enacted as follows :

	

nos
" From and after the passing of this ordinance, the civil and criminal May 23 .

laws of England, as the same existed on the 19th day of November, 1858,	

and so far as the same are not from local circumstances inapplicable, are FULL COURT

and shall be in force in all parts of the colony of British Columbia ."
1907

I see no reason for thinking—even supposing the Munici -
Jan. 8 .

pality's contention can, as regards the mainland of the Province, 	
be supported—that this ordinance made inapplicable to Vancouver EseuiazALT

Island any part of the body of English law which theretofore woaK s
was the law in that colony ; indeed, if not from local circum- COMPAN Y

stances, inapplicable to that colony, it must, in my opinion, be CITY OF
VwroitiA

treated as coming within the ordinance . I am unable, moreover,

to agree with Mr . Bodwell that even as regards the mainlan d

the rule in question comes within the language of the exception .

I do not find that the point has been the subject of express deci-
sion, although in a dissenting judgment in West Kootenay P. &

L. Co. v. Nelson (1906), 12 B.C. 34 (the majority of the court
expressing on this point no opinion) MARTIN, J., states his vie w

to be that the rules of English law on this point have been, since
1870, the law of the whole colony of British Columbia ; and the
judgment of DRAKE, J., in Columbia River Co. v. Yuill (1892) ,

2 B.C. 237, proceeds upon that view, although the point was no t

argued. The judgment of Gwynne, J ., in Martley v. Carson
(1889), 20 S .C.R. 634 at pp. 658 and 659 is addressed to the con-
struction of the Land Act, and does not touch the point . Mr. DUFF, J .

Bodwell, indeed, relied upon certain provisions of the Land Ac t
first appearing in the B . C. ordinance of 1865 authorizing the
diversion of natural streams and lakes for specified purposes i n
support of his contention . As to these enactments, omitting for

the present the consideration of the legislation of 1892 and 1897 ,
it is sufficient to say in this connection that whatever modifica-

tion of the rights of riparian proprietors they should be held t o
have effected, they clearly do not amount to a declaration of th e
non-existence of such rights, and in my opinion they cannot
fairly be regarded as affording any indication that the view of
the legislative authority accorded with that now advanced on
behalf of the Municipality.

By their transactions, the Company acquired in the streams in
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DUFF, J . question the riparian rights incident to the ownership of th e
1906

	

lands purchased, subject, as to some of the parcels, to certai n

May 23, reservations in the grants from the Crown, which I shall refer t o
more particularly later. But I do not think that as regards its

FULL COURT
rights in respect of the streams in question, the Company can b e

1907 treated as a riparian proprietor simply. The Company's Acts, i n
Jan . 8 . my judgment, treat Goldstream river and its tributaries a s

ESQUIMALT entities which are the subjects of proprietary rights. The prin-
WARg$ cipal Act provides for the purchase by the Company of the right s

COMPANY and interests of persons having rights and interests in these
v .

CITY OF streams as streams. In other words, it provides for that which ,
VIGTU$iA at common law, would be a legal impossibility : Stockport Water-

works Co. v. Potter (1864), 3 H . & C. 300 ; the severance of the

right of an owner of land traversed by a natural stream in th e
stream itself from his proprietary interest in the land . This

interest, once acquired by the Company for the purposes of it s
statutory undertaking, either by contract or by compulsor y

appropriation under the provisions of the Act, becomes, in my
opinion, vested in the Company, and is thenceforward held unde r

a statutory title, the nature and extent of which must be ascer-
tained from the provisions of the statute itself . The statute, i n

short, to use the language of Brett, L.J., becomes the charter o f
the Company's rights. The Legislature, in other words, for th e

purpose of enabling an undertaking of public interest to be
DUFF, J . effectually carried on, conferred upon the Company the power t o

acquire for the purposes of that undertaking, rights which, as
separate from the ownership of land, are unknown to the com-

mon law, namely, the whole sum of the rights of a riparia n
proprietor in, or in respect of a natural stream of water flowin g

through or past his land, and gave to the Company in respect o f

the rights so acquired, a parliamentary title. In the language of

the Act itself, the waters so appropriated by the Company fo r

the purposes thereof, were thereupon and forever, to be vested i n

the Company.

I was, at first, strongly impressed with the force of Mr . Bod-

well's contention that to effect an appropriation within th e

language of the statute there must be a severance of some defi-

nite portion of water from the stream itself or that, at all events,
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an appropriation can take effect under the provisions of section DUFF, J .

10, from which I have just quoted, only to the extent to which 106
it is accompanied by a reduction into possession of a definite May 23.
quantity of water. This contention harmonizes fully with the

FULL COURT
use of the word " appropriate " in the earlier cases, which pro -

ceed upon the principle that running water is entirely publici

	

11 7

juris, and subject to be made the property of the first occupant Jan. 8 .

who reduces it into possession by abstraction from the stream ; ESQUIMALT

and with the principles governing the acquisition of water rights warms
in natural streams in many of the Pacific States of the United COMPAN Y

v .
States of America. But the contention, I have come to the con- CITY of
elusion, is not well founded. It is true that exclusive property VICTORIA

in water in a running stream, as so many pints or so many
globules of fluid, can only be acquired by the abstraction of th e

fluid from the stream. In Embrey v . Owen (1851), 6 Exch. 353 ,
Parke, B., at p . 369, uses this language :

" The right to have the stream to flow in its natural state without dim-
inution or alteration is an incident to the property in the land throug h
which it passes ; but flowing water is publici juris, not in the sense that it
is a bonum vacans, to which the first occupant may acquire an exclusive
right, but that it is public and common in this sense only, that all ma y
reasonably use it who have a right of access to it, that none can have an y
property in the water itself, except in the particular portion which he ma y
choose to abstract from the stream and take into his possession, and tha t
during the time of his possession only . But each proprietor of the adja-
cent land has the right to the usufruct of the stream which flows throug h
it ."

	

DUFF, J .

And in Lyon v. Fishmongers Company (1876), 1 App. Cas.

662 at p. 683, Lord Selborne says :
" The title to the soil constituting the bed of a river does not carry wit h

it any exclusive right of property in the running water of the stream ,
which can only be appropriated by severance, and which may be lawfully
so appropriated by every one having a right of access to it."

And see John White & Sons v. J. & M. White (1906), A.C . 72
at p. 80. But there is a sense in which a stream as a stream
may properly be spoken of as the subject of ownership . In
Williams v. Morland (1824), 2 B. & C. 910 at p. 914, Holroyd ,
J., said :

" Running water is not in its nature private property . At least it is pri-
vate property no longer than it remains on the soil of the person claimin g
it . "



314

	

BRITISH COLUMBIA REPORTS .

	

[VoL

DUFF, J .

	

In Bush v. Trowbridge Waterworks Company (1875), L.R. 1 9

1906

		

Eq. 291 at p . 293, Sir George Jessel, M.R., referring to the lan -

May 23. guage of the 6th section of the Waterworks Clauses Act, 1847 ,
says

FULL COURT
" Meaning, as it appears to me, the owners or occupiers of the portio n

1907

	

of the stream with which the company are interfering ."
Jan . 8 .

	

Also see in the same case on appeal, 10 Chy . App. 459, per

ESQUIMALT James, L.J., at p . 462 .
WATER-

	

[Reference to Stone v . Corporation of Yeovil (1876), 2 C.P.D .WOREff
CoteasY 99 at p. 108 ; Girdwood v. Belfast Water Commissioners (1877),
CITY OF 1 L.R. Ir. 28, per Chatterton, V.C . ]

VioTomA

		

And the Legislature can, of course, create a new species o f
property : Medway Co. v. Romney (1861), 9 C .B.N.S . 575 .

In that part of the 10th section which I have quoted; the
statute seems to me to be dealing with the appropriation of th e
streams themselves . It is to be observed that the Legislatur e

speaks of the appropriation of waters and of interest in waters ,
not an appropriation of water. I agree with the view expressed
by Chatterton, V.C., in the case I have just quoted, p . 40, that th e
word "waters" in the plural would mean something different from

the actual water passing through the streams. But aside fro m
this, that part of section 10 seems to me to be merely the com-
plement of those parts of section 9 which provide for the acqui-

sition by the Company of rights in land and in the streams in
DUFF, J. question . The principal Act first authorizes the Company to

acquire these rights, and provides means by which, in the absenc e

of an agreement, they may be acquired compulsorily ; and then
proceeds to declare in section 10 expressly that these rights, pur-

chased by agreement, or compulsorily taken, shall be vested i n
the Company forever . The word "appropriate" itself, in its

natural meaning, signifies to make one 's own, that is, to take to
oneself to the exclusion of others : Imperial Dictionary . One

does not readily see why an interest or right in a stream take n

under section 9 is not an appropriation of that right or interest .

The Company takes it to itself to the exclusion of the forme r

proprietor ; in the fullest sense appropriates it .

A flood of light has been thrown upon the construction of thi s

statute by a decision of the Judicial Committee of the Privy
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Council, reported since the argument—Saunby v . London (Ont . )

Water Commissioners (1906), A.C. 110. The Act which the
court had to construe in that case is, in terms, almost identical
with that now under consideration, that is Cap. 102 of the

FULL COURT
statutes of Ontario (1873) . The plaintiff in the action, who was

	

—
a mill owner, complained that the water-power of his mill was

	

1907

interfered with by the water commissioners, who, at a point on Jan. 8.

the River Thames, below his millsite, had penned back the river ESQUIMALT

for the purposes authorized by their enablingg Act. The commis- WATER
WORK S

WO K S

sioners sought to justify under their Act, contending that the COMPAN Y

plaintiff's only remedy was to invoke the compensation clauses . CITY OF

Lord Davey, in delivering the judgment of the Judicial Corn VICTORI A

mittee at p. 114, said : [which his Lordship read].

This opinion manifestly proceeds upon the view that unde r
the statute in question, the commissioners were not authorized
to deal with the streams in question in such a manner as to
invade the legal rights of others . This is the view expressed by
Sedgewick and Kiliam, JJ ., who dissented from the opinion of th e
majority of the Supreme Court of Canada in opinions founde d
largely upon the fact, it would seem, that the statute makes n o
provision for the compensation of persons whose property i s
merely injuriously affected as distinguished from persons whos e
property is taken. [The learned judge quoted the remarks of
Sedgewick, J . (1904), 34 S.C.R. 650 at p . 657] .

In short, before doing anything which will injuriously affect DOFF, J .

the rights of others in land, or in the waters in question, the
Company must acquire such rights . The Act does not authorize
the Company to divert these waters, or sensibly to diminish thei r
flow until it has first acquired the rights of the riparian pro-
prietors, of which, apart from the statute, such Acts would b e
an invasion . The Company, that is to say, does not acquire th e
right to divert as against the lower riparian until it has firs t
appropriated that riparian 's right to the flow of the stream, and
no abstraction or diversion of the water of the stream in itsel f
can, under the statute, effect an appropriation of anybody 's
rights. It is, in the sense I have mentioned, namely, the acquir-
ing of rights in the streams and waters referred to under th e
statute for the purpose of the Company 's undertaking, that the



316

DUFF, J .

1906

May 23 .

FULL COURT

1907

Jan. 8.

ESQUIMALT
WATER-
WORKS

COMPAN Y
V .

CITY OF
VICTORIA

DUFF, J .

BRITISH COLUMBIA REPORTS .

	

[Vol. .

word " appropriated " is used in the passage I have just quoted

from Lord Davey 's judgment ; and I quote from Sedgewick, J . ,

at pp. 656, 657 and 658, of the report of the judgment in the

Supreme Court of Canada, in further confirmation of my view :

[which the learned judge proceeded to do] .
As I have pointed out, it is not open to dispute since the deci-

sion in Saunby v . London (Ont.) Water Commissioners, supra ,

that without the consent of riparian proprietors, the Company
cannot, under its statutory powers, divert any of the waters i n

question for the purpose of supplying the district of Esquimalt ,
or for the purposes of carrying out any obligation to supply th e

City of Victoria, which might arise under section 10 of th e
amending Act of 1892, without first acquiring the rights of th e

riparian proprietors below the point of diversion ; and, indeed ,
it is equally apparent that as against non-assenting riparian

owners below its reservoirs, the use of the waters of Goldstrea m
river in the manner in which they have been used since 1897 ,
for the purpose of supplying water for conversion into electri c
energy to the B . C. Electric Ry . Co.—involving the impoundin g

of the sources of supply, the checking of the flow at some sea -
sons, and the augmenting of the flow at others—would be a

wrongful interference with the rights of such proprietors . It is
not, I think, material for our present purposes whether th e

statutory powers of interference with the flow of Goldstream

river authorize such interference for the purpose of carrying out

an arrangement like that made between the Company and th e

B. C. Electric Ry. Co. It is not open to dispute that since 1898

the Company has, in the bona fide belief that in so doing it was

acting within the limits of its powers, controlled and altered th e

flow of the river from time to time, to suit the necessitie s
imposed by these arrangements . In the absence of evidence i t
may be assumed in respect to the lands acquired since 1898, tha t

the Company acted with the assent of the proprietors ; but with

respect to all of the lands, the legitimate inference, in my opin-
ion, is that they were purchased by the Company in order t o
give it such control of the streams in question as will enable i t

to carry out its statutory undertaking. We are not, I think, t o

suppose that the Company was not aware of the nature of its
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rights, or of the conditions upon which alone it could legally DUFF, J .

exercise its powers .

	

Finding that it has taken the steps neces- 1906

sary to satisfy these conditions, we must, I think, assume that May 23 .

FULL COURT
heard no suggestion, and one does not occur to me, other than

	

_

the desire to obtain control of the flow of the streams, in order

	

1907

to apply them to the purposes authorized by its Acts, which Jan . 8 .

would account for the purchase of these lands .

	

ESQUIMAL T

Are the Company 's rights in the waters then affected by the w'oRxs
circumstances, first, that the rights of the riparian proprietors COMPAN Y

v .
were acquired by contract, and not by the exercise of their corn- CITY OF

pulsory powers ; and secondly, that they were acquired as inci- VICTORI A

dents to the ownership of the lands themselves, and were not i n

the process of appropriation severed from that ownership ? Th e
Act requires that before the compulsory powers of the Compan y

may be put into exercise with respect to any rights in waters or

land, the Company must first endeavour to contract for the pur-

chase of those rights with their owner ; and I do not stop t o
argue the question whether if an agreement is arrived at, th e
provisions of the Act apply to the rights of purchase in any
less degree than if the prices were settled by arbitration . The

second branch of the question at first sight presents greate r
difficulty, But on consideration, I have come to the conclusion
that a similar answer must be given to it. I repeat that the
Company as a condition to putting its powers to divert into DUFF ,

operation, must acquire the rights of the lower proprietors . It
is quite obvious that in many eases the value of the riparia n
rights themselves, apart from the land, severed from the land ,
might be difficult of ascertainment . In some cases these riparian

rights might constitute the sole value of the land, and altogether
one could readily conceive that it would be less costly to pur-
chase the proprietor 's holding complete, than to proceed to arbi-

tration with respect to the value of his water rights .
Now, under the Company 's principal Act, it had no power to

deal with real estate generally, but if for the purpose of enablin g
it to control the flow of Deadman 's river, it deemed it advisabl e
to purchase the land traversed by that river, rather than con -
fine itself to the purchase of the rights of the riparian proprietor s

the steps were taken with that end in view . Indeed, I have
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in respect of it, could it be maintained that the provisions of th e
statute apply in any less degree to rights so acquired as inciden t
to the ownership of the land than to rights acquired by severanc e
from the ownership of the land ? Let us apply one test. The
power to dispose of its property is, in the case of a quasi public
corporation, created by special Act of Parliament, such as th e
plaintiff Company (see Proprietors of Staffordshire and Worces-
tershire Canal Navigation v . Proprietors of Birmingham Canal
Navigation (1866), L .R. 1 H.L. 254 and Reg. v. South Wales
Railway Co. (1850),14 Q.B. 902), a limited power . It is limited
by this rule, namely, that apart from authority expressly give n
or appearing by necessary implication from its incorporating Act
such a corporation may not dispose of its property if by suc h

disposition it should disable itself from carrying out its object s
(in which the public have an interest), for which its specia l

powers were conferred upon it . The introductory words of sec-
tion 10, which I have quoted, constitute, in my opinion, an

express legislative application of that principle to the undertak-
ing of this Company . The lands appropriated by the Company

under its statutory powers for the purpose of its undertaking ,

are declared to be vested in the Company forever . I am unable

to bring myself to think that under the Act of 1885, riparia n
rights, acquired through the purchase of the land to which they

were incident, in order to enable the Company, in the lawfu l
exercise of its powers, to divert the waters of Thetis lake for th e
purpose of carrying out the object of its undertaking, coul d

legally be alienated from the Company in such a way as to put i t
in the power of any individual to stop the operation of its works .
Section 4 of its amending Act confers upon the Company certai n
express powers with reference to the disposition of its real estate ,

but that does not, I think, materially affect the point before us .
I conclude, therefore, that the several interests of the proprietor s

of the lands traversed by Goldstream river and its tributaries i n
the waters of these streams, became vested in the Company b y

its purchase of those lands under section 10 of the Company 's

Act, 1897 .
I come now to consider the effect of the legislation dealin g

with water rights . From the earliest times the law-makin g

31 8
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FULL COURT
the legislation) subject to the payment of compensation, for use

in other lawful ways. It is not very clear whether these grants

	

1907

(called "records ") empowered the grantees to interfere with the 	 Jan . 8 .

common law rights of riparian proprietors except in the case of ESQUIMAL T
WATER -grants made for use in mining or agriculture . With regard to woRx s

persons holding lands under grants from the Crown, the circum- COMPAN Y
u.

stance that the form of grant prescribed by the Land Act CITY o F

reserves to the Crown the right to take water privileges for VICTORI n

mining and agricultural purposes only, affords strong suppor t

for the view that except for these purposes the grant of a wate r
record conferred no power to interfere with such rights . It is

not necessary, however, in my view, to determine that question .
Riparian lands held by the Company issued under a title base d
upon a grant issued under the provisions of the Land Act, hav e
annexed to them, subject to the reservations to which I hav e

referred, the full rights of riparian ownership ; while the right s
incident to the lands acquired through grants from the E . & N .
Railway Company are limited by no such reservation ; and sub-
ject to the effect of the special legislation of 1892 and 1897, t o
which I shall presently come, it is not disputed that these rights
remained unimpaired at the time the lands were acquired by DUF, J .

the Company .

Now, the statutory power to grant a water privilege, or a

record authorizing the diversion of water, prior to the Ac t
of 1897, applied only to unappropriated water . It appears a t
once from a consideration of the language in which the enact-

ments I am referring to are expressed, that the phrase " unap-

propriated water " as used by the Legislature, cannot be limite d
to unrecorded water ; and if I am correct in my views as to th e
rights acquired by the Company under its enabling Acts, then
the waters which are subject to these rights obviously canno t
be described as "unappropriated waters . " Riparian rights
which became vested in the Company, morever, and were there -
after held by it under its statutory title, became, in my opinion ,

authorities of the Province reserved to the Government the DUFF, J .

power to grant, through specified officials, rights in respect of 190 6

the diversion of the waters of natural streams for use in agri- May 23 .

culture and in mining ; and I think (on the true construction of
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DUFF, J. removed from the operation of the existing legislative provision s

1906

	

permitting water privileges for lawful purposes generally to be

May 23 . acquired in unappropriated waters . It is not necessary to con -

sider whether in view of the reservation in the Crown grants i n
FULL COURT

—

	

favour of the Crown and its licensees, this statutory title re -
1907

	

mained, in ease of lands, the title to which was acquired throug h
Jan. 8 . grant under the Land Act, subject to any rights which, under

EsQUIMALT existing or future legislation, might be acquired under a recor d
WATER-

	

ranted for minin g or agricultural

	

because in this
WORKS

granted

	

b

	

a

	

purposes,

COMPANY action we are not concerned with any such grant, or any appli-
v .

CITY of cation for such a grant . This much seems, at all events to my
VICTORIA mind, clear, that save only to the extent to which these reser-

vations might support it, and subject to any question as to th e

effect of the Acts of 1892 and 1897, no water record grante d

under the laws that existed at the time of the passing of th e

Company 's amending Act of 1892 could authorize any inter-

ference with the rights of the Company acquired under that Act .

Let us now consider the effect of the Water Privileges Act o f

1892 and the Water Clauses Consolidation Act of 1897 on th e

Company 's rights . And first of the Act of 1892. The contention

of the Municipality is that this Act effects a statutory annul -

ment of all riparian rights in this Province . The first observa-

tion I have to make is that if that was the object the

Legislature set before it in passing the Act it is most unhappil y

DUFF, J . framed for that purpose . The natural rights of a riparian

owner as such are rights not of user, but rights incidental t o

the ownership of property : Kensit v . Great Eastern Railway

Co. (1884) 27 Ch . D. 122, per Cotton, L. J ., at page 133. They

are proprietary rights incident to the ownership of the land, an d

yet section 2 of the Act, which is the section chiefly relied o n

in support of this contention, makes no reference whatever to

such proprietary rights, but deals only with the right to the use o f

water . The opening sentence of the section which declares tha t

the right to the use of all water is vested in the Crown in th e

right of the Province must, of course, be taken with the qualifi -

cations imported by the rest of the section. It obviously doe s

not apply to the rights of user held under water records or

express statutory grants and the general right of all persons to
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FULL COUR T
seems to me quite plain that that right is not taken away, but

	

—
is clearly saved by the clause in the middle of the section, "save

	

190 7

in the exercise of any legal right existing at the time of such Jan. 8 .

diversion or appropriation ." This latter clause, indeed, it is EsQUIMALT

difficult to find an application for, unless one is to take it as WATERany

	

WORKS

applying to the rights of the class we are considering. All COMPAN Y

other rights seem to be expressly provided for in the latter CITY O F

parts of the section .

	

VICTORIA

The third section provides some light to help us (to) arrive a t
the meaning of the second section. This. section is obvi-

ously conceived with the object of preventing in the
future the operation of some rule by which it was suppose d

that rights to the permanent diversion of natural stream s
and lakes might be acquired without the sanction of

legislative authority, The reference to the rights acquired by a
riparian owner by prescription give, I think, the key to the sec-

tion. There seems to be nothing at common law to prevent any

riparian owner, with the consent of the riparian proprietors below
him,from permanently diverting a natural stream for any purpose s
whatever . The consent of the lower proprietors would not con -
fer upon him any property in the water flowing in the stream, DUFF, J.

but there being none to dispute his right, in practice such a con -
sent, in effect, would amount to a grant of the right to divert the
stream itself. I am speaking, of course, apart from any question
which might arise upon the public rights of navigation an d
public rights of fishing. The Crown at common law, except as
riparian owner, would, in such case, have no power to interfere.
The combined operation of sections 2 and 3 is clearly such, thaf,
after the passing of the Act of 1892, such a diversion, unles s
proceeding under statutory authority, could be prevented at th e
instance of . the Crown. It may very well be, too, that the Legis-

lature thought well to declare in express terms, that the rul e
prevailing in many of the Pacific States of the United States, by
which the right to divert the waters of the natural streams ma y

use water for domestic supply and for cattle, at places of public DUFF, J .

access to natural streams, is expressly saved. One does not

	

1906

readily see why this general public right should be saved if the May 23.

like right of the riparian owner was to be taken away, and it



322

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

DUFF, J . be acquired by the diversion of such waters and the application

1906

	

of them to a beneficial purpose does not prevail in this Province.

May 23. It is sufficient to say, however, upon this point, that the Act doe s

not in unambiguous terms declare or enact that the pre-existing
FULL COURT

riparian rights, in respect of lands already granted by the Crown,
1907

	

are abrogated, and the settled principles of statutory construe- -

Jan . 8 . tion require, where the intention to affect prejudicially a pre-

ESQUIMALT existing right or status is not declared expressly or by necessary
WATER- implication, to hold that the legislation has not that effect : Main
WORKS

COMPANY v. Stark (1890), 15 App . Cas. 384 ; Reid v. Reid (1886), 31 Ch .

CITY OF D. 402 and Young v. Adams (1898), A .C. 469 at p . 473 .
VICTORIA It is necessary to keep firmly in one 's mind, in viewing thi s

aspect of the question as to the construction of the Water Privi-

leges Act of 1892 .that the right of a riparian proprietor is not a

mere privilege, but a right incident to his ownership of the land ,
" parcel of the inheritance, " as it is commonly put by the text

writers on the subject. See Coulson and Forbes on Waters, 2n d

Ed., 112 ; Angell on Watercourses, 96 and 98 ; Woolrych on

Waters, 146 .
In respect of lands granted by the Crown prior to the passin g

of this Act, which description comprehends all the lands unde r

discussion, except those acquired from the E . & N. Railway Co . ,

the riparian rights annexed by law to the ownership of the land s
subject to the reservation in respect of mining and agricultur e

DUFF, J . contained in the grants themselves passed to the grantee under

grants authorized by an Act of the Legislature. The fact that

these rights were subject to curtailment by reason of grants o f

water records under existing legislation did not, in the absenc e
of such records, affect the validity or scope of the rights . The

wide difference between the rights and status of a riparian pro -
prietor under the law as it stood prior to the passing of the Ac t

of 1892, and the rights and status of such a proprietor whe n

(according to the construction contended for) his interest in th e

flow of the stream has been taken from him and vested in th e

Crown, is at once apparent . That construction would, if adopted ,

lead to this result : that the owner of property bordering on a

stream would be left without any relnedy whatever against a

wholly wrongful and unauthorized diversion of the stream, even
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to the extent of depriving him of its use for ordinary domestic DUFF, T.

purposes . The principle I have just stated applies, with special

	

1906

cogency, against such a construction .

	

May 23.

As regards the Act of 1897, it cannot, I think, be maintained,
FULL COURT

that it does not, indirectly, interfere in a most substantial way

	

—

with pre-existing riparian rights ; but it is not, I think, neces-

	

190 7

sary to conclude that that Act, any more than the Act of 1892, Jan. 8.

abrogates those rights. It makes provision by which persons corn- ESQIJIMALT

with the conditions prescribed by it may acquire rights to WATRR-plying

	

Y

	

right s

divert water in circumstances under which such diversion, apart COMPAN Y
v .

from the provisions of the Act, would be a wrongful invasion of CITY O F

the rights of riparian proprietors . But because to that extent
VICTORI A

the Act is retrospective in its operation, one is not bound t o

give—indeed, one is bound not to give—to it any further re-
trospective operation, unless that be necessary in order to giv e

effect to its provisions. See Reid v. Reid, supra, per Bowen,

L.J., at p. 408 .
No records have been granted in respect to any of the waters

in question, and the rights to these waters incident to the owner-
ship of the lands purchased by the Company remained in th e

owners of these lands, unimpaired, as acquired by virtue of the
original grants from the Crown at the time these rights wer e

appropriated by the Company . Does the Act of 1897, then ,
authorize any interference with these rights ? To my mind, i t

does not. The Legislature having, by the Company 's principal DUFF, J.

Act, conferred on the Company certain rights in respect of the

waters of Thetis lake and Deadman 's river, it could hardly be
contended that the Water Privileges Act of 1892, should be con-

strued in such a way as to derogate from these rights ; and the
Legislature having contemporaneously with the passing of the

Water Privileges Act of 1892 passed the Company's amending

Act extending the application of its principal Act to the waters

in question, there can, I apprehend, be little doubt that th e
powers and rights conferred upon the Company by that Act i n
respect to these waters are to be ascertained therefrom withou t
regard to the provisions of the Water Privileges Act : see Tice

City of Vancouver v. Bailey (1895), 25 S .C .R. 62 at p . 67. An
analogous principle protects, I think, the Company's rights



324

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

DUFF, J . under its amending Act of 1892 from invasion under the colour
1906

	

of the provisions of the Water Clauses Consolidation Act, 1897 .
May 23 .

	

If my view of the effect of the Company 's Acts is correct ,
namely : that these Acts are to be regarded as the charter of the

Jan. 8.
the provisions of these Acts, which would be interfered with b y

ESQUIMALT the grant of the records which the Municipality is now applyin g
WATER -
WORKS for, then it seems apparent that no such grant can lawfully b e

COMPANY made unless it appear that the Water Clauses Consolidation Ac tv .
CITY OF of 1897 has in some way repealed or modified the provisions of

VICTORIA
the Company's Acts . That I am not at liberty to hold, on the
principle that I have just quoted from Mr . Justice Sedgewick ,
unless the intention to effect such a modification or repeal is t o
be found expressed in, or appears by necessary implication from ,
the language of the later Act.

The principle is well-settled, but it applies with especial forc e
where such a repeal or modification would affect proprietar y
rights acquired under the earlier Act ; and with still greater
force where the powers under which these rights were acquire d
have been conferred upon a corporate body for public, or quasi
public, purposes .

[References to Maxwell on Statutes ; Garnett v . Bradley
(1878), 3 App. Cas. 944 at pp. 968 and 969, per Lord

DUFF, J . Blackburn ; Seward v . "Vera Cruz" (1884), 10 App. Cas. 59
at p. 69 ; Fitzgerald v . Champneys (1861), 2 J. & H. 53 and
The London and Blackwall Railway Co . v. The Limehouse
District Board of Works (1856), 3 K. & J. 123 at p. 126] .

In the Act of 1897 there is no express reference to the Com-
pany's Acts, and I can find nothing in the Act of 1897, or in th e
Company's Acts, or in both together, affording any justificatio n
to exclude the application of this principle . On the contrary ,
there is much in the history of the legislation relating to wate r
rights, and particularly the legislation providing for the suppl y
of water for consumption in municipalities and unorganize d
localities in the Province, which fortifies the contention that th e
Company 's rights were not abrogated by the Act of 1897. In
the year 1892 a number of Acts were passed conferring upo n

FULL COURT
rights of the Company acquired under them, and that rights in the

1907

	

streams in question have become vested in the Company under



Rossland (1903), 9 B .C. 403, it was held that a provision of thi s

nature, which was found in the special Act there under consid-
eration, was sufficient to exclude the application of the principle ;
and the rights acquired under the special Act were held to be
subject to the conditions of the Water Clauses Consolidation

Act.
That this legislative policy, expressed in provisions of the

character to which I have referred, stopped short of interferenc e
with rights acquired under the Company's Act is, to my mind ,
forcibly indicated by the absence of any corresponding provisio n
in the Company 's amending Act of 1892. Further, Part III. of
the Water Clauses Consolidation Act of 1897 (which provides for
the establishment of systems of waterworks and the granting o f
records to municipalities, and to companies specially incorporate d
under the Act, authorizing the diversion of water for the purposes
of such systems) affords positive evidence of a cogent character
that the Legislature did not intend that Act to apply to th e
Company 's undertaking. The Company 's Act of 1885 was on e
of a series of Acts by which the Legislature made provision for
supplying the inhabitants of various municipalities and district s
in the Province with water. All are in their essential provisions
framed very much after the same pattern, and provide for th e
establishing of waterworks systems for the supplying with wate r
the inhabitants of Victoria, Vancouver, Nanaimo, New West-

minster and Esquimalt District. In the case of Victoria, th e
powers were conferred directly upon the municipality . In the
other cases, they were vested in corporate bodies . Coming to
Part III . of the Act of 1897, by sections 44 (which by section 46
is made applicable to such specially incorporated companies, as
well as to municipalities), it is enacted that : [the mere bona fides
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corporate bodies the right to take water from natural streams DUFF,. J.

and lakes for various purposes . In every one of these Acts, so

	

1906

far as I have observed, with the exception of the Company' s Act, May 23.

a provision was inserted, making the rights granted subject to
FULL COURT

any future legislation, relating to the subject-matter of the Act

	

.

conferring . Between 1892 and 1897 it was the settled, if not

	

1907

the uniform, practice of the Legislature to grant privileges of a Jan. 8.

like character only upon a like condition, and in Centre Star v. EsQUIMALT
WVATER -
/~woR$ s
COMPAN Y

V .
CITY OF

VICTORIA

DUFF, J .
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DUFF, J of a municipality is sufficient ; and that there is no lapse from

1906

	

non-user] .

May 23.

		

The Legislature here proceeds upon the assumption that an y

such system of waterworks is likely to be a system of expand -
FULL COURT ,

ing requirements, and makes provision accordingly. The
1907

	

municipality, or a specially incorporated company (that is to
Jan. 8. say, a company specially incorporated under the provisions o f

EsQUIMALT the Water Clauses Consolidation Act), may obtain a recor d
WATER- without regard to the present esent needs of the system to be estab -WORK S

COMPANY lished ; and with respect to the unused or superfluous water ,
v .

CITY OF subject to the record, no rights can be acquired by record under
VICTORIA the Act which are not subject to automatic reduction to meet the

advancing needs of the waterworks system .
Now observe the effect of the contention we are considerin g

upon the rights of companies of the class to which I have
referred (that is to say, companies incorporated by special Ac t

for the purposes of the same character as those designed to b e
secured by the provisions of Part III) . The contention is, not -
withstanding the Company may have complied with th e

conditions of its Act by purchasing all the rights in a given
stream to which they apply, and thus have acquired the sam e

right to use the waters of the stream for the purposes of it s
waterworks system as that conferred by a record under Par t

III.—that such of these waters as remain unused, because no t
DUFF, T . needed for the present requirements are to be regarded, by

reason of the operation of the interpretation clause, as "unrecord -
ed water" within the meaning of the Water Clauses Consolida -

tion Act ; and therefore subject to the grant of records unde r

sections 9 and 44 of that Act . The protection afforded by sub-

section (a.) of section 44 has no possible application to such a
company; because it applies only to companies specially incor -
porated under the Water Clauses Consolidation Act ; and, in

short, the logical effect of the contention is that by the opera -

tion of the Water Clauses Consolidation Act, the rights acquired
under these special Acts for the purposes of operating th e
systems long established under them are swept away in th e
sense that they are no longer held under statutory title, bu t
subject to administrative discretion, while these systems are at
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the same time excluded from the protection carefully devised

by the framers of the Act, for the benefit of new systems to he

	

1906

established by companies specially incorporated under the pro -

visions of the Act itself . In this connection, it is not unimpor-
FULL COURT

Cant to consider the effect of section 10 of the Compan y 's Act o f

1892 ; the Legislature in imposing the obligation embodied in

that section must be taken to have granted by implication the

powers necessary to enable the Company to
if the Company has been swept within the control of the admin-

istrative functionaries exercising the powers conferred by th e
Act of 1897, one would naturally have expected to see some

provision analogous to sub-section (a .) of section 44, securing for
the Company some protection to rights acquired to enable it t o

perform that obligation . There will be a declaration, therefore,
that no grant can lawfully be made pursuant to the Municipal-

ity 's application under the Water Clauses Act, and an injunctio n
as prayed for .

There remains to consider the counter-claim. The decision in
Saunby v. London (Ont.) Water Commissioners, to which I

have referred, disposes of Mr . Bodwell 's contention that by virtu e

of the Municipalities Act of 1873 (which corresponds in material
particulars with the Act there dealt with) the Municipality ha s
an interest in the waters in question to which the rights of the
Company are subservient. No right can be acquired except DUFF, J .

through the proceedings prescribed by the Act . As no such pro-
ceedings have been taken, it would not be in accordance with th e
course of the court to make a declaration respecting the powers
conferred on the Municipality by that Act . Such a declaratory
judgment can only be properly pronounced as " ancillary to the
putting in suit of any legal right" : Williams v. North 's Navi-

gation Collieries (1889),Limited (1904), 2 K.B. 44 at p. 49, (1906),
A.C. 136 at p . 144 and North Eastern Marine Engineering

Company v . Leeds Forge Company (1906), 1 Ch. 324 at p. 329 .
The counter-claim will, therefore, be dismissed with costs .

The appeal was argued at Victoria on the 5th, 6th and 7th of
December, 1906, before HUNTER, C.J., IRVING and MORRISON, JJ .

May , 23 :

1907
Jan. 8 .

discharge it ; and ESQUIMALT
WATER-
WORK S

COMPANY
v .

CITY OF
VICTORI A

W. J. Taylor, K.C, for appellants (the Corporation) : The Argument
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DUFF, J. "beneficial purpose " mentioned in the definition of unre -
1906

	

corded water, meant a purpose lawful and in the case o f

May 23 . the Water Company a purpose authorized by its- statute of in -
corporation . The supply of water for power purposes as distinc t

Jan. 8.
	 Clauses Act repealed all the then existing law of the Provinc e

ESQUIMALT relating to the appropriation of water, and provided a ne w
WATER-
WORKS system whereby

	

bwater might be appropriated or diverted .
COMPANY Section 4 of the Act enacted that " the right to the use of the

v.
CITY OF unrecorded water at any time in any river, lake, or stream, is

VICTORIA
hereby declared to be vested in the Crown in the right of th e
Province, and, save in the exercise of any legal right existin g

at the time of such diversion or appropriation, no person shal l
divert or appropriate any water from any river, water-course ,

lake, or stream, excepting under the provisions of this Act, or of
some other Act already or hereafter to be passed, or except in

the exercise of the general right of all persons to use water fo r
domestic and stock supply from any river, lake, or stream vested

in the Crown, and to which there is access by a public road or
reserve.

Section 5 of this Act further declared that " no right to th e
permanent diversion or to the exclusive use of the water in any

river, lake, or stream shall be acquired by any riparian owner, o r
Argument by any other person, by length of use or otherwise than as th e

same may be acquired or conferred under the provisions o f
this Act, or of some existing or future Act . "

The policy of this Public Water Act is obvious. Many charters
had been granted authorizing various companies to appropriat e
water. Very many of the companies so authorized had utilize d
their powers to a certain extent ; many of such companies had

made no attempt whatever to appropriate water. The Act pro-
tected and preserved the rights of companies which had embarke d
capital into their undertakings. Beyond that point, however ,
companies were not protected . In other words, such waters as
any of these companies had appropriated and had then actually i n
use for a beneficial purpose the companies could continue to us e
for such purposes . The Esquitnalt Water Company did not a t

FULL COURT
from an ordinary water supply to the inhabitants of Esquimalt ,

1907

	

was not authorized by the Water Company 's Act. The Water
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this time use the waters of Goldstream for a beneficial purpose DUFF, J

within the purview of its charter ; in fact did not use the waters 1508
at all . The Water Company had a privilege of taking water May 23 .
from Goldstream . So far as it had exercised that privilege prior

FULL COUR T
to January, 1897, it was protected . After that date its right to

take under its Act expired .

	

1907
The Water Company had, it was true, acquired a title in fee Jan . 8 .

between 1892 and 1898 to the lands bordering upon Goldstream ESQUIMALT

with a few exceptions. The ownership of the land, however, did
WORK S

not increase the powers of the Water Company under its Act.

	

COMPAN Y

The fact of the Company having constructed reservoirs upon CITY OF

its own land for the conservation of water might give the Corn- VICTORI A

pany a right to the water while in the reservoirs, but could no t

give the Company control over such water when it escaped from
the reservoirs into the body of the stream . The clause in th e

Water Company's Act declaring that water appropriated by th e
Company " should thereupon and forever after be vested in th e

Company," only vested a proprietary right in the Company fo r
the purposes of the Company, viz ., a water supply for the inhab-

itants of Esquimalt and surrounding peninsula. Once that water
escaped into the body of the stream dominion and control over

it by the Water Company was lost .
Bodwell, K.C., on the same side, submitted that the order in

pursuance of the trial judge 's judgment should not have bee n
made. There was no doubt that there was water in Goldstream, Argument

but on the admitted facts it was clear that it had never bee n
attempted to be used except for power purposes, and this pur -
pose is outside the scope of the Company ' s powers . Whether or
not the amount of water in Goldstream would be sufficient to be
beneficially used by the City was immaterial, but the Cit y
should not be enjoined as to that water, as such an order carrie d
with it the declaration that the water was vested in the Com-
pany, which of course is disputed . The order should be limite d
to the amount of water that has been appropriated by the Com-
pany, and which is passing through the Company 's works, bu t
not to the water which is flowing down Goldstream, and which
the Company exercise no control over, and cannot control . The
learned trial judge evidently overlooked that point when mak-
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ing the order, but the point was taken on the argument .
[HUNTER, C .J . : Would not any other declaration be useless

to the Company, because it would leave the question always

open as to what water they had appropriated . Is not the real
point of their suit to establish their title to all the waters in
those streams ? ]

The Company cannot place their claim on any higher righ t

than their right to the waters which they have appropriated and
are actually using ; they cannot claim water under a construct-
ive appropriation . The City contend that all waters which the
Company have not under control, and which they have no t
appropriated, are open to record. They rely on section 10 o f
their Act of 1885, and the effect given to that section by th e
trial judge was to give them an absolute right to all the water s
of Goldstream. The moving reason on the part of the Company

for the Act of 1892 was the contemplation of supplying powe r
to the Tramway Company . Section 10 provides that " the
lands, privileges and waters, which shall be ascertained, set ou t
or appropriated by the Company . . . . shall thereupo n
and forever after be vested in the Company . " As to the meaning

to be given to the term " vest " as here used, he cited Hinde v .
Chorlton (1866), L.R . 2 C.P. 104 at p . 114 ; Stracey v. Nelson

(1844), 12 M. & W. 535 ; Brumfitt v . Roberts (1870), L.R. 5 C.P .
224 ; Rolls v. Vestry of St. George the Martyr, Southwark (1880),
14 Ch. D. 785 at p. 796 ; Coverdale v. Charlton (1878), 4 QB.D.
104 at p . 110. The Company obtains no more right to the wate r

than is sufficient to carry out the purposes of their Act . It is not
a paramount nor an exclusive right : Mayor, cfrc., of Tunbridge

Wells v . Baird (1896), A .C. 434 at pp . 438 to 442; Fiachley
Electric Light Company v. Finchley Urban Council (1903), 1

Ch. 437 at p. 443.
[HUNTER, C .J. : By section 9, it shall be lawful for the Com-

pany "from time to time, and at all times hereafter" to do cer-

tain things. ]

We do not dispute that, but it must be for the purposes out -
lined in the Act, and they had not diverted the water in question
here for the purposes of the Act, but for an entirely differen t

purpose. Even if the Water Clauses Consolidation Act does not
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v . Duke of Rutland (1893), 1 QB. 142 .

	

FULL COURT

The supplying of water for the inhabitants of the City of Vic-

	

1907

toria is not a purpose of this Company . Until the Corporation Jan. 8 .

of the City of Victoria give the Company notice that the City ESQUIMAL T

requires a supply of water from them, the Company has no WATER-
WORK S

power to come into Victoria, so that they were anticipating things COMPAN Y
v .

when they say they were preparing to supply Victoria with CITY O F

water. Supplying water for domestic purposes is what was con- VICTORI A

templated by the Legislature in framing their Act, and for tha t

purpose no doubt they could have appropriated the waters o f
Goldstream if the . necessity had arisen .

Suppose the contention of the appellants is wrong in all other
particulars except in respect to the supply of water to the Cit y

of Victoria, even then there has been no appropriation of th e
waters of Goldstream except for power purposes . Therefore ,

after the water passes through their power house, and escape s
from them into the bed of the stream, it again becomes wast e

water of the Crown . The water is abandoned, and their righ t
over it is lost when it once more finds its way into the stream .

But the City claims no right to the water until it gets back int o
the stream : Farnham on Waters, pp . 2,017 to 2,091 ; Cache La Argument

Poudre Reservoir Co . v. Water Supply & S. Co. (1898), 53 Pac.
331 at p. 333.

The trial judge was in error in finding that the Company ha d
obtained the right to the water of Goldstream by purchasin g
certain surrounding lands. It was never contemplated by th e
Legislature that there should be any monopoly in water, especi-

ally water of this kind, required for public purposes ; in any
event the Company by purchasing the lands surrounding Gold -
stream would only acquire the titles and rights of the previous
purchasers. It was not set up or contended in any way tha t
these prior owners had any exclusive right to the waters in thos e
lands .

As to the effect of the Water Clauses Consolidation Act, 1897 ,

apply, then when they did from time to time divert water, that DUFF, J .

water became their property, but the property they get in the

	

1906

water so diverted,is limited to the use they make of it, and must may 23 .

be for the purposes for which they were incorporated : Harrison
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DUFF, J . the position of the appellants is that this water is all unrecorde d

1906

	

water, waste water of the Crown ; and even if it had not been

May 23 . unrecorded water in the beginning, having been allowed t o
escape from control, it becomes abandoned and reverts to th e

FULL COURT
— Crown.
1907

	

One of the purposes of the Water Privileges Act of 1892, of
Jan. 8 . which the Water Clauses Consolidation Act, 1897, is the succes -

ESQUIMALT sor, was that of regulating the powers and privileges of wate r
WATitiR- companies, and to exclude the possibility of a monopoly y in water .
WORK S

COMPANY The interpretation clause of the 1897 Act shews that when a

CITY of man has a water record and does not use it, the water goes bac k
VICTORIA to the Crown ; in other words, that there should be no wate r

" held up " from use of the public .
[HUNTER, C .J. : Have you any rights there which are liabl e

to be overridden by this Company at any time ? ]

We submit that the Act of 1897 takes all the powers o f
administration over unused waters and vests those powers in th e
Crown. Whatever rights of appropriation of water the Com-

pany had in the past they lost them on the passing of the Act o f
1897, and instead of having an unrestricted right of appropria-

tion for all time, they must now come in under the Water
Clauses Act .

Again, unless the provisions of the Water Clauses Act are
overridden, the City has the right to appropriate so much of tha t

Argument water as they require, and the Company have only a secondar y
right, because under the 1897 Act, the Municipality comes first ,

with the added advantage that they need not even specify for
what purpose they require the water .

As to what if any compensation should be given to th e
Company for their works and improvements in the event of th e

City deciding to take over the whole of the water of that area ,
we submit that the Company certainly had no right to th e

water, and the question of compensation for the works might b e

considered ; but in any event, in view of the language in the 189 2

amendment to the Company 's Act, whereby the rights of th e
City of Victoria were especially protected and preserved, the

Company took a gambling chance. Therefore, the City must b e
right either under the old statute of 1873, or under the Water
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Clauses Consolidation Act, 1897. If the contention of the City

	

be right, then both the Company and the City have lost the

	

190 6

right to appropriate the water, the City under the 1873 statute, May 23,

and the Company under the Water Clauses Consolidation Act ,

1897, and under this Act the City has the prior right of
FIILL COURT

appropriation . 190 7

	

Luxton, K.C., for the respondent Company, submitted that the 	 Jan . 8 .

Corporation had no authority to post the notices of their apple- ESQIIIMALT

cation on the Company's land ; the Company under their Act of woas
incorporation own the land and the waters upon them absolutely, COvPAN Y

and the Water Clauses Consolidation Act, 1897, does not apply . CITY OF

[HUNTER, C.J . : Why then trouble yourself about the form of
VICTORI A

the notices at all ?]
Sections 8, 9 and 10 of their 1885 Act, give the Company powe r

to supply water anywhere on their lands between the springs o r
sources of supply and the points where the water is distribute d

in Esquimalt.
Then the word " vest," referred to in section 8, does not bea r

the restricted meaning given to it by counsel for the Corpora-
tion. This is apparent from the way the word is used in anothe r

connection at the end of the section, and if it were intended tha t
the word should have that restricted meaning when applied t o

the water, and not when applied to the other property of th e
Company, the Legislature would have defined it accordingly :

Metropolitan Railway Co . v. Fowler (1893), A .C . 416 ; Tiverton Argument

and North Devon Railway Co. v. Loosemore (1884), 9 App. Cas.
480 at p . 491 ; Medway Co. v. Romney (1861), 9 C .B.N.S . 575 .

Section 12 of the Act deals with the purposes to which the
water may be applied ; it regulates the use and distribution "for
all purposes, " instead of being limited to supplying domestic
needs. In fact, long ago, when the Company were using onl y

the Thetis lake supply, they furnished water to operate a Pelto n
wheel at the naval yard at Esquimalt. The Corporation seek to
record water which the Company by its works have store d', after
collection, in reservoirs .

[HUNTER, C.J. : No ; water which you allow to escape ; it is
not under your control . The strongest argument which I ca n
see in your favour is the contention that this water has been

DUFF, J.



be given to the term waters, it seems to me .

[IRVING, J. : That, to me, also, is the strongest argumen t
which I have heard yet for you . You must shew that you ar e

entitled to prevent anyone from recording the water which you
have allowed to escape from those reservoirs into the bed of th e

stream again . ]

We have done everything we can possibly do in the directio n

of ascertaining and setting out the waters . We are entitled to
rely not only upon our statute, but upon our common law rights .

Having acquired these lands, we have put ourselves in possession

of them and the waters upon them .

[HUNTER, C .J. : As a matter of fact, have you acquired th e
entire bed of Goldstream river ? ]

Yes ; we have ; also the whole source of these lakes in the
Malahat district. The Company disputes the statement tha t

they have acquired the Coldstream waters for the purpose solel y
of supplying power to the Tramway Company. As a matter o f

fact, the evidence shews that the Thetis lake supply was insuffi -

cient, and in 1892 the Company had to look elsewhere for wate r

to meet their requirements . Then as to the status of the Tram -

way Company, their works are on the Water Company's pipe

line ; they are occupants within the meaning of the statute, an d
the Company is not only entitled, but bound to supply them .

The Acts of 1892 and 1873 gave the City no right to the water s
of Goldstream .

[HUNTER, C .J . : The Act of 1897 would seem to refer to
waters not used ; it seems to cut off all dormant rights ; and

unless you can shew that you have under your Act something in
the shape of a grant, you may find you are in the same position a s

other companies which have not made use of their privileges . ]
No ; the intention of the Legislature was that, after April ,

1892, when that Water Privileges Act came into force, any com -

pany which wanted to get power or incorporate for the purpos e
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DUFF, J . granted to you ; that it goes with the land. If the waters men -

1906

	

tioned in section 10 mean something more than waters reduce d

May 23 . into possession, then it means the streams. Waters which have
been ascertained and set out, it speaks of. The section speaks

FULL COURT
_

	

not only of the land, but of the waters, and some meaning mus t
1907

Jan . 8 .

ESQUIMALT
WATER-
WORK S

COMPANY
V .

CITY OF
VICTORI A

Argument
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of maintaining water or electrical works, could only do so b y

virtue of this Act ; but it did not interfere with any Company

	

1906

incorporated by special Act or otherwise before the coming into May 23 .
force of the 1892 Act. Section 2 of the Act shews that clearly.

DUFF, J .
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FULL COUR T
The City's position was not extended by either the 1892 or the

	

C O

1897 Act ; there is nothing in that statute to divest companies 1907

already incorporated of the title to or the use of the waters Jan. 8 .

which they had acquired . The water dealt with was water on ESQUIMALT

the public domain .

	

~Ioxxs
[HUNTER, C .J . : There is a distinction between the man who COMPAN Y

Z .
owns water and the man who has a right to divert water . This CITY O F

Act seems to intend to sweep away the rights of the non-user . VlcroRI A

Now, you have to shew that you have something in the nature o f
a grant, and a strong argument in your favour is the presenc e

of the word " water" in section 10. It looks to me, subject to
what is brought out in argument, as if that was a grant o f

waters qua waters . ]
We submit that it is ; our rights are saved, as we hold rights

granted prior to the passing of the Water Clauses Consolidatio n
Act, 1897, and there is nothing in that Act to take our rights fro m

us. The water in question now before the court is not unre-
corded water within the meaning of the 1897 Act. Such water
was then (1897) held under plaintiffs' Acts, and the definition of
" unrecorded water " does not read so as to include water not " hel d

and used, " but only "held " under a private Act, and the latter Argument

words of the definition apply only to water recorded under th e
Act and not used : compare sections 7 and 18 . Again, there is no

water in the stream except in winter ; therefore the application
of the City is not a bona fide application under section 44. They

cannot put themselves into possession of a supply of water fo r
municipal purposes if the water is not there . Further, the water

going down there now is not recordable water, because it is wate r
stored up artificially by the Company, who, being owners of th e
watershed, have the right to store and keep all the waters o f

that area. In fact, if they chose, they could divert that water
in an entirely different way, and allow none of it to flow down

the stream bed : Arkwright v. Celt (1839), 5 M. & W. 203 ;
Brymbo Water Co . v. Lesters Lime Co. (1894), 8 R. 329 ;
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They cannot touch that subsidy. The City under the Act of
1873 have no power over Goldstream. What was contemplated

there was one waterworks, and although they had a certain are a

set out in the Act, they chose to erect those works at Elk lake .
Therefore, they have exhausted their rights : Taylor v. Corpora-

tion of St. Helens (1877), 6 Ch. D. 264 ; Blakemore v . The Glam-
organshire Canal Navigation (1832), 1 Myl . & K. 154.

[IRVING, J. : Section 6 of the Act of 1892, I should think ,
disposes of your argument that they have exhausted their right s
under the Act of 1873 . ]

The Acts of 1885 and 1892 together give the Company powe r

to go to Goldstream and acquire the waters there. The Act of
1873 did not prevent the Company from going there, and th e
City had not gone there when we went. The City has no righ t
to expropriate our works : Regent's Canal City and Docks Com-

pany v. School Board for London (1885), W.N. 4 ; Bristol an d
Argument North Somerset Railway Co. v. Somerset and Dorset Railway

Co. (1874), 22 W.R. 601 ; Manchester, Sheffield and Lincolnshire

R. Co. v. Great Northern R . Co. (1851), 9 Hare, 284 ; Regina
v . South Wales Railway Co . (1850), 14 Q.B. 902 ; Dublin and
Drogheda Railway Co . v . Navan and Kingscourt Railway Co .
(1871), 5 Ir. R. Eq. 393 .

Peters, K.C. (R. T. Elliott, with them), on the same side : There
is no authority for the. City to go to Goldstream and prevent th e
Company forever from carrying on their works according to
the requirements of the district which they have to supply unde r

the terms of their Act. To deprive the Company of all the wate r
that now remains there would be to say that the Company shall
never improve or be able to enlarge their operations when the
requirements call for :it.

FULL COURT
[HUNTER, C .J. : According to that the Province could not ex -

1907

	

propriate any land there for the purposes of a school house.
Jan . 8 .

	

[IRVING, J. : The land was not withdrawn from the power o f

DUFF, J . Mayor, &c., of Bradford v. Pickles (1895), A. C. 587 .

1906

	

Then a portion of this watershed comprises the E. & N. Rail-

May 23 . way belt, which was Dominion property, and the Province has no
control over it so as to grant it away, or grant the waters on it .

ESQUIMALT the Legislature in general, or from the administration of justice . ]
WATER-

WORK S

COMPAN Y

v .
CITY O F

VICTORIA
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Bodwell : We are merely asking for the right to apply to th e

Chief Commissioner for a record .
[IRVING, J . : And the Chief Commissioner will adjudicat e

upon your application.]
Peters : By the statutes of 1885 and 1892 the Company had

a right to go to Goldstream and appropriate all the waters there .
That right had to be exercised by their in some way becoming

the owners of the property, owners of the waters and the lands .
When they had appropriated those waters, the Company becam e

the absolute owners of them, and they were vested in the Com-
pany so that neither the City nor anyone else, except thos e

entitled under old statutes, could take one drop of that water .
The Company has a statutory grant of those waters . Having

that grant, neither the Water Privileges Act of 1892 nor th e
Water Clauses Consolidation Act, 1897, can interfere with it .

As to the meaning to be given to the term " vest, " as used i n
the 1885 statute, the cases cited by Mr . Bodwell all refer t o
instances where an understood restricted meaning was given t o

the word ; they are all cases where a limited control only i s
given over the property in dispute . In the present case, absolute
ownership is plainly intended .

Appropriation and use are not one and the same thing . The
Company appropriated the waters long ago, and all at once ; they

acquired all the watershed from the source of supply to the sea .
The building of reservoirs by the Company was not the act o f

appropriation ; it was merely an incident in making use of th e
lands for the Company 's purposes .

As to conflict between general and special Act, see Bailey v.

Vancouver (1895), 4 B .C. 433.

As to the intention or effect of the Water Privileges Act o f

1892, it was a mistake to suppose that the idea was to obviate
the non-user of water privileges or the locking up of public
water, as at that time there were but five companies in existence
with water privileges by special statutes, and there was only one

of these companies which was not making use of its rights. The
Esquimalt Company not only has riparian rights by virtue o f
acquiring the title of previous holders or owners, but they have
a parliamentary title to these waters : Metropolitan Railway



338

	

BRITISH COLUMBIA REPORTS .

	

[Vol . .

DUFF, J . Co. v. Fowler (1893), A.C. 416 . Further, admitting that the City

1906

	

had the rights under the 1873 Act to go to Goldstream, they di d

May 23 . not do so ; the Company went there first, and therefore th e

rights of the City, whatever they were, are gone .
FULL COURT

The Compan y 's works are not intended for present needs, bu t
1907

	

for those of the future. It is incumbent upon them as a wate r
Jan . 8 . company to look out for this .

Esmnm ALT In any event, even supposing the Company are travelling out -
WATER- side of their statutory powers, it is not the City who may corn -WORK S

COMPANY plain, but some person injured, or the Legislature ; perhaps the

CITY OF Attorney-General . The question is, not what cause has the City
VICTORIA to complain, but has the Company acquired these rights wrong -

fully or illegally ?

The rights of the City of Victoria are not rights of appropria-
tion but of expropriation, and if they choose to exercise that

Argument right, the value they would have to pay would be the value a t

the time they exercise that right, not the value before the Com-
pany took over and improved the lands by conserving the wate r

and erecting works : Tyson v. Mayor of London (1871), L.R. 7

C.P. 18.
Cur . adv. volt .

8th January, 1907 .

HUNTER, C .J . : Thanks to the exhaustive judgment of th e
learned trial judge, as well as to the efforts of the learned counse l

on both sides of this appeal, the questions for decision have bee n
narrowed down to a comparatively small compass, there being ,
as I understand it, no material facts left in dispute .

By section 9 of the Company 's charter of 1885, they wer e
empowered from time to time and at all times thereafter to sur -

HUNTER, C .J . vey, set out and ascertain such parts of the land within a pre -
scribed area as they might require for the purposes of thei r

undertaking, and to divert and appropriate the waters of Theti s

lake and Deadma n's river and its tributaries as they should judg e
suitable and proper, and to acquire any interests in the sai d

lands or waters, viz. : Thetis lake and Deadman's river, or an y

privileges that might be required for the purposes of th e

Company.
By section 10 of the same Act, " the lands, privileges and
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waters which shall be ascertained, set out, or appropriated by DUFF, J .

the Company for the purposes thereof as aforesaid, shall there-

	

1906

upon and forever after be vested in the Company, " etc .

	

May 23 .

By the amending Act of 1892, the provisions of the principal
FULL COURT

Act as to appropriation, diversion and conveying were extended

	

—

so as to embrace Goldstream river and its tributaries, except that

	

1907

there is no vesting clause similar to that contained in said sec- Jan. 8 .

tion 10. It is also provided that the power to divert and ESQUIMALT

water from this river and its tributaries is to be sub- WATER-
appropriat

e ject " to any grant of rights, privileges or powers arising under COMPAN Y
v .

the provisions of the Corporation of Victoria Water Works Act, CITY OF

1873 ' ; and by section 9, that nothing in the Act is to be con-
VICTORI A

strued as in any way limiting or derogating from any grant o r

privilege accorded to the City under the provisions of the sai d

Act. Then by section 10 it is stated that the powers as t o

Goldstream are conferred only on the condition that the Com-
pany will supply, on terms which are specified, a maximum

quantity of 5,000,000 gallons per diem to the City if so required .
Much of the argument was devoted to the true meaning o f

section 10 of the principal Act, i .e ., as to what is the nature o f
the grant as regards the water, particularly as regards Gold -

stream; the City contending that there is only a right to use it

for the purposes of the Company, and that such as goes to wast e
is recordable under the provisions of the Water Clauses Act ,

1897 ; while the Company maintains that it has an absolute HUNTER, C.J.

grant of the water, and that therefore no one can interfere wit h

it. Both contentions have difficulties to cope with . On the one
hand, if the Company has only a right to use the water, so muc h

of section 10 as vests the " waters " in the Company is at leas t
surplusage, as by section 9 it was already given the right " t o
divert and appropriate," if indeed, it would not be an absurdit y
to " forever after vest " only the water which is diverted an d
parted with to the consumers in pursuance of the undertaking .
Nor, apparently, does it do to say that what is "forever " vested ,

is a theoretical quantum, as the quantum is constantly varyin g
in volume. On the other hand, if we were to hold that ther e

was an absolute grant of the " waters " themselves, i .e ., that this
word was a general comprehensive term including all streams,
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DUFF, J . creeks and bodies of water existing over the area acquired, ther e

1906

	

would then be the anomaly of a different construction bein g

May 23 . placed on the same language to be found in the same legislatio n

passed on the same day respecting a similar undertaking, viz. :
FULL COURT

the Nanaimo Waterworks Company . That company 's charte r
1907

	

empowers it to divert and appropriate so much of the wate r
Jan. 8. from Nanaimo river at a certain point as it might consider suit -

ESQUIMALT able, and " forever after vests " the waters appropriated in the
WATER- company, but it is of course hardly conceivable that the Legis -
WORB K

COMPANY lature meant to make an absolute grant of a particular cross -

CITY OF section of the water in the river . It would also appear to be to o
VICTORIA fantastic a conception to consider that the Legislature intended

that there should be successive grants in proportion to the

amount diverted as the undertaking developed from time to
time. The difficulty of holding that there was intended to b e

an absolute grant is also enhanced in the case of Goldstream b y

reason of the fact that there is no corresponding vesting claus e

in the amending Act of 1892 .
On the whole, I think the best solution of the problem is to b e

got, by not dissecting any portion of the legislation too minutely ,

but by surveying the whole together. Treating it in this way,
I think that the Legislature intended not to make a grant in
terms of the " waters "—which of course it could do if it chose —
but, what for most purposes amounts to the same thing, to con -

HUNTER, C .J . fer an exclusive licence to use them from time to time and at al l

times for the purposes of the undertaking, which took effect i n

relation to any particular water from the time that all outstand-
ing interests in respect of such water were acquired by the Com-

pany, and I think a strong argument in favour of this view is
the presence of the conditions imposed ,,in favour of the City i n

the Company's Act of 1892 .
It is obvious that so long as those conditions remain in forc e

no one else could be permitted to interfere with the water s
unless they were also to be permitted to put the Company i n

jeopardy of losing its franchise under the Act, and of having it s
undertaking destroyed because of its inability to carry out the
conditions by reason of the interference . It certainly could no t

have been the intention of the Legislature to leave it open to
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any person to come in and say to the Company that it must take DUFF, J .

its water from Goldstream from above a certain point to supply

	

190 6

the water that might be demanded by the City, because he in- May 23.

tended to take water from below that point . There is nothing
FULL COURT

in the Act to say where or how the water is to be taken, and it

	

—

seems clear that the option as to these matters is left entirely to

	

190 7

the Company ; in other words, it is given the exclusive use and Jan. 8 .

control of the stream.

	

ESQUIMALT

But even if these conditions had not been inserted, I think
wATER -

WORKS

the Legislature must be taken to have known that to establish COMPAN Y

waterworks plants requires large sums of money, and that CITY O F

unless there is a sufficient source of supply reserved to provide VICTORIA

for expansion and development, few, if any, capitalists woul d
embark on such an enterprise, and therefore the court should b e

slow to hold, in the absence of clear language, that the Legisla-
ture intended that after those who had obtained the franchise

had proceeded to expend large sums of money on the faith of it s
being a reality, any corporation or person should have the righ t

to come forward on the plea that the franchise was not an ex-
clusive one, and claim to interfere with the streams which hav e

been bona fide appropriated, and thereby seriously cripple, or
perhaps destroy, the undertaking.

If then it is given the exclusive use and control of the stream ,

it would be contrary to sound legal principles to hold that th e
Water Clauses Act of 1897, being a later general Act, was HUNTER, C.J.

intended to enable any person or corporation to interfere wit h
the rights and obligations created by this special legislation i n
respect of these particular waters in the absence of plain an d
unmistakable language, and on this point I entirely agree wit h
the remarks of the learned trial judge.

I will assume, however, that the franchise does not amount t o

the exclusive use and control, but that there was only a right t o
divert and appropriate the water conferred . Even then, I think
that the City's claim to record the so-called waste waters under
the Act of 1897 is not well founded.

The Act declares all "unrecorded" water to be vested in
the Crown (which of course once vested cannot be divested with -

out a new record or grant) and proceeds to provide a general
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DUFF, J . code by which the right to take such water is to be obtaine d
1906

	

depending on the character of the application and the circum-

May 23. stances. Unrecorded water is defined to be "all water which fo r

the time being is not held under and used in accordance with a
FULL COURT

record under this Act or under the Acts repealed hereby, o r
1907

	

under special grant by public or private Act, and shall includ e
Jan . 8 . all water for the time being unap propriated or unoccupied or no t

ESQUIMALT used for a beneficial purpose . "
'WATER- This definition appears to be not altogether free from ambi -WOR% s

Cowl-NY guity, for in addition to water held and used under the Act an d
v.

CITY OF the Acts thereby repealed, it may mean to exclude water merel y
VICTORIA held under special Acts ; or, on the other hand, it may mean t o

exclude only water held and used under special Acts . If it i s
ambiguous, then again of course well-known rules of constructio n

would prevent us from holding that the Act was intended t o
have any application to particular streams dealt with by special

Acts . But I will assume that by reason of the presence of the
last member of the sentence the ambiguity in the former portio n

is removed. Even then, I think the fallacy in the argument for
the City lies in assuming that the water which it alleges is goin g

to waste below the power house is water which is not " used "
within the meaning of the above definition . In my opinion, th e

word " used " in this definition does not mean " consumed, " but
means "made available' ; in other words, that the holder of the

HUNTER, C .J . right is using his right in respect of the water, but not necessar-

ily altogether consuming it . In short, the language is not to be

read literally, but the meaning is that the holder of the righ t
must have been exercising his right ; and the intention was to

extinguish rights that had fallen into disuse (whether acquire d
before or after the Water Privileges Act of 1892) at the time o f

the coming into force of the Act, which was delayed a sufficien t
time after its passage to enable all holders who wished to do s o

to prevent the extinction. For instance, take the case of a mine r
holding at the time of the coming into force of this Act a n

ordinary water record for 100 inches, and suppose that some days
prior to its passage he was using 90 inches, then later 80 inches ,

and on the day of its coming into force, 50 inches ; could it be
maintained that the coming into force of the Act had ipso facto
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the stream ?

	

FUL
L—CO

UR T

Then again, assuming that the right to use all the water re-

	

1907

rnained vested in the Company on the passing of the Act of 1897, Jan . 8 .

under what provision has the City any status to obtain a record, ESQUIMALT

interim or other, of the so-called waste waters ? Not under WATER-
WORK S

section 18, as that section applies only to an "owner of land or a COMPAN Y
v .

mine," who is seeking a record for ordinary domestic, agricul- CITY OF

tural or mining purposes, as indeed is shewn by the caption to VICTORI A

Part II. of the Act—in fact the notices themselves purport to b e

given under Part III . of the Act—nor under the latter part, a s

the provisions of that part apply only to the case of "unrecorded "

water.
It is hardly necessary to notice the Water Privileges Act o f

1892, as there is nothing in terms in that Act which purports to

affect rights conferred by former special Acts, and as it wa s
obviously meant to provide a general scheme of regulations to

apply to future specially incorporated companies, which schem e

was replaced by the more extensive Act of 1897 .
Then there is the circumstance that when the City wa s

obtaining a revision and amendment of its powers in relation ,

inter ilia, to the waters in question at the same time that it was HUNTER, C .J .

securing the insertion in the Company ' s Act of 1892 of conces-

sions in its interest, and a declaration of its rights under it s
franchise of 1873, no permission was given to the City to mak e
either permanent or temporary use of such of the waters as wer e
not being turned to account by the Company, and even assum-

ing that the City did not seek the permission, it seems a reason -
able inference that the Legislature, having, as it did, the need s

and desires of the City brought to its attention, considered tha t
to give such permission was impracticable and inexpedient .

There is also the circumstance to be taken into account, refer -
red to by the learned trial judge, that while the Company ' s Act
of 1892 makes no reference to future legislation, all the othe r
private Acts passed in that year empowering the applicants to

cut down his record to 50 inches and vested the other 50 in the DUFF, J.

Crown ? I think it must be clear that his right was left intact.

	

190 6

Then in what worse position can the Company be which has May 23 .

what amounts to a special statutory record of all the water in
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DUFF, J . divert and. appropriate water for sundry purposes, provide tha t

	

1906

	

the rights granted are to be subject to future legislation .

	

May 23.

	

To recapitulate. I think the question is reducible to a very
narrow one . Did the Legislature, having regard to the nature

FULL COURT
of the undertaking and the conditions imposed, when it conferre d

1907

	

the right " from time to time and at all times hereafter " to diver t
Jan. 8 . and appropriate the waters of Goldstream, grant an exclusiv e

ESQ,UIMALT licence subject only to the right conferred on the City by its Ac t

woxxs of 1873 and amending Act ? I think it did, and I find nothin g
COMPANY in either of the subsequent general Acts referred to which is con -

v .
CITY OF elusive to shew that it intended to enable anyone under colour o f

VICTORIA those Acts to interfere with this franchise. If, however, th e
licence was not exclusive, it certainly became coupled with a

constantly increasing interest, and we should not hold in th e
absence of clear and unmistakable language, that the interes t

having sprung into existence, was intended to be prejudiced by
any subsequent legislation .

It was strenuously argued for the City that the Company wer e
and are using the waters of Goldstream for a purpose not auth-

orized by its charter, namely, the supplying of water which i s

used by the B. C. Electric Railway Company to develop electri c

energy, and that this fact gave it a status to record the wate r
under Part III . of the Act of 1897 .

This seems clearly untenable . The plaintiff Company is em -
HUNTER, C .J . powered to construct, manage and maintain waterworks, and

there is no limitation on the purposes for which the water may
be supplied, or to which it may be devoted by the consumer. It

is no concern of the Waterworks Company what is done wit h
the water after it is delivered to the consumer . But even if the

Company were exceeding their powers, the City has for tha t
reason alone no more status to complain than any private person ;

the remedy for a misuse or an unauthorized use of the Com-

pany 's powers being an action at the instance of the Crown, o r
some shareholder of the Company, or the interference of the
Legislature .

For these reasons, in my opinion, the City 's claim cannot b e
sustained, and therefore the appeal, so far as it concerns the
claim, must be dismissed.
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Then as regards the counter-claim . The learned trial judge dis- DUFF, J.

missed it with costs ; and had he done so without prejudice to any

	

1906

proceedings that the City might take in respect of its rights may 23.

under the Act of 1873 and amending Act, and the Company 's
FULL COURT

Act of 1892, we might not perhaps have interfered . But as the

	

—
matter stands, the dismissal might be found to embarrass the

	

190 7

City in the prosecution of those rights, and I do not think that Jan. 8.

we ought to leave any uncertainty on the subject . It being ESQUIMALT

therefore proper for this reason to open up the judgment to that woxxs
extent, at least it seems to me that it is competent to us to exer- COMPANY

v .
cise our own discretion .

	

CITY of
VICTORI A

The counter-claim asked, among other things, for a declaratio n

as to the right of the City to divert and appropriate under th e

above mentioned Acts. It is to be observed that there are n o

facts left in dispute to enable the court to give such a declara-

tion, and that the question is wholly one of statutory construc-
tion, and there can be no object after the facts have been ascer-

tained by a long and expensive litigation, in leaving the City t o
commence another one for the purpose of ascertaining right s

which could have been declared in the former suit .

As far as concerns those rights, I think it clear, and in fact it BUNTER, C .a .

was not disputed by Mr. Peters, that notwithstanding the rights
granted to the plaintiff Company, the City 's franchise under th e
Act of 1873 and amending Act remains in force ; but it is
equally clear that such franchise can now be lawfully exercise d
only by resorting to the powers of expropriation conferred b y
those Acts .

The counter-claim, however, also asked for a declaration tha t

the City had a right to apply for and obtain a record under th e
Water Clauses Act, and this claim was rightly rejected by th e

learned trial judge .
In the result, the respondents remain entitled to the costs of

the action, and should have the costs of the appeal on the claim ,
while each party should pay their own costs of the appeal on
the counter-claim, and the judgment should be varied a s
indicated .

IRVING, J. : By the Company's Act of 1885, the plaintiffs
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DUFF, J . were authorized to take any land situate within a certain area ,

1906

	

which, in their opinion, might be required for the Company 's

May 23, purposes . They were also authorized to divert and appropriate
the waters of Thetis lake and Deadman's river and its tributaries .

FULL COURT
The meaning of these words " to appropriate " is " to set asid e

1907

	

for the purposes of ": see per Nesbitt, J ., in Water Commis-
Jan . 8 . sioners of London v . Saunby (1904), 34 S .C .R. 650 at p . 668 .

ESQUIMALT By the Company 's Act of 1892, authority was given to th e

woaxs plaintiffs to divert and appropriate so much of the waters o f
COMPANY Goldstream and its tributaries as they might deem suitable an d

v .
CITY of proper (subject as therein provided), and all the rights, power s

VICTORIA
and privileges conferred by the Act of 1885 in respect of appro-

priation and diversion of Thetis lake and Deadman 's river were

extended and made applicable to the waters of Goldstream ; but
for some reason, possibly because of the grant or privileg e
accorded to the City of Victoria by the Corporation of Victori a
Water Works Act, 1873, as amended in 1892, the rights, power s
and privileges are confined to appropriation and diversion. The
Act of 1892 does not profess to vest the waters of Goldstream in
the plaintiffs in the same manner that the Act of 1885 vests i n
the plaintiffs the waters of Thetis lake and Deadman 's river .

By the City of Victoria Act of 1892, also assented to 23r d
April, 1892, the City Water Commissioner was authorized to
divert and appropriate the waters of Goldstream and to acquire

IRVING, J . compulsorily or otherwise, the rights and privileges of any per -
son having an interest therein .

By a third Act, also assented to on the 23rd of April, 1892 ,
entitled, an Act to confirm to the Crown all unrecorded an d
unappropriated water and water-power in the Province, and fo r

other purposes, the Legislature declared (I read from the pre -
amble of the Act of 1897), tha t

" All water and water-power in the Province, not under the exclusiv e
jurisdiction of the Parliament of Canada, remaining unrecorded and unap -
propriated on the 23rd day of April, 1892, were declared to be vested i n
the Crown in right of the Province, and it was by the said Act enacte d
that no right to the permanent diversion or exclusive use of any water or
water-power so vested in the Crown should after the said date be acquire d
or conferred save under privilege or power in that behalf granted or con -
ferred by Act of the Legislative Assembly theretofore passed, or thereafter
to be passed ."



Parliament imposed no terms as to the time within which th e
City or the Company should exercise the rights conferred on ESQIIIMALT

WATER-
them respectively ; nor did it indicate whether the user of Gold- WORK S

stream was to be a joint user ; nor did it prescribe how disputes
COMPANY

should be settled in the event of both the Esquimalt Water- CITY OF
VICTORI A

works Company and the City desiring to make use of it s
waters ; nor did it prescribe any time within which the Cit y
must assert its intention of exercising its right to acquire th e
plaintiffs ' rights in Goldstream .

In May, 1892, the plaintiffs began their operations on Gold -

stream. They cleared out the banks of the stream and erecte d
dams for the purpose of making reservoirs, increased th e
volume of available water, and took precautions to insure it s
purity .

They also constructed works by which the water could be, an d
was, led to the Tramway Company 's power house, and there used
for the purpose of generating power for the use of the Tramway
Company, but although they have abundant water for distribu- IRVING, J .

tion, they do not employ any for any purpose, other than for th e
generating of power at this one place. The defendants seek t o
acquire this water, at a point below the power house, after it has
done its work there, and before it reaches the sea .

It seems to me to be clear that whatever the rights of th e
City may be to these waste waters which they propose to acquir e
without paying the Esquimalt Waterworks Company for col-
lecting there, the City has, under its Act of 1873, as amended i n

1892, the right to acquire, by the compulsory powers containe d
in those Acts, the whole of the interest of the Esquimalt Water -
works Company in the Goldstream waters . That seems abund-
antly clear, and having regard to the pleadings, I think that a
declaration on that point should have been made .
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The water of Goldstream was on the 23rd of April, 1892, un- DUFF, J .

appropriated and therefore fell within the sweep of the Act of

	

1906

1892. But a right to its diversion or use had been given to may 23 .

the City of Victoria, and a similar right that (subject, however,

to the right of the City of Victoria), had been given to the
FULL COURT

Esquimalt Waterworks Company .

	

190 7

Jan. 8 .
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May 23 .

FULL COURT

190 7

Jan . 8 .
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WORK S
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IRVING, J .

BRITISH COLUMBIA REPORTS.
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Now, as to the acquisition of the surplus or waste waters, th e
question is more difficult .

The Esquimalt Waterworks Company by their Act of 1892 ,

acquired (subject, etc.), a licence to take the waters of Goldstream .
This privilege enabled them to appropriate waters in advanc e

of their requirements and possibly (see Wilts and Berlcs Cana l

Navigation Company v. Swindon Waterworks Company (1874) ,

9 Chy. App. 451), to supply water for power purposes to th e
Tramway Company ; but does their Act of 1892 confer on the m

such a property or ownership in the waters flowing in the natu-
ral bed of the Goldstream river as to prevent any other person
from acquiring that water under the provisions of the Wate r
Clauses Act of 1897 ? That question must be answered by con-
sidering the objects which were contemplated by the Act o f
1892, and the scope of the Water Clauses Consolidation Act, 1897 .
The preamble to the Act, after referring to the Water Privileges

Act of 1892, goes on to say :
" And whereas, it is necessary and expedient at the present Session, t o

provide for the due conservation of all water and water-power so vested i n
the Crown as aforesaid, and to provide means whereby such water an d
water-power may be made available to the fullest possible extent in aid of

the industrial development, and of the agricultural and mineral resources
of the Province ;

" And whereas, for the furtherance of the purposes aforesaid, it is
expedient to enact an exclusive and comprehensive law governing the
granting of water-rights and privileges, and to provide and regulate th e
mode of acquisition and enjoyment of such privileges, and the royalties
payable to the Crown in respect thereof . "

The Act then provides for the appointment of a set of official s
to whom (under the supervision of the Lieutenant-Governor i n

Council) the administration of all the water by the Act vested
in the Crown, is committed .

Provision is made for the acquisition of water for ordinary ,

domestic, agricultural and mining purposes, and the supplying o f
water by waterworks systems to cities, towns and unincorpor-

ated localities . As a consequence of the passage of the Act, th e
necessity of obtaining the sanction of the Legislature by Private

Bill no longer exists . The Act deals with the acquisition and
expropriation of " recorded " water and " unrecorded " water .

" Recorded " water is not defined, but we can learn what it is by



XII.]

	

BRITISH COLUMBIA REPORTS .

	

349

reference to " unrecorded " water, which is defined as follows : DUFF, J .

[Already set out.]

	

1906

Much reliance was placed by the counsel for the City on the may 23 .

words " not used for a beneficial purpose," and having regard to
FULL COURT

the preamble, and the scope of the Water Privileges Act, 1892, and
Water Clauses Act, 1897, I do not see how the contention of the

	

1907

City that the waste waters of Goldstream are " not used for 	 Jan. 8 .

beneficial purposes " can be resisted, provided the Act of 1897 EsQ,uIMALT

applies. It may seem unjust or unfair on the art of the City WORK S

to avail themselves of all the work of the Esquimalt Water- COMPAN Y
v .

works Company, but that cannot affect the plain words of this CITY O F

section. The question then is, whether the Act of 1897 is VlcroRlA

applicable ?
By the Act of 1892, passed on the 23rd of April, 1892, that

is, some weeks before the Esquimalt Waterworks Compan y
made any appropriation under their statute, there was vested i n

the Crown the right to the use of all the water in Goldstream .
The plaintiffs ' Act of 1892 gave them power to divert and

appropriate so much of the said waters as they should dee m
suitable and proper. If these two sections are compared, it wil l

be seen how much more comprehensive is the language used i n
the Public Act than that found in the Private Act. In my

opinion, the statute of 1897 was intended to control the acquisi-
tion and use of the waters not appropriated on or before the 1s t
of June, 1897. The rule that a later general Act shall not IRVING, J .

interfere with an earlier special Act is not being infringed . It is
not in point . The Company 's Act of 1892 did not give to the
Esquimalt Waterworks Company the exclusive use of Gold -
stream water from its source to its mouth . Nor can the Com-
pany by taking possession of the source of the stream confer o n
itself any greater rights than those conferred by the statute .
Their Act merely granted a licence to take what was necessary.
By a public statute of the same date the Crown reserved to itsel f
the rest of the waters in that stream, and in 1897 the Legislatur e
prescribed a method by which the right to use these waters, as
well recorded as unrecorded, could be obtained, that is to say ,
by application to a commissioner, from whom, instead of from th e
Legislature, a right to permanently divert water can be obtained .
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DUFF, J . In making that grant the Commissioner must have regard t o

1906

	

existing rights (section 15) . His adjudication is subject to revi -

May 23 . lion by the Lieutenant-Governor in Council (section 42b) . In
short, he can take into consideration all those matters which th e

FULL COURT
Private Bills Committee would consider in dealing with a peti -

1907 tion for a Private Bill . Under the scheme of the Act the Lieu -
Jan. 8 . tenant-Governor in Council can see that no injustice is done t o

ESQUIMALT the plaintiffs, and at the same time see that the waste waters ar e

WATER
made avilable for the defendants ' requirements.WORKS

COMrANY

	

For these reasons I would allow the appeal and set aside th e

CITY of judgment. The plaintiffs' application for an injunction shoul d
VICTORIA be dismissed . The defendants are entitled to a declaration that

they have the right to take the unrecorded waters under the
Water Clauses Consolidation Act, 1897 ; also the right to take

IRVING, J. the waters of Goldstream under the Act of 1873 . After making
these two declarations, it seems unnecessary to make any declar -
ation as to the plaintiffs ' rights .

MORRISON, J . : The defendants, the City of Victoria, in 1905 ,
invoked the provisions of Part III . of the Water Clauses Con-
solidation Act, 1897, which deals, inter alia, with the supplying
of water to ,cities, and posted notices of their intention to appl y
for certain records of the water of Goldstream. Thereupon the
plaintiffs brought the present action seeking to enjoin the defend -
ants from further proceeding with those applications, basin g
their claim upon an exclusive right to the water of Goldstream ,
which they allege they have acquired from the Legislature an d

MORRISON, J . riparian owners respectively, and which right will be invaded i f
the records sought are granted . They also seek a declaration o f
their rights as claimed .

In the year 1873, the Legislature passed an Act dealing wit h
the supply of water to the City of Victoria, then, as now, th e
Capital of the Province of British Columbia . The critical posi-
tion of the Municipality as to the quality as well as the quantity
of the water previously supplied was declared to be before them ,
and an area contained within a radius of twenty miles of th e

city was designated, from which a supply could be obtained—a
species of water preserve—Coldstream lies within that radius,
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but the City did not seek to utilize its waters until the applica- DUFF, J .

tion in 1905 .

	

1906

In 1885, the Esquimalt Waterworks Company, the plaintiffs, May 23 .

were incorporated by special Act . The preamble sets out the
FULL COURT

objects to be, to construct, manage and maintain waterworks to

	

1907

supply the town of Esquimalt, the Royal Naval Dockyard, th e

Royal Naval Hospital and the residents of a peninsula particu- 	
Jan. 8 .

larly described, but which does not include the City of Victoria, ESQUIMALT
WATER -

with the right to take water for that purpose from Thetis lake WORKS

and Deadman's river.

	

COMPANY
v .

By section 9 they acquired rights of appropriation of those
CITY OF

VICTORI A

waters, but of course only for the purposes for which the Com-
pany was incorporated . By section 10, after appropriation, etc. ,
the lands, privileges and waters became vested in the Company .

The Company exercised those statutory rights .

In 1892, the Legislature had before them the whole question

of the water rights within the Province, for at the session o f
that year, the Water Privileges Act, being chapter 47 of th e
statutes of 1892, was passed, as well as a number of Acts incor-
porating waterworks companies, electric light companies an d

power companies . The plaintiffs and defendants were both the n
before the Legislature as evidenced by the Act to amend th e
Esquimalt Waterworks Company 's Act of 1885, chapter 51 of
the Acts of 1892 and the Act to amend the Victoria Water MORRISON, J .

Works Act of 1873, being chapter 64 of the Acts of 1892 .

The Water Privileges Act in its preamble states that the inten -
tion is to define and regulate the powers of companies, in-
corporated under special Act or otherwise, for constructing an d
maintaining waterworks and electrical works and having powe r
to divert, appropriate and use streams of water for motive pur-

poses. Section 2 enacts that the " right to the use of all wate r
at any time in any river water-course, lake or stream, not bein g
a navigable river or otherwise under the exclusive jurisdiction of
the Parliament of Canada, was declared to be vested in th e
Crown in the right of the Province, and save in the exercise o f
any legal right existing at the time of such diversion or appro-

priation, no person shall divert or appropriate any water from any
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HUFF, a . river, etc., excepting under the provisions of this Act or some

	

1906

	

other Act already or hereafter to be passed . "

May 23 .

		

When this Act was before the Legislature, the rights of th e
plaintiff Company had not been extended to Goldstream .

FULL COURT
Doubtless the fact that the Legislature proposed passing such a n

	

1907

	

enactment being known to the plaintiffs led them to secure th e
Jan. 8 . subsequent amendments of 1892 . The preamble to the Corn-

ESQUIMALT pany 's amending Act of that year, shews the intention of th e
LV

	

w
ATE R
oRgs

	

b
- Legislature to be to give the Company power to improve thei r

COMPANY waterworks system by an extension of their operations to Gold -
v .

CITY OF stream, and to divert and appropriate its waters for conveyanc e
VICTORIA to the town of Esquimalt and the peninsula described in thei r

original Act, but in sections 1, 9 and 10, the rights of the Cit y
of Victoria in those waters are recognized, and those of th e
Company are subordinate thereto. Again, there does not
appear in the amending Act any vesting clause similar to

that in section 10 of the Company 's original Act. The amend-
ment to the City Water Works Act, passed also at this session,

being chapter 51 of the Acts of 1892, does not cut down any
rights given the City in 1873. In section 6 power is Given the
City to lay pipes and carry water through Goldstream district.

And by section 14, the City is prohibited from distributin g
water within the area where the plaintiff Company have th e
right under their Act to distribute water ; thus again shewing

MORRISON, J. the limits within which the plaintiffs are confined in their opera -

tions . Upon the passing of the amendment to their Act, th e
plaintiffs purchased from the riparian owners on Goldstrea m

their lands, and proceeded to build reservoirs, etc .
From 1892 until 1897 the Legislature did not deal with the

water question . In the latter year a comprehensive and exclu-
sive law was passed governing the granting of water rights an d
privileges and regulating the enjoyment and use thereof, know n
as the Water Clauses Consolidation Act, 1897 . Section 2
attempts to define " unrecorded water. " Included in that defi-
nition is water " not used for a beneficial purpose. " Doubtless,
water may be used beneficially in a number of ways, but i n
whatever beneficial way it is used, say by the plaintiff Company ,
it must be in manner authorized by their Act of incorporation .
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The plaintiff Company not being a power company, are preclude d

from performing the functions of a power company. So that

any use of the water of Goldstream by the plaintiffs pursuan t

to their contract with the B. C. Electric Railway Company i s

ultra vires, and the water so used cannot be said to be used fo r

a beneficial purpose. The learned trial judge finds that no bene-

ficial use is or was made of the Coldstream water, except unde r

their contract with the Tramway Company in 1898. That the

Legislature did not intend to confer any such power upon th e

plaintiffs as they are exercising on Goldstream, seems to m e

manifest .

The doctrine of ultra vires as enunciated in Attorney-General

v. Great Eastern Railway Co . (1880), 5 App. Cas. 473 at p . 481 ,

was followed in a very recent case, Attorney-Genera v. Mersey

Railway Company, decided by the Court of Appeal on the 4th
of December, 1906, and reported in 23 T .L.R. 129. That prin-

ciple is that " Where there is an Act of Parliament creating a
corporation for a particular purpose, and giving it powers fo r

that particular purpose, what it does not expressly or impliedly
authorize is to be taken to be prohibited . "

And Vaughan Williams, L.J., in the latter case at p. 136, says :
" You ought to give a wider construction to the words of a memorandu m

of association creating and defining the powers of a purely commercial
company having no compulsory powers and no monopoly than you would
give to the words of a statute creating a company like the railway company ,
having compulsory powers of land purchase and a practical monopoly ."

Were the plaintiffs ' contention to prevail, the Company would

have a practical monopoly.
Applying those principles to the Company 's " charter of it s

rights " it must be held to be confined to the main purpose o f
its Act, and restricted in its operation to the area defined thereby .

The supplying of water from Coldstream to an electric tramwa y
company to enable it to operate its line of railway beyond thos e

prescribed limits is to my mind, clearly ultra vires. (See sections

15 and 24 of the plaintiffs' Act, 1892).

If this view be right, and coupling it with the fact that th e
plaintiffs have made no use whatever of the water of Goldstrea m
for a period of thirteen years, i .e ., from 1885 to 1898, I canno t

discern what status they have to seek an injunction or even a

353

DUFF, J .

190 6

May 23.

FULL COURT

190 7

Jan . 8 .

ESQUIMALT
WATER-
WORK S

COMPAN Y
V .

CITY OF
VICTORI A

MORRISON, J .



354

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

DUFF, J . declaration of their rights in this respect . The Legislature has

1906

	

made ample provision for the protection of the public as well a s

May 23 . private corporations in circumstances such as exist in this case .
True, the Company, instead of exercising its powers of expro -

FULL COURT
pri.ation in respect to Goldstream, purchased the riparian lands ,

1907

	

and therefore claim they have acquired an absolute right to o r
Jan. 8 . property in the water .

ESQUIMALT The purchase of lands gave the Company no greater rights

WORKS than the owners possessed, viz. : the right to the uninterrupted ,
COMPANY undiminished, unpolluted flow of the water past their lands, so

v .
CITY OF that it could be enjoyed for the purposes incidental to thei r

VICTORIA ownership . The Company purchased those lands solely by virtu e
of the limited authority given them by their Act of incorpora-

tion, and for no other purpose, however varied the other purpose s
to which the lands and water could otherwise be put .

The position of the Company, as compared to that of th e
riparian owner, as to the use of the water, is reversed. The
riparian owner had the water as an incident to his right to the
land. The Company have acquired the land as an incident t o
their right in the water . But in the present case, those incidental
rights in this particular water are subject to that of the City .
The rights or licence claimed are not absolute and exclusive a s
against the defendants. The Company in dealing with realty
are restricted to the acquisition of such lands as may be require d

MORRISON, J . for the purposes contemplated by the Legislature : Duke of

Devonshire v. Pattinson (1887), 20 Q .B .D. 263 ; The Queen v .

Robertson (1882), 6 S .C .R. 52 at p . 94, per Gwynne, J .
In the view I take, the waters of Goldstream are " unrecorde d

waters. " It follows that the City may apply under the provi-
sions of the Water Clauses Act for a record of water in Gold -
stream. The Commissioner, in considering that application must
have regard to all the circumstances intended by the Legislature ,
including any rights of the plaintiffs there . The City in makin g
this application are, in my opinion, pursuing just such a course
as was contemplated by the Legislature in passing the Wate r
Clauses Act, viz. : complying with the obligation to recogniz e
the right of the Legislature to preserve their departmental
supervision over the disposition of such an important public
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utility as water. The state of the law before 1897 respectin g

water was unsatisfactory and by passing the Water Clauses

	

1906

Consolidation Act the Legislature attempted to remedy existing May 23 .

defects therein. They must therefore be held to have intended
FULL COURT

to limit existing companies very strictly to their corporate

	

—
190 7

powers.

I would allow the appeal .

	

Jan. 8 .

ESQUIMAL T
W ATER -
WORK S

COMPAN Y
V .

CITY O F
VICTORIA

STAR MINING AND MILLING COMPANY, LIMITED HUNTER, C .J .

LIABILITY v. BYRON N. WHITE COMPANY

	

1906

FOREIGN) . (No. 2) .

Practice—Appeal— Security for costs—Companies Act, 1897, R .S.B.C. Cap .

44, Secs . 110 and 114—Supreme Court Act, B. C. Stat . 1904, Cap . 15,

Sec . 101, as amended by Cap . 15, Sec . ., 1905 .

Defendants applied under section 114 of the Companies Act, for the cost s

of the action which had been decided in their favour, and also for

the costs of the appeal from that decision . The judgment appeale d

from was given in February, 1905 ; in March, 1905, defendants were
aware of the plaintiffs' inability to pay the costs of the action unles s

an appeal resulted in their favour . Taxation took place the 27th o f
June, 1906, and the application for security was made on the 30th o f

July, 1906 :-
Held, on appeal, that the application was made too late, plaintiffs havin g

in the meantime perfected all necessary steps for taking an appeal .

Held, as to the costs of the appeal, that section 110 of the Supreme Court
Act, which limits the security that may be required for costs of appeal

to $200, governed .

Decision of HUNTER, C .J ., affirmed .

APPEAL from the decision of HUNTER, C .J., at Chambers, on an

application for security for costs under section 114 of the Com-
panies Act, 1897, in Victoria, on the 13th of August, 1906 .

The facts in dispute are set out in the arguments and th e

reasons for judgment .

Aug . 13 .

FULL COUR T

Nov . 10 .

STA R
V .

WHITE

Statement
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HUNTER, C .J . Lennie, in support of the application .

1906

	

O 'Shea, contra.

Aug . 13 .

		

HUNTER, C .J. : This action proceeded to judgment in Decem-

ber last, and the plaintiffs have duly appealed . The appea l
FULL COURT

--

	

would, in the usual course, have come on to be heard at the
Nov. 10

.	 April sittings, but was stood over, both at that sittings and a t
STAR the June sittings for want of a quorum. The defendants no w

WHITE ask that an order be made that the plaintiffs give security fo r
the costs of the action and of the appeal, and base the applica-

tion on section 114 of the Companies Act . With reference to
the costs of the appeal, I think it is clear that section 101 of th e
Supreme Court Act, limiting the amount to $200, must prevail,
assuming that section 114 is wide enough to embrace the costs

of appeals to the Full Court, as the former is a special claus e
dealing with the question of the amount of security which is t o
be required in the case of appeals to the Full Court, and so mus t
be held to displace all prior legislation inconsistent therewith .

With reference to the costs of the action, I am at presen t
inclined to think that section 114 contemplates that the applica-

tion should be made before judgment. At any rate it is obvious
that, if it is not made until after an appeal is brought, the effec t
of the order must be to burden the prosecution of the appeal ,
and therefore to grant the application would appear to be
opposed to the intention of the Legislature as expressed in said

HUNTER, C.J . section 101, which is that no appellant is to be required to pu t
up security to a greater extent than $200, although it is tru e
that the section does not explicitly say that the court shall no t
have power to require security for the costs of the action as a
condition of hearing the appeal. At any rate, even if it is ope n

under the Companies Act to make the application after judgment ,
I do not think I ought to grant the application in the circum-

stances. The appellants have prepared their appeal books a t
great expense and were ready to prosecute their appeal for at

least two sessions of the court and have been unable to have i t
heard through no fault of their own, and I do not think that I

ought to make an order which might have the effect of throt-
tling an appeal which was ready for hearing long before th e

application was made.
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There will be an order for security to the extent of $200 for HUNTER, C .J .

the costs of the appeal with the costs to the defendants in any 190 6

event pro tanto ; the remainder of the summons is dismisse d
with costs in any event to the plaintiffs .

Aug . 13 .

The appeal was argued at Vancouver on the 10th of November,
1906, before IRVING, MARTIN and MORRISON, JJ.

Lennie, for appellants : This is an application under section
114 of the Companies Act for security for costs, past as well a s
future, and increased security . Costs of trial were taxed i n
June, amounting to $18,385 .66 . Afterwards execution was issued
but was returned nulla bona, and this was followed by an
application for sale of the plaintiff Company's property, when
an order was made directing the Crown grants of the plaintif f
Company to be deposited in court . Plaintiff Company did not
ask for a stay of execution .

The construction of section 101 of the Supreme Court Act a s
amended by Cap . 15 of 1905 is involved, but we contend we
come within section 114 of the Companies Act, 1897. While
section 101 of the Supreme Court Act is sweeping, yet it does
not either expressly or by implication repeal section 114 of the
Companies Act . The existing practice in England correspond s
with ours previous to the 1905 amendment. The Supreme
Court Act is a general Act governing practice and procedure ;
the Companies Act is also a general Act. The learned Chie f
Justice says the amendment to the Supreme Court Act is a
special Act ; we submit not : see Headland v . Coster (1905),
1 K.B. 219 ; Imperial Bank of China, India, and Japan v .
Bank of Hindustan, China, and Japan (1866), 1 Chy. App. 437 .

As to application not having been made until after judgment ,
it was not possible to get an idea of the Company's standing
until after the examination of their officers on execution, whe n
we found that the Company has no assets beyond an interest i n
certain mining claims. The Company is involved in other
litigation also. In any event, section 114 of the Companies Ac t
does not mean that the application is to be made before judg-
ment : In re Photographic Artists ' Co-operative Supply Asso-
ciation (1883), 23 Ch . D. 370 ; and in any event an appeal is a

FULL COURT

Nov . 10 .

STA R
V .

WHITE

Argument
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HUNTER, C .J . "legal proceeding " within the meaning of the section . Security

will be ordered for past as well as future costs .

Davis, K.C., and S. S. Taylor, K.C., for respondent Company :

The decision in the last case cited was not made on our sectio n
FULL COURT

114, but on section 110 of the Companies Act . As to the suffici -
Nov. 10

.	 ency of the plaintiff Company 's assets, see Caillaud 's Patent Tan -

STAR ning Company (Limited) v. Caillaud (1859), 26 Beay. 427 . The

WHITE defendants had as much opportunity to know our standing las t

year as they have now. We applied to stay execution and pro-

duced our Crown grants . The defendants never appealed fro m

this ; therefore we have already not only given security, bu t

have given the best security possible. Defendants are now

estopped from asking for further security ; they should hav e

appealed .
Section 101 of the Supreme Court Act is nothing but special

legislation ; it is nothing else than a special rule of law or prac-
tice with reference to costs of appeal . One of the tests whethe r

subsequent legislation over-rides previous legislation is whethe r

it is put in an affirmative form . The inducing cause for the

passage of section 101 is that no appellant shall be deprived o f

his right of appeal simply because he has not a large amount o f

money. The Legislature in passing that section were fully

alive to section 114 of the Companies Act, and provided agains t
the latter section working a hardship on the poor man .

Argument As to security for costs of the trial, apart altogether from
the delay in making the present application, the ordinary prin-

ciple or practice of ordering security is before the trial has take n

place : Republic of Costa Rica v . Erlanger (1876), 3 Ch . D. 62

at p . 69 . The court is at liberty to make security for past costs ,
but not for costs after trial has taken place and judgment ha s

been given. Section 114 is clearly aimed at future costs. The

section is not for payment of costs incurred, but for security fo r

costs to be incurred. In any event, there is a discretion in the
court in ordering security and thereby heading off our appeal .

In short, section 101 of the Supreme Court Act means that i f
a person is in other respects in a position to carry on an appeal ,

he shall not be prevented from prosecuting that appeal so lon g

as he puts up $200.

1906

Aug . 13 .
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Bodwell, K.C., in reply : As to deposit of title deeds, the HUNTER, C.J .

Chief Justice, on the application to sell, refused to make the

	

190 6

order, because, in the event of the property being sold and the Aug . 13 .

appeal being successful, there would be nothing to restore to the
FULL COURT

appellant . The title deeds are no security, because the onl y

value of the property is the mineral upon it ; if we are suc-	 Nov . 10 .

cessful here we retain our own and have nothing to resort to

	

STA R

for our costs. So far, although we have been successful, we WHITE

have obtained no costs ; there is no prospect that we will be

able to recover any costs, and plaintiffs will give no securit y
beyond the $200 ; in other words, they propose to carry on

this litigation at our expense .
As to security for past and future costs, see Massey v . Allen

(1879), 12 Ch. D. 807 at p. 811 ; Lydney and Wigpool Iro n
Ore Company v . Bird (1883), 23 Ch. D. 358 .

It is immaterial to plaintiff Company when we apply ; if
they are a limited company in difficulties they must giv e

security when the application is made.
Security for costs is a matter ex debito justitice : Northampton

Coal, Iron, and Waggon Company v . Midland Waggon Com-
pany (1878), 7 Ch . D. 500 at p . 503 . The only thing necessary Argument

to prove is a legal position, when the matter is taken out of th e
realm of discretion : Pure Spirit Company v . Fowler (1890),
25 Q.B.D. 235 at p . 237.

The Legislature did not interfere with practice and pro-
cedure, but placed limited companies in a class by themselves.
Section 101 of the Supreme Court Act does not alter section 110
of the Companies Act, the effect of which is, if a company is
in difficulties then it must put up security .

Davis, further : There is no case shewn or cited where judg-

ment has been obtained and then security given .

Per curiam : We are unanimously of opinion that this appea l
should be dismissed .

Subsequently written judgments were handed down as follow :

IRVING, J. : The defendants apply under section 114 of the
IRVING, J .

Companies Act for the costs of the action decided in their favour,
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HUNTER, c .J. and also for the costs of the appeal from that decision . Section

1906

	

114 is as follows :

Aug . 13 .

	

" Where a company under this Act is plaintiff in an action, suit, o r
	 other legal proceeding, any judge having jurisdiction in the matter may ,
FULL COURT if it appears by any credible testimony that there is reason to believ e

Nov . 10 . that if the defendant be successful in his defence the assets of the com -
pany will be insufficient to pay his costs, require sufficient security to be

STAR

	

given for such costs, and may stay all proceedings until such security i s
v .

	

given . "
WHITE

By section 101 of the Supreme Court Act it is provided tha t

in no case shall the amount of the security for costs of appeal
exceed the sum of $200. In my opinion that section must pre-

vail, and the amount there specified should be the limit .
As to the costs of the action, section 114 gives to the judg e

what is, to a certain extent, a discretionary power . The judg-
ment was given in February, 1905 . Taxation took place 27th

June, 1906, and writs of execution were thereupon issued, an d

this application was not made till 30th July, 1906. In March,

1905, the defendants were fully aware of the plaintiffs' insol -
IRvING, J . vency, unless this case resulted in their favour. The learned

Chief Justice thought the application was made too late and

that on that ground (I express no opinion on the others) I thin k

his decision should be upheld .

In Northampton Coal, Iron, and Waggon Company v . Mid -

land Waggon Company (1878), 7 Ch . D. 500, it seems to have
been assumed that security would not have been ordere d

at the late period at which it was in fact ordered, unless the

plaintiffs by amendment had set up an entirely new case. It

was only on the ground that the plaintiffs had made extensiv e

amendments that the defendants were able to overcome objectio n

to the delay.
In Ellis v . Stewart (1887), 35 Ch . D. 459, Cotton, L.J ., said :
" It is the duty of a respondent who applies for security for costs to b e

prompt in his application, that the appellant may not go on incurrin g
expense which in the event of his being ordered to give security for cost s
and being unable to find it, will be wholly thrown away . "

The application is too late .

MARTIN, J.

		

MARTIN, J . : It is not necessary, in my opinion, to hold that

section 114 of the Companies Act is or is not to be regarded as
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a special enactment, or the same as regards the subsequent sec- auNTRR, c .a .

tion 2 of the Supreme Court Act Amendment Act, 1905, because

	

1906

section 114 does not come within the rule relied upon i n
Headland v . Coster (1905), 1 K .B. 219 at p. 227. That is to

reasonable and sensible application, having regard to the history Nov. 10 .

of the practice and legislation under consideration, "without

	

STA R

extending them to subjects specially dealt with by the earlier WI[TE
legislation," and therefore such earlier legislation must be
deemed to be altered thereby, and all appellants to be place d

upon the same footing as regards the limit of security.
As regards the second point relating to security for the cost s

of the action, I am of the opinion that Mr . Lennie is correct i n
his contention that it cannot be maintained that section

114 is restricted to cases before judgment . I am unable MARTIN, J .

to find any such limitation in the very wide language of that

section, nor do I see that said section 2 can be sufficiently in-
voked to curtail it in that respect .

But I am clearly of the opinion that, upon all the very ex-
ceptional circumstances of this case, it would not be just to orde r
security to be given, and therefore the appeal should be
dismissed .

MORRISON, J . : I concur in the dismissal of the appeal .

	

MORRISON, J .

Appeal dismissed .

Aug. 13 .

FULL COUR T
say, the general words in the later Act are not capable of
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FORIN, CO .

	

J .

	

RE KASLO MUNICIPAL VOTERS' LIST.

	

1907 .

	

Municipal Elections Act, R . S .B. C . 1897, Cap . 68, and B.C . Stat. 1902, Cap . 20 ,

	

Jan . 9 .

	

Sec . .—Qualification of voters—Owner of real estate—Land Registry Act ,

	

RE Kell

	

o

	

B. C . Stat . 1906, Cap . 23.

MUNICIPA L
VOTER sRS

L
FIiST In order to qualify as a voter at municipal elections under section 6 of th e

Municipal Elections Act, as enacted by section 2 of the Municipa l
Elections Act Amendment Act, 1902, with respect to real estate, it i s
necessary that the applicant should be the registered owner of suc h
real estate under section 74 of the Land Registry Act, Cap . 23, 1906 .

APPLICATION under section 11 of the Municipal Elections
Act, R.S .B .C . 1897, Cap. 68, as amended by section 4 of the Muni -
cipal Elections Act Amendment Act, 1902, heard before FORIN ,

Co. J., at Kaslo, on the 9th of January, 1907 . The applicants
(thirteen in number) complained that their names had bee n
improperly struck off the voters' list by the Court of Revision .

On the 30th of November, 1906, being the last day for puttin g
names on the voters ' list, the applicants made declaration tha t
they were severally the owners of certain lands within the limit s

Statement of the City of Kaslo, and produced deeds to themselves of such
lands, dated the 30th of November, 1906, but not registered .
The City Clerk accordingly placed their names on the list . On
objection being taken before the Court of Revision that inas-
much as the deeds not being registered passed no estate o r
interest in the land, in view of section 74 of the Land Registry
Act, and that therefore the applicants were not owners withi n
the meaning of section 6 of the Municipal Elections Act, a s
enacted in 1902, the Court of Revision caused the names to be
struck off the list.

Lennie, for the applicants.

R. M. Macdonald, contra .

FoRIN, Co. J ., held that section 74 o1',=the Land Registry Act, B .C .
Judgment Stat . 1906, Cap . 23, makes registration essential to the passing of

any estate or interest, either legal or equitable, in the land described
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in the deed. The applicants' deeds not having been registered, FORIN, co . J .

they were not owners as defined in the Municipal Elections Act,

	

1907

RE KASL o
judgment of the Court of Revision must be sustained .

	

MUNICIPAL
VOTERS ' LIST

Application refused.

ROLFE v . CANADIAN TIMBER AND SAW MILLS, FORIN, CO . J .

LIMITED .

	

1906

Master and servant—Company—Liquidation of operating as a discharge of 	
July 19 .

servants .

	

FULL COURT

Plaintiff was engaged as accountant of defendant Company in April, 1904 . Nov. 6 .
In the following August, the debenture holders seized the property and
put in charge a receiver and manager, to whom plaintiff delivered the ROLF E

v .
books of account, plaintiff himself having actually made the seizure . CANADIA N
He afterwards continued in the same position as before the seizure, TIMBER AND

but was paid by the receiver :—

	

SAw Mn.LS ,
LIMITE D

Held, reversing FoRIN, Co . J . (who found that the seizure was fictitious) ,
that there had been an actual seizure known to the plaintiff, and that,
following Reid v. Explosives Company (1887), 19 Q .B .D. 264, the
appointment of a receiver and manager operated as a discharge of th e
servants of the Company, and the plaintiff could not recover .

APPEAL from the decision of FORIN, Co . J., in an action tried
before him at Trout Lake City on the 29th of May, 1906 . The

Statement

facts are set out in the head note and reasons for judgment o f
FortIN, Co . J .

F. C. Elliott, for plaintiff.

R. M. Macdonald, for defendants .
19th July, 1906.

FORIN, Co . J . : The plaintiff sues for $493 .69. He was
FORIN ,engaged by the defendants as accountant on April 15th, 1904, at

	

co . J .

R.S.B .C . 1897, Cap . 68, Sec. 2 ; that consequently the applicant s

were not qualified to be on the voters ' list as owners, and the
Jan. 9.
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FORIN, CO . J . a salary of £250 a year. On the 30th of November, 1905, he

1906

	

was dismissed by the defendants . The defendants attempted to

July 19, shew that some change in the Company had taken place an d
their counsel argued that this case had been brought within th e

FULL COURT
cases of Reid v. Explosives Company (1887), 56 L.J ., Q.B. 388

Nov . 6 . and Brace v . Calder (1895), 64 L .J., Q.B. 582, and that th e
ROLFE plaintiff changed with a shuffle that was made by one Leslie

CANADIAN Hill on behalf of some debenture holders. The defendant Com-
TIMBER AND pally is still ostensibly carrying on business, the seizure made b y
SAW MILLS ,

LIMITED the debenture holders was not bona fide, in my opinion it was

fictitious ; nor was there anything else that occurred to inform
the plaintiff that any change had taken place. He says " I knew

that all this shuffling was taking place, but I knew it was a
`game ." So it appeared to him and he thought he was still the

employee of the Company and there was no reason why h e
should not so consider his position. It would have been so easy
for the Company to have informed the plaintiff that they were

FORIN, CO . J. in the hands of a receiver, but here we have Ward, the general
manager, signing a warrant for one Holt, who was seizing for

the debenture holders as trustee, the same Holt who was secre-
tary of the Company .

I believe the plaintiff when he states that he never knew there
was a change, nor do I believe there was really a change . I

believe it was a shuffling made to suit .interested parties, a
clumsy attempt truly, and not such as to deprive the plaintiff o f

his right to receive the usual notice. He is entitled to recover

the amount sued for .

The appeal was argued at Vancouver on the 6th of November ,

1906, before HUNTER, C.J., IRVING and MORRISON, M .

Davis, K.C., for appellants : Our defence is that after th e

fall of 1904, the plaintiff was no longer in the employ of th e

Company ; that he was working for another man altogether fo r

Argument a year and a half after the term he says he was wrongfully dis -

missed ; and in any event he was continued in employment an d

received the same salary. The question to be decided is whether

he continued to work for the Company or was employed by the

debenture holders as represented by the receiver and manager,
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or for the latter personally. Plaintiff should have brought his FORIN, CO . J .

action when the debenture holders took charge. His not having

	

1906

done so does away with his right of action now . As to whether July 19 .

there was in fact a seizure, Rolfe not only knew of the proceed-
FULL . COUR T

ings in that connection, but took an active part . If a mortgagee

	

—

took possession, then under Reid v. Explosives Company (1887),	 Nov . 6 .

19 Q.B .D. 264, the employment of the employees is ended.

	

ROLF E

He was stopped .

	

CANADIA N

S. S. Taylor, K.C., for respondent : Reid v. Explosives Com- TIMBER AN D
SAW MILLS ,

pany, supra, does not apply. Here the Company admit he is LIMITE D

acting for them. There has been no actual seizure or displace-
ment of any kind understood . In the Reid case there was an

actual seizure, but here the whole evidence tends to shew tha t
the seizure was a sham one .

Per curium : That there was an actual seizure is shewn by

the letter of instructions to plaintiff ; therefore under Reid v . Judgment

Explosives Company, supra, there was a dismissal . As plaintiff

was in employment for some considerable time at the sam e
salary, he suffered no damage .

Appeal allowed.
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FULL COURT

	

IN RE LONSDALE ESTATE .

1907

	

Statute, construction of—Land Registry Act, B.C. Stat . 1906, Cap . 23, Sec .
Jan. 21 .

	

68—Mandamus .

Section 68 of the Land Registry Act, Cap. 23 of 1906, dealing with the sub-
division of land into town or other lots, provides, inter alia, that ,
in case a lot borders on the shores of any navigable water, street s
leading to and continuing to such water, must be shewn at a no t
greater distance apart than 600 feet :

Held, that the object of the section was to require land abutting on navi-
gable waters to be sub-divided so as to provide straight and continuou s
access to the water at intervals of not less than 600 feet .

Per MARTIN, J. : The section does not apply unless the streets leading t o
the water reach it .

APPEAL from an order made by IRVING, J., at CHAMBERS in
Vancouver on the 7th of September, 1906 .

The trustees of the estate of Arthur Pemberton Heywood
Lonsdale, deceased, submitted to the Municipal Council of Nort h

Vancouver a plan shewing a sub-division of a portion of lot 265 ,
group 1, New Westminster district, in pursuance of section 6 8
of the Land Registry Act. The plan shewed a portion of the

lot abutting on the water front, left not sub-divided, the stri p
so remaining averaging some 400 feet along the en d

of the lot between First street and the water front. The
reeve declined to certify the plan on the ground that under

section 68 of the Land Registry Act, the streets should b e
shewn extending down to the water. On application to IRVING,

J., a writ of mandamus was issued directing the reeve to certify

the plan in compliance with section 68. From this the Munici -

pal Council appealed.

The appeal was argued at Vancouver on the 27th of Novem -

ber, - 1906, before HTJNTER, C .J ., MARTIN and MORRISON, JJ.

A. D. Taylor, for the appellant : The object of section 68 of

the Land Registry Act is to give the public access to the fore -
shore, so that if an owner sub-divides his land, he must open the

roads or streets to the foreshore .

IN R E
LONSDALE

ESTAT E

Statemen t

Argument
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Davis, K.C., for respondent : The section provides that all FULL COUR T

streets which lead and continue down to the water must be not

	

190 7

more than 600 feet apart. It is merely descriptive ; the lan- Jan. 21 .
guage is clear. If there are no streets, then there is nothing to

IN R E
which the section can apply .

	

LONSDAL E

Cur. adv. vult.

	

ESTAT E

21st January, 1907 .
HUNTER, C .J . : This is an appeal from an order made direct -

ing a prerogative writ of mandamus to issue to the reeve o f
North Vancouver, commanding him to certify to a plan pro-

posed to be filed in the Land Registry Office by the trustees o f
the estate of one Lonsdale, deceased. The reeve objects t o

certify on the ground that one of the requirements of section 6 8
of the Land Registry Act has not been complied with in tha t
the plan does not shew streets not more than 600 feet apar t
leading continuously to the water. The provision in question
reads as follows :

" 3rd . That in case such section or lot borders on the shores of any
navigable water, streets leading to and continuing to such water are
shewn on such map at a not greater distance apart than six hundred feet . "

The enactment is certainly not as clear as it might be, and HUNTER, C.J .

the learned judge adopted the view that there is nothing in i t
to compel the owner to lay out such streets, though if he doe s
lay them out lie must shew them on the plan . It seems to me,
however, that the other view is the correct one, for the object o f
the section was not so much to require that any particular clas s
of street should be shewn on the plan (as the plan would of cours e
be defective and misleading unless it sheaved all the streets lai d
out) as to require land abutting on navigable waters to be sub -
divided so as to provide straight and continuous access to th e
waters at intervals of not more than 600 feet . I therefore
think that the reeve was right in refusing to certify .

MARTIN, J . : I think this sub-section (3) does not apply unless
the streets which lead towards the water, reach it . The Ian- MARTIN, J .

guage is clear, and should be given effect to . The appeal should
be dismissed .

MORRISON, J. : It seems to me that the Legislature intended MoRRISON, J .
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FULL COURT to give the public access to the shores of navigable water a t

1907

	

intervals of not more than 600 feet . Were not that the inten -

Jan . 21 . Lion, then I cannot understand why that sub-section was enacted .
Were the respondent 's views to prevail, a plan could be filed

IN R E
LONSDALE completely shutting out public access to navigable water . I think

ESTATE it was to prevent such a contingency occurring that the claus e
was inserted . The discretion here exercised is a judicial, not a

MORRISON, J . ministerial one, and the reeve properly refused to approve th e
plan in question . I would allow the appeal .

Appeal allowed, Martin, J ., dissenting .

MARTIN ,
LO . J.A .

(In Chambers)

BOW, McLACHLAN & CO. v. THE "CAMOSUN . "
(No. 2) .

1907 Admiralty law—Rule 63 (Admiralty), scope of to include an equitable set -

	

Jan .

	

9 .

	

otj-Counter-claim—Evidence—Trial—Balance of convenience .

Bow,

	

In an action in the Exchequer Court of Canada (Admiralty jurisdiction )
MCLACHLAN

	

for the price of a ship, where the circumstances entitle the defendan t
& Co.

	

v.

	

to a reduction of the amount claimed, if such claim can be substan -

	

THE

	

tiated, the court will not exclude the proposed set-off .
"CAMOSUN " Where the ship was built in Scotland, and certain repairs were effected o n

her way out to the British Columbia coast, the balance of convenienc e
is in favour of trying out any disputes concerning those repairs at th e

MOTIO
N ~(

place where the ship is rather than at the place where she was built .

Mfor leave to deliver an amended statement of defence ,
Statement heard by MARTIN, Lo. J .A., at Chambers, in Vancouver, on th e

26th of November, 1906 . The facts in dispute are reporte d

ante, p . 283.

Davis, K.C., in support of the motion: Though it has been decid -
ed by this Court and the Exchequer Court on appeal that this su m

Argument £3,638 cannot be set up as a counter-claim, nevertheless we ca n

plead it as a defence : see rule 63 ; Padwick v . Scott (1876),
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2 Ch. D. 736 ; Howell's Admiralty Practice ; History of Admir- MARTIN ,
O . .A .

alty Equitable Jurisdiction ; Williams and Bruce, 3rd Ed., 43-4 (In
L

Cha
J
mbers)

and cases cited . This mortgage now depends entirely upon the

	

1907

amount due for the building of the ship, and if the amount Jan . 9 .

depends on good workmanship the court will look behind the
Bow,

mortgage . The Innisfallen (1866), L.R. 1 Ad. & E. 72 ; MCLACHLA N

Minerva (1825), 1 Hag . Adrn . 347 ; The Trident (1839), 1 W. Rob. & Co.

29 ; The Harriett (1841), ib. 182 ; The Juliana (1822), 2 Dod .

	

TH E

504 at p. 521 . But apart from all this rule 63 is enough ; this
CAMOSUN "

is really a set-off arising out of same cause or matter ; it reduces

the claim to that amount and does not ask for a cross judgmen t

as a counter-claim does .

Bond, contra : The mortgage dated 9th February was given

to secure the balance due on the ship, but the subsequent agree-

ment made before the mortgage was due explains the true

status, i .e ., so long as the terms of the agreement were performe d

the mortgage would not be called in.

If it cannot go in as a counter-claim, it would be wrong to allo w

it as a set-off ; but this cannot be set off, as it is not a liquidate d

claim : An. Pr. 1907, pp. 273-4. A set-off cannot sound in

damages. The ground taken by the Exchequer Court in dis-

missing the appeal from MORRISON, Acting Lo. J .A., was that thi s

claim was not an admiralty matter and therefore could not be

tried as a counter-claim or set-off. Although a court of admir-

alty may entertain an equitable defence on a mortgage, this is Argumen t

not an equitable defence ; there has been no total failure of

consideration, or non-acceptance . Here the ship has been taken

and paid for, partly in cash and partly by mortgage : Chitty on

Contracts, 14th Ed., p . 58. All that is left is to bring an action

for wrongful construction . As to convenience of place of trial,

the ship having been built in Scotland, it would be practically

impossible to try the action here .

Davis, in reply : The decision of the Exchequer Court goes
no further than that an action cannot be entertained in admir-

alty for defects in the construction of a ship. This charge is a

set-off : see Young v. Kitchin (1878), 3 Ex. D. 127 ; Govern-

ment of Newfoundland v. Newfoundland Railway Co. (1888),

13 App. Cas. 199 ; Y. Pr . 1907, p. 54 .
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MARTIN,

	

9th January, 1907 .
LO. J .A .

(In Chambers) MARTIN, Lo. J.A. : The nature and proceedings in this action

1907

	

are set out in the judgment of Mr . Justice MORRISON, ante ,

Jan. 9 . p . 283, which was affirmed on appeal to the Exchequer
	 Court on the 13th of September last, not yet reported, but note d

Bow,

	

in 26 C.L.T. 779-81, with another decision in the same applica -MCLACHLA N
& Co . tion. In this relation it may not be out of place to refer to av .

THE

	

cognate decision on the jurisdiction of this Court : Cope v. S.S .
"CAxosuN " Raven (1905), 11 B .C. 486 ; and see also Vermont Steamship

Co . v . Abby Palmer (1904), 10 B .C. 383, 8 Ex. C.R. 462 .

This is a motion in consequence of the former decision to
deliver an amended statement of defence, and the objection
arises from the following proposed paragraph thereof :

"7 . Alternatively and by way of equitable defence to the plaintiffs '
action, in the event of it being held that the said owners have made de -
fault under the said agreement and mortgages, and that the plaintiffs are
entitled to recover from the defendants in this action the said owners say
that the plaintiffs did not build the said ship Camosun in accordance with
the terms of the contract, letters, plans and specifications set out i n
paragraph 4 hereof, but on the contrary the said ship Camosun was buil t
by the plaintiffs negligently and with defective work and materials, an d
not in accordance with the requirements of Lloyds 100 Al Class and Board
of Trade, nor in accordance with the plans and specifications of the same ,
with the result that the said owners were forced to spend in repairing an d
replacing defective materials and bad workmanship, and in making th e
said ship comply with the requirements of Lloyds 100 Al Class and Board

Judgment of Trade, and in repairing and renewing fittings, decorations, furniture
and stores damaged through leaking decks and hull, and other defectiv e
materials and workmanship and other incidental expenses, the sum o f
£3,638, particulars whereof have already been delivered to the plaintiffs ,
and the defendants, the owners of the said ship Camosun claim they ar e
in equity entitled to, and in justice should be permitted to set off an d
deduct from any and all sums of money which may be payable by the sai d
owners to the plaintiffs, the said sum of £3,638 so expended by them a s
aforesaid, with interest and costs . "

While Mr . Bond concedes that this Court will entertain
equitable defences to a mortgage, he contends, first, that t o

allow this defence to be set up would be really evading or
getting around said decision that it cannot be set up as a counter -

claim. As to that, all I need say is that if rule 63 is broad
enough to include it as a set-off, it is my duty to give effect

thereto. It is not a sufficient ground to reject it that if alleged
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Bow ,
sense, but a counter-claim disguised, because it arises from an MCLACHLAN

alleged breach of contract for negligent and defective construe-

	

& ICo .
tion and can only ask for unliquidated damages, and as there is

	

TH E
~~ CAMOSUIv ~ ~

not a total failure of consideration it is not an equitable defenc e

to the mortgage ; nor is there non-acceptance here, for th e

owners have taken the ship and paid for her, part in cash an d

part by the mortgage, and therefore all that is left is to sue a s

at common law on the said breach .
In reply, it is urged that this defence differs essentially from

a counter-claim, for no cross judgment is asked for, but merel y

the right to deduct from the balance of the purchase price rep -

resented by the mortgage the loss the owners have had to bea r

occasioned directly by the defective construction, which is simpl y

reducing their claim pro tanto, and as the matter is all one be-

tween the same parties directly arising out of the same trans -

action, it is manifestly a case for the consideration of an

equitable set-off, and Young v. Kitchin (1878), 3 Ex. D. 127, and

Government of Newfoundland v. Newfoundland Railway Co.

(1888), 13 App . Cas. 199, are relied upon as shewing that an

equitable set-off can be founded on damages for breach of con- Judgment

tract. At p. 213 of the latter case their Lordships of the Priv y

Council say :
" That was a case of equitable set-off, and was decided in 1852, when

unliquidated damages could not by law be the subject of set-off . That
law was not found conducive to justice, and has been altered . Unliqui-
dated damages may now be set off as between the original parties, and als o
against an assignee if flowing out of and inseparably connected with th e
dealings and transactions which also give rise to the subject of th e
assignment .

It appears to their Lordships that in the cited case of Young v . Kitchin

the decision to allow the counter-claim was rested entirely on thi s
principle . "

On considering the whole matter I cannot see that I shoul d

be justified in excluding this proposed set-off in circumstance s
such as these at bar, for they seem to me equitably to clearl y

in one way it is objectionable, though if set up in a different MARTIN ,
LO . J .A .

way it may be permissible. In pleading, much depends on how an Chambers)

defences are put forward, and their character may be changed

	

1907
or obscured by the manner of allegation .

	

Jan . 9 .
Secondly, it is urged that this is not a set-off in the true
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MARTIN, entitle the defendants to a reduction of the mortgage, if they
L°. J .A .

(In Chambers) can be substantiated, and therefore an opportunity should b e
1907

	

given them to do so.

Jan. 9 .

		

Thirdly, I am asked to say in the language of the said rul e
that this set-off in my opinion " cannot be conveniently disposed

BO"'

	

of in the action ." No evidence is before me on this point otherMCLACHLAN

vC0 . than is contained in the pleadings and the judgments whic h
THE

	

have been referred to. It is stated in that of my brother
" CAMOSUN "

MORRISON that the repairs in question were made at Montevide o
and San Francisco while the Camosun was on her way out to
this Province where she now is, and probably the greater part
of them were made at San Francisco towards the close of th e
voyage . It certainly would be more convenient to dispose o f
the questions arising out of these repairs here, where the ship i s
and can be inspected, than in Scotland, and witnesses who woul d
for example, testify regarding her condition on arriving at Sa n
Francisco could be examined with greater facility and les s
expense on this coast, either orally or by commission, than i n
Scotland. Of course as regards the original construction of th e
ship, there is much to be said in favour of Mr . Bond ' s conten-
tion that seeing she was built in Scotland the evidence must b e
got there ; but on the other hand, the ship is here and the actua l
inspection of her by skilled persons in the light of the evidenc e
will be of much importance in determining any alleged defects .

Judgment The truth is it will doubtless be a difficult matter to dispose o f
anywhere satisfactorily, but I am unable to say that it will be
more inconvenient here than in the only other place suggested,
and therefore I should not refuse to entertain it. This is apart
from Mr . Davis' submission that " convenience " means not so
much locality as the nature of the issues and the facility fo r
their disposition, in regard to which all I need say is that I
think the matter should be additionally considered in tha t
light ; but it is not suggested by Mr. Bond that in this sense
there is any lack of convenience here .

The result is that the motion will be allowed, with costs
thereof, and of those occasioned by the amendment, to the plaint -
iff in any event . The reply to be delivered in six weeks a s
requested by Mr. Bond.

Motion allowed.



APPEAL from the decision of DUFF, J., reported ante, p. 116 .
The appeal was argued at Victoria on the 11th of January ,

1907, before HUNTER, C .J., MARTIN and CLEMENT, JJ .
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McGREGOR v. THE CANADIAN CONSOLIDATED
MINES, LIMITED . (No. 2) .

Rule 21A ., of section 25 of the Inspection of Metalliferous Mines Act, a s
enacted by . section 12 of chapter 37 of 1901, provides that "ever y
person	 employed in or about a metalliferous mine, in
which the machinery hereinafter mentioned shall be operated fo r
more than twenty hours in any twenty-four, (1) operates any direct -
acting, geared, or indirect-acting hoisting machine exceeding fift y
horse-power, or (2) operates any stationary engine or electric motor
exceeding fifty horse-power, and shall perform any such duties fo r
more than eight hours in any twenty-four, shall be guilty of an offenc e
under this Act "

Held, that the phrase "machinery hereinafter mentioned" must be rea d
distributively ; or as meaning any of " the machinery hereinafte r
mentioned .

Held, also, that the words " preceding section " in rule 21s ., refer to th e
preceding rule.

Decision of DUFF, J., affirmed .

A. H. MacNeill, K.C., for the appellant Company, cited In re

Miles (1906), 8 O.W.R . 817 ; Nicholson v. Fields (1862), 7 H.

& N . 810 at p. 811 ; Underhill v. Longridge (1859), 29 L.J . ,

M.C. 65 ; Coe v . Lowrance (1853), 1 El . & B1 . 516 ; Abbey v. Dale

(1851), 11 C .B . 378 at p. 391, and Downie v. Vancouver Engi-

neering Works (1904), 10 B.C . 367 at p . 369 .

Maclean, K.C., D.A.-G., for the Provincial Government.

The Attorney-General for the Dominion was not represented .

Cur. adv. vult .

FULL COURT

190 7

Jan. 30 .
Statute, construction of—Penal statute—Inspection of Metalliferous Mine s

Act Amendment Act, 1901, Cap. 37, Sec. 12, r. 21a. and 21b .— MCG
v
REGOR

"Machinery hereinafter mentioned," meaning of.

	

CANADIA N
CONSOLIDAT-

ED MINES

Argument
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CLEMENT, J .

30th January, 1907 .

HUNTER, C.J., concurred in the reasons for judgment o f
CLEMENT, J.

MARTIN, J . : So far as question (b) is concerned my view i s
the same as that about to be expressed by my brother CLEMENT.

As regards (c) I have reached the conclusion, not withou t
some hesitation, that the view of the learned judge appeale d
from should be affirmed . The appellant ' s case would be stronge r
were it not that in order to give due effect to his argument it i s
necessary to read the word " or " in the beginning of the sixth
line as " and. " This as it were balances the difficulty the re-

spondent has to meet in asking us to construe the words " th e
machinery " in the second and third line as meaning " any of "
the same, in order to fully support his contention. Such being
the case, and reading the section as a whole, I am not prepare d
to say that the learned judge has gone too far in adopting th e
more extended of the two interpretations fairly open, bearing i n
mind that the prime intent is to protect workmen, though I
confess I think the rule of construction invoked has been extend-
ed to its utmost limit . The appeal should be dismissed .

CLEMENT, J. : The appeal so far as relates to question (a )
was abandoned upon the opening of the argument.

As to (b), I think the decision of Mr . Justice DUFF was right.
The words " preceding section " manifestly mean preceding
rule, and while the word section is not commonly used in this
sense in Acts of Parliament I can see nothing etymologically
wrong in so reading it when common sense requires it .

As to (c), it seems to me that the disjunctive operation of
rule 21A. in every one of its subsequent phrases in reference t o
machinery of the classes specified compels us to read distribu-
tively the words " the machinery " in the earlier phrase.

Appeal dismissed .
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BANK OF MONTREAL v. HARTMAN.

Interest—Bank Act, Secs . 80 and 81—Bank stipulating for usurious rate —
Reduction to maximum legal rate .

In an action to recover principal and interest on certain promissory notes ,
bearing interest at twelve per centum "as well after as before
maturity," defendant pleaded section 80 of the Bank Act :

Held, reading sections 80 and 81 together, such a contract between th e
Bank and the creditor is merely invalid insofar as it stipulates fo r

A

more than seven per cent .

ACTION to recover $5,337 .35, principal and interest due upon

certain promissory notes discounted by defendant with plaintiffs ;
tried before MARTIN, J., at Rossland, on the 1st of July, 1905 .

The notes bore interest at the rate of twelve per cent ., "as

well after as before maturity." As to the interest defendan t

pleaded the Bank Act, Sec . 80. When the action came on fo r

trial, judgment was confessed for the principal, and the question
of the quantum of interest was argued .

Galt, for defendant : As the claim for twelve per cent. inter-

est was in excess of the rate allowed by the Bank Act, th e
contract for interest was nudum pactum, and the court, i n

awarding interest by way of damages, could only allow th e

legal rate of five per cent .
Nelson, for plaintiffs : Under sections 80 and 81 of the Bank

Act (which must be read together) an usurious contract as t o
interest no longer subjected a bank to penalty and forfeiture ;
that the contract as to interest was only invalid insofar as it
stipulated for more than seven per cent ., the maximum rat e
allowed by the Act ; that the Bank were entitled to seven pe r

cent. under these sections, and such rate of interest should b e

allowed.
Galt, in reply, cited Banque de St . Hyacinthe v . Sarrazin

(1892), 2 Que . S . C. 96 ; Maclaren on Banks and Banking, p. 165 .

MARTIN, J .

190 5

July 1 .

BANK O F
MONTREAL

V .
HARTMA N

Statement

Argument

MARTIN, J. : It is contended by counsel for defendant that, judgment
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MARTIN, J .

1905

July 1 .

BANK OF
MONTREA L

V.
HARTMA N

Judgment

BRITISH COLUMBIA REPORTS. [`oL.

because the Bank has, contrary to the provisions of section 8 0

of the Bank Act, stipulated for and taken on the defendant 's

promissory notes a prohibited rate of interest, twelve per cent . ,

the contract is illegal and void, and there being then no contrac t

of any kind for interest between the parties, the court will no t

make one for them, and all that the Bank can recover is tha t

rate authorized by the general law of interest, viz ., five per cent.
It was held by Mr. Justice Pagnuelo in Banque de St . Hya-

cinthe v. Sarrazin (1892), 2 Que . S . C. 96, that the same sectio n
in the Revised Statutes, Cap . 120, Sec . 61, was a matter of public

order, and it is argued that a contract entered into contrary to

public policy is necessarily null and void ; citing Bank of
Toronto v. Perkins (1883), 8 S . C. R. 603 at pp . 610 and 616 ;
and Dunn v . Malone (1903), 6 O. L. R. 484. But however that

may be as a rule, the statute here is peculiar, for the nex t

section, 81, of the Bank Act declares that :
"No promissory note, bill of exchange or other negotiable security ,

discounted by or indorsed or otherwise assigned to the bank, shal l
be held to be void, usurious or tainted by usury, as regards such
bank, or any maker, etc . . . . by reason of any rate of interest taken ,
stipulated or received by such bank . . . but no party thereto, other
than the bank, shall be entitled to recover or liable to pay more than th e
lawful rate of interest in the Province where the suit is brought, nor shall
the bank be entitled to recover a higher rate than seven per cent. per
annum . "

Reading these two sections together, as they must be read, i t

would be impossible to hold the contract void ; the intention is

clearly that it shall be invalid only insofar as it stipulates for

more than seven per cent.
Judgment will therefore be entered for the plaintiffs wit h

costs, with interest calculated at that rate .

Judgment for plaintiffs .
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MACCRIMMON, PELLY AND PELLY v . SMITH ,

JOHNSTON, COOK AND SMITH .

Crown lands (Dominion)—Reservation of timber in grant of land—Mortgage

by patentee—Subsequent Order in Council rescinding reservation—Effec t

as to rights of mortgagee in timber—Accretion—Estoppel .

A grant of land issued pursuant to sections 14 and 15 of the Dominio n
Land Regulations (Cap . 100, Consolidated Orders in Council) contained ,
inter alia, a reservation to the Crown or its assigns of all merchantabl e
timber. Subsequently an Order in Council was passed cancelling suc h
reservation and declaring that all persons who had received homestea d
entries for lands similarly granted shall be entitled to the timber on thei r
homesteads free of dues . The owner, MacCrimmon, sold the timbe r
to defendants Johnston and Cook, who in turn transferred their
interest to defendant Smith . MacCrimmon's mortgagees claimin g
under a mortgage of the 5th of August, 1893, brought an action fo r
nn injunction and damages for trespass :

Held, reversing the judgment of DUFF, J . (MARTIN, J., dissentience), that
the cancellation operated either as an extinguishment of the reserve ,
or a grant of the right in gross to the owner of the land ; that the
owner thereby became possessed of both the land and the profit whic h
issued out of it, the profit becoming extinct and falling into the in-
heritance . That the reserve mentioned in the Crown grant was
merely a licence to enter and cut the timber, and was not a reser-
vation such as that in Stanley v . White (1811), 14 East, 332 at p . 343 .

APPEAL from judgment of DUFF, J., in an action tried before

him at New Westminster on the 2nd and 3rd of June, 1904.
The plaintiff MacCrimmon was the owner and the plaintiff s

Pelly the mortgagees of a lot in the district of New Westminste r
under mortgage dated 5th August, 1893, securing the paymen t

of $1,500. The plaintiff MacCrimmon entered into an agreemen t
with the defendants Johnston and Cook, by which the timber o n

the land was sold to the latter, who in turn sold it to defendan t

Smith . The plaintiffs' mortgagees claimed to be the owners of

the land, and that defendants in cutting and removing the timbe r

under the authority of the agreement with the plaintiff mort-

gagor, were trespassers, and this action was brought for a n

injunction and damages in respect of the trespasses .

DUFF, J .

1906

Jan. 31 .

FULL COURT

1907

Jan. 21 .

MACCRIM-
MON

V .
SMITH

Statement
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DUFF, J .

	

The rights of the parties turned upon the question as t o

1906

	

whether the property in the timber had passed to the mortgagees .

Jan . 31 . The mortgagor acquired title under a grant from the Dominio n
of Canada, issued under the authority of the R .S .C. (1886), Cap . 56 ,

FULL COURT
relating to lands in the railway belt in British Columbia .

1907

	

Pursuant to sections 14 and 15 of the Dominion Land Regula-
Jan . 21 . tions, Cap. 100 of the Consolidated Orders in Council, the gran t

MACCRlM- contained a reservation of all merchantable timber .

	

Subse-
Mox

	

quently, on the 3rd of July, 1899, an Order in Council was
SMITH passed by which the reservation established by these section s

was rescinded, and it was provided that all persons who ha d

received homestead entries prior to the date of the Order i n
Council, should be entitled to the timber on their homestead s
free of dues.

Reid, for plaintiffs .

Macdonell, for defendants .

31st January, 1906 .
DUFF, J : In my opinion, by the combined effect of section s

14 and 15 of the Dominion Land Regulations, and the provis-
ions of the Crown grant, the property in the merchantabl e
timber on the land comprised in the mortgage deed was reserve d
to the Crown subject to the provisions of those sections . These
regulations being legislative in their character, it is not necessary ,

DUFF, J . in view of their express terms to consider the distinction referred
to at p. 147 of Theobald's Law of Land. It follows, I think ,
that the rule relied upon by Mr . Reid, and stated in Robbins on
Mortgages, p . 792, under which the mortgagee gets the benefi t
of any accretion to the security, does not apply . I take it that
the rule extends to those cases only in which some interest i n
the subject of the mortgage is, after the execution of it, acquire d
by the mortgagor, or some right or servitude by which th e
mortgagor 's property in the subject of the mortgage was bur-
dened is, after the execution of the mortgage, released o r
extinguished .

In this case, under the Order in Council of 3rd July, 1899 ,
the mortgagor acquired an estate in fee in a distinct subject ,
the property in which had been (by virtue of the regulations
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referred to and the provisions of the Crown grant) severed from DUFF, J .

the subject of the conveyance. In acquiring this estate, the

	

190 6
mortgagor got, not an accretion to that which he already had, Jan . 31 .
but something which, in a legal : sense, was a thing distinct :
see Theobald 's Law of Land, p . 141 . By the mortgage deed the

FULL COURT

mortgagor purports in terms to convey to the mortgagees

	

1907

without any exception or reservation, the land on which the Jan . 21 .

timber in question was at the time growing. The document MACCRIM -

must, however, I think be construed with reference to section 5

	

a y .

of the Short Forms of Mortgages Act, and with reference to the SMITH

expanded form of the covenant for title set forth in the Second
Schedule to that Act. So construing it, one must take it that
(the timber in question being the subject of a reservation con-
tained in the grant of the mortgaged lands from the Crown) th e
deed does not apply to it. There is, therefore, no estate by DUFF, J.

estoppel, and no room for the operation of the principle state d
by Mr. Justice Strong in The Sydney and Louisburg Coal an d
Railway Company v . Sword (1892), 21 S.C.R. 152 at p . 159.

The result is that the action is dismissed with costs, and
judgment for the defendant Johnston on the counter-claim wit h
costs . Reference as to damages.

The appeal was argued at Vancouver on the 23rd of November ,
1906, before HUNTER, C.J., IRVING and MARTIN, JJ .

Reid, for appellants (plaintiffs), cited Herlakenden 's Case
(1589), 2 Co . Rep. 443 ; Li ford 's Case (1614), 6 Co . Rep. 85 ;
Lacustrine Fertilizer Co. v. L. G. and Fertilizer Co . (1880), 8 2
N.Y . 476 ; Blewett v. Tregonning (1835), 3 A. & E. 554 .
This timber coming on the land is an accretion : Ashburner on
Mortgages, pp. 178-9, Fisher on Mortgages, 5th Ed . 333. By
the cancellation of the restrictions in the Crown grant, the Argument
Crown virtually planted a forest on that land, and the timbe r
enures to the benefit of the mortgagee : See Reynolds v. Ashby
& Son, Limited (1903), 1 K.B. 87 ; Reg. v . Kettle, Australian
Mining Digest, 3. Any of the rights pertaining to land may b e
separately owned, but when all those rights come into one man ,
then they merge : , 1 Cruise 's Digest. Whatever right Mac -
Crimmon has he gets it by virtue of the Crown grant. If we
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1906

Jan. 31 .

FULL COURT

1907

Jan. 21 .

MACCRIM-
MO N

V.

SMITH

BRITISH COLUMBIA REPORTS.

	

[VOL.

are entitled to the timber we are entitled to the money coming

from the timber. If we do not get it under the provisions of

the statutory mortgage we get it under the merger .
Macdonell, for respondents (defendants).

Cur. adv. vult .

21st January, 1907 .
HUNTER, C .J. : This is an action by a mortgagor and th e

mortgagees as co-plaintiffs against the defendants for wrongfull y

cutting and taking away timber on the mortgaged premises, th e
action being brought in the interest of the mortgagees, and th e
mortgagor being merely joined as co-plaintiff.

The defendants Cook and Johnston pleaded leave and licence,

and in the alternative that they took the timber under an agree-
ment for sale between the mortgagor and Johnston . They also
counter-claimed for damages for being prevented by the plaint-

iffs from enjoying their rights under the agreement .
The mortgage, which is in the usual form under the Shor t

Forms Act, was given on August 5th, 1893, and fell due Augus t
5th, 1898, and the principal with accumulated interest was

owing when the action was brought, and the acts of trespass
complained of were alleged to have taken- place between Jun e
1st, 1900, and February 12th, 1904 . The Crown grant issue d
from the Dominion Government to the plaintiff MacCrimmon o n
November 26th, 1892, and reserved inter aria :

HUNTER, C .J .
" All merchantable timber growing or being on the said lands wit h

the right to us, our successors and assigns, to enter upon the uncleare d
portion of the said lands and to cut and remove such timber . "

This reservation was made in accordance with the regulation s
regarding Dominion lands passed on September 17th, 1889 ,
sections 14 and 15 of which enacted as follow :

" Sec . 14. All merchantable timber growing or being upon an y
land entered or sold within the limits of Dominion lands in Britis h
Columbia, and all gold, silver, copper, lead, iron, petroleum, coal or other
mines or minerals shall be considered as reserved from the said land, an d
shall be the property of Her Majesty, except that the homesteader o r
purchaser, or those claiming under him, may cut and use such merchant -
able timber as may be necessary for the purpose of building, fencing o r
road-making on the land so entered or sold, and may also, under th e
authority of the Crown timber agent, cut and dispose of all timber require d
to be removed in the actual clearing of the said land for cultivation ; but
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no merchantable timber (except for the necessary building, fencing or nurr, J.

road-making as aforesaid) shall be cut beyond the limit of such actual

	

106
clearing ; and all merchantable timber cut in the process of clearing, an d
disposed of, shall be subject to the payment of the same dues as are at the Jan . 31 .

time payable by the holders of licences to cut timber .

	

FULL COURT
" Sec. 15 . The patents for all lands, hereafter entered or sold as

	

—
aforesaid, shall contain a reservation of all merchantable timber growing

	

1907
or being on the said lands, which merchantable timber shall continue to Jan . 21 .
be the property of Her Majesty ; and any person or persons now or here-
after holding a licence to cut timber on such land, may, at all times during MacCRIM-

mo m
the continuance of such licence, enter upon the uncleared portion of such

	

v .
lands and cut and remove such timber, and make all necessary roads or

	

SMIT H

water-ways for that purpose, and for the purpose of hauling in supplies ,
doing no unnecessary damage thereby ; but the patentees or those claimin g
under them may cut and use such timber as may be necessary for the
purpose of building, fencing or road-making on the lands so patented, an d
may also, under the authority of the Crown timber agent, cut and dispos e
of such timber required to be removed in actually clearing the said lan d
for cultivation, but no merchantable timber (except for the necessar y
building, fencing or road-making as aforesaid) shall be cut beyond the
limit of such actual clearing ; and all merchantable timber so cut an d
disposed of shall be subject to the payment of the same dues as are at th e
time payable by the holders of licences to cut timber ."

These sections were afterwards repealed on July 5th, 1899,
by an Order in Council which reads as follows :

" Whereas it is deemed expedient in the public interest that the reg-
ulations affecting Dominion Lands in the Railway Belt in British Columbi a
providing for the reservation to the Crown of the merchantable timber o n
homesteaded lands in the said Railway Belt should be amended so tha t
all persons receiving homestead entry for such Dominion lands may be HUNTER, C .J.a

entitled to all the timber growing upon such homesteads without payin g
dues therefor :

" Therefore His Excellency, by and with the advice of the Queen' s
-Privy Council for Canada is pleased to order that the provision in sections
14 and 15 of the Regulations for the disposal of Dominion lands within th e
Railway Belt in the Province of British Columbia established by the Order
in Council of the 17th September, 1887, as well as by the Order in Council
of the 17th September, 1889, chapter 100 of the Consolidated Orders i n
Council of Canada, for the reservation to the Crown of the timber on lands
homesteaded in said Railway Belt shall be and the same is hereby res-
cinded, and all persons who have received homestead entry for land s
within such Railway Belt prior to the date hereof or subsequent to thi s
date shall be and the same are hereby entitled to the timber on thei r
homesteads free of dues .

" This provision shall not apply to any timber heretofore granted o r
in respect of which any licence or permit to cut has been issued to any
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DUFF, J . other person or corporation ; nor shall it apply to timber for which due s

1906

	

have either been paid or are due to the Crown . "
It is contended by the plaintiffs that the effect of the repeal

an . 31 .
	 was to vest the timber in the mortgagor, and that it becam e
FULL COURT subject to the mortgagee 's security . At the trial it appeared

1907 that the defendant Daniel Smith had not been served, and th e

Jan . 21 . defendant William Smith, who considered he had a claim t o

MecCRinr-
the timber under a tax deed, gave permission to the defendant s

MON

	

Cook and Johnston to cut the timber only so far as he was abl e

SMITH to give it ; and as against him the action was dismissed, and as
to this no appeal has been taken .

The other defendants, Cook and Johnston, admittedly took th e
timber, but justified under a permission alleged to have bee n
given by the mortgagor, but of course that would avail nothin g
if the timber had fallen into the security . At any rate, this
was the only question that was argued before us, and I take i t
that the decision of this appeal turns on that question only.

At common law standing trees are considered as partes soli,

for, as the maxim has it, quicquid plantatur solo solo cedit.

Therefore had there been no reservation of the timber it woul d
have passed by the mortgage of the land . Now what was th e
nature of the reservation ? I think it is impossible to suppos e
that it was intended to reserve any parts of the trees as partes

soli, both for the reason that there could be no object in keeping
HUNTER, e .J . back any of the soil from the settler, especially as it would b e

practically impossible to determine with certainty what wa s
merchantable timber, and therefore what soil was reserved ;
and for the reason that there was no necessity to reserve the m
as partes soli so far as regards retaining the full use and benefi t
of the timber which was the object of the reservation . I think
it must be clear that after the timber was logged off, the settle r
was to have the right to get rid of the roots and stumps, an d
that they were not reserved as the property of the Crown or it s

grantee, as if that were so, his homestead would be pockmarke d
with reservations, and worthless for any purpose . Therefore I
think that there was no estate of any kind reserved out of the
land itself, but that the expression "merchantable timber " i s

to be understood in the sense that a lumberman would under-
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stand it, i .e ., as not including the roots or stumps, which would DUFF, J .

be left in the ordinary course of logging, and therefore that the

	

1906
reservation was nothing more than the reservation of a profit Jan. 31 .
a prendre in gross, which the Crown could have granted ove r
in fee or for any lesser estate either to the owner of the land or

FULL COURT

any other person as it saw fit. Now the cancellation of the re-

	

1907

serve operated either as a release or a grant of the right in gross Jan. 21 .

to the owner of the land, and from either point of view when MACCxIM-

this event happened the owner became possessed, or, to use the

	

M v .

technical term, seized, of both the land and the profit which SMITH

issued out of it, and therefore the profit became extinct, and th e
timber fell into the inheritance and became in law what it had
always been in fact, part of the land which had been pledged to the
mortgagees, or to put it in another way, the new interest in the
trees became a graft on the old interest in the land . Indeed I
think if it were not so the beneficial interest in a given piece o f
land would in progress of time become so sub-divided, and th e
rights thereto so numerous and complex as to create a condition
that would be intolerable .

What authorities there are I think support this conclusion .
In Co. Litt. 280 (a) it is said " a man cannot have land and a
common of pasture issuing out of the same land, et sic de
cceteris," which I take to include a profit in gross. Again in
Tyrringham's Case (1584), 2 Co . Rep. 379 at p. 385, we find this :
" It was resolved, that unity of possession makes extinguishment HUNTER, C .J .

of common appendant, " and it is stated to be a rule of law that
" when a man has as high and perdurable estate as well in the
land as in the rent, common, and other profit issuing out of th e
same land, there the rent, common, and profit, are extinct . " In
Herlakenden's Case (1589), 2 Co . Rep. 443 at p . 447 it is said :

" If I enfeoff you of my land (except the trees) to have and to hold to
you and your heirs, now the trees in property are divided from the land ,
although in facto they remain annexed to the land, for if one cuts them
down and carries them away, it is not felony : and therefore in such case ,
if the feoffor grants the trees to the feoffee, they are re-united as well i n
property as they are de facto; and the heir of the feoffee shall have them ,
and not the executors, for the feoffee had absolute ownership in both, so
that it is not any prejudice but rather a benefit to him that they are re -
united to the land, "
which statement would go to shew that even if the trees were
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DUFF, .i . regarded as partes soli there was a coalescence of the interest in

1906

	

the trees with that in the land .

Jan . 31 .

	

Fixtures, as is well known, attached to the freehold durin g

the currency of the mortgage become part of the security in th e
FULL COURT

absence of stipulations to the contrary, so that where there has
1907 been an accretion to the land by the act of the mortgagor, the

Jan' 21 . mortgagee has the advantage of it . Then take the case of an

MACCRIM- accretion to the land by the act of nature . Suppose, for instance ,
max that new soil was deposited on the old, or that a meteorite fel l

SMITH on the land during the currency of the mortgage, could it b e

contended that such did not form part of the land included in

the security ? Or suppose that the mortgagor has cattle pas-

turing over the mortgaged farm . Could he in the absence of
agreement collect and remove the manure to a field not included
in the security on the ground that it was his personal property ?
Is it not clear that it became part of the soil and that the mort -

gagee could prevent him ? Then what difference in principle i s
there whether the estate is augmented by the hand of man or

by the act of nature, or by the operation of law ? For my part,

I am unable to perceive any distinction, and so far as I ca n
ascertain the cases do not suggest any distinction . For instance ,

if the lord of a manor mortgages it iu fee and afterwards take s

surrenders to himself in fee of copy-holds held by the manor,

they enure to the mortgagee 's benefit : Doe v. Pott (1781), 2
HUNTER, C.a. Doug. 710 at p . 720. And even in the converse case where a

mortgagor causes a merger by acquiring a larger estate, equity
will be astute to lay hold of any circumstance to prevent the

merger operating to the injury of the mortgagee, and will con-

sider the security to have been enlarged rather than lost : see

Tramper v. Tramper (1873), 8 Chy. App . 870 . It may of course

be suggested, although this aspect of the matter evidently did no t

trouble Lord Mansfield in the case already cited, that as the fe e
was transferred to the mortgagee, there was no estate left i n
the mortgagor to cause the merger ; but I take it to be too well -

settled to require authority that in the eye of a court in which
the principles of equity prevail, the mortgagor is regarded as

the beneficial owner, and the mortgagee is looked on as havin g
only a charge, no matter what the form of the mortgage is ;
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and I think this must be specially so where as here there is a

self-executing defeasance clause and no necessity for a re-

conveyance to restore the estate to the mortgagor on payment.

Reference was made to section 5 of the Short Forms Act an d

it was suggested that the proviso helped the respondents. But
FULL COURT

this is manifestly intended only to prevent, by way of greater

	

190 7

caution, the mortgagor from being taken to have mortgaged more Jan. 21 .

than he got from the Crown as well as to protect the interests of MAC C

the Crown. No doubt any court would have so construed the sec-

	

moil

tion without the proviso, but I do not see what bearing it has on SMITH

what happens when the freehold is fattened during the life of th e

security. If the section, which, by the way, purports to be in-

clusive and not exclusive in its terms, has any bearing on th e

matter, the argument is rather the other way, because it pro-

vides that the mortgage shall be deemed to include the " yearly

and other issues and profits of the lands . " When this profit a

prendre fell into the mortgagor, what was it if not an issue or

profit of the land ?

For these reasons I think that the appeal should be allowed
HUNTER, C.J.

with costs here and below, and a reference had to the Distric t

Registrar to assess the damages. It follows that the counter-

claim should be dismissed with costs.

IRVING, J . : The mortgage under which the plaintiff claims i s

dated 5th August, 1893. The merchantable timber did not pass

to MacCrimmon until the 5th of July, 1899. If we read the

mortgage with the assistance of section 5 of the Mortgage s

Statutory Form Act (R .S .B.C. 1897, Cap. 142) as we are bound

to do, it will be seen that this timber, assuming that MacCrimmon

could grant what he had not, was not included in the contrac t

of mortgage . As Pelly can make no claim except as th e

representative of the mortgagor, the right to the timber coul d

not pass by virtue of the intention of the parties. But there is IRVING, J .

another element to be considered . Certain changes are brough t

about by operation of law independent of the acts of the parties .

The right the Dominion Government stipulated should no t

belong to MacCrimmon anwers to the description of a profit a

prendre, that is to say, a right in the land of another, which

consists in the taking of some material profit from the land

DUFF, J .

1906

Jan. 31 .
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DUFF, J . granted. This right the Government could exercise or grant i n

1906

	

gross to any person, other than the grantee and the heirs of

Jan. 31, such person, as a sort of fee simple in a profit a prendre : see

Bailey v . Stephens (1862), 12 C.B.N.S. 91 at p . 103. But when
FULL COURT

the right of the Dominion was released to the owner of th e
1907

	

land, the profit a prendre, or the estate in fee simple, disappear -
Jan . 21 . ed, the reason being that a man cannot take common or other

MecCRIM- profit in his own land as a separate right : Leake's Uses and
MON

MARTIN, J.

v

	

Profits of Land, at p . 359. The operation of law that take s
SMITH place is called an extinguishment : see Encyclopaedia of the

Laws of England, Vol . 8, p . 369. " Extinguishment is the an-

nihilation of a collateral thing or subject in the subject itsel f

out of which it is derived ."
After the 5th of July, 1899, the right ceased to exist. The

right having been annihilated, I do not see how the mortgago r

could re-create it out of the land included in the mortgage .
The view taken by the learned trial judge is founded n o

doubt on the remark of Lord Ellenborough, C .J., in Stanley v.

IRVLNO, J .
White (1811), 14 East, 343, that a reservation of the trees the n

growing or thereafter to grow in the soil may be taken t o

reserve so much of the soil as was necessary for,the growth and

sustenance of the trees, but I would submit that the language of

the Crown grant " saving and reserving, nevertheless, unto us ,

our successors and assigns	 all merchantable timbe r

growing or being on the said lands with the right 	 to

enter upon the uncleared portion of the said lands and to cu t

and remove such timber, " reserves nothing more than a right

to cut and a licence to enter.
The action should therefore be determined in favour of th e

the plaintiff and the counter-claim dismissed .

MARTIN, J. : In my opinion this Court should affirm the

judgment appealed from for the reasons given by the learne d

trial judge. I have considered carefully the two cases speciall y

relied upon by Mr . Reid, i.e., Herlakenden's Case (1589), 2 Co .

Rep. 443 at p. 447 and Liford's Case (1614), 6 Co. Rep. 85 ,

particularly at pp . 93-6, but I cannot see that they materiall y

affect the principle the learned judge invoked. I understand

the former was cited to him .

Appeal allowed, Martin, J., dissenting.
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THE EMPIRE MANUFACTURING COMPANY, LIMITED FULL COURT

v. L. LEVY AND COMPANY.

	

190 7

Practice—County Court—Affidavit of documents—Documents not disclosed Jan. 21 .
in—Application for further affidavit—Sufficiency of affidavit—Marginal

EMPIRE
Rule 237—Power and discretion of judge under .

	

MANUFAC-
TURING CO .

In an action on a guarantee, plaintiffs applied for an affidavit of documents .

	

v
Defendant Rebecca Levy (who carried on business as L. Levy & Co ., LEVY & Co.
with her husband L. Levy as manager) admitted that she had certai n
letters relating to the present action written subsequently to the 16t h
of February, 1904 (the date on which defendants notified plaintiffs
that they, defendants, would no longer be responsible under thei r
guarantee) . Plaintiffs having had previous dealings with defendants
on the strength of other guarantees given by them, obtained an orde r
for further and better discovery generally . In her affidavit filed
pursuant to this order, defendant Rebecca Levy swore that she had
no entry in her books of cheques received on account of the previou s
transactions to that in question in this action ; that if the cheques
had been indorsed with the name L . Levy & Co . it was done wholly
without authority, and she denied having any documents relating to
the guarantees . Plaintiffs then obtained an order " that the defend-
ants do within one week from the date hereof make full discovery o n
oath of all books of account, ledgers, journals, blotters ; cash books ,
bank pass books, promissory notes, cheques, memoranda and other
books of account, statements, or writings which now are, or were i n
use in the business of the defendants in the years 1902, 1903, 1904 ,

1905, 1906, with liberty to the plaintiffs to apply again as to the othe r
matters mentioned in the notice of application filed and served herein
on the 25th day of July, 1906 . "

An appeal from this order was dismissed .
Per IRVING, J . : The authority conferred by the County Court rules a s

to ordering discovery is subject to the same limitations as are imposed
by the rules of the Supreme Court .

APPEAL from the order of FORIN, Co. J., at Chambers, i n

Rossland, on 27th July, 1906, on an application for an order
directing defendants to file a further and better affidavit of

documents. The facts on which the decision turns appear in
Statement

the headnote .

The appeal was argued at Vancouver on the 7th of November ,
1906, before IRVING, MARTIN and MORRISON, JJ.
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FULL COURT J.A . Macdonald, K.C., for appellants (defendants), referred to

1907

	

marginal rule 237, County Court rules . The decision in Jones

Jan. 21 . v. Monte Video Gas Co . (1880), 5 Q .B .D. 556, shews in what

instances a further affidavit of documents way be ordered .
EMPIR E

Mi1NUFAC-

	

[MoRRlsoN, J:, referred to Morris v. Edwards (1890), 15 App.
TURING CO . Cas. 309] .v .

LEVY & Co. The rule here is the same as that applied in Jones v. Monte

Video Gas Co., supra . The court will not permit a " fishing "

order for discovery. Defendant Rebecca Levy has sworn she

has no further documents relating to the matters in question :

see Yorkshire Provident Life Assurance Company v . Gilbert

& Rivington (1895), 2 Q.B. 148. The affidavit is conclusive .

This is a fishing expedition wholly .
A. H. MacNeill, K.C., for respondents (plaintiff's) : As to what

is necessary, see Saull v. Browne (1874), L.R. 17 Eq. 402 ;

Compagnie Financiere du Pacifique v. Peruvian Guano Co .
(1882), 11 Q .B .D. 55 ; Lyell v . Kennedy (1884), 27 Ch . D. 1 at
p. 21. If there is a reasonable suspicion that an inspection of

these documents will put us on the train of discovery, that wil l
entitle us to inspection . The discovery made here is unsatis-
factory when in face of defendant's denial we find evidence
which contradicts that denial . That is all we have to shew.
There is no privilege claimed here as in Jones v. Monte Vide o
Gas Co ., supra . The English rule is if there is a reasonable sus -

Argument picion ; our County Court rule is if the discovery given i s
deemed unsatisfactory or insufficient . There is no express
authority that the judge will grant further discovery if the firs t
is deemed unsatisfactory. This is the first time the rule ha s
been up for discussion .

Macdonald, in reply : The English rule is set out in White v.
Spafford & Co . (1901), 2 K .B. 241. This is not an order for

specific documents ; it is "all books, " etc. Jones v. Monte Vide o
Gas Co ., supra, has been followed in Yorkshire Provident Life
Assurance Company v . Gilbert & Rivington, supra ; in
Bewieke v. Graham (1881), 7 Q .B.D. 400 ; Nicholl v. Wheeler
(1886), 17 Q.B.D. 101 ; Hall v. Truman, Hanbury & Co. (1885),
29 Ch. D. 307 ; Attorney-General v. Newcastle-upon-Tyn e
Corporation (1899), 2 Q .B. 478 . The documents referred to in
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Compagnie Financiere du Pacifique v. Peruvian Guano Co . ,
supra, were specific documents .

MacNeill, referred to Hutchinson v . Glover (1875), 1 Q.B .D .

138 ; Wiedeman v. Walpole (1890), 24 Q.B .D . 537 ; Campbell v.

McArthur (1876), 7 Pr . 46 ; Cameron v. Cameron (1885), 1 0
Pr. 522 .

1907

Jan. 21 .

EMPIR E
MANUFAC -
TURING CO .

Cur adv . =lt . LEvY
V .

Co .

21st January, 1907 .

IRVING, J. : L. Levy & Co . is the registered firm name unde r

which Rebecca Levy, wife of Lewis Levy, carries on a general

wholesale and retail tobacco business in Rossland . It is man-
aged by Lewis Levy ; Julius Levy, a son, assists in the shop.

Rebecca Levy (who for convenience I shall call the defendant )

takes no part in the management of the business, her whol e
attention is given to domestic matters . Lewis Levy has no
interest in the business, nor is he paid a salary . Julius has no
interest in the business, nor is he paid a salary though he ha s
been in the shop about eight years . The profits of the busines s

are applied to the maintenance of the family, that is to say,
the defendant, Lewis and the children. The manager has ful l

control of the cigar and tobacco business, and at different time s
tells his wife "just as a husband tells his wife, how business i s

going on .
The plaintiffs are wholesale clothing merchants who send t o

Rossland commercial travellers from time to time . One of their IRVING ,

travellers in October, 1903, obtained from B . Bannett of Ross -

land an order for shirts, etc., to the amount of $650 . Before
filling the order he asked and obtained from Lewis Levy th e

following guarantee :
"Rossland, B . C ., Oct . 22, 1903 .

"The Empire Mfg . Co ., Ltd. ,

"646 Craig Str . ,
" Montreal, Que.

" Gentlemen : —We hereby guarantee the account of B . Bannett fo r
goods shipped to him either at Rossland or Fernie for the sum not exceed-
ing six hundred and fifty dollars . In consideration of which we are to
receive from you a commission of 7/% seven and one-half per cent . on the
dollar after his notes are paid .

" Yours truly,
"L . LEVY & Co ."

Goods were shipped to the amount of $464.84 in November,



EMPIR E
MANUFAC- Subsequently, B. Bannett assigned and paid a small dividend.

TURIN G
y

. Co. The plaintiffs then brought this action against L . Levy & Co.
LEVY & Co. on the guarantee, for $361 .01, the balance due to them afte r

giving L. Levy & Co. certain credits .
The dispute note sets up, inter alia, the following defences :
" (2 .) The defendant specifically denies that it made the guarante e

alleged in paragraph 3 of the plaint herein .
"(7.) L. Levy & Company, the defendant herein, is the registere d

firm name under which Rebecca Levy carried on a general wholesale an d
retail tobacco business in the City of Rossland in the Province of Britis h
Columbia .

" (8 .) The defendant says that if the said firm name of L . Levy &
Company was affixed to the said guarantee, which it denies, the same wa s
affixed without the consent or knowledge of the said Rebecca Levy, and
that she has never since confirmed or ratified the same ."

The plaintiffs applied for an affidavit of documents, an d

Rebecca Levy by affidavit dated 27th June, 1906, admitted that
she had in her possession certain correspondence relating to thi s

present action, that is to say, certain letters written subsequen t
to the 16th of February, 1904. She said " I first discovered tha t

I had these documents after the commencement of the action . "
She denied having any other documents .

IRVING, T. Now, as the plaintiffs had previous dealings with B . Bannett
on the faith of other guarantees signed by L . Levy & Co., and

had on 10th July, 1902, and 8th April, 1903, given L . Levy &
Co. cheques for $14 .39 and $38 .43 respectively, on account of

commission, the plaintiffs were dissatisfied with the defendan t's
affidavit . They therefore applied for and obtained an order,

dated 10th July, 1906, for further and better discovery gener-
ally, and more particularly as to the two prior payments on

account of commission . This is apparently an adoption of th e
practice prescribed by Order XXXI ., r . 19, 19a, R.S.C . : see

thereon White v . Spafford & Co. (1901), 2 K .B. 241 .
The defendant in her affidavit of 13th July, swore she ha d

no entry in her books of these two cheques, that she knew
nothing of them until after this present action was brought, an d
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FULL COURT 1903 and February, 1904, and the plaintiffs were about to send

1907

	

forward some more when L. Levy & Co. in a letter writte n

Jan. 21, by Julius Levy (16th February, 1904) informed the plaintiffs
that they would not be responsible for any future shipments.
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EMPIR E
27th July now under appeal . The order is as follows : [as set MANUFAC-

out in the headnote.]

	

TURING Co .
v .

Discovery of documents in the County Court is governed by LEVY & Co .

section 87 of the Act, and rule 237 ; but having regard to sec-
tion 76 of the Act, I think the power to order discovery in th e

County Court is subject to the same limitations as are impose d

upon judges of this Court (see on this point Murtagh v. Barry

(1890), 24 Q .B .D. 632, where the power to grant a new tria l

was considered) .

Now, this order of the 27th of July, 1906, is a very drasti c
order. It will be observed that it is not confined to matters in

issue . Apparently it contemplated the making of a full list o f
all books, papers, etc., in use in the plaintiffs ' business during

the years mentioned, irrespective of the fact that the plaintiff s
are not interested in them in any way and consequently th e

subsequent production and examination of them . I kno w
of no authority for making such an order, and if allowed to IRVINE, J.

stand, it would work much hardship to those engaged in busi-

ness. I admit that the question of discovery is a matter fo r

discretion in each case, and this Court ought to be slow to inter-
fere with that discretion, nevertheless it should be the duty o f

this Court to watch with care and some anxiety any attempt to
introduce new methods of obtaining discovery of documents .

The plaintiffs are entitled to have produced on affidavit th e
power of attorney given by Mrs. Levy to her husband, referre d
to by her in her examination, but that document was not men-

tioned before us. I think this order should be discharged with

costs.

MARTIN, J. : In the first place, and in general, I am satisfie d
that a County Court judge has no greater power over affidavits
of documents under rule 237 of that court, than a judge of this MARTIN, J.

Court has under the corresponding rule 354 . In the one case
the judge makes such order "as may be just, " and in the other ,

that if the cheques had been indorsed with the name of L . Levy Fuu, courr

& Co. it was wholly without authority . She denied having any

	

1907

documents relating to the guarantees .

	

Jan . 21 .
The plaintiffs' solicitor applied for and obtained the order of
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FULL covRT "as may	 in his discretion be thought fit. " The lang-

1907

	

uage means the same thing .

Jan. 21 .

	

Then as to this particular case. On the 22nd of October,

EMPIRE
1905, the defendant was examined for discovery, and on the

MANUFAC- 27th of June following made (pursuant to notice dated 18th
TURING Co

. May) an affidavit of documents, and after the order of July 10t h
LEVY & Co. last, made a further affidavit, dated the 13th of that month, but

now appeals from the order of the 27th of July directing a stil l
further affidavit . The validity of that order depends primarily

upon the issues, because it is admitted that there are in existenc e
the usual business books of the defendant firm apart from any

question directly relating to the guarantee which gave rise to
this action . If the only issues were the scope of the authorit y

of the defendant Rebecca Levy 's husband, and her ratification ,
then I am of the opinion that the order could not be supported .
But there is another issue quite as important and more difficult ,
viz . : was the husband not only the manager but also a membe r
of the firm, despite the fact that Rebecca Levy was at the tim e
the sole person who was registered as carrying on business unde r
the name of the defendant Company, as set up in paragrap h

MARTIN, J . 7 of the dispute note ?

To determine this issue, which is necessarily involved in th e
allegations contained in the plaint and dispute note, and is suffi -

ciently raised without the necessity for a reply, there being n o
counter-claim (see County Court rules 161, 178, 180) the ordin-

ary business books of the firm would be liable to inspection t o
shew who in reality were its members by disclosing the manne r
in which they had dealt with each other . From this point of
view, which was not perhaps clearly brought out on the argu-

ment I think the order must be supported, quite apart from an y

question as to the sufficiency of the affidavit in other respects ,
because on this head, or issue, there is so far really no affidavit
at all, though the plaintiffs are entitled to it . The affidavit of

the 13th of July is frankly restrictive in its scope, and draw n
to meet two issues only.

It follows that the appeal must be dismissed.

MORRISON, J . MoRR1soN, J . : This is an appeal from an order of his
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honour Judge FORIN, Judge of the County Court of Kootenay, FULL COUR T

ordering the defendant to file a further and better affidavit

	

1907

of documents. The action is brought to recover the price of Jan . 21 .

certain goods sold by the plaintiff to the defendant .
EmetRE

As appears from the material before us, Rebecca Lev allege d y

	

MANUFAC-
TURING CO.she carries on the business of a tobacconist at Rossland, B .C .,

	

v

under the firm name of L . Levy & Co. The business has been, Lavr & Co.

and is carried on under the entire management and control o f

Rebecca Levy 's husband, L . Levy, together with his two sons ,
Mrs. Levy attending mainly to her household and domestic

duties . The plaintiffs are manufacturers of shirts in the City o f
Montreal, and claim the sum of $361 .01 from the defendants

under the guarantee set out below [as set out in the reasons fo r
judgment of IRVING, J . ]

Rebecca Levy denies any personal knowledge of this docu-
ment and transaction, and she made an affidavit of documents

from the schedule to which it appears there was no reference t o
any books of account of the defendant firm . The plaintiff then

applied for an order that the defendant should file a further and
better affidavit of documents, and in support of this applicatio n

the plaintiffs ' solicitor made an affidavit in which he alleged tha t
similar transactions to the one in question had taken plac e
between the parties hereto, and that commissions were paid b y
the plaintiffs to the defendants for other sales made similarly t o
this alleged one, and that he believes the defendant keeps books MoRRI50N, J .

of account in which entries are made which are material to th e
issues in this action, particularly as to the composition of th e
defendant firm. The learned judge made the order sought, fro m
which order the present appeal arises .

The only point in my opinion involved turns entirely upo n
this, whether the learned judge has discretionary power unde r
rule 237 of Order XVII . of the County Court rules, and if so
whether he properly exercised it . That rule is in the words
following .

" Any party to a cause or matter may, by notice in writing, require an y
other party to make discovery on oath of the documents which are or hav e
been in his possession or power relating to any matter in question therein .
If the party on which [whom] such notice shall be served shall neglect o r
refuse to make such discovery within five days after service of such notice,
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FULL COURT or such further time as the Court may allow, or if the party serving the
notice shall deem the discovery given unsatisfactory or insu f ficient, he

1907
may apply to the Judge in respect thereto and the Judge may, on such

Jan . 21 . application, make such order in the matter and as to the costs of such

EMPIRE
application as may be just . "

MANUFAC-

	

Having regard to the pleadings, affidavits and evidence pro-
TURINO CO. duced on appeal, I have no manner of doubt but the order fo r

LEVY & Co. a further and fuller discovery is right . The cases cited by
counsel in support of the appeal turned on rules quite differen t
from that pursuant to which the judge here made his order .

The privilege of questioning the opposite party on discovery i s
most essential in the proceedings in an action before trial, the
omission of which may result in disastrous consequences . It is
permitted to be most inquisitorial, and though it would seem

that answers to interrogatories are conclusive, yet an affidavi t

as to documents is not necessarily so . That is substantially al l

that Jones v. Monte Video Gas Co. (1880), 5 Q.B .D. 556, decides .
In interrogatories the deponent swears to what he knows : in

an affidavit of documents he swears to the relevancy of the docu-

ments, as to which he may be in error. The case of Morris v .

MORRISOx, J .
Edwards (1890), 15 App. Cas . 309, upholds that case.

In the case of White v . Spafford & Co. (1901), 2 K.B. 241, 70 L.J. ,

K.B. 658, the question turned exclusively on the word " specific"
which appears in the rule there considered, and which is not i n

rule 237 of the County Court rules . It seems quite clear from
the judgments of their Lordships on Appeal in that case, tha t

had the word " specific " not been inserted, they would not hav e
disturbed the order appealed from, which was made in circum-

stances very similar to those in question here .
I would dismiss the appeal .

Appeal dismissed, Irving, J., dissenting .
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GREENBURG v. LENZ ET AL.

Bill of sale—Invalidity—Transfer of goods in the ordinary course of business

—Sale of stock en bloc—Application of Bills of Sale Act .

the ground that it was part of a scheme between the vendor and pur -
chaser to defraud certain wholesale houses . A jury found that the
transaction was bona fide, but on motion for judgment, defendants
questioned the validity of the bill of sale on a number of grounds, on e
of plaintiff's replies to which was that the Bills of Sale Act did no t
apply, as this was a transfer of goods in the ordinary course of busi -
ness, excluded from the operation of the Act by section 2 (R.S.B .C .

1897, Cap. 32 ; B .C . Stat. 1905, Cap . 8, Sec . 3) :
Held, that the words " transfers of goods in the ordinary course of busi -

ness," were wide enough to include the sale of a stock in trade en bloc .

ACTION for conversion of a stock of goods bought by th e
plaintiff from one Folz, tried before MARTIN, J., and a jury a t
Rossland, on the 5th of August, 1905 .

A. H. MacNeill, K.C., for plaintiff

Hamilton, K.C., for defendants.

MARTIN, J. : The defence to this action on the facts was tha t
it was a fraudulent transaction and part of a scheme concocted
by Folz to defraud certain wholesale houses, and to which
plaintiff was a party. The jury, however, found that it was a
bona fide transaction, and that plaintiff gave full value for the
stock ; the sale was followed by continuous possession, which was
given immediately after the signing of the bill of sale . The
defendants ' counsel contends that said bill of sale is void, fo r
reasons stated, and that since it is so plaintiff cannot succeed ,
because once a bill of sale has been given the plaintiff must rely
on the written document and cannot fall back on possession as a
distinct defence : Ex pane Parsons (1886), 16 Q.B.D. 532 ; New-
love v. Shrewsbury (1888), 21 Q .B.D. 41 and Phipson on Evi-
dence, 3rd Ed., p . 508. In answer to this plaintiff relies upon
the verbal bargain followed by possession and cites Matheson v.

MARTIN, J .

1905

Aug. 5 .

Statement

Judgment

Plaintiff sold his stock of goods en bloc, and defendants attacked the sale on GREENRURU
v.

LENZ
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Pollock (1893), 3 B.C. 74 ; Brackman v . McLaughlin, ib. 265 ;

he furthermore takes the ground that the transaction in an y

event is not within the Bills of Sale Act, because it is excluded

by section 2 thereof, which says that said Act " shall not includ e
. . transfers of goods in the ordinary course of business

of any trade or calling . . . "
This latter point must be decided first, before taking up, i f

necessary, Mr . Hamilton's argument, on the effect on thir d
parties of the amendment of 1904, Cap. 8 .

The point turns upon the meaning of the words " ordinar y

course of business," and while Mr. Hamilton admitted that they

would extend to something more than sales over the counter, h e
contended that sales by wholesale in the ordinary way would b e

a reasonable limitation, and that to sell off the whole stock coul d
not be in the ordinary course of any business . On the other

hand, Mr . MacNeill took the ground that the words were wid e
in their application, and extended to all commercial transaction s
in the ordinary course of business dealings, one of which mus t
necessarily be the disposal of a business en bloc, and that a nar-
row construction would defeat and hamper bona fide changes in
and sales of businesses which in large centres especially were o f

every-day occurrence. In support of his contention he cited the
decision of the learned Chancellor of Ontario in 1886 in Clarkson

v . Rothwell, which is referred to in an article on Mercantile Pre-

ferences in the Canadian L tw Times for March, 1891, at pp . 66-8 ,
and in Parker on Frauds on Creditors (1903), at p . 122. That
was a decision on the Ontario Act of 1885, respecting Assign-

ments for the Benefit of Creditors, Cap . 26, and the language i n
section 3 (1) was " nor to any bona fide sale or payment made i n
the ordinary course of trade or calling . . . ." The learned

Chancellor's view of the meaning of these words is as follow s
(I quote from the copy of his judgment which has been obtaine d
for my assistance) :

" Of course one may say that that means the ordinary dealing of buyin g
and selling over the counter . I am not sure that it is confined to tha t
limited meaning . It may have the larger meaning . Where you are goin g
to deal with a transaction which will have the effect of preferring one of
the creditors to the others, you may fairly say that it embraces such a
transaction as this ; because everyone knows that in dealing with busi-

396

MARTIN, J .

190 5
Aug. 5 .

GREENBUR G
V .

LENZ

Judgment
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nesses the great desire is not to break them up and sell piecemeal, but to MARTIN, J .

sell them en bloc . Therefore, in dealing with a business, the ordinary

	

1905course of selling a business is to sell it en bloc. That was done in thi s
case	 "

Now, it is true that the learned judge was speaking of a GREENBUR G

statute the object of which was, as he says, " to destroy fraudu-

	

v .
LENZ

lent preference, " but at the same time he points out that ther e
was no fraud in the matter, which " is the controlling thing afte r

all, " and he refused in the case before him to " upset a fair ,

straightforward, business-like commercial transaction after it was

closed . " I do not see why this view should not have a lik e
application to our Bills of Sale Act. There is, of course, a dif-
ference in the language of the two sections, but it is, I think ,

merely one in the form of the words and not in their effect o r
substance. If anything, the expression "transfers of goods "

would be wider than "any sale or payment made" ; the word
" transfer " imports, in commerce, something more, I think, than

"sale"; and it is "any trade" and not merely "trade" as in
Ontario. The transaction is, be it noted, not restricted to th e
"ordinary course of his (the debtor 's) business," and, in my Judgmen t
opinion, the language relates to the general course of mercantil e

dealing, and cannot be given an effect in a small town wher e
businesses change hands perhaps infrequently, different from tha t

in a large town where it may happen many times a day . I do
not see how a section dealing with the ordinary course of trade

all over British Columbia could be construed in that limited an d

varying local sense. But in any event it is clear to me that

where there is any doubt about the matter the court shoul d
incline to uphold a bona ,fide transaction .

I hold, therefore, that the transaction is outside of the Act, an d
plaintiff is entitled to judgment with costs .

Judgment for plaintiff

Aug. 5 .
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FULL COURT THE CANADIAN BANK OF COMMERCE v . LEWIS

1907

	

AND LEWIS .

Jan. 21 .
Fixtures—Chattels—Bank safe built into rented property—Landlord and

tenant, agreement between as to removal of property after termination of

tenancy—Effect on such agreement of subsequent sale of premises .

Plaintiff Bank rented a building into which it moved a safe for the pur-
purposes of its banking business. The landlords at the request of th e
Bank built around the safe a brick vault . After occupying the build-
ing about a year the Bank moved into premises of its own, and the
building and safe were used by succeeding tenants until the sale of the
property to defendants, who knew nothing of an alleged agreemen t
between the Bank and its landlords as to the right to remove the safe
after the Bank had left the premises . During the interim between the
removal of the Bank and the sale, certain improvements were effected
in the building, one of which was the pulling down of the vault an d
the construction of a mezzanine floor which was partly supported b y
the safe :

Held, on appeal (MARTIN, J ., dissenting), reversing the judgment o f
HENDERSON, Co. J . (who decided that the safe was a chattel and ha d
been bricked or built in merely for the purpose of its more convenien t
use as a chattel), that although the safe when enclosed in the vault ,
became a fixture, and although it could have been removed with th e
consent of the original owners of the building, yet the right of remova l
was lost when the defendants bought the premises .

APPEAL from the judgment of HENDERSON, Co. J., in an action

tried before him at Vancouver on the 16th of January, 1905 .

The facts on which the decisions of the trial judge and of th e

Full Court were based are shortly set out in the headnote .

The appeal was argued at Vancouver on the 24th of Novem -

ber, 1906, before HUNTER C.J., MARTIN and MORRISON, JJ.

J. A. Russell, for appellants (defendants), referred to section 3

of the Statute of Limitations, R.S.B.C. 1897, Cap. 123. The

safe became a fixture from the time it was put on the premises.

CANADIAN
BANK OF

COMMERCE
V .

LEWIS

Statemen t

Argument



XII.]

	

BRITISH COLUMBIA REPORTS.

	

399

He cited Haggert v . Town of Brampton (1897), 28 S .C .R. 174 ; FULL COURT

Stack v . Eaton (1902), 4 O .L.R. 335 at p . 338 ; Dickson v.

	

190 7

Hunter (1881), 29 Gr . 73 at pp. 86 and 87 ; D'Eyncourt v. Jan. 21 .

Gregory (1866), LR. 3 Eq. 282 at p . 397.

	

CANADIAN
Fixtures must be removed before the expiration of the lease, BANE. O F

or during such time after the expiration of the lease as the lessee COMMERC E

may be deemed in occupation : Pugh v. Arton (1869), L.R. 8 LEwi s

Eq. 626 ; Gibson v. The Hammersmith Railway Company

(1863), 32 L.J., Ch. 337 ; Leader v . Homewood (1858), 27 L .J . ,

C.P. 316 ; In re Lavies ; Ex parte Stephens & Co. (1877), 47 L.J . ,

Bk. 22 .

Davis, K.C., for respondent (plaintiff Bank) : Stack v . Eaton ,

supra, is a case between vendor and purchaser . The defence o f

the Statute of Limitations does not apply, as the action could
not be brought until a demand had been made . Here the action

Argument

was brought as soon as it was known that defendants dispute d

the Bank 's title. The safe is prima facie a chattel and was put in

the vault for the better using of it as a chattel . The agreement

between the Bank and its landlords is conclusive .

Cur. adv. vult.

21st January, 1907 .

HUNTER, Cal . : Action to recover a safe, or the value thereof .

In 1887, the plaintiffs' predecessor in title, the Bank of Britis h

Columbia, rented a wooden building in which the safe now is ,
and the then owner, the Canadian Pacific Railway Company, a t
their request built a brick vault fer the purposes of their busi-
ness. The vault was built down through the floor to the ground,

HUNTER, C.J.
and a cement foundation was constructed for the safe on which
it rested of its own weight. The vault was built around th e
safe, and the latter could not have been removed out of th e
building except by taking away enough of the brickwork aroun d
the door of the vault to permit of its removal, and also by mak-
ing a sufficient opening through some wall of the building, n o
doorway being wide enough for the purpose . About the end o f
1888 or early in 1889, the Bank of British Columbia vacated th e
premises leaving the safe inside the vault, but it is claimed tha t
they had an arrangement with the Canadian Pacific Railway
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Fuca, COURT Company by which they could remove the safe on making goo d
1907

	

all the damage. There does not appear to have been anythin g

Jan. 21 . in writing about it, but I see no reason to doubt that the
arrangement existed. The Bank also instructed their agents to

CANADIA N
BANK OF procure a purchaser, but without result . About 1889 the vaul t

COMMERCE was pulled down by agreement between the then tenants an dv .
LEWIS the Canadian Pacific Railway Company and a mezzanin e

floor or gallery put across the end of the store, which

now partly rests on a prop which stands on the safe .
These tenants used the safe from the time they went i n

in 1891 or 1892 until they left in 1901 . In 1903 the defendan t
purchased the premises from the Canadian Pacific Railwa y

Company through agents, but had no negotiation or arrange-
ment with the vendors about the safe which has always remaine d

on the concrete foundation . It is not seriously disputed that
in addition to making an opening in the wall of the building

wide enough to permit of the safe being taken out, the floo r
would have to be materially strengthened as the safe weigh s
about three tons, and the gallery would have to be taken dow n
or re-propped.

There can, I think, be no doubt that the safe when enclosed in
the vault became a fixture, and has remained such ever since, as
it is impossible to remove it without tearing out some portion o f

the building. It seems to me hopeless to contend that it could
HUNTER, C .J . be taken under a fi . fa . goods, or that a chattel mortgagee of th e

tenant could insist on removing it against the landlord 's objec-

tion .
Although the safe became a fixture the Bank could of course

remove it with the consent of the Canadian Pacific Railway
Company as long as they were the only parties to deal with ,
but I think the right to remove it under the agreement was lost

when the next tenant took possession ; or at any rate when th e

defendant bought the premises. It is not pretended that she i n

any way recognized any right in the plaintiffs in respect of th e
safe when she bought, and any arrangement between the Cana-

dian Pacific Railway Company and the Bank, not assented to b y

her, could not of course bind her.

The appeal should be allowed and the action dismissed .
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CANADIAN
similar case : Haggert v . Town of Brampton (1897), 28 S .C .R . BANS O F

174, that "it is impossible to feel confident on such a question ." COMMERC E

However, after perusing the whole evidence and applying the Lswi s

tests laid down in the last mentioned case, and in Stack v. Eaton

(1902) 4 O .L.R. 335, I cannot bring myself to say that the learn-

ed judge has reached a wrong conclusion on the particular cir-
cumstances of this case which must determine the annexation : MARTIN, J .

Holland v . Hodgson (1872), L.R. 7 C.P. 328, and therefore hi s
judgment should be affirmed for, substantially, the reasons give n
by him. I think that a good deal of weight should be attached
to the removal of the vault around the safe in 1898, or there-
abouts .

MORRISON, J., concurred with HUNTER, C.J .

	

MORRISON, J .

Appeal allowed, Martin, J., dissenting .

MARTIN, J . : On the two points of the sufficiency of the rULL COUR T

transfer and the Statute of Limitations, I have no doubt that

	

1907

they should be decided in favour of the plaintiff . But as regards Jan. 21 .
the safe I share the opinion of Mr. Justice King in a somewhat
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wILSON,co .J . THE CROW'S NEST PASS COAL COMPANY, LIMITE D

1906

	

v. MILLS.

July 11 . Vendor and purchaser—Contract for sale of land—Misrepresentation b y

TOLL COURT
agent of vendors before written contract made—Defence to action fo r
purchase money ._

1907
The negotiations between the parties for the sale and purchase of a town

	

Jan . 21 .

	

lot were comprised in three interviews : (1 .) when the defendan t

Cxow'sNEST

	

agreed to take the lot, when certain representations were made, (2. )
v.

	

when he paid a deposit, at which time no representations were made ,

	

MILLS

	

and (3 .) when he signed the agreement, when certain further repre -
sentations were made . In an action to compel specific performance
of the agreement to purchase :

Held, on appeal (MARTIN, J., dissenting), that the plaintiff Company
having failed to carry out some of the material representations made
by its agent at the time of and as an inducement to the defendan t
to enter into the contract, specific performance would be refused .

APPEAL from the judgment of WILSON, Co. J., in an action

tried before him at Fernie on the 11th of July, 1906 . The action
was brought on an agreement by defendant to purchase a cer -

Statement tain lot in the town of Morrissey, and the defence was that th e
execution of the agreement was obtained by misrepresentation ,

the facts of which are fully set out in the reasons for judgment .

H. W. Herchmer, for plaintiffs.

Harvey, for defendant.

WILSON, Co . J. : This is an action brought by the plaintiffs
against the defendant to recover the second payment due upo n
a certain agreement in writing made by the plaintiffs and de -

fendant for the sale and purchase of a lot at Morrissey Mines .

The facts, as to the sale, are admitted and the whole case hinges

WILSON, 00. J . on (1.) the interpretation of the agreement, and (2.) as to whether
or not certain false representations were made to the defendant .

I will deal with the second point first . It is clearly brough t

out in evidence that when the defendant bought the lot no repre-
sentations whatever were made by him and he paid his first pay -
ment down and both parties were absolutely satisfied with th e

agreement then made. When, however, the plaintiffs ' agent came
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to obtain the execution of the formal written agreement of sale, wiLSON, co . J .

something arose in regard to the construction of some sections of

	

1906

that agreement, and at that time certain representations were July 11.

made to the defendant by the plaintiffs ' agent which procured his
FULL COURT

signature to the written agreement. These representations ,

which turned out afterwards to be untrue, were as to the build-

	

1907

ing of 500 coke ovens, only 250 of which were built, as to the Jan . 21 .

building of a station, only a small shelter being built, as to the CROW'S NEST

building of a freight shed, none whatever having been erected .
MILLS

There is a dispute as to the other representations, and as to that
the onus being on the defendant, I will find in favour of th e
plaintiffs .

The case then turns on the point as to whether or not these

representations, made to induce the signing of the formal agree-
ment, void that agreement, when the whole terms of sale and th e

sale itself had been completed (subject to the final payments) .
At the time the agreement of sale (verbal) was made, when th e
defendant paid his first instalment of the purchase price, the
defendant claims that what he objected to was the default clause
in the agreement, and that the plaintiffs ' agent told him that the
default clause would release him from the agreement if he mad e
no further payments. This the plaintiffs' agent denies, and the

onus of proof is therefore in favour of the plaintiffs in the face
of the written agreement. As to the other misrepresentations, I
cannot see that they can affect this written contract as to the WILSON,co .J.

question of payment, as the defendant had already prior to tha t
made his bargain for the purchase of the lot without any repre-
sentations having been made to him, and was then aware of the

terms of payment and was quite satisfied with his bargain at th e
time of sale .

Now as to the first question as to the interpretation of th e
agreement, the defendant contends that the agreement becam e

void as soon as default was made in the payments and therefor e
the plaintiffs have no right of action . With this I certainly d o

not agree. I certainly think that the agreement must be in-

terpreted as being "voidable " and not "void" and in support of
that contention would cite Davenport v. The Queen (1877), 4 7
L.J ., P .C . 8 ; Dumpor's Case (1603), 1 Sm. L.C., 11th Ed., 54 ;



404

	

BRITISH COLUMBIA REPORTS.

	

[VOL .

WILSON, co. J . Hughes v . Palmer (1865), 34 L.J ., C.P. 279 and Doe d. Bryan

1900

	

v . Bancks (1821), 23 R.R. 318 .

July 11 .

	

Judgment for the plaintiffs, with costs .

FULL COURT The appeal was argued at Vancouver on the 21st of Novem -

1907

	

ber, 1906, before HUNTER, C .J ., IRVING and MARTIN, JJ .

Jan . 21 .

	

Davis, K.C., for appellant (defendant) : We say the learned
CROW ' S NEST trial judge is in error on the evidence as to the time of makin g

I LMLS the misrepresentations complained of. In any event, as a mat -
ter of law, it is quite sufficient if the representations were mad e

before the contract was signed . We have here a finding that
the misrepresentations procured the signing of the agreement,
and on the evidence, therefore, we should have had a findin g
that the representations were made before the act of buying.

The slightest kind of misrepresentation will prevent the cour t
from enforcing a contract : Cadman v. Horner (1810), 18 Ves.
10 ; Turquand v . Rhodes (1868), 18 L.T.N.S . 844 .

J. A . Macdonald, K.C., for respondents (plaintiff company) :

Defendant is not clear as to when the misrepresentations wer e
Argument

made. The original defence was dropped and a new one set up .
The station was erected, and there is no allegation of in -

sufficiency. As to the principal being bound by the statements
of his agent, see Helyear v . Hawke (1803), 5 Esp. 72 at p. 74 .
So far as the representations are concerned, defendant should be
kept strictly to his amended pleadings, which do not include th e
coke ovens. The actual bargain having been made without an y

representations, it cannot be said that the written contract, made
a week afterwards, was induced by representations .

Davis, in reply : The pleadings will be made to conform wit h
the facts in at the close of the case : Stilliway v . Corporation of

City of Toronto (1890), 20 Ont. 98.
Cur. adv. vult.

21st January, 1907 .
HUNTER, C.J . : This is an action to recover the sum of $339.30 ,

being the balance of purchase moneys due on an agreemen t

HUNTER, C .J .
for sale of land . The agreement was executed on May 1st ,
1903, and calls for a total payment of $450 of which $150 was
paid at the time of execution, the balance being payable in two
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equal instalments on November 1st, 1903, and May 1st, 1904 . WILSON,cO . J .

No payment other than the $150 has been made, and the state-

	

190 6

ment of defence sets up misrepresentation dans locum contractui July 11 .

by the plaintiffs ' agent to the effect that the plaintiffs woul d

charge, and build a large number of cottages in the town and Jan. 21 .

rent them to the miners . Evidence was also received at the trial CROW'S NEST

without objection as to misrepresentations about coke ovens, the M LL s

agent, according to the defendant, stating that the Compan y

would build 500 coke ovens at Morrissey.
The learned judge found that the agent made representation s

which were not carried out, viz . : that 500 coke ovens would be

built, whereas only 250 were built ; that a station and freigh t

shed would be built, whereas only a small shelter was built an d
no freight shed ; and these findings have not been success -
fully impeached . The learned judge found that these repre-
sentations were made after the bargain had been struck, an d

after the first payment had been made, but in this he seems t o
have fallen into a mistake. According to the defendant, wh o

appears to have been a credible witness, there were thre e
distinct interviews with the agent, the first being when

the defendant agreed to take the lot, when the represen-
tations about the coke ovens and depot were made ; the
second when he paid $150, when no representations were auNTER, C .J .

made ; and the third when he signed the agreement, when th e

representations about the station were made, as well as othe r
representations which the learned judge did not find to hav e
been made. But the learned judge having found in spite
of the testimony of the agent that the representations about the
coke ovens were made, and the only evidence as to when the y
were made having been that of the defendant, it seems to m e
that his testimony that they were made when he agreed to tak e

the lot must be accepted, and he also says that he would no t
have taken it if the agent had said that only 250 ovens woul d

be built. There was therefore proof of a representation clans

locum contractui which was not carried out, and the actio n

must fail .

FULL COURT
build a depot in Morrissey where the land is situate, transport

	

—
the miners back and forth to the mines from Morrissey free of
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WILSON,co .J . IRVING, J. : Plaintiffs' action for $339 .30 is based on a cov -

1906

	

errant contained in an agreement to purchase a lot in Morrissey ,

July 11 . dated 1st May, 1903, entered into by defendant . The defence is
that the agreement was obtained by misrepresentations. The

FULL COURT
—

	

following were the misrepresentations mentioned in the plead -
1907

	

ings (1 .) That Morrissey was to be the head office and chie f
Jan . 21 . place of business of the plaintiff Company. (2.) That the plaint -

CROw'sNESTiffs would build a depot in said town, and carry the miners from

MILLS
the town to the mines and back free of charge ; and that the

plaintiffs would build in the said town a large number of cottage s
for miners, and rent them to the miners . During the trial, evi-

dence of a third misrepresentation seems to have been given b y
the defendant, and the plaintiffs apparently accepted th e

challenge, and gave evidence in answer . We must therefore
assume that an amendment was allowed at the trial to raise

this third ground, viz . : that the plaintiffs were to erect a t
Morrissey large coke ovens.

The learned County Court judge gave judgment for plaintiffs ,
holding that although as to building the ovens and the erectio n

of a station there had been misrepresentations, these misrepre-
sentations did not affect this agreement, as they were not mad e
when the verbal agreement for the purchase of the lot was made .

The defendant, it would appear from the evidence, made a verbal
agreement with Mr. Crahan for the purchase of the lot in ques -

IRVING, J . tion, and paid him a deposit. Some week or so later, the docu-
ment containing the covenant sued on was signed . At that

interview the judge finds that the misrepresentations as to th e
ovens and the depot were made, and procured the defendant ' s

signature to the contract . I think the evidence establishes tha t
representations as to the ovens and depot were made at the first

conversation, before the deposit was paid .
The plaintiffs, by their reply, denied that Crahan was thei r

agent, and also denied that he made the representations . At
both interviews Crahan was the plaintiffs ' agent. Crahan says :

"First conversation with defendant before day of sale, but told
him I could not sell. Another conversation with Mills on 1s t

May." Cross-examined : " Began acting agent 1st May . Was
employed by Tonkin (general manager) several weeks before
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that. Was during that time arranging preliminaries and adver- WILSON,co .J .

tising. For a month prior to sale was actively engaged . "

	

1906

The learned trial judge has found that the signature was pro- July 11 .

cured by means of the representations as to the ovens and the
FULL COURT

depot, that is to say, these representations procured the execu-

	

_
tion of the document sued on . With that part of his judgment

	

1907

I agree, but I think in writing his judgment he must have for- Jan . 21 .

gotten when these representations were made .

	

CROW'S NEST

To this action, although brought as an ordinary common law
MILLS

demand, the defendant may set up any defence which would b e
open to him on an action for specific performance . It is well-

settled that a defendant may successfully resist specific perform-
ance by establishing that the plaintiff has not fulfilled some

IRVING, J .
material representations as to his own future plans or acts made
by him at the time of and as an inducement for the contract :
see Beaumont v . Dukes (1822), Jacob, 422 at pp. 424 to 426, a
case very much in point ; and Lamare v. Dixon (1873), L.R . 6
H.L. 414 at p. 428.

I would allow the appeal and dismiss the action .

MARTIN, J . : This is an action to recover an instalment o f
purchase money, with interest, due on a covenant in a contrac t
to purchase certain lots in the townsite of Morrissey . In answer
thereto, the defendant sets up by his amended pleading thre e
heads of misrepresentation by the plaintiff Company as follow :
That it would (1 .) build a depot in the said town of Morrissey ;
and (2.) would carry the miners from the said town to the mine s
and back free of charge ; and (3.) would build a large number of
cottages in the said town and rent them to the miners . Of these
three it is contended by the respondent, and in my opinion ,
rightfully, that only the first can be considered in this Court be -
cause the trial judge only found that one to be sustained . He MARTIN, J .

did also find that there was a misrepresentation respecting the
building of 250 coke ovens, but as that was not set up in the
pleadings it is immaterial, and, with every respect, I cannot ex-

actly see why he passed upon it at all, because there was nothin g
in the course of the trial so directed to that point as would justify
a departure from the record, particularly in so strict a case
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WILSON, co . J . as a specific allegation of misrepresentation . The circumstances

1906

	

are not similar to Scott v . Fernie Lumber Co . (1904),11 B.C. 91 ,

July 11 . where the rule is applied that the issues may be limited by th e
conduct of the parties.

FULL COURT
This leaves only the first head, and on it the evidence does no t

1907

	

conflict, and it is that there is a building there which is used a s
Jan . 21 . a station and the trains stop at it . There is no description o f

CROW ' S NEST it except that the plaintiff calls it "a shed to stand under to keep

MILLS off the rain," but he does not even say whether it is open or

closed, or give any idea as to what is wanting in its structure o r

conveniences, or give any other particulars (as he might easil y

have done) by which we may judge of its adequacy for such a
small place . The plaintiffs ' agent gives its measurements, an d

says it is what he represented . "I did represent as to building
of a station and it is there, 25 or 30 feet long and 16 or 18 feet

wide. " The witnesses used the word "depot" or "station " in the
same sense, and the complaint is merely that the defendant di d

not "build a depot, " simply that. But the fact remains tha t
there is a passenger station there of some description, and th e
defendant has not in my opinion satisfied the onus cast upon himMARTIN, J .
to chew its inadequacy. I do not think that the plan materially

assists us in the matter, it simply spews the location of the pas-

senger and freight buildings. It is admitted that no freigh t
shed has been put up, but it is quite clear to me at least, tha t

the parties were directing their attention primarily to the pas-
senger accommodation, and the defendant admits that plaintiffs '

agent "told inc nothing as to what sort of station would be
built . " Now in the face of such loose and defective evidence ,
which might have easily have been definite and precise, I canno t
bring myself to decide in the defendant 's favour by stretching a

point to supply his deficiencies, and therefore on my view of th e
practically undisputed facts I think the appeal should be dis-

missed with costs.
Appeal allowed, Martin, J., dissenting .
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DEBECK v. CANADA PERMANENT LOAN AND

	

HUNTER, C .J .

SAVINGS COMPANY .

	

190 6

Mortgagor and mortgagee—Power of sale in mortgage—Orders nisi and May 23 .

absolute—Accounts—Rents, receipt of—Tender—Interest .

	

FULL COUR T

A mortgagee having obtained a foreclosure order nisi, shortly afterwards,

	

190 7

and before the period allowed for making absolute the order nisi had Jan . 21 .
expired, entered into an agreement for the sale of the mortgaged
premises to a purchaser who had knowledge of the foreclosure proceed- DEBEC K

ings . The order absolute was never taken out. The agreement for

	

v 'CANADA
sale was not deposited for registration for some three years after it PERMANENT

was entered into, but a few months before its deposit for registration ,
a tender was made on behalf of plaintiffs of the amount due under th e
mortgage, which was refused on the ground that the property had
been parted with and that the plaintiffs had lost their right to redeem.

Held (affirming the decision of HUNTER, C .J.), that the mortgagee could
not, after the order nisi for foreclosure, and before it was made abso-
lute, exercise his power of sale without the leave of the court .

Stevens v . Theatres, Limited (1903), 1 Ch . 857, and Campbell v . Holylan d
(1877), 7 Ch . D . 166, followed .

APPEAL from the decision of HUNTER, C .J., in an action
tried before him at Vancouver on the 21st, 22nd and 23rd of May, Statemen t
1906 . The facts are set out in the reasons for judgment of th e
learned trial judge .

Davis, K.C., and Cayley, for plaintiffs.

Bodwell, K.C., and Shaw, for defendants .

HUNTER, C .J. : I shall not need to hear you, Mr . Davis. In
this case, I have already come to a conclusion, and I do no t
know that anything would be gained by reserving judgment.
In view of the fact that the Court of Appeal will be sittin g
shortly, and it being the expressed intention of both parties MINTER, C .J .

when they opened the proceedings, to take the opinion of tha t
court, I will be acting to the advantage of both, if I give m y
decision at once.

The facts, as far as I can see, material to the decision, ar e
really not in dispute. On July 18th, 1898, there was a mortgage
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HUNTER, C .J . given by one of the plaintiffs, G . W. DeBeck, to the Canada

1906

	

Permanent to secure repayment of $28,000 and interest at 6 1

May 23 . per cent ., which interest was payable half yearly . That mort -
gage would mature on August 1st, 1903. On the 31st of

FULL COURT
December, 1903, there was another mortgage given by De Bec k

1907

	

of the same property to his co-plaintiff Hamilton, to indemnif y
Jan . 21 . him against the liability which he (Hamilton) had incurred t o

DEBECK the Bank of Commerce on account of DeBeck . In August ,

Cexnnn 1899, there was a sum of $910 due, which became in arrear .
PERMANENT These arrears were paid up on November 8th, 1899 . On

February 1st, 1900, there was interest on the delayed paymen t
as well as the sum of $910 due . These arrears were paid . On
August 30th, 1900, there was a sum of $910 due . On February

1st, 1901, there were two sums of $910 due, with the sum o f

$29 .50 interest on delayed payments . On July 4th the sum o f

$325 was paid on account. On August 1st, 1901, there was a
sum of $910 due, and, in all, the arrears on August 1st, 1901 ,

amounted to $2,484 . This was according to the testimony o f

Mr. Smellie, manager of the Canada Permanent, and was no t

disputed . About that time, negotiations were set on foot by the
mortgagors to secure a loan to pay off this mortgage ; and hav -

ing these negotiations in view, Mr. Smellie tells. us he had a
discharge drawn up and sent to his head office for execution on

the 26th of July. Those negotiations proved abortive, and th e
HUNTER, C.J . discharge was returned to the head office on September 8th .

On the 12th of August notice of intention to exercise the powe r

of sale under the mortgage was served upon both of the plaint-

iffs, and the property was brought to public auction, with th e

result, however, that there was no sale. On the 7th of Septem-

ber, 1901, the usual foreclosure writ was issued, and on that da y

Hamilton was served, and on the 9th of September DeBeck wa s

served. On the 20th of September the Canada Permanen t

Company gave notice to the tenants of the building to pay the m

the rent, and dispossessed DeBeck . On the 29th of November ,

DeBeck put in a defence ; there was no defence put in fo r

Hamilton . On the 9th of December, the usual order nisi was

obtained against DeBeck . Somewhere about the beginning o f

January, 1902, at all events, after the order nisi was obtained
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against DeBeck, Mr. Smellie tells us he informed DeBeck that HUNTER,

he might get a purchaser, and that he would sell if he got a

	

1906

purchaser, and that DeBeck inquired of him whether he could may 23,

do that, and his answer was "certainly, he could ." At all events,
the mortgagor, DeBeck, Was informed that it was the intention Pura''T

of the Company at that time to exercise the power of sale, and

	

1907
no doubt all parties then knew that the order nisi had been ob- Jan' 21 -

tamed. About that time, or shortly after that, an order nisi was
obtained against Hamilton . On the 27th of January the regis-

trar made his usual report and that then made July 28th, 1902 ,
the limit of time within which the plaintiff might redeem . The

mortgagors, admittedly, did not redeem, and made no attemp t
to redeem ; and, on the other hand, the mortgagees did not at-
tend for payment or apply for any order absolute, and no orde r
absolute was ever taken out. On February 20th, 1902, th e
Canada Permanent Company gave DeBeck formal notice tha t

notwithstanding the foreclosure proceedings, they would pro-
ceed to sell the property if they could find a purchaser . There

is no doubt about that notice having been given to DeBeck, bu t
it appears it was not given to Hamilton . On the 1st of April ,

1902, an agreement which is in evidence here, was entered int o
with Mr. Cotton, the co-defendant, by the terms of which he

takes the title which the Canada Permanent Company has t o
give, and it is admitted that Mr . Cotton knew of the pendency

of the foreclosure proceedings. In August, 1905, Mr. Cotton ap-
plied to register this agreement . The delay in the application, as
far as I can recollect, was not explained. However, that is im-

material. In May, 1905, there was a tender made to Mr. Smellie,

on behalf of the plaintiffs, of the amount due under the mort-
gage. The tender was made by certified cheque, and was no t
objected to upon the ground that it was made by certified
cheque, but on the ground that the property had been parte d
with, and that the plaintiffs had no right to redeem . On the
19th of September of last year, the writ was issued in th e
present action . Now those, I think, are the material facts ; and
it seems to me that on those facts, and on the law as it stands, I
must give judgment for the plaintiffs, and that I must hold tha t
they have the right to redeem. As I have said, there was no

DxBncic
V .

CANADA

PERMANENT

HUNTER ) C .J .
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HUNTER, c .J• order absolute taken out. If the order absolute had been taken

1906

	

out, notwithstanding that fact, according to the decision i n

May 23 . Campbell v . Holyland (1877), 7 Ch. D. 166, the court woul d

have a discretion to allow the mortgagors to redeem, but it i s
FULL COURT

pointed out in that case that it is only when the mortgagor act s
1907

	

promptly . In this case, if the order absolute had been take n
Jan. 21 . out, I think it would have been perfectly idle for the mortgagor s

DEBEex at this late date to have attempted to get leave from the cour t

CANADA
to redeem, or to have the matter opened up . There would hav e

PERMANENT been a lapse of at least three years since the proceedings if th e
order absolute had been taken out, taking the 28th of July a s

the date when the time was up. Therefore, under those cir-
cumstances, and it not having been shewn that there was any

fraud or unconscionable conduct on the part of the Canada Per-
manent people it would have been useless to suggest to the cour t
that the matter should be opened up. But the fact remains that
there was no order absolute taken out ; and, according to my

view of the matter, if the order absolute is not taken out ther e
is an estate in equity left in the mortgagor. Although the so-
called foreclosure order nisi, in terms, if read strictly, woul d
have the effect of wiping out the equity of redemption if th e
money was not paid, that is not in reality the way in which th e
court regards the matter . The order nisi does not take effec t
until it is made absolute, and that being so, there is no doub t

HUNTER, c .J . there was an equitable estate left in the mortgagor.

Now it is admitted that the agreement to sell was entere d
into on the 1st of April, i . e ., on the date on which it purports t o
have taken place . That was the day after the foreclosure order
nisi was taken out—before the time for redemption had expired ;
and I have the express opinion of Mr . Justice Farwell tha t
a sale without the leave of the court under these circumstance s
is prohibited ; and if so, it is inoperative to divest a mortgago r
of his estate in equity . It is suggested by Mr. Bodwell that the
agreement should be considered to have taken effect only whe n
the time for redemption has expired . I do not see how tha t
could be so, because the agreement calls for the payment of a
sum of money down, which was paid down ; and that, according

to the highest authority—that of the House of Lords—at once
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vests an estate in the co-defendant Cotton an estate increasing HUNTER, C.J .

in proportion to the amount of the payments made . I have no

	

190 6

doubt there was an actual sale ; the mere fact that the actual may 23 .

formal conveyance has not been made, amounts to nothing—it
FULL COURT

was a sale to all intents and purposes, in equity . And it was a

	

_

transaction which, according to Mr. Justice Farwell, should not

	

1907

have been entered into during the time allowed for redemption Jan . 21 .

without the leave of the court . And I gather the ground of DEBEC K

the judgment to be that where a mortgagee pursues his forensic
CANAD A

remedy and obtains judgment, he is bound by the conditions, PERMANEN T

one of those conditions being that he must re-transfer th e
property to the mortgagor on being paid within the time allow-

ed ; and it follows that he cannot be permitted sua sponte to do

any act by which he disables himself from carrying out the con-
ditions on which he obtains his relief. That being the case, h e
cannot be permitted to say that he has done this act which he i s

prohibited from doing ; and therefore this sale must be regarded
as inoperative to divest the mortgagor of his equity of redemp-

tion. If that decision had stood alone, I think I should hav e
required time to consider whether I am bound by it, and if not,

whether the reasoning is not too technical, and whether so t o
hold does not do unnecessary violence to the principle that a

mortgagee may pursue his remedies concurrently ; as it doe s
seem rather strange that because a man chooses to pursue hi s

forensic remedy to the extent of getting an interim decree, he HUNTER, c.a.

thereby disables himself from using his private remedy withou t
the leave of the court. I do not say how I should decide if the
matter were res integra, I merely say I would take time t o

consider. But the difficulty is that I find in the report of th e
case of Campbell v . Holyland in 26 W.R. 160, that apparentl y
was also the view taken by Jessel, M .R., and I need not say that
any statement, even though it may be a dictum, made by a judg e

so eminent as the late Master of the Rolls about a matter which
must have been peculiarly within his cognizance, is not to b e
lightly disregarded by any judge sitting as a judge of first in-
stance ; and he says in that case, "a mortgagee who has obtained

such an order might not sell without the leave of the court ;
that was a matter of common knowledge . " In view then, of the
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HUNTER, aa . decision of Farwell, J ., fortified as it is by this dictum of Jesse] ,

1906

	

M.R., as reported in the Weekly Reporter, I think it is impos -

May 23 . sible for me, sitting here as a judge of first instance to
render any other decision ; and I must therefore hold that thi s

FULL COURT
transaction of April 1st was inoperative to divest the plaintiff s

1907

	

of their right to redeem ; and therefore there must be a ne w
Jan . 21 . period of redemption allowed .

DEBECK

	

As to the length of time which I should allow, I am ready to
v .

	

hear counsel.
CANAD A

PERMANENT

The appeal was argued at Vancouver on the 21st and 22nd
of November, 1906, before IRVING, MARTIN and MORRISON, JJ .

Bodwell,•K .C., and Shaw, for appellant, referred to Stevens v .

Theatres, Limited (1903), 1 Ch . 859, and Campbell v. Holyland

(1877), 7 Ch. D. 166 at pp. 171, 173, 26 W.R. 160. During
the period between the interim order and the order absolute ,
the power of sale is suspended : Kelly v . Imperial Loan Co.

(1884), 11 A.R. 526, (1885), 11 S .C.R. 516. The idea that th e
equity of redemption is an estate in the land which must be go t
in is not a correct understanding. What the mortgagor has is a

right to apply to the court for relief against the forfeitur e
incurred by reason of the conveyance which he makes when h e

executes the mortgage . If he fails to observe that condition ,
he has no further right under his contract . In this case, the

Argument only way in which the mortgagors can get any remedy is b y
coming into court, and that application must be refused, becaus e

they have waited all the time that the property has been in -
creasing in value, and allowed the mortgagees to deal with it a s

their own . The learned Chief Justice is wrong in holding tha t
that is not the position in which they are, but that the mortga -

gor 's estate is in him and cannot be divested until the orde r
absolute is taken out . The power of sale here was only sus -

pended, not determined ; it was there and they could have
exercised it. By the exercise of this power they passed the legal

estate ; the equitable estate passed as soon as they got power ,

on the 28th of July, 1902, to attach that to the legal estate, an d

there was then no need of any further conveyance. See remark s
of Strong, C.J ., in Kelly v . Imperial Loan Co., supra, at p. 528.



XII .]

	

BRITISH COLUMBIA REPORTS .

See also Skae v. Chapman (1874), 21 Gr. 534 at p . 541. The

estate of the mortgagor being a right to apply to the court, it
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must follow that when the mortgagor has applied to the court May 23 .

and has fixed a time to redeem, unless he takes advantage of
FULL COURT

that, his right must be taken to be gone ; that is to say, it is

	

—

not necessary for the mortgagee to take out the final order of

	

1907

foreclosure. He cited Thornhill v . Manning (1851), 1 Sim . N.S . Jan . 21 .

451 at p . 454 ; Sheriff v. Sparks (1737), West Ch. 130 ; Platt v . DEBEC K

Mendel (1884), 27 Ch . D. 246 at p . 248. When the court has
CANAD A

pronounced on that right, it is forfeited . The order absolute is PERMANEN T

merely authentic evidence that the mortgagor has failed to com-
ply with the only condition on which he had a right to redee m

the estate. He gets no further right if the mortgagee delays
taking out the order absolute. Here the power of sale has been

exercised . The agreement for sale was made on the 1st of April ,
1905 . This was a perfectly competent act . As a matter of con-

veyance, it is submitted that if a man makes a conveyance of a
piece of property which he does not own, and he afterwards ac -

quires the title, the title passes. If a man has the legal estate ,
but not the equitable, and subsequently acquires the equitable ,
it passes : see Holroyd v . Marshall (1862), 10 H L. Cas. 191
at p. 209 ; Noel v . Bewley (1829), 3 Sim . 103 at p. 116 ; Jones

v . Kearney (1841), 1 1)r . & War. 134 at p . 158 ; Dart ' s Vendors
and Purchasers, 7th Ed ., pp . 817 to 821 .

Davis, K.C., and Cayley, for respondent : The Chief Justice Argument

was correct in holding that the taking out of the order absolut e
was necessary in order to get the estate out of the possession o f
the mortgagor. The doctrine laid down in Stevens v. Theatres,
Limited, supra, is good law, and when applied to this case, the
necessary result is just what the Chief Justice found and tha t
is an agreement for sale which is inoperative ; in other words
the time for redemption has never come . Here the final
accounts were never taken and the time for redemption stil l

exists : see Heath v. Pugh (1881), 6 Q .B .D. 345 at p. 359 et
seq ., affirmed (1882), 7 App. Cas . 235. The time never existed
here when the mortgagee could have come to court and aske d
for an order absolute. Wherever rents are received after th e
decree nisi, the accounts are ipso facto opened up . Here the

415

HUNTER, C .J .
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HUNTER, c .J . mortgagee was in receipt of rents . They admit they were not

1906

	

in a position to convey even if we had attended at the end of

Mav 23 . the six months allowed by the order nisi : Jenner-Fust v .

Needham (1886), 32 Ch . D. 582. It is the mortgagee, and not .

Jan . 21 . v . Williams (1853), Kay, iv Appendix ; Scott v. McDonell, 1 Ch. Ch .

DEBECM 193 ; Cummer v. Tomlinson, ib . 235 ; Independent Order of
V .

	

Foresters v . Pegg (1900), 19 Pr . 254 at p . 260. The amount weCANAD A
PERMANENT had to pay has never been ascertained : 3 Seton, 1,984 ; Prees

v . Coke (1870), 6 Chy. App. 645 ; Hill v . Rowlands (1897), 2 Ch .
361 . The case would be different if the agreement for sale wer e

to a person without notice ; here it is not so, because Cotton
was cognizant of all the facts. They have put themselves in a

position where they are unable to transfer to us when the tim e
for redemption comes.

Shaw, for appellant, called upon as to tender : The money
Argument

said to be ready was not Hamilton 's or DeBeck ' s . In order to
stop interest, the principal must be always available : Coote on
Mortgages, 7th Ed ., 1,174 ; Gyles v . Hall (1726), 2 P. Wms. 377 ,
cited in Bank of New South Wales v . O 'Connor (1889), 14 App .

Cas. 273, at p . 284 ; Knapp v. Bower (1871), 17 Gr . 695. As it
was not the money of defendants, and as there is no evidence

that they paid any interest, or lost anything by the transaction ,
we submit we are entitled to interest .

Davis, continuing : Hamilton gave all instructions to Murray ;
the money was lent to Hamilton without security, but that wa s

Murray 's business, whose idea was that in the transaction th e
bank would realize the debt owed it by Hamilton . They are
only entitled to interest by virtue of the statute or a contract .
Here, on account of the refusal to accept the tender, there wa s

no contract.

Bodwell, in reply.
Cur. adv. vult.

21st January, 1907 .

IRVING, J . IRVING, J. : In my opinion the learned Chief Justice arrive d
at the proper conclusion . The reasoning of Farwell, J ., in

Stevens v . Theatres, Limited (1903), 1 Ch . 857, seems to me t o

FULL COURT
the mortgagor, who must come to the court to get his title :

1907

	

Coleman v. Llewellin (1886), 34 Ch. D. 143 at p . 146 ; Hughes
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conclude the question . I can see no advantage in reproducing HUNTER, C .J .

here the arguments stated in that judgment .

	

1906

As to the question of interest, Knapp v . Bower (1871), a de- May 23 .

cision of Mowat, V .C., reported in 17 Gr . 695, states the rule t o

necessary to exempt the debtor from subsequent interest. But, Jan . 21 .

on the other hand, where the mortgagee shews, by the oath of DEBECK

the mortgagor or otherwise, that the mortgagor used the money, CANAD A
and made a profit on it, the interest is chargeable . " In this PERMANEN T

case I think the facts do not shew that the mortgagors mad e
any use of the money. The appeal must be dismissed .

MARTIN, J . : The opening position taken by the appellant o n
the argument was that the equity of redemption is "not a n

estate in the land which must be got rid of, but only a righ t
which he (the mortgagor) has, to be enforced through th e
medium of the court within a certain time . " The contentio n

was disputed, and cannot, I think, be supported . In the leading
case of Casborne v . Scarfe (1737), 1 Atk . 603, Lord Hardwick e
(p. 605) expressly laid down the law as follows :

"First, an equity of redemption has always been considered as an estate
in the land, for it may be devised, granted, or entailed with remainders ,
and such entail and remainders may be barred by a fine and recovery, an d
therefore cannot be considered as a mere right only, but such an estat e
whereof there may be a seisin ; the person therefore intitled to the equity MARTIN, a .
of redemption is considered as the owner of the land, and a mortgage i n
fee is considered as personal assets . "

In Heath v. Pugh (1881), 6 Q.B.D. 345 at p . 360, Lord
Chancellor Selborne said " it is sufficient to quote " the above
passage on the point. Subsequently, in Tarn v. Turner (1888),
39 Ch. D. 456 at p . 460, Mr . Justice Kekewich said :

"The Court having decided that the mortgagor has that right to redeem ,
construes it as really an estate in the land . It is not a legal estate, bu t
what is termed an equitable estate—as much an interest in the land as th e
real fee simple . It is a fee simple subject to a charge, and is vulgarly
styled in legal language the equity of redemption . "

This, of course, is a great departure from the original concep-
tion of the strict effect of a mortgage : see Coote on Mortgages ,
7th Ed., pp . 8, 11, by which the property immediately vested

FULL COURT
be this—"prima facie a tender by a mortgagor stops the —

interest, and that proof of the money being kept idle is not

	

1907
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HUNTER, C .J . absolutely in the mortgagee in default of payment on the ver y

1906

	

day, but it is undoubtedly the law, even though formerly, as

May 23 . Jessel, M.R., points out in Campbell v. Holyland (1878), 47 L.J . ,

Ch. 145 at p. 148, 7 Ch. D. 166, 38 L.T.N.S . 128, 26 V .R. 171 :
FULL COURT_

	

"Mortgages were made in the form of conditional conveyance, the condi -
1907

	

tion being that if the money was not paid on the day, the estate shoul d

Jan. 21, become the estate of the mortgagee . "
Starting from this position, I have examined the authoritie s

DEB

.

	

cited but cannot reach any other conclusion than that the deci -
CANADA sion in Stevens v. Theatres, Limited (1903), 1 Ch . 857, should be

PERMANENT
followed by us as it was by the learned trial judge, and such

being the case, it is unnecessary to dwell at length upon th e

matter, for his judgment should be affirmed.

As regards the question of tender I am satisfied it was no t

that of the bank as contended, and so far as the interest is con -

MoRRISON, J . MoRRISON, J . : I would dismiss the appeal .

Appeal dismissed .

MARTIN, J .
cerned, the case of Knapp v . Bowen (1871), 17 Gr. 695, cited by

the appellant, and wherein the subject is best considered, i s

really, when properly applied to the circumstances and evidenc e

in this case, an authority in favour of the respondent . The

appeal must, therefore, in my opinion, be dismissed .
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COEN v. THE NEW WESTMINSTER SOUTHERN

	

IRVING, J .

RAILWAY COMPANY.

	

1906

Railway—Animal killed on track—" Not wrongfully on the railway"—
May 2 .

Adjoining owners—Obligation to fence—Railway Act (Dominion), Cap . FULL COURT

29, 1888—B . C . Scats . 1887, Cap . 36 ; 1889, Cap. 36.

	

—
1907

Plaintiff's mare and colt strayed from his yard on to the public road, and Jan . 21 .
reached the track of defendant Company, presumably at a place
called Morton's crossing . The mare was overtaken by a train and

	

COE N

killed as she was running towards the crossing . This was a farmer's
NEw WEST -

crossing, which, under the statute, should have a gate on each side . MINSTER

There was no gate or fence on the west side of the crossing by which SOUTHERN

the animal was presumed to have reached the track from the public Ry . Co .

road, but there was a cattle-guard (over which the animals crossed )
put there by agreement with Morton . Plaintiff was not an adjoinin g
owner :

Held, on appeal (MARTIN, J ., dissenting), that Morton's crossing being a
farm and not a public crossing, the statute required that it be either
fenced off or provided with gates on both sides ; and that the placin g
of the cattle-guard did not relieve the Company from its obligation t o
provide a fence or gate on the west side of the crossing .

APPEAL from the judgment of IRVING, J., in an action trie d

before him at New Westminster on the 2nd of May, 1906 . Statemen t

The facts sufficiently appear in the headnote .

TV. Myers Gray, for plaintiff.

Reid, for defendant Company .

IRVING, J . : By section 25 of the defendant Company 's Act of

incorporation, Cap . 36, B. C. Stat . 1887, assented to 7th April ,

1887, the provisions of the Dominion Consolidated Railway Ac t
of 1879 and the Acts of Parliament of Canada amending th e

same were made applicable to the defendant Company as if the

Company had been incorporated by authority of the Parliamen t

of Canada. The Act of 1879, as the same was amended in 1883

(section 9 of 46 Viet ., Cap. 24), required the Company to fence

lands when requested to do so by the proprietors of the adjoinin g

lands ; until the fences were erected the Company was to be liable

IRVING, J .
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IRVING, J. for all damage done to cattle by their trains, that is to say ,

1906

	

to animals, the property of such adjoining proprietors, or animal s

May 2 . on the land with their permission : see Conway v . Canadian

Pacific R. W. Co. (1886), 12 A . R. 708 and Davis v. Canadian
FULL COURT

Pacific R. W. Co ., ib ., 724. In 1889, by Cap. 36 of that year ,
1907

	

section 25 of the defendant Company's Act of incorporation was
Jan. 21 . repealed, and the following sections of the Dominion Railwa y

COEN

	

Act of 1888, 51 Viet ., Cap. 29, were made applicable to th e

NEW WEST- defendant Company, namely, sections 194, 195, 196, 197, 198 ,
MINSTER 199 and 287. Section 194 was discussed in Westhourne Cattle

SOUTHERN
Ry. Co . Co. v. Man. & N. W. Ry. Co. (1890), 6 Man . L.R. 553 ; and again in

Ferris v . Canadian Pacific Ry. Co. (1894), 9 Man . L.R. 501 ;

and the courts there came to the conclusion that the liability t o

fence imposed by that Act was only as against owners or occu-
pants of lands adjoining the railway .

Mr . Reid contends that as cattle are by virtue of Cap .
77, R.S.B .C. 1897, permitted to run at large, the Act of 188 8
should receive in this Province a different construction . I am

unable to give effect to that contention. I think we must assum e

that the Legislature in 1889 knew what construction had bee n
placed upon the statute of 1888, and that in making it part o f
the defendant Company 's Act, it was the intention of the Legis-

lature that the Act should be read in this Province as it wa s
being read in other parts of the Dominion.

IRVING, J . The facts chew that the plaintiff was not an owner of land
adjoining the railway. That his horse strayed from his ow n

yard on to the highway, and thence to the defendant 's track .
Whether the animal reached the track by means of Morton ' s

private crossing, or by one of the gates to the west of that
crossing, I am unable to say. I am inclined to believe that i t

reached the track by Morton 's crossing. If this was in truth
the way it went, it strayed on to the track from a piece o f
Morton 's land. Mrs. Morton was an adjoining owner, it is true ,
but there is no evidence that the horse was there by her per -
mission. The Fence Act says that animals under such circum-
stances as those under consideration are not to be regarded a s
trespassers, but I do not think the language used in th e
statute can be construed as conferring on such animals all the
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rights and privileges which the proprietor or owner of the land IRVING, J .

could grant. Judgment for the defendant Company .

	

1906

The appeal was argued at Vancouver on the 23rd and 24th of	
May 2 .

November, 1906, before HUNTER, C .J ., M ARTIN and MORRISON, JJ . FULL COURT

Bowser, K.C. (W. Myers Gray, with him), for appellant

	

190 7

(plaintiff) : There is no definition of fence in the Dominion Rail-	
Jan . 21 .

way Act, therefore reference must be had to the Provincial Act . COEN

He also cited the Animals Act, R.S.B.C . 1897, Cap . 7, Sec. .3 and NEW WEST-

the Fence Act, R.S.B.C. 1897, Cap. 77 ; Bacon v. Grand Trunk MINSTE R
SOUTHERN

R. W. Co. (1906), 12 O .L.R. 196 . Westbourne Cattle Co. v . Man . Ry. Co.

& N. W. Ry. Co . (1890), 6 Man . L .R. 553, cited by the learned
trial judge was decided in 1890, while our statute was amende d
in 1899. See also Ferris v. Canadian Pacific Ry. Co. (1894), 9
Man. L.R. 501 ; Fensom v . Canadian Pacific R. W. Co. (1904),

7 O.L.R. 254 ; Carruthers v . Canadian Pacific R. W. Co. (1906),
3 W.L.R. 455 . Defendant Company must prove that the horse
was wrongfully on the railway. There were no proper cattle -
guards . We are not bound by any private agreement betwee n

Morton and the Railway Company as to cattle-guards; the Rail -
way should have carried out their statutory duty . See legisla-

tion dealing with the location of liability in this connection i n
1868, 1879, 1883 and 1888 ; also Heydon's Case (1584), 2 Co.
Rep. 18, 14 Camp. R.C. 816, followed in Lord Henry Bruce v .
Marquess of Ailesbury (1892), A.C . 356 . He also cited McIntosh Argument

v . Grand Trunk Railway Co . (1871), 30 U.C .Q.B. 601 ; Douglass
v . Grand Trunk R. W. Co. (1880), 5 A .R. 585. The court may

assume, the animal being on the track, she came there by a pub-
lic crossing.

Reid, for respondent (defendant) Company : There is no evi-
dence to shew how or where the mare got on the track . Plaintiff
must establish affirmatively that the animal got on the trac k
through the omission of the railway to fence . The rights against
the railway are purely statutory : The Grand Trunk Railway
Company v. James (1901), 31 S .C .R. 420. Coen is not an
adjoining proprietor or the occupant of adjoining land, and ,
further, the Railway Company is under no duty to fence a s
against the public. The old decisions are on the Act previous
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1907

Jan . 21 .

BRITISH COLUMBIA REPORTS .

	

[VoL.

to the amendment of 1890, which does not apply to this Com-
pany. The fact that Morton 's land was unfenced does not give

the animal any right to be upon the track . Plaintiff was negli-

gent in turning the mare into a yard, the gate of which opened

upon the road .
Bowser, in reply

Cur. adv. volt .

CioEN
v

	

21st January, 1907 .
NEw WEST- HUNTER, C.J . : Action for the value of a mare alleged to hav e

MINSTE R
SOUTHERN been killed on the defendants ' railway through the defendants'
Ry . Co . negligence.

The defendants were incorporated by B. C . Statute, 1887 ,

Cap. 36, which Act was amended by B.C. Statutes, 1889, Cap .

36. By section 6 of the last mentioned Act, sections 194, 196

and 198, together with others not material to mention of the then

Railway Act of Canada, being Cap. 29 of 1888, were read into

the incorporating Act. So far as material, these sections enact

as follow :
"194. When a municipal corporation for any township has been organ-

ized and the whole or any portion of such township has been surveyed an d
subdivided into lots for settlement, fences shall be erected and maintaine d
on each side of the railway through such township, of the height an d
strength of an ordinary division fence, with openings or gates or bars o r
sliding or hurdle gates of sufficient width for the purposes thereof, wit h
proper fastenings at farm crossings of the railway, and also cattle-guards
at all highway crossings suitable and sufficient to prevent cattle and other

HUNTER, C.J . animals from getting on the railway 	
"2. A hurdle gate has proper fastenings if it is fifteen inches longer

than the opening and is supported at each end by two upright post s
"3. Until such fences and cattle-guards are duly made and completed ,

and if after they are so made and completed they are not duly maintained ,
the company shall be liable for all damages done by its trains and engines
to cattle, horses and other animals, not wrongfully on the railway, an d
having got there in consequence of the omission to make, complete an d
maintain such fences and cattle-guards as aforesaid .

"196 . After such fences, gates and guards have been duly made and
completed, and while they are duly maintained, no such liability shal l
accrue for any such damages, unless the same are caused wilfully or
negligently by the company or by its employees .

"198 . The persons for whose use farm crossings are furnished, shal l
keep the gates at each side of the railway closed when not in use ; and no
person, any of whose cattle are killed by any train owing to the non-



XII.]

	

BRITISH COLUMBIA REPORTS .

	

423

observance of this section, shall have any right of action against any IRVINE, J .

company in respect to the same being so killed ."

	

1906
The learned judge considered that the Legislature must be May 2.

considered to have imported the Eastern decisions with these

means not wrongfully according to the law of Ontario or Quebec 	 Tan . 21 .

or Manitoba, but according to the law of British Columbia ; and CORN

as the defendants did not shew that the mare was unlawfully at NEw WEST-

large by reason of some local by-law, or that the plaintiff was MINSTE R
SOUTHERN

guilty of negligence or misconduct, we must assume that she Ry. Co .

was lawfully at large, which she might be under the conjoin t

provisions of the Animals Act and Fence Act .

So far as the evidence shews, the mare and colt could onl y

have got on the railway at Morton 's crossing, as this was th e

only one of the three in question that was not provided wit h

gates on both sides of the crossing, the rest of the line being

fenced on both sides . There was no fence or gate on the west

side of this crossing, which was the side next the Clover Valley

road, a public highway, and I think the only reasonable con-
clusion is that the mare and colt got on the track at thi s

crossing and strayed southwards, after having crossed over a

cattle-guard that was not sufficient to stop them . And I do not

think the fact that the mare was moving north towards this HUNTER, C .J .

crossing when she was struck is enough to rebut the inferenc e

that she got on at this crossing, as the approach of the train

might easily have turned her north .

Now, Morton 's crossing being a farm crossing and not a

public crossing, the statute required it to be either fenced off o r

provided with the statutory gates on both sides. The statute

does not require cattle-guards at such places, and the fact tha t

such were put in by agreement with Morton does not relieve th e

Company from the obligation they were under to the plaintiff

to provide a fence or gate on the west side of the crossing .

I gather from the evidence that $250 would be a fair estimat e

of the value of the mare, and I would enter judgment for tha t

amount with costs here and below .

FULL COURT
sections, but with great respect I am unable to agree . I do not

	

--

think that the expression "not wrongfully on the railway"

	

1907
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IRVING, J .

	

MARTIN, J . : To begin with, the question must be decide d

1906

	

how did the horse get on the railway track ? The only inference

May 2 . fairly open to us from the meagre evidence is, to my mind, tha t
drawn by the learned trial judge, viz. : that it got on from

FULL COURT
Morton 's crossing.

1907

	

This case, it is agreed, has to be decided on section 194 of th e
Jan. 21 . Railway Act of 1888, only, and not on the amendment thereo f

COEN

	

in 1890, Cap. 28, Sec. 2, which, as pointed out in the late case o f

NEw WEST- Carruthers v . Canadian Pacific R. W. Co. (1906), 4 W .L.R. 441
MINSTER at pp. 442-3, 8, 51, has really changed the law . It is too late no w

SOUTHER N

Ry. Co . to depart from the construction placed upon the original sectio n
194 by the Manitoba cases of Westbourne Cattle Co. v. Man . &
N. W. Ry. Co . (1890), 6 Man. L .R. 553, and the Ontario decision
of Rathwell v . Canadian Pacific R. W. Co. (1889), 9 C .L.T. 413
in the County Court of Pembroke . And though it was truly sai d
by appellant's counsel at this bar that the learned trial judge
erred in saying that our Provincial Legislature knew in 188 8
of the Westbourne and Ferris cases, the fact being that they
were not then decided, nevertheless I think they should be
followed for the reason mentioned by Chief Justice Howell i n
the Carruthers case, p . 442 . At the same time I feel that the
question is a doubtful one, and I can quite believe that if it were

brought before a higher court, and freer than we are to con-
sider the authorities de now, other views might prevail .

MARTIN, J. The result is that on our said section it must be considere d
that the duty on the defendant Company to fence was one i t
owed only to adjoining landowners. Now it is admitted tha t
the plaintiff is not an adjoining landowner, and there is a fiftee n
foot strip of Morton 's property between the highway and th e
railway allowance through which the horse obtained acces s
thereto because of the lack of a gate . But to get over this point
the appellant contends that the result of our British Columbi a
Animals Act, R .S.B.C. 1897, Cap . 7, and the Fence Act, R .S .B .C .
1897, Cap. 77 is to put him in as favourable a position as though
the horse was there by permission of Mrs. Morton, who is an
adjoining owner . On the other hand it is urged that the effect
of that section is to confer no rights upon the owner of th e
strayed animal, but simply that the trespass which in reality



XII .]

	

BRITISH COLUMBIA REPORTS .

exists is condoned because the statute says that there shall be IRVING, J .

no penalty for it. It does not declare that it shall be lawful for

	

1906

animals to stray on to unprotected lands, but merely says if they May 2 .

are found there " no trespass shall be deemed to have been corn -
NULL COURT

mitted and no action for trespass shall be maintainable therefor. "

This seems to me to be the right view of the matter, because other- 190 7

wise a landowner finding a stray animal in his grain could not pre- Jan . 21 .

vent it from doing further damage by driving it off. There is a COR N

well-known distinction between the sufferance of an unlawful
NEw WEST -

act, and the existence of the right to recover damages therefor .

	

MINSTER I
SOUTHER N

There remains then only the other point that the circum- Ry . Co .
stances here were such that the engine driver was guilty o f
negligence in running down the horse, but on the undisputed
but incomplete facts of this case that contention is answered by

MARTIN, J .

Canadian Pacific Ry . Co. v . Eggleston (1905), 36 S .C .R. 641 .

The appeal should be dismissed .

MORRISON, J., concurred in the reasons for judgment of MoRRISON, J .

HUNTER, C .J.

Appeal allowed, Martin, J., dissenting.

425
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RENDERSON, THE BRITISH COLUMBIA MILLS, TIMBER AND TRADIN G
co . J.

COMPANY v . T. HORROBIN, JULIA W . HENSHAW
1906

	

AND JOHN HAROLD SENKLER .
Feb. 27 .

FULL COURT

echanics' Lien Act, R.S.B.C. 1897, Cap . LW; B.C. Stat . 1900, Cap. 20—
Materialman., lien by—Appropriation of payment on account .

1907 Defendant Horrobin contracted to build a house for defendant Henshaw .

	

Jan . 21 .

	

Horrobin contracted with plaintiffs to supply the lumber and buildin g

	

B . C . Mm

	

materials . Previous to this, Horrobin, who was indebted to the plaint -
v,

	

iffs, gave them a 30 day note for $1,700, on which, about due date ,
HORROBIN he paid them $1,000 on account, in doing which he overdrew his ban k

account by about that sum . A few days afterwards he was paid th e
sum of $1,200 by cheque, stated on its face to be "re Mrs . Henshaw . "
This cheque Horrobin indorsed over to his bank, making good hi s
overdraft, which he had obtained on the strength of the promise o f
defendant Henshaw's payment . Plaintiffs applied the $1,000 payment
to the reduction of the overdue note . Horrobin, through injuries re-
ceived from a fall, was unable to give evidence at the trial, so that th e
statement by plaintiffs' accountant that there was no appropriation by
Horrobin of the $1,000 to defendant Henshaw's account, was not con-
tradicted . Plaintiffs placed a lien on the building for $948 .45 . The
trial judge came to the conclusion that the $1,700 note must have in-
cluded some of the materials supplied for the house in question, an d
that defendant Henshaw was entitled to a credit of some amoun t
which the accounts ought to shew, and dismissed the action as agains t
defendants :

Held, on appeal, that there had been no appropriation by Horrobin, bu t
Held, on the facts, that as there had been a shortage in delivery of lumbe r

entitling defendant Henshaw to a certain credit, the claim had bee n
brought for too much and there should be a reference .

Observations on the effect of granting a lien to a materialman under th e
amendments of 1900 .

APPEAL from the judgment of HENDERSON, Co. J ., in an action

tried at Vancouver on the 29th of November, 1905 .

The facts are sufficiently set out in the headnote and reason s

for judgment .

Marshall, for plaintiff.

Senkler, KC., for defendants Henshaw and Senkler .

Kappele, for defendant Horrobin .

Statement
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27th February, 1906 . HENDERSON ,

HENDERSON, Co . J . : This is an action to enforce a mechanic's CO . J .

lien against the property of the defendant Mrs. Henshaw, a 1906

married woman, who is the owner in fee simple subject to a cer-

tain mortgage to the defendant John Harold Senkler of the FULL COUR T

lands sought to be attached, which lands are more particularly
1907

known and described as lots 1 and 2, block 57, district lot 185 ,

group 1, in Vancouver district .

	

Jan . 21 .

The following are the material facts : The defendant Horrobin B . c. MILL S

entered into a contract with the defendant Mrs. Henshaw to HORROBIN

erect for her a residence in Vancouver upon the lands mentioned .

The plaintiffs supplied a large quantity of materials to Horrobi n
which were used in the construction of the said residence, th e

price of such materials being $948 .45 . At the same time that
Horrobin was constructing Mrs. Henshaw ' s house, he was engage d

in the construction under contracts of a number of other

houses in the City of Vancouver, and obtained certain materials
for the plaintiff Company in respect of said contracts whic h

were worked into these houses . The plaintiff Company kept an
accurate account of the materials supplied to each separat e

house, but made no provision, insofar as their system of book -
keeping was concerned, for giving credits for payments made b y

the several owners, or on their behalf . One account only wa s
kept with Horrobin, which comprised all the different contracts

HENDERSON

which he had for building houses . On or about the 31st of October,

	

co . J .

1904, the defendant Horrobin paid the plaintiff Company the
sum of $1,000 . I find from the evidence that Horrobin was en-

abled to pay this amount because of a promised payment b y
Mrs. Renshaw of $1,200 on account of her contract, whic h

promise was fulfilled on the 12th of November, 1904, so that the
sum of $1,000 may be fairly said to have been received by Hor-

robin from Mrs . Henshaw.

It is contended on behalf of Mrs. Renshaw that this sum of

$1,000 should be credited on account of her contract and tha t
therefore the lien should be discharged. It may be remarke d

here that Horrobin's contract price with Mrs . Renshaw was
$3,950 and she has already paid upwards of $4,500 on the con -

tract including extras. Should this action be decided against

Feb . 27 .
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HENDERSON, her she will be called upon to pay an additional sum of $948 .50.
co. J .

The contention of the plaintiff Company is that the payment o f
1906

	

the sum of $1,000 in question was not appropriated by Horrobi n
Feb . 27 . on the account for materials, but paid on account of a promissory

FULL COURT note for $1,700 made by Horrobin in favour of the plaintiff

1907

	

Company which fell due on the day of the payment by him o f

Jan . 21 .
the said sum of $1,000 . It appears that in the course of Hor-

robin 's dealings with the plaintiff Company he was accustome d
B. C .vMILLS to cover his account for materials by giving his promissory note ..

HORROBIN Horrobin was seriously injured in December, 1904, and ha s

not yet sufficiently recovered to be able to give evidence . He

became insolvent shortly after the accident and his estate is no w

in the hands of an assignee .

I conclude from the evidence that Horrobin 's note of $1,700

previously alluded to must have covered a portion of the mater-

ials supplied to Mrs. Henshaw and it therefore follows, even

adopting the view most favourable to the plaintiffs, that she

must be entitled to a credit of some amount, although there is

no evidence to enable me to say how much .

There is another view of the case which is entitled to consider -

ation, viz., the plaintiffs are seeking to obtain the benefit of a

statute which confers upon a certain class, i .e ., materialmen ,

special privileges. In order to become entitled to the benefits

HENDERSON,
conferred by the Act the plaintiffs must in my opinion shew the

co. J . utmost good faith. I think they ought, at least, to have kep t

their accounts in such a manner as to provide for giving credi t

for payments made on behalf of persons having contracts with

Horrobin, the defendant Mrs. Henshaw being one of such per-

sons, in respect of which contracts the Company looked forwar d

to asserting its right to filing liens. No authority exactly on

the point in question was cited and I have been unable to find

any .
I have come to the conclusion, not altogether without doubt ,

that the plaintiffs are not entitled to succeed as against the

defendants Mrs . Henshaw and J . H. Senkler, and as against

these defendants the action will be dismissed with costs .

Judgment will be entered against the defendant Horrobin fo r

the amount claimed, with costs.
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The appeal was argued at Vancouver on the 28th and 29th o f
November, 1906, before HUNTER, C .J ., IRVING and MORRISON, d J .
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HENDERSON ,
CO . J .

1906

Davis, K.C., for appellants (plaintiffs) .

	

Feb . 27 .
Senkler, K.C., for respondent (defendant, Mrs . Henshaw).

FULL COURT

Cur. adv. volt .

	

1907

Jan . 21 .

21st January, 1907 . -

HUNTER, C .J . : Action to enforce a mechanic's lien against B' C
.

v
MILL s

the property of the defendant, Mrs . Renshaw, a married woman, HORROBI N

and against the mortgagee, J . H. Senkler. Mrs. Henshaw en-
tered into a contract with her co-defendant Horrobin to build a
house on the lots in question, who contracted with the plaintiff s
for the furnishing of certain timber and building materials for
the house, the completion of the delivery of such materials tak-

ing place on the 30th of January, 1905 . The amount claimed
was $948 .45, and on the 16th of February the lien was filed i n
the County Court at Vancouver . The main defence was pay-
ment or satisfaction based on the following facts : On the 26th
of September, 1904, Horrobin, who was at the time indebted t o
the plaintiffs for building materials, supplied for the construction
of several houses including Mrs . Henshaw's, gave a thirty-day
note to the plaintiffs for $1,700 . On or about the due dat e
(October 29th) Horrobin gave the plaintiff's a cheque on his ban k
for $1,000, thereby overdrawing his account to nearly that 'HUNTER, C .J.

amount, which cheque the plaintiffs claim to have applied on
account of the note in the absence of any appropriation by the
debtor. A few days afterwards, the defendant Senkler's firm o n
behalf of Mrs. Henshaw, gave Horrobin a cheque on their ban k
fer $1,200 stated on the face of it to be "re Mrs. Henshaw, "

hich Horrobin indorsed over to the Bank of Hamilton, thereby
making good his overdraft . Now, had the cheque to Horrobi n
for $1,200 "re Mrs. Henshaw " been indorsed over by him to the
plaintiffs, it might well have been that that would be sufficien t
to shew an appropriation by Horrobin of the money to meet the
debt for the materials supplied to Mrs. Renshaw ; or if it was
not sufficient, that it might have afforded foundation for ail.

argument that as the plaintiffs are invoking the equitable juris-
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HENDERSON, diction in endeavouring to enforce their lien, seeking equity the y
co . J .

should do equity, and therefore that they should credit Mrs.
1906

	

Henshaw with the amount of the cheque. But however that
Feb. 27 . may be, that is not what happened here, because, as already

FULL COURT stated, instead of indorsing over the cheque, before he receive d

	

1907

	

it Horrobin had paid the plaintiffs $1,000 which he had got fro m

Jan . 21 .
the Bank of Hamilton on the strength of Mrs . Henshaw ' s prom-

ise to give him the cheque, and not having appropriated it to
B . C . MILLS any articular debt, the plaintiffs applied it in reduction of the

	

v .

	

p
HORROBIN note then overdue, which they had a legal right to do ; and it i s

not shewn that the plaintiffs knew at the time that Mrs . Hen-
shaw had anything to do with the payment of this $1,000 o r

that she was the real source of the fund .
Evidence was given that Horrobin told Mrs. Henshaw that he

had paid the plaintiffs $1,000 on her account, but of course thi s
was not receivable as against the plaintiffs . Before the trial Hor -

robin was so severely injured that he was unable to give evi -
dence, so that the statement of the plaintiffs ' accountant that he

made no appropriation of the payment was not contradicted ;
but I do not gather that any application was made to postpone

the trial in order to obtain his evidence, and therefore I thin k
this defence fails . Another objection was that there was noth -

ing to show when the completion of the delivery took place ; but
it was proved by a delivery slip that 2,800 feet of lumber was

HUNTER, C .a delivered on the 30th of January, 1905, and this evidence wa s
not, so far as I can see, successfully impeached by the defence .

It was also argued that no request by the owner was proved, but
of course there can be an implied request as well as an expres s
request, and it seems clear that Mrs . Henshaw must be deemed
to have authorized Horrobin to procure the materials where h e
thought fit, as it was under her agreement with him that he wa s
building the house, and the case of Anderson v. Godsal (1900) ,
7 B.C. 404, so far as I can see, has no application, as that was a

case where the owner had given a working option on a mine, an d
the lien claimants having done work for the optionee, it wa s
held that they had no claim as against the owner, but only a s
against the optionee . It was also suggested that a material lie n

was good only until the materials were put in the building, but
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it is clear that by section 7 of the Act of 1900 a lien is given on HENDERSON ,
co. J .

both the land and building .
The claim, however, was brought for too much, as it was ad-

	

1906

mitted at the trial that there were shortages in delivery amount- Feb . 27 .

ing to about $50 ; and it is not any too clear that Mrs. Renshaw FULL COURT

was not entitled to the rebate which the course of dealing be-

	

190 7

tween the plaintiffs and Horrobin shewed that he was getting .
Jan. 21 .

As Mrs . Henshaw was not called on to keep account of wha t
was delivered, and therefore had no way of testing the accuracy B. C

. MILL S
v .

of the plaintiffs' accounts, and as she is being made responsible HORROBIN

for the contractor's debts, I think it was incumbent on th e
claimants to be able to shew accurately and beyond doubt what

the law called on her to pay . As matters stand, it ought to be
referred to the Registrar to take the account if the amount can -

not be agreed upon, but as those who seek to take advantage o f
a law which compels people to pay other persons ' debts are en -

titled only to strictissimum jus there should be no costs of the
action ; but I see no sufficient reason for depriving the plaintiffs

HUNTER, C .J .

of their costs of this appeal, which was prosecuted on the groun d
that there was no liability . The costs of the reference, if there

is one, should be dealt with by the County Court judge .
The case might well be brought to the attention of the Legis-

lature, and if it be proper for a judge to observe upon the oper-
ation of the Act after having had before him an instance of th e
hardship which it is liable to work, I would say that the Ac t

might well be confined to wage earners only, as I see no more
reason why a millman should be given a lien for lumber than that

a grocer should have a lien on his customer's breakfast table .

IR.VING, J . : In my opinion the amendments of 1900 recognize
the right of a materialman to file a lien . Section 9 is apparentl y
intended to give to the person supplying material a lien on
the material supplied by him for the price thereof until it i s
worked into the building, or until he has been paid . After that IRVING, J .

section 4 becomes operative, and the materialman's right, to a lie n

is against the building. The words "at the request of" in section
4 are satisfied by the evidence in this case. Mrs. Henshaw, by
entering into the contract for the erection of this building, re -
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aENDERSON,quested the plaintiffs, or authorized Horrobin to request th e
co . J.
____ plaintiffs, to furnish the materials in question .
1906 As to the payment by Horrobin on the 29th of October wit h

Feb . 27 . the $1,000 obtained it may be conceded from Mrs. Henshaw, the

FULL COURT evidence is all one way . Horrobin applied it on his note whic h

1907

	

fell due that day, and not on account of lumber supplied to Mrs .

Jan . 21 . Renshaw : see the evidence of Pride, the only witness present .
--	 But in Cory v. Mecca (1897), A .C. 286, will be found ampl e
B . C . MILLS authority for the plaintiffs making the appropriation to the notev .
HoRROH3IN account, where no appropriation has been made by the debtor at

the time of payment .

I am unable to agree with the suggestion that the plaintiffs '
method of keeping books indicates want of good faith . Had
Horrobin instructed them to apply this $1,000 on Mrs. Henshaw's
account, and had they neglected to do so, then there would be

IRVINE , J . good ground for making this charge ; but as Horrobin was un-
able to give any evidence there is no foundation for the sugges-

tion. The appeal should be allowed with costs .

MORRISON, J. : I concur with the reasons for judgment of th eMORRISON, J .
learned Chief Justice .
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THE ELK LUMBER COMPANY, LIMITED v . THE CROW'S FULL COURT

NEST PASS COAL COMPANY, LIMITED,

	

190 7

	

DANIEL V. MOTT ET AL.

	

Jan . 21 .

Vendor and purchaser—Authority to contract on behalf of vendor—Offer to

	

E L K

sell—Acceptance—Option—Agreement—Specific performance .

	

LUMBER Co .
v .

An officer of the defendant Coal Company known as Land Commissioner, Crow's NES T

gave to defendant M . in June, 1900, the following document :

	

"Re SALE TO YOU OF MILL SITE .

	

11 fj Q - Y

"The Crow's Nest Pass Coal Company hereby agree to sell to you a piece

	

7
7/f fiY /~ r

of land at or near Hosmer Station on the Crow's Nest line, to contain
at least one hundred acres of land, at the price of $5 .00 per acre, pay-
able as follows : When title issued to purchaser. Title to be given a s
soon as the Company is in a position to do so . Purchaser to have

	

f\31/Vhq./'
vy

possession at once . The land to be as near as possible as shown on
the annexed sketch plan ."

M. for a nominal consideration, in October, 1902, assigned this documen t
to B . who in turn assigned it for value to plaintiff Company .

In an action for specific performance of this agreement, plaintiff Compan y
was non-suited at the close of its case, and it wa s

Held, on appeal, that, one of the conditions on which the document wa s
given being that a mill should be built at an early date, the defendan t
M., not having done anything in that direction for two years, must
be taken to have abandoned any such intention .

Per HUNTER, C .J., (dissenting) : It was for the Company to shew that th e
intention to build a mill was a condition clans locum contractui, and
the fact that the condition was not inserted in the agreement wa s
sufficient to call upon the Company to make good that defence .

APPEAL from the decision of MORRISON, J ., in an action tried
before him at Nelson on the 26th of May, 1906, for specific per -
formance of the following agreement :

	

Statemen t

"Fernie, B . C ., June 5th, 1900 .
"D. V. Mott, Esq. ,

"Fernie, B .C . ,
"Dear Sir,—

	

Re Sale to You of Mill Site .
"The Crow's Nest Pass Coal Company hereby agree to sell to you a

piece of land at or near Hosmer Station on the Crow's Nest line to con-
tain at least one hundred acres of land at the price of $5 .00 per acre ; pay-
able as follows : When title issued to purchaser . Title to be given as
soon as the Company is in position to do so . Purchaser to have possession
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FULL COURT at once. The land to be as near as possible as shown on the annexe d

1907

	

sketch plan .

	

"Yours truly ,

Jan . 21 .

ELK LUMBER The plaintiffs claimed under an assignment for value date d
Co .

	

the 14th of January, 1904, from one F. J. Burrows, who was
v .

CRow's NRsT the assignee of the defendant Mott for a nominal consideration

by a similar instrument dated the 31st of October, 1902 . The

main grounds of the defence were that Fernie had no authority

to enter into the agreement ; that the agreement if binding, was

entered into on the condition that the property was to be used

for a mill site, which condition was not carried out ; that the docu-

ment signed by Fernie is not an agreement for sale but a n

option which was not accepted within a reasonable time, an d

which was, in any event, not binding (there being no consider-
ation) and invalid under the Statute of Frauds .

The learned judge dismissed the action at the close of th e

plaintiff' s case, and the plaintiff appealed .

S. S . Taylor, K.C., and Ross, K.C., for plaintiff Company .

J. A . Macdonald, K.C., and H. W. Herchmer, for defendants .

The appeal was argued at Vancouver on the 22nd of Novem-

ber, 1906, before HUNTER, C .J ., IRVING and MARTIN, JJ.

Wade, KC., for appellant (plaintiff) Company : There never

was any abandonment of the intention to build the mill ; in fac t

there was a tender made of the purchase price to obtain title .

Fernie had authority to give the agreement for sale on behalf o f

the Company. Mott accepted the agreement and all its con -

Argument ditions, and is bound : Laythorpe v. Bryant (1836), 2 Bing .

N.C. 575 . He has made sufficient acceptance to be bound :

Martin v. Mitchell (1820), 2 J . & W . 413 ; Palmer v . Scot t

(1830), 8 L .J . (O.S.) Ch. 127 ; Dowell v . Dew (1843), 12 L.J., Ch .

158 ; Reuss v. Picksley, (1866), 35 L.J ., Ex. 218. This was not

an option ; all that was left to be done was to make a deferred

payment. Defendants having held Fernie out as land commis-

sioner are estopped from denying his authority : Ewart on

Estoppel, 477 . The authority here is not ambiguous : Ireland

v. Livingstone (1872), 41 L.J ., Q .B . 201 .

"W . FERNIE ,

"Land Commissioner ."
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J. A . Macdonald, K.C., for respondents (defendants) : Fernie's FULL COURT

authority as land commissioner is set out in the resolution of the

	

190 7

Company appointing him, and by that he was restricted to the Jan . 21 .

sale of lands in Fernie and Morrissey townsites . Until after
ELK LUMBER

this dispute arose, the Company had no other lands for sale.

	

Co .

Mott should have inquired as to the scope of Fernie's author- CROW'S NEST

ity. The agreement of the 6th of June was a mere option o r

offer ; it is quite clear it was not accepted . It was made on

Mott's promise to build a mill there within a short time ; he

failed to do so, and therefore became disentitled . The document

was assigned, but the offer was not accepted before the assign-

ment. There was no tender of deed and purchase money ; in

any event the deed tendered was for a different property . There

was no authority to Fernie and no holding out of Fernie a s

authorized to contract for sale of this land : Chadburn v. Moore

(1892), 61 L.J ., Ch. 674. The document given here was for a Argument

specific purpose : Dickinson v . Dodds (1876), 2 Ch . D. 463 at

p . 472 ; Ramsgate Victoria Hotel Co. v. Montefiore (1866), L.R .

1 Ex. 109 ; Meynell v . Surtees (1855), 25 LJ., Ch. 257 ; Lord

Ranelagh v . Meltion (1864), 34 L.J ., Ch . 227 ; Lamare v . Dixon

(1873), L .R. 6 H.L. 414 at p . 428 ; Leake on Contracts, 4th Ed . ,

pp. 126, 127. The option was not assignable ; it was made to

Mott, not to his assignees .
In any event this was a non-suit, and there can at most be a

new trial ordered .
Cur. adv. vult .

21st January, 1907 .

HUNTER, C .J. : [After stating the facts, already set out]. The

first question that naturally arises is, what is the document ? I t

has been styled in the statement of defence as an option, and
constantly referred to as such during the argument ; but if it i s

not what is ordinarily called a unilateral contract, then I never

saw one. I say ordinarily called, as in strictness there can be

no such thing as a unilateral contract, as all agreements must be HUNTER, C .J .

at least bilateral ; but of course all that is meant is that what

one party has agreed to (though perhaps not all that he ha s

agreed to) has been reduced to writing and authenticated by his

signature or that of his agent. So far as the document itself
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FULL COURT shews, how can it be said to be an option or an offer to sell ?
1907

	

An option presupposes that no agreement has yet been arrive d
Jan . 21 . at ; it is only an offer or proposal, and therefore only a step i n

the negotiations ; its acceptance is the result of an aggregatioELK LUMBE R
Co .

	

mentium or agreement . Now, what does the document say ?

CROW ' sS EsT It first of all calls itself "re sale to you of mill site" not "offe r
to you of mill site . " Then it says not that the Company "offers
or proposes to sell to you," but "agrees to sell to you . " Surely
this is good evidence until displaced that an agreement had bee n
arrived at and that the parties meant business and were no t
amusing themselves with an idle scribble ; and although I con-
cede that what purports to be an agreement for sale may be
shewn by parol evidence not to have been an agreement, bu t
only an option, still the only evidence relevant to this matter was
given by Mott, and he says that he told Fernie that he wante d
to secure the title, but that Fernie said the Company were no t
in a position to give title.

Then as to there being no consideration. Even in those cases
where it does not appear in terms, it may be collected from the
document as a whole : see e. g., Newbury v . Armstrong (1829) ,
6 Bing . 201, M. & M . 339 ; Kennaway v. Treleavan (1839), 5
M. & W. 498 ; but here it appears in terms, as the Compan y
says, in effect "If you pay us $5 per acre when we are able t o
give title, we will grant you the land." So far as the so-calle d

HUNTER, C .a . unilateral character of the contract is concerned, that is no ob-
jection, for as Brett, J ., says in Great Northern Railway Co . v .
Witham (1873), L.R. 9 C.P. 16 at p . 19 : "I do not, however,
understand what objection that is to a contract. Many con-
tracts are obnoxious to the same complaint ." The objection
merely means that only the defendants are bound and not th e
plaintiff, but that is not necessary, as the statute requires onl y
the signature of the party to be charged, and it is not per se a
good answer to an action for specific performance that there i s
not mutuality of remedy . There must be mutuality of agree-
ment (if that expression means anything more than the wor d
agreement itself) but not necessarily mutuality of legal obliga-
tion or remedy .

It cannot be denied that all the particulars necessary to satisfy
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the Statute of Frauds appear in the writing. The statute does FULL COURT

ELK LUMBE R

this point, that if the note or memorandum contains enough to

	

Co .

identify the agreement in suit, it is sufficient . I think, then
,CRow'sNEST

that the plaintiffs came into court with a good contract for sal e

within the Statute of Frauds . But then it is objected that i t

was made subject to a condition that a saw mill was to be buil t

on the land and that the condition was not fulfilled . Mott does

say that he told Fernie that if he could secure a site, he would

be able to finance and put up a mill ; and that if he got the

document it would help him to raise the money for the mill ;

but it does not clearly appear that this was anything more tha n

an expression of intention, and it was for the Company to shew

that it was a condition dams locum contractui. At any rate ,

the circumstances that the condition was not inserted in th e

document, and that it is improbable that Mott would agree to

building a mill before he got title, were sufficient in my opinio n

to call upon the Company to make good this defence. The fact

that the document is headed "re sale to you of mill site" is of

little moment,as "mill site " may easily be only a convenient phras e

to describe the land which was the subject of the dealing, an d

which was indicated on a sketch plan. Even if it were mad e

out that the agreement was entered into on this condition, h LINTER, C.J .

whether or not that would be a good defence to a suit for speci-
fic performance would depend on this circumstance ; but I do

not think it necessary at present to go into this any further.

As to the defence that Fernie had no authority to enter int o
the agreement, it would be enough to shew that he had appar-

ent authority, and that Mott was treating with him on tha t

basis and had no reason to suppose that he had no authority .

It appears that there was a resolution passed by the directors turn -
ing over the sale of lands and the management of the townsite ,

houses, etc., from the general manager to the land commissioner,

which Fernie then was. He had an office in the Company's

buildings at Fernie, was known as the land commissioner, signed
the document as land commissioner and was dealt with by Mot t

not require a full note or memorandum, nor even a note or mem -

orandum, which perhaps might imply a complete note ; but some Jan . 21 .

note or memorandum, and I think that the authorities have reached

1907
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commissioner on a former occasion . I think that
1907 these circumstances were sufficient, it being necessary for th e

Jan . 21 . Company to act by an agent as it had lands for sale, to make
out a prima ,facie case that Fernie had at least apparent

ELK LUMBE R

Co .

	

authority to sign the document, and that they called for rebuttal

Crow's NEST
evidence if there was any .

On the whole I think there ought to be a new trial wit h
liberty to the parties to amend as advised ; that the plaintiffs
should have the costs of the appeal, and that the costs of th e
first trial should abide the result .

IRVING, J . : The plaintiffs, who claim as assignees of on e
Daniel V. Mott, ask that an agreement for sale made betwee n
Mott and the Company may be specifically performed. The de-
fence is (1 .) that Fernie, the agent who executed the document
had no authority so to do ; (2.) that Mott only obtained an
option on, and not an agreement for sale of, the lot in question ,
and that the option expired before the plaintiffs became inter-
ested ; and (3 .) that in any event the so-called agreement was
nudism pact um. The evidence shews that the letter in question ,
which is in the following words : [already set out] was given by
Fernie to Mott to assist him (Mott) in getting money from hi s
friends to build a mill on the lot in question . Mott told Fernie
that if he (Mott) could secure this site, he would put a mil l

IRVING, J . on it, and it was on the understanding that a mill should b e
erected there for the convenience of the defendants that th e
promise to sell was put into writing and handed to Mott . There
was no consideration for this promise, and assuming that Ferni e
had authority to act, the offer might have been withdrawn a t
any time .

Passing now to another defence : A condition of the arrange-
ment was that the mill should be built at an early date . The
defendants were anxious to obtain lumber, as the Canadian
Pacific mill had just been washed out. The plaintiff failed in
June, 1900, to obtain the necessary money, and omitted to com-
municate in any way to Fernie his expectations of being able t o
do so in the two following seasons . In October, 1902, Mott
executed the transfer to the plaintiffs . For two years and up-
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wards Mott did nothing. I think he abandoned all intention of FULL COUR T

erecting a mill on the lot in question . It is well-settled that a

	

1907

defendant may successfully resist specific performance by es-
tablishing that the plaintiff has not fulfilled some material

ELP LUMBER
representations, as to his own future plans or acts made by him

	

Co .
at the time of, and as an inducement for the contract : see CROW NES T

Beaumont v . Bakes (1822), Jacob, 422 at pp . 424 to 426, and
Lamare v. Dixon (1873), L.R. 6 H.L. 414 at p. 428. I have

omitted to state certain details which were urged on the argu-
ment because they do not, in my opinion, amount to acquiescenc e

on the part of the Company. Mott, from first to last, has no t
performed his part of the agreement. He has no merit in him -

self to entitle him to a decree for specific performance . The
plaintiffs can be in no better position.

I would dismiss the appeal .

MARTIN, J . : The learned trial judge based his judgment o n
two grounds, lack of Fernie 's authority, and failure on Mott's
part to carry out the alleged agreement to erect the mill . I have
considered both questions carefully, but do not find it necessary
to express an opinion on the former point (though I think there
is not a little to be said in favour of Fernie's authority bein g
sufficient) because I have reached the conclusion on all the evi-

dence, that the erection of the mill at an early date was th e
basis upon which the parties dealt with one another, and had it MARTIN, J .

not been for that consideration Fernie would not have give n
Mott the document relied on ; it is immaterial in this vie w
whether it is to be considered as an ordinary agreement for sal e
or as an option. Not only was the mill not erected at an early

date, but not even within a reasonable time, in the circumstances,
from any point of view, and therefore it is clear that the plaint-

iff cannot have a judgment in his favour, Lamare v. Dixon

(1873), L .R. 6 H.L. 414. That case was not so strong as this, fo r
there was delay on both sides (pp . 424, 432). Lord Cairns
says, p . 428 :

"My Lords, I quite agree that this representation was not a guarantie .
It was not introduced into the agreement on the face of it, and the resul t
of that is, that in all probability Lamare could not sue in a Court of La w
for a breach of any such guarantie or undertaking ; and very probably he

Jan. 21 .
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FULL COURT could not maintain a suit in a Court of Equity to cancel the agreement on

1907

	

the ground of misrepresentation . At the same time, if the representatio n
was made, and if that representation has not been and cannot be fulfilled ,

ELK LUMBER defence in a suit for specific performance, if it is proved in point of fac t
Co .

	

that the representation so made has not been fulfilled . "
v .

	

As regards acquiescence on this particular head, all I need sa y
CROW 'S NEST

is that bearing in mind Lindsay's letter of the 10th of Decem-

ber, 1902, and his instruction to Tonkin, the evidence falls fa r

short of fairly supporting it, whatever might be said of it as re-
gards Fernie 's authority, on which aspect I express no opinio n

other than to say that I agree with Mr . Wade that the word

MARTIN , a . "commissioner" has, by its association in Canada with officers o f
great companies exercising extensive powers, e. g ., the Commis -

sioner of the Hudson 's Bay Company, come to be understoo d

by the public in a corresponding sense, varying according t o

circumstances .
The appeal should be dismissed .

Appeal dismissed, Hunter, C.J., dissenting .

Jan . 21 . it appears to me upon all the authorities, that that is a perfectly good
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HALPIN v. FOWLER. (No. 1).

	

FULL COURT

Practice—County Court—Amendment of pleadings—Counter-claim, with-
drawal or abandonment of to bring action in Supreme Court—Discontin-
uance—Discretion .

In a County Court action to recover a balance of moneys due under a
mining agreement, defendant filed a dispute note containing a counter -
claim setting up breaches of the covenants and conditions of th e
agreement, and asking for damages . Subsequently defendant inti-
mated his desire to amend the dispute note and counter-claim as h e
had drawn them hurriedly in order to file them for the next sitting s
of the court. Plaintiff consented, and stated that as the dispute note
and counter-claim raised new issues which he could not plead as a
counter-claim he wished to amend . Defendant agreed, on condition
that he could file an amended defence and counter-claim, but subse-
quently, on the same day, further intimated that the action ought to
be transferred to the Supreme Court, and asked plaintiff to consent t o
such transfer . Plaintiff declined, and defendant forwarded the dis-
pute note, omitting the counter-claim for which at the same time h e
issued a writtn the Supreme Court, and sent to plaintiff a discontin-
uance of the counter-claim in the County Court . Plaintiff replied
that it was on account of the counter-claim that he had amended th e
plaint and added to the claim a claim for damages . At the trial in
the County Court defendant moved for leave to withdraw the counter -
claim, stated he was not prepared to offer any evidence in support of
it, and produced the correspondence . The motion was dismissed :

Held, that the trial judge was wrong in that (1 .) there was no counter-
claim before him to deal with .

(2.) That the arrangement arrived at was the ordinary consent to amend
pleadings as the solicitor may be advised, and that the essence of suc h
an arrangement is that the parties are to begin de novo .

(3.) That defendant had the right, if he chose, to discontinue the counter-
claim and select his own forum .

(4.) That the proper course in the circumstances was that each part y
should withdraw the amended pleadings and that each should be lef t
to his rights as they existed before the pleadings were delivered .

Per MARTns,J., (dissenting) : Since the counter-claim was originally prop-
erly on the files it was incumbent upon the defendant to spew tha t
it had been got rid of either by the method provided by the rules or by
consent .

APPEAL from a ruling of FoRIN, Co . J., in an action tried be- Statemen t

1907

Jan . 21 .

HALPI N
v .

FowLER
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fore him at Kaslo on the 22nd of August, 1906. The facts suffi-

ciently appear in the headnote .
The appeal was argued at Vancouver on the 19th of November ,

1906, before HUNTER, C .J ., MARTIN and MORRISON, JJ .

442

FULL COURT

190 7

Jan . 21 .

HALPI N

FOWLER R . M. Macdonald, for appellant : Apart art altogether from th e
agreement there is no reason why defendant should not be
allowed to withdraw his counter-claim if he comes forward
promptly . In an inferior court, leave should be granted as of
right. And so when a plaintiff amends his plaint, the defendan t
ought to be entitled to amend his defence as he may be advised .
Necessarily the dispute note is part of the defence . As to the
distinction, between a cross-action and a counter-claim see Neck

v . Taylor (1893), 1 Q.B. 560 ; Sykes v . Sacerdoti (1885), 1 5
Q.B .D. 423 . As to bringing the claim in the Supreme Court ,
see Webster v . Armstrong (1885), 54 L.J., Q.B. 236. Power to

Argument
amend, when it is unrestricted, implies power to discontinue :
Bourne v. Coulter (1884), 53 L.J ., Ch . 699 .

Davis, K.C., for respondent : Bourne v. Coulter, supra, is

distinguishable. A party cannot abandon a counter-claim so as

to bring an action on it again . Amendment is quite differen t
from abandonment. The counter-claim arises out of the same
matter as the action, which is founded on a certain agreement,
and the court will not allow defendant to abandon his counter -
claim to enable him to bring another action in another court .
He must abandon it altogether. There can be but one action
and one trial on the same matter, and the judge has discretio n
to permit him to abandon. Defendant should have applie d
earlier, and before the pleadings were closed ; and before trial .

The intention of the correspondence was to amend the disput e

note .end counter-claim ; not to amend the dispute note and drop
the counter-claim .

Macdonald, in reply .
Cur . adv. valt.

21st January, 1907 .

HUNTER, C.J . : At the hearing I was of the opinion that
this appeal should be allowed .

HUNTER, C.J . The appeal is from the dismissal of a counter-claim by the

learned judge of the County Court of Kootenay under the
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following circumstances. The plaintiff filed a plaint claiming FULL COURT

to recover the sum of $562.40 as being the balance of moneys

	

190 7

due under the terms of an agreement for his labour in extract- Jan . 21 .

ing ore from a portion of the defendant's rnineral claim . The

	

--
HALPI N

defendant filed a dispute note, which besides denying the claim,

	

z .
set up breaches of several of the covenants and conditions of the FOWLE R

agreement ; and the dispute note also contained a counter-clai m
for damages for breach of covenants to open and maintain i n
good repair, and to work the premises in a good and miner-like
manner to his satisfaction . This dispute note was filed on th e
12th of July, and on the 16th of July the defendant's solicito r
wrote to the plaintiff 's solicitor stating that he desired to amen d
the dispute note and counter-claim as he had drawn them in a
hurry to deliver them in time for the next sitting of the court .
The plaintiff 's solicitor answered on July 18th that he wa s
agreeable to the other filing such amended defence as he might
deem expedient, and stating that he wished to amend the plain t
as the defence and counter-claim raised issues which should b e
disposed of, and which he could not plead as a counter-claim t o
the other's demand, and asked the other's consent to the amend-

ment without an order .
To this the defendant's solicitor replied on the 19th consent-

ing to the plaintiff 's solicitor amending the plaint as he migh t
be advised, he himself to have liberty to file an amended defenc e
and counter-claim, and asking that the amended plaint be HUNTER, C .J .

delivered as soon as possible as the time was fixed for the 1st o f
August and he would have to confer with his client after
receiving the plaint . On the same (lay the defendant's solicito r
wrote another letter stating that it occurred to him that th e
action ought to be transferred to the Supreme Court, giving hi s
reasons, and asked if the plaintiff's solicitor would consent. On
the 25th of July the plaintiff's solicitor filed his amended plaint.
On the 26th, owing to a letter from the plaintiff's solicitor stat-
ing that he was ill, the defendant's solicitor wrote that he woul d
have the trial postponed, and again asked if he would consen t
to the transfer to the Supreme Court . This request was again
repeated on the 30th . On August 1st, the plaintiff 's solicitor
wrote that he could not consent, giving his reasons . On the 2nd
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FULL COURT the defendant's solicitor replied that he would not move without

1907

	

the consent, and enclosed his amended dispute note which di d

Jan . 21 . not include any counter-claim, and a cheque for the amount o f

the plaintiff 's claim. To this the plaintiff's solicitor wrot e
HALPI N

v,

	

inquiring whether the cheque was also meant to settle th e
FOWLER counter-claim. The defendant 's solicitor replied that he ha d

started an action in the Supreme Court in respect of the counter -

claim, and stated that he thought the plaintiff's solicitor woul d
understand from the amended defence that he did not propose

to proceed with the counter-claim in the County Court . On the

7th of August the plaintiff ' s solicitor wrote stating that he would

oppose any application to withdraw the counter-claim out of th e
County Court and would move to have it dismissed . On the

9th, the defendant 's solicitor replied that he considered tha t
under the arrangement he had the right to drop the counter -

claim, and in order to put the matter beyond question enclose d
a discontinuance. On the next day the plaintiff's solicito r
acknowledged receipt of the discontinuance, and stated tha t

it was on account of the counter-claim that he amended the
plaint, and added a claim for damages to the claim for debt ,

and that his understanding was that the counter-claim was no t

to be dropped but amended . To this the defendant 's solicitor

replied that owing to the misunderstanding lie was willing that

the plaintiff's solicitor should take the cheque in satisfaction o f
HUNTER, C .J . the claim for debt, and amend the plaint by withdrawing th e

claim for damages, and counter-claim for the same in the

Supreme Court, in other words, that he should receive the ful l

amount claimed in the original plaint . The plaintiff's solicito r

did not accept this proposal, and the defendan t's solicitor move d
at the trial for leave to withdraw the counter-claim, bringing

the correspondence before the learned judge, and stated that h e

was not prepared to offer any evidence in support of it, which

motion was dismissed and on motion by the plaintiff 's solicitor

the counter-claim was dismissed with costs .

In so dealing with the matter, I think the learned judge wa s

wrong for a variety of reasons . In the first place, there wasp n o

counter-claim before him to deal with . The parties had by

consent substituted new pleadings for the original ones, and al-
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though it is true that amended pleadings may not be filed in the FULL COURT

County Court without leave of the judge, the new pleadings

	

1907

were merely irregular and not nullities, so that the judge could Jan. 21 .
not disregard them ex mero motu suo, but could set them aside

HALPI N
only on motion by one of the parties . Nor can it be said that be-

	

v .

cause Mr. Macdonald asked leave to withdraw what did not exist, FOWLE R

that that gave the judge any jurisdiction, because as has ofte n
been said, it is the judge's business to see through fallacies .

In the next place, I do not see how it can be open to doub t
that the arrangement arrived at was anything else than th e
common every-day consent to amend the pleadings as the
solicitor may be advised . A counter-claim is just as much part
of the defendant 's pleading as his defence, and it might just a s
well be argued that a solicitor could be held to a particula r
paragraph of his defence as that he could be held to his counter -
claim. The essence of such an arrangement obviously is tha t
the parties are to begin de novo, and that the former pleadings
are to be treated as wiped out .

In the next place, I cannot understand why a solicitor should
be held to a pleading which he at once notifies the other sid e
was filed without full consideration, and in a hurry to get the
pleading in in time for the next sitting of the court when it i s
not pretended that there was any 7nala fides, or that any legal
prejudice had been occasioned to the plaintiff which could not
be compensated for by costs .

	

HUNTER, C .J .

Then I am unable to follow Mr . McAnn's reasoning when h e
says he was prejudiced by the dropping of the counter-claim .
Surely the defendant had the right, if he chose, to discontinu e
the counter-claim and seek his own forum as the law allowed hirn
to do, in which ease the plaintiff could have filed any counter -
claim that was open to him .

Then again, seeing that the parties were not ad idern, I fai l
to see the justice in Mr. McAnn being permitted to avail himsel f
of the benefit of the agreement, and at the same time insis t
on the defendant being held to his own interpretation of it t o
the defendant 's disadvantage. It must be obvious that the
proper course under such circumstances was that both should
withdraw their amended pleadings, and that each should be left
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FULL COURT to his rights as they existed before they were delivered .

1907

	

Then again, I could understand the case being tried on eithe r

Jan. 21 . the original or the amended pleadings, although irregular ; but i t

is somewhat novel to try it on an amended plaint which intro-
HALPIN

v .

	

duced a new cause of action, and the old dispute note, althoug h
FOWLER an amended dispute note was before the court and not moved

against .
Other reasons might be given, but I think these are sufficien t

to dispose of this appeal, which should be allowed with costs,

with a declaration that there was no counter-claim before th e
HUNTER, C .J . learned judge for adjudication, while neither party should get

any costs below .
The learned judge gave its his reason for dismissing th e

counter-claim that there should not be multiplicity of actions ,

but I observe that in this action there has been multiplicity o f

appeals.

MARTIN, J . : In my opinion, we would not be justified in set-

ting aside the order made by His Honour . The case to me i s

clear, and it is that since the counter-claim was originally prop-
erly on the files, it was incumbent on the defendant, when th e

MARTIN, J .
day of trial came, to shew that it had been got rid of, either b y

the method provided by the rules (which was not done) or b y

consent. So far as the alleged consent is concerned, I think th e

correspondence does not support the defendant 's contention, an d

therefore he must fail . The appeal should be dismissed .

SIORRISON, J . 1vIORRISON, J., concurred with HUNTER, C .J .

Appeal allowed, Martin, J., dissenting .
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HALPIN v . FOWLER. (No. 2).

Mining law—County Court—Mining jurisdiction—Working agreement o r
lease—Use of timber on claim—Ore-bins and tramway, right to use of .

Defendant, by an agreement under seal, purported to lease to plaintiff a
portion of a quartz mine, the plaintiff covenanting, inter alia, to open
and maintain in good repair 100 feet of No . 6 level from the mouth in -
wards, to remove all broken ore and to sort out and preserve for ship-
ment such material as could be profitably sorted, to place all concen-
trating ore on the dump as directed by defendant, to work the demise d
area in a good and miner-like manner to the satisfaction of th e
defendant and to insure by means of timbering, etc ., as required b y
defendant, the safety of the workings and their permanency . Defend-
ant was to receive the returns from all ore shipped, first making certai n
deductions, to keep certain percentages from the amounts received ,
and pay the balance to plaintiff :

Held, that these provisions constituted a contract merely to win the ore
for a sliding percentage of the returns, and was not a lease .

Plaintiff claimed damages for being prevented by defendant from using th e
timber on the claim in his operations under the agreement, for tearin g
up and removing the ore-track and trestle which were alleged to b e
the only means for working the ore, and also for preventing plaintiff
from using certain ore-bins and a track in connection with same at th e
mouth of the level :

Held, that as the agreement was silent concerning the use of the timber ,
track, trestle and ore-bins, it should have been left to the jury to fin d
whether there was a distinct collateral agreement concerning thes e
matters, and if so, what it was .

A PPEAL from a judgment of FoRIN, Co. J., in an action trie d
before him and a jury at Kaslo, on the 23rd of September, 1906 .

The appeal was argued at Vancouver on the 19th and 20th o f
November, 1906, before HUNTER, C .J ., MARTIN and MORRISON, JJ .

W. A . Macdonald, K.C., for appellant, on the construction of the
lease, cited Midland Railway Co. v . London and North-Western
Railway Co . (1866), 15 L.T.N.S . 264 ; Churchward v . The Queen

(1865), L.R. 1 Q .B . 173 at p . 195. Plaintiff, to succeed, must satisfy
the court that the necessity for these rights was absolute for hi s
purposes under the lease . He cited The Earl of Cardigan v .

FULL COUR T

190 7

Jan . 21 .

HALPI N

V .

FOWLE R

Statemen t

Argument
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That refers to the manner of working. He must provide hi s
FOWLER own powder and tools and therefore his own timber . There is a

covenant that he is to timber . If it had been contemplated b y

the parties that he was to have the timber off the claim, the y

would have said so. The right to take timber is not necessary

to the lease, and therefore cannot be implied ; if such right doe s
exist it is appurtenant to the whole claim, but not to a portion o f

the mine when sub-leased : Archibald v. The Queen (1891), 2

Argument Ex. C.R. 374.
Davis, K.C., for respondent : The finding of the jury is con-

clusive. These rights go with the lease, although they are no t

specifically mentioned . The business of mining involves putting

timber into the mine in accordance with the proper and regular

way of mining : see Jones v. Hunter (1896), 1 N .B. Eq. 250 ;

Woodfall on Landlord and Tenant, p . 150 .

Macdonald, in reply : There is no such condition here as ther e

was in Jones v. Hunter, supra.

21st January, 1907 .

HUNTER, C .J . : The amount involved in this appeal is no t

large, but the principles are important. The defendant entere d

into an agreement under seal with the plaintiff, whereby he pur-
ported to lease a portion of a quartz mine to the plaintiff, th e

term commencing November 22nd, 1905, and ending June 30th ,

1906 ; and among other covenants entered into by the plaintif f

were covenants to open and maintain in good repair one hun-

dred feet of No. 6 level from the mouth inwards ; to remove al l
HUNTER, C.J . broken ore, and to sort out and preserve for shipment such

material as could be profitably sorted, and place all concentratin g

ore on the dump as directed by the defendant, to work the are a
in a good and miner-like manner to the satisfaction of th e

defendant, and to insure by means of timbering, or stowage o f

waste, or both, as required from time to time by the defendant, th e

safety of the workings and their permanency, etc . The plaint,

448
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FULL COURT Armitage (1823), 2 B. & C. 197. The implied power given in

1907

	

the mining lease is a reasonable access to the demised premise s

Jan . 21, to get out the mined product .

[MARTIN, J . : He is to do the work in a miner-like manner . ]

Cur. adv. volt .
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among other things, seeks to recover damages from the defend- FULL COUR T

ant for preventing him from using the timber on the surface of

	

1907

the claim to do his timbering, for tearing up and removing the Jan. 21 ,

ore-track and trestle, alleged to be the only means provided for
HALYIN

working the ore in question, and also for preventing the plaintiff

	

v.
FOWLE R

using the ore-bins and track in connection therewith at th e

mouth of said level .

The defence was that the agreement or lease gave none of th e

rights contended for, and denied doing anything which prevented

the plaintiff from carrying out his contract .

The learned judge held as a matter of law that the plaintiff

had all these rights under the instrument, and that he wa s

denied their enjoyment, and left to the jury only the computa-

tion of damages, which they assessed at $400.

In so dealing with the case I think he was in error . The first

thing to determine is the nature of the instrument . It is styled

an agreement, and then purports to lease

" For the purpose of mining and taking ore therefrom, that part of th e
property of the Whitewater Mines, Ltd ., described as follows : Beginning
at a point in the roof and at the mouth of number six level, thence west-
erly along the roof of No. 6 level 580 feet ; thence upward and due nort h
to the floor of No. 5 level ; thence easterly along the floor of number fiv e
level to the surface ; thence downward along the apex of the vein to poin t
of beginning, out of all of which area the lessor reserves a pillar six fee t
high up the dip from roof of number six level, excepting such openings a s
may be necessary to gain access to the ground above such pillar ."

	

HUNTER, C.J.

It will be observed that only the length and the height of th e
area to be mined is given, and nothing is said as to the width, s o

that there is no defined area qua land of which exclusive posses-

sion is given . If, on the other hand, it is intended to demise th e

ore as it lay in situ for a certain distance and height of the lode ,
nothing would have been easier than to say so. But it is evident

from the other portions of the instrument that the property i n
the ore was not intended to be given to the plaintiff, as he is t o

"sort out and preserve for shipment such material as can be
sorted to a profitable grade, and place all concentrating ore o n

the dump, as shall be directed by the lessor, such concentrating
ore to become the property of the lessor " ; and also " to remove

to Whitewater station, the ore prepared for shipment, load the
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FULL covaT same into cars, and, using all diligence in this respect, ship suc h

1907

	

ore to such consignees as the lessor may, from time to time

Jan . 21 . direct, handing to lessor at the time of shipment a copy of th e
shipping bill ." The defendant is also to receive the returns fro m

HALPIN
v.

	

all ore shipped, and is first to make certain deductions, and kee p
FOWLER certain percentages according to a scale from the amount s

received and then pay the balance to the plaintiff.
It seems to me that these provisions are inconsistent with th e

essential feature of a lease, whether of the land or the ore, i .e. ,
exclusive possession, and it is perhaps needless to say that th e

presence of words of demise does not of itself determine th e
question, but the instrument is to be taken as a whole : see e .g . ,
Taylor v. Caldwell (1863), 3 B. & S. 826. Further, the instru-
ment cannot be construed as a licence coupled with a grant, a s
the ore is always in the control of the defendant . It seems t o
me, therefore, that the instrument is essentially nothing mor e
than a contract to win the ore for a sliding percentage of th e
returns; and if this is so, then we need not concern ourselves with
any question about implied covenants for quiet enjoyment, ther e
being no express covenant of that sort in the document .

Now, the document is absolutely silent concerning the use o f
the timber, track, trestle or ore-bins which the plaintiff com-
plains he was prevented from using. That being the case, i t
should have been left to the jury to find whether there was a

HUNTER, c .a . distinct collateral agreement concerning these matters, and if so ,
what it was : see Lindley v . Lacey (1864), 17 C.B.N.S. 578, per
Erle, C.J., at p . 585 ; Taylor on Evidence, 10th Ed., s. 1,135 ;
Leake on Contracts, 5th Ed., pp. 125-6, and cases cited. Had
the jury found that there was no such agreement, then that would
settle the question as regards the timber . But as regards th e
track, trestle and ore-bins, they should then have been furthe r
asked whether the acts complained of in relation to these thing s
materially prejudiced the plaintiff in the performance of his con-
tract, it being at the same time explained to them, if they foun d
there was no collateral agreement, that the plaintiff had no legal
right to the maintenance of the status quo in respect of thes e
appliances, and that he could not complain if other facilitie s
equally advantageous were provided . As I think for these
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reasons that there ought to be a new trial, it would not b e

advisable to comment on any of the evidence .
The appellant should have the costs of the appeal, and th e

costs of the former trial should abide the result .

MARTIN, J . : First, so far as the finding of damages is con-

cerned, no good cause has been shewn for interfering with th e

view the jury took of them, subject to the legal objection that

follows .
Second, as regards the learned trial judge 's ruling on the point

of law on the implied covenants in the lease relating (a) to th e

timber ; (b) to the tramway ; and (c) to the ore-bins, as com-

plained of in grounds 3, 4 and 5 of the notice of appeal .

As to (c), having regard to clause 3 and 9 of the lease, I thin k

the learned judge was right, for they distinctly contemplate th e

use of the ore-bins—the words " sort out and prepare for ship -

ment " in clause 3, and " remove to Whitewater station the or e

prepared for shipment, " etc., in clause 9 point to such user . The

case of Jones v. Hunter (1896), 1 N.B. Eq. 250 at p. 256, and the

authorities cited later, generally support my view on this head

and on the next one . As regards (b), the matter is not so clear ,

and I have some doubt about it, but not enough to disturb the

view of the learned trial judge, particularly when the amoun t

involved is so small, only $25 . Having regard to the circum-

stances, I think it may fairly be said that the use of the tram -

way for the purpose of the lessee getting timber into the min e

under his lease must necessarily be appurtenant thereto .

Then as to (a), the use of the timber . That raises a much

wider and more difficult question . The lessor here is himself th e
lessee of all this extensively developed property which we under -

stand is a Crown granted one, and therefore the owners have th e

" use of all the timber thereon, for the purpose of winning and

getting from and out of such claims the minerals contained

therein . . ": Mineral Act, Sec. 26, and there is no evidenc e

that the claim was located on land occupied under a timber lease ,

in which case the timber is reserved—section 45 . It is not in

evidence that the lessor is himself entitled to the timber, but hi s

counsel stated that it was assumed he was, and no objection was
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FULL COURT taken to the statement . Mr. Macdonald cited in support of hi s
1907

	

main contention against implication the following cases : Earl

Jan . 21 . of Cardigan v . Armitage (1823), 2 B. & C. 197 at pp . 324-7, 26
R.R. 313 ; Churchward v . The Queen (1865), L.R. 1 Q.B. 173 at

HALPI N
v .

	

pp. 194-5 ; Midland Railway Co . v. London and North-Western
FOWLER Railway Co. (1866), 15 L.T.N.S . 264 ; Archibald v. The Queen

(1891), 2 Ex. C.R. 374 and Hill v. Ingersoll Road Co . (1900), 3 2
Out. 191 at p. 201 .

The respondent's counsel conceded that if the case were being
tried in England he could not succeed, but asks for a differen t
judgment here on two grounds : (1.) that by our said Act the
timber is now a statutory appurtenance to a mine ; and (2.) that
the plaintiff has already given two leases of substantially th e
same area to the defendant, and that in working them he ha d
been allowed to use the timber without hindrance, and therefor e
the same course should be presumed here, and he should no t
have been prevented, as he undoubtedly was, from that user
under this third lease. But this is not the exact position, because
on p. 27 the plaintiff admits that the last lease he had was no t
from the plaintiff personally, but from the Whitewater Mines,
Ltd., though the plaintiff was manager thereof at the time . I
note that although the plaintiff's counsel cross-examined on on e
of these leases, full, or even necessary, particulars are not befor e
us of either of them, and the evidence being so indefinite on thi s

MARTIN, J. point (2.) I cannot safely found my judgment on it .
Then as to (1). Said section 26 in its latter part also extends

the said timber rights conferred upon Crown grantees to " th e
lawful holder by record of a claim . . . . during the con-
tinuance of his record, " but I fail to see that because the grante e
or lawful holder has certain statutory rights they necessaril y
enure to the benefit of his lessee, and also further descend to hi s
sub-lessee. No such custom in this Province was sought to b e
proved, and it certainly is not necessary for the working of mine s
such as the one in question, that it should be so . Where, as here ,
portions of the mine are leased to different persons all carryin g
on their operations simultaneously, including a portion being
worked by the lessor, it would not be even in the reasonable con-

templation of all concerned that they all should have an unfet-
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tered right to cut timber at discretion. I say this with every FULL COURT

respect to the contrary opinion of the learned trial judge, whose

	

190 7

large experience in a mining country gives weight to his view. Jan. 21 .

And at the same time I acknowledge I can imagine circumstances
HALPI N

where it would be a necessary implication that timber on the

	

v ,

claim should be cut by a lessee. The question is an interesting FOWLE R

one on which I cannot say I have as strong an opinion as I
should like, and the said unusual features of this lease render i t
more difficult to say what should be implied than in the case o f
a lease of an entire mine to one person, cases on which are to b e
found in the books, but they throw no light on the exact poin t
here, though I have vainly consulted many authorities for tha t
purpose, including those of the mining States of America .

The matter is still further complicated by the fact that man y
necessary things, even the use of the tunnel, are manifestly lef t
to implication in the meagre and one-sided lease now before us ,

which contains many covenants by the lessee but none by th e
lessor, so the rule of restricting the parties to their express agree-
ment cannot be wholly enforced : Aye v. The Philadelphia Com -
pany (1899), 20 Morr. 177 . A covenant for quiet enjoyment, for MARTIN, J .

example, must be implied, as well as for the right of entry :
Knotts v. McGregor (1900), ib . 432 ; and compare one not to mine
coal so as to injure the surface : Micicle v. Douglas (1888), 17
Morr . 137. There is also much to be said, especially in the form-
ative conditions of a new country, in favour of the opinion o f
the court in McNish v . Stone (1879), ib . 22, that a lease (there to
bore for an oil well) " must be construed with reference to th e
known character of the oil business, and the evident intention of
the parties. "

But the result in the present circumstances must, in my opinion ,
for the reasons first mentioned, be that the damages awarded ,
$125 on this head, for timber, cannot stand, and the appeal shoul d
be allowed to the extent of reducing the verdict by that amount .

MORRISON, J ., concurred in the reasons for judgment o f
HUNTER, C.J .

New trial ordered, Martin, J., dissenting .

MORRISON, J .
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IKEZOYA ET AL . v. CANADIAN PACIFIC RAILWA Y
COMPANY .

Appeal—Jurisdiction—Habeas Corpus--56 Geo . III., Cap . 100, Secs . 3 and
4—Order discharging prisoner—Immigration Act, R .S .C . 1886, Cap .
65 ; 1902, Cap . 14 — Proclamation issued pursuant to — Effect of —

Appealability from decision of immigration officer—Supreme Court Act ,
B .C. Stat . 1903-4, Cap . 15, Sec . 86 .

A proclamation was issued and published in the Canada Gazette, empow-
ering the Minister of the Interior, or any officer appointed by him fo r
the purpose, in pursuance of the amendment to the Immigration Act,
1902, Cap. 14, to prohibit the landing in Canada of any immigrant or
other passenger suffering from any loathsome or infectious disease ,
and who, in the opinion of the Minister, or such officer, should be so
prohibited :

Held, on appeal (affirming the order of MORRISON, J .), that the statute an d
the proclamation issued thereunder, merely authorizes the deportatio n
of the diseased person ; that it does not take away the right of the
court to decide the question of fact on a proper application, and th e
judges are bound to inquire into the matter on an application for
habeas corpus .

Parliament not having made the examination by the immigration officer
final, the statute is not to be construed as ousting the jurisdiction o f
the court to examine into the legality of the detention on a proper
application .

Effect of Cox v . Hakes (1890), 15 App . Cas . 506, discussed .

APPEAL from an order made by MORRISON, J ., at Vancouver ,

on the 31st of October, 1905 . Plaintiffs were four Japanes e

passengers from Yokohama to Vancouver . On arrival at th e
latter port, they were inspected by the medical officer of the
Immigration Department, who concluded that three of the m
were suffering from trachoma, but were permitted to land fo r

treatment. After a certain time, the officer decided to depor t
them, three of them on account of the disease, and the fourth ,

a child of one of the others, on the ground that it might becom e
a public charge owing to the condition of its eyes . The evidence

of three medical practitioners was produced on the applicatio n
to the effect that the plaintiffs were not then suffering from an y

FULL COURT

1907

Jan. 21 .

I%EZOY A
v.

C. P . R .

Statement
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contagious disease, and on this evidence MORRISON, J., ordered FULL COURT

their release from custody. They then departed and at the time

	

190 7

of the appeal, their whereabouts was unknown . The Dominion Jan . 21 .

Government appealed on the construction of the amendment to
IKEZOY A

the Immigration Act in 1902, and the proclamation issued pur-

	

v .

suant thereto, advancing the contention that the finding of the C . P. R .

officer appointed by the Minister of the Interior was final, an d

was not reviewable by the court .

The appeal was argued at Victoria on the 8th of January ,

1907, before HUNTER, C.J ., IRVING and CLEMENT, JJ.

Davis, K.C., in support of the appeal, referred to the Procla-

mation, Canada Gazette, Vol . 36, p . 495, and Cox v . Hakes (1890) ,

15 App . Cas . 506 . We cannot ask the court to reverse the find-

ing of fact by the learned judge below. The question is one o f

jurisdiction ; whether the decision of the Minister of the Interior ,

or his officer, is reviewable by a judge of this Court.

Macdonell, contra, cited Ex parte Beeching (1825), 4 B . & C .

136 ; Paley on Convictions, 8th Ed„ 436 ; United States v. Jung

Ah Lung (1888), 124 U.S . 621 . In any event we have our rights

absolutely under the Habeas Corpus Act. The respondents her e

have been found not suffering from the disease alleged and there -

fore are not rightly liable to detention .

	

Argumen t

Davis, in reply, referred to Nishimura Ekiu v . United States

(1891), 142 U.S. 651 . The whole matter is left to the opinion of

the Minister of the Interior to judge whether a person come s

within the operation of the proclamation .

[HUNTER, C .J . : What have you to say as to the applicatio n

of this provision to British subjects returning to Canada ? ]

It is of course a great hardship that anyone should be sent ou t

of the country on account of disease, if he is not suffering. This

proclamation leaves the matter in the hands of the Minister o f

the Interior, and if the Government make a mistake, the only
effect is the great hardship which is inflicted .

[HUNTER, C.J . : Does that deprive him of access to th e

courts ?]

	

Cur. adv. volt .
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HUNTER, C.J . : On the argument at the original hearing I
was of the opinion that the decision in Cox v. Hakes (1890), 1 5
App. Gas. 506, was not conclusive as the appealability of an orde r
for discharge in habeas corpus, and after consideration I remai n
of that opinion .

I think there is an essential difference between the Imperia l
Act on which Cox v . Hakes was decided, and our own Suprem e
Court Act, the former Act merely constituting a Court of Appea l
to hear appeals from any judgment or order save as otherwise
provided ; while in addition to a jurisdictional section creatin g
the Full Court, our Act contains an express provision by whic h
an appeal shall lie from every judgment, order or decree mad e
by the court or a judge, excepting certain specified classes o f
orders, of which the order made in habeas corpus is not one .

The danger of applying a decision on an older statute to on e
of a similar, but not identical character, has been often pointed
out, notably by Jesse], M.R., in Hack v. London Provident Build-
ing Society (1883), 23 Ch. D . 103 and in Ex parte Blaiberg, ib .
254 at p . 258 ; and in the case of an enactment which is evi-
dently intended to be a code, the code should be allowed to spea k
for itself : see Bank of England v. Vagliano Brothers (1891) ,
A .C. 107 ; Robinson v. Canadian Pacific Railway Co . (1892) ,
A.C. 481 .

HUNTER, C .J . The majority of the Lords overruling the Court of Appeal i n
Cox v . Hakes, felt themselves at liberty to read into the claus e
constituting the Court of Appeal an implication that the judg-

ments and orders from which the court was to hear appeals wer e
to be inherently appealable, and as they considered that order s
for discharge were not inherently appealable, and that there wa s
no recorded instance where they had ever been appealed against ,
that it was not intended by the statute to confer jurisdiction to
entertain appeals from such orders . But I am at a loss to under-
stand how such reasoning can be applied to an enactment which
in terms makes all orders appealable with a few exceptions.
If one were asked to draft a general comprehensive appeal clause
which would include such orders, I do not see how one could us e
language more clear or more comprehensive than that found in
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the statute ; and to accede to the respondents ' argument would FULL, COURT

be to substitute the conclusion of the Lords as to the meaning of

	

1907

a statute of doubtful import for the plain and unambiguous Jan . 21 .

language of our own code .
IxEZOY A

So far as concerns the argument that there is a difficulty about

	

v .

making an effective order, I see no good reason why the court C . P . R .

should not make an order that the person discharged, whethe r
before the court or not, be remanded to the custody out of which

ex hypothesi he should not have been taken, and leaving suc h
order to be executed by the sheriff, or any other officer of th e

court who may be available. Of course if the person is not within
the jurisdiction, the order cannot be carried out, but I do not see

what bearing that circumstance can have on the construction of
a plain and unambiguous enactment. In the particular case th e

court may not make the order for remand if it is for any reason
clear that it would be futile, but that has nothing to do with th e

question of the competency of the appeal .
With regard to the question as to whether the persons appre-

hended were in fact suffering from disease, it was conceded tha t
it was impossible to successfully assail the learned judge ' s con-

clusion, and the only other question argued was as to the validity
of the order in council which purports to empower the Ministe r
of the Interior, or any person nominated by him, to pass on th e
immigrant's condition. The statute merely authorizes the

deportation of the diseased person, and there is nothing in it HUNTER, C.J .

which takes away the jurisdiction of the court to decide th e
question of fact on a proper application, and the judges are boun d
to examine into the matter on an application for a habeas corpus .

While it is not perhaps necessary to say that the order in counci l
is pro tanto ultra vires, and while it may be conceded that th e
only rational way of working out the provisions of the statute i s
by means of medical examination, it is clear that Parliament ha s
not made such examination final and conclusive, and has no t
barred the immigrant from applying in the ordinary way to th e
courts for relief against erroneous decisions of the immigratio n
officers.

I therefore think the appeal should be dismissed .
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illegally detained, whether under pretext of public or private
C . P . R . authority, or under no pretext at all . To the superior courts o f

the sovereign has been committed the power of determinin g
the question whether or not a person is properly detained .
Every day instances of the exercise of this power are to be foun d
in the issue of the writ to keepers of the gaols to bring up a per -
son committed by a magistrate, or a person held for extradition :
In re Castione (1891), 1 Q .B. 167 ; or, this is rarer, where a per-
son is detained illegally in military custody : Ex parte Hall
(1887), 19 Q .B .D. 13 ; or, on the ground of lunacy : Rex v. Tur-

lington (1761), 2 Burr . 1,115 ; The Queen v. Finder ; In re
Greenwood (1855), 24 L .J., Q.B. 148, to determine whether
the functionary committing or holding the applicant has
authority to commit or hold .

In all these cases the court will make an inquiry as to the pro-

priety of the detention ; sometimes the ground of complaint i s
want of authority on the part of the person making the order ,
or it may be alleged (as in this case) that the detention i s
made altogether without cause, that is to say, that the officer t o
whom is delegated the duty of making the examination of th e

IRVING, J . suspected persons has made a mistake .

The applicants for the writ in the present instance were exam-
ined by doctors, other than the Government health officer, an d
upon the evidence of these doctors MORRISON, J., came to th e
conclusion that the applicants were not suffering from any o f
the diseases mentioned in the Act, and therefore ordered them t o
be discharged .

This appeal was taken from that decision . It was first of al l
objected that as the men had been released, there was no appeal ,
but for the reasons given during the argument and since set ou t
in the judgment just read, I agree that we have jurisdiction .

Then it was said that by the proclamation, the power of deter -
mining whether or not the applicants came within the Act wa s
for the Minister of the Interior or his officer to determine, an d

FULL COURT IRVING, J. : As the decision in this case concerns the libert y
1907 of the subject, I wish to add a few words . The object of the wri t

Jan. 21 . of habeas corpus is the protection of the liberty of the subjec t
by affording a practical means of effecting the release of persons
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that the decision was not reviewable by this Court. The procla- FULL COUR T

mation goes beyond the Act, and insofar as it exceeds the statute

	

190 7

it is ultra vires . As to so much of the proclamation as is within Jan. 21 .

the statute, I cannot find anything which purports to take away
I%EZOY A

the jurisdiction of this Court to examine into the causes of the

	

v .

detention of any person held under the authority thereof. There is C. P . R .

very strong presumption against the intention of Parliament t o

interfere with the vested rights of the subjects or to disturb th e

existing jurisdiction of the superior courts. As the Act does
not contain any expression that the writ was not to issue to

examine into the causes of detention of a person held by a n
officer under this Act, I think the power still remains with this

IRVING, J .

Court and that the learned judge had jurisdiction .
I think it proper to add that having regard to the inconveni-

ence and danger which would result from the issue of the wri t
on a groundless application, a very strong case should be mad e

by the applicant before the rule is allowed to go : see Rex v.

W. Clarke (1762), 3 Burr . 1,362 .

CLEMENT, J . : Counsel for the appellants in these three case s

frankly admits that he cannot ask this Court to reverse th e
finding of fact by my brother MORRISON, viz. : that the three

Japanese in question were not suffering from disease within the

statute ; and he rests his case solely upon the contention that th e

learned judge had no right to inquire into the truth of the facts
set forth in the return to the writ of habeas corpus, viz . : that

they were so suffering. The short answer to this contention is
that section 3 of the Habeas Corpus Act of George III ., expressly

provides that " it shall be lawful for the Justice or Baron before
CLEMENT, J .

whom such writ may be returnable, to proceed to examine into
the truth of the facts set forth in such return, by affidavit or b y

affirmation . . . . and to do therein as to justice shal l

appertain . " The fact necessary to warrant deportation unde r

the statute in question is that the person to be deported shoul d
be suffering from disease as therein mentioned ; not that som e

particular official should have declared him to be so suffering .
Parliament has not yet gone to that length .

The appeal should be dismissed with costs .
Appeal dismissed .
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BLUE AND DESCHAMPS v. THE RED MOUNTAIN
RAILWAY COMPANY .

Railway right of way, what constitutes—Damages by fire caused by sparks
from locomotive—Railway Act—Dom . Stat . 1903, Cap . 68, Sec . 239 .

Jury—Non-direction—Misdirection .

Where a railway company cleared a right of way, but had not filed an y
plans of same under either the Dominion or Provincial Railway Acts ,
and, in an action for damages caused by fire alleged to have been se t
alight by sparks from one of their locomotives, contended that the
right of way must be considered to be confined to the road-bed itself :

Held, that it must be considered that the company have occupied the ful l
statutory allowance.

Held, also, following Spencer v. Alaska Packers Association (1904), 35 S .C .R .
362, that non-direction is not a ground for a new trial unless it causes a
verdict against the weight of evidence ; and in this case, the only non-
direction specifically complained of being that the jury should have
been charged that a certain point was not within the railway right o f
way, and there being no evidence on which the jury could find tha t
such point was within the right of way, the learned judge would no t
have been justified in charging to that effect .

The jury, after answering several of certain specific questions, gave a gen-
eral verdict of $18,000, in objection to which section 239 of the Dominion
Railway Act was set up on appeal :

Held, that there being a finding that the defendant Company left inflam-
mable material on their right of way, the section could not be invoked ,
as the limit only applies where there is no negligence .

APPEAL from the judgment of MORRISON, J ., in an action
tried before him and a jury at Rossland on the 8th, 9th, 10th ,

11th and 12th of May, 1906 .

The facts on which the decision of the Full Court turns ar e
set out in the reasons for judgment.

The appeal was argued at Vancouver on the 6th, 17th and 18t h

of November, 1906, before HUNTER, C.J., IRVING and MARTIN, JJ .

A. H. MacNeill, K.C., for appellant (defendant Company) .

J. A . Macdonald, K.C., and Hamilton, K.C., for respondent s

(plaintiffs).
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21st January, 1907 . FULL COUR T

HUNTER, C.J. : Jury action to recover the value of timber,

	

1907
cordwood, tram roads, bridges, etc., destroyed by fire alleged to Jan. 21 .
have been started on or near the defendants' right of way from

a locomotive belonging to the defendants .

	

BLUE

A number of questions were submitted to the jury after hear-

	

RE D
MOUNTAI N

ing counsel, of which they answered only the following four, Ry . Co .

viz . :
" (5.) Is the rocky bluff mentioned in the evidence within the right of

way of the defendants ? Yes .
" (6.) If you find that the fire which was burning on the upper side of

the track on August 23rd and 24th was set by locomotive No . 9, at wha t
point did such fire commence? On the rocky bluff .

"(7 .) Was the fire on the St . Louis mineral claim set by sparks fro m
the fire which originated near the railway ? Yes .

" (8.) Were the defendant Company guilty of any negligence ? If so ,
in what did such negligence consist? Yes ; in leaving inflammabl e
material on the right of way . "
But they also found a general verdict for the plaintiffs for $18,000 .

The learned counsel for the appellant Company strenuousl y
contended that the jury could not reasonably find that the fir e
which caused the damage originated from the fire which indisput -

ably started on or near the right of way, but we were all of
opinion at the hearing that the verdict could not be set aside on
that ground and it only remains to consider the other objections .
The first one was that the jury were wrong in finding that th e
rocky bluff on which the fire was started was within the right of HUNTER ,

way, and it was contended that as the Company had never filed
any plans of their right of way, either at Victoria or Ottawa, th e
right of way must be considered to be only the road-bed itself.
This of course would mean that the road-bed would be of vary-

ing width, that it would be wider where there was an embank-
ment than where it was on level ground, which would see m
unreasonable, as it would not provide the necessary room o r
facilities to maintain the road-bed or to make changes or repairs .
Suppose, for instance, that it was found necessary to put a cul-
vert under an embankment, would not the Company be the firs t
to object if it were told to confine its operations within the " to e
of the slope ?" Again, it is obvious that it is expedient, especi-

ally in the case of mountain roads, to take the full statutory
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FULL COURT allowance, as it is often found necessary or advantageous to shif t

1907

	

the road-bed a few feet either way for the purpose of alterin g

Jan . 21 . grades or curves, as well as to make provision for establishin g

turnouts and switches as the traffic develops . 'Moreover, speak -
BLU E

v,

	

ing generally, it is plain that the due protection and maintenance
RIM

	

of the track would be practically impossible if the right of wa yMOUNTAIN

R I* . Co . were confined to the road-bed itself, and it must also be plain

that the obligation to fence would be made unnecessarily
awkward unless a uniform width were taken. But there wa s
some evidence that the Company never considered that its righ t
of way was limited to the road-bed itself, as Morgan, the super-

intendent of both the Canadian and American portions of th e
system, admits that the American end of the right of way is 200
feet wide where it turns through Government land, and 100
where it has been purchased ; and Renwick, P .L.S., says he sur-

veyed the right of way in question, and that he marked out 10 0
feet on each side of the centre line, but he did not get his instruc -
tions from the defendant Company . Suppose, however, we dis-
regarded all this, then the Company, who alone had knowledg e
of the matter, left the jury in the dark and put them in the
dilemma of choosing between the proposition that the right of
way was confined to the road-bed, and the more reasonable one ,
having regard to the circumstances, that they had taken, or a t
all events had occupied, the full statutory allowance .

HUNTER, C .a . Then as to the jury's finding that the place where the fir e

started was within the right of way : there does not seem to
have been the care taken in measuring the distance that there
ought to have been, but one witness, Rolf, swears that he too k
the measurement of the place which Curry pointed out, an d

found it to be 53 feet 8 inches following the slope of the groun d
from the track, by which it appears he meant the nearest rail ,
and gave it as his judgment that it was about 48 feet on th e

level . He also took a line through three points on the edge of
what appeared to be the cleared right of way, the two point s
furthest from each other being 456 feet apart, and the three
points being respectively 52, 45 and 53 feet distant from th e

centre of the track, and found the place in question to fall be-
tween a line joining these three points and the track, and while
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no doubt more satisfactory measurements could have been made, FULL COURT

still I cannot say that this evidence, coupled with the view, was

	

190 7

not sufficient to enable the jury to find as they did .

	

Jan . 21 .
It was also argued that there was misdirection, and while

BLU E
certain passages of the charges might be open to objection if

	

v .
RE Dtaken by themselves, it is familiar law that the judge 's charge is MOUNTAI N

not to be minutely criticized, and that too much stress is not to RY . Co .

be laid on isolated passages if the charge as a whole puts the

case fairly before the jury . For instance, the learned judg e

said :
" You viewed that locality ; it is for you to say whether, even disregard -

ing all the evidence you heard, whether that fire had come over from th e
fire which had worked up from the Red Mountain railway, whether i t
could possibly or probably have leaped over and did come to the groun d
very near the St . Louis buildings . Whether the fire which burned al l
these limits was a continuation of that fire which started down there s o
small and innocently at the Red Mountain track. It is for you to say
whether you can determine that for yourselves, regardless of what was sai d
for or against . If you cannot decide from your own inspection, then yo u
must call to your assistance the oral testimony, the evidence of those whom
you have heard ."
But the very next sentences prevented the jury from getting a
wrong notion of what he meant :

"Do you believe that the evidence which you heard on behalf of th e
plaintiffs with respect to that fire having jumped is conclusive ? Do yo u
on the other hand believe the evidence of the defendants that it was a
physical impossibility that that space could have been jumped, under th e
conditions of this draw, and the high wind ; a voluminous fire with a lot HUNTER, C .J .

of material carried in the air . Applying your own common sense and ex-
perience and knowledge of fires, and what you have heard, and the condi-
tions prevailing during a large conflagration, are you prepared to say tha t
it was impossible that this Jumbo fire should have extended over and don e
the damage to the plaintiffs' timber ?" etc .

Then it was urged that the learned judge virtually assumed
throughout his remarks that the rocky bluff was within the righ t
of way, but I think it is evident that he used the term " right

of way " as a convenient expression to describe the strip of lan d
over which the Company had been either exercising acts o f
ownership or availing itself of its statutory powers in respect o f
clearing the timber, and it must be remembered that he was lef t
in the dark just as much as the jury .as to what was the rea l
right of way. At any rate, in question 5 he left it explicitly to
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FULL COURT the jury to find as a fact whether or not the rocky bluff wa s

1907

	

within the right of way .

Jan . 21 .

	

As to the objection that there was non-direction, it is well -

BLUE

	

settled that this is not a ground for a new trial unless it cause s
v .

	

a verdict against the weight of evidence : see Ford v. Lacey
RE D

MOIINTA7N (1861), 30 L.J ., Ex. 351 >; The Great Western Railway Compan y
RY . Co . of Canada v. Braid (1863), 1 Moore, P .C .N.S . 101 ; Spencer v .

Alaska Packers Association (1904), 35 S .C .R. 262 ; and the onl y

non-direction specifically complained of is that the learned judg e
should have charged that there was no evidence on which th e
jury could find that the rocky bluff was within the right of way ,

but as we have just seen he would not have been justified i n
charging to that effect .

It was also urged that under section 239 of the Railway Ac t
the damages could not exceed $5,000, but the finding that th e
defendants left inflammable material on the right of way disposes
of this objection, as that is the limit where there is no negligence .

With certain exceptions, statutory and other, not necessary to
notice here, the common law rule is that fire must be kept in b y
him who uses it, and the Railway Company is freed from liabilit y
for damages arising from its escape only so far as the Legislature
has said so : see Jones v. Festiniog Railway Co . (1868), L.R . 3
Q.B . 733 ; Powell v . Fall (1880), 5 Q.B.D. 597 ; and liability for

negligence is distinctly preserved by the section .
HUNTER, c .~ . It was also argued that the section inferentially confines al l

liability for damage, whether it arises through negligence or not ,
to those cases where it occurs upon or along the route of th e
railway, and that as the plaintiff's property did not lie upon or
along the route of the railway, but was three miles off, there wa s
no liability, but I am clear that the section does not put an y
limit either as to amount or place when the action is founded o n
negligence. But supposing it did, and that no negligence was
proved, and it was necessary to decide the question as to whethe r
the plaintiffs ' property lay along the route of the railway, I
should say that it did . The word "along " does not mean onl y
adjoining or contiguous to, as does the word "alongside , " but in the
neighbourhood of, or near or close to, and I think that propert y
within the range of mischief caused by the operation of the rail-
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way, was intended to come within the scope of this word ; and I FULL COURT

think that this view also gathers force from the fact that the

	

1907

expression used is not simply " along " but " upon or along . "

It was also objected that the verdict was excessive, and the
BLUE

evidence of Hilligoss, a cruiser for the Great Northern Railway

	

v .
Company, was referred to, but he admits that the plaintiffs were

	

Ran
MOUNTAI N

in a much better position than himself to estimate the quantity Rv . Co .

destroyed, and I am unable to find any ground for saying tha t
the amount assessed is unreasonable .

I think the appeal must be dismissed.

IRVING, J ., concurred with HUNTER, C .J.

	

IRVING, J .

MARTIN, J. : At the outset it is urged that there was no evi-
dence to support the fifth finding of the jury that the fire origin-
ated on the right of way . I think there was, but in view of m y
opinion that there should be a new trial for misdirection, I
refrain, for obvious reasons, from here canvassing the evidence .

Misdirection is contended for on two heads, but the only on e
which it is necessary to consider is that regarding the extension
of the fire from the right of way to the plaintiffs ' property. Th e
passage complained of is as follows :

" You viewed that locality ; it is for you to say whether, even disregard-
ing all the evidence you heard, whether that fire had come over from th e
fire which had worked up from the Red Mountain railway, whether i t
could possibly or probably have leaped over and did come to the ground MARTIN, J .

very near the St . Louis buildings . Whether the fire which burned all thes e
limits was a continuation of that fire which started down there so smal l
and innocently at the Red Mountain track . It is for you to say whether
you can determine that for yourselves, regardless of what was said for o r
against . If you cannot decide from your own inspection, then you mus t
call to your assistance the oral testimony, the evidence of those whom yo u
have heard, that it was the same fire that started from the railway that
destroyed Blue & Deschamps' timber ?

" Do you believe that the evidence which you heard on behalf of th e
plaintiffs with respect to that fire having jumped is conclusive ? Do yo u
on the other hand believe the evidence of the defendants that it was a
physical impossibility that that space could have been jumped, under th e
conditions of this draw, and the high wind ; a voluminous fire with a lot
of material carried in the air . Applying your own common sense and
experience and knowledge of fires, and what you have heard, and the con-
ditions prevailing during a large conflagration, are you prepared to say

Jan. 21 .
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FULL COURT that it was impossible that this Jumbo fire should have extended over and

1907

	

done the damage to the plaintiffs' timber ? Does it appear to you
impossible ? "

Jan . 21 .

	

It is urged that the fair construction of that language i s

BLUE
that the jury could only understand that their duty was first to

v .

	

decide the question on the result of their own view, apart from
RED

MOUNTAIN any inspection, and in case they could not decide from their ow n
Ry. Co . inspection, then only were they entitled " to call to (their) assist-

ance the oral testimony, the evidence of those whom (they) had
heard"; and that they must have received that definite impres-
sion despite the subsequent reference to " what you saw an d

. . heard, " which could only relate to their secondary
state, i.e., failure to decide on the view merely .

This whole subject of the requirements of a charge wa s
recently fully considered in the case of Spencer v . Alaska Pack-

ers Association (1904), 35 S .C .R. 362, affirming a decision of thi s
Court, 10 B.C. 473, wherein it was held that the non-direction i n
that case was so defective as to amount to misdirection . In
view of the said full consideration by both courts, it would b e
superfluous, if not worse, for me to go over the ground again ,
and I shall content myself with saying that after applying th e
rules there laid down to this case, and giving every possibl e
effect to the principle, " the whole of the summing-up mus t
be considered in order to determine whether it afforded a fair
guide to the jury, and too much weight must not be allowed t o

MARTIN, J . isolated and detached expressions " (cited at p . 372 from Clark

v . Molyneux (1877), 3 Q.B .D. 237 at p . 243), I can only, with

some reluctance, reach the same conclusion that was reached i n
that case, viz . : that on a material point the " question left b y
the judge to the jury was put in an inaccurate shape . " The
expressions here were far from being detached or isolated, but
given directly on a main point on which the chief conflict o f
evidence occurred . As a matter of precaution, I note that th e
reference in the appeal book on p. 385, line 9, to " part of th e
proof " being the view, is directed to another question, the widt h
of the right of way. Such being the case, the situation is gov-

erned by the remarks of Lord Blackburn, cited at p . 374 by Mr .
Justice Killam, in the Prudential Assurance Company v.

Edmonds (1877), 2 App. Cas . 487 :
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" When once it is established that a direction was not proper, either wrong FULL COURT

in giving a wrong guide, or imperfect in not giving the right guide to the

	

1907
jury, when the facts were such as to make it the duty of the judge to give
a guide, we cannot inquire whether or no the verdict is right or wrong as Jan . 21 .

having been against the weight of evidence or not, but there having been

	

BLU E
an improper direction there must be a venire de novo .

	

v .
It is admitted that the defendant's counsel did not at the trial

	

RE
D MO

	

I N

take any exception on this point to the charge, though he did on Ry. Co .

others . In such case, he could not have a new trial were it no t
for the new proviso in section 66 of the Supreme Court Act .
That section was, as a matter of precaution, alternatively con-
sidered by me in Alaska Packers v . Spencer (1904), 10 B.C. 473
at p . 490, though I am of the opinion, which was affirmed o n
appeal, that even under the old practice the charge could no t
stand. And it was also later considered, and its application re-
stricted in certain circumstances, i .e ., by agreement or course of
conduct at the trial, by this Court in Scott v . Fernie (1904), 11
B.C. 9 .

There is no doubt in my mind that the proviso applies to suc h
a case as the present, and it comes to a question of costs of th e
abortive trial, for those of this appeal in such conditions ar e
directed to be paid by the appellant. In the exercise of our dis-
cretion as to said costs, I think we should direct that they shoul d
be paid forthwith to the respondents after taxation .

So far as regards the view that was had herein, I do not wis h
to be understood as holding that the jury would not have been MARTIN, J .

entitled in the circumstances to rely to a considerable exten t
thereon : they would have been, but not primarily and to th e
exclusion of other evidence. In this relation I refer to Jenkins
v . Bushby (1891), 1 Ch. 484, wherein, as Lord Justice Kay said ,
the Court of Appeal considered a view to be " material, if not
essential, " and repeat what I recently said in this Court in Star ,
v. White, on November 15th last (not yet reported*) and i n
Marshall v . Cates (1903), 10 B.C . 153 . The case of the London

General Omnibus Company, Limited v. Lavell (1900),17 T.L.R.
61, which was cited to the contrary, is very restricted in its
application, for the learned trial judge there acted on a vie w
merely, without any evidence on the point at issue, i .e., the mis -

* Not yet decided .
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leading of the public by omnibuses resembling the plaintiffs' .

See note thereon in Taylor on Evidence, 10th Ed ., 396, and

indeed the whole chapter on " Evidence Addressed to the Senses "

is instructive on the point .
The result is that the appeal should be allowed, the judgmen t

set aside and a new trial ordered, but the appellant must pay th e

costs above and below as hereinbefore mentioned .

Appeal dismissed, Martin, J., dissenting .

FULL COURT

	

PADULAROGA v . THE CANADIAN CANNIN G

1907

	

COMPANY, LIMITED .

Jan. 21 . Shipping—Negligence—Collision with vessel at anchor—Proximate cause of

PADULAROGA

	

injury .
v .

CANADIAN A tug attached to a scow loaded with coal approached a bridge the piers o f
CANNING Co. which were being repaired by a railway contractor . The fairway wa s

partly obstructed by a scow connected with the work, but the captai n
of the tug, after viewing the situation, was of opinion he could ge t
through . In doing so, he brushed slightly against the scow, at th e
further end of which, on a boom stick in the water, was the plaintiff ,
engaged in an endeavour to swing or push the scow further around an d
out of the way of the tug . Plaintiff was crushed against a pile by th e
scow and severely injured :

Held, reversing the decision of MORRISON, J ., that the master of the tu g
was negligent in not stopping and then making certain that it was saf e
to proceed .

APPEAL from the judgment of MORRISON, J ., in an action trie d

before him at Vancouver on the 12th and 13th of December ,
Statement

1906 . The facts appear in the judgment of HUNTER, C .J .

The appeal was argued at Vancouver on the 27th and 28th
of November, 1906, before HUNTER, C .J., IRVING and MARTIN, JJ.

Argument

	

Lucas, for appellant (plaintiff) : It was necessary for us to

moor our barge at that particular place for the purposes of our
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have guarded against accident to the barges whether they were

	

v .

wrongfully moored there or not . Defendants might be excused
C

C
AN

NADI
C}Ci ONIN

Ax
.

if the circumstances were in the nature of inevitable accident ,
but no such circumstances here : The Merchant Prince (1892) ,
P . 179 . He also cited Clark v . Chambers (1878), 3 Q.B.D. 327 ;

Inman v. Reek (1868), 37 L.J ., Adm. 25 ; The Hamburg Packet
Co. v . Desrochers (1902), 8 Ex. C.R. 263 ; The " City of Peking "
(1888), 14 App . Cas . 40 ; The Indus (1886), 12 P .D. 46 ; Cayzer

v . Carron Company (1884), 9 App. Cas. 873 ; Stoomvaart
Maatschappy Nederland v . Peninsular and Oriental Steam

Navigation Company (1880), 5 App. Cas . 876 ; The Batavier
(1845), 10 Jur. 19 ; Rose v . Miles (1815), 4 M . & S . 101,16 R.R. 405 ;
Plathner v . The F. & P. M. No. 1 (1891), 45 Fed . 703 at p . 704 .

[IRVING, J. : Davies v . Mann (1842), 10 M. & W. 546, is

applicable and seems conclusive to the facts stated] .
J. A. Russell, for respondents (defendant Company) : The

Bermuda gave warning to clear the fairway ; the engines wer e
then stopped for ten or fifteen minutes, and all proper precau-

tions were taken in the matter of look-outs. There was no evi-
dence of authority given the railway company to do this work ,
or to block the fairway. The scow had no right to be where she Argument

was ; she was not moored, and the rule as to vessels at anchor
does not apply here. There was no warning given the Bermud a
not to come on. We are to avoid the ordinary risks which woul d
follow damaging the scow. Plaintiff was negligent in being i n
that dangerous position without notice to us, and his fello w
servants in not giving notice that he was there . In any event ,
not being connected with the scow, he had no right to be there :
The Bernina (2.) (1887), 12 P.D. 58 ; Child v. Hearn (1874) ,
L.R. 9 Ex. 176 ; Grieve v . Ontario, Etc., Steamboat Co . (1854) ,
4 U.C .C .P. 387. Plaintiff, by the exercise of common precaution ,
could have avoided the accident, and his employers ' negligence i s
his .

Cur. adv. r.'ult.

work. He cited The Cynthia (1876), 2 RD. 52 . Even if there FULL COUR T

was a remote possibility of collision the captain of the Bermuda
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should have kept away . The Bermuda, with scow attached was Jan. 21 .

in the position of a single vessel ; she was in control and should
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unloading rock close to one of the piers of a bridge which was
CANADIAN

CANNING CO . bein g being constructed for a railway company across False Creek

near the City of Vancouver . The waters of False Creek ar e
navigable under two spans of the bridge, but at the time of th e

accident the northerly span was blocked by scows, while th e
fairway through the south span was partly blocked by moorin g

piles having been driven near each pier, and partly by the sco w

on which the plaintiff was employed . The normal width of this

fairway is 82 feet, but at the time of the accident was reduce d

by reason of the said obstruction to about 64 feet, the scow pro -

jecting into the fairway about ten feet and being moored to a

pile. About 2 p .m. of the day in question (February 1st, 1905) ,

the defendants' tug with a barge loaded with coal lashed along -

side, approached the south span on a flood tide, and in attempt -
ing to get through, brushed against the scow with the resul t

that the plaintiff, who was, at the other end on a boom stick ,

trying in obedience to orders to push the scow around, wa s

crushed against a pile, and suffered severe internal injuries, bein g

laid up in the hospital for about nine months. It is undisputed

that the weather was fair, and that when the captain of the tu g
HUNTER, G.J . came through the Cambie street bridge at a distance of betwee n

a quarter and half a mile from the bridge in question, both span s

appeared to him to be blocked. The captain says that when he
approached within 300 yards of the bridge he saw that the south

fairway was only partially blocked, and that he blew the whistle ,

slowed down and finally stopped the engines, as he says to giv e

them a chance to do something. Drifting on, and turning a
sharp curve as he got closer, he thought that the opening wa s

wide enough to get through, and accordingly tried to ge t

through ; but in doing so, in order to prevent the tug from strik -

ing the northerly pier of the span, swung over and brushed th e

scow. He admits that he had not the same control over the tu g

as if she had been free of the barge ; that the latter with her

load weighed about 400 tons ; and that while going ahead he

FULL COURT

	

21st January, 1907 .

1907 HUNTER, C.J . : Action for personal injuries alleged to have bee n

Jan. 21 . sustained by the negligence of an employee of the defendant .
The plaintiff was engaged as a labourer on a scow which was
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could keep the tug approximately straight on her course, but FULL COUR T

when going astern the rudder would have no control whatever .

	

190 7

He also says that the only men he could see were on the scow Jan. 21 .
and that he could not see the plaintiff on the boom stick ; and

PADULAROG A
that he had no idea that he was endangering either life or pro-

	

v .
perty in endeavouring to get through . The opening was, as CANADIAN

CANNING CO .

already stated, about 64 feet in width, while the tug and barge
had a total width of at least 50 feet. The action was dismisse d
by the learned trial judge, and plaintiff appealed .

It seems to me that under these circumstances the captain pu t
himself in a dilemma. Either the fairway was wide enough t o
get through without doing any damage, in which case he was an
unskilful navigator ; or, knowing that he was handling a n
unwieldy craft over which he had very indifferent control, an d
that he had not a full view of the fairway, and that he had to
turn a sharp curve to properly enter the passage, he should hav e
stopped and made certain that it was safe to go on .

It was strenuously argued by Mr . Russell that the scow was
in motion at the time of the accident ; but although the plaintiff
was endeavouring to push the scow around and it was apparentl y
slightly shifted by reason of his efforts, I think it must be regarded
as having been at rest so far as concerns the tug 's movements ,
just as much as a vessel riding at anchor, as the foreman says i t

occupied the same position on the return of the tug, and the cap-
tain made no point of it in giving his evidence . The scow then HUNTER, C .J .

being at rest, the law is clear that the tug was bound to avoid i t
if possible ; and it avails nothing that the scow was lying partl y

in the fairway as it was plainly visible to the tug for a long
enough time to enable her to avoid it.

In the case of The Egyptian (1863), 1 Moore, P.C.N.S. 373 at
p . 374, Sir John Romilly in delivering judgment against th e

appellants, says :

"The proximate cause of the collision was the breaking of the cable o f
the steamer as she was taking steps for the purpose of mooring for th e
night . In the High Court of Admiralty the plaintiffs, the owners of th e
schooner, gave no evidence ; they rested on the fact that their vessel was
at anchor ; that its position was well known to those on board the ` Egyp-
tian' ; and that the burthen of proof lay on the ` Egyptian' to show tha t
the collision was the consequence of an inevitable accident . Accordingly
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1907

	

establishes that the collision was caused by an inevitable accident, namely ,
the breaking of the cable" ; etc .

	

•
Jan . 21 .

	

In the case of The " Meanatchy " (1897), A.C . 351 at p . 354 ,

PADULAROGA Sir F. Jenne, in delivering the judgment, says, " When a vesse l

" 'CANADIAN under way conies into collision with a vessel at anchor exhibit -
CANNING Co . ing a proper light " (here it was broad daylight) " it is obviou s

that she has a heavy burden cast on her to justify her conduct . "

In the Batavier (1845), 10 Jur. 19, Dr . Lushington says :
" The presumption of law, where a vessel at anchor is run down b y

another, I take to be this : that the vessel running down the other must
shew that the accident did not arise from any fault or negligence on he r
own part, and, for this reason, that the vessel at anchor has no means o f
shifting her position, or avoiding the collision ; and it is the duty of ever y
vessel, seeing another at anchor, whether in a proper or improper place ,
and whether properly or improperly anchored, to avoid, if it be practicabl e
and consistent with her own safety, any collision . This is the doctrine not
merely of maritime law, but of common sense ; it is the doctrine which
prevails on roads ; where, supposing a carriage be standing still on th e
wrong side, it is no justification for another running against it, though th e
latter be on the right side . It is always incumbent on the person doing the
damage, to shew that he could not avoid it, without risk to himself . "

See also same case 2 W. Rob . 407 .

In an Irish case, The Secret (1872), 26 L.T.N.S. 670 at p . 673 ,

Townsend, J., says :
"Inevitable accident is where the collision could not have been pre -

vented by proper care and seamanship in the particular circumstances o f

xuxTER, aa. the case . The defendant was bound in order to support a defence o f
inevitable accident to shew that everything was done which could an d
ought to have been done with safety to the Secret to avoid a collision wit h
the Industry. Much controversy has been raised respecting the place wher e
the Industry was run aground, but whether her berth was properly or
improperly chosen, I apprehend that it was the bounden duty of the Secre t
to avoid any collision whatever . This is the doctrine of maritime law ; wha t
particular measures should be taken depends altogether on the particula r
circumstances of the case."

See also per Dr . Lushington in The Victoria (1848), 3 W. Rob .

49 at p . 52 ; and The Lochlibo, ib . at p . 318 .

The same rule appears to be laid down in the Federal court s

of the United States. In The " Virginia Ehrman " (1877), 97

U.S. 309 at p. 315, in delivering the judgment of the court ,

Clifford, J ., says : " Vessels in motion are required to keep out o f

the way of a vessel at anchor if the latter is without fault " (i.e., as I
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understand it, without fault contributing to the collision, such a s

having no lights at night) " unless it appears that the collisio n
was the result of inevitable accident ; the rule being that the

vessel in motion must exonerate herself from blame, by sheaving
PADULAROG A

that it was not in her power to prevent the collision by adopt-

	

v .
ing any practicable precautions ," and cites a number of English CAx5 xG Co .
and American authorities. In Plathner v . The F. & P. M. No. 1

(1891), 45 Fed . 703 at p . 704, Jenkins, J ., says :
" Such action would possibly have proved inconvenient in the navigatio n

of his vessel, in swinging her around the bend ; but he had no right t o
avoid such inconvenience to the injury of another . He had no right t o
come into probable dangerous proximity . He had no right to take any
chance whereby the property of others would be endangered ."

It was urged that the scow was only slightly pushed or shove d

aside, and that there was nothing in the nature of a collision .
In my opinion the law does not recognize any such distinction ,
except only in degree, and it would be unfortunate if the cour t
were to lend any countenance to the idea that a moving vesse l
may interfere even in the slightest degree with one that was at
rest and escape responsibility for ensuing damage . The appli-
cation of the maxim de minimis is quite sufficient to dispose of
frivolous and vexatious actions, and would adequately protec t
those vessels which inadvertently come in contact with others at
rest and cause no appreciable damage . Suppose that the tug
had brushed against a yacht, and although the yacht had suffere d
no damage, a man standing on a chair in the cabin trimming a hUxTER, o .a .

lamp was knocked off and injured, could it be said that th e
gentleness of the collision would be a defence ? I think, then ,
that the captain of the tug had a plain course to pursue, whic h
was to make certain that he could go through without doing any
damage, and failing that, to delay his passage until it was saf e
to proceed, and to avail himself of his proper remedy by action
if he was damnified by the delay in unblocking the fairway :
Rose v . Miles (1815), 4 M. & S. 101, 16 R .R. 405 .

But, even if we consider that the scow was unlawfully imped-
ing navigation, which, in my opinion, it was not proved that i t
was under the circumstances, and that for that reason there wa s
a lower standard of duty imposed on the tug than if the sco w
were not projecting into the fairway, she was at least bound to
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until he had actually started to enter it when it would, in al l
CANADIAN robabilit , be too late to avert a collision if it

	

to be too
CANNING CO . p

	

y

	

proved
narrow, or his vessel was not under perfect control, used ordinar y

skill or care under such circumstances .
The general principle is that even if the plaintiff is at fault ,

unless his fault contributes directly to the injury, he is not pre -

vented from recovering against the defendant if the latter ' s neg-

ligence is the decisive cause of the accident : see e.g., Davies v .

Mann (1842), 10 M. & N . 546 ; Mayor of Colchester v . Brook e

(1845), 7 Q.B. 339 .
It was argued that the plaintiff 's injuries were too remote a

consequence for which to hold the defendants responsible. It

seems to me, however, that they were among the natural an d
primary, and not the remote and secondary consequences of th e

collisionjust as in the case of the yacht already suggested .
The plaintiff was at his lawful work in connection with th e

scow, when hurt, and one of the consequences to be expected in
the event of a collision was that some person who was at wor k

on or close to the scow would be injured . And I apprehend tha t
there is no doubt that the defendants are responsible for th e

HUNTER, c .a . negligence of those in charge of the tug, but if authority i s
needed for this, I may refer to the judgment of the United

States Supreme Court in The "Atlas " (1876), 93 U.S . 302 at p.

311 :
"Damage is sometimes said to be done by the ship, but that is a mer e

form of expression ; the truth being, that it is either done by the owner,
or by the master and crew employed by the owner, who is responsible for
their conduct ; because, being employed by the owner, they are his agents . "

Then as to damages : the plaintiff as already stated suffered
very severe injuries which laid him up for several months an d

according to his physician, whose skill or knowledge was no t
challenged, are likely to be followed by a permanent disabilit y
which would render him less fit for work than before . The
medical expenses alone amount to $355 his earning capacity

was about $50 per month, so that I do not think the defendant s

474 BRITISH COLUMBIA REPORTS .
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use ordinary care and skill to avoid a collision, but I fail to se e

how it can be said that the captain, who with an unwieldy cargo

confessedly approached the passage way which he saw wa s

--- partially blocked, and whose real condition he did not know



475

FULL COURT

XII .]

	

BRITISH COLUMBIA REPORTS .

would have any ground of complaint if the damages wer e

assessed at $1,750 .
I therefore think that the plaintiff is entitled to judgment fo r

this amount, with costs here and below.

1907

Jan. 21 .

PA DULAROG A

IRVING, J ., concurred with HUNTER, C .J.

	

Z
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CANNING CO.

MARTIN, J . : Since the facts herein are practically undisputed ,

I am quite at liberty to draw such inferences therefrom as appea r

to me to be warrantable, and in fact I must do so because we ar e

without the benefit of the reasons which governed the learne d

trial judge in dismissing the action .

After reading carefully all the evidence in the appeal book, I
have come to the conclusion that the master of the Bermuda did

not in all the circumstances exercise reasonable care and caution ;
in other words, that he was negligent . He did use due care i n

regard to the safety of the tug and scows, but not in regard t o
those persons whom he saw at work upon the scow engaged in
unloading rock from it to fill up the pier . The cross-examination
of the master, mate and deck-hand by Mr . Bird at, particularly ,

pp. 30, 32, 33, 42, 43, 45, 48, 49, 50 and 53 of the appeal boo k
clearly brings out the fact that the master and mate knew th e
men were so engaged and yet did not take sufficient precaution s
in the circumstances . I am satisfied that he did not blow hi s
whistle more than once, and his statement that he " probabl y
blew one long whistle followed by two or three toots " is not MARTIN,' .

sufficiently definite to carry conviction, particularly since h e
adds that it "is probable " that the men on the pier and sco w
did not hear it . The defendant 's other witnesses only speak of
one whistle, and at p. 50 the master conveys that impression .
It was his duty in the dangerous circumstances, as suggested by
counsel on p . 48, to have at least sounded such a prolonged suc-
cession of blasts as would have been sufficient to direct the atten-
tion of any reasonably careful man to the approach of the tu g
and her attached scow. The stopping of the engines and
approaching by slowly drifting with the tide were not enough
precautions to have taken, even though the fairway wa s
obstructed to a greater extent than was necessary in the pre-

sumably lawful construction of the pier. Nor can I understand
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FULL COURT why he did not hail the men to make sure of their safety. His

1907

	

explanation that he had no idea that anyone was so engaged

Jan. 21 . that he could be hurt in brushing aside the scow is not satis-

factory, because the circumstances put him on his inquiry as t o
PADULAROG A

v .

	

that very possibility .

CANNINCI Co . I prefer to rest my decision upon this sound ground, for I am
not at all prepared to subscribe to the extreme way the liabilit y

of the tug was contended for by appellant 's counsel, viz. : that
simply because it touched the scow, when obstructing the nar-

row fairway, it was per se liable for all consequences, includin g

those which it was impossible to foresee or contemplate . None of

the cases cited supported such a far-reaching proposition.
The appeal should be allowed, but seeing that the appellant

sues in forma pauperis, there will be no costs .

Appeal allowed .

NORTON v. FULTON .

Public officer, duty of—Provincial Secretary, refusal of to submit petition o f
right to Lieutenant-Governor for fiat—Crown Procedure Act, R .S .B .C .

1897, Cap . 57, Sec . 4—Withdrawal of case from jury—New trial —

Damages, nominal .

The refusal by a Provincial Secretary to submit a Petition of Right to th e
Lieutenant-Governor for his fiat under the provisions of the Crow n
Procedure Act, Sec . 4, is an actionable wrong, but

Held, on the facts, that a new trial should not be ordered, notwithstand-
ing that the case had been withdrawn from the jury .

Per HUNTER, C .J . : The statute prescribes no time within which the peti-
tion must be submitted and as the defendant did submit it after action
brought, this was a sufficient compliance by him with the statute ,
though he had at the same time advised the Lieutenant-Governor no t
to grant the fiat .

Per 1RV ING, J . (dissenting) : The refusal to submit the petition being a n
invasion of the plaintiff's rights, which could be compensated only b y
damages, the case should have been allowed to go to the jury .

Per MARTIN, J . : A new trial should not be granted, because only nomina l
damages would be recoverable .

MARTIN, J .

FULL COUR T

1907

Jan . 21 .

NORTO N
V .

FULTON
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APPEAL from the decision of MORRISON, J., in an action tried
before him and a special jury at Vancouver on the 11th of July ,
1906 .

Plaintiff claimed damages from defendant, who was Provincia l

Secretary, for his refusal to submit to the Lieutenant-Governor
for His Honour 's fiat a petition of right in accordance with sec-
tion 4 of the Crown Procedure Act . The subject-matter of th e
petition was a claim of the plaintiff for the renewal of a certai n
timber licence. Defendant discussed the matter in Executiv e
meeting with his colleagues, and it was then decided that they
could not advise His Honour to grant a fiat. A letter to that effec t
was sent to plaintiffs solicitor, further stating that the same mat-
ter had been before the Executive the previous year and a simi-
lar decision reached. Plaintiff 's solicitors then wrote defendan t
asking whether his letter was to be understood as a refusal t o
submit the petition to the Lieutenant-Governor, which th e
defendant answered in the affirmative . Thereupon the action
was commenced, but before delivery of defence, defendant form -
ally submitted the petition to His Honour, at the same tim e
advising him to refuse his fiat, and giving as the reason that th e
Chief Commissioner of Lands and Works had not in point o f
fact refused to renew the plaintiff's licence, and His Honour
thereupon refused his fiat, and defendant, with his defence ,
paid into court the sum of $5 to satisfy plaintiff's claim ,
setting up in his defence such submission after action . The
action then went to trial and resulted in the learned trial judge
taking the case from the jury at the close of the defendant' s
evidence, dismissing the action and giving the plaintiff his cost s
up to the time of delivering the defence.

The appeal was argued at Vancouver on the 27th of Novem-
ber, 1906, before HUNTER, C .J ., IRVING and MARTIN, JJ .

W. S. Deacon, for appellant (plaintiff) : It was an actionabl e
wrong for the defendant to decline to submit the petition ; there
was a duty cast upon him by the Crown Procedure Act, R .S .B .C.
1897, Cap. 57, See . 4 ; see also Hardcastle, 3rd Ed., p . 302 and
Julius v . Lord Bishop of Oxford (1880), 5 App. Cas . 214. Apart
from this, however, there is a duty imposed by implication . On
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the importance of not interfering with petitions of right, se e

Blackstone 's Commentaries, Book 1, p . 143 ; Book 3, p . 255 . The
right to proceed by petition of right is just as absolute as any

other, although the fiat must first be obtained, and the person
through whom the petition is to be presented has no more righ t
to refuse to present it than the registrar of the court has to
refuse to issue a writ : In re Nathan (1884), 12 Q.B.D. 461 at

p. 479, 53 L.J ., Q.B. 229. The Attorney-General has a right to
advise the refusal or granting of a fiat, but none to refuse to

present the petition asking for such fiat : Eastern Archipelago

Co . v . The Queen (1853), 2 El . & Bl . 856 at p. 914 ; 23 L.J ., Q.B.

82 ; Ryves v . The Duke of Wellington (1846), 9 Beay . 579, 15
L J ., Ch . 461 . There is the statute of 13 Edw . I ., Cap. 30, which

gives an action on the case to every person aggrieved by th e
failure to perform a statutory duty . See also Irwin v . Grey

(1862), 3 F. & F. 635 ; Ferguson v . Earl of Kinnoull (1842), 9
CI. & F. 251 ; Green v. Buckle, 1 Leo. 323 ; Ashby v. White

(1703), 1 Sm. L.C., 11th Ed. 240 ; Clifton v. Hooper (1844), 6
Q.B. 418, 14 L.J ., Q .B. 1 ; The Queen v . The Select Vestrymen of St .

Margaret, Leicester (1838), 8 A . & E . 889 at p . 904 ; Cook v . Lister

(1863), 13 C.B.N.S. 543. It is not necessary to the cause of
action that the withholding should be malicious : Pickering v .

James (1873), 42 L.J., C.P. 217 ; Beven on Negligence, p . 351 .
As to damages, see Wills v . Carman (1888), 14 A .R. 656 at p.
663, Mereset v. Harvey (1814), 5 Taunt . 442 .

Davis, K.C., for respondent (defendant) : The evidence shews
that there were not only no damages, but that there could no t
have been any ; in any event, the most he could hope for woul d
be nominal damages . The Government are the responsibl e

parties ; their judgment cannot be questioned, and they canno t
be asked what their advice to the Governor was, or their reason s

for it .
[HUNTER, C.J . : The Governor could have granted his fia t

himself. ]

Although, theoretically, he has that power, it is one which he
probably would not exercise . The plaintiff knew before the
trial that the matter had been presented to the Lieutenant-
Governor, and that he had refused his fiat . Therefore, he knew
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when bringing the action what his actual position was . FULL COUR T

[HUNTER, C .J . : No one knows for a certainty that at the

	

190 7

time the petition was sent in he was not in a mind to grant a Jan. 21 .
fiat, although six weeks later he was not in a mind to grant it .]

NORTON
We know that the Executive dealt with the matter before, but

	

v .
as soon as our attention was called to the fact that the plaintiff FULTO N

was insisting on a mere matter of form, we complied with tha t
matter of form ; and when we shew that if the petition had bee n
presented to the Lieutenant-Governor on the day that it arrived ,
the decision would have been the same, how can it be said tha t
the plaintiff has suffered any damage ? There is no rule of la w
that a petition must be presented within a certain time ; i t
doubtless must be within a reasonable time, but six weeks is not

Argumen t
an unreasonable period . We have submitted the petition and
therefore plead r . 282 .

As to costs : we should have been given them : see r. 284, also
r. 976 . It was not an action against the Crown, but against the
defendant as an official .

Deacon, in reply : As to damages : our right is to have th e
jury assess them .

Cur. adv. vult.

21st January, 1907 .
HUNTER, C.J. : This is an action for damages against the

defendant, for that, being Provincial Secretary, he wrongfull y
refused to submit a petition of right to His Honour the Lieu-

tenant-Governor in accordance with the provisions of section 4
of the Crown Procedure Act, the material part of which reads a s
follows :

" 4 . The said petition shall be left with the Provincial Secretary, in orde r
that the same may be submitted to the Lieutenant-Governor for his con-
sideration, and in order that the Lieutenant-Governor, if he shall thin k
fit, may grant his fiat that right be done ."

The petition of right was in respect of the plaintiff's claim for Hu', c .a .

the renewal of a timber licence which had been refused by th e
Chief Commissioner of Lands and Works, and was left with the
defendant on the 24th of April, 1906, for presentation to Hi s
Honour.

The matter of the petition was brought up by the defendan t
in the Executive Council, which decided that it could not advise
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FULL COURT His Honour to grant his fiat, and a letter was sent to the plaint -
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in solicitors to this effect on the 2nd of May, which also state d

Jan. 21, that practically the same matter had been before the Council

during the previous year, and that the Council saw no reason t o
NORTON

v .

	

change the decision .
FULTON On the 4th of May, in answer to an inquiry by the plaintiff' s

solicitors as to whether the defendant 's letter of the 2nd was to

be understood as a refusal to submit the petition to His Honour ,

the defendant wrote in the affirmative . Thereupon a cause of

action arose by reason of the defendant 's refusal to submit the

petition ; and while no doubt His Honour would, in the ordin-
ary course, have acted on the advice of his Council and refuse d

his fiat if the petition had been submitted, still there was th e

possibility that if the matter had been laid before him he migh t
have taken the responsibility, which he could legally do, of refus -

ing to act on the advice, and granted his fiat ; so that if the mat-
ter stood here the plaintiff would have had a good cause of actio n

for at least nominal damages .
The defendant, however, after the action was commenced, an d

the day before the delivery of his defence, viz . : on the 21st of
June, submitted the petition to His Honour, who refused his fiat,

and with the defence paid $5 into court to satisfy the plaintiff' s

claim. The plaintiff refused to accept this, but proceeded to

trial with the result that his action was dismissed, but th e
HUNTER, C.J . learned trial judge gave him his costs up to the time of the deliv -

ery of the defence. In this I think the learned judge was right .
There is no time specified by the statute within which th e

Provincial Secretary is required to submit the petition ; and that
being so, the statute must be construed as allowing a reasonabl e

time within which to submit it . The Secretary, and the othe r

members of the Council, have other and just as important dutie s

to perform as the submission of petitions ; and the Council hav e
both the right and duty to tender their advice on the questio n
as to whether the fiat should be granted ; and, of course, before

submitting the petition, it is necessary that they should have a
reasonable time to consider the matter before offering thei r

advice to His Honour as to what should be done . Therefore, i t
cannot be said that the defendant has unreasonably delayed the
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performance of his duty by not submitting the petition until the FULL COUR T

21st of June ; and if it had not been for his letter of the 4th of

	

190 7

May, there would have been no cause of action .

	

Jan . 21 .

The defendant, however, when he found that the plaintiff was
NORTON

insisting on the carrying out of a formality, as the event after-

	

v .

wards proved, quite properly submitted the petition, and as he FULTON

did so within a reasonable time after it was left for submissio n
he has satisfied the statute—if not the plaintiff.

The appeal should be dismissed .

IRVING, J . : It is conceded that the refusal of the defendan t

to submit the petition to His Honour gave the plaintiff a good
cause of action, but it is said that the subsequent submission o f

the petition before the pleadings were closed, together with the
payment into court of $5, made the trial of the action unneces-

sary, frivolous and vexatious, and that therefore this appeal is
IRVINU, J .unnecessary and should be dismissed .

With every respect, I cannot see the matter in that way . The
plaintiff's civil rights have been invaded ; that invasion can onl y
be compensated by damages, and as in my opinion the ,jury in a
case of this kind could, if they thought fit—I do not say they
should or would—properly award exemplary damages, it follow s
that the learned judge should have permitted the case to go t o
the jury .

I would allow the appeal .

MARTIN, J . : Assuming that the plaintiff is right in his con-
tention that before action brought there was such a refusal t o
submit the petition as would ground an action, nevertheless ,
under rule 282 the defendant has set up, and proved at the trial ,
that lie did after action and before plea duly submit the petition ,
and with that plea he alternatively paid into court the sum o f
$5 to answer damages.

	

MARTIN, J .

What is complained of is that in such circumstances th e
learned trial judge did not let the jury pass upon the question o f
damages, for he took the view that the plaintiff had not made
out his case, and therefore withdrew it from the jury and dis-

missed it, giving the plaintiff his costs up to the delivery of the
statement of defence .
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FELL COURT A new trial is asked for . Mr. Davis ' contention is that the
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circumstances being such that it would be impossible in an y

Jan. 21 . event for more than nominal damages to be awarded, this Cour t

will not direct such a new trial to be had, for it would only b e
NORTON

v .

		

going through a form and putting the parties to useless expense
FIILTON to require the jury to bring in at the direction of the trial judge

a verdict for nominal damages .

It is undoubtedly the fact that if a judge were required t o

charge a jury on the question of damages according to the evi -
dence in this case he could only direct them that they shoul d

assess them as nominal, which means, as Mr . Justice Maule sai d
in Beaumont v . Greathead (1846), 2 C .B. 494 at p . 499, "a sum

of money that may be spoken of, but that has no existence i n
point of quantity . " They are, he also says, " a mere peg o n

which to hang costs . " The sum of one dollar has long been

regarded in this Court as such damages : Woodbury v. Hudnut

(1884), 1 B.C. (Pt. 2) 39, 1 M .M.C. 31 ; and in Beaumont v .

Greathead, the Court of Common Pleas in Term refused to direct
the jury to enter a verdict for nominal damages, because even

where the creditor was entitled to them for the detention of a
sum of money, the acceptance by the creditor before action o f

the debt barred his action for such damages. There is much in
the principle involved in that decision which supports th e

respondent's contention . It is an error to assume that in al l
cases the jury alone must dispose of the question of damage s
and that the court has no power at all over them . The case of

Feize v. Thompson (1808), 1 Taunt. 121, is a decision exactly i n

point, and in it the jury was unable to agree upon the proper
proportion of a sum due to the plaintiff, but the court in bane

(Mansfield, C .J., Heath and Chambre, JJ .) decided that even
where a jury refused to give any damages, because of lack of

evidence as to the precise amount, nevertheless the court could
order a verdict to be entered for the plaintiff with 6d . damages—
Mansfield, C.J ., saying, p . 123 :

" If the Court can put themselves in the place of a jury and say wha t
the damages shall be, which the jury have refused to assess, that case (on e
cited by Heath, J .) appears to be rightly decided ; and we may here follo w
the precedent which it establishes . "

MARTIN, J .
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That case, with others to a similar effect, is considered in Wills FULL COUR T

v . Carman (1888), 14 A .R. 656, at pp. 661-2, 669-70, which case

	

1907

was cited to us as one supporting the appellant's view, but after Jan . 21 .

a careful perusal of it, having regard to the exact circumstances
NORTON

of the case at bar, it does not do so, because they are such that

	

v .
FULTO Nthe jury can exercise no discretion, but simply enter one only

possible verdict according to direction . Such being the situa-

tion, I agree with Williams, J ., in Dods v. Evans (1864), 1 5

C.B.N.S. 621, that the " matter is to be looked at as if that ha d

been done which might and ought to have been done, viz . : the

inquisition amended by adding a finding of nominal damage s

upon the second and third breaches . "

So far as Wills v . Carman is concerned, I should add that

even if it were a direct authority on the point (which it is not ,

in my opinion), we would not be bound by it, but by the English

cases cited . The judgments in it, however, are complicated an d

interwoven with the consideration of other special issues peculiar

to libel actions, and I further note that Mr . Justice Patterson

dissents from the two members of the court above mentioned ,

while the fourth member thereof, Mr. Justice Osier, took stil l

another view of the case and did not think it necessary to con-
sider the point before us . The uncertain nature of these judg-

ments is pointed out by Mr . Justice Rose in Bush v . McCormac k

(1891), 20 Ont . 497, at p. 499.

This Court has in regard to juries already in effect applied the MARTIN, J .

principle of assuming that what must inevitably be done in mat-
ters of formal procedure will be done, and therefore relieving

suitors from the useless expense and delay of further employing

its machinery unnecessarily . It was in effect so applied in the

case of Yorkshire Guarantee Corporation v . Fulbrook & Inne s

(1902), 9 B.C . 270, wherein instead of directing a new trial in a

case where the jury had disagreed, the court ordered judgmen t
to be entered in favour of the plaintiff because the only substan-

tial defence was fraud, and if that issue went back to be retrie d

the ruling would have to be given, which should have been give n

at the abortive trial, that there was no evidence to support it.
In the case at bar the same direction would have to be given a s

regards any other damages except nominal. The decisions in



NORTON
v .

	

It follows from all the foregoing that the proper course for u s
FIILTON

to adopt is to refuse to order a new trial merely to assess nom-
inal damages, and therefore this appeal should be dismissed . It
is unnecessary to make any other order because the respondent' s
counsel does not ask for a formal judgment in his favour, bu t
simply that by the refusal of a new trial the useless litigatio n
should be put an end to .

Then as to costs : we are informed by respondent 's counsel ,
(and his statement was not contradicted) that there is a cross —
appeal on this question, and he argued that the judgment was
wrong in dismissing the action without giving costs to th e

MARTIN, J . defendant, while allowing the plaintiff his costs up to the tim e
of the service of the statement of defence . So far as the latte r
direction is concerned, he cannot now complain because the
counsel then appearing acceded to it at the trial . But as regard s
the subsequent costs which he did ask for, I see no good reason ,
with every respect to the learned trial judge, why he should no t
have been given them. The only suggestion for that not havin g
been done is because defendant is a public officer, but I cannot
see that a different principle should be laid down for that reason ;
to do so would not in my opinion be "good cause," which i s
required by rule 976. After the statement of defence was deliv-

ered the action became a hopeless one, except for the recovery
of nominal damages, and more than enough to satisfy them wer e
then paid into court . The case is a stronger one than Richards
v . Bank of B . N. A . (1901), 8 B .C. 209, wherein it appears I cam e
to a wrong conclusion in depriving a plaintiff of his costs . Com-
pare also Gibson v . Cook (1897), 5 B.C. 534 .

The cross-appeal should be allowed .

Appeal dismissed, Irving, J., dissenting.
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FULL COURT Bryant v. North Metropolitan Tramways Company (1890), 6
1907

	

T.L.R. 396, and Allcock v. Hall (1891), 1 Q .B. 444, may also b e
Jan . 21 . referred to . As Lord Justice Lindley said, at p . 447, " Nothing

will be gained by ordering a new trial . "
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MORTON AND SYMONDS v. NICHOLS.

	

FULL COUR T

Contract—Specific performance—Option to purchase mineral claim—Time of

	

1906

the essence—Tender of instalment of purchase money .

	

July 16.

Where the contract is for the sale of property of a fluctuating value, such -MORTON AN D

as mineral claims, although there is no stipulation that time is to be
SY voND S

of the essence of the contract, yet by the nature of the property dealt NICHoLs

with, it is clear that time shall be of the essence .
Where there is a stipulation to pay money on a particular day, and n o

place is agreed upon, it is the duty of the payor to find the payee and
tender him the money .

Decision of HUNTER, C .J ., affirmed .

APPEAL from the decision of HUNTER, C .J ., reported ante p . 9 .

The appeal was argued at Victoria, on the 19th of June, 1906, Statemen t

before IRVING, DUFF and MORRISON, JJ.

Bodwell, K.C., for appellants .

W. J. Taylor, K.C., for respondent.

	

Cur. adv. vult .

16th July, 1906.

IRVING, J. : The learned Chief Justice found as a fact that

there had been no attempt on the part of the respondent t o

avoid the plaintiffs on the day appointed for payment, and h e

held as a matter of law that time must be considered of the

essence of the contract, and dismissed the action .

Having regard to the fluctuating nature of the property

(Macbryde v . Weekes (1856), 22 Beay. 533 ; Parker v . Frith

(1819), 1 Sim . & S. 200), and to the fact that the plaintiffs were IRVING, J .

seeking to exercise an option (Barrell v . Sabine (1684), 1 Vern .

268 ; Lord Ranelagh v . Melton (1864), 2 Dr . & Sm. 278 ; Dibbins

v . Dibbins (1896), 2 Ch . 348), I am of the opinion that his deci-

sion as to the law was right, and as I see no reason to differ wit h
him on the question of fact, I think the appeal should b e

dismissed .

Mr. Bodwell called our attention to Fry on Specific Per-

formance, and asked us to relieve against the consequence
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DUFF, J . : In contracts between vendors and purchasers, tha t
is to say, where such contracts consist of reciprocal promises ,
stipulations as to time are not generally deemed to be of th e
essence of the contract . This rule has, however, no applicatio n
to cases where the performance of the condition in respect o f
which the limitation as to time is imposed is required to brin g
into being the relation of vendor and purchaser . It has long
been settled that time is of the essence of such a stipulatio n
when it forms part of a condition imposed on the exercise of a n
option to purchase land ; and, consequently, if the conditions b e
not complied with by the day fixed, there is no contract of sale
binding the vendor, and the option is lost .

Of the many statements of the principle I select a passage from
the judgment of Kindersley, V .-C., in Lord Ranelagh v . Melton
(1864), 2 Dr. & Sm . 278 at p . 281 :

"I apprehend the rule of law applicable to cases like the present i s
perfectly clear . No doubt, if an owner of land and an intending purchase r
enter into a contract constituting between them the relation of vendor an d
purchaser, and there is a stipulation in the contract that the purchas e

DUFF, J . money shall be paid and the contract completed on a certain day, thi s
Court in ordinary cases has established the principle that time is not of th e
essence of the contract, and that the circumstances of the day fixed for the
payment of the money and completion of the purchase being past doe s
not entitle either party to refuse to complete . On the other hand it is wel l
settled that where there is a contract between the owner of land and
another person, that if such person shall do a specified act, then he (th e
owner) will convey the land to him in fee ; the relation of vendor and pur-
chaser does not exist between the parties unless and until the act has been
done as specified . The Court regards it as the case of a condition on th e
performance of which the party performing it is entitled to a certain bene -
fit ; but in order to obtain such benefit he must perform the conditio n
strictly. Therefore, if there be a day fixed for its performance, the laps e
of that day without its being performed prevents him from claiming th e
benefit . Applying that rule to the present case : if the agreement fixes a
day for the payment of the money, then it is clear that if that day is pas t
without the payment, the right to compel a conveyance is lost . "

FULL COURT of the plaintiffs ' delay, but the same reasons which compe l
1906 us to regard time as of the essence prevent us, in th e

July 16, absence of any facts raising an equity in the plaintiffs ' favour,
from entertaining any application to extend the time.
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And another from the speech of Lord Cottenham in Joy v . FULL COURT

Birch (1836), 4 Cl . & F. 57 at p . 89 :

	

1906
" It is a well-established rule, that under a clause of repurchase of this July 16 .

description, being for the purpose of determining an interest, the terms of
the proviso of repurchase must be strictly complied with . That doctrine MORTON AND

was clearly laid down in Barrell v . Sabine (1684), 1 Vern . 268, and it was SYMONDS
v .

confirmed in a case, in this House, of Ensworth v. Griffiths (1706), 5 Bro . NICIHOL S

P.C . 184 . In Davis v . Thomas (1830), 1 Russ . & M . 806, Sir John Leach
said : ` Where there is no stipulation for penalty or forfeiture, but a privi-
lege is conferred, provided money be paid within a stated time, there th e
party claiming that privilege must shew that the money was paid accord -
ingly .' In Barrell v . Sabine it was held, `that where there is a clause o r
provision in the conveyance for the vendor to repurchase, the time limite d
for that purpose ought to be precisely observed .' It was therefore neces-
sary for the party claiming the right to repurchase strictly to comply wit h
the terms of the provision ; he was bound to give a regular notice, and h e
was also bound to pay according to that notice, unless he was prevented
from doing so by the situation of the party to whom the notice was given ,
or who was to receive the money . He was bound therefore to shew tha t
he paid the money, or did do that which was equivalent in law t o
payment."

By this situation of the parties Lord Cottenham obviously
refers to his absence beyond the four seas .

And at p. 91 :
"It was incumbent on the plaintiff to prove not merely that the notic e

was left at the house of the defendant, but to shew something more ,
namely, that he did make a payment, or that he did that which the law con -
siders equivalent to payment, namely, that he had made a sufficient tende r
of the money ; that he had done all that it was incumbent on him to do to DUFF, J .

entitle himself to the benefit of his contract . "
See also Barrell v . Sabine (1684), 1 Vern . 268 ; Ensworth v .

Griffiths (1706), 5 Bro. P .C . 184 ; Davis v . Thomas (1830), 1 Russ .
& M. 506 ; Brooke v. Garrod (1857), 2 De G. & J . 62 ; Weston v .
Collins (1865), 11 Jur. N.S. 190 ; Dart's Vendors and Purchasers ,
7th Ed ., 272-3 .

The plaintiff must therefore shew either that he paid, o r
tendered to the defendant the sum stipulated for on th e
day fixed, or that something has occurred since the contract
relieving him from the exigency of the stipulation as to time .
There was no payment or tender in fact, and the learned Chief
Justice has found (and with his finding I agree) that the plaintiff
failed to prove facts justifying the inference that the plaintiff
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MORTON AND
SYMONDS Now, courts of equity have often afforded relief from the strin -

NICHOLS
gency of such stipulations, but it is important to remember tha t
this relief is afforded, not on the ground that the strict enforce -

rnent of the conditions of the contract would bear hardly on on e
of the parties ; not on any ground of mercy, or on the ground s
upon which the court acts in relieving from penalties and for -
feitures ; in other words, a court of equity has no jurisdiction to
make a new contract between the parties . Such relief is afforde d
only on the ground that the conduct of one of the parties raise s
an equity which entitles the other to prevent him insisting tha t

the condition has not been performed . The course of conduct
between the parties, for example, may be such that from it th e
court will imply an agreement to extend the time : Coast, v.

Harris (1824), Turn . & R. 496 at p . 523 . Fraud, or intentionall y

misleading, or other acts preventing the party bound by the con -
dition complying with it, may found the equity : Brooke v .

Garrod, supra, at p . 67 . Again, one of the parties may, by th e
conduct of the other, without any fraud or misconduct, be le d
into the belief that the rights of the other party will not b e
strictly enforced ; and in such a case, if it be inequitable tha t

DUFF, J . these rights should not be enforced, the court will not give effec t
to them : Bruner v . Moore (1904), 1 Ch . 305 ; Hughes v . Metro-

politan Railway Co. (1877), 2 App. Cas . 439, per Lord Cairns at

p . 448 ; Birmingham and District Land Company v . London

cl Northwestern Railway Co. (1888), 40 Ch . D. 268. It cannot
be argued that in this case there was any agreement to extend

the time fixed for the performance of the condition in question ,
or that the plaintiff had any belief or expectation that the con-

dition would be strictly enforced ; and the facts do not I thin k
supply any foundation for the contention that the defendan t
acted inequitably in insisting that it should be literally complie d

with. The decision of Spragge, V .-C., in McSweeney v . Kay

(1868), 15 Gr . 432, may be sustainable on the facts ; but the

observations of the Vice-Chancellor, insofar as they indicat e

FULL COURT was prevented from complying with the condition by the acts o f

1906

	

the defendant .

July 16 .

	

Counsel for the appellant mainly rested his case upon the con-

tention that the facts afforded a ground for equitable relief.
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MORTON AN D
have referred, which, indeed, do not appear to have been brought SYMONDS

to his attention . The observations of Lord Cairns and of Sir
NICHOLS

John Rolt in Tilley v . Thomas (1867), 3 Chy. App. 61, have, fo r
the reasons already indicated, no application to an agreement of

the character now under consideration .

MORRISON, J., concurred in dismissing the appeal .

	

MORRISON, J .

Appeal dismissed .

WHEELDEN v. CRANSTON .

Mining law—Placer claim—Location under obsolete Act—Relocation unde r
existent Act on discovery of error—Formal abandonment, whether neces-
sary in such circumstances—Representation—Work done on adjoinin g
claim—Placer Mining Act, R .S .B .C . 1897, Cap. 136; B.C. Stat . 1901 ,
Cap . 38 .

Where a placer claim has been erroneously located pursuant to the provi -
sions of an obsolete statute, it is permissible to relocate it in accord-
ance with the existent statute, and no formal abandonment i s
necessary .

Adopting the principle laid down in Woodbury v . Hudnut (1884), 1 B .C .
(Pt . 2) 39, work done by a miner making a cut through an adjoinin g
claim, with the consent of the owners, for the better working of hi s
own claim, must be held to be a representation of his own claim .

Where one post was made to do joint duty on the common boundary line
of two claims, the names of the two claims being written on the side o f
the post facing the respective claims :

Held, that the object of the statute requiring due marking had been
accomplished .

TRIAL before MARTIN, J., at Nelson, on the 8th of December ,
1905.

On the 3rd of December, 1904, the plaintiff located a place r

that in his opinion in contracts of sale providing for repurchase NULL COURT

the court has a general power to modify the rigour of the provi-

	

1906

sions as to time upon which the privilege of repurchase is condi- July 16 .

tioned, are obviously at variance with the decisions to which I

MARTIN, J .

190 5

Dec . 9 .

WHEELDE N
V .

CRANSTO N

Statement
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claim situate on 49 Creek near Nelson, B.C., which claim h e

called the Owl . This claim he recorded at Nelson on the 6th o f

December, 1904 . Upon the llthof September, 1905, the defend -

ant located over this claim a placer claim called Golden Dawn ,

which he recorded on the same day .
The defence was that the plaintiff had located the groun d

covered by the Owl on the 1st of December, 1904, under th e

same name, viz . : Owl, which was in existence when the plaintiff

on the 3rd of December, 1904, located the Owl first above named .

Further defences were set up on the trial as follows : the

plaintiff had not represented and bona fide worked the Owl

claim since the location thereof, and it had lapsed ; to which th e

plaintiff urged that while he had not been actually mining on th e

claim, he built trails and a cabin upon the same, and was engage d

in digging a cut through the adjoining claims with the consen t
of the owners, which cut was necessary in order that he migh t

get a tail race for his flumes, etc., and thus mine the Owl claim .

In reply to the defence first named, he said that the Owl locate d

on the 1st of December, 1904, was improperly located, and henc e
not a placer claim, and need not be abandoned in order that th e

Owl located on the 3rd of December, 1904, and now claime d

under, might be located .

S. S. Taylor, K.C., for plaintiff.

A . M. Johnson, for defendant .
9th December, 1905 .

MARTIN, J . : Several questions on the Placer Mining Act ar e
raised herein, and I shall dispose of them in their order .

First. It is objected that the plaintiff has not "represented and

bona fide worked . . . continuously, as nearly as practicabl e

during working hours " the placer claim the Owl, in question ,

while he was engaged in building his cabin on the claim i n

which to live while working it . This point has already been
answered in favour of the plaintiff by the judgment of thi s

Court in Woodbury v . Hudnut (1884), 1 B.C. (Pt. 2) 39 at pp . 41-2 ,

1 M.M.C. 31 at p . 34, wherein it is laid down as follows :
" It was said that the work to be done on a claim (which is to be worke d

continuously) must be miner-like work—that building a house is not miner -
like work at all ; and, moreover, that the house in question was not on th e
Kootenay Chief ground at all, though not far off. Now, of course, i n

490

MARTIN, J .

1905

Dec . 9 .

WHEELDEN
V .

CRANSTO N

Statemen t

Judgment
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Cornwall or Northumberland, building a house is not miner's work—it i s
not mining at all . In old and highly organized countries the landlord
mines with hired labour, and puts up houses for his men . Yet the cost of
those houses is just as much part of his mining capital invested in th e
mines, and the houses are just as useful for working the mines as pump s
and furnaces with which the water is removed or the ore roasted . And
among the hills of British Columbia the first thing a miner does (when h e
intends continuous working) is to secure, or build if necessary, a cabin in a
spot convenient as possible to his claim. It is not necessary that it shoul d
be actually on his ground . There may be overwhelming advantages i n
wood and water a quarter of a mile off . It is quite sufficient if it be in a
place manifestly convenient for the workers . The building of a cabin o n
first settling down to the serious working of a mineral claim is therefor e
just as much miner's work in reference to the holding and working th e
claim as is, afterwards, the sinking of a shaft or the driving a tunnel, o r
building a pump . "

That case was decided on the following sections of the Act of

1882 :
"48. Every free miner shall, during the continuance of his certificate ,

have the exclusive right of entry upon his own claim, for the miner-lik e
working thereof, and the construction of a residence thereon, and shrill b e
entitled exclusively to all the proceeds realized therefrom ; provided, that
his claim be duly registered, and faithfully and not colourably worked ;
but he shall have no surface rights therein . Provided also, that the Gold
Commissioner may, upon application made to him, allow adjacent claim -
holders such right of entry thereon as may be absolutely necessary for the
working of their claims, and upon such terms as may to him seem reason -
able .

"51. A claim shall be deemed to be abandoned and open to the occu-
pation of any free miner when the same shall have remained unworked o n
working days by the registered holder thereof for the space of seventy-two
hours, unless sickness or other reasonable cause be shewn .

"52. Every full sized claim or full interest as defined in this Act shal l
be represented and bona fide worked by the owner thereof, or by some per -
son on his behalf . "

Second. It is submitted that because the plaintiff had alread y
located a claim covering the same ground, on December 1st, h e
could not relocate it subsequently (on December 3rd), withou t
complying with section 7 of the Placer Mining Act Amendmen t
Act, 1901, i.e., in this case he should have posted formal notice o f
abandonment on the four corner posts of his claim because it had
not yet been recorded. What happened is peculiar. The plaint-
iff essayed to make a valid location of a " creek claim " unde r
the repealed section 20 of the statute of 1897, which gave him a
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was entitled to a claim 250 feet square which could only b e
CRANSTON obtained by conforming to the formalities of that statute whic h

differed from the former under which he had made his location .
He thereupon decided to proceed no further with his abortiv e
attempt under the former statute, and proceeded to locate unde r
the existing one. In such circumstances I am of the opinio n
that he did right in treating the result of his former misconceive d
efforts as a nullity, and consequently it was unnecessary to com-
ply with said section 7 . There was no bar to his doing so ,
because no valid claim had been located by him on that creek ,
and therefore he was justified in beginning de novo to locate
one. Though it does not, in this view, strictly affect the ques-
tion, yet I also point out that said section 7 provides that afte r
observance of its conditions the locator "shall thereupon b e
entitled to locate and record another placer claim upon othe r
ground in lieu of the abandoned claim," etc . It would, I think ,
be found difficult to apply such language to the exceptiona l
facts of this case because it was the same ground that was re -
located by the same locator .

Third. It is urged that the relocated claim is invalidated
Judgment because in placing a necessary post on and about the centre o f

the common boundary line between the Owl and the Eagl e
claims, which line was exactly co-terminous in each claim, on e
post was used to do duty for both claims . On one side of the
post was written the name of the Owl claim, and on the othe r
that of the Eagle. It is contended that the Act requires th e
erection of a complete and distinct set of posts for each claim ,
and that no post can perform a joint duty . Before adopting
such a very technical construction such an intention of the Legis-

lature must clearly appear, but I can find nothing in the Ac t
which positively requires it . What was done was at once con-
venient and plain and the notice on the post shewed the tw o
claims it pertained to, so that the object of the Act in requirin g
due marking of the boundary had been accomplished .

MARTIN, J . claim 100 feet square . What he did amounted to making a
1905 valid location under that Act, but when he came to record th e

Dec . 9 . location he found out from the mining recorder that the la w
- had been changed and that by the Act of 1901, then in force, he
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is clear from the evidence that it was necessary for the miner-

	

v .

like working of the Owl that a rock cut and drain should be
CRANSTO N

constructed through the Hawk . That work was consequently

undertaken by the Owl 's owners on a grub stake agreement wit h

the owner of the Hawk, and the plaintiff relies upon section 4 9

of the Placer Act which provides that
"A tunnel or drain shall be considered as part of the placer claim, o r

mine held as real estate, for which the same was constructed ."
There was no necessity for the plaintiff to resort to section 48 an d

obtain and record the licence of the Gold Commissioner, for tha t

section was passed to protect the rights of other owners and th e

Crown, while here the plaintiff had obtained the leave and licenc e

of the party concerned . If a drain is to be considered as part of

the placer claim, then the miner-like and necessary work done on i t

applies to and must be held to be a representation of the claim.

There is nothing new in the idea that certain work done off a

claim and in connection with it must be so regarded, because i n

Woodbury v. Hudnut, supra, the cabin was not built on th e

claim in question. The principle was sought to be distinguishe d
because here the plaintiff was also working the Hawk under th e

agreement as well as making the drain . But surely because th e
owners concerned took advantage of the occasion to work that

Judgment

part of the Hawk through which the rock-cut and drain wer e
constructed, and so save the gold therein, the plaintiff has no t
lost his statutory right to have such drain regarded as part o f
his claim ? Of course if I were satisfied that this was merel y

a colourable scheme to work the Hawk and let the Owl lie idl e

that would be a very different matter .
It follows that the plaintiff 's location, being a valid one, ha s

been trespassed upon by the defendant, and for that trespas s
damages must be awarded, but only nominal, i .e ., $1, accordin g

to Woodbury v. Hudnut, as there is no evidence of special dam -
age shewn, and there will be a perpetual injunction restraining
future trespass, as prayed.

Finally, the claim is sought to be invalidated on the ground MARTIN, J .

that it was not continuously worked, or worked at all, for many

	

190 5

weeks while the owners were working on the rock cut (drain) Dec . 9 .

on the Hawk claim, just below the Owl, on the same creek. It
ii EEL E N

Judgment for plaintiff
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RAINEY v. RAINEY .

Practice—Order for sale of real estate pendente bite—Order 50, r . 1, effect of.

Rule 1 of order 50 provides, in part " If in any cause or matter relating t o

any real estate, it shall appear necessary or expedient that the rea l
estate or any part should be sold the court or a judge may order th e
same to be sold" :

held, that this is a general power, to be exercised by the Court or a, judg e
according to the circumstances, and is not meant to apply only wher e
a sale is necessary or expedient for the purposes of the action .

In re Robinson (1885), 31 Ch. D . 247, not followed .

MOTION on behalf of the defendant for an order authorizin g
and approving a sale of land proposed to be made by the defend -
ant. The facts, so far as material to the application, are a s
follows : John Rainey died intestate being the owner in fee
simple of the lands in question . The defendant obtained letters
of administration of the personal estate of the deceased, allegin g
himself to be a son of the deceased . The plaintiff, a brother of
the deceased, alleged that the defendant was not a son of th e
deceased, that the plaintiff was one of the next of kin of th e
deceased and brought this action against the defendant, person -
ally and as administrator, for revocation of the letters of admin-
istration and for a declaration that the defendant had no title t o
the lands in question and that the plaintiff was entitled to a one -
quarter undivided interest therein . The defendant, pending th e
action, had obtained conveyances from the other three brothers
of the deceased of all their interest in the lands in question .

The motion was argued before HUNTER, C.J., at Vancouve r
on the 20th of November, 1906 .

Wade, K.C., for defendant : Assuming that the plaintiff suc-
ceeds in establishing his claim that he is entitled to an undivided
one-quarter interest in the land, the defendant is nevertheles s
entitled to three-quarters undivided interest therein by virtue o f
the conveyances to him from the other brothers of the deceased .
The proposed sale is at a good price and the plaintiff cannot b e

1906

Dec . 7 .

RAINE Y
V .

RAINE Y

Statemen t

Argument
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prejudiced, because the money will be placed in court to be paid HUNTER, c.a .

to him if he succeeds in establishing his title. The proposed sale

	

1906

is necessary in order to prevent the property being sold under Dec. 7 .

mortgage and the Court has jurisdiction under Order 51, r. 1, to
RAINE Y

make the order asked for .

	

v .

Craig, for plaintiff : The Court cannot try the action on this RAINE Y

application, but must, for the purpose of the application, assum e

that the plaintiff is entitled to a one-quarter undivided interest

in the lands : Prince v. Cooper (1853), 16 Beay . 546 . Order 51 ,

r. 1, does not confer jurisdiction to enable the Court to convey th e

plaintiff's lands without his consent . The rule is intended only

to enable the Court, pending an action, to approve a sale which

the applicant has title to make ; as for instance, to approve a

sale made by a trustee . This is practically an application to

compel the plaintiff to execute a conveyance, because, unless th e

plaintiff does execute a conveyance, title cannot be conferred on

the purchaser without a vesting order being made . No case has

been made out for a vesting order . An order approving the pro -

posed sale will be abortive . Order 51, r. 1, applies only where a
sale is necessary or expedient for the purpose of the action : Argument

In re Robinson (1885), 31 Ch. D. 247 . In any event, an order

should not be made directing a proposed sale negotiated privatel y

by the defendant, to be completed by the plaintiff . The plaintiff

should not be compelled to shew that the price is inadequate ; he
is entitled, if the land is to be sold, to have it sold publicl y

according to the usual practice of the Court. The granting o f
this application would entirely deprive the plaintiff of the benefi t
of the Partition Act.

7th December, 1906.

HUNTER, C .J . : Mr. Craig contends that In re Robinson (1885) ,
31 Ch . D. 247, is a binding authority on me to refuse to approv e
the proposed sale. I am unable to follow this decision, assuming

it to be in point, as it seems to me to violate the principles lai d
down by numerous law Lords as to the construction of statute s
in general and codes in particular, notably by Lord Herschell i n
Bank of England v . Vagliano Brothers (1891), A.C. 107 and by
Lord Halsbury in Salomon v . Salomon (t Co. (1897), A .C . 22 at

p . 34, which principles I have had before now frequent occasion

Judgment
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HUNTER, c .J . to apply, as for instance in Calder v . The Law Society (1902), 9
B.C. 56 ; Hinton Electric Co. v. Bank of Montreal (1903), ib .
545 and Hopper v. Dunsm,uir (1903), 10 B.C . 17. Here I am
asked to read into the rule the words " for the purposes of the
suit only " in limitation of words otherwise sweeping and gen-

eral, which according to Lord Halsbury I must decline to do. I
may add that it would he very unfortunate if the power of the
Court in such a jurisdiction as this, where the value of rea l
estate fluctuates in the most extraordinary manner, should b e
fettered in the way contended for . On the material filed it i s
clear that the weight of evidence is in favour of the conclusio n
that the amount offered is such as a trustee would be justified i n
accepting.

I therefore approve the sale, and direct that the surplus, afte r
paying off the mortgage and taxes, be paid into court . Costs
reserved.

Order accordingly .

1906

Dec . 7 .

RAINEY
V .

RAINEY

Judgment
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COTTON ET AL. v. THE CORPORATION OF THE CITY IRVING, J .

	

OF VANCOUVER .

	

1906

Municipal law—Streets, property of Corporation in—Vancouver Incorpora-
Dec . 11 .

	

tion Act, 1900, Sec . p18—" Vest," meaning of .

	

COTTO N
v .

Section 218 of the Vancouver Incorporation Act, 1900, provides, in part, VANCOUVE R
that every public street . . . . in the City shall be vested in th e
City (subject to any right in the soil which the individuals who lai d
out such road, street, bridge or highway may have reserved) .

In an action for an injunction to restrain the Corporation from digging an d
blasting for the construction of a drain on a street within the corpor -
ate limits, plaintiffs submitted that a proper construction of the word
" vest " as used in section 218, did not authorize the Corporation t o
dig to an excessive depth :

Held, adopting the ruling in Roche v . Ryan (1891), 22 Ont . 107, that th e
word "vest" was not a vesting of the surface merely, but is wid e
enough to include the freehold as well, bu t

Held, on the evidence, that it had not been shewn by the plaintiffs tha t
substantial or irreparable injury would be sustained by them throug h
the construction of the drain .

MOTION to continue an injunction restraining the Corporatio n

of the City of Vancouver from constructing, at a depth which

was alleged to be injurious to adjoining property, a drain in a
street in the municipal limits, argued before IRVING, J ., at Van-

couver on the 4th of September, 1906.

Wilson, K .C., for plaintiffs .

Cowan, K.C., for defendant Corporation .

11th December, 1906 .

IRVING, J. : The plaintiff's, who are owners of a building on

the north side of Pender street and on the south side of the lan e
lying between Hastings and Pender streets, seek an injunctio n

restraining the defendants from constructing in the said lane a
drain at what they (the plaintiffs) call an excessive depth, that
is to say, some twelve or sixteen feet below the surface of th e
lane, and in proximity to the basement of the plaintiffs' building .

The plan of construction proposed is that the drain should be

Statemen t

Judgment
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IRVING, a . dug from 19 to 26 feet below the surface by alternate tunnels
1906

	

and open cuts, the tunnels to be about 30 feet in length and th e
Dec. 11 . open cuts about 20, with manholes every 30 feet . To drain the

plaintiffs' building, and the other buildings on the south side o f
COTTO N

z=,

	

the lane it would only be necessary to dig to the depth of fro m
VANCOUVER

9 to 10 feet, and a drain placed at that depth would not requir e
any rock to be blasted. The excessive depth, or what the plaint-
iffs call the excessive depth, that is to say, the difference between
19 and 26 feet and 9 and 10 feet is required, in order that th e
buildings on the north side of the lane, that is to say, the build-

ings facing on Hastings street may be drained through this sam e
drain. The plaintiffs contend that the proper place for the con-

struction of a drain for these buildings is along Hastings street ;
that the Corporation has no right to dig down to this excessiv e
depth in the lane in order to save the expense of pulling up
Hastings street and putting a drain there . Their contention i n
short is that this is an extraordinary exercise of the powers o f
the Corporation to the detriment of their property, and shoul d
not be permitted ; and they refer me to the case of Knight v . Isle

of Wight Electric Light and Power Co . (1904), 73 L.J ., Ch . 29 9
at p. 300, 20 T .L .R. 173 at p . 174. This was a case of nuisanc e
where it was held that the vibration, noise and smell were s o
great as to justify the interference of the Court . The plaintiffs
urge the blasting of the rock in the lane is a nuisance, but I hav e

Judgment no trouble in disposing of that ground of complaint :
"It frequently happens that the owners or occupiers of land cause, i n

the execution of lawful works in the ordinary user of land, a considerabl e
amount of temporary annoyance to their neighbours, but they are no t
necessarily on that account held to be guilty of causing an unlawful nuis-

ance . The business of life could not be carried on if it were so . For

instance, a man who pulls down his house for the purpose of building a

new one no doubt causes considerable inconvenience to his next door
neighbours during the process of demolition ; but he is not responsible a s

for a nuisance if he uses all reasonable skill and care to avoid annoyanc e
to his neighbour by the works of demolition . Nor is he liable to an action ,

even though the noise and dust and the consequent annoyance be such a s

would constitute a nuisance, if the same, instead of being created for th e

purpose of the demolition of the house, had been created in sheer wanton-

ness or in the execution of works for a purpose involving a permanent con-

tinuance of the noise and dust . For the law, in judging what constitutes



XII.]

	

BRITISH COLUMBIA REPORTS .

	

499

a nuisance, does take into consideration both the object and duration of Iavrxo, J .

Then turning to the other ground upon which the injunction
Dec . 11 .

is sought, viz . : that danger is reasonably to be apprehended :	

the plaintiffs rely chiefly on section 218 of the Vancouver In- COTTO N

U .

corporation Act, 1900, Cap . 54 . By that section it is enacted as VANCOUVE R

follows :
"218 . Every public street, road, square, lane, bridge or other highwa y

in the City shall be vested in the City (subject to any right in the soi l
which the individuals who laid out such road, street, bridge or highwa y
may have reserved), and such public street, road, square, lane or highwa y
shall not be interfered with in any way or manner whatsoever, by excava -
tion or otherwise, by any street railway, gas or waterworks company, o r
any companies or by any company or companies that may hereafter be in -
corporated, or any other person or persons whomsoever, except having firs t
made application and received the permission of the City Engineer in
writing . "

There was much discussion as to what this section meant. The
plaintiffs ' contention is that it only gives or vests in the Corpora-
tion the surface of the street as street, with a depth sufficien t
to (liable the Corporation to do that which is done in every
street, that is to say, to raise the street, lay down sewers an d
wa,er pipes ; and that the sinking to an excessive depth is no t
authorized by this construction of the word " vest. "

A. number of English cases were cited in support of that con -
te tion, but I have arrived at the conclusion that this limitatio n
i not at all applicable to the section in question . There is a Judgmen t

narked difference between our Act and the English Acts referre d
uo by Mr . Wilson . By our Act, everything is vested in the Cor-
poration, unless expressly reserved ; nothing, therefore, will be
reserved by implication . In Roche v. Ryan (1891), 22 Ont . 107 ,
Street, J ., came to the conclusion that the word " vest " was no t
a vesting of the surface merely ; that the word was wide enoug h
to include the freehold as well as the surface ; that where the
individual who had laid out the lane had reserved no right in
the soil, the soil and freehold were vested in the municipality .
I think that the argument is applicable to section 218. The
defendants, then, own the street.

They are authorized by section 125, sub-section 43 to mak e
by-laws as to laying down drains and sewers under such lands as

that which is said to constitute the nuisance ."

	

1906
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IRvINC, J . the Council may deem necessary ; but as this is one of the ordin -

190G

	

ary uses of a street or lane (Coverdale v. Charlton (1878), 4 8

Dec . ii . TA., Q.B. 128) no by-law appears to be necessary where they
own the street and the work is wholly within their own property :

COTTO N
v .

	

Corporation of the City of New Westminster v . Brighous e
VANCOUVER (1891), 20 S .C .R. 520, and note the language at the end of sub-

section 43.
On the evidence I do not feel convinced that the apprehende d

mischief will occur .
Apparently, the cases require the plaintiffs to make out o n

their application for an injunction that substantial injury ; irre-
Judgment parable injury will be sustained by them, as the inevitable con -

sequence of the drain being placed where it is proposed to plac e

it. The evidence does not satisfy me that such is the fact, s o

the injunction must be refused, with costs .

Injunction refund .
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ACTION, LIMITATION OF — Privat e
and Public Acts, construction of—B .C. Stat .
1896, Cap. 55, Sec . 60—R.S .B.C. 1897, Cap .
58—(Lord Campbell's Act)—Public Authori-
ties Protection Act, 1893 (Imperial) .] De -
ceased, a workman employed by the defend -
ant Cook on a contract work for the defend-
ant Company, was instantly killed by com-
ing in contact with a live wire . The
accident occurred on the 6th of August, 1904 ,
and the writ in the action, brought under
the provisions of Lord Campbell's Act, was
issued on the 15th of July, 1905 . Defendant
Company set up, as a bar to the action a s
against them, section 60 of their Act of in -
corporation, which limits the time to six
months within which an action may be
brought against them for any damage o r
injury sustained by reason of the tramway
or railway, or works or operations of th e
Company :—Held, on appeal, affirming th e
decision of MORRISON, J., that Lord Camp-
bell's Act is a special Act ; creating a special
cause of action ; and this special cause of
action, so specially provided for, does no t
come within the scope of a general limita-
tion clause in a private Act, passed for th e
benefit of a private corporation . Effect o f
the Public Authorities Protection Act, 189 3
(Imperial), discussed . GREEN et al . v . TH E
BRITISH COLUMBIA ELECTRIC RAII.wAY COM -

PANY, LIMITED, AND EDWARD COOK . - 199

ADMIRALTY LAW—J :' r 7 rl r r r Court of
/'aoada—AdmirrrTt ;,rri"7 ;, rir,rr— ;1r tion fo r
Ir,rlance of contra, l 1u ;r e lrrr h ,f ( l,,rr1 ship
Co' /' v-cia on fo

	

,rr rrs ,tr ml, ,I rrr repairs
,ranoallelr,19,, , /,—'fril ;ngout . ]

Plaintiffs built a ship in Paisley, Scotland ,
for a company in Vancouver, B . C . On her
way out certain repairs were made, amount -

ADMIRALTY LAW— Continued .

ing to £3,638 . The first instalment of th e
purchase price not being paid, action wa s
commenced by seizure of the ship . Defend -
ants counter-claimed for the above-men-
tioned sum, the expenditure of which they
alleged was rendered necessary by th e
defective work and material in her con-
struction and equipment . On a motion to
strike out this counter-claim as not being a
subject of admiralty jurisdiction :—Ileld,
that, the counter-claim not being one mad e
by the builders of the ship, and not bein g
made against the ship, the motion to strik e
it out must be allowed . Jurisdiction of th e
Exchequer Court of Canada considered .
Bow, MCLACHLAN & Co . V . THE "CAMOSUN . "

-

	

283

2 .--Rule 63 (Admiralty), scope of to in-
clude an equitable set-off—Counter-claim—
Evidence—Trial—Balance of convenience . ]
In an action in the Exchequer Court of
Canada (Admiralty jurisdiction) for th e
price of a ship, where the circumstance s
entitle the defendant to a reduction of th e
amount claimed, if such claim can be sub-
stantiated, the court will not exclude th e
proposed set-off. Where the ship was buil t
in Scotland, and certain repairs were effect -
ed on her way out to the British Columbi a
coast, the balance of convenience is i n
favour of trying out any disputes concernin g
those repairs at the place where the ship i s
rather than at the place where she was
built . Bow, McLscni,AN & Co . V . TH E
" CAMOSUN . " (No . 2). -

	

-

	

-
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APPEAL.Continued .

incidental to arbitration .] Sam Kee, havin g
obtained an award from arbitrators ap-
pointed under the Railway Act, 1903
(Dominion), which award, by reason o f
section 162 of the Railway Act, 1903, entitle d
him to the costs of the arbitration, the
Railway Company appealed to the Ful l
Court, advancing several distinct grounds o f
appeal, on all of which, with the exceptio n
of the rate of interest allowed by the Arbi-
trators, they failed, the interest bein g
reduced to the statutory rate, from six pe r
cent . to five per cent. :—Held (IRVING, J . ,
dissenting) : (1 .) That the word " event" in
section 100 of the Supreme Court Act, 1904 ,
may be read distributively . (2.) That sec-
tion 162 of the Railway Act, 1903 (Domin-
ion), does not apply to costs of appeals to
the Full Court from the award of arbi-
trators, but that such appeal is an independ -
ent proceeding, and is therefore governe d
by section 100 of the Supreme Court Act ,
1904. (3.) That the success of the appel-
lant Company on the question of interes t
was merely an " issue " arising on the
appeal, and not an " event" on which i t
was taken . VANCOUVER, WESTMINSTER AN D
YUKON RAILWAY COMPANY V . SAM KEE .

	

1

2 .--Ground not distinctly raised at tria l
—Question of fact .] D., who was wit h
others jointly indebted to the plaintiff o n
certain promissory notes in relation to th e
transfer of a business as a going concern ,
did not in his pleadings, nor at the trial ,
until the close of the evidence in the cas e
for both sides, raise the point that he
claimed a lien on certain merchandise in
stock, which was sold by the plaintiff, th e
proceeds of which ought to have been, bu t
were not, applied in reduction of th e
debt :—held, that where a point is one o f
fact, or of mixed law and fact, it cannot be
raised in the Court of Appeal for the firs t
time unless the court is satisfied that by n o
possibility could evidence have been give n
which would affect the decision upon it ;
but where the point is wholly one of law ,
such, for instance, as the construction of a
statute, it may be raised for the first tim e
on appeal subject to such terms, if any, a s
the court may see fit to impose . STONE V .
RossL1ND ICE AND FUEL COMPANY et al . 66

3.--Jurisdiction .

	

-

	

-

	

454
See HABEAS CORPUS .

4. Security for costs .

	

-

	

-

	

355
See PRACTICE . 3 .

APPROPRIATION OF PAYMENT.

See MECHANICS ' LIEN .

ARBITRATION—Costs of .

	

1
See APPEAL .

ATTACHMENT OF DEBTS . - 226
See PRACTICE . 6 .

BANKS AND BAN KING—Into rest--Bank
Act, Secs . 80 and 81—Bank slipul,rf,gg for

usurious rate—Reduction to ,,u „2 lega l
rate .] In an action to recover principal and
interest on certain promissory notes, bear-
ing interest at twelve per centum "as wel l
after as before maturity," defendant pleaded
section 80 of the Bank Act :—Held, reading
sections 80 and 81 together, such a contrac t
between the Bank and the creditor is merel y
invalid insofar as it stipulates for more tha n
seven per cent . BANK OF 1110NTREAL v .
HARTMAN .	 375

BILLS OF SALE—Invalidity—Transfe r
of goods in the ordinary course of business—
Sale of stock en bloc—Application of Bills o f
Sale Act .] Plaintiff sold his stock of good s
en bloc, and defendants attacked the sale on
the ground that it was part of a scheme be -
tween the vendor and purchaser to defraud
certain wholesale houses . A jury found
that the transaction was bona fide, but on
motion for judgment, defendants questioned
the validity of the bill of sale on a numbe r
of grounds, one of plaintiff's replies to whic h
was that the Bills of Sale Act did not apply ,
as this was a transfer of goods in the ordin -
ary course of business, excluded from th e
operation of the Act by section 2 (R .S .B .C .
1897, Cap . 32 ; B.C. Stat . 1905, Cap . 8, Sec .
3) :—held, that the words " transfers of
goods in the ordinary course of business, ”
were wide enough to include the sale of a
stock in trade en bloc. GREENBURG V . LEN Z
et at .	 395

CHAMPERTY AND MAINTENANC E
—lhu„aae, fora,rongfi,llgInalrilai,rli,garfion
ayni,,1 pia inl,~=l',,,,j/, ./, ,'ri,r,lr„ri 7,r ;,' in
Uua,r,ln, i„fr'o,lnrfi„n yt—C,au,,,,r, Ot /crest i n
s„it—Fu,i~, : irrf g ,,l ;„ lili , frrt g„r,--Litigiou s
rights—Illegal co, ~~-1, , ali,,,, .j An action lie s
for unlawful maintenance, notwithstandin g
that the plaintiff was unsuccessful in the
action maintained, on proof of special dam -
age :—Held, on the evidence, per IRVING an d
MomunsON, J .J . (HUNTER, C .J ., dissentiente) ,
that in this case, the plaintiff had suffered
no damage . Decision of DUFF, J ., reversed .
NRWSWANDER V . GIEOERICII .

	

-

	

- 272
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COAL MINES ACT—Leases and licence s
under .	 12 9

See MINING LAw . 3 .

COMPANY LAW—Control of company—
Purchase of mineral claim by directors fo r
illegal object— Fru/il//7a,it scheme — Knowl-
edge of by vendor—B,// y of hectors—Illega l
conduct of—Meetings of directors—Quorum . ]
As fiduciary donees of their powers, the
directors of a company are bound to exercis e
them bona fide for the purposes for whic h
they were conferred ; and generally th e
corporate body to which they owe this duty
is entitled, in the case of a breach of it, to
invoke the remedial action of the court . A
director acting in a certain way, with th e
primary object of deriving an improper per-
sonal advantage, financial or otherwise, can -
not save himself by chewing that his action
was also of benefit to the company . If the
circumstances are such that his actions are
equivocal, and open to two constructions, h e
must, seeing that he is in a fiduciary capa-
city, be prepared to shew beyond all reason-
able doubt the single-mindedness of hi s
intentions . Decision of IRvING, J ., affirmed .
MADDEN et at . v. DIMOND et al . RUDOLPH v .
MACEY .	 80

CONSTITUTIONAL LAW . - 257
See STATUTE, CONSTRUCTION OF . 4 .

CONTRACT. - -

	

186
See PARTNERSHIP .

2.--Specific performance—Option to pur -
e mineral claim--Time of the essence —

Tr///l, of instalment of purchase money
Jo/ , /*e nt ir,n.] Where the contract is for th e
sale of property of a fluctuating value, suc h
as mineral claims, although there is n o
stipulation that time shall be of the essenc e
of the contract, yet by the very nature o f
the property dealt with, it is clear that tim e
shall be of the essence . Where the trans -
action is an option, or unilateral contract ,
for that reason time is to be taken as in -
tended to be of the essence . Where there
is a stipulation to pay money on a particula r
day, and no place is agreed upon, it is th e
duty of the payor to seek out and find th e
payee if he is within the jurisdiction . Deci-
sion of HUNTER, C .J ., affirmed . MORTO N
AND SYMONDS V . notions .

	

-

	

- 9, 485

COUNTY COURT—Mining jurisdiction .
	 tl•!11 7
See MINING LAW. 5 .

COSTS—Action by Attorney-General—Pay-
ment of costs by relator or Attorney-General —
18 & 19 Vict, Cap . 90 (Imperial), whether in
force in British Columbia .] In an action by
the Attorney-General at the relation of a
private individual, the Crown sues as parens
patrue, and the only object of inserting th e
name of the relator in the proceedings is t o
make him responsible for costs . The Act
18 &=19 Viet ., Cap . 90 (Imperial), is not i u
force in British Columbia, and the mach-
inery by which the Act is to be worked ou t
could not be applied here . ArroRxEY-
GENERAL eT rel. KENT V . RUFFNER AN D
BI.UNCK .	 299

2.—"Event, " what constitutes—Supreme
Court Act, 1904, Sec . 100 .] By section 10 0
of the Supreme Court Act, 1904, the Legis-
lature expressly intended to provide a n
automatic code for the disposition of th e
costs of all trials, hearings and appeals i n
the Supreme Court, and to sweep away al l
discretion save in relation to the specific
exceptions set out in the said section 100 .
HOPPER v . DuNSxuIR .

	

-

	

-

	

-
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3.--Security for.

	

-

	

-

	

355
See PRACTICE . 3 .

CRIMINAL LAW—Evidence—Complain t
in case of rape—Questions put to complainan t
by her aunt the following day—Admissibilit y
of.] Where the complainant makes a state-
ment, to a third party, not in the presence
of the accused, such statement may be given
in evidence, provided it is shewn to have
been made at the first opportunity whic h
reasonably offered itself after the commis-
sion of the offence, and has not been elicited
by questions of a leading and inducing o r
intimidating nature. REx v . Jimmy SPOZZUM .

	

-

	

-

	

-

	

291

2.--Indian, sale of liquor to—Who is a n
Indian—Person folio,/Miry L0/h/0/ mode of
life—IndranAct, airr/,'lrrr, n/ o) '14, Cap . 32,
Sec . 6—Mom rect .] \_ quarter-breed is a s
much entitled to purchase liquor as a whit e
man, provided he does not come within th e
purview of the amendment to the Indian
Act enacted by section d, Cap . 32, 1894. In
this case, there being nothing to shew tha t
the defendant knew or had cause to suspec t
that the person to whom he sold the liquo r
was reputed to belong to a particular band ,
or followed the Indian mode of life, the de-
fendant only acted reasonably in the cir-
cumstances . RIx v . IIUGnES .

	

-

	

290
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CRIMINAL LAW—Continued .

3 .--Perjury, Criminal Code, See . 145—
Crime alleged to have been committed on ex-
amination for discovery in a civil suit —
Criminal Code . ] The accused having been
charged with perjury committed on his ex-
amination for discovery before the Registra r
in a civil suit, elected to take speedy trial .
On his election, his counsel took the objec-
tion that perjury could not be assigned o n
examination for discovery :—Held, that a s
every statement made upon oath by th e
person examined during his examination
for discovery, forms part of his evidence a t
the trial, it is evidence given in a judicia l
proceeding within the meaning of sectio n
145 of the Criminal Code . Discretion o f
Court exercised by refusal to hear charge o f
perjury while civil proceedings are pending .
REx v . T .

	

-

	

-

	

-

	

-

	

223

CROWN LANDS—(Dominion)—Reserva-
tion of timber in grant of land—Mortgage b y
patentee — Subsequent Order in Council re-
scinding reservation—Effect as to rights of
mortgagee in timber—Accretion—Estoppel . ]
A grant of land issued pursuant to sections
14 and 15 of the Dominion Land Regulation s
(Cap. 100, Consolidated Orders in Council )
contained, inter a reservation to th e
Crown or its assigns of all merchantable
timber . Subsequently an Order in Counci l
was passed cancelling such reservation and
declaring that all persons who had received
homestead entries for lands similarl y
granted shall be entitled to the timber o n
their homesteads free of dues . The owner ,
MacCrimmon, sold the timber to defendants
Johnston and Cook, who in turn transferred
their interest to defendant Smith . Mac -
Crimmon's mortgagees claiming under a
mortgage of the 5th of August, 1893, brough t
an action for an injunction and damages fo r
trespass :—Held, reversing the judgment o f
DUFF, J . (MARTIN, J ., dissentiente), that the
cancellation operated either as an extin-
guishment of the reserve, or a grant of th e
right in gross to the owner of the land ; tha t
the owner thereby became possessed of bot h
the land and the profit which issued out o f
it, the profit becoming extinct and fallin g
into the inheritance . That the reserv e
mentioned in the Crown grant was merel y
a licence to enter and cut the timber, an d
was not a reservation such as that i n
Stanley v . White (1811), 14 East, 332 at

p . 343 . MACCRIMMON, PELLY AND PELLY V .
SliITn, JOHNSTON, COOK AND SMITH. - 377

DAMAGES—Exemplary—Excessive .
	 23
See TAxEs .

387

DIVORCE .	 G O
See PRACTICE. 2 .

EVIDENCE .

	

-

	

-

	

-

	

29 1
See CRIMINAL LAW .

FIXTURES.
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See LANDLORD AND TENANT .

HABEAS CORPUS—56 Geo . HE, Cap .
100, Secs . 3 and 4—Order discharging prison-
er—Immigration Act, R .S .C . 1886, Cap . 6.5;
1902, Cap . 14—Proclamation issued pursuant
to—Effect of—Appealability from decision of
immigration officer—Supreme Court Act,
B .C . Stat . 1903-4, Cap . 15, Sec . 86—Appeal
—Jurisdiction .] A proclamation was issued
and published in the Canada Gazette, em -
powering the Minister of the Interior, o r
any officer appointed by him for the purpose ,
in pursuance of the amendment to th e
Immigration Act, 1902, Cap . 14, to prohibi t
the landing in Canada of any immigrant o r
other passenger suffering from any loath -
some or infectious disease, and who, in th e
opinion of the Minister, or such officer ,
should be so prohibited :Meld, on appeal
(affirming the order of MORRIsON, J .), that
the statute and the proclamation issued
thereunder, merely authorizes the deport-
ation of the diseased person ; that it does
not take away the right of the court to
decide the question of fact on a proper
application, and the judges are bound t o
inquire into the matter on an application for
habeas corpus . Parliament not having mad e
the examination by the immigration office r
final, the statute is not to be construed as
ousting the jurisdiction of the court t o
examine into the legality of the detention
on a proper application. Effect of Cox v .
Hakes (1890), 15 App . Cas . 506, discussed .
IKEZOYA et al . v. CANADIAN PACIFIC RAILWA Y
COMPANY .	 451

INCOME—7'olion of—What constitute s
inr,m,, — Ou(r,r),a

	

meaning of under th e
Act—I,3 1" 1 by bank to depositors in
0),ra,i„—i',,,0l0a—Assessment Aet, 1905,
Cap . ._' .] by the assessment Act (B .C . Stat .
1905, Cap . 2) it is provided that Banks shal l
be taxed upon their actual gross incom e
derived from business transacted within th e
Province, subject to certain deduction s
which are set out in Form 1 of the Act .
Form 1 provides, inter ilia, a deduction on
account of outgoings or necessary expense s
incurred and actually paid by the Bank in
the production of income . The Bank o f
Hamilton operates two branches in Britis h

DISCOVERY. -
See PRACTICE .
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INCOME—Continued .

Columbia, and there was charged as a
deduction a certain sum which was ascer-
tained by deducting four per cent . on th e
average of the weekly sums which, in th e
books of the head office, were debited t o
these branches . In ascertaining the profits
made by the different branches, the practic e
of the head office was to charge agains t
each branch this four per cent. The
evidence did not shew whether this su m
(debited weekly against the branches i n
the books of the head office) in fact corres-
ponded with the amount of money employe d
by the Bank in its banking business i n
British Columbia in obtaining income .
The charge of four per cent . was made u p
of two items : three per cent . was charge d
as representing the interest paid to deposit -
ors in Ontario on moneys borrowed fro m
them by the Bank, and one per cent . was a
charge representing the general expense s
of the Bank in connection with deposi t
accounts, including, as appeared from the
affidavit of the general manager, a certai n
allowance made for the loss arising fro m
the fact that a considerable sum of money
on which interest was paid by the Bank
remained unproductive . The principal
question argued on the appeal was whethe r
these deductions should have been allowed
by the Court of Revision :—Held, that had
there been proper evidence before the Cour t
of Revision that the moneys debited by
head office to the British Columbia agencie s
were moneys on which the head office pai d
depositors in Ontario three . per cent ., and
that said moneys had actually been em-
ployed in the British Columbia business,
then the said three per cent . should hav e
been deducted from the gross income as a n
outgoing in the production of income, bu t
that there was not sufficient evidence of
these facts before the Court of Revision to
warrant the allowance of this deduction .
Held, also, that said deduction of one per
cent . was rightly not allowed by the Cour t
of Revision as it included elements whic h
did not properly enter into the computatio n
of the statutory deductions . IN RE BAN K
OF HAMILTON .

	

-

	

-

	

-

	

-

	

207

JURY — Non -direction—Misdirection . ]
Held, following Spencer v . Alaska Packers
Association (1904), 35. S .C .R . 362, that non -
direction is not a ground for a new tria l
unless it causes a verdict against the weigh t
of evidence ; and in this case, the onl y
non-direction specifically complained o f
being that the jury should have been
charged that a certain point was not withi n
the railway right of way, and there being

507

JURY—Continued .

no evidence on which the jury could find
that such point was within the right of
way, the learned judge would not have bee n
justified in charging to that effect. BLU E
AND DESCHAMPS V . THE RED MOUNTAI N
RAILWAY COMPANY .

	

-

	

-

	

-

	

460

2.--Special, right to—Jurors Act, R.S .
B.C. 1897, Cap . 107—Jurors' Act, 1860—
6 Geo . IV., Cap . 50 .

	

-

	

-

	

148
See TRIAL. 2.

3.--Withdrawal of case from—New trial
—Damages—Nominal .] The refusal by a
Provincial Secretary to submit a Petition o f
Right to the Lieutenant-Governor for hi s
fiat under the provisions of the Crown
Procedure Act, Sec . 4, is an actionable
wrong, but Held, on the facts, that a new
trial should not be ordered, notwithstanding
that the case had been withdrawn from the
jury . Per IRVING, J . (dissenting) : The
refusal to submit the petition being an
invasion of the plaintiff's rights, which
could be compensated only by damages ,
the case should have been allowed to go t o
the jury . Per MARTIN, J. : A new trial
should not be granted, because only nominal
damages would be recoverable . NORTON V.
FULTON .

	

-

	

-

	

-

	

-
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LAND ACT—R.S.B .C. 1897, Cap . 113 ,
Sec . 54 .] Section 54 of the Land Act, whic h
vests in the holder of a special timbe r
licence all rights of property in all trees ,
timber and lumber cut within the limits o f
the licence during the term thereof, doe s
not give any estate in the land itself charge -
able under the Mechanics' Lien Act .
RAFUSE V . HUNTER . MACDONALD V . HUNTER .

-

	

-

	

-

	

126

2.--R.S .B .C . 1897, Cap . 113, Secs . 7, 8 ,
13, 17, 19, 95—Pre-emption record, status to
attack—Power of Commissioner to cancel—
Unoccupied Crown lands—Collusion betwee n
pre-emptors .] Butters obtained a pre -
emption record of the land in dispute i n
1901 . Bessette applied for a record i n
respect of the same land in 1904 . In the
year 1893, one Kitchen had obtained a
pre-emption record of this land and mad e
certain improvements thereon to the valu e
of about $1,000 . In March, 1900, Kitchen ap -
plied for and obtained a pre-emption record
of certain other lands, and in April, one
Boutilier obtained a pre-emption record of
a certain portion of the lands in question .
Boutilier abandoned his pre-eruption right ,
and Kitchen and Butters entered into a n
agreement whereby Kitchen agreed that
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LAND ACT—Continued .

Butters pre-empt the land on his payin g
for the improvements $200 in cash and th e
balance when he should realize the sam e
out of the land, and Kitchen, until so paid ,
should retain an interest in the land .
Bessette 's application, which set up non -
occupation of the land by Butters, and
collusion between Butters and Kitchen ,
was refused by the Assistant Commissioner ,
who found against the charge of collusion ,
and on that of non-occupation, he came to
the conclusion that there was no provision
in the Land Act for cancelling a certificate
of improvements when once issued . On
appeal to MoRRlsox, J., this decision wa s
affirmed :—Held, by the Full Court, that
the arrangement entered into betwee n
Butters and Kitchen was, in the circum-
stances, not such as to preclude Butter s
from making the statement set forth in
Form 2 of the Land Act, as the term
"collusion" as used in the Form means
collusion with somebody to defeat the
provisions of the Act. The Legislature ha s
refrained expressly from conferring upo n
the Commissioner any jurisdiction to cance l
a record on the ground that the origina l
application for the record contains false
statements of fact . Sennble, it is a conditio n
of the power conferred by section 13 that
the Commissioner shall find a cessation o f
occupation in fact, and the section has n o
application to any question arising unde r
section 7 or section 8 . Ifereron v. Christian
(1895), 4 B .C. 246, dissented from . Decision

of MORRISON, J., affirmed . IN RE BESSETTE .

LAND REGISTRY ACT—B.C . Stat .
1906, Cap . 2:3, Sec . 68—Statute, construction
of—Mandamus .] Section 68 of the Lan d
Registry Act, Cap . 23 of 1906, dealing wit h
the sub-division of land into town or othe r
lots, provides, inter alia, that, in case a lo t
borders on the shores of any navigable water ,
streets leading to and continuing to suc h
water, must be shewn at a not greater
distance apart than 600 feet :—Held, tha t
the object of the section was to require lan d
abutting on navigable waters to be sub -
divided so as to provide straight an d
continuous access to the water at interval s
of not less than 600 feet . Per MARTIN, J . :
The section does not apply unless the street s
leading to the water reach it . Ix R E

LON SD ME ESTATE .

	

-

	

-

	

-
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LANDLORD AND TENANT —
RReen as to removal of _p,,, r(,l r,ll, r

(rrN,r,tu Or ,,, nF
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LANDLORD AND TENANT—Cont'd .

— Chattels — Bank safe built into rented
property .] Plaintiff Bank rented a buildin g
into which it moved a safe for the purpose s
of its banking business . The landlords a t
the request of the Bank built around the
safe a brick vault . After occupying the
building about a year the Bank moved into
premises of its own, and the building an d
safe were used by succeeding tenants unti l
the sale of the property to defendants, wh o
knew nothing of an alleged agreemen t
between the Bank and its landlords as to
the right to remove the safe after the Bank
had left the premises . During the interi m
between the removal of the Bank and the
sale, certain improvements were effected in
the building, one of which was the pullin g
down of the vault and the construction of
a mezzanine floor which was partly sup -
ported by the safe :—Held, on appea l
(MARTIN, J ., dissenting), reversing th e
judgment of HENDERSON, Co. J . (who de-
cided that the safe was a chattel and had
been bricked or built in merely for th e
purpose of its more convenient use as a
chattel), that although the safe when
enclosed in the vault, became a fixture, an d
although it could have been removed wit h
the consent of the original owners of th e
building, yet the right of removal was lost
when the defendants bought the premises .
THE CANADIAN BANK OF COMMERCE V. LEWIS
AND LEWIS .	 398

LIEUTENANT-GOVERNOR I N
COUNCIL—The powers of the Lieutenant -
Governor in Council do not extend to th e
prohibition of the grant of licences ove r
reserved lands . A grant of the power to
regulate, or to impose conditions or restric -
tions does not import a grant of the powe r
to prohibit . BAKER et al . v . SMART et al .
LECKIE et at . v . WATT et al .

	

-

	

-
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MASTER AND SERVANT—Company—
Liquidation of operating as a discharge of
servants .] Plaintiff was engaged as account -
ant of defendant Company in April, 1904 .
In the following August, the debenture
holders seized the property and put i n
charge a receiver and manager, to whom
plaintiff delivered the books of account ,
plaintiff himself having actually made th e
seizure . He afterwards continued in the
same position as before the seizure, but wa s
paid by the receiver :—Held, reversin g
FoRIN, Co . J . (who found that the seizur e
was fictitious), that there had been a n
actual seizure known to the plaintiff, an d
that, following Reid v . Ed plosives Company
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MASTER AND SERVANT—Continued .

(1887), 19 Q .B .D. 264, the appointment of a
receiver and manager operated as a dis-
charge of the servants of the Company ,
and the plaintiff could not recover . ROLF E
V . CANADIAN TIMBER AND SAW MILLS, LIM -
Trim .	 363

2 .—Compensation for injuries— "Seriou s
and wilful misconduct "—"Serious neglect, "
meaning of—"Dependants "—Dependency o n
son 's earnings—Workmen's Compensation
Act, 1902, Cap . 74, Sec . 2, Sub-Sec . 2 (c) .]
Misconduct is not "serious" merely becaus e
the actual consequences in the particula r
case are serious ; the misconduct must be
serious in itself . Any neglect is "seriou s
neglect" within the meaning of the Act
which, in the view of reasonable persons i n
a position to judge, exposes anybody, in-
cluding the person guilty of it, to the ris k
of serious injury. If the danger to b e
apprehended is a danger of serious injury ,
or if the injury to be feared is of such a
character that it may be described as
serious, then the case is within the languag e
of the Act . HILL AND ANOTHER V . GRANB Y
CONSOLIDATED MINES, LIMITED .

	

-

	

11 8

3.—bionth7,t hiring, with contingen t
yearly h%ring— Reasonable notice, what
constitute .•] Plaintiff was employed by
defendant Company as their manager at a
salary of $200 per month until a mill, whic h
they were constructing, was completed an d
working, when he was to be engaged at a
salary of $2,500 per annum, payable month -

ly . He worked under the $200 per mont h
arrangement for a certain time, and for a
portion of a month after the mill had bee n
completed, when he was dismissed without
notice :—Held, affirming the judgment o f
LE AMY, Co . J ., and the verdict of the jury ,
that it is usually an implied term of hirin g
in similar cases that the service could b e
determined by a reasonable notice, and th e
jury here having fixed on three months ,
that was a reasonable notice in the circum-
stances . HENDERSON V . CANADIAN TIMBE R
AND SAW MILLS, LIMITED .

	

-

	

-
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4.--Workmen ' s C~((ilk nmhio n Act, 1902 ,
Cap. 74, Second Schedule, 8-''Depend-
ants ."] Section 8 of the Second Schedul e
to the Workme n ' s Compensation Act, 1902 ,
provides for the recording of any award o f
compensation, or of any matter decided
under the Act, in the County Court for th e
district in which any person entitled to
such compensation resides :—Held, on th e
facts, that the applicants had not proved

MASTER AND SERVANT—Continued .

that they were dependants of the deceased ,
but, Semble, the principle governing Lord
Campbell's Act governs in the Workmen' s
Compensation Act, viz . : given the wrongfu l
act in respect of which the deceased, had
he lived, would have had a right of action ,
the statute intends, in case of death, to
make the wrongdoer liable in damages t o
those who, irrespective of race or residence ,
stood to the deceased in any of the relation -
ships mentioned in the Act . VARESICK AN D
ANOTHER V . THE BRITISH COLUMBIA COPPE R
COMPANY, LIMITED .

	

-

	

-

	

-
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MECHANIC'S LIEN—Ylaterialman, lien
by—Appropriation of payment on account —
R.S .B .C . 1897, Cap . 132; B.C. Stat . 1900 ,
Cap . 20 .] Defendant Horrobin contracted
to build a house for defendant Henshaw .
Horrobin contracted with plaintiffs to
supply the lumber and building materials .
Previous to this, Horrobin, who was in-
debted to the plaintiffs, gave them a 30 da y
note for $1,700, on which, about due date ,
he paid them $1,000 on account, in doin g
which he overdrew his bank account by
about that sum . A few days afterwards h e
was paid the sum of $1,200 by cheque, stated
on its face to be "re Mrs . Renshaw . " Thi s
cheque Horrobin indorsed over to his bank ,
making good his overdraft, which he had
obtained on the strength of the promise o f
defendant Henshaw's payment . Plaintiffs
applied the $1,000 payment to the reductio n
of the overdue note. Horrobin, throug h
injuries received from a fall, was unable to
give evidence at the trial, so that the state-
ment by plaintiffs' accountant that ther e
was no appropriation by Horrobin of the
$1,000 to defendant Henshaw's account ,
was not contradicted . Plaintiffs placed a
lien on the building for $948.45 . The tria l
judge came to the conclusion that the $1,700
note must have included some of the mater -
ials supplied for the house in question, and
that defendant Renshaw was entitled to a
credit of some amount which the account s
ought to shew, and dismissed the action a s
against defendants Henshaw and Senkler : —
Held, on appeal, that there had been n o
appropriation by Horrobin, but held, on the
facts, that as there had been a shortage i n
delivery of lumber entitling defendant I fen-
shaw to a certain credit, the claim had bee n
brought for too much and there should b e
a reference . Observations on the effect o f
granting a lien to a mIt ( riab Ian under th e
amendment of 1900 . 1 BRITISH COLUMBI A
1IILI.S, TIMBER AND TIAI,ING (COMPANY V . T .
HORROBIN, JULIA W . HII NSHAW AND JOH N
HAROLD SENKLER .

	

-

	

-

	

-
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MECHANIC'S LIEN—Continued .

2.—Misdescription of land — Right t o
amend lien—Interest of timber licensee i n
land—Mechanics' Lien Act, R.S .B. C . 1897 ,
Cap . 132 ; Sec . 13, Cap . 20, 1900 .] Wher e
the land sought to be charged by lien i s
misdescribed in the lien affidavits, th e
Court will not give leave to amend b y
correcting the description, as that would i n
effect be creating a lien, and the statute
provides a specific mode for creating a lien .
RAFUSE V . HUNTER . MACDONALD V . HUNTER .
	 12 6

MINING LAW—Adverse action—Minera l
Act Amendment Act, 1898, Cap . 33, Sec . 11 —
Effect and intention of—Failure of plaintiff
to prove title—Admission by him that the
evidence on which he relies to defeat his
adversary ' s claim will also defeat his—Juris-
diction of trial judge to proceed under section
11 after such admission—Finding of tria l
judge—Credibility of witnesses—Trial .] At
the commencement of the trial of an actio n
brought to enforce an adverse claim unde r
the provisions of section 37 of the Minera l
Act, plaintiff, claiming in respect of tw o
mineral claims, admitted inability to sup-
port the allegation that the boundaries of
such claims embraced any part of the are a
within the limits of the claim sought to be
adversed, and could not pretend to clai m
any right to any part of the land or mineral s
within the limits of such claim . The trial
judge proceeded to hear evidence as to
defendants' right to the ground, under the
provisions of section 11 of the Mineral Ac t
Amendment Act, 1898, Cap . 33, and dis-
missed the action, but found that defendant s
had not affirmatively proved their title to
the adverse claim . Counsel for defendant s
did not on this admission, move for dismis-
sal :—Held, by the Full Court (MARTIN, J . ,
dissentients), that as soon as this admission
was made by the plaintiff, it was open t o
the defendants to move for dismissal fo r
the reason that there was no ground i n
controversy within the meaning of sectio n
11, and that they were not bound in the
circumstances to bring forward their title
for investigation . That section 11 was
designed, where there is a real controversy
within the meaning of section 37 of the
Mineral Act, to get rid of the rule thereto-
fore acted upon that the plaintiff mus t
succeed on the strength of his own title ,
and that the defendant might rely on th e
weakness of his adversary's title ; and to
substitute as a new rule for determining
the title to mining claims that each party
is to bring forward the evidence of his ow n
title, thereby putting both parties on an

MINING LAW—Continued .

equality as regards the onus of proof. The
section presupposes a real controversy, a
genuine lis, and not a challenge by a party
who comes into Court and admits no titl e
in himself . Per DUFF, J . : On an appea l
from a judgment by a trial judge, sittin g
alone, the hearing of the appeal is a re -
hearing of the cause ; and where, giving
to the views of the trial judge as to the
credibility of particular witnesses th e
weight which is justly due to such views ,
the court of appeal cannot reconcile hi s
decision with the inferences to be draw n
from admitted facts, or from facts proved
by credible witnesses or documents, that
Court should not generally regard itself a s
bound by his conclusions . Semble, the
Court will not allow itself, by means of sha m
proceedings, to be made an instrument to
effectuate a fraudulent design . VOIGT V .
GRovEs et at .

	

-

	

-

	

-

	

-
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2.	 Adverse claim—Official Administra -
tor, status of in administering estates of free
ruiners dying intestate—Duty ofAdministrato r
to perform the conditions of du Mineral Act —
Mineral Act, R .S .B .C . 1897, ap . 135, Secs .
16 (g .), 114, 28, 53, 98—M%„s , sl Act Amend-
ment Act, 1898, Cap . 33, 5l s . 5 and 11 . ]
The Official Administrator administering
the estate of a free miner dying intestate is
a statutory officer simply, and his interes t
in or possession of a mineral claim in such
capacity cannot be regarded as an interest
or possession of the Crown . The Official
Administrator, not having maintained th e
assessment work on a mineral claim, the
ground was relocated and recorded b y
another person under the name of th e
Parkside mineral claim and assessmen t
work done on it . The original claim, known
as the June, was, subsequently to such
relocation, sold by the Official Administrato r
to plaintiff, who performed and recorde d
the annual assessment work in a n
action brought to adverse an applicatio n
for a certificate of improvements to th e
Parkside claim, that the June claim ha d
lapsed, and that the ground was open t o
location under the Mineral Act . Semble ,
section 5 of the Mineral Act Amendment
Act, 1898, does not affect the decision i n
Peters v . ,Sampson (1898), 513 .0 .405 . Where ,
before the issue of a certificate of work a
third interest intervenes to the area in
question, section 28 of the Mineral Act doe s
not apply. In his declaration the locato r
of the Parkside did not set forth all th e
words which were put upon the initia l
post at the time of location :—Held, upo n
the evidence, applying the curative force of
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MINING LAW—Continued .

sub-section (g .) of section 16 (as enacted by
section 4 of Cap . 33, 1898), that the defec t
complained of was not a substantial non -
compliance with the provisions of section
16 ; and that the rule to be followed in such
cases is that the words on the initial pos t
shall be quoted in the affidavit with suffi-
cient accuracy to enable the identification
of the record as the record of the particula r
location to which it refers, and to preven t
fraudulent substitution of other languag e
for the language placed upon the posts at
the time of location. WINDSOR V . COPP .

-

	

-

	

-
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3 .—Coal Mines lct, R .S .B .C . 1897, Cap.
137, Secs . 3, 9, 12—Prospecting licences —
Leases—Issue of more than one licence fo r
the same area—Powers of Chief Commissione r
of Lands and Works—Minister of Crowe and
alnt I ra officer—County Court, jv is,! 1u,
of v rule r section 9—Prohibition .] The Legis -
lature has not, by section 12 of the Coa l
Mines Act, authorized the establishment o f
any regulations, conditions or restriction s
depriving a licence granted pursuant t o
sections 2 and 3 of its characteristic o f
exclusiveness over the area to which suc h
licence applies . The Chief Commissioner
cannot modify the conditions preceden t
prescribed by sections 2 and 3 . In per-
forming their functions under the statute ,
the Chief Commissioner and the Assistan t
Commissioner do not act as agents of th e
Crown but as mandataries of the statute .
Section 12 does not contemplate the grant-
ing of licences by the Lieutenant-Governo r
in Council ; it contemplates the application
to and the granting of a licence by th e
Chief Commissioner under sections 2 and 3 .
The powers of the Lieutenant-Governor i n
Council do not extend to the prohibition o f
the grant of licences over reserved lands .
A grant of the power to regulate, or to
impose conditions or restrictions does not
import a grant of the power to prohibit .
Per IRVING, J . : Section 9 of the Coal Mines
Act is limited to disputes between adverse
claimants in respect of (1 .) the right or title
to a licence acquired or sought to be
acquired ; or (2 .) in respect of right or title
to any claim acquired or sought to be
acquired under the Act . Semble, the word
"claim" stands for "area of land," and i s
equally applicable to the area of land
included in a licence as it is to that include d
in a lease . BAKER et al . v . SM IRT et al .
LECKIE et al . V . WATT et al .

	

-

	

-
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4,	 Contract, construction of—Working
agreement—Option to purchase—Ownership

MINING LAW--Continued .

of ore—" Net proceeds"—Evidence of usage . ]
Under an option to purchase a minera l
claim, and develop the same during th e
term of the option, one of the condition s
was that "if any ore is shipped from th e
property the net proceeds are to be depos-
ited to the credit of the vendors and
to be applied in part payment to th e
vendors ." Defendant contended that the
words "net proceeds" as used in the option ,
meant a sum to be arrived at after deductin g
from the gross proceeds the cost of mining ,
delivery at the smelter and of smelting : —
Held, on the facts, that the defendant' s
rights in respect of the ore extracted fro m
the property were limited to the right to
ship the ore for the purposes of conversion
and were subject to the condition that the
proceeds of such conversion should be
applied in accordance with the terms of th e
agreement above mentioned . Pending th e
payment of the purchase price provided for
in the option, the defendant acquired no
right of property in the ore in situ, and
none after extraction from the mine . The
operation of developing the property was ,
pending the payment of the purchase price ,
to be done by defendant for the owners o f
the property, and in shipping or dealing
with the ore, he was to deal with it as a
trustee for the plaintiffs, and the proceed s
would be in his hands as such trustee .
GROBE et al . v . DOYLE .

	

-

	

-

	

-
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5 .	 County Court—Mining jurisdictio n

—Working agreement or lease—Use of timbe r
on claim—Ore-bins and tramway, right t o
use of.] Defendant, by an agreement unde r
seal, purported to lease to plaintiff a portion
of a quartz mine, the plaintiff covenanting ,
inter alia, to open and maintain in good
repair 100 feet of No . 6 level from the mouth
inwards, to remove all broken ore and t o
sort out and preserve for shipment such
material as could be profitably sorted, t o
place all concentrating ore on the dump a s
directed by defendant, to work the demise d
area in a good and miner-like manner t o
the satisfaction of the defendant and t o
insure by means of timbering, etc ., a s
required by defendant, the safety of th e
workings and their permanency . Defend -
ant was to receive the returns from all or e
shipped, first making certain deductions, to
keep certain percentages from the amounts
received, and pay the balance to plaintiff : —
Held, that these provisions constituted a
contract merely to win the ore for a
sliding percentage of the returns, and was
not a lease . Plaintiff claimed damages fo r
being prevented by defendant from using
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the timber on the claim in his operation s
under the agreement, for tearing up and
removing the ore-track and trestle which
were alleged to be the only means fo r
working the ore, and also for preventing
plaintiff from using certain ore-bins and a
track in connection with same at the mouth
of the level ;—Held, that as the agreement
was silent concerning the use of the timber ,
track, trestle and ore-bins, it should hav e
been left to the jury to find whether ther e
was a distinct collateral agreement con-
cerning these matters, and if so, what i t
was . HALPIN v . FOWLER . (No . 2) . - 447

6.	 Extralateral r/ghts—Trespass work -
ings—Continuo,,, or fault,11 veins—Evidence
—Inspection— f1o„ //,/ ,ng theories .] In a
contest to determine the question as t o
whether a particular vein, called the Sta r
vein, was continuous, or whether it wa s
faulted by another vein styled the Black o r
Barren Fissure, the Court, after inspectio n
of the mine, in presence of an engineer
chosen by each party, ordered certai n
work to be done with a view to ascertainin g
which theory was correct. The facts tha t
in three different places identically th e
same material was found in the Star vein
and in the Fissure ; that ore was found i n
the first 280 feet of the Fissure of the sam e
character as that in the Star vein, and
distributed over its entire width ; that ex-
periments destroyed the theory of junction
or cut off in all slopes and levels in th e
mine where it was alleged that such existed ;
that in all pits dug on the apex the sam e
vein matter was visible ; that assay ore wa s
found in a pit on the apex correspondin g
to the middle of the barren vein ; that the
defendants had followed up their vein into
and along the Black Fissure for over 1,000
feet without cross-cutting, were sufficient to
warrant the conclusion that the two vein s
were continuous in fact, and that one vei n
did not fault the other ; and outweighe d
the circumstance that the Fissure wa s
barren for about 1,000 feet, and that i t
presented a shattered and contorted appear-
ance in making a sharp curve around a
dyke of porphyry . STAR MINING AND _MILL -
ING COMPANY V . BYRON N . WHITE COMPANY .

-

	

-

	

-
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7.—Ph,, , , claim— Locatian , ode,• ob -

	

soleb le/—/„'location, under
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,-r aVining Act, h. S .B.(1 .
Cap . t3 ,, ; B .C . Stat. 1901, Cap . 38 .] Where

a placer claim has been erroneously located
pursuant to the provisions of an obsolete
statute, it is permissible to relocate it in
accordance with the existent statute, an d
no formal abandonment is necessary .
Adopting the principle laid down in Wood -
bury v . Hudnut (1884), 1 B .C. (Pt . 2) 39 ,
work done by a miner making a cut throug h
an adjoining claim, with the consent of th e
owners, for the better working of his ow n
claim, must be held to be a representatio n
of his own claim . Where one post was
made to do joint duty on the common
boundary line of two claims, the names of
the two claims being written on the side o f
the post facing the respective claims : —
Held, that the object of the statute requir-
ing due marking had been accomplished .
WHEELDON V. CRANSTON .

	

-

	

-
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8.—Statute, construction of—Penal stat-

ute—Inspection of Metalliferous Mines Act
Amendment Act, 1901, Cap . 37, Sec . 12 ,
r . 21a . and 21b.—"Machinery hereinafte r
mentioned,” meaning of.] Rule 21A ., of
section 25 of the Inspection of Metalliferou s
Mines Act, as enacted by section 12 of
chapter 37 of 1901, provides that "ever y
person	 employed in or about a metal -
liferous mine, in which the machinery
hereinafter mentioned shall be operated
for more than twenty hours in any twenty -
four, (1) operates any direct-acting, geared ,
or indirect-acting hoisting machine exceed-
ing fifty horse-power, or (2) operates an y
stationary engine or electric motor exceedin g
fifty horse-power, and shall perform an y
such duties for more than eight hours i n
any twenty-four, shall be guilty of a n
offence under this Act " : Held, that th e
phrase "machinery hereinafter mentioned "
must be read distributively ; or as meaning

any of" the machinery hereinafter men-
tioned . Held, also, that the words "pre -
ceding section" in rule 21s., refer to th e
pre, -,',liii g rule . Decision of DuFF, J . ,
ail n ri, J. MCGREGOR V . THE CANADIA N
CONSOLIDATED MINES, LIMITED . (No . 2) .
	 373

MINISTER OF CROWN AND STAT-
UTORY OFFICER—In performing their
functions under the statute (Coal Mines
Act), the Chief Commissioner and the As-
sistant Commissioner do not act as agent s
of the Crown but as mandataries of th e
statute . BAKER et al . v . SMART et al . LECKI E
et al. v . WATT it al .

	

-

	

-

	

-
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2 .—The authority to seize, under sec-
tion 4, is not conferred upon the Crown .
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MINISTER OF CROWN AND STAT -
UTORY OFFICER—Continued .

The Chief Commissioner acts thereunder ,
not as the organ of the Crown, )out as the
grantee of legislative authority, and does
not purport to act other than as a statutory
officer. The timber in question, conse-
quently, not being in the possession of th e
Crown, there was no seizure by the Crown .
EMERSON V . SKINNER.

	

—

	

—

	

—
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MORTGAGE —Mortgaged premises built
partly on one lot not included in mort-
gage deed—Rights of mortgagee—Purchase r
for value—Notice—Registered title — .Lands ,
registration of — Land Registry Act —
R.S .B.C . 1897, Cap . 111 .] Plaintiff owned
lot 19, and defendant owned lot 20 of a
certain sub-division in the City of Van-
couver. Lots 19 and 20 were at one tim e
owned by the same person, who built a
house partly on both lots . The plaintiff
Company brought an action for a declaratio n
that the house belonged to it, and based its
action on the fact that the original owner
of the two lots had obtained a loan on lo t
19 for the purpose of constructing th e
building in question, and that, being th e
owner of the two lots, the plaintiff Company
was entitled to the whole building, claimin g
that the defendant, who is now the owne r
of lot 20, had constructive notice of th e
claim of the plaintiff Company :—Held ,
that, under sub-sections 3 and 4 of sectio n
43 of the Land Registry Act the defendant,
being a purchaser for valuable consideratio n
and claiming under the registered owner o f
lot 20, was not in any way affected by any
relation that might exist between th e
original owner of lots 19 and 20 and th e
plaintiff Company in connection with sai d
building having been erected with th e
proceeds of a loan obtained by the said
original owner from the plaintiff Company .
CANADIAN BI RKBECK IN VESTMENT AND SAVING S
COMPANY V . RYDER .

	

—

	

—

	

—
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MORTGAGOR AND MORTGAGEE
Power of sale in mortgage—Orders nisi an d
absolute — Accounts — Rents, receipt of —
Tender—Interest .] A mortgagee havin g
obtained a foreclosure order nisi, shortly
afterwards, and before the period allowe d
for making absolute the order nisi had
expired, entered into an agreement for th e
sale of the mortgaged premises to a pur-
chaser who had knowledge of the foreclosur e
proceedings . The order absolute was never
taken out. The agreement for sale was no t
deposited for registration for some three
years after it was entered into, but a fe w
months before its deposit for registration, a

MORTGAGOR AND MORTGAGE E
—Continued .

tender was made on behalf of plaintiffs o f
the amount due under the mortgage, whic h
was refused on the ground that the propert y
had been parted with and that the plaintiff s
had lost their right to redeem . Held
(affirming the decision of HUNTER, C .J .) ,
that the mortgagee could not, after the order
nisi for foreclosure, and before it was mad e
absolute, exercise his power of sale withou t
the leave of the Court . Stevens v . Theatres ,
Limited (1903), 1 Ch. 857, and Campbell v .
Holyland (1877), 7 Ch. D. 166, followed .
DEBECK V. CANADA PERMANENT LOAN AN D
SAVINGS COMPANY .

	

—

	

-

	

-
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MUNICIPAL LAW—Member of Council
contracting with municipality—Whether con -
tract is void—Municipal Clauses Act, R .S .
B .C. 1897, Cap . 144, Secs . 21 and 22 —
Penalty—Action to recover back money paid
—Statement of claim disclosing cause o f
action.] R . being reeve of plaintiff munici-
pality, did certain work repairing a ston e
crusher, for which work the municipal
council voted him $75, such sum bein g
shewn in the accounts as expenses . Sub-
sequently, he spent considerable time, a t
the request of the council, in advocatin g
the passage through the Legislature of a
loan bill, in respect of which time he was
voted $100. An action was brought for the
recovery of these two sums of money as
illegal payments in contravention of sectio n
21 of the Municipal Clauses Act, and als o
for penalties under section 22 for sittin g
and voting as reeve after the receipt o f
these respective sums . The claim for pen-
alties was abandoned at the trial, and th e
action resolved itself into a question of la w
as to whether the statement of clai m
disclosed a cause of action in the circum-
stances :—Held, that the statement of claim
did not disclose a cause of action, so th e
contract was not made void by the statute ,
and there were no grounds alleged on which
it might be declared void in equity. The
statute does not prohibit the making of a
contract, although it imposes a penalty for
acting or voting subsequently thereto .
TILE MUNICIPALITY OF TUE DISTRICT OF SOUT H
VANCOUVER V . RAE . (NO . 2) .

	

-

	

18 4

2 .—Municipal Elections Act, R .S .B .C .
1897, Cap . 68, and B. C . Slat . 1902, Cap .
20, Sec . 4—Qualification of voters—Owner of
real estate—Land Registry Act, B . C . Slat .
1906, Cap . 23 .] In order to qualify as a
voter at municipal elections under sectio n
6 of the Municipal Elections Act, as enacte d
by section 2 of the Municipal Elections Act
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Amendment Act, 1902, with respect to real
estate, it is necessary that the applican t
should be the registered owner of such real
estate under section 74 of the Land Registry
Act, Cap . 23, 1906 . Re KASZO MUNICIPA L
VOTERS ' LIST.

	

-

	

-
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3. Reeve, authority of to bring action in
name of municipality—Resolution of Counci l
—Substantial compliance with .] A muni -
cipal council having resolved to join in a n
action already launched against defendant ,
the reeve, after consultation with th e
solicitor, gave instructions to commence a n
independent action on behalf of the muni-
cipality . Held, that as the municipa l
council had shewn an intention to su e
defendant, the action of the reeve was a
substantial if not a strict compliance with
that intention . MUNICIPALITY OF SOUTH
VANCOUVER V . RAE .

	

-

	

-

	

-
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4.—Section 79 Municipal Clauses Act ,
R.S.B.C . 1897, Cap . 144—By-law—Majorit y
of three ;fifths of votes polled for—Section 88
—Persons entitled to appear on proceeding s
to quash.] Certain persons not qualified ,
and others, not authorized, having voted o n
a City by-law granting electric lighting an d
water franchises :—Held, that the by-la w
was defective and must be quashed . Held ,
further, that only the applicant to quas h
and the Corporation, have a status before the
Court on proceedings to quash . MACLEA N
V . THE CORPORATION OF THE CITY OF FERNIE .

-

	

-

	

-

	

-
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5.	 Streets, property of Corporation in
—Vancouver Incorporation Act, 1900, Sec .
218—" Vest, " meeig of.] Section 218 o f
the Vancouver La orporation Act, 1900,
provides, in part, that every public stree t

in the City shall be vested in th e
City (subject to any right in the soil which
the individuals who laid out such road ,
street, bridge or highway may have re -
served.) In an action for an injunction
to restrain the Corporation from digging
and blasting for the construction of a drain
on a street within the corporate limits ,
plaintiffs submitted that a proper con-
struction of the word "vest" as used i n
section 218, did not authorize the Corpor-
ation to dig to an excessive depth :—Held ,
adopting the ruling in Roche v . Ryan (1891) ,
22 Ont . 107, that the word "vest" was no t
a vesting of the surface merely, but is wid e
enough to include the freehold as well, but
Held, on the evidence, that it had not been
shewn by the plaintiffs that substantial
or irreparable injury would be sustained

MUNICIPAL LAW—Continued.

by them through the construction of th e
drain . COTTON et al . v . THE CORPORATION O F
THE CITY OF VANCOUVER .

	

-

	

-
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6 .	 Tax-imposing powers of Council —
"Profession," whether including barrister —
"Practising," what acts will constitute
Penalty .] The profession of a barrister is
included in the term "profession" in claus e
26 of section 171 of the Municipal Clauses
Act, as amended in 1902, Cap. 52, an d
section 173 as amended in 1903, Cap . 42 .
Semble, one appearance in the town wher e
the barrister has his office, in Court a s
counsel for a client, is sufficient to constitute
an offence under the statute, although ,
following Apothecaries Co . v . Jones (1893) ,
1 Q .B . 89, acting in several instances would
constitute only one offence in respect o f
which only one penalty could be imposed .
It is not necessary that the tax-imposing
by-law should fix a penalty ; section 175 of
the statute does that, and provides the
manner in which it may be recovered .
THE CORPORATION OF THE CITY OF VICTORIA
V . BELYEA .	 112

NEW TRIAL—For assessment of damages .
-

	

-

	

-
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See TAxES .

PARTNERSHIP--Arthin for price of wor k
done—Plaintiff coii(o /t in in partnership
name—Failure to rer li a r declaration of
partnership pursuant to s e ctions 74, 75 and
76 of the Partnership Act, R .S .B.C . 1897 ,
Cap. 150—Effect on contract — Penalty . ]
Plaintiff sued the defendant for a balance
due on a printing contract . Plaintiff car-
ried on business under the name of the
Victoria Printing and Publishing Company ,
during the term of the said contract, unti l
after his action was launched, and in
excess of a period of three months, withou t
having complied with the provisions o f
sections 74 and 75 of the Partnership Act ;
which requires (Sec . 74) every person trad-
ing alone under a firm or company nam e
implying a plurality of partners, to file a
declaration to that effect with the Registra r
of the County Court of the county in which
the business is being conducted ; and
(Sec . 75) that such declaration shall contai n
certain particulars and be filed within
three months of the adoption of such fir m
or company name. Defendant contended
that plaintiff's action was barred by hi s
non-compliance with sections 74, 75 and 76 ,
and that he therefore could not enforce th e
contract :—Held, by the Full Court, affirm-
ing the finding of the trial judge in favour
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of the plaintiff, that while the plaintiff
came within the wording of the statute ,
and became liable to the penalty provided
for not registering, yet the penalty i s
imposed for something not contemplate d
by the contract in this case, and he wa s
therefore entitled to recover .S4IITH v.
FINCH .

	

-

	

-
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-
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PERJURY .

	

- -

	

-

	

223
See CRIMINAL LAW. 3 .

PETITION OF RIGHT. -

	

476
See PUBLIC OFFICER .

PRACTICE— Adding parties—Consent o f
parties added as plaintiffs—Consent signed
by attorney—Sufficiency of power—Trial of
action before referee—Powers of referee as to
amendments — Reviewing referee ' s order . ]
An action, involving mainly the taking of
accounts, was referred to the Distric t
Registrar, the referring order giving tha t
officer all the powers of a judge as to certi-
fying and amending . On this authorit y
the District Registrar, on application, adde d
certain parties plaintiff, upon plaintiff
filing a consent thereto of the parties s o
added . The writ of summons and statement
of claim were afterwards amended . Defend-
ant.Hambly took out a summons to strik e
out the amendments to the writ and plead-
ings on the ground that the amendments
were made without an order of the Court or
a judge thereof, and that as to the plaintiff s
added, no proper consent signed by the m
had been filed . The documents purportin g
to be consents were filed by the plaintiff
under a power of attorney authorizing hi m
to sue for, recover and receive the amoun t
of a certain judgment debt recovered in
another action :—Held, that the action i n
which the consents were filed was a ne w
action, that the power of attorney was, i n
the circumstances, insufficient, and tha t
the amendments made in pursuance of such
consents so filed must be struck out . Held ,
also, that the order conferring on the
District Registrar power to amend, would
also authorize him to add parties . Held ,
also, that the application to strike out th e
amendments made by the District Registra r
was not an appeal, but a substantive appli-
cation to strike out certain amendment s
made by the District Registrar . But,
semble, on the authority of Hayward v .
Mutual Reserve Association (1891), 2 Q .B .
236, an appeal from the official referee lies
to a judge in Chambers . HILL v . HAMBL Y

AND ANOTHER .

	

-

	

-

	

-

	

-
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2 .—Affidavit of documents—Discovery
tending to shew adultery—Divorce .] In a
petition for dissolution of marriage, the
respondent applied for an affidavit of docu-
ments :—Held, on the respondent filing a n
affidavit shewing that discovery is not
sought for the purpose of proving th e
adultery of the petitioner, but for th e
purpose of discovering documents relatin g
to the matters in question, other than th e
misconduct of the petitioner, that discovery
ought to be ordered . LEVY v . LEVY . - 60

3 .—Appeal— Security for costs— Com-
panies Act, 1897, R .S.B .C. Cap . 44, Secs .
110 and 114—Supreme Court Act, B. C . Stat .
1904, Cap . 15, Sec . 101, as amended b y
Cap . 15, Sec . 2, 1905.] Defendants applied
under section 114 of the Companies Act, fo r
the costs of the action which had been
decided in their favour, and also for the
costs of the appeal from that decision .
The judgment appealed from was given i n
February, 1905 ; in March, 1905, defendant s
were aware of the plaintiff's inability t o
pay the costs of the action unless an appea l
resulted in their favour . Taxation took
place the 27th of June, 1906, and the appli-
cation for security was made on the 30th o f
July, 1906 :—Held, on appeal, that th e
application was made too late, plaintiffs
having in the meantime perfected al l
necessary steps for taking an appeal . Held ,
as to the costs of the appeal, that sectio n
101 of the Supreme Court Act, which limit s
the security that may be required for cost s
of appeal to $200, governed. Decision of
HUNTER, C .J ., affirmed . STAR MINING AN D
MILLING COMPANY, LIMITED LIABILITY V .
BYRON N . WHITE COMPANY

	

Foreign . )
(No .2 .)	 355

4 .	 Arbitrator ' s fee under Workmen ' s
Compensation Act, 1902, B . C. Stat . 1902 ,
Cap. 74 — Arbitration Act, Schedule to
(R.S.B.C . 1897, Cap . 9) .] The schedule to
the Arbitration Act does not apply to
arbitrations under the Workmen's Com-
pensation Act, and the arbitrator's fee
must be dealt with by a practice analogou s
to that prevailing prior to the Arbitration
Act on a reference directed by the Court .
CHISHOLM V . CENTRE STAR MINING COMPANY .

5.—Attachment of Debts Act, 1904, B. C .
Stat . Cap. 7, Secs . 2 and 3—"Distric t
Registrar" —Interpretation. Act, R.S .B .C.
1897 .] In an action in the Supreme Cour t
for an account of certain rents and profits ,
plaintiff obtained an order attaching al l

PRACTICE—Continued .
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debts, obligations and liabilities payable o r
accruing due from the garnishee to the
defendant, to answer a judgment to be
recovered by the plaintiff against th e
defendant up to the amount of $6,245 . The
order was made and issued by the Deputy
District Registrar at Vancouver, actin g
under the provisions of section 3 of the
Attachment of Debts Act, 1904 . Defendan t
applied to MORRrsoN, J ., in Chambers, t o
set aside the order, but this summons wa s
dismissed, and defendant appealed :—Held ,
by the Full Court, that as the term
"District Registrar" is expressly defined
by the Attachment of Debts Act, 1904, t o
mean District Registrar of the Suprem e
Court, therefore District Registrars ar e
person, designatir, and it was not intende d
to confer on their deputies the power to
make attaching orders ; that the provision s
of the Interpretation Act do not apply, as a
general interpretation statute cannot be
invoked to control the plain intendment of a
special statute . Per IRVING, J . : The At-
tachment of Debts Act, 1904; contemplate s
the attachment of a definite, ascertained
amount, and a mortgagor suing for an
account of moneys received by a mortgage e
in possession cannot make the affidavi t
required by the statute as to the "actua l
amount of the debt." RIcHARDs v . Wool) .
SxAw, Garnishee .

	

-

	

-

	

-

	

182

6.	 Attachment of debts — Judgmen t
creditor — Judgment obtained in Supreme
Court, sought to be attached in County Court
—Jurisdiction.] On proceedings under th e
Attachment of Debts Act in the County
Court, to attach a debt due on a judgmen t
obtained in the Supreme Court, an order
absolute attaching the said debt was made.
On an application for a writ of prohibition
to the County Court judge, prohibiting hi m
from dealing with said Supreme Court judg-
ment :—Held, that where the claim sought
to be attached is not one upon which th e
County Court would have jurisdiction t o
adjudicate in a suit brought to enforce it ,
the machinery of the Attachment of Debts
Act cannot be applied . BuLYE .I. v . WILLIAMS .
RICHARDS, Garnishee. -

	

-

	

-

	

226

7.--County Court —Affidavit of docu-
ments—Documents nor d%,closed in—Appli -
cation for forth,

	

1(—SIyiciency o f
affidavit—Margin al le !17—Power and
discretion of fridge uinl,-r .] In an action on a
guarantee, plaintiffs applied for an affidavi t
of documents . Defendant Rebecca Levy
(who carried on business as L . Levy & Co . ,
with her husband L. Levy as manager)

PRACTICE—Continued .

admitted that she had certain letters relat-
ing to the present action written subse-
quently to the 16th of February, 1904 (th e
date on which defendants notified plaintiffs
that they, defendants, would no longer be
responsible under their guarantee) . Plaint-
iffs having had previous dealings wit h
defendants on the strength of other guaran -
tees given by them, obtained an order for
further and better discovery generally . In
her affidavit filed pursuant to this order ,
defendant Rebecca Levy swore that she
had no entry in her books of cheques
received on account of the previous trans -
actions to that in question in the action ;
that if the cheques had been indorsed with
the name L . Levy & Co. it was done wholl y
without authority, and she denied havin g
any documents relating to the guarantees .
Plaintiffs then obtained an order "that the
defendants do within one week from the
date hereof make full discovery on oath o f
all books of account, ledgers, journals ,
blotters, cash books, bank pass books ,
promissory notes, cheques, memoranda an d
other books of account, statements, or
writings which now are, or were in use i n
the business of the defendants in the years
1902, 1903, 1904, 1905, 1906, with liberty t o
the plaintiffs to apply again as to the othe r
matters mentioned in the notice of applica-
tion filed and served herein on the 25th day
of July, 1906." An appeal from this orde r
was dismissed . Per IRVING, J . : Th e
authority conferred by the County Cour t
rules as to ordering discovery is subject to
the same limitations as are imposed by th e
rules of the Supreme Court . THE EMPIR E
MANUFACTURING COMPANY, LIMITED V . L .
LEVY AND COMPANY .

	

-

	

-

	

-
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8 .--County Court—Amendment of plead-
ings—Counter-claim, withdrawal or abandon-
ment of to bring action in Supreme Court—
Discontinuance—Discretion .] In a County
Court action to recover a balance of moneys
due under a mining agreement, defendan t
filed a dispute note containing a counter -
claim setting up breaches of the covenant s
and conditions of the agreement, and askin g
for damages . Subsequently defendan t
intimated his desire to amend the disput e
note and counter-claim as he had drawn
them hurriedly in order to file them for th e
next sittings of the Court . Plaintiff con-
sented, and stated that as the dispute not e
and counter-claim raised new issues which
he could not plead as a counter-claim h e
wished to amend . Defendant agreed, on
condition that he could file an amended
defence and counter-claim, but subsequent-
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ly, on the same day, further intimated that
the action ought to be transferred to th e
Supreme Court, and asked plaintiff to
consent to such transfer . Plaintiff declined,
and defendant forwarded the dispute note ,
omitting the counter-claim for which at th e
same time he issued a writ in the Suprem e
Court, and sent to plaintiff a discontinuanc e
of the counter-claim in the County Court .
Plaintiff replied that it was on account o f
the counter-claim that he had amended th e
plaint and added to the claim a claim for
damages . At the trial in the County Court
defendant moved for leave to withdraw th e
counter-claim, stated he was not prepare d
to offer any evidence in support of it, an d
produced the correspondence . The motion
was dismissed :—Held, that the trial judge
was wrong in that (1 .) there was n o
counter-claim before him to deal with .
(2 .) That the arrangement arrived at wa s
the ordinary consent to amend pleadings a s
the solicitor may be advised, and that th e
essence of such an arrangement is that th e
parties are to begin de novo. (3.) Tha t
defendant had the right, if he chose, to
discontinue the counter-claim and select
his own forum . (4.) That the proper
course in the circumstances was that eac h
party should withdraw the amended plead-
ings and that each should be left to his right s
as they existed before the pleadings wer e
delivered . Per MARTIN, J . (dissenting) :
Since the counter-claim was originall y
properly on the files it was incumbent
upon the defendant to shew that it ha d
been got rid of either by the method pro-
vided by the rules or by consent . HALPI N

v . FowLER. (No . 1) .

	

-

	

-

	

-
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9.--County Courts Act, B . C. Stat .
1905, Cap . 14, Secs . 68 and 70—Application
of section 70—Venue—Change of— Genera l
right of judge to make a change .] Th e
plaintiff's right to select the place of tria l
is not to be lightly interfered with, an d
the onus is on defendant to shew that th e
preponderance of convenience is agains t
the place selected . Where an action i s
brought by a relative of the registrar, an d
it is clear that the registrar is not the real
plaintiff, the defendant is not entitled t o
invoke section 70 of the Act. PH AIR V .
SUTHERLAND .

	

-

	

-

	

-
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10 .—Order for sale of real estate pen-
dente lice—Order 50, r . 1, effect of .] Rule 1
of Order 50 provides, in part, " If in an y
cause or matter relating to any real estate, i t
shall appear necessary or expedient tha t
the real estate or any part should be sold,

51 7

the Court or a judge may order the same t o
be sold " Held, that this is a genera l
power, to be exercised by the Court or a
judge according to the circumstances, an d
is not meant to apply only where a sale i s
necessary or expedient for the purposes o f
the action . In re Robinson (1885), 31 Ch . D .
247, not followed . RAINEY V . RAINEY . 494

11 .--Rule 84 of Workmen 's Compensa-
tion Rules, 1904, object of—Security fo r
costs .] The object of rule 34 of the Work -
men's Compensation Rules, 1904, is to
make the proceedings under it subject to
the same rules as an action . CIZOwsKt et al .
V . WEST KOOTENAY POWER AND LIGHT COM -
PANY, LIMITED .

	

-

	

-

	

-

	

-
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12 .—Writ issued in name of firm of
solicitors instead of a member of the firm . ]
It is quite permissible to issue a writ in th e
name of a firm . The English practic e
followed . PROTESTANT ORPHANS ' ROME et al .
v . DAY%IN et al .]

	

-

	

-

	

-

	

-
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13.-- Writ issued a g ainst extra-provin-
cial, unbi' died company, under Part VII.
of thr Co,,, tyo,irs Act, R .S .B .C. 1897, Cap .
44—Con 'i :f',tion of time for entering appear-
ance—A1'j l ' ation for leave to serve ex juris
—Rules of t art, application of to proceed-
ings under Part VII.] Section 146 of th e
Companies Act, R .S .B .C . 1897, Cap . 44 ,
defines an unlicensed and unregistere d
extra-provincial company . Section 14 7
provides that any writ or summons . ,
may be served as against the company b y
delivering the same at Victoria to th e
Registrar of the Supreme Court . Section
148 enacts that it shall be the duty of suc h
Registrar to cause to be inserted in fou r
regular issues of the British Columbi a
Gazette, consecutively following the deliv-
ery of such writ or summons to him, a
notice of such writ or summons with a
memorandum of the date of delivery ,
stating generally the nature of the relief
sought, the time limited and the place
mentioned for entering an appearance .
Section 149 enacts that after such fou r
issues the delivery of such process to th e
Registrar as aforesaid shall be deemed, a s
against the defendant company, to be goo d
and valid service of such writ or summons : —
Held, in the case of an issue of an ordinar y
eight-day writ under Part VII ., that it i s
the duty of the Registrar to notify th e
defendant in the publication in the Gazett e
that the time for appearance is eight day s
after the fourth publication . Per IRVING, J . :
As the writ is a writ for service on a foreig n

PRACTICE—Continued .
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corporation, without the jurisdiction, appli-
cation to a judge for leave to issue the wri t
and proceed under the Act is necessary
before any writ is issued . The judge in
giving leave would limit the time withi n
which appearance should be entered . De-
cision of MORRISON, J ., reversed . YOUDALI.
v . THE TORONTO AND BRITISH COLUMBIA
LUMBER COMPANY, LIMITED .

	

-

	

-

	

7 2

PROMISSORY NOTES — Extension of
time for payment—Release of co-maker —
Surety—Collateral security—Credit for sums
realized .] D. on being sued on certain
promissory notes to which he was a party ,
defended the action, setting up an ar-
rangement between himself and the Fue l
Company that he was to be a surety merel y
for them to the plaintiff ; and that as th e
plaintiff was aware of this at the time he
accepted the notes, he, D., was relieved b y
the plaintiff giving the Fuel Company an
extension of time . Held, on the facts at
the trial (affirmed on appeal) that, in orde r
that D. escape his liability on this groun d
he must shew that there was a bindin g
agreement arrived at between his credito r
and himself for valuable consideration, and
that in the circumstances there was here
no such agreement. Decision of IRVING, J . ,
affirmed . STONE V . ROSSLAND ICE AND FUE L
COMPANY Cl al .

	

-

	

-

	

-

	

-
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PUBLIC OFFICER—Duty of—Provincia l
Secretary, refusal of to submit petition of
right to Lieutenant-Governor for fiat—Crow n
Procedure Act, R.S .B. C . 1897, Cap . 57 ,
Sec . 4—Withdrawal of case from jury—Ne w
trial—Damages, nominal .] The refusal by
a Provincial Secretary to submit a Petitio n
of Right to the Lieutenant-Governor for hi s
fiat under the provisions of the Crow n
Procedure Act, Sec . 4, is an actionabl e
wrong, but held, on the facts, that a new
trial should not be ordered, notwithstandin g
that the case had been withdrawn from th e
jury . Per HUNTER, C .J . : The statute pre-
scribes no time within which the petitio n
must be submitted, and as the defendan t
did submit it after action brought, this wa s
a sufficient compliance by him with th e
statute, though he had at the same tim e
advised the Lieutenant-Governor not t o
grant the fiat . Per IRVING, J. (dissenting) :
The refusal to submit the petition being a n
invasion of the plaintiff's rights, which
could be compensated only by damages, th e
case should have been allowed to go to th e
jury . Per MARTIN, J. : A new trial should
not be granted, because only nominal
damages would be recoverable . NORTON V .
FULPON .	 476

RAILWAY — Animal killed on track —
"Not wrongfully on the railway"—Adjoin-
ing owners— Obligation to fence—Railwa y
Act (Dominion), Cap . 29, 1888—B . C . Scats .
1887, Cap . 36; 1889, Cap . 36 .] Plaintiff' s
mare and colt strayed from his yard on to
the public road, and reached the track of
defendant Company, presumably at a place
called Morton's crossing . The mare wa s
overtaken by a train and killed as she wa s
running towards the crossing . This was a
farmer's crossing, which, under the statute ,
should have a gate on each side . Ther e
was no gate or fence on the west side of th e
crossing by which the animal was presumed
to have reached the track from the public
road, but there was a cattle-guard (ove r
which the animals crossed) put there by
agreement with Morton . Plaintiff was not
an adjoining owner : — Held, on appeal
(MARTIN, J ., dissenting), that Morton' s
crossing being a farm and not a publi c
crossing, the statute required that it be
either fenced off or provided with gates o n
both sides ; and that the placing of th e
cattle-guard did not relieve the Company
from its obligation to provide a fence or
gate on the west side of the crossing . COEN
v . THE NEw WESTMINSTER SOUTHERN RAIL -
WAY COMPANY .

	

-

	

-

	

-

	

-
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2.	 Injury to pass, ay, r—Action—Li,nit -
ation clause in Iwo ' poration Act —"By
reason of the railway"—" Works or opera-
tions of the Company"—Section 42 Britis h
Columbia Railway Act (R .S .B .C . 1897, Cap .
163)—Consolidated Railway Company's Act ,
1896, Cap . 55, Secs . 53 and 60.] Plaintiff ,
on the 26th of December, 1903, was injured
on defendants' tramway in Vancouver, i n
stepping off a movable platform provided
by defendants for the accommodation o f
passengers transferring at one of th e
junctions . The platform was necessary to
enable passengers to alight, owing to th e
height of the car steps above the surface o f
the street, and was so placed that there wa s
very close to it, and not easily observable
by passengers leaving the car, a large hole ,
into which plaintiff stepped, severely
injuring her knee . On the 24th of Decem-
ber, 1904, she brought an action to recove r
damages for her injuries . Defendant Com-
pany set up, inter ilia, section 60 of thei r
Act of incorporation, Cap . 55 of the Statute s
of British Columbia, 1896, which enacted
that " all actions or suits for indemnity sus -
tained by reason of the tramway or railway ,
or the works or operations of the Company ,
shall be commenced within six months nex t
after the time when such supposed damage
was sustained ." Held (affirming the deci-
sion of DUFF, J .), that the words "by reason
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of the tramway or railway or the works or
operations of the Company," should be read

separatim, as describing different branches
of the Company's undertaking, and that th e
section does not apply to a case like that a t
bar, which was based on the defendan t
Company's duty to carry the plaintiff safely .

SAYERS V . THE BRITISH COLUMBIA ELECTRIC
RAILWAY COMPANY, LIMITED .

	

- . 102

3.--Right of way, what constitutes—
Damages by fare caused by sparks from loco-
motive—Railway Act—Dom . Stat . 1903, Cap .
68, Sec . 239—Jury — Non-direction — Mis-
direction .] Where a railway compan y
cleared a right of way, but had not filed an y
plans of same under either the Dominion or
Provincial Railway Acts, and, in an actio n
for damages caused by fire alleged to hav e
been set alight by sparks from one of thei r
locomotives, contended that the right o f
way must be considered to be confined to

the road-bed itself :—Held, that it must be
considered that the company have occupied

the full statutory allowance. The jury, after
answering several of certain specific ques-
tions, gave a general verdict of $18,000, i n
objection to which section 239 of the Domin -
ion Railway Act was set up on appeal : —
Held, that there being a finding that th e
defendant Company left inflammable ma-
terial on their right of way, the section
could not be invoked, as the limit only
applies where there is no negligence . BLU E
AND DESCHAMPS V . THE RED MOUNTAIN
RAILWAY COMPANY .

	

-

	

-

	

-
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RIPARIAN OWNERSHIP—English law
relating to riparian rights, introduction of int o
British Columbia . Per DUFF, J ., at the
trial : The enactments dealing with th e
introduction into the colonies of British Co-
lumbia and Vancouver Island, of the genera l
body of English law, clearly do not amoun t
to a declaration of the non-existence of the
law regulating rights in those colonies .
EsQUIMALT WATERWORKS COMPANY, LIMITE D
V . THE CORPORATION OF THE CITY OF VIC -
TORIA .	 302

RIPARIAN RIGHTS — Doctrine in —
Whether in force in British Co -
lumbia .

	

-

	

-

	

-

	

-
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,See WATER RECORD .

SALE OF LAND—Contract for—Misrep-
resentation by agent of vendors before writte n
contract mode—Defence to action for pur-
chase money .] The negotiations between
the parties for the sale and purchase of a
town lot were comprised in three interviews :

519

(1 .) when the defendant agreed to take th e
lot, when certain representations were
made, (2 .) when he paid a deposit, at whic h
time no representations were made, and (3 . )
when he signed the agreement, when cer-
tain further representations were made. In
an action to compel specific performance o f
the agreement to purchase :— Held, o n
appeal (MARTIN, J ., dissenting), that th e
plaintiff Company having failed to carry
out some of the material representation s
made by its agent at the time of and as an
inducement to the defendant to enter into
the contract, specific performance would be
refused . THE CRow ' s NEST PASS COA L
COMPANY, LIMITED V . MILLS. - - 402

2 .—Contract for—Specific performance—
Statute of Frauds (29 Car . II., Cap . 3)—
Sufficient memorandum — Principal an d
agent—Authority, ratification of—Negotia-
tionsby cablegram and letter—Description of
purchaser .] A., who temporarily resided i n
England, had had certain dealings with a
firm of real estate agents, C . & Co ., in Van -
couver, who cabled to him enquiring th e
lowest price, cash, he would accept for a
certain lot in Vancouver . He replied
"$13,000 net ." C . & Co. cabled back tha t
the best offer they could get was $12,000, ne t
to him, and asking if they could accept .
A . made no reply . Subsequently C . & Co .
cabled that they had sold the lot for $13,000
net, had accepted, without stating purchas -
er's name, a deposit of $500, and askin g
confirmation by cable . A. cabled "writing
acceptance." The letter following upo n
this stated that his reason for cabling i n
those terms was that he " wanted it dis-
tinctly understood that I could not complete
the deal until I returned ." . . " It
would be impossible to close before, as the
title deeds belonging to the property were
left in Toronto . I will accept the offer on
the following terms, that is, the adjustment s
to be calculated to the first of April . Afte r
that time the purchaser can collect the
rents . The premises are leased for a yea r
from last fall . Kindly make it known to
the purchaser so that there will not be an y
misunderstanding, be sure and tell the pur -
chaser that I cannot give him possession o f
the premises, he will simply have to accept
the present tenant, of course I accept th e
thirteen thousand dollars net cash offer ,
with the understanding that I am not to b e
called upon to produce any title papers othe r
than these in my possession, no doubt yo u
have explained all this to your client . "

" Kindly write and let me know if your
client accepts these terms." C. & Co.

SALE OF LAND—Continued.



520

	

INDEX .

	

[Von .

SALE OF LAND—Continued .

handed this letter to plaintiff's solicitors ,
who accepted " unreservedly the stipula-
tions made by Mr . Andrews," but added ,
"We are ready at any minute to pay thi s
money over to Mr. Andrews as soon as
proper title is evidenced to our satisfaction . "
C. & Co . communicated this to A . The
latter in reply repeated, in effect, the term s
of his former letter . There was some evi-
dence at the trial about a proposed chang e
in the terms of payment from a cash basi s
to instalments :—Held, (IRVING, J., dissen-
tience), that A.'s letter following his cable
"writing acceptance," read with C . & Co .' s
cable announcing sale at $13,000, and th e
letter of plaintiff's solicitors to C . & Co .
constituted a memorandum of a contrac t
between the plaintiff and defendant suf-
ficient to satisfy the Statute of Frauds .
That the letter of plaintiff's solicitors to C .
& Co. contained an unqualified acceptanc e
of the terms proposed in A .'s letter to C . &
Co., and did not import the proposal of a
fresh term. CALoRI v . ANDREWS . - 236

SHIPPING -•- Negligence — Collision with
vessel at anchor—Proximate cause of injury . ]
A tug attached to a scow loaded with coal
approached a bridge the piers of which wer e
being repaired by a railway contractor . The
fairway was partly obstructed by a sco w
connected with the work, but the captain o f
the tug, after viewing the situation, was o f
opinion he could get through . In doing so ,
he brushed slightly against the scow, at th e
further end of which, on a boom stick in th e
water, was the plaintiff, engaged in an
endeavour to swing or push the scow fur-
ther around and out of the way of the tug .
Plaintiff was crushed against a pile by th e
scow and severely injured :—Held, reversin g
the decision of MORRISON, J ., that the mas-
ter of the tug was negligent in not stoppin g
and then making certain that it was safe t o
proceed . PADULAROGA V . THE CANADIA N
CANNING COMPANY, LIMITED .

	

- - 468

SPECIFIC PERFORMANCE . - 433
See VENDOR AND PURCHASER .

STATUTE—6 Geo . IV ., Cap . 50 . - 148
See TRIAL . 2 .

56 Geo. III ., Cap. 100, Secs . 3 and 4 . 454
See HABEAS CORPUS .

17 & 18 Vict ., Cap . 113 .
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STATUTE, CONSTRUCTION OF—
Penal statute—Inspection of Metalliferou s
Mines Act Amendment Act, 1901, Sec . 12, r .
21A —" Machinery hereinafter mentioned, "
meaning of.] In construing a penal statute ,
the rule to be followed is that by which that
sense of the words is to be adopted whic h
best harmonizes with the context and pro-
motes in the fullest manner the policy and
object of the Legislature . The paramount
object in construing penal as well as othe r
statutes, is to ascertain the legislative intent ;
and the rule of strict construction is not
violated by permitting the words to have
their full meaning, or the more extensive of
two meanings, when best effectuating the
intention . Semble, the phrase "machiner y
hereinafter mentioned " in r . 21 A of section
25 of the Inspection of Metalliferous Mine s
Act, as enacted by Cap . 37 of 1901, mean s
" any of the machinery hereinafter men-
tioned . " MCGREGOR V . THE CANADIAN CON-
SOLIDATED MINES, LIMITED .

	

-

	

-

	

11 6

2 .—Succession Duty Act, R .S.B .C . 1897 ,
Cap . 175 .	 97

See WILL .

3 .--Supreme Court Act, 1904, Sec . 100—
Railway Act, 1903 (Dominion ), Sees . 162 and
168 .] Held (IRVING, J ., dissenting) : (1 . )
That the word " event " in section 100 of
the Supreme Court Act, 1904, may be rea d
distributively . (2.) That section 162 of th e
Railway Act, 1903 (Dominion), does no t
apply to costs of appeals to the Full Cour t
from the award of arbitrators, but that suc h
appeal is an independent proceeding, and i s
therefore governed by section 100 of the
Supreme Court Act, 1904 . VANCOUVER ,
WESTMINSTER ANDYUKON RAILWAY COMPAN Y
V . SAM IEEE .	 1

4.--Vancouver Island Settlers ' Right s
Aet, 1904, B .C . Steil . 1904, Cap . 54—Consti-
tutional law .] Section 3 of the Vancouver
Island Settters ' Rights Act, 1904, enact s
that upon application being made to th e
Lieutenant: Governor in Council, withi n
twelve months from the coming into force o f
the Act, sheaving that any settler occupie d
or improved land within the said railwa y
land belt prior to the enactment of chapte r
14 of 47 Victoria (the Settlement Act), wit h
the bona ,fide intention of living on the said
land, accompanied by reasonable proo f
of such occupation or improvement an d
intention, a Crown grant of the fee simpl e
in such land shall be issued to him or hi s
legal representative free of charge and i n
accordance with the provisions of the Lan d
Act in force at the time when said land was
first so occupied or improved by said settler .

STATUTE, CONSTRUCTION OF
—Continued .

Section 4 provides that the rights of suc h
grantees shall be asserted by and defende d
at the expense of the Crown :—Held, rever-
sing the decision of MARTIN, J ., that, not-
withstanding the decision of the Priv y
Council in Hoggan v . Esquilnalt and Nanai-
mo Railway Co . (1894), A .C . 429, the Legis-
lature considered that there may be person s
who have valid claims to lands within the
Company's land grant, but who by reaso n
of poverty or limited means, are unable to
assert their rights ; that it decided to enable
such rights, if any, to be effectively asserted
by authorizing Crown grants in fee which
grants would transfer any interest left in th e
Crown and throw the onus of the litigation
on the Railway Company while the rights ,
if any, of the grantee are to be upheld by
the Province, but that there is nothing i n
the operative clauses of the Act which i n
terms purports to declare the title in the
land to be in the Crown, or attempts to de-
prive the Company of any interest vested I n
it under its patent from the Dominion .
Held, further, on the evidence, affirming the
finding of MARTIN, J ., in this respect, tha t
the defendant had no legal authority for hi s
entry upon and occupation of the lands i n
question when he went upon them in 1879 ,
that he was never recorded as a pre-emptor ,
and that, therefore there was no valid alien -
ation of the land in question taking it ou t
of the grant to the railway . There being n o
interest left in the Crown, in right of the
Province, to convey, the grant given to th e
defendant by the Province was inoperative .
EsQUIMALT AND NANAIMO RAILWAY COMPAN Y

V . MCGREGOR .
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5 .---When to be held retrospective—Ton-
ber Manufacture Act, 1906, Cap . 42—Timer
cut on Crown lands—Prohibition as to r~nr t
—A ut/u rity and status of Chief Coi

r of Lan,.t a03 Works tinder the Act ll,r ile ,
" tie R - can do no 0 bug ."] Sections 2 o f
the Timber Manufacture Act,1906, provide s
that all timber cut on ungranted lands o f
the Crown, or on lands thereafter granted ,
shall be used or manufactured in the Prov-
ince . Section 4 gives to the Chief Com-
missioner of Lands and Works, his officers ,
servants and agents, power to do all thing s
necessary to prevent a breach of section 2 ,
including seizure and detention of all timbe r
so cut until security shall be given to Hi s
Majesty that such timber will be used an d
manufactured as provided by section 2 .
Plaintiff had in his possession, and wa s
about to export, a quantity of logs, cut before
the passing of the Act, which were seized by
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STATUTE, CONSTRUCTION OF
— Continued.

the Provincial Timber Inspector :—Held, by
the Full Court, affirming the decision o f
HUNTER, C .J ., that the rule requiring th e
courts not to construe Acts of the Legisla-
ture to the prejudice of existing proprietary
rights, if the language bears another sen-
sible meaning, excludes from the operatio n
of this statute all timber cut before th e
passing of it . The authority to seize, under
section 4, is not conferred upon the Crown .
The Chief Commissioner acts thereunder ,
not as the organ of the Crown, but as the
grantee of legislative authority, and doe s
not purport to act other than as a statutor y
officer . The timber in question, conse-
quently, not being in the possession of the
Crown, there was no seizure by the Crown .
The maxim, " the King can do no wrong, "
considered . EMERSON v . SKINNER. - 154

STATUTE OF FRAUDS. - - 236
See SALE OF LAND . 2.

SUCCESSION DUTY. - - - 9 7
See WILL .

'rAXES—Distress for—Assessment Act, R .S .
B .C . 1897, Cap . 179, Secs . 80, 87, 88—Notic e
of sale—"At least ten days"—" Ten clea r
days" — Time, computation of — Damages ,
exemplary, excessive—New trial for assess-
ment of damages .] The provision in section
88 of the Assessment Act directing that th e
collector of taxes shall give at least ten days '
public notice of the time and place of sale o f
goods for delinquent taxes, means " ten
clear days," and the party making a dis-
tress on less notice becomes a trespasser ab
initio . Section 87 does not create the rela-
tionship of landlord and tenant between th e
parties ; nor does it give a lien upon good s
such as the preferential charge upon land s
under section 80 . THE CANADIAN CANNIN G
COMPANY, LIMITED V . FAGAN AND FOSTER . 23

TENDER OF PURCHASE MONEY .
9, 485

See CONTRACT. 2 .

TIME—Computation of—"At least ten days"
—Ten clear days .] The provision in section
88 of the Assessment Act directing that th e
collector of taxes shall give at least ten days '
public notice of the time and place of sale o f
goods for delinquent taxes, means te n
clear days," and the party making a distres s
on less notice becomes a trespasser ab initio .
THE CANADIAN CANNING COMPANY, LIMITE D
v . FAGAN AND FOSTER .
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23

2 .—Computation of for entering appear-
ance .	 72

See PRACrrcE . 13 .
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TRIAL—Balance of convenience .] Wher e
the ship was built in Scotland, and certai n
repairs were effected on her way out to th e
British Columbia coast, the balance of con-
venience is in favour of trying out any dis-
putes concerning those repairs at the plac e
where the ship is rather than at the plac e
where she was built . Bow, McLACHLAN &
Co. v . THE CAMOSUN." (No . 2) . - 368

2 .--Change of venue—Special jury, righ t
to—Jurors Act, R .S .B .C . 1897, Cap . 107—
Jurors ' Act, 1860 — 6 Geo. IV., Cap . 50. ]
Plaintiffs named Nelson as the place o f
trial, the action having been commenced i n
the Vancouver registry . The defendants
applied to have the venue changed to Van-
couver and for an order that the action b e
tried by a special jury if the plaintiffs desire d
a jury . No affidavit was filed alleging an y
ground for supposing that a fair trial coul d
not be had at Nelson, but it was urged tha t
there was no provision by which a special
jury could be had :—Held, by the Full Court ,
that the defendants could obtain a specia l
jury at Nelson, and that in any event the
application was rightly dismissed as n o
ground had been shewn for supposing that
a fair trial could not be had . Decision o f
MARTIN, J., affirmed . FERNIE LUMBER COM -
PANY, LIMITED V . CROW'S NEST SOUTHER N
RAILWAY COMPANY et al .
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148

VENDOR AND PURCHASER—Author-
ity to contract on behalf of vendor—Offer t o
sell—Acceptance—Option--Agreement—Speci-
fic performance .] An officer of the defend-
ant Coal Company known as Land Commis-
sioner, gave to defendant M. in June, 1900 ,
the following document : " Re Sale to You
of Mill Site . The Crow's Nest Pass Coa l
Company hereby agree to sell to you a piece
of land at or near Hosmer Station on the
Crow's Nest line, to contain at least on e
hundred acres of land, at the price of $5 .00
per acre, payable as follows : When title
issued to purchaser . Title to be given a s
soon as the Company is in a position to do
so . Purchaser to have possession at once .
The land to be as near as possible as shewn
on the annexed sketch plan." M. for a
nominal consideration, in October, 1902,
assigned this document to B . who in tur n
assigned it for value to plaintiff Company .
In an action for specific performance of thi s
agreement, plaintiff Company was non -
suited at the close of its case, and it was
Held, on appeal, that, one of the conditions
on which the document was given being
that a mill should be built at an early date ,
the defendant M ., not having done anything
in that direction for two years, must b e
taken to have abandoned any such inten -
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VENDOR AND PURCHASER—Cont'd .

Lion . Per HUNTER, C .J ., (dissenting) : I t
was for the Company to shew that the in-
tention to build a mill was a condition clan s
locum contractui, and the fact that the con-
dition was not inserted in the agreemen t
was sufficient to call upon the Company t o
make good that defence . '1' in Erik 1 .um ski t
COMPANY, LIMITED V . THE C1-tow's NEST
PASS COAL COMPANY, LIMITED, DANIEL V .
MO TT et al .	 433

2 .—Contract for sale of land—Misrepre-
sentation by agent of vendors before writte n
contract made .
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402
See SALE OF LAND .

VENUE—Change of .

	

- 148
•

	

See TRIAL. 2 .

2.--Change of—General right of judge t o
make change—Section 70, County Courts Act ,
B .C . Stat . 1905, Cap . 14 .] Where an actio n
is brought by a relative of the registrar, an d
it is clear that the registrar is not the real
plaintiff, the defendant is not entitled t o
invoke section 70 of the Act . PHAIR V .
SUTHERLAND .
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WATER RECORD—Or , ' i is ofwater right ,
to power company and nrlu,i p ipelity, cowl,, t
of—Riparian rights, ,l-,ctrof— flrhet I ,
force in British Columbia — Apprehenrh 1
damage—Water Clauses Coasolidation Act ,
1897, R .S .B .C . 1897, Cap . 190—B .C. Stats .
1899, Cap . 77, Sec . 2, and 1900, Cap . 44--
Damages .] Having regard to Lord Black-
burn's examination of Bickett v . Morris i n
Orr Ewing v . Colquhoun (1877), 2 App . Cas .
839 at p . 852 et seq ., and the remarks
of Fitzgibbon and Barry, L .JJ ., in Belfast
Ropeworks Co . v . Boyd (1888), 21 L .R . Ir .
500, the law is not that any sensible inter-
ference with the bed of a stream is per s e
actionable, but that there must be eithe r
actual damage, or a reasonable possibility
of damage, to give a good cause of action ;
and that in determining whether the de-
fendant has discharged the onus, regard
must be had to the circumstances of th e
case . Held, further, that in this particula r
case the defendants had discharged th e
onus, having regard to the evidence take n
since the trial by leave of the Full Court .
THE WESTKOOTENAY POWER AND LIGHT Con-
PANY, LIMITED V . THE CORPORATION OF THE
CITY OF NELSON .
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WATER AND WATERCOURSES . —
Prior rig/rts—Riparian ownership—English

WATER AND WATERCOURSES
—Cunt a ued .

law relathug to riparian rights, introduction
of into Cot,,,,,bia—Appropriation of
uw„t,-rs— I uth„ri-aiin,,. of user of water by
a ,r,7: or

	

/s—Statutes, construction of
later

	

/ril. j Act, 1892—Water Clause s
Co,, . I, t, 1897, R .S .B .C ., Cap . 190—
] : .s,i o ;malt Water Works Act, 1886—Jl pro-
priati„I , r ,Iol , effect of general Acts on
carli,, sp iol ll,/ts—Hanicipal Corporation ,
rights of— II'ater companies .] By section 9
of the plaintiff Company's charter of 1885 ,
they were empowered from time to time an d
at all times thereafter to survey, set out an d
ascertain such parts of the land within a
prescribed area as they might require fo r
the purposes of their undertaking, to divert
and appropriate the waters of Thetis lake
and headman's river and its tributaries a s
they should judge suitable and proper, and
to acquire any interests in the said lands o r
waters, viz . : Thetis lake or Deadman' s
river, or any privileges that might be re-
quired for the purposes of the Company.
By section 10 of the same Act, " the lands ,
privileges and waters which shall be ascer-
tained, set out, or appropriated by the Com -
pany for the purposes thereof as aforesaid ,
shall thereupon and forever after be vested
in the Company ." By an amending Act o f
1892, passed on the 23rd of April, 1892, the
provisions of the principal Act as to appro-
priation and diversion were extended so a s
to embrace Goldstream river and its tribu-
taries, except that there is no express vest-
ing clause similar to that contained in sai d
section 10 . It is also provided that the
power to divert and appropriate water from
this river and its tributaries is to be subjec t
" to any grant of rights, privileges or powers
arising under the provisions of the Corpora -
tion of Victoria Water Works Act, 1873 " ;
and by section 9, that nothing in the Act i s
to be construed as in any way limiting o r
derogating from any grant or privilege
accorded to the City under the provision s
of the said Act . By section 10 it is stated
that the powers as to Goldstream are con-
ferred only on the condition that the Com-
pany will supply, on terms which ar e
specified, a maximum quantity of 5,000,00 0
gallons per diem to the City if so required .
The Company in 1892 commenced operation s
on Goldstream river by clearing the bank s
and building dams for the purpose o f
making reservoirs and other improve-
ments . In 1897 the Water Clauses Consoli-
dation Act was passed, by which al l
unrecorded and unappropriated water and
water-power, declared by the Water Privi-
leges Act, 1892, to be vested in the Crown,
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WATER AND WATERCOURSE S
—Continued .

were brought under one comprehensive
code for administrative purposes . Betwee n
1892 and 1898 the Company had purchase d
from various owners the lands along th e
Coldstream river and contended in th e
action that it had thus become entitled to
the riparian rights of such owners :—Held ,
that the Water Privileges Act, 1892, veste d
in the Crown the right to the use of all th e
water in Goldstream river . The Company' s
Act of 1892 merely gave it a right to take
what was necessary for its purposes, and b y
taking possession of the source of the rive r
it could not claim the exclusive use of the
water from the source of the river to its
mouth. The Water Clauses Consolidation
Act, 1897, was intended to control the acqui-
sition and use of waters not appropriated o n
or before the 1st of June, 1897, and pre -
scribed a method by which the right to us e
such waters, as well recorded as unrecorded ,
could be obtained . The Act intended that
existing companies should be limited strictl y
to their corporate powers . The purchase o f
lands by the Company gave it no greate r
right than the owners possessed, viz . : a right
to the uninterrupted, undiminished and
unpolluted flow of the water past their land s
for the purposes incidental to their owner -
ship . The Company purchased those land s
solely by virtue of the limited authority
given it by its Act of incorporation, and fo r
the purposes only of that Act . Under the
provisions of the Water Clauses Consolida-
tion Act, 1897, the City have a right to the
waste or unrecorded waters of Coldstream
river, and under the Corporation of Victori a
Water Works Act, 1873, they have a righ t
to the compulsory acquisition of the whole
of the interests of the Company on the sai d
river . Per HUNTER, C .J . : Having regard
to the nature of the undertaking and th e
conditions imposed, the Legislature, when
it conferred the right " from time to tim e
and at all times hereafter" to divert and
appropriate the waters of Goldstream ,
granted an exclusive licence, subject only t o
the rights conferred on the City by its Ac t
of 1873 and amending Acts . That righ t
having sprung into existence, should not,
in the absence of clear and unmistakable
language, be prejudiced by any subsequen t
legislation . That the option as to how o r
where the water is to be taken, is left
entirely with the Company, which is give n
the exclusive use and control of the stream .
Judgment of DUFF, J ., reversed (HUNTER ,
C.J ., (dissentiente) . ESQUIMALT WATERWORKS
COMPANY, LIMITED V . THE CORPORATION O F
THE CITY OF VICTORIA. -
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WILL—Construction of—Fund created fo r
payment of " funeral, testamentary expense s
and debts"—Taxes—Succession duty—Suc-
cession Duty Act, R.S.B .C . 1897, Cap . 175—
Locke King's Act, 17 & 18 Viet ., Cap . 113 . ]
The testatrix made a will in 1896 leavin g
certain lands to devisees therein named .
Between the date of the will and her death ,
in 1900, municipal and Provincial taxes ha d
accumulated on the devised lands . The
parties taking the lands under the will
claimed the right to have the taxes paid ou t
of moneys which had been realized by th e
executors from the other parts of the estate ,
on the ground that the residuary fund was ,
by the will, expressly made liable as a fun d
for the payment of her funeral, testamentar y
expenses and debts . On this state of facts
the following questions were submitted : —
U .) Do the succession duties payable unde r
the Succession Duty Act in respect of th e
real estate of the said deceased form part o f
the testamentary expenses of the deceased
and become payable out of the residuary
estate, or are they to be charged against th e
different properties devised under the will ?
(2 .) Are the taxes payable to the City o f
Victoria and the Provincial Governmen t
debts of the deceased and payable out of th e
residuary estate, or are they to be charged
against the different properties in respect o f
which the said taxes have been assessed ?
Held (1 .) That the succession duty payable
under the Succession Duty Act (R .S .B .C .
1897, Cap. 175), in respect of the real estat e
of a deceased person, does not form part o f
the testamentary expenses of the deceased ,
but is chargeable against the different pro-
perties devised under the will . (2.) The
taxes clue by deceased are payable out of th e
residuary estate, and not chargeable agains t
the different properties in respect of whic h
said taxes have been imposed. (3.) To
allow taxes to fall into arrear does not
charge land by way of mortgage so as t o
bring it within the operation of Locke King' s
Act (17 & 18 Viet ., Cap. 113) . Decision of
IRVING, J ., affirmed . In re ESTATE O F

	

ELIZABETH WATKINS, DECEASED .

	

-

	

9 7

WORDS AND PHRASES—" At leas t

	

ten days," meaning of .

	

-

	

23
See TIME .

2.--" By reason of the railway." 102
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4

. ' "
19

See RAILWAY .

WORDS AND PHRASES—Continued .

11.--" Practising, " what acts will con-
stitute .	 11 2

See MUNICIPAL LAW . 6 .
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