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AT THE COURT AT WINDSOR CASTLE,
The 23rd day of January, 1911.
PRESENT:

The King’s Most Excellent Majesty, H.R.H. the Duke of Connaught and
Strathearn, Lord President, Tord Knollys, Sir Arthur Bigge.

V. » HEREAS by an Act passed in a Session of Parliament held in the
~ seventh and eighth years of Her late Majesty Queen Victoria’s reign
(shortly entitled “The Judicial Committee Act, 1844”"), it was enacted that
it should be competent to Her Majesty by any Order or Orders in Council
to provide for the admission of Appeals to Her Majesty in Council from
any judgment, sentences, decrees, or orders of any Court of Justice within
any British Colony or Possession abroad, although such Court should not
be a Court of Error or Appeal within such Colony or Possession, and to
make provision for the instituting and prosecuting of such Appeals and
for carrying into effect any such decisions or sentences as Her Majesty
in Couneil should pronounce thereon :

And whereas by an Order of Her Majesty Queen Viectoria in Couneil
dated the 12th day of July, 1887, provision was made to enable parties
to appeal from the decisions of the Supreme Court of British Columbia
to Her Majesty in Council:

And whereas by an Act passed by the Legislature of British Columbia
in the seventh year of the reign of His late Majesty King Edward the
Seventh, entitled “An Act constituting a Court of Appeal and declaring
its jurisdiction,” provision was made for the constitution of a Court of
Appeal for the Province of British Columbia.

And whereas it is expedient, with a view to equalizing as far as may
be the conditions under which His Majesty’s subjects in the British
Dominions beyond the Seas shall have a right of appeal to His Majesty
in Council, and to promoting uniformity in the practice and procedure
in all such Appeals, that the rules regarding Appeals from the said
Supreme Court contained in the said Order in Council should be revoked
and provision should be made for Appeals from the said Court of Appeal
to His Majesty in Couneil :
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Ir 1s HEREBY ORDERED by the King’s Most Excellent Majesty, by and
with the advice of His Privy Counecil, that the said Order in Council
shall be and the same is hereby revoked, and that the Rules hereunder set
out shall regulate all Appeals to His Majesty in Counecil from the Court of
Appeal of British Columbia.

1.

3.

In these Rules, unless the context otherwise requires:—

“Appéal” means Appeal to His Majesty in Council;

“His Majesty” includes His Majesty’s heirs and successors;

“Judgment” includes decree, order, sentence, or decisicn;

“Court” means the “Court of Appeal” for British Columbia;

“Record” means the aggregate of papers relating to an Appeal
(including the pleadings, proceedings, evidence and judg-
ments) proper to be laid before His Majesty in Council ¢n
the hearing of the Appeal;

“Registrar” means the Registrar or other proper officer having the
custody of the Records in the Court appealed from;

“Month” means calendar month;

Words in the singular include the plural, and words in the plural
inelude the singular.

Subject to the provisions of these Rules, an Appeal shall le—

(a) as of right, from any final judgment of the Court, where
the matter in dispute on the Appeal amounts to cr is of the
value of £500 sterling or upwards, or where the Appeal
involves, directly or indirectly, some claim or question to or
respecting property or scme civil right amounting to or of
the value of £500 sterling or upwards; and

(b) at the discretion of the Court, from any other judgment
of the Court, whether final or interlocutory, if, in the
opinion of the Court, the question involved in the Appeal
is one which, by reason of its great general or publie
importance or otherwise, ought to be submitted to His
Majesty in Couneil for decision.

Where in any action or other proceeding no final judgment can

be duly given in consequence of a difference of ¢pinion between the judges,

the final judgment may be entered pro forma on the application of any

party to such action or other proceeding according to the cpinion of the
Chief Justice or, in his absence, of the senior puisne Judge of the Court,
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but such judgment shall only be deemed final for purposes ¢f an Appeal
therefrom, and not for any other purpose.

4. Applications to the Court for leave to appeal shall be made by
motion or petition within 21 days from the date of the judgment to be
appealed from, and the applicant shall give the opposite party notice of
his intended application. ' -

5. Leave to appeal under Rule 2 shall only be granted by the Court
in the first instance-—

(@) upon condition of the Appellant, within a pericd to be fixed
by the Court, but not exceeding three months from the date
of the hearing of the application for leave to appeal,
entering into gocd and sufficient security, to the satisfaction
of the Court, in a sum not exceeding £500, for the due
prosecution of the Appeal, and the payment of all such
costs as may become payable to the Respondent in the event
of the Appellant’s not obtaining an order granting him final
leave to appeal, or of the Appeal being dismigsed for non-
prosecution, or of His Majesty in Council ordering the
Appellant to pay the Respondent’s costs of the Appeal (as
the case may be) ; and

(b) upon such other conditions (if any) as to the time or times
within which the Appellant shall take the necessary steps
for the purpose of procuring the preparation of the record
and the despatch thereof to England as the Court, having
regard to all the circumstances of the case, may think it
reasonable to impose.

6. Where the judgment appealed from requires the Appellant to
pay money or perform a duty, the Court shall have power, when granting
leave to appeal, either to direct that the said judgment shall be carried
into execution or that the execution thereof shall be suspended pending
the Appeal, as to the Court shall seem just. And in case the Court shall
direct the said judgment to be carried into execution, the person in whose
favour it was given shall, before the execution thereof, enter into good
and sufficient security, to the satisfaction of the Court, for the due perform-
ance of such Order as His Majesty in Couneil shall think fit to make
thereon. .

7. The preparation of the Record shall be subject to the supervision
of the Court, and the parties may submit any disputed question arising
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in connection therewith to the decision of the Court, and the Court shall
give such directions thereon as the justice of the case may require.

8. The Registrar, as well as the parties and their legal agents, shall
endeavour to exclude from the Record all documents (more particularly
such as are merely formal) that are not relevant to the subject-matter
of the Appeal, and generally, to reduce the bulk of the Record as far as
practicable, taking special care to avoid the duplication of documents and
the unnecessary repetition of headings and other merely formal parts of
documents; but the documents omitted to be copied or printed shall be
enumerated in a list to be placed after the index or at the end of the Record.

9. Where in the course of the preparation of a Record one party
objects to the inclusion of a document on the ground that it is unnecessary
or irrelevant, and the other party nevertheless insists upon its being
included, the Record, as finally printed (whether in British Columbia or
in England), shall, with a view to the subsequent adjustment of the costs
of and incidental to such document, indicate in the index of papers, or
otherwise, the fact that, and the party by whom, the inclusion of the
document was objected to.

10. The Record shall be printed in accordance with the Rules set
forth in the Schedule hereto. It may be so printed either in British
Columbia or in England.

11. Where the Record is printed in British Columbia the Registrar
shall, at the expense of the Appellant, transmit to the Registrar of the
Privy Council 40 copies of such Record, one of which copies he shall
certify to be correct by signing his name on, or initialling, every eighth
page thereof and by affixing thereto the seal, if any, of the Court.

12. Where the Record is to be printed in England, the Registrar
shall, at the expense of the Appellant, transmit to the Registrar of the
Privy Council one certified copy of such Record, together with an index
of all the papers and exhibits in the case. No other certified copies of the
Record shall be transmitted to the Agents in England by or on behalf of the
parties to the Appeal.

13. Where part of the Record is printed in British Columbia and
part is to be printed in England, Rules 11 and 12 shall, as far as
practicable, apply to such parts as are printed in British Columbia and
such as are to be printed in England respectively.

14. The reasons given by the judge, or any of the judges, for or
against any judgment pronounced in the course of the proceedings out of
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which the Appeal arises shall by such judge or judges be communicated in
writing to the Registrar, and shall by him be transmitted to the Registrar
of the Privy Council at the time when the Record is transmitted.

15. Where there are two or more applications for leave to appeal
arising out of the same matter, and the Court is of opinion that it would
be for the convenience of the Lords of the Judicial Committee and all
parties concerned that the Appeals should be consolidated the Court may
direct the Appeals to be consolidated and grant leave to appeal by a single
order.

16. An Appellant who has obtained an order granting him
conditional leave to appeal may at any time prior to the making of an
order granting him final leave to appeal withdraw his Appeal on such terms
as to costs and otherwise as the Court may direct.

17. Where an Appellant, having obtained an order granting him
conditional leave to appeal, and having complied with the conditions
imposed on him by such order, fails thereafter to apply with due diligence
to the Court for an order granting him final leave to appeal, the Court may,
on an dpplication in that behalf made by the Respondent, rescind the
order granting conditional leave to appeal, notwithstanding the Appellant’s
compliance with the conditions imposed by such order, and may give such
directions as to the costs of the Appeal and the security entered into by
the Appellant as the Court shall think fit, or make such further or other
order in the premises as, in the opinion of the Court, the justice of the
case requires.

18. On an application for final leave to appeal, the Court may
inquire whether notice, or sufficient notice, of the application has been
given by the Appellant to all parties concerned, and, if not satisfied as
to the notices given, may defer the granting of the final leave to appeal,
or may give such other directions in the matter, as in the opinion of the
Court, the justice of the case requires.

19. An Appellant who has obtained final leave to appeal shall
prosecute his Appeal in accordance with the Rules for the time being
regulating the general practice and procedure in Appeals to His Majesty
in Couneil.

20. Where an Appellant, having obtained final leave to appeal,
desires, prior to the despatch of the Record to England, to withdraw his
Appeal, the Court may, upon an application in that behalf made by the
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Appellant, grant him a certificate to the effect that the Appeal has been
withdrawn, and the Appeal shall thereupon be deemed, as from the date of
such certificate, to stand dismissed without express Order of His Majesty
in Council, and the cost of the Appeal and the security entered into by the
Appellant shall be dealt with in such manner as the Court may think fit
to direct.

21.  Where an Appellant, having obtained final leave to appeal, fails
to show due diligence in taking all necessary steps for the purpose of
procuring the despatch of the Record to England, the Respondent may,
after giving the Appellant due notice of his intended application, apply to
the Court for a Certificate that the Appeal has not been effectually
prosecuted by the Appellant, and if the Court sees fit to grant such a
Certificate, the Appeal shall be deemed, as from the date of such Certificate,
to stand dismissed for non-prosecution without express Order of His
Majesty in Council, and the costs of the Appeal and the security entered
into by the Appellant shall be dealt with in such manner as the Court may
think fit to direct.

292. Where at any time between the date of the order granting final
leave to appeal and the despatch of the Record to England the Record
becomes defective by reason of the death, or change of status, of a party
to the Appeal, the Court may, notwithstanding the order granting final
leave to appeal, on an application in that behalf made by any person
interested, grant a certificate showing who, in the opinion of the Court, is
the proper person to be substituted or entered on the Record in place of, or
in addition to, the party who has died, or undergone a change of status, and
the name of such person shall thereupon be deemed to be so substituted
or entered on the Record as aforesaid without express Order of His
Majesty in Council.

23. Where the Record subsequently to its despatch to England
becomes defective by reason of the death, or change of status, of a party
to the Appeal the Court shall, upon an application in that behalf made by
any person interested, cause a certificate to be transmitted to the Registrar
of the Privy Council showing who, in the opinion of the Court, is the
proper person to be substituted, or entered, on the Record, in place of, or
in addition to, the party who has died or undergone a change of status.

24. The Case of each party to the Appeal may be printed either in
British Columbia or in England and shall, in either event, be printed
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in accordance with the Rules set forth in the Schedule hereto, every tenth
line thereof being numbered in the margin, and shall be signed by at least
one of the Counsel who attends at the hearing of the Appeal, or by the party
himself if he conduets his Appeal in person.

25. The Case shall consist of paragraphs numbered consecutively
and shall state, as concisely as possible, the circumstances out of which the
Appeal arises, the contentions to be urged by the party lodging the same,
and the reasons of appeal. References by page and line to the relevant
portions of the Record as printed shall, as far as practicable, be printed in
the margin, and care shall be taken to avoid, as far as possible, the
reprinting in the Case of long extracts from the Record. The taxing
officer, in taxing the costs of the Appeal, shall, either of his own motion, or
at the instance of the opposite party, inquire into any unnecessary prolixity
in the Case, and shall disallow the costs occasioned thereby.

26. Where the Judical Committee directs a party to bear the costs
of an Appeal incurred in British Columbia, such costs shall be taxed by the
proper officer of the Court in accordance with the rules for the time being
regulating taxation in the Court.

27. The Court shall conform with, and execute, any Order which
His Majesty in Council may think fit to make on an Appeal from a
judgment of the Court in like manner as any original judgment of the
Court should or might have been executed.

28. Nothing in these Rules contained shall be deemed to interfere
with the right of His Majesty, upon the humble Petition of any person
aggrieved by any judgment of the Court, to admit his Appeal therefrom
upon such conditions as His Majesty in Council shall think fit to impose.

Armeric Frrzroy.

SCHEDULE.

I. Records and Cases in Appeals to His Majesty in Council shall be
printed in the form known as Demy Quarto.

IT. The size of the paper used shall be such that the sheet when
folded and trimmed, will be 11 inches in height and 8% inches in width.

ITT. The type to be used in the text shall be Pica type, but Long
Primer shall be used in printing accounts, tabular matter, and notes.

IV. The number of lines in each page of Pica type shall be 47 or
thereabouts, and every tenth line shall be numbered in the margin.



RULES OF COURT.

HIS HONOUR the Lieutenant-Governor in Council, under the pro-
visions of the Supreme Court Act, directs that the Supreme Court
Rules, 1906, shall be amended as follows, and that the amendments shall
take effect on the first day of September, 1910.

By Command.

Hexry Essoxn Youwa
Provincial Secretary.
Provincial Secretary’s Offfice,
20th August, 1910.

1. That Marginal Rule 291 be amended by adding at the end thereof
the words “or their solicitors.”

2. That Marginal Rule 354 be amended by striking out all the words
therein contained to and including the word “therein,” in the fifth line
of said Rule, and by substituting therefor the following :—

“Any party to a cause or matter may, by notice in writing require
any other party to make discovery on oath of the documents which are
or have been in his possession or power relating to any matter in question
therein. If the party on whom such notice shall be served shall neglect
or refuse to make such discovery within five days after service of such
notice, or such further time as the Court may allow, or if the party
serving the notice shall deem the discovery given unsatisfactory or in-
sufficient, he may apply to the Judge in respect thereto.”

3. That Order 36 be amended by inserting after Marginal Rule 439
the following Rules, as Marginal Rules 439 (4) and 439 (B) respectively:

“439 (a) 15 (a). In the Cities of Vietoria and Vancouver, the
Plaintiff or other party in the position of Plaintiff shall, on filing his
record, apply to the District Registrar to set down the trial (or issue)
for hearing on such suitable day as the District Registrar shall in writing
(in Form 16 (B), Appendix B) appoint, and such day shall be at least
twelve days after the date of said application, unless the Court or a
Judge shall otherwise order; and a copy of said appointment shall take
the place of the notice of trial required by these Rules or the Supreme
Court Act, and shall be subject to all the rules and regulations as to
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service and otherwise as by these Rules set forth and required as to
notice of trial.

“439 (B) 15 (b). Said trial referred to in the preceding Rule shall
be set down for the day appointed as aforesaid, and shall be heard on
that day or as soon thereafter as conveniently may be; and all the trials
so set down shall form one peremptory list, and shall be disposed of in
the order in which they appear on said list, notwithstanding that any
of said trials shall not be reached on the precise day for which it is set
down.”

4. That Order 36 be further amended by inserting after Marginal
Rule 440 the following Rules, as Marginal Rules 440 (4) and 440 (B)
respectively :—

“440 (o) 16 (a). Notwithstanding anything in these Rules con-
tained, the Court or a Judge may make such order as may seem meet as
to the date of the trial of any action or issue, and as to whether any trial
shall take precedence of any other trial, whether set down for any
particular day or not, and as to the adjournment of any trial.

“440 (B) 16 (b). Unless otherwise ordered by the Court or a
Judge, a trial with a jury shall take precedence of all non-jury trials,
whether said trials are set for the same day or are remanets, save such
non-jury trials as have already been partially heard.”

5. That Marginal Rule 454 be amended by inserting after the
word “officer,” in the second line of said Rule, the words “at the time
of entering said action for trial.”

6. That the following form be inserted in Appendix B to said Rules
after Form 16 (a), namely:—

“Form 16 (B). Arr. B.

“(Heading as in Form 1.)
“Take notice that the trial of this (or of the issues in this
ordered to be tried) (or as the case may be) has been set
down for hearing at the Law Courts, Victoria (or Vancouver), for

, the day of , 19, at the hour of 11 o’clock in
the forenoon, or so soon thereafter as the hearing may be held.
“Dated at this

“District Registrar.”

7. That Schedule No. 1 in Appendix M to said Rules be amended
by inserting after Item 232 the following:
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“232 (a). Attending in Chambers on simple adjournment without
argument, $2.00. (Provided that not more than two adjournments
shall be taxable on any application without a special order as to the costs
thereof.)

“232 (). Attending in Court on simple adjournment, unless costs
of the day ordered, $5.00. (Provided that not more than two adjourn-
ments shall be taxable in any matter without a special order for the costs
thereof.)”

8. That Item No. 18 in Schedule 4 in said Appendix M to said
Rules be amended by inserting before the word “Engineers,” in the
first line of said item, the word “Architects.”



REPORTS OF CASES

DECIDED IN THE
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REX v. MUNICIPAL COUNCIL OF NORTH SAANICH. =uxzeg,

C.1.B.C.
Municipal law—Municipal Elections Act, B.C. Stat. 1908, Cap. 14—Elector, P

qualification of—Authorized representatives of company—Application 1910
to restrict number of —Injunction—Certtorari—Mandamus. Jan. 13.
The authorized representative of an incorporated company is entitled, Rex
under the Municipal Elections Act, to vote at elections for mayor or v,
- reeve, and aldermen or councillors. g{)‘é’;ﬁg’g;
Held, that the provision is intended to restrict such voting power to one = Nop
representative only for a company. SAANICH

A voter in a municipality has no status to apply to the Supreme Court for
an order expunging the name of another voter from the roll or for
an injunction. His proper mode of procedure is by way of certiorari
or mandamus to have the roll amended.

APPLICATION to expunge from the list of voters of the
Municipality of North Saanich the names of four out of five
persons entered on said list as authorized representatives of

an incorporated company. Heard by HUNTER, C.J. B.C. at Statement
" Vietoria on the 12th of January, 1910.

W. J. Taylor, K.C., for applicant.
Higgins, for defendants Porter.
Fell, for the Corporation.
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13th January, 1810.

Huster, CJ. B.C.: In this case the promoter of the pro-
ceedings, a registered voter in a rural municipality, complains
of the refusal by the Court of Revision on his application to
expunge the names of four out of the five defendants from
the electoral roll.

He first sought to enforce his objection by bringing injunction
proceedings against the defendants, but it seems to me that he
has no status, and that the fact that the defendants are on the
roll is a good answer to those proceedings. No instance has
been brought to my notice which shews that one voter may
attempt to enjoin any other vegistered voter from attempting
to exercise his franchise, and I should be surprised to find any
such case, and I therefore dismiss the motion for an injunction.

However, the promoter has also proceeded by way of
certiorart and mandumus, and now seeks to have the roll
amended by expunging the names of four of the defendants.
The proceedings were rightly enough directed against the
Council, who acted as a Court of Revision, and the municipal
clerk who has custody of the voll, but as Mr. Fell, who appeared
for them disclaimed any desire to uphold the right of the other
defendants, I sent for Mr. Higgins, who appeared and stated
that he wished to be heard in opposition to the application, and
the matter was accordingly adjourned till to-day to enable
him to do so.

Mr. Higgins now objects that the Court has no jurisdiction
under these writs to make such an order, and urges that as no
appeal is given by the statute from the decision of the Court
of Revision, such decision is final.

There is no doubt that the decision impugned is of a judicial
character (in fact the Council is directed by the statute to hold
a court to hear and determine objections to the roll), and
therefore it may be brought up for examination by a writ of
certiorari in the absence of any enactment to the contrary.
Now the roll shews on its face that five persons have been
allowed to remain on the roll by the Court of Revision as the
duly authorized representatives of an incorporated company
which is desirous of exercising the franchise in the municipality,
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whereas it is evident by section 10 that the legal entity known
as a company is to be represented for voting purposes by only
one individual, and not by an indefinite number. It is obvious
that if it were otherwise there would be nothing to prevent a
thousand persons from being so registered and thereby acquiring
a right to vote in a particular municipality which they would
not otherwise have, and in respect of a small parcel which could
not otherwise be the foundation for more than one vote. That
resident individuals should each be compelled to found their
right to vote on a parcel of land, while a horde of non-residents
could combine together and by means of an incorporated com-
pany all acquire an individual right of voting in respect of the
same parcel is obviously not the intention of the Legislature,
and any attempt to so acquire a vote is a fraud on the Act,
and the electoral rights and privileges thereby conferred, and
it is of course the duty of the Court to frustrate all such
attempts if possible. There is no doubt that as a general rule,
where the proceedings have been conducted in accordance with
the fundamental rules of justice, certiorar: will not lie where
the tribunal has exercised its judgment on matters within its
jurisdiction, and there is equally no doubt that it will lie where
there has been either an excess, or total absence of jurisdiction;
but I think that the power of the Court to interfere in the
present case may rest either on the ground that there was an
excess of jurisdiction in putting five persons on the roll when
only one should have been put on, or on the ground {which
I have not time to go into on the present occasion) that in so
doing there is manifest error on the face of the proceedings.

Mr. Higgins argued that the five persons were not put on
the roll as representatives, but merely left there in that
capacity. The argument is fallacious: what happened was
that these five persons, whose names appeared on the roll as
freeholders, were decided not to Le so qualified on the objection
being taken, but were adjudged to be qualified in their repre-
sentative capacity. They were, in effect, struck off as free-
holders, and then put on as representatives, although the
formality of eliding and again inserting their names was not
and need not have been adopted.

HUNTER,
€.J.B.C.
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CouxciL oF
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Judgment
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He then argued that it was merely a case of misconstruction
of the statute, but it is needless to cite authority for the pro-
position that the Court could not give itself jurisdiction in this
way to increase the number allowed by the statute.

With regard to the remedy to be applied, the Court of
Revision has become defunct, and even if it had not, it might
be illusory if I were to direct it to meet and correct the roll,
inasmuch as the election takes place the day after to-morrow.
The mandamus will therefore go to the municipal clerk, viz.:
the defendant Brethour, in whose custody the roll now is, to
expunge the names of all the Porters, except the first (Robert
John Porter) from the roll.

Under ordinary circumstances the applicant would be entitled
to the costs of these proceedings against all the defendants,
but as the Council and the clerk disclaimed any desire to support
the action of the Court of Revision, and in fact Mr. Fell quite
candidly admitted that it could not be supported, there will
be no costs against them, while the Porters who have been
struck off will pay the costs of the applicant and of the Council
and clerk.

On the other hand, the applicant will pay the costs of the
motion for the injunction.

I ought to add that when the question of costs was men-
tioned, Mr. Higgins took the ground that he was dragged into
the proceedings by the Court; but if I had not given him the
opportunity of resisting them if he saw fit, as his clients alone
had any real interest in the matter, no doubt much would have
been said about the injustice of deciding the matter behind
his back.

I may also add that I have given my reasons to-day as soon
as possible in order that any party aggrieved may be able to
apply at once to the Court of Appeal.

Application allowed.
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SIMPSON v. WIDRIG.

Small Debis Court— Prohibition—Jurisdiction— Debi— Damages—Right of
Appeal,

Under the Small Debts Act the magistrate’s jurisdiction is limited to
actions for debt.

Where defendant agreed to hire plaintiff’s boat for a trip on certain terms,
but before the trip commenced, notified plaintiff that he could not use
the boat and same was not used, the plaintiff sued in the Small Debts
Court:—

Held, that this was not an action for debt, but rather for damages, and
that the Small Debts Court had no jurisdiction.

Where want of jurisdiction is shewn on the proceedings, even though the
Court below has given itself jurisdiction by coming to an erroneous
conclusion of law, a writ of prohibition will issue notwithstanding
that the defendant appeared at the trial and launched an appeal which
he subsequently abandoned.

Affidavits may be used on applications for prohibition to shew what the
facts necessary to found jurisdiction were.

APPLICATION for a wris of prohibition to issue to the
stipendiary magistrate at Vancouver, and also to the sheriff for
the County of Vancouver, to prohibit the enforcement of a
committal order made in an action in the Small Debts Court
to recover the sum of $50 for boat hire. Heard by GREGORY, J.,
at Vancouver on the 15th of January, 1910, The evidence
shewed that the plaintiff and defendant entered into an
agreement for the use of plaintiff’s gasoline boat to take the
defendant to Pitt lake and return, the terms being $25 for the
first day; $15 for the second day; and $10 for every day the
boat was lying idle at Pitt lake; and $25 for the day occupied
in making the return trip from Pitt lake. The defendant was to
meet the boat at New Westminster on the day following the
making of the bargain. On the day before the trip was to be
commenced the defendant told plaintiff by telephone that he
would not be able to use the boat. There was some conflicting
evidence as to the exact conversation, but the boat was not used
by the defendant.

GREGORY, J.

1910
Jan. 17.

SiMPSON
v,
‘WiDriG

Statement
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The stipendiary magistrate held that he had jurisdiction to
try the action as the claim was one for debt, the defendant
contending on the hearing that the action was not one for debt
and that the Small Debts Court had no jurisdiction in the matter.
Judgment was accordingly given for $50, a judgment summons
issued and ultimately the magistrate made an order committing
the defendant to gaol for seven days unless the judgment and
costs were paid.

Hay, in support of the application.

Senkler, K.C., contra.

: 17th January, 1910.

GREGORY, J.: This is an application for a writ of prohibition
prohibiting the enforcement of a committal order made by
stipendiary magistrate H. O. Alexander, sitting in the Small
Debts Court.

The defendant contends that the magistrate had no jurisdietion
under the Small Debts Court Act, R.8.B.C. 1897, Cap. 55, Sec. 2,
Sub-Sec. 2, to try the case, as it was not an action for debt, but
rather one for damages for breach of an agreement. This
contention appears to me to be sound : Stephen’s Pleading (1866),
p- 11; Stephen’s Commentaries, 15th Ed., Vol. 3, p. 373. An
action of debt is one to recover a liquidated or certain sum of
money.

It cannot be said that in this case the sum was liquidated
without first alleging that the plaintiff had rendered the service
contracted for and fixing the number of days his boat was
employed. That being done, it would be a mere question of
calculation. But it was not done; the boat was never used.
The action is therefore similar to the old action of assumpsit to
recover compensation in damages for an injury sustained by the
non-performance of a parol agreement.

But the plaintiff contends that defendant having launched,
but not perfected, an appeal is now too late, and that a writ of
prohibition will not lie unless the want of jurisdiction appears
on the face of the proceedings and he cites Broad v. Perkins
(1888), 21 Q.B.D. 533 ; Channel Coaling Compuny v. Ross (1907),
1 K.B. 148; Ricardo v. Maidenhead Local Board of Health
(1857), 27 L.J., M.C. 73; Brown v. Cocking (1868), L.R. 3 Q.B.
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672; Elston v. Rose (1868), L.R. 4 Q.B. 4. But these cases GREGORY, J.

hardly meet the present position. Broad v. Perkinsis meagrely
reported and only goes to the extent of saying that the writ is
discretionary when the inferior Court has exceeded its jurisdic-
tion and the House of Lords case referred to by Lord Esher in
his judgment was a case where the defect was not apparent and
the applicant for the writ had an opportunity of bringing it
forward in the Court below, but without excuse thought proper
not to do so.

In Channel Coaling Company v. Ross, supra, Broad v. Perkins
was cited to the Court. The Court agreed that in some cases
the granting of the writ was discretionary, but in that case the
writ was granted although the defendant had an alternative
remedy. The case therefore, so far as it affects the one before
the Court, assists the defendant. In Ricardo v. Maidenhead
Local Board of Health, supra, Martin, B., and Watson, B, held
that after judgment the case must be apparent and clear (which
it seems to me to be in this case), before the Court will grant the
writ, and, in that case, had the application been acceded to, the
matter would have been absolutely at an end. But here the
plaintiff can proceed in the proper Court to recover any damage
he has suffered, the proceedings before the stipendiary magistrate
having been without jurisdiction.

Brown v. Cocking, supra, only decided that the Court would
not on an application for a writ of prohibition review the find-
ing of the magistrate on conflicting evidence, though on a point
going to his jurisdiction only. In the present case there is no
conflict of evidence on the question of whether the plaintiff’s
claim is a debt or not, which is the question of jurisdiction here.
It is a pure question of law on undisputed facts and in this con-
nection Elston v. Rose, supra, is a distinct authority against him.
There the rule nisi for the writ was made absolute, Cockburn,
C.J., stating at p. 7:

‘“When the judge has given himself jurisdiction by coming to an
erroneous conclusion upon a point of law, the case is very different, and
he is in fact without jurisdiction, and has no authority to entertain the
question.”

1910
Jan. 17.

SiMPSON
V.
Wibrig

Judgment
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The question to decide here is: Is the want of jurisdiction
made apparent to the Court ?

In Re W. N. Bole (1892), 2 B.C. 208, the Divisional Court
(BEGBIE, C.J.,, and DrAKE, J.), held that statements of fact neces-
sary to found jurisdiction appearing on the proceedings could be
contradicted, the Chief Justice at p. 211, quoting from Paley on
Convictions, 5th Ed., said : -

‘“If the fact found be one essential to jurisdiction . . . . it maybe
shewn that there was no evidence . . . . to warrant the finding.”

We have before us the minutes of evidence taken before the
magistrate, made an exhibit to the plaintiff’s affidavit, and also
the affidavit of both plaintiff and defendant, and in Ricardo v.
Mardenhead Local Board of Health, supra, affidavits appear to
have been used, and, in the present case, the plaintiff has raised
no objection to the reading of the defendant’s affidavit.

The defendant cites the following cases to shew the Court will
direct the writ to issue notwithstanding the defendant’s appear-
ance on the trial and his launching an appeal which he
subsequently abandoned—and they appear to sustain his
contention.

Farquharson v. Morgan (1894), 1 Q.B. 552 (C.A.) where it was
held that the writ must issue when the total want of jurisdiction
appears on the proceedings—though the defendant actually
acquiesced in the exercise of jurisdiction by the inferior Court.
This case was approved and followed by the Court of Appeal in
Alderson v. Palliser (1901), 2 K.B. 833, which held that, as the
want of jurisdiction appeared on the face of the proceedings, the
want of jurisdietion could not be waived. This was a case very
similar to the present one, the County Court judge having made
an order for committal as here for non-payment of moneys
directed to be paid on the hearing of a judgment summons. The
practice only permitted the judgment summons to be issued upon
affidavit setting out certain facts which had been omitted.
There is no such practice here, the summons being issued on
certificate of judgment only.

In Re Thompson v. Hay (1893), 20 A.R. 379, the defendant, as
in this case, objected to the jurisdiction of the Court, and though
he called no witnesses, he cross-examined the plaintiff’s witnesses.



XV BRITISH COLUMBIA REPORTS. 9

He had an immediate statutory remedy by applying to have the creaory, s.

proceedings transferred to another Court, but did not avail him- 1910

self of it, and the writ issued, Burton, J.A., stating at p. 382: Jan. 17.

“ Whenever the want of jurizdiction is established in the higher Court,
but not till then, it is not a matter of discretion, but the Court is bound to WI?RIG
interfere even though there may be a possibility of correcting it by appeal.” v.

X ; SiMpPsoON
There will be a rule absolute for the issue of the writ and the
costs will follow the event unless the plaintiff shall within three
days and on 24 hours’ notice, shew cause to the contrary.
Judgment

Application granted.

On a subsequent day the question of costs was argued and
the order stood.

VAUGHAN-RYS v. CLARY, NEEDLER AND LAIDLAW. yureny, s

{At Chambers)
Practice— Writ for service ex juris—Order XI.,,r 1 (b)—Timber Licences— BE
Interest in lands,
Feb. 2.

An interest in a special timber licence issued under the Land Act is an
interest in lands, to enforce which a writ may be igsued for service VAuGHAN-

ex juris under the provisions of Order XI., r. 1 (d.) Rst

CLARY, ¢t al.

APPLICATION for a writ for service ex juris, heard by
Murrny, J., at Chambers in Vancouver, on the 1st of February,
1910. .

Plaintiff obtained judgment, in another action, against defend-
ant Clary for the unpaid balance of the purchase price of some
timber licences, and in the decree there was a reservation of
whatever rights he might have for a vendor’s lien against the
timber licences which were sold. Prior to the recovery of this Statement
Jjudgment, defendant had conveyed away a portion of his interest
in the timber licences to one Needler, and shortly after recover-
ing the judgment he conveyed his remaining interest to the
defendant Laidlaw. He then applied for leave to issue a writ
for service ex juris against the three defendants, Clary, Needler
and Laidlaw, who resided in Ontario. Defendants Laidlaw and
Clary entered conditional appearance, and set up that it was not
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a proper case for service out of the jurisdiction under Order XI.
Prior to delivery of the statements of claim and defence an
arrangement was made under which the right of the parties to
move to set aside the writ was reserved and the matter was
brought up after delivery of the statements of claim and defence.
The question argued was whether an interest in timber licences
issued under the Land Act was an interest in Jands, or lands and
hereditaments under clauses («.) and (b.) Order XI, r. 1.

Woodworth, tor plaintiff.

4. H. MacNeill, K.C., for defendants Clary and Laidlaw.

2nd February, 1910.

MoreHy, J.: I think the point of law should be determined
in favour of the plaintiff. By virtue of section 59 of the Land
Act, a timber licence is, I consider, at least a profit a prendre.

In Race v. Ward et al. (1855), 24 L.J., Q.B. 153 at page 157,
Lord Campbell states that a right to take trees from the soil of
another comes under the category of profit a prendre. The
definition of “land” set out in sub-section 21 of section 10 of
the Interpretation Act is by section 4 of the Interpretation Act
Amendment Act, 1907, extended to its use, inter alta, in orders
in council.

The proclamation bringing the Supreme Court Rules into
force shew them to be an order in council made pursuant to
power conferred by section 108 of the Supreme Court Act. It
follows that the word “land” as used in Order XI. of the Rules
includes in the language of the Interpretation Act, inter alia,
“ messuages, tenements and hereditaments.” There is nothing in
Order XI. to restrict the meaning to tenements of some particular
nature so as to make applicable the latter words of sub-section
21 of section 10 of the Interpretation Act. “Tenements” in its
ordinary legal meaning according to Stroud’s Judicial Dictionary
and authorities there cited includes a profit @ prendre. Assum-
ing that a vendor’s lien exists—a question to be determined at
the trial—this action I think is therefore one brought to enforce
a liability affecting land situate within the jurisdiction and is
one in which an order for service ex juris could properly be
made under sub-section (b.) of Order XL

Costs in the cause.

Application granted.
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STAR MINING AND MILLING COMPANY, LIMITED Cuexent,J.

(At Chambers)
v. BYRON N. WHITE COMPANY (FOREIGN). e
Practice—Costs—Tazxation—Interest on costs— When to be computed from. Feb. 2
Where the formal judgment decreed that ‘‘the defendants . . . . do
pay forthwith after taxation thereof to the plaintiffs S";’AR
the costs . . . .i— WHITE

Held, that there was no judgment debt until the taxation was had, and
that therefore interest could be computed on the costs only from date
of taxation.

MOTION by defendants to stay further proceedings in the
action on the ground that the judgment had been satisfied.
Heard by CLEMENT, J., at Chambers in Vancouver on the 28th
of January, 1910. The only question was as to interest upon
the plaintiffs’ taxed costs. The defendants had paid these costs
with interest from the date of taxation. The plaintiffs contended
that they were entitled to interest from the date of the judg-
ment under which the costs were payable, invoking the Interest
Act, R.S.C. 1906, Cap. 120, Secs. 13,14 and 15: Statement

“13. Every judgment debt shall bear interest at the rate of five per
centum per annum until it is satisfied.

‘14, TUnless it is otherwise ordered by the Court, such interest shall be
calculated from the time of the rendering of the verdict or of the giving of
the judgment, as the case may be, notwithstanding that the entry of judg-
ment upon the verdict or upon the giving of the judgment has been
suspended by any proceedings either in the same Court or in appeal.

“15. Any sum of money or any costs, charges or expenses made pay-
able by or under any judgment, decree, rule or order of any Court whatso-
ever in any civil proceeding shall for the purposes of this Act be deemed to
be a judgment debt.”

The judgment under which the costs in question were claimed
read as follows:

“(9.) That the defendants (respondents) do pay forthwith after taxa-
tion thereof to the plaintiffs (appellants) the costs of,” ete.

8. 8. Tuylor, K.C., for plaintiff Company.
J. H. Lawson, for defendant Company.
2nd February, 1910.
CLEMENT, J. [having stated the facts]: There is no doubt if
the judgment had followed the form as indicated in Appendix
F. to our Supreme Court Rules and had adjudged “that the

Judgment
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plaintiffs do recover their costs of, ete, to be taxed,” or had
simply ordered payment of these costs “to be taxed,” the
plaintiffs would be entitled to interest upon them, no matter
when taxed, from the date of the judgment: Pyman & Co. v.
Burt (1884), W.N. 100; Boswell v. Coaks (1887), 86 Ch. D. 444,
57 L.J., Ch. 101; Tuylor v. Roe (1894),1 Ch. 413,63 L.J., Ch. 282.
There is no material difference between the English Act as to
interest and our own so far as the point before we is concerned.

The ordinary laymen would probably fail to appreciate that
there might be a difference in effect between the form actually
adopted in this case and the two forms I have mentioned, much
less between the two latter; but a reference to Oddy, In re.
Major v. Harness (1906), 1 Ch. 93, 75 L.J., Ch. 141 will shew
that there is a decided difference, as to method of enforcement,
between a judgment that a plaintiff do recover from the defend-
ant and a judgment that a defendant do pay to the plaintiff.
This, however, by the way.

I'must confess that it is with regret that I have reached the
conclusion that on the very language of this judgment there was
no “judgment debt ” within the statute until the taxation was
had. In Pyman & Co. v. Burt, ubi supra, Mr. Justice Field
draws attention to the form of an ordinary writ of fi. fa.
(Appendix H, No. 1) in its reference to interest on costs, the
form running thus: “ with interest . . . . from the
day of (day of judgment or order, or day from which
money directed to be paid, or day from which interest is directed
by the order to run, as the case may be.)” and continues

¢ The meaning of that is that there may be a judgment simply, in which
case the interest on the debt and on the costs will begin to run at once;
or there may be a judgment directing money to be paid on a future day,
in which case the interest will begin to run from that day; or there may

be a judgment with a special direction as to the day from which interest
on the debt or on the costs is to run.”

The case before him he held to fall within the first class; the
case before me falls clearly, in my opinion, within the second
and the plaintiffs therefore are entitled to interest only from the
date of taxation.

It was stated before me that it had been agreed that there
should be no costs of this application. The order will go there-
fore without costs to carry out the view I have expressed.

Order accordingly.
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CLAUDET v. THE GOLDEN GIANT MINES, LIMITED. uorrisox, J.

. 909
Company low—Director—Managing director—Appointment by directors of 190

one of themselves lo salaried position—Evidence—Minutes taken by Feb. 16.
person, afterwards deceased, and re-transcribed into minute book—A dmis- -
g COURT OF
sibility of. . APPEAL
Plaintiff, a director in defendant Company, was appointed at a meeting of 1910
his co-directors to the position of managing director. Feb. 11.
Held, on appeal, that the directors had no power to appoint one of their ——————-

number a managing director and fix his rate of remuneration. CL"SDET

Minutes of a directors’ meeting were taken down in shorthand by the GoOLDEN
solicitor for the Company and afterwards transcribed and handed to Grant
the secretary and re-transcribed into the minute book. They were not Mixes, Lrp.
confirmed at any subsequent meeting. The solicitor died before the
action came to trial.

Held, per Morrison, J., at the trial, that such minutes or re-transcribed
notes, were not admissible to prove what iranspired at the meeting in
question.

A.PPEAL from the judgment of MORRISON, J., in an action tried Statement
by him with a jury at Rossland on the 18th of October, 1908.

Hamilton, K.C., for plaintiff.
Macdonald, K.C., for defendant Company.

16th February, 1909.

MorrisoN, J.: As “the battle raged” around the boint
whether the minutes of the directors’ meeting of the 8th of March,
1908, were admissible, T reserved my decision for the purpose of
considering the authorities cited by counsel, to whom it is due to
say that the delay in handing down my judgment (in which I
said I would give my reasons, if required), was owing to a mis- morrsox, J.
adventure in mislaying my notes of argument. A request being
now made for those reasons, I submit the following.

The minutes in dispute were taken down in shorthand by Mr.
O’Brien, solicitor of the Company. These minutes, it is alleged,
were transcribed next day, but it does not clearly appear by
whom, but they were handed to Mr. Devlin, the secretary, next
day by Mr. O’'Brien, who has since died. This alleged transcript
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was not inserted in the Company’s books until a few days before
the trial in October. In fact, there was no minute book kept at
that time by the Company, nor for some months after, nor were
those alleged minutes signed by the chairman. These notes were
in the possession of the defendants from June until sometime in
October and are not the original notes made at the meeting.
They are not even the original notes said to have been given
Devlin by O’Brien. The minutes as entered in the minute book,
have not been confirmed. In short, none of the elements are
present in respect to this document sought to be introduced
which are necessary to enable it to be received as the declaration
of a deceased person. It has been held in The Henry Caxon
(1878), 3 P.D. 156, 47 LJ., Adm. 83, that the declaration by
deceased persons in the course of duty in order to be admissible
must be contemporaneous, must be made by a person who has
no interest to misrepresent and must relate to his own acts only.
Now, the notes in question are not the original notes taken at
the meeting. This is not sufficient evidence to lead me to draw
an inference that they are a transcript of the precise words
taken at that meeting. They have been in possession of the
defendants, who are of course adverse in interest to the plaintiff,
and have been re-transcribed by them. Even were it clearly
proved that the notes were the declarations of a deceased person
—which I do not think they are in any sense—

“The Courts must be cautious in admitting such evidence. From its
very nature it is evidence not open to the test of cross-examination; it is
very often produced at second or third hand, and itis therefore particularly
liable to lose something of its colour in the course of transmission. It is
80 easily and so frequently fabricated that all Courts which have to dispose
of such cases must be especially on their guard ’’:

Per Jessel, M.R,, in Sugden v. Lord St. Leonards (1876), 1 P.D.
154 at p. 241, 45 L.J., P. 49 at p. 65.

Supplemeriting these views with what I have said in the
course of the argument at the trial, I sustain Mr. Hamalton’s
objection to reception of the evidence of Mr. Devlin as to those
notes of the minutes of the meeting in question, as well as his
objection to the reception of the alleged notes of the proceedings
tendered. ‘
That leaves the question of the right of plaintiff to his salary
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I find that the position of Claudet, in respect of which he claims Morrisox, .
his salary, was that of an expert employee of the Company and ~ 1909
his rights to remuneration are not governed by the charter and pep. 16.
by-laws of the Company. Even as a manager, qua manager,

though also a director, he is an employee of the board of directors Cfﬁ?ﬁff

and holds his position like any other agent or servant. A secre- 1910
tary, on the other hand, as Mr. Devlin was, is an officer of the Feb. 11.
Company. He is not a servant or employee of the Company

within the meaning, for instance, of a statute creating a prefer- CLAEDET
ence in form of wages of servants or employees. I mention this G(;:LI;E{V
because counsel sought to make a point by cowparing the Mixss, Lrp.

respective salaries and positions of the plaintiff and Devlin,

The appeal was argued at Victoria on the 10th of January,
1910, before MacpoNaLD, CJ.A., IrviNg and GALLIHER, JJ.A.

A. F. B. Martin, for appellants (defendants).
Hamilton, K.C., for respondent (plaintiff).

Cur. adv. vult.

1ith February, 1910.
MacpoNALD, C.J A, concurred in the reasons for judgment of M4€DONALD,

C.J. A,
GALLIHER, J.A.

IrviNg, J.A.: It is clear upon the authority of Aberdeen
Railway Co. v. Blakie Bros. (1854), 1 Macq. H.L. 461, 9 Scots
R.R. 365, that the plaintiff cannot enforce against the Company
the contract made by him with his co-directors. The head note
to that case so admirably summarizes the law that I reproduce
it instead of citing from the speeches of the law Lords:

“ It is a rule of universal application that no trustee shall be allowed to
enter into engagements in which he has, or can have, a personal interest,
conflicting, or which may possibly conflict, with theinterest of thoge whom
he is bound by fiduciary duty to protect. So strictly is this principle
adhered to, that no question is allowed to be raised as to the fairness, or
unfairness, of the transaction ; for it is enough that the parties interested
object. If may be that the terms on which a trustee has attempted to
deal with the trust estate, are as good as could have been obtained from
any other quarter. They may even be better. But so inflexible is the
rule that no inquiry into that matter is permitted.”

Mr. Hamilton relied on Eales v. Cumberland Black Leaci

IRVING, J.A.
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Mine Co. (1861), 6 H. & N. 481, where the Company was incor-

* porated under 19 & 20 Vict., Cap. 47 (1856). It was pointed out

that the determination of that case turned on the construction
of that statute, which specially authorized the appointment by
the board of a director to an office of profit. All the judges
except Channel, B., alluded to the inexpediency of permitting
directors to appoint one of their own number to an office. I
think the alteration made in the Act of 1862 (and upon which
the defendants rely), was designed to put a check on this
objectionable practice.
I would allow the appeal.

GALLIHER, J.A.:  The plaintiff sued as manager and managing
director for five months’salary at $150 per month from February
1st to June 30th, 1908. The case came on for hearing at Ross-
land before Mr. Justice MORRISON without a jury on the 13th of
October, 1908, and judgment was delivered on the 16th of Feb-
ruary, 1909, in favour of the plaintiff for the full amount
claimed. Against this judgment the defendants appeal to this
Court.

The appeal is based on the ground that the learned trial judge
erred in not dismissing the plaintiff’s action as there was no
resolution passed by the shareholders in general meeting entitling
the plaintiff to remuneration as provided in the by-laws of the
Company—Table A of the Act.

The evidence is that the Company was duly incorporated
under the Companies Act, 1897, and as there were no by-laws of
the Company, therefore Table A of the Companies Act governs.
It is admitted that at the time of his appointment as managing
director, the plaintiff was already a director of the Company,
and there is no dispute as to the salary fixed, altbough there is
as to when it should be paid.

Section 53 of Table A provides that the future remuneration
of the directors and their remuneration for services performed
previously to the first general meeting shall be determined by
the Company in general meeting. From this it is clear that
directors cannot fix their own remuneration as directors.

Under section 55 of Table A, under the heading “ Powers
of Directors” there seems no doubt that directors of a company
can appoint a manager and fix his remuperation, and counsel for
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the plaintiff, Mr. Hamilton, contends that they could appoint MORRISON, J.
that manager from among their number, and upon the one 1909
appointed accepting the office, he, ipso fucto, ceased to be a pep. 1s.
director under the provisions of section 57 of Table A—that
such act does not invalidate the contract, and the only effect is Cf;’;;ﬂ,’ﬂ”
that from the moment of acceptance, the party appointed ceases 1910
to be a director, and he cites Eales v. Cumberland Black Lead Fob. 11.
Mine Co. (1861), 6 H. & N. 481.

Rule 46 of the English Act, Table B, which governed that case CLAXDET
is the sanie as section 55, Table A of our Act. The appointment ~GoLpEN

GIANT
was that of manager of the mine, and the judges were unanimous Migs, Lrp.
that it was legal for the directors to appoint a director to an
office of profit and the only effect is as in our own Act, that such
a director vacates his office of director.

Mr. Hamilton also cites the case of Melliss v. Shirley Local
Board (1885), 14 Q.B.D. 911, as an authority that the contract is
not illegal, but the judgment in this case was reversed on appeal :
see (1885), 16 Q.B.D. 446. The statute in that case prohibited
the entering into the contract, and it was upon this that the
judgment of the Court of Appeal proceeded.

The case of In re Dale und Plant, Limited (1890), 43 Ch. D.
255, also cited by Mr. Hamalton, was under the Winding-Up
Act, and the question was whether Dale, the managing director
of the company, was entitled to prove for salary due him as GALLIHER,
managing director in competition with the other creditors. In %
that case, Dale became managing director by virtue of an agree-
ment entered into between the company and himself. The
legality of his appointment was not in dispute, as in the present
case, and the only point decided was that the moneys due Dale
were not due him in his character as a member of the company,
and therefore he was entitled to prove in competition with
other creditors.

I agree with Mr. Hamilton’s contention that a director’s office
is vacated automatically as soon as he accepts a position of
emolument under the company: In re The Bodega Company,
Limited (1904), 1 Ch. 276, is an authority on that point,

Counsel for the defendant, Mr. Martin, directed our attention
to section 72 of the Companies Consolidation Act, 1908 (Imperial),
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giving directors power to appoint one of their number manager
or managing director, and to fix his remuneration, and pointed
out that this section does not appear in the English Act, 1862,
nor in our Act, arguing that Parliament evidently deemed it
necessary to pass such an enactment in order that the directors
should have such powers of appointment.

Under our Act, it appears clear to me that directors of a
company have no power to appoint a managing director from
one of their number and fix his remuneration. That is what
was done in the case before us, but Mr. Humilton argues that
although the term used is “managing director,” their intention
was to appoint the plaintiff manager, that the work he performed
was not the ordinary work of a director, but work requiring
special skill and knowledge, and that immediately on his appoint-
ment he ceased, tpso fucto, to be a director. It appears to me,
however (though it may seem a hardship in this case), that the
directors appointed him precisely what they intended him to be;
that they desired him to remain associated with them as a
director, but to have the management of the work. The words
“managing director” mean exactly what they imply, viz.: a
director having the management of affairs. The salary is fixed
at the lump sum of $150 per month, and the plaintiff sues in the
dual capacity of manager and managing director. Now, how is
the Court to segregate this amount and say how much is to be
applied in his capacity as manager and how much as managing
director ? If he had been appointed manager simply, he would
have come within the principle laid down in Eales v. Cumber-
land Black Lead Mine Co., supra.

I am (if I may say so), with regret forced to the conclusion
that this appeal must be allowed with costs.

Appeal allowed.

Solicitor for appellant: 4. F. R. Martin. -
Solicitor for respondent: C. R. Humilton.
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GREENSHIELDS & CO., LTD. v. REEVES. GRANT, €O. J.

19
County Court—Married woman—dJudgment summons against—Judgment 09

confined to her separate property—Brecution—County Courts Act, B. ¢. Dec. 10.

Stat. 1905, Cap. 14, Sec. 147—Rule 447 (d.) GREEN-

. . . . SHIELDS
A married woman against whom a judgment has been obtained under the .

provisions of the Married Women’s Property Act is not a judgment REEvEs
debtor within the meaning of section 147 of the County Courts Act.

MOTION to set aside a judgment summons against a married
woman, the judgment being restricted to her separate property.
Heard by Graxt, Co. J., at Vancouver on the 10th of December,
1909.

Woods, for the motion.
A. E. Garrett, contra.

GraxT, Co. J.: This was a motion by the defendant to set
aside a judgment summons against the defendant who is a
married woman, the judgment being restricted to her separate
property. The chief ground of application—and the only one
considered herein—was that the Court had no jurisdietion what-
ever to hear same, it being contended on the argument that the Judgment
judgment in this case created no personal liability but merely
charged the defendant’s separate estate. .
By section 147 of our County Courts Act any party having an
unsatisfied judgment or order, in any County Court
may . .. procure from any County Court within the
limits of whxch the judgment debtor shall then dwell
a summons ., . . . requiring him to appear at a time and
place therein expressed to answer such things as are therein
named.
The question for me to decide is, is a married woman against
whom a judgment has been entered payable out of her separate
estate and not otherwise a judgment debtor within the meaning
of said section ?
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In Ex parte Jones (1879), 12 Ch. D. 484 at p. 490, Cotton,
LJ., says:

“It is not the woman, as a woman, who becomes a debtor, but her
engagement has made that particular part of her property which is settled
to her separate use a debtor, and liable to satisfy the engagement.”

In Scott v. Morley (1887),20 Q.B.D. 120 at p. 126, Lord Esher,
M.R., uses these words :

‘‘That is, the damages recovered are not to be payable by the married

. woman; they are to be payable out of her separate property.

Judgment

If this be so, does section 5 of the Debtors Act, 1869, apply to a judgment
of this nature? Section 5 says that the Court may commit to prison any
person who makes default in payment of ‘any debt due from him’ in
pursuance of any order or judgment of the Court. What is the real
meaning of those words ‘due from him?’ It appears to me that they
point to a debt which the defendant is personally liable to pay. If you
treat the Debtors Act as an Act which authorizes the Court to commit
people to prison, then you must construe it strictly . . . . If it is
treated as a penal Act it must not be stretched. In either view of the Act,
it appears to me that section 5 of the Debtors Act does not apply to the
judgment which can be recovered against a married woman only by virtue
of the Married Women's Property Act, 1882. On these grounds I agree
with the decision in Draycott v. Harrison (1886), 17 Q.B.D. 147.”

In Drayeott v. Harrison, Mathew, J., at p. 152, says:

“The question here is, had he (the County Court judge) power under
the Debtors Act, 1869, to make the order? I am under the opinion that
he had not, because, looking at the language of the Act, I think the
provisions of section 5 are intended to apply to debts which the judgment
debtor is under a personal obligation to pay. . . . . Now a judgment
in its ordinary form imposes upon the defendant a personal obligation to
pay the debt. A judgment in the form of the judgment in the present
case does not impose that obligation.”

In Ontario the same point came before the Court in Re Mc¢Leod
v. Emigh (1888), 12 Pr. 450. Rose, J., in delivering the judg-
ment of the Court at p. 451 says:

‘It is clear that a judgment against a married woman under the statute
creates no general personal liability, but merely charges her separate
estate.”

After reviewing the above cited English authorities and
shewing the similarity between the provisions of the Debtors
Act of 1869 and chapter 47 of the R.S.0. 1877, as amended by
43 Viect., Cap. 8, touching the examination of debtors, says,
at p. 453:
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““In my opinion the provisions of section 177, as amended by 43 Vict., GraNT, c0. J.
Cap. 8 (which is in effect section 147 of the B. C. County Courts Act), are Iy

. X . 1909
not applicable to a married woman against whom judgment has been
obtained by virtue of the Married Women’s Property Act, but are appli- Dec. 10.
cable only where there is a personal liability to pay.” G REEN-

From the aforegoing authorities I hold that a married woman  suieLps
against whom a judgment has been obtained under the provisions Resves
of the Married Women’s Property Act does not come within the
meaning of the words “ judgment debtor ” as used in section 147
of our County Courts Act, and cannot be proceeded against by
way of judgment summons.

If it is desired to examine a married woman in aid of execution
upon a judgment recovered as in this case, the mode of procedure
is laid in marginal rule 447 of our County Court Rules, sub-
section (d.) of which makes this rule expressly applicable to mar-
ried women against whom a judgment has been obtained restricted
to their separate property. If authority for this is required it
can be found in Countess of Aylesford v. Great Western Rail-
way Co. (1892), 2 Q.B. 626, 41 W.R. 42.

On the part of the plaintiff it was contended that if the order
went setting aside the judgment summons it should be without
costs. I have looked into the matter very carefully and I
cannot see upon what principle I can accede to that request. In

Judgment

my judgment the costs should follow the event.
The order setting aside the judgment summons will go with
costs.

Motron allowed.
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~ REX v. LUM MAN BOW AND HONG.

Criminal law—=Stealing and receiving— Possession of property recently stolen—
Onus on party in possession.

Where a person is found in possession of stolen property, recently after
the theft has been committed, an onus is cast upon him to account for
such possession, and in the absence of a satisfactory explanation it is
reasonably to be presumed that he came by the property dishonestly.

Where, therefore, chickens had been stolen, and were some hours after-
wards found in the accused’s shop, and no clear account was given of
how they came to be there :—

Held, that a conviction for receiving stolen property was right.

OASE stated by McInngs, Co. J., in a criminal trial before
him under the Speedy Trials Act. The case stated is, in part, as
follows:

“On the application of Sir C. H. Tupper, K.C., of counsel for
the prisoners, I reserve the following case for the opinion of the
Court of Appeal: Lum Man Bow and Hong were tried before
me on the 18th and 21st of December, without a jury upon their
election to be so tried, upon indictment charging that on the 4th
day of December, 1909, they did unlawfully retain stolen
property in their possession to wit, the property of William
Kinnear, being over the value of $10, and knowing the same to
have been stolen, contrary to the form of the statute in such
case made and provided.

“The property consisted of some 26 chickens. I found that
the chickens belonged to William Kinnear, that they were stolen
from him on the night of December 8rd-4th and were found
on the afternoon of December 4th in the possession of the
accused. The accused failed to give a satisfactory account of
how they came by the property and I accordingly found them
guilty of the offence charged and sentenced them to nine and six
months’ imprisonment respectively. The sentence has been
suspended pending a determination of the following question,
namely : Whether recent possession of stolen property raises a
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presumption which, when not rebutted, warrants a conviction
on the above charge ?”

The appeal was argued at Victoria on the 5th of January, 1910,
before MacpoNALD, C.J.A., IRVING, MARTIN and GALLIHER, JJ.A.

Sir C. H. Tupper, K.C., for the accused: One of the accused
is a partner in a firm which does a large businessin poultry, and
is & man of irreproachable character; the other accused is an
employee of the firm. There must be something beyond the
mere possession of property recently stolen in order to secure a
conviction. Where the charge is simply one of retaining goods,
it is necessary for the Crown to establish the theft by some one
else. There is no identification of the birds alleged to have been
stolen.

Maclean, K.C. (D.A.-G.), for the Crown: The prisoners were
proceeded against not because they had received, but because
they had retained the birds knowing them to have been stolen.
Even if they had stolen the birds, they could have been prose-
cuted for retaining them as well. The law throws a certain onus
on a person to account satisfactorily for the possession of stolen
goods. Here we have no satisfactory account.

Tupper, in reply : There is no authority for the contention as
to shifting the onus. The judge below went on the ground that
on the evidence he was practically bound to find the prisoners
guilty.  Therein he was in error. The acccused produced
account books shewing where all the stock was obtained from.

Cur. adv. vult.

11th February, 1910.

Macpowarp, CJ.A.: The question of law submitted for the
opinion of the Court is “ Whether recent possession of stolen
property raises a presumption which, when not rebutted, warrants
a conviction on the above charge?”

The accused were charged that on the 4th day of December,
1909, they did unlawfully retain stolen property in their
possession contrary to the forin of the statute in such cases made
and provided. The case proceeded on the assumption that the
property bhad been stolen, not by the accused, but by some other
person or persons.
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It appears from the statement of fact submitted by the learned
County Court judge, that the property in question had been
stolen from one William Kinnear on the night of December 3rd,
and was found on the afternoon of the 4th in the possession of
the accused ; and that the accused failed to give a satisfactory
account of how they came by it.

It was contended before us by Sir Charles Hibbert Tupper,
on behalf of the accused, that the only presumption which arose
on these facts was a presumption that the accused had stolen the
property, and that this excluded the presumption that they had
retained it knowing it to be stolen. In my opinion, the question
must be answered in the aflirmative, that is to say, that recent
possession of stolen property under the circumstances of this
case did raise a presumption which, when not rebutted,
warranted a conviction.

It seems to me that the question is fully covered by the
decision in Reg. v. Langmmead (1864), 9 Cox, C.C. 464, where
precisely the same question arose, and where the judges were
unanimously of the opinion that whenever circumstances are
such as to render it likely that the accused did not steal the
property, the presumption is that he received it.

In this case the charge is for retaining, not receiving, but I
think the principle, so far as the presumption is concerned, is the
same. The section of the Code extending the offence to
“retaining ” was, I think, intended, as Mr. Maclean argued, to
remedy a defect in the law which failed to reach persons who
were indicted for the offence of receiving, but who afterwards
were proven to be the thieves. The same person could not be
the thief and the receiver, but under the present section he may
be convicted of retaining notwithstanding that it should turn
out on the trial that he had actually stolen the goods.

Irving, J.A.: It was argued before us that the doctrine of
recent possession was not applicable to the offence of receiving
or retaining stolen property, and Reg. v. Lamoreux (1900), 4
C.C.C. 101 at p. 104, was cited. I cannot agree to that argument.
Reg. v. Lungmead (1864), 9 Cox, C.C. 464, and Thomuas Robson
Thornton (1909), 2 Cr. App. R. 285, are authorities the other
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way. See also Nuthan Gordbn (1909), 2 Cr. App. R. 52; John
Poolman (1909), 8 Cr. App. R. 36; and George Powell, 4b. 1,
where the Chief Justice at p. 2, said :

¢ The possession of recently stolen property throws on the possessor the
onus of shewing that he got it honestly.”

MaRTIN, J.A.: There is, in my opinion, no doubt that the
conviction of the accused as receivers was justified. The exact
point now raised is fully covered by the decision of the Court of
Criminal Appeal in Langmead’s Case (1864), L. & C. 427; 9
Cox, C.C. 464. I refer specially to the former citation because the
case is more fully and better reported there. That decision is in
accord with a prior ruling of the same Court in 1862 in Deer’s Case,
same volume, p. 240. The case at bar indeed is a much stronger
one for conviction than either of those cited because here the
accused themselves gave uncontradicted evidence to shew that
they did not steal the property in question, though the learned
County judge found that it was stolen by some one. Therefore
it must be reasonably inferred from the evidence that they were
not guilty of the theft, and, since they failed to account satis-
factorily for their recent possession, the remarks, in particular,
of Mr. Justice Blackburn in Langmead’s Case apply a fortior:
to this case. Compare also the instruction to the jury given by
Mr. Justice DUFFin Rex v. Theriault (1904),11 B.C. 117 at p.120.

Taking this view of the matter, it becomes unnecessary to
now discuss the interesting point raised by Mr. Maclean on
“retaining ” as distinguished from “receiving.”

GALLIHER, J.A., concurred in the reasons for judgment of
Macpowarp, CJ.A.
Appeal dismissed.

Solicitors for appellant: Tupper & Griffin.
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RORISON v. KOLOSOFF.

Foreshore—Right of access of riparian owner to bank of river— Highway—
Right of access to, from land abuiting on.

The riparian owner of land, bounded by high-water mark of tidal waters,
is entitled to access to such waters from all parts of his frontage
thereon. The Court will, at his suit, enjoin any obstruction of the
foreshore.

The same principle applies to the owner of land abutting on a highway.
He is entitled to an injunction to restrain any obstruction of the high-
way in front of his land.

Harvey v. B.C. Boat and Engine Co. (1908), 14 B.C. 121, followed.

ACTION to determine certain foreshore and highway rights,
tried by CLEMENT, J., at Vancouver on the 21st and 22nd of
December, 1909.

Craig, for plaintiff,
Brydone-Jack, for defendant.

26th January, 1910,

CLEMENT, J.: The British Columbia Land & Investment
Agency, being the owners of certain lands fronting on the Fraser
river in the Municipality of Richmond, registered in 1903 a plan
of sub-division thereof. This plan shews (so far as here material)
a 33 foot road paralleling the river ‘bank some little distance
therefrom, and, to the south of this road, a number of lots with
various road allowances. The strip shewn on the plan between
the River road and the river was pot sub-divided. The
defendant, Mrs. Kolosoff, bought lot 6 which faces upon the
River road, and her claim to certain rights appertaining (as is
alleged) to this lot 6 has led to this litigation. Her husband has
lately died so that she is now the sole defendant. To the west
and south of lot 6, as shewn on the plan above mentioned,
appears an allowance marked “road,” 20 feet in width, running
from the River road above mentioned to another road which
runs along the easterly boundary of the Agency’s lands and
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parallel with the line of the Vancouver and Lulu Island railway. cLemest, J.

No other sales having been made, one Webster bought out the
Agency, and on his application the plan above mentioned was
cancelled in April, 1907, by order of Mr. Justice MORRISON,
“except insofar as it affects lot 6.” The plaintiff in his turn
bought from Webster, and he now brings this action as owner of
the strip of land between the River road and the Fraser river
and also of the land to the west and south of Mrs. Kolosoff’s lot
6, claiming (1.) that she has trespassed upon the strip and has
obstructed plaintiff’s access to the Fraser river therefrom and (2.)
that she has also trespassed upon the land to the west of her lot.
In proof of his title the plaintiff puts in two certificates of
indefeasible title, one of title to the strip and the other of title
to the remainder of the land ; and these are, of course, conclusive,
subject only as specified in the Land Registry Act.

I find as a fact that the defendant, Mrs. Kolosoff, has built or
maintains (1.) upon the strip or foreshore a scow resting upon
piles with a superstructure in the nature of a shed or river
warehouse, to which she claims, and has hitherto exercised, the
right of aceess over the strip from the road running in front of
her lot, and (2.) certain buildings or parts of buildings and a fence,
all of which are upon the land covered by the road allowance as
shewn on the plan above mentioned to the west of lot 6.

The defendant contends that the certificates of indefeasible
title are not conclusive against her as to either of the parcels as
to which dispute has arisen. Firstly, as to the strip of land
between the road and the Fraser river: She contends that thisis
a case coming within class (2.) of the reservations set out in section
81 of the Land Registry Act, that is to say, that the certificate
is subject to “ the right of any person to shew that any portion
of the land is by wrong description of boundaries or parcels
*and that there has
been such “wrong deseription of boundaries” in this case. The

improperly included in such certificate;’

certificate contains no deseription in words, the land covered by
it being shewn in pink on an annexed plan, But translating
into words what appears to the eye, the description is very
ambiguous. If measurement by foot-rule is to govern, the
defendant’s scow-warehouse is clearly within the pink area;

1910
Jan. 26,
Rorson

Y.
Kovrosgorr

Judgment
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whereas, if one is to take the black line (with its outer shading
of blue) as meaning the bank of the Fraser river, the question at
once arises: high-water mark or low-water mark 2 Prima fucie
it would be the former, and as the evidence shews that the scow-
warehouse is really on the foreshore, between the two marks,
the defendant contends that in this view the plaintiff has failed
to prove title. If, on the other hand, low-water mark is meant,
the defendant says that the plaintiff never in fact acquired title
from the Crown to the foreshore, and that there is, therefore, in
this view, a “wrong deseription of boundaries” For some
time I inclined to think that this question might give trouble to
the Court as well as to the plaintiff, but on further consideration
I am of opinion that it is a question which the Court need not
consider. Assuming that plaintiff owns only to high-water
mark, the case of Lyon v. Fishmongers’ Company (1876), 1 App.
Cas. 662, 46 L.J., Ch. 68, shews that the acts of the defendant in
obstructing the foreshore are acts which the Court will restrain
at the instance of a riparian owner, such as the plaintiff
undoubtedly is. What rights the defendant has as one of the
public to navigate or fish in the Fraser river and in connection
therewith to utilize the foreshore are indicated in, e.g., Brinckman
v. Matley (1904), 2 Ch. 313, 73 L.J., Ch. 642, but they do not
include the right to obstruct the plaintiff’s access to the river
from all parts of his land or the right to cross the plaintiff’s
land above high-water mark in order to reach the river.
Upon this branch of the case therefore the plaintiff is
entitled to succeed and an injunction will go, mandatory and
otherwise, to enforce his rights as above indicated.

Secondly, as to the road allowance to the west of lot 6:
Curiously enough the principle of this same case (Lyon v.
Fishmongers Company) is also decisive against the defendant
upon this branch. In my opinion, the effect of the order made
by my brother MORRISON cancelling the old plan is that the road
running to the west and south of lot 6 continues to be a road;
but the plaintiff as the owner of the land to the west and south
of this road has a right to seek the aid of the Court to prevent
that road being blocked up. I so held in Harvey v. B. C. Boat
and Engine Co. (1908), 14 B.C. 121, applying there the law as
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laid down in the Fishmongers case. There must therefore be cuemext, J.

an injunction on this branch of the case as well as upon the first.

The interim injunction obtained by the defendant in respect
of certain projected work on the strip is dissolved with costs.
The plaintiff is also entitled to the costs of the action so far as
the river front issue is concerned, but as the relief granted in
respect of the road allowance is not that sought by the plaintiff
in his statement of claim, I give him no costs upon that issue.
To carry out this view in sach a way as to avoid a troublesome
scrutiny on taxation, I allow the plaintiff two-thirds of the costs
of the entire action and all the costs of the defendant’s injunction
application.

Judgment for plaintiff.

REX v. PRASILOSKI.

Criminal law—Evidence— Admissibility—Depositions taken by magisirate—
Parol evidence in addition thereto.

Where a deposition hag been regularly taken down in writing by a magis-
trate at a preliminary hearing, and such deposition is available, that
deposition is the best evidence of what the witness stated on that
occasion, but

Where the deposition is produced and put in evidence, then parol evidence
is admissible to prove statements made by the witness on the occasion
of the taking of the deposition, and not appearing therein.

ORIMINAL APPEAL by way of case stated, from a conviction
had by Howay, Co. J,, in a speedy trial on a charge of perjury
held by him at New Westminster on the 22nd of September,
1909. The prisoner, having lost two cows, laid an information
before Magistrate E. W. King accusing three persons of unlaw-
tully taking a dark red cow from his field, and at the
preliminary inquiry before said Magistrate King the accused
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were discharged. Subsequently one of the three accused laid
an information before Stipendiary Magistrate Pittendrigh,
charging the prisoner with perjury alleged to have been com-
mitted at the preliminary inquiry before the said Magistrate
King. The prisoner was committed for trial and convicted.

The material portion of the case reserved for the opinion of
the Court of Appeal, reads as follows:

“At the trial, when the Crown sought to prove, by witnesses
who were present at the inquiry before the said Magistrate
King, the evidence given by the prisoner containing the alleged
perjury, counsel for the accused objected on the ground that
the deposition taken down by the magistrate was the best and
only evidence of what the prisoner said on oath before him.
I overruled the objection. It appeared from the oral testimony
of Magistrate King that he had not taken down all the evidence
given by the prisoner before him.

“ Was I right in allowing parol evidence to be given of what
the prisoner said on oath before the said Magistrate King when
the prisoner’s deposition as taken down by the magistrate
incomplete as aforesaid was in evidence ?”

The appeal was argued at Victoria on the 4th of January,
1910, before MacpoNaLp, C.J.A., IrviNG, MARTIN and GALLIHER,
JJA.

Ross, for the accused: The evidence taken by the magis-
trate is the best and only evidence of the statements made
by the prisoner before him: see sections 682 (3), 688, 691, 695,
827 and 871, from which it will be seen that the Code pre-
supposes that in all cases all the statements made by the
witness before a magistrate must be taken down in writing by
the magistrate.

Section 170 of the Code defines perjury to include all state-
ments, whether material or not. In this respect the Canadian
law goes beyond the English law inasmuch as in England the
statement containing the alleged perjury must be material. He
cited and referred to the following: 7 Geo. IV., Cap. 24, Secs. 2
and 3; 11 & 12 Viet, Cap. 42, Sec. 17; Rex v. Lewis (1833),

6 Car. & P. 161; Rew v. Wylde (1834), tb. 380; Rex v. Walter
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(1836), 7 Car. & P. 267; Regina v. Morse (1838), 8 Car. & P.
605 ; Regina v. Taylor (1839), tb. 726 ; Regina v. Weller (1846),
2 Car. & K. 223; Christopher, Swmith and Thornton’s
Case (1850), 1 Den. C.C. 536; Parsons v. Brown and
others (1852), 3 Car. & K. 295; Regina v. Taylor (1874), 13
Cox, C.C. 77.  See also Taylor’s Evidence, 10th Ed., paragraphs
399, 400, 893; Roscoe’s Criminal Evidence, 13th Ed. 58;
Phipson, 4th Ed., 502-3; The King v. Doyle (1906), 12 C.C.C. 69.

The prisoner bona fide believed that the accused men had
taken his cow and hence laid the information against them.
Section 170 of the Code provides that it is essential to the crime
of perjury that the accused must know when making the
allegedly false statement that it is false in fact and it must be
made with an intention to deceive the Court, There was
absolutely no evidence before either the magistrate or the trial
judge of either of these two essentials.

Maclean, K.C. (D.4.-G.), for the Crown: Asto the first point
reserved: Parol evidence is admissible to shew that the deponent
made other statements than those taken down by the magis-
trate. The statutory provision that the magistrate must take
down in writing in the form of a deposition the evidence of
such witness is intended to provide only for the most authentic
way of presenting to the Court the statements made, but not
at all as intending to exclude all other modes of giving evidence
of statements made by the accused in the course of his examin-
ation. This view of the statute clearly follows from Queen v.
Erdheim (1896), 2 Q.B. 260. As this decision is recent and
was given by the Court of Crown Cases Reserved, it must be
regarded as the governing case on this subject.

If the law were as contended for on behalf of the accused, a
man charged with perjury would be precluded from shewing
that the magistrate had failed to take down some statement
which would be a complete defence to the charge contained in
the indictment.

With regard to the second and third questions it is sub-
mitted that there was some evidence on which the magistrate
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court oF could properly hold that the accused should be committed for

ATE%% trial and on which the trial judge could properly find a verdict

1910

of guilty.
Feb. 11.
Cur. adwv. vult.
Rex
v 11th February, 1910.

PRASILOSKT )4 opoNaLD, C.J.A. : The accused, having lost a cow, laid an
information against three men charging them that they did
unlawfully take out of the tield of the said Prasiloski a dark
red cow, being the property of the aforesaid Prasiloski, residing
at Peardonville, contrary to the statute in such case made and
provided.

A preliminary inquiry was held before Magistrate King, at
which Prasiloski gave evidence, and the accused men were
discharged. Subsequently, these three men laid an information
before a justice of the peace (Pittendrigh), charging said
Prasiloski with having, in his evidence before Magistrate King,
on such preliminary hearing, committed perjury.

Prasiloski was committed for trial on this charge and after-
wards tried before Howay, Co.J., and found guilty. The
County judge reserved questions for the opinion of this Court,
the first, with its accompanying statement of fact, being as
follows :

““ At the trial when the Crown sought to prove by witnesses who were
present on the inquiry before the said Magistrate King, the evidence given
by the prisoner containing the alleged perjury, counsel for the accused
objected on the ground that the deposition taken down by the magistrate
was the best and only evidence of what the prisoner aid on oath before
him. I overruled the objection. It appeared from the oral testimony of
Magistrate King that he had not taken down all the evidence given by the
prisoner before him. Was I right in allowing parol evidence to be given
of what the prisoner said on oath before said Magistrate King when the
prisoner’s deposition as taken down by the Magistrate, incomplete as
aforesaid, was in evidence ?”’

The deposition of the accused taken by Magistrate King, and
the depositions of the witnesses at the preliminary inquiry
before Magistrate Pittendrigh, together with the evidence taken
at the trial, were made part of the reserved case. No point
was made before us that the information in part above recited
does not disclose a criminal offence, the argument for the

MAODONALD,
C.J.A.
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accused being that as the statute requires the magistrate to
take down the evidence in writing, parol evidence was not
admissible to prove what took place before the magistrate after
the accused was sworn. The deposition of the accused taken
by Magistrate King was first put in evidence, and then counsel
for the Crown proposed to call witnesses to shew that certain
statements were made before Magistrate King by the accused
other than those which appeared in the deposition. The
question is one of considerable importance both to the Crown
and to accused persons, because if a mistake be made, or breach
of duty committed by the magistrate in the taking of deposi-
tions, and it be held that depositions regular in form are to be
taken as conclusive evidence of all that was said by witnesses
on that occasion, far-reaching results would follow from such
a ruling.

The following authorities have been examined :

Rex v. Lewis (1838), 6 Car. & P.161. The prisoner was
examined on oath, and her examination taken down, and in it
she referred to a letter produced by her before the examining
magistrate. It was proposed at the trial to examine the magis-
trate touching this letter. Gurney, B.: “That cannot be done
as it was referred to in the examination.” The Crown then
proposed to give evidence of what the prisoner said which was
not taken down. Gurney, B., at p. 162:

“¢1t is very dangerous to admit such evidence, and I think it ought not
to be done in this case.”

Rex v. Wylde (1834), 6 Car. & P. 380. The Crown proposed
to call Mr. Flint, who had been attorney for the prosecution at
the preliminary hearing, to prove statements made by defendant
before the magistrate, but not taken down. Park, J, at
p. 381:

¢TI am of opinion, that that cannot be done.”

Rex v. Walter (1836), 7 Car. & P. 267. It was proposed by
the Crown to give evidence of the confession made by a prisoner
when examined before the magistrate. Lord Abinger, C.B.:

“The depositions shew that the prisoner said ‘I decline to say any-

thing.” This being so, parol evidence that the prisoner made a confession
of guilt on the same occasion cannot be admitted.”’
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Regina v. Morse (1838), 8 Car. & P. 605. The magistrate’s
clerk in taking down the evidence left blanks for the names of
certain persons other than the accused Iimplicated by the
witnesses. At the trial it was sought to put in oral testimony
of the clerk to supply these blanks. Patteson, J.:

‘T ought not to receive the parol evidence. The rule ought not to be
extended. In the present case the statement professes to be a complete
account of what took place; and I am of opinion that supplementary
evidence ought not to be received.”

Regina v. Weller (1846), 2 Car. & K. 223.  Platt, B. declined
to hear any evidence of what the prisoner said during the
preliminary examination except what appeared in the deposi-
tions.

Christopher Smith and Thornton’s Case (1850), 1 Den. C.C.
536. In this case it was held that the statement proposed to
be proved by parol evidence formed no part of the depositions,
but was wholly independent of them, and could therefore be
given in evidence by parol. This was a decision of the Court
in bane, and Alderson, B. referred with approval to the case
of Jeans v. Wheedon (1843), 2 M. & Rob. 486, and in particular
to a foot-note to that case at p. 488. In the foot-note is found
this statement:

“ But even on such criminal trial, evidence is admissible by way of
explanation, or to prove that the party made other statements besides
those reduced into writing; otherwise the safety of prisoners, and the
credit of witnesses, would depend on the honesty and accuracy of the
clerks who take the examinations.”

The Queen v. Coll (1889), 24 L.R. Ir. 522. 1In that case the
Crown sought to put in a deposition taken before the magis-
trate, but on objection, was not allowed to doso. A question
was then framed presumably based on a statement made by the
witness in the rejected deposition, and this question was put,
objected to, but allowed. On a reserved case before nine judges
of the Irish Court, five of the judges held that it was admissi-
ble, basing their reason for this conclusion on the absence of
anything before them to shew that the question was really
contained in the deposition, and that it might have reference
to a different occasion. The other four judges held that the
question was not admissible, because it could be fairly assumed
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that the occasion was the same as that on which the deposition
was taken, and that the question was really taken from the
deposition. The case is instructive as shewing the view taken
by a number of the learned judges of the extent to which parol
evidence can be given of statements made by a witness on a
preliminary hearing. O’Brien, J., at p. 556, of the report,
says:

¢ It is certain there was an information of the 14th February. It is
certain also that the statement about which the witness was asked was on
the 14th February; and I take it to be the effect of the decisions that
there ig a presumption, until the contrary is shewn, that it was taken
down in writing.”

Harrison, J., p. 561, said :

““Nor do I think it is open to the prisoner’s counsel to contend that in
effect the question referred to a written document not produced, and was
therefore inadmissible.”

Palles, C.B,, referred to Lewch v. Simpson (1839), 5 M. & W.
309, and quoted from Lord Abinger, C.B., as follows, p. 569 :

T have always understood the law to be that when testimony has been
reduced to writing by a person of competent authority, you must inquire,
in the first instance, what the witness said, by the writing ; and the rule
is the same, whether the evidence is taken down upon interrogatories in
Chancery, or by depositions before a magistrate.”

And from Lord Wensleydale, as follows:

““The presumption is, until the contrary is shewn, that the magistrate
took down all that was material in the testimony of the witness. The
written deposition, therefore, is the best evidence {of what he said, and
must first be produced, before you can inquire by other means as to what
passed upon the occasion. If it appears, upon production of the deposi-
tion, that any particular statement alleged to have been made is not
contained in it, you can add to it by parol evidence of that statement.”’

Palles, C.B., then continues:

““That is, in a case in which it may thereafter appear that the statement
sought to be given in evidence is not contained in the writing, still the
writing must be produced. The necessity for the production of the
writing is by reason of the general presumption that everything material
has been taken down. The production of the writing is a condition
precedent to proving by parol any part of the evidence given; and
although, as a matter of fact, it may afterwards appear that the state-
ment sought to be proved is not contained in it, still the writing must be
produced to shew that it i not.”

On behalf of the Crown The Queen v. Erdheim (1896), 2 Q.B.

260, was relied upon. The evidence sought to be introduced
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courr oF by parol related to statements made by a bankrupt during his

APEBAL oxamination under the Bankruptey Act, 1883, section 17. That

1910 Act does not require that the whole of the evidence of the
Feb. 1L pankrupt shall be taken in writing, but provides that such

REX notes of the examination as the Court thinks proper shall be
Prastosxr taken down in writing.  The examination in question was
never completed, and it was sought to prove by parol the
statements which had been made by the bankrupt in his
examination. The Court there held that parol evidence was
admissible.

While that case is not strictly in point, I refer to it as
shewing the broad view taken by the Court of the admissibility
of parol evidence notwithstanding that the same statements
had been reduced to writing in a previous proceeding.

The conclusion which I draw from these various authorities,
more or less conflicting and difficult to harmonize, is that where
a deposition is regularly taken down in writing, and is avail-
able, the writing is the best evidence of what it purports to be,
viz.: the whole evidence of the witness on that occasion. The
written depbsition must, therefore, be produced, or its non-
production properly accounted for. If it be produced and put
in evidence, as was done here, then parol evidence is admissible
to prove statements of the witness made on that occasion not
MacpoNaLD, dPpearing in the written deposition.

C.J.A. The earlier cases above referred to, from which it might be
inferred that the depositions are conclusive, were decided at
nisi prius and without much consideration. When, however,
the Court in banc had to consider the question, as in Christopher
Smith and Thornton’s Cuse, supra, the inconvenience and the
injustice to be apprehended from such a rule was appreciated,
and in The Queen v. Coll, supra, while there was a disagree-
ment amongst the judges, yet that disagreement arose out of
the circumstances of that case, and not as to the rule of law
itself. It appears to be unquestioned that had the deposition
there referred to been admitted, as it ought to have been, then
parol evidence of statements not included in it could be given.

After a perusal of the evidence in this case, it is, with a good
deal of regret, that I find myself unable to interfere. We have,
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however, nothing to do with the weight of evidence, but only courror

with the legal question of its admissibility. I think, therefore, TR

the first question must be answered in the affirmative. 1910
The second question is founded on the following statement: Feb'_ -
(a) “ That the said indictment was not founded on facts or evidence Rex

disclosed on depositions taken according to law before the committing pp As?iosxx
Magistrate Pittendrigh.
(b) That the depositions did not support the indictment.”

I think the motion to quash was properly refused. The
depositions in question appear to be regular, with the exception
that they are not signed by the magistrate. They were taken
down in shorthand and are certified to by the stenographer, but
the magistrate omitted to sign theis, and there is no affidavit
by the stenographer as required by section 683 of the Code.

There was no illegality in the manner in which the inquiry
was conducted, as in the case of The Queen v. Lepine (1900),
4 C.C.C. 145 and The King v. Traynor (1901), ib. 410, to which
we were referred. The irregularity was merely in omitting to ‘“Acgﬁi\'\.w’
comply with the formalities relating to attestation of the
depositions.

Clause (b) of the second question, in effect, asserts thdt the
depositions disclose no offence. If it be necessary in a case
where the accused is being tried only on the charge upon which
he was committed to shew that the depositions support the
commitment, as to which I do not express an opinion, I think

the depositions here were sufficient, prima facie, to support it.

IrviNG, J.A.: On the point whether on an indictment for
perjury alleged to have been committed before a magistrate at a
preliminary inquiry under Part XIV. of the Code, evidence of
statements made by the prisoner, but not reduced into writing by
the magistrate, can be used. I think we are concluded by what xyixg, s.4.
is said in The Queen v. Erdheim (1896), 2 Q.B. 260, at pp. 269
and 270, to the effect that there being no rule saying that the
written statement shall be the only evidence, we may act on
the general rule there laid down, that the statement of a person

in the witness box may be proved by any person.
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But I would draw attention to what is stated at p. 271, that
in dealing with such verbal evidence the very greatest care
should be taken.

I do not think the judge would have been justified in
quashing the indictment or charge under section 871 (2), because
it was suggested to him that the accused was a foreigner and
did not fully understand the proceedings, or their nature. The
case would be governed by the maxim omnia presuwmptur rite
acta est, and therefore evidence was necessary to shew that he
in fact did not understand what was being done. The objection
in my opinion could not be dealt with by quashing the
indictment.

I concur in the reasons of the Chief Justice on the other
points.

MARTIN, J.A.: I concur in the view that the convietion
should be sustained. I place great reliance on Rex v. Harris
(1832), 1 M.C.C. 338, not cited to us, wherein the first question
before us was, in its essentials, disposed of by all the judges of
England, with certain exceptions (p. 341); that decision is bind-
ing on us, and conclusive of the point, the Court being “unani-
mously of opinion that the evidence being precise and distinct
was properly received, and that the conviction was right.” This
view of the matter, indeed, only confirmed the prior decision of
Chief Justice Tindal in Rex v. Reed (1829), M. & M. 403, and, if
any corroporation is necessary it will be found in The Queen v.
Christopher and in the report of the Irish case of The Queen v.
Coll, referred to by my learned brother the Chief Justice, wherein
nine judges sat. With respect to the Erdheim case, with all
deference, I do not place so wuch reliance on it, because it is a
decision on a particular section of the Bankruptey Act, and not
one of the many prior decisions directly relating to the case at bar
was considered: see Lord Chancellor Halsbury’s remarks in
Quinn v. Leathem (1901), A.C. 495 at p. 506.

On the other points I concur in what the Chief Justice has
said.

GaALLIHER, J.A., concurred in the reasons for judgment of
MacponaLp, CJ.A.

Appeal dismissed.
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TIMMS v. TIMMS. GREGORY, .
Husband and wife—Judicial separation— Petition for by wife on account of 1910
cruelty. March 3.

In a petition by a wife for a judicial separation on the ground of cruelty, Tryus

the petition should shew specifically the series of acts of cruelty relied TI;)I'MS
upon.

Remarks on the necessity for careful and strict compliance with the rules
of practice in the steps leading up to the hearing of proceedings under
the divorce jurisdiction of the Supreme Court.

PETITION by a wife for a judicial separation on the ground Argument
of cruelty. Heard by GREGORY, J., at Vancouver on the 16th
and 18th of February, 1910.

Brydone-Jack, for petitioner.
Respondent not represented, or present.

3rd March, 1910.

GREGORY, J.: After carefully reading the transeript of evid-
ence, I am unable to come to any other conclusion than that
expressed by me at the conclusion of the trial.

This is an undefended action for a judicial separation brought
Ly the petitioner, the wife of the respondent, who claims to be Judgment
entitled to a judicial separation on the ground of cruelty on the
part of her husband, and she attempts to establish her right by
proving specific acts, and a course of conduet amounting to
cruelty.

The petitioner’s evidence of specific acts occasioning bodily
injury is very unsatisfactory, particularly as to the extent of the
injury, which, if any, was inflicted in 1899 or 1890, and notwith-
standing which the petitioner and respondent continued to live
together as man and wife until a few months ago.

Although the parties were married in 1886, and have had six
children, the petitioner, while alleging that the respondent has
continuously ill-treated her, is only able to give the vaguest kind
of evidence of one or two specific acts of alleged ill-treatment,
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and which from her own evidence appear to have arisen out of
disputes in which she evidently was not altogether blameless.

After a separation of about two months, the petitioner
and respondent on the 26th of April last settled all their
differences, and resumed their marital relations, entering
into a written agreement as to the manner in which their
domestic and household affairs should be conducted in the
future. One cannot read this agreement and the evidence with-
out concluding that there was a great lack of harmony in the
Timms household, but that alone does not justify a judicial
separation, no matter who is the cause of it ; there must be some
substantial wrong-doing before the law will interfere with the
solemn relations of man and wife.

The question of cruelty is one of faet, and is whether the
husband has so treated his wife as to inflict bodily injury upon
her, or cause reasonable apprehension of suffering to her physi-
cally or mentally : Tomkins v. Tomkins (1858), Sw. & Tr. 168;
Russell v. Russell (1895), P. 815, 64 L.J., P. 105.

The petitioner has no substantial grievance, or at least none
which she has not unequivocally condoned. The general tenor
of her complaint was that she was not allowed any voice in the
expenditure of her children’s wages; and, to use her own words,
that her husband “did not treat her as a wife at all, never told
her any of his secrets, or where he was, or how he spent his time,
or anything.”

Counsel urged that the cruelty of respondent, if condoned,
was revived by his beating of the eldest child, and cited a num-
ber of cases, all of which are to be found in Browne & Powles on
Divorce, Tth Ed., at p. 62. But those cases establish that such
beating must be in the presence of the wife and for the purpose
of giving her pain; while in the present case she was not present,
and it is quite evident that while the respondent did strike the
girl upon the arm, she was no longer a child, but was 21 years
of age, and was following him against his will; his purpose
therefore was not that required by the authorities.

Counsel also relied strongly upon Wilson v. Wilson (1849),
6 Moore, P.C. 484, but it in no particular resembles the present
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case. In that case the wife proved repeated acts of cruelty, erEcory,s.

specifically set out in the petition. Her subsequent cohabitation
was in compliance with an order of the Court for restitution of
conjugal rights (made on her application for failure on his part
to pay her allowance agreed upon in a deed of separation). The
Court held that such cohabitation was not a condonation, but
only carrying into effect the sentence of the Court for restitution
of conjugal rights, and that in any case she had set out and
proved to the satisfaction of the Court specific charges of sub-
sequent cruelty. She left a hiatus of two months only during
which there might have been no ill-treatment. Lord Brougham
at the beginning of his judgment, p. 487, says:

“Tt hardly appears from the evidence that there would be sufficient
ground for saying that there had been less cruelty upon the renewed co-
habitation, if we knew nothing of Mrs. Wilson’s experience of her

husband’s previous character, which was of the worst kind, amounting to
gross personal violence and maltreatment.”

And at the conclusion he says:

““That her husband’s conduct was likely to have been less cruel during
those two months than formerly, is not a necessary or even probable
inference.”

There is no evidence that the respondent has been criminally
convicted, and if there was, there is no evidence whatever that
the petitioner’'s health was broken down by reason of the dis-
grace and shock arising out of such conviction. The attempt,
therefore, by reason of the assault upon the daughter, to bring
the case within the rule laid down in Thompson v. Thompson
(1901), 85 L.T.N.S. 172; and Bosworthick v. Bosworthick (1902),
86 LT.N.S. 121, utterly fails.

The tinal contention that the respondent was guilty of cruelty
in September last (and of which there is no evidence of condona-
tion), by his refusal to supply medical attendance when the
petitioner was ill, would have been worth serious eonsideration
if it had been specifically set out in the petition, and if it had
been proved by medical evidence that she was in need of it, and
that she had been deprived. But her own evidence shews that
she called in a doctor before consulting her husband; that he
made several visits and charged the account to the respondent.

In dismissing the petition, I feel that some observations should

1910
March 3.

TimMMs
v.
Timus

Judgment



42

GREGORY, J.

1910
March 3.

Trvms
V.
Timus

Judgment

BRITISH COLUMBIA REPORTS. [Vor.

be made upon the tendency to loose practice in divorce and
matrimonial causes, and while I acquit the petitioner’s counsel of
any attempt to deceive me, there is no question that the order
for substituted service of the citation and petition herein, made
by myself, was made upon quite insufficient material. Instead
of reading the affidavit at the time, I relied upon counsel’s state-
ment of its contents, and I am afraid I also assumed that all of
the statements made by him on the application, appeared in the
affidavit, which does not shew that the slightest effort was made
to ascertain the whereabouts of the respondent. The order was
made for service “upon an adult person in the office of Mahon,
McFarland & Mahon, 456 Seymour St., Vancouver, B. C.,” while
the affidavit of service shews service upon “Mr. Reeves at the
office of Messrs. Mahon, McFarland & Procter (formerly Messrs.
Mahon, McFarland & Mahon, 543 Pender St. West,” ete., without
shewing Mr. Reeves’christian name, or that he was of the full
age of 21 years, and the affidavit of service of the petition for
alimony shews service upon a “ Mr. Greeves,” ete., without shew-
ing his full name or that he was of the full age of 21 years.

In matrimonial causes, which affeet the solemn relation of
husband and wife, the greatest possible care should be taken to
see that the proceedings are brought to the notice of the
respondent.

There never should have been any such vague order for sub-
stituted service as was made in this case. The application for the
order should have been founded upon affidavit setting out in minute
detail the efforts made to effect personal service, and shewing the
reasons why service upon a particular individual named would
bring the proceedings to the knowledge of the respondent:
Sudlow v. Sudlow (1858), 28 L.J., P. & M. 4; Cook v. Cook, ib. 5;
Chandler v. Chandler, ib. 6 ; and Lucey v. Lacey, 10. 24.

In cases of this kind where the petitioner relies upon conduet
amounting to cruelty, the petition should specifically set out a
regular series of the acts relied on to establish the cruelty:
Suggate v. Suggate (1858), 28 LJ., P. & M. 7.

Petition refused.



XV] BRITISH COLUMBIA REPORTS.

THE CORPORATION OF THE CITY OF VICTORIA v.
THE BRITISH COLUMBIA ELECTRIC RAILWAY
COMPANY, LIMITED.

Statute, construction of——Agreement between municipal corporation and
railway company—Conditions in agreement repugnant to stalute passed
reciting the agreement and confirming the rights of the railway company.

By an agreement dated the 20th of November, 1888, made between certain
persons (predecessors of defendant Company) and the plaintiff Cor-
poration, authority was given to establish a system of street railway
in the City of Victoria; but clause 25 of said agreement provided that
the cars to be used should be exclusively for the carriage of passengers.
In 1894 the Legislature passed an Act, Cap. 63, consequent upon a
petition reciting the agreement, the incorporation of the persons
named therein as a company, and the passage of an Act, Cap. 52 of
1890, giving the Company power to build and operate tramways
through the districts adjoining Victoria, and to take, transport and
carry passengers and freight thereon. The petition further prayed

for an Act consolidating and amending the Acts and franchises of the -

Company then in force, and declaring, defining and confirming the
rights, powers and privileges of the Company. Section 16 of said
Cap. 63, provides that ‘“‘in addition to the powers conferred by the
agreement, the said Company are hereby authorized and empowered
to take, transport and carry passengers, freight, express
and mail matter upon and over the said lines of railway .
subject to the approval and supervision of the city engineer, or
other officer appointed for that purpose by the said Corporation
as to location of all poles, tracks and other works of the said
Company ”’ :—
Held, that, the passage in the agreement being repugnant to the provision
in the statute, the latter should prevail.

APPEAL from an order made by MARTIN, J., at Vietoria, on
the 7th of April, 1909, upon a motion (upon consent turned into
a motion for judgment and trial of the action), for an order
restraining the defendant Company from laying down a line of
track or rails on Gladstone Avenue in the City of Victoria for
the conveyance of sand and gravel. The facts and arguments
appear in the reasons for judgment.
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courror  The appeal was argued at Victoria on the 19th of January,
APPEAL 1910, before MAcDONALD, C.J.A., IRVING and GALLIHER, JJ.A.
1910
Feb. 11. W. J. Taylor, K.C., for appellant (plaintiff) Corporation.
A. E. McPhilleps, K.C., and Bodwell, K.C., for respondent
VicToriA
v. (defendant) Company.
B. C.
Evrcrric
Ry. Co.

Cur. adv. vult.

11th February, 1910.

MacpoNaLD, C.J.A.: The dispute in this action arises under
an Act of the Legislature, Cap. 63 of the Acts of 1894, which
embodies in a schedule thereto an agreement made between the
City and the Railway Company, or its predecessors, in 1888,
whereby the Company was given power to construct a sys-
tem of street railways in the City. The Act, after confirming
the agreement, proceeded to make certain other provisions with
respect to the rights and obligations of the parties.

The plaintiffs claim a declaration that the defendants are not
under said agreement and statute, or otherwise, entitled to tear
up a certain street or highway and sidewalk thereon, known as

. Gladstone Avenue, fronting on section 58, Spring Ridge, nor to
construet over such highway and sidewalk into the said section
58 a line of rails for the conveyance of gravel for the Lineham,
Scott Sand and Gravel Company along the Company’s system
to the customers of the said firm, and for an injunction. A
MACDONALD, motion was then made by the plaintiffs for an injunction
€J4 founded upon an affidavit by the city engineer which affirms
that the defendants were about to proceed with the work, and
that no permission had been given. A letter from defendants’
manager was exhibited, dated the 30th of October, 1908, stating
that it was the wish of the Company to run a spur off Gladstone
Avenue track on to the said section 58, and asking that the
city engineer should be instructed to give the necessary grade.

The letter also contained this paragraph:

¢ Should there be no reason to insist upon the giving of 30 days’ notice
and you will kindly waive the same, the work can be started without

delay.”’
The affidavit also states that no other notice was given by the
Company of its intention to lay down this spur; that the engi-
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neer reported upon the Company’s request, and defendant was
notified that the request would not be granted; that deponent
believes that the spur is to be used for the carrying of gravel
for the said Sand and Gravel Company, and that the defendants’
workmen were then engaged in the grading. A letter from the
said Sand and Gravel Company to plaintiffs is also made an
exhibit to said affidavit, which reads as follows:
‘¢ 8th February, 1909.

¢ That the Lineham, Scott Sand and Gravel Company beg to make
application to the Council for permission to construct a spur track from
the B. C. Electric Railway Company’s line into lot 58 near the terminus
of the Spring Ridge ear line, to be used by us as a temporary depot for
the storage of sand, ete., for city deliveries.”

Then follow certain undertakings as to the manner of doing
the work, and the last paragraph reads as follows:

“The privilege is revocable by the Council at any time on reasonable
notice, and upon the same being revoked we undertake that the rails
shall be removed and the roadway and sidewalk be made good within
such time as the city engineer may require.”

The application was heard by MARTIN, J., and counsel
agreeing thereto, the motion was turned into a motion for
judgment, and trial of the action. The only evidence before
the learned judge was that supplied by the writ, notice of
motion, and affidavit above referred to. The learned judge
refused the motion and dismissed the action, and from that
order the plaintiff has appealed to this Court.

It appeared on the argument before us that besides this
franchise in the City of Victoria, the Company had acquired
franchises outside of Victoria referred to in an Act of the
Legislature, passed in 1890.

It was contended on behalf of the City that Clause 25 of the
agreement, Schedule A of the Act of 1894, prohibited the use
of the defendants’ cars for the carriage of freight, and that
insofar as section 16 of the Act of 1894 professes to confer the
right to carry freight, the right therein contained ought to be
held to apply only to that portion of the Company’s under-
takings outside of the City of Victoria. Hence it was argued
that the defendant had no right to build a spur or siding for
freight purposes. I cannot accede to this contention. The
language of section 16 seems to me to be very clearly applicable
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so, it, is unnecessary for me to consider the statute of 1890, or
anything with regard to the Company’s outside undertakings.

By clause 25 of the agreement it is provided as follows :
“Cars to be used exclusively for the carriage of passengers.”
That is to say, as I understand it, the Company was confined
in its operations to passenger traffic and was not entitled to
carry freight over its lines.

Section 16 of the Act of 1894 reads as follows:

‘“In addition to the powers conferred by the agreement, the said
Company are hereby authorized and empowered to erect, construct and
maintain all necessary poles, wires, buildings, works, appliances and
conveniences connected with and incidental to the construction, main-
tenance and operation of the said lines of railway, and to take, transport,
and carry passengers, freight, express and mail matter, upon and over
the gaid lines of railway by electric or such other motive power as the
said Company may deem expedient, subject to the approval and super-
vision of the City Engineer or other officer appointed for that purpose by
the said Corporation, as to location of all poles, tracks, and other works
of the said Company.”

It is under this that the Company claims that it is relieved
from the restriction contained in said clause 25. We have here
a clear contradiction between clause 25 and section 16. Neither
standing alone is ambiguous. It is to my mind a clear case of
repugnancy. The question then is, to which are we to give

acoovawp, effect, because effect cannot be given to both. I have already

C.T1.A.

stated that I do not think Mr. Tuylor’s argument that section
16 can have reference only to the Company’s lines outside of
the City, is a sound one. Ithink if we look at the circumstances
of the case as disclosed in the statute, we find that clause 25
was in existence, and acted upon between the parties, before the
Act of 1894 was passed. In dealing with the matter the
Legislature would not alter the terms of the agreement itself
by striking out clause 25 or any other clause as to which it
was intended that a change should be made. It would confirm
the agreement as a whole, and modify it by subsequent sections.
That I think is the natural and usual way of proceeding in
cases of this kind.

The difficulty arises because of the presence in the same
statute of two sections, namely, clause 25 and section 16 in
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direct conflict with each other, coupled with the unsatisfactory
wording of section 16. This section suggests that the promoters
of the Bill artfully succeeded in covering up the provision
respecting freight in such a way as that the effect of the words
used would not readily challenge attention.

I cannot, however, decide this case on a suspicion of this
kind. Besides it is only fair on the other hand to say that it
is most likely that this Act, embodying an agreement of such
importance between the plaintiffs and the defendants must have
been watched in committee of the Legislature by the legal
representative of the plaintiffs and must have come to the notice
of the City Council. 1 say this because no suggestion was
made in argument that the.Act was passed without the
knowledge and assent of the City authorities.

In Maxwell on the Interpretation of Statutes, at page 236,
the rule is laid down supported by several authorities, that
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“ where a passage in a schedule appended to a statute is

repugnant to one in the body of the statute the latter is to
prevail.”

T think, also that the circumstances of this case, the fact that
the agreement was in force long before the statute was passed,
entitles me to apply to the case the rules of construction that
have been applied by the Courts to conflicts between sections in
earlier and later statutes, and to treat section 16 as the later.
In City and South London Railway Co. v. London County
Council (1891), 2 Q.B. 513, a conflict very closely resembling the
present arose between the provision in the Metropolis Manage-
ment Amendment Act of 1862, which forbade the erection of
buildings beyond the general line of buildings in a street, and
sections in the sald Railway Company’s Aect, passed in 1887,
which gave general powers to erect stations within the limits of
deviation allowed by the Act. The company built a station
within such limits but beyond the general line of buildings in a
street, and it was held that the later statute must prevail. La
Compagnie pour Veclairage aw gaz de St. Hyacinthe v. La
Compagnie des Pouvoirs Hydrauliques de St. Hyacinthe
(1895), 25 S.C.R. 168, was relied upon by Mr. Tuylor, but I think
that the case at bar is quite distinguishable from that case. There

MACDONALD,
C.J.A.
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coUrTOF  the by-law and agreement between the gas company and the
i city was not set out in the Act, and it is stated in the judgment

910 that the city was not a party, nor did it assent to the legislation
Feb. 11. in question; that the attention of the Legislature may not have
" Vieromia been directed to the terms of the by-law and agreement. In any
B.U'C. case, effect could be given to the section of the Act in question,
Erecreic but not the wide construction contended for by the gas com-
Ry. Co. pany, which was that a monopoly was created and not a mere
non-exclusive right.

On the material before us it is not clear that the Company
observed the formalities requisite to entitle it to do what it
proposed, but as no point was made of that on the argument, I
assume that it was not desired that we should pass upon it.

MA??, Ij:w’ I am therefore of opinion that the appeal should be dismissed.

Irving, J.A.: The question for our consideration is, can the
- defendant Company operate freight cars in and along the streets
of the City of Victoria ?

The agreement of 20th November, 1888, between the City of
Victoria and the defendants, or their predecessors, purports to
authorize the persons named therein to lay down tracks in cer-
tain named streets in the City of Victoria, and to run cars
over these rails; and to propel and run such cars either by
electricity, gas, compressed air or horse power; but such

IRVING, 3:4- cars shall be used exclusively for the carriage of passengers.
And the persons named therein covenanted with the City to
observe the conditions mentioned.

Now, in 1894 the defendants—or their predecessors—presented
a petition to Parliament wherein, after reciting the above agree-
ment, and the incorporation of the persons named therein as a
company, and that by another Aect, 1890, Cap. 52, the Company
had power to build tramways through the districts adjoining the
City of Victoria, and (Sec. 2) to operate the same by electricity
or other motive power; and to take, transport and carry pas-
sengers and freight thereon ; and prayed for an Act consolidating
and amending the Acts and franchises then in force by an Act
declaring, defining and confirming the rights, powers and privi-
leges of the Company. Upon that petition they obtained the
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private Act, Cap. 63, 1894, section 16 of which, it is claimed by
the defendants, grants to them the right to operate freight cars
through the City.

We were urged by counsel for the City to read the statute in
the most restricted way possible, and to regard section 16 as a
substitute or a re-production for the second section of the Act of
1890, which Act was being repealed in foto by the new Act.

The petition indicated that the Act of 1894 was to be in the
nature of a consolidating Act. The avowed object was to bring
into one Act all the charters or franchises under which the Com-
pany was acting, so that the rights and privileges of the
Company could be determined by all persons interested, or to
become interested in the Company. The idea was to get rid of
their two old charters and re-state their rights in one Act.
That is of course admitted by both sides, but how are you to
construe this new Act?

I think that we should not, unless adequate grounds for so
doing are advanced, proceed to destroy the utility of the con-
solidation, by going back to the Act of 1890, and the agreement
of 20th November, 1888, to discover how much of the new Act
is taken from the Act of 1890 and how much from the
agreement.

I do not think we can regard this consolidating Act as a thing
of shreds and patches, and say that as this or that section was
lifted from the Act of 1890 it applies only to that part of the
Company’s work outside of the City limits.

The best way to find out what was the “intent of them that
made the Act,” is to examine its language and to read the words
(if they are not technical words) in their popular meaning and
according to the rules of grammar. To justify a departure from
the primary meaning of the words of the Legislature, it must be
shewn that the ordinary and grammatical construction of the
words would lead to some absurdity, such as the Legislature
could never have intended, or that it would be plainly disclosed
in the context of the statute: Vestry of St. John, Hampstead v.
Cotton (1886), 12 App. Cas. 1 at p. 8.

Turning then to the Act, we see that by section 1 the agree-
ment with the City was confirmed and the obligations created by

4
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it were declared to be binding on the defendant Company. If
the Act had stopped there, then beyond question the Company
would not be allowed to run freight cars as the language of
section 1 is as general as possible, making no provision for excep-
tions to be thereinafter mentioned. But the Act goes on:

Section 12. In addition to the powers conferred by the said
agreement the said Company are hereby authorized . . . to
construct on any street in Victoria (instead of on the streets
named in the agreement), and (a.) May adopt for use in the City
a different rail from that described in the agreement; and (b.)
Amends clause 27 of the agreement as to repairing streets in the
City.

Section 16 also begins with the words “In addition to the
powers couferred by the said agreement” and goes on

““The said Company are hereby authorized and empowered to erect,
construct and maintain all necessary poles, wires, buildings, works,
appliances and conveniences connected with and incidental to the con-
struction, maintenance and operation of the said lines of railway, and to .
take, transport, and carry passengers, freight, express and mail matter,
upon and over the said lines of railway by electric or such other motive
power as the said Company may deem expedient, subject to the approval
and supervision of the City Engineer or other officer appointed for that
purpose by the said Corporation, as to location of all poles, tracks, and
other works of the said Company.”’

It seems to me that if we read sections 12 and 16 together, as
we ought to do in view of the fact that they both commence
with the words “In addition to the powers conferred by the
said agreement,” we see that Parliament was dealing with the
rights of the Company within the City, and said in effect: “ We
confer on you the following powers, viz.: to operate freight cars
along any of the streets within the City of Vietoria and we
amend your charter accordingly.”

As it was a stipulation in the agreement that the Company
should not have power to run freight cars through the City, I
must admit that the words “ In addition to the powers conferred
by the agreement ” are not well selected by the draughtsman of
the Act. It would have been better to have said that “notwith-
standing anything to the contrary contained in the agreement.”
These plain words would have prevented any discussion, but in
my opinion the fact that the section was prefaced by that
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expression (inapt as it is), shews that Parliament had the agree-
ment before it, and that fact makes the maxim generalia
specialibus non derogant inapplicable,

Mr. Taylor invokes that maxim in this way. The Legislature,
he argues, having already (namely when dealing with section 1),
given its attention to the speeial clause of the agreement whereby
the Company agreed not to run freight cars, it cannot be pre-
sumed, now that they are considering the 16th section, that they
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intend to alter that special provision by a general enactment

such as he contends section 16 is.

The answer to that argument is that the Legislature prefixed
to sections 12 and 16 a statement which would have no meaning
unless it applies to the running of freight cars within the city
limits. That preamble plainly shews that they had in the
legislative eye, so to speak, the provisions of the agreement of
November, 1888, so that taking the whole Act material to the
matter in question, viz.: sections 1, 12 and 16, we find that the
operation of section 1 was meant to be qualified by the amend-
ments made to the agreement by sections 12 and 16.

The obligation imposed on the Company by article 25 of the
agreement to use their cars exclusively for the conveyance of
passengers is, it seems to me, absolutely inconsistent with the
privileges given by section 16 of 1894. I am therefore driven to
the conclusion that although the City granted the franchise on
the express promise of the Company not to run freight cars
through the City streets, the Legislature intended to repeal that
clause by passing the 16th section.

In my opinion, the appeal should be dismissed.

The appeal book quite unnecessarily sets out the schedule to
the statute of 1894.

GALLIHER, J.A., concurred in the reasons for judgment
of MacpoNALD, CJ.A.

Appeal dismissed.

Solicitors for appellant Corporation: Mason & Mann.
Solicitors for respondent Company : Bodwell & Lawson.

IRVING, J.A.

GALLIHER,
J.A.
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TOPPING v. MARLING.

Contract—Part fatlure of consideration— Promissory note—Defence to action
on note—Price of timber licences— Payment of.

Where a contract is made dependent upon an occurrence beyond the
control of either party, such as the issuance by the Government of a
special timber licence, and the unexpected happens, the loss must
rest where it falls.

Held, on the facts in this case, that the plaintiff was never under a legal
obligation to make the refund demanded, and so the consideration for
the abortive agreement was illusory.

APPEAL from the judgment of MARTIN, J,, in an action tried
by him at Victoria on the 17th of February, 1909.

Higgins, for plaintiff.
H. B. Robertson, for defendant.
19th March, 1909.

MarTiy, J.: This is an action upon a promissory note
given under a contract for the purchase of certain timber
limits. The note is admitted, but in answer to the demand
for the payment of the balance due thereon the defendant
sets up a new agreement between the parties, which is stated

“to be “partly in writing and partly verbal” and the effect

MARTIN, J.

of the same is alleged to be shortly that the defendant was
to receive 14 licences for the price of 12 only, subject to a certain
additional payment in the event of a special sale “and if such
sale did not take place as aforesaid the defendant was not to
receive anything further, and in any event the defendant was to
pay to the Government of the Province of British Columbia the
licence fees for the said licence.” In support of this contention
a conflict of evidence arose between the defendant and the
plaintiff who gave their respective accounts of what was said at
the time of the execution of the later writings, and the defendant
put forward one Charles Gass in corroboration of his story, and
in his evidence-in-chief Gass testified in a manner which told
against the plaintiff, but on cross-examination he broke down
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and gave such an unsatisfactory and uncertain account of the
transaction that I cannot accept him as a safe guide to my
conclusion ; he does not seem to have any reliable recollection of
what was said, apart from his lack of frankness about the payment
of the commission. Itisclear that there never was any agreement
by the plaintiff to pay the licence fees, either under the original
contract of the 20th of July, 1907, or subsequently. In my
opinion the defendant has no meritorious defence, legally or
equitably, though he appears to have entertained the genuine
belief that the plaintiff was liable to repay him the amount he
had paid for the licences under paragraph 4 of said contract.
Though in one sense it is not strictly necessary to decide that
point, yet in view of the subsequent disagreement between the
parties, I think it is not out of place to say that there was under
said contract clearly no obligation upon the plaintiff to recoup
the defendant for the amount he “advanced” to pay for the
licences. It seems unfortunate that the defendant did not
apparently take legal advice upon this point before requiring
the plaintiff to do something he was not lawfully called upon to
do, thereby bringing about this litigation. The only obligation
upon the plaintiff under the contract was to sell so much timber
land for a specified price and to execute the necessary transfers
thereof. I am happy to be able to say that in putting forward
this untenable contention I feel satisfied the defendant did not
seek to take undue advantage of the plaintiff's anxiety for a
settlement, though it had that result.

On the whole evidence I am of the opinion that the defence
to the payment of the note bas not been established, and therefore
judgment must be entered in favour of the plaintiff.

The appeal was argued at Victoria on the 7th of January, 1910,
before MacpoNaLD, C.J.A., IRVING and GALLIHER, JJ.A.

Davis, K.C., and H. B. Robertson, for appellant (defendant).
Higgins, for respondent (plaintiff).
Cur. adv. vult.

On the 11th of February, 1910, the judgment of the Court
was delivered by
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IrviNg, J.A.: The defendant claims that as the consideration
for which the note was signed has since the making thereof
failed in part, »iz.: to the extent of two-fourteenths, his liability
on that note is reduced pro tanto. This right can only be
supported where the consideration for which the note is signed
consists of (a) a definite sum of money ; or (b) of something the
value of which is definitely ascertained in money. Examples of
cases where the defendant failed to obtain a reduction are to be
found in Walker v. Douglas (1863), 28 U.C.Q.B. 9; Goldie and
MeCullough v. Harper (1899), 31 Ont. 284.

The facts of this case are simple. The plaintiff having staked
some timber limits entered into agreement with the defendant to
sell him fourteen of these at $1 an acre, the defendant to advance
the licence fees—the defendant to pay the plaintiff in cash and
notes for balance.

After the plaintiff had obtained from the Government twelve
of the licences referred to in the contract, a question arose as to
the meaning of the contract, the defendant (honestly but wrongly)
“entertaining a genuine belief that the plaintiff was liable to
repay to him the amount that he had paid the Government for
the licences.” The parties met on the 27th of November, and
made a new agreement, a complete settlement. It was to the
effect that the defendant should forego his claim to be repaid the
amount he had paid to the Government on the licences, and that
the plaintiff would throw in two other claims of 640 acres each
(the licences for which had not yet been obtained) for the sum
agreed on ag the price of twelve claims.

The 12 issued licences were assigned, and an order for an
assignment of the two unissued licences was executed, and
defendant gave plaintiff $1,714.30 cash and a note for $1,714.30
and another for $2,751.40: this latter is the note sued on.

It was expected by both parties in November that there would

H

be no trouble in obtaining from the Government the two
remaining licences, but the unexpected happened—the Govern-
ment refused to issue the two additional licences and the
defendant on the 21st of July, 1909, wrote :

““ On the settlement of the dispute I gave up my bona fide contention and

you agreed to give me 14 licences at the price of 12, viz.: $7,680. Now you
can only get 12 licences. I am entitled to a proportionate reduction.”



Xvy] BRITISH COLUMBIA REPORTS.

Our decision must be governed by the construction to be
placed on the contract of November 27th.

Having regard to the rule of construction laid down in Taylor
v. Caldwell (1863), 3 B. & S. 826 at p. 833, applied in respect of
a contract relating to the Dry Dock at Esquimalt (McKenna v.
McNamee (1888), 15 S.C.R. 811 at p. 318), I think the absolute
terms of the settlement of November, 1907, must be construed
as subject to the condition that the Government would issue the
two necessary licences.

The effect of this was to leave the parties in the position in
which they were on the date of refusal, viz.: 28th April, 1908.
The right which the plaintiff had to have his note paid in full
remained to him as it was due in March, 1908. The Coronation
cases, as they are called, illustrate this arbitrary rule—see
Chandler v. Webster (1904), 1 K.B. 493, which has been adopted
by the Courts because it is impossible for any Court to ascertain
exactly what the rights of the parties should be, in order to
effect a restetutio ad integrum.

For these reasons the plaintiff is entitled to hold his judg-
ment.

Appeal dismissed.

Solicitors for appellant: Barnard & Robertson.
Solicitor for respondent: F. Higgins.

&
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LameyaN, ANDREWS v. PACIFIC COAST COAL MINES, LIMITED.

co. I,
1_965 Master and servant—=Survey party—Hiring contract—Monthly basis—Notice

—Custom in survey work—Evidence taken after close of trial.
Nov. 16. v ‘ /i ose of tria

Plaintiff was engaged by defendant Company asasurveyor’s assistant, but

ng;;l&? stipulated that his hiring was to be on a ‘“monthly basis.”” During
— the progress of the work, and while the survey party was in the field,
1910 a dispute arose between the Company and the surveyor in charge,
Feb. 11. which resulted in the entire party being recalled. Plaintiff was paid
S his fare home, and was offered his wages up to the date on which he
AN{)UREWS reached Victoria and in the action brought by him to recover in liea
PAC'IF[C of a month’s notice, defendant Company set up a custom among
%OII;SETS %(')r?)L surveyors terminating employment without notice.
b ’ " Held, on appeal (Irving, J.A., dissenting), that plaintiff was not entitled
to recover,
Observations on the undesirableness of hearing evidence after the close of
a trial.

APPEAL from the judgment of LampmaN, Co. J., in an action
Statement tried by himm at Viectoria on the 15th of October, 1909. The
facts appear in the headnote and reasons for judgment.

Elliott, K.C., for plaintiff.
Heistermun, for defendant Company.

16th November, 1909.

Lampman, Co. J.: The defendant Company, which is in the
unfortunate position of having made a contract through an agent
who is now hostile, admits that plaintiff was employed by the

LAMPYAN, month, but it contends that he is not entitled to recover, because
co. 7. it is the custom amongst land surveyors and their field assist-
ants to terminate the employment at any time, without notice,

even though the hiring be a monthly one.

It cannot be contended that such a custom overrides an
express contract, and if any effect is given to Napier’s evidence
there was in fact a conversation between the plaintiff and him
on the one side, and Collins (as the representative of the defend-
ants) on the other side, in which Collins said that a month’s notice
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would be necessary to terminate the employment. Neither
Andrews nor Collins gave this version of the conversation, but
it does not fit in at all badly with what they said, and it is very
much the sort of conversation one would expect did take place
when once it is shewn that there was an express agreement that
the hiring should be a monthly one, and the letters shew that.
While the custom as stated may exist between the surveyors and
their assistants, it does not follow that the same custom would
prevail in the case of a company engaging surveyors and their
assistants.

The plaintiff claims $75, being the amount of wages for one
month, and $30, being the amount he had to pay for board for
the month following his discharge. From these amounts there
should be deducted the amount the Company paid the plaintiff
for the four days in September, including the allowance for board
and also the $7 earned by the plaintiff in September. For the
balance the plaintiff is entitled to judgment with costs. No
costs should be allowed the plaintiff in connection with getting
the evidence of Napier.

The appeal was argued at Victoria on the 28th of January,
1910, before MAcpONALD, C.J.A., IRVING, MARTIN and GALLIHER,
JJ.A.

Heisterman, for appellant (defendant) Company : The custom
among surveyors is to discharge their workmen without notice,
and the employment is accepted by the workmen on that under-
standing ; it makes no difference whether the men are paid by
the surveyor himself or by those who employ the surveyor.
The reason why “a monthly basis” was arranged upon was so
that the men would be paid by the month and not for the days
only on which they worked.

Ellvott, K.C., for respondent (plaintiff): The hiring was clearly
a monthly hiring, and plaintiff was entitled to notice. In the
circumstances here, if any custom existed, it could not apply.
Besides, plaintiff was not dismissed through any fault of his,
and because the Company quarrelled with his chief, was no

reason why he should be made to suffer.
Cur. adv. vult,
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LAMPMAN, 11th February, 1910.
o MacpoNaLp, CJ.A.: Plaintiff was engaged by defendant as

1909 a surveyor’s assistant, the terms of hiring being, as he expresses
Nov. 16. it, “on a monthly basis” He was discharged without notice

courr op AN without any cause which would entitle defendant to dis-

APPEAL  charge him without notice, if notice were required to be given.
1910  The defendant Company distinetly alleged in its defence a cus-
Feb. 11. tom among surveyors and engineers, and persons employed by

PR them, that employment may be terminated on either side without
. notice. The learned County Court judge reserved judgment,
Pacriric
Coast Coa

Mines, LTD. witness who swore that he was present when Collins, defendants’

Land several days afterwards allowed the plaintiff to call another

surveyor in charge of the survey party, engaged the plaintiff,

and that it was a term of such engagement that a month’s notice

should be given. We thought this a most irregular and objec-

tionable practice, and particularly in this case, because neither

the plaintiff nor Collins, who was plaintiff’s witness, made

mention in their testimony of any such agreement. Counsel for

the plaintiff before us very frankly and properly withdrew this

objectionable evidence, so that now it is no factor in this appeal.

Even if it had not been withdrawn, I should, under the circum-

stances, have given no effect to it.

The learned County Court judge, however, appears to have

MACDONA'LD’ made this evidence the basis of his judgment in favour of the

C.J.4 plaintiff. He says that it eannot be contended that a custom

overrides an express contract, and refers to this belated evidence

as proving such a contract. There is no other evidence of an
express contract to give a notice.

Assuming that a contract “on a monthly basis’

absence of agreement or custom, be terminated only on reason-

H

could, in the

able notice, the question we have to decide is: has such a
custom in the trade or ecalling of land surveyors been proved
here? The suggestion has been made that such a custom, if it
exists, is only as between the surveyor and his assistants, and
that the company employing surveyors and their assistants
could not claim the benefit of it. If there be such a custom, it
is a custom of the trade or calling, and the defendants are
entitled to the benefit of it. Such evidence as we have here of
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the custom is not contradicted. Gillespie, Gore and Harris, all
experienced land surveyors, swear to it. The plaintiff, though
challenged in the pleadings and by the evidence of these
surveyors, makes no attempt either by himself or his witnesses
(and Collins, a man not friendly to the defendants, was one), to
deny such a custom, or that he was aware of it. Had he offered
even very slight evidence to controvert the evidence of defend-
ants’ witnesses on this point, I should have hestitated to accept
the custom as proved, as the evidence on this point as it appears
in the notes, is not as satisfactory as it might be; but when it is
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remembered that the question was distinetly raised, and that Coast Coar

plaintiff did not even pledge his own oath on the matter, I can
only assume that he could not meet that issue.

It has been suggested that the hiring was for a period to be
terminated only on the completion of the work in hand. Collins
said : “My view would be that when work completed then
employment would cease.” It was either a hiring by the month
for an indefinite period, or a hiring for a period to be terminated
on the happening of a certain event, viz.: the completion of the
work. The plaintiff has given us his own interpretation of it
when by his plaint he claims “one month’s wages in lieu of
notice.”

The question is one of fact, viz.: custom or no custom. The
learned judge has made no finding upon it, and as we can make
the finding which ought to have been made by him, I would
allow the appeal and dismiss the action.

Irving, J.A.: Plaintiff, who had been in the employ of the
defendant Company at Boat Harbour on a daily wage, was asked
by Collins, the defendants’ agent, if he would go as a topographer
and chainman for the defendants to Suquash. To which the
plaintiff said “ Yes, if I am paid by the month.” Collins assented,
and at once put his name down at $75 per month and board.
Nothing more was said, but plaintiff admits that he understood
his employment would cease when work was done, and that he
anticipated that the engagement would last some eight or nine
months, as a railway was to be built. Plaintiff left Victoria on
the 16th of June for Suquash. At the end of the first month,

Mings, Lrp.

MACDONALD,
C.J.A.

IRVING, J.A.
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June, he received a cheque for $75, but on the second month’s
pay being sent up he found that the Company had deducted
from his $75 two months’ board. The plaintiff declined to
receive the cheque and complained to Collins, who was the
engineer in charge of the party. Collins wrote to the Company
a letter concerning this, and other matters, with the result that
the Company re-called Collins and his party, the work then
requiring some six weeks or two months to finish. © The plaintiff
left Suquash on the 28th or 29th of August, and arrived at
Victoria on the 4th of September. On the 3rd of September he

Coast Coarsaw Mr. Reynolds, another agent of the Company, who offered

Mixgs, Ltp.

[RVING, J.A.

him his pay till that day, and who paid his fare down to Victoria.
On the 10th of September, 1909, plaintiff issued his plaint, and
delivered the following particulars of his claim of $105:

¢ On the 18th day of June, 1909, the plaintiff was engaged by the defend-
ants to assist in surveying certain lands at a salary of $75 a month and
board. On the third day of September, 1909, the defendants without
notice or just cause discharged the plaintiff, although the work upon
which he was employed wasg not completed. The plaintiff in consequence
of the defendants’ acts has suffered damage and loss, and therefore claims
$75, being one month’s wages in lieu of notice, and the further sum of $30
being the amount paid by him for his board and room for thesaid month.”

And the dispute note [after denying the particulars and
indebtedness] was as follows:

“(2.) The defendant says that it was one of the terms of the alleged
engagement that the defendant should be at liberty to determine the said
contract or engagement at any time, without notice. (8.} The defendant
says that the plaintiff received notice of the defendant Company’s inten-
tion to discontinue the said work and also to dispense with his services in
the month of August, 1909. (4.) The defendant says that it is the custom
of surveyors and civil engineers and persons employed by them, that the
engagement or employment shall be subject to termination by either party
at any time without notice.”

There is no evidence given to support the second paragraph of
the statement of defence. As to the third, the proper inference
to draw is that the only notice plaintiff received was at Suquash
about the 27th or 28th of August.

I shall refer presently to the evidence on the fourth ground.

The learned County Court judge made up the account between
them as follows:
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* To amount claimed . . . . . $105
¢ Less paid by Company for 4 days in September for wages and board.
¢ Less also amount earned by plaintiff, in endeavouring to keep dam-
ages as small as possible . . . 7
and directed that judgment be entered for balance Judgment

however, was entered for $98 and costs.

As to the defence resting on the alleged custom, without
doubt terms (provided they be not inconsistent with the terms
actually expressed), may be added by proving those terms to be
an accustomed part of such contracts made between such persons
as the Court has then before it. Custom—usage is a better
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word (see Kay, LJ in Dashwood v. Magniac (1891), 3 Ch. 306 COAST Coar

at p. 370)—when the word is used in these cases does not
necessarily imply antiquity, or universality, or any definite local
range. It is merely a usage so general and well understood in
fact with reference to the business, place and class of persons,
that the parties are presumed to have made their contract with
tacit reference to it in the same way, and to the sawe extent,
as other like persons in like cases.

Attempts to establish usages have failed from one of two
reasons, (1) for want of satisfactory proof of the custom; or
(2.) even if supported by evidence, the alleged usage is one that
could not be sanctioned by the Court. In Gibbon v. Pease
(1905), 1 K.B. 810, the architect refused to deliver up the plans
to the owner after the building had been constructed, but the
Court of Appeal affirming the judgment of the judge appealed
from, said the architect’s contention was unreasonable, and that
such a usage would not bind the public.

In the present case, I shall not discuss the reasonableness of
the alleged custom or usage, because I do not think the proof of
its existence is satisfactory. Mr. Gillespie says: “ Custom is not
to give notice, as you never know exactly when you will get
through.” The witness must be speaking of giving notice to
employees of the termination of employment, not of discharging
a man with the work unfinished, and without fault on his part.
He then comes near the case in hand : “If you don’t like a man,
the practice is to send him back and pay him.” Yes, but what
are you bound to pay him ?

I have no doubt many men have been sent back, and of these

Mixes, Lrp.

IRVING, J.A.
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LAMPMAN, many have been paid on a fair basis, and others have been
Co. J.

——  unjustly treated; but because these unfortunates have not by
1909 reason of their poverty, or for reasons of policy, gone to law
Nov. 16. _ with their employers, I do not think that the employers can

courr or claim that a customn or usage to discharge without notice on pay-
APPEAL ing up to the date of discharge (or even with return to place of

1910 employment) is thereby established. The onus of establishing
Feb. 11 the custom is on the defendants, and if there is any doubt on the

Anprews point it must be determined against them.

v. Mr. Gore’s evidence is only what is to be expected from a man
Paciric

Coast Coar who recognizes that an unwilling workman is a great detriment.
Mixes, L™ yhen a man wants to go, we let him go,and pay him to date, is
what he says, but he says not a word as to getting rid of a man
without notice, where there is no fault on his part.

Mr. Harris “never gives notice or requires notice, as he never
makes monthly arrangements.” This testimony is of little assist-
ance in determining the question of usage. The learned County
Court judge does not seem to have thought the usage proved. I
reach the conclusion that no notice was given—except that
which they received at Suquash when the party was re-called ;
in my opinion thatis not notice. The disregard of the employer
to give reasonable notice makes him liable to an action. In
assessing these damages the judge should take into consideration
the efforts made by plaintiff to find work and the actual loss
IRVING, 1.A- gustained ; the maximum should not exceed the wages (and

board, if board is to be provided) for the period found to be a
reasonable length of notice calculated at the agreed rate.

I think the question to try was: what would be reasonable to
allow in lieu of notice under the circumstances, 4.e., having
regard to the fact that the defendants invited the plaintiff to go
out on an expedition of this kind, with a reasonable prospect of
the work lasting several months, wages to be $75 on a monthly
basis, and defendants to supply board free, and the plaintiff
being discharged for no fault on his part.

The circumstances of this case do not shew that a hiring for a
year or any definite period was contemplated. The nature of
the employment and its situation tend to shew that it was not a
daily employment. The fact that payment of wages took place
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monthly was a circumstance in favour of the view that the
hiring was a monthly hiring.

I think the calculation made by the learned County Court
judge shews that he took a very reasonable view of the matter,
and I would therefore dismiss the appeal.

I observe that a deduction made by the judge in his calcula-
tion was not given effect to when judgment was entered up, but
the appeal is not based on that discrepancy.

As we did not hear fully the grounds on which the evidence
of Napier was admitted, I make no comment on what was done
with reference to the admission of his evidence.

MARTIN, JA.:  After some hesitation, I confess I find myself
unable to take a different view of the question of custom from
that entertained by my learned brothers, the Chief Justice and
Mr. Justice GALLIEER. It follows from this opinion that the
judgment of the learned county judge of Victoria cannot be
supported on the evidence in the absence of the testimony of
Napier. In regard to the objectionable and unprecedented way
(as appears from the record), in which the testimony of that
witness was taken, I am also in entire accord with the views of
my said learned brothers.

Some discussion arose on the language used by Chief Justice
HUNTER in Lamberton v. Vancowver Temperance Hotel (1904),
11 B.C. 67, wherein the learned county judge appealed from fell
into the same mistake as the judge below did herein. On the
present argument before us it was pointed out at the bar that
the learned Chief Justice’s language was too broad and could not
be supported by authority because it said in effect that no dam-
ages could be recovered unless it appeared “that the plaintiff
not only endeavoured to get similar employment elsewhere and
failed, but that he acted reasonably in that behalf.”

As a member of the Full Court who concurred in the result in
Lamberton’s case, I think it desirable, in order to avoid future
misunderstanding, to say that, while it is true that the language
used by the presiding judge there is not an exact definition of
the true position of the servant, because he would at least be
entitled to some damages consequent upon the breach, neverthe-
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LAMPMAN, less, in order to recover more than nominal damages, it has for a
o long time been considered by the Courts in this Province that
1909 the plaintiff must be prepared to shew efforts to obtain similar

Nov. 16;4 employment instead of voluntarily remaining idle, otherwise his

COUR;)F case for substantial damages will fail. I refer to Hopkins v.

ATPEAL Gooderham (1904), 10 B.C. 250 at p. 257, and to Roberts v.

1910 Tartar (1908), 13 B.C. 474, where T pointed out the similar rule
Feb. 11.  that I have given effect to in the Admiralty Court.

ANDREWS  (IALLIHER, J.A., concurred in the reasons for judgment of

Pacirrie Macponarp, CJA.
Coast CoaL

Mrxms, Lo, Appeal allowed, Irving, J.A., dissenting.
Solicitor for appellant Company: H. Q. S. Heisterman.
Solicitors for respondent: Elliott & Shandley.
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REX v. RAHMAT ALL COURT OF
APPEAL
Court of Appeal—Jurisdiction in habeas corpus proceedings in first instance i(—);)
or on appeal—QCourt of Appeal Aet, 1907, Cap. 10, Sec. 6. April 14.
The Court of Appeal has no jurisdiction to hear a motion for a writ of RE;-M

habeas corpus in first instance. .

) Rammar ALt
i\lOTION to the Court of Appeal for a writ of habeus corpus,

heard at Vancouver by MacpoNarp, CJ.A., Irvixg and
MartTIN, JJ.A.  The applicant had already applied to two judges
of the Supreme Court and had been refused.

Statement

Woods, for the motion, cited In re Seeley (1908), 41 S.C.R. 5
and Cox v. Hakes (1890), 15 App. Cas. 506 at p. 526.

A. M. Whiteside, for the Crown, objected that there was no
jurisdiction given by the Court of Appeal Act, 1907, Sec. 6, to
this Court to consider this application.

Woods : It is true that the subject of habeas corpus is omitted
from the statute and, it is submitted, purposely omitted ; but
that is intended to apply as to appeals. We can, however, come
to this Court as a Court of Record in the first instance.

[IrviNg, J.A,, referred to In re Melina Trepanier (1885), 12
S.CR.111.

MartiN, J A, referred to Rex v. Tanghe (1904), 10 B.C. 297.]

Whiteside, was not called upon in reply.

Argument

Per curiam :  We think the application should be dismissed.
Counsel for the motion having admitted that this is not an
appeal matter, and this Court having appellate jurisdiction only,
the motion should be refused.

Judgment

Motion refused.
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RUSSELL v. DIPLOCK-WRIGHT LUMBER COMPANY.

Practice— Appeal by plaintiff froman order in his favour—Subsequently pro-
ceeding on order—Misnomer of parties— Waiver—Amendment-—Terms
of — Waiver of right of appeal—Statute of Limitations.

Plaintiff, who was injured in the defendants’ sawmill, sued under the
Employers’ Liability Act and the common law. His action was
launched against the Diplock-Wright Lumber Company, Limited,
but he subsequently ascertained that the defendants were not an
incorporated company, but a registered partnership. He therefore
applied to amend accordingly. Defendants did not oppose the appli-
cation, but asked and obtained, as one of the terms of the amend-
ment, leave to be permitted to plead to the amended claim such
defences as could have been pleaded thereto if the action had been
commenced on the date of the order allowing the amendment. It
transpired that at the latter date the action had become statufe
barred under the Employers’ Liability Act. This fact was not dis-
closed at the time of the application for the order for amendment.

Held, on appeal, that the application not being one having the effect of
adding new parties, but merely to correct a misnomer of parties, the
defendants could not properly set up the Statute of Limitations as a
bar.

APPEAL from an order made by CLEMENT, J,, at Chambers
in Vancouver on the 4th of October, 1909, whereby the plaintift
was permitted to amend the writ of summons and statement of
claim by striking out the word « Limited ” in the name of the
defendants, and alleging that the defendants were a partner-
ship instead of an incorporated company, and whereby as a
condition of allowing the amendment, the defendants were
permitted to plead to the amended statement of claim such
defences as could be pleaded thereto if the action had been
commenced on the date of the order allowing the amendment.
The action was brought against the Diplock-Wright Lumber
Company, Limited, to recover damages for injuries sustained
by the plaintiff while in their employment. The plaintiff
afterwards learned that his employers were not an incorporated
company, but a partnership carrying on business under the
name of the « Diplock-Wright Lumber Company.” The appeal
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was from that part of the order which imposed the above-
mentioned terms. The action was one for damages received
in the defendants’ sawmill and was brought under the common
law and also under the Employers’ Liability Act. The state-

ment of claim was amended and the defendant then filed an

amended statement of defence setting up that the plaintiff’s
claim, under the Hmployers’ Liability Act was barred, as more
than six months had elapsed from the time of the accident in
question until the making of the order by CLEMENT, J.

The appeal was argued at Vancouver on the Sth of March,
1910, before MacponaLp, CJ.A., IRVING and GALLIHER, JJ.A.

McHarg, for appellant (plaintiff ): Although this is an appeal
from part of an order made by CLEMENT, J, at Chambers, in
reality it is not an appeal from anything ordered by him, as
we submit that he was not aware at the time he made the
order, allowing the defendant to amend his statement of de-
fence, that it would have the effect of allowing him to plead
the six months’ limitation in the Employers’ Liability Act. At
the time the application was made by the plaintiff to amend
the writ of summons and statement of claim by striking out
the word “limited” the defendant did not disclose to the judge
that he wanted to amend his statement of defence so that he
could plead the limitation ; consequently, that part of the order
appealed from was never really made. Even if the learned
judge had knowingly made that part of the order objected to,
it is submitted that it should not have been made in the eir-
cumstances, and further that he would be exceeding his juris-
dietion if he made such an order. The proper defendants were
sued and served, and the amendment asked for by the plaintiff
was merely the correction of a name. This case can readily be
distinguished from cases where an amendment of the indorse-
ment on the writ practically introduced a new cause of action,
such as the case of Hoguboom v. MacCullock (1897), 17 Pr. 377,
where on the amendment being allowed the defendant was
given permission to plead the Statute of Limitations.

Cruig, for respondent (defendant), raised the preliminary
objeetion that the plaintiff had taken the benefit of the order
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COURT OF by making the amendments, and eould not afterwards appeal:

APPEAL .. . L
— Videan v. Westover (1897), 29 Ont. 1, note at p.6. The plaintiff
W0 has waived the right of appeal by giving notice of trial,

March 8.

e 7 passing the record and entering the action for trial and striking
Russenn  a jury panel before giving notice of appeal. The date for
Distock- Which the notice of trial was given, being a date before any

LU‘Z}?;“&)’ sittings of the Court of Appeal would be held, shews that

plaintifft never intended to appeal. He ecited Internationel
Wrecking Co. v. Lobb (1887),12 Pr. 207 ; Pierce v. Palmer, ib. 308 ;
Boyle v. Sacker (1888), 39 Ch. D. 249; Peurce v. Chaplin
(1846), 9 Q.B. 802.

On the merits the order which was made by consent, was
properly made, Hogaboom v. MacCulloch (1897), 17 Pr. 877;
Doyle v. Kaufman (1877),3 Q.BD. 7. In any event the dis-

Argument cretion of the judge should not be disturbed.

McHurg, in veply : The order was not made by consent. A
consent order must shew on its face that it is “ by consent.”
As to the question of waiver by having taken certain proceed-
ings after the order was taken out: waiver is a question of
intention and immediate steps were taken to appeal against the
order as soon as it was known what the effect of the defendants’
amended statement of defence was.

MacpoNaLp, CJ.A.: The appeal should be allowed. I am
satistied from all the circumstances of this case that the learned
judge would not have made the order which he made if the

macponaLp, facts of the case bad been brought to his notice. I am also
C7A satistied that the plaintiff’s counsel had not in his mind at the
time this rider was added to the order any idea that the
defendant intended to raise the defence of the time section
under the Employers’ Liability Act.

I think the appeal should be allowed with costs.

IrviNG, J.A.: 1 agree in that conclusion, and also in the

IRVING, J.A. . PR e
’ reasons given by the Chief Justice.

GALLIHER,  (JALLIHER, J.A.: I agree,
J.A. i

Appeal allowed.

Solicttors for appellant: Abbott & Huart-MeHuarg.
Solicitors for respondent : Martin, Craiy, Bourne & Hay.
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SOPER v. PEMBERTON AND GODFREY.

Practice—Remission of action to County Court——County Courts Act, B. (.
Stat. 1905, Cap. 14, Sec. 73.

Defendant Pemberton as first mortgagee exercised his power of sale and
realized some $2,950. From this he satisfied certain charges and liens.
Plaintiff, a second mortgagee, sued for an account and distribution
arising from the mortgage sale. Defendant applied under section 73
of the County Courts Act for an order remitting the action for trial to
the County Court, the plaintiff’s mortgage claim amounting to only
$130.

Held, refusing the application, that if the subject-matter was founded in
contract, it was not a contract to which the defendant Pemberton was
a party, bat that the relief sought against him was on the ground that
he was in reality a trustee having in his hands moneys which the
plaintiff contended should be applied in satisfaction of her claim.

APPLICATION by the defendant Pemberton to remit the
action to the County Court of Victoria for trial. Heard by
GREGORY, J., at Victoria on the 26th of April, 1910.

Bradshaw, for plaintiff.
Fowkes, for defendant Pemberton.
27th April, 1910.

GREGORY, J.: The defendant claims that the County Court
has jurisdiction to try this action within the terms of sub-
section 3 of section 40 of the County Courts Act (Cap. 14,1905).
The plaintiff, however, claims that it falls within sub-section 2.
Whether it falls within either of these sections scems to me to
be immaterial, as both of these sections make provision only that
the action may be originally launched in the County Court.
When, however, launched in the Supreme Court, sections 73 and
74 of the Act are the sections which govern its remission to the
County Court. Section 73 is applicable only in case of contract,
and while the plaintiff in this instance founds his action upon a
contract, it is not a contract to which the defendaut Pemberton
is a party. The relief claimed against him is on the grounds
that he is in reality a trustee, and out of the moneys in his
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@rEGORY, 7. hands he must pay the plaintiff’s claim. The action, therefore,
1910  does not appear to fall within section 75 of the Act.

April 27. The only other section dealing with the remission of actions
- to the County Court is section 74, which applies only to actions
v, in tort, which this is not. The application will therefore be

PEMBERTON dismissed.
Since the point taken, however, is a new one, and the decision
Judgment appears to be out of harmony with the usual practice, the costs
will be referred to the trial judge, when the matter can be fully
argued.

Application dismissed.

MORRISON, J. SWIFT v. DAVID.

1909 . ,
Agreement, construction of—Covenant to pay for shortage—Arbitration clause

Dec. 4. — Whether covenant to pay and covenant to refer to arbitration separate, or
R concurrent and collateral provisions—Right of action—Costs thrown

COURT OF

APPEAL away by abortive trial.
1910 Defendant David, who, with his associates, were the owners of practically
Jan. 11. all the stock in the Fraser River Lumber Company, entered into an
agreement with the plaintiff, Swift and his associates, for the sale to
Swirr the latter of 6,700 shares in the Company, to be paid for as set out in
I):;vm the agreement. Attached to the agreement was a schedule setting out

the assets belonging to the Company, and in the agreement there was
a provision by which David guaranteed that the timber on the limits
owned by the Company should run equal to the number of feet shewn
in the schedule. The agreement further provided that if the pur-
chasers failed to find the quantity of timber in the limits, and the
parties failed to agree on a settlement of such shortage, a committee
composed of three men, one named by each of the parties and a third
by those two so named, should make a finding, and their decision
should be final.

The action came on for trial before Mogrrisox, J., but before any evidence
was taken the question was argued whether under the agreement the
reference to arbitration was a condition precedent to the right of
action or whether the covenant to pay for any shortage and the
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covenant to refer to arbitration were independent, collateral morrison, 1.

covenants. The two clauses in question read as follows:

“Third: First party is to give a satisfactory guarantee to second party that
the quantity of timber on the different tracts of land as shewn by the
statement of the Fraser River Saw Mills, Ltd. Corporation, under their
statement of April 30, 1907, copy of which is attached hereto and made
a part hereof, is true and accurate, it being the intention and made
one of the conditions of this trade that the timber shall at least run
equal in quantity to the number of feet shewn in the attached
statement.

‘‘ Fourth: Second parties are to have until September 1, 1907, to cruise
and verify the figures on the attached statement of April 30, 1907,
regarding the quantity of timber on said various tracts, and in event
of all of the tracts, from a cruising or other verification, failing to reach
the quantity represented in the attached statement, first party is to
repay second party in just proportion that the amount of shortage
bears to the value of the total number of feet of timber estimated to
be on said tracts as appears in said attached statement bearing date
of April 30, 1907,

‘1t is further agreed that in event second party fails to find the quantity
of timber on said tracts represented by the statement of April 30, 1907,
attached hereto and said first party fails to agree on a basis of settle-
ment concerning such shortage, then and in that event an arbitration
committee composed of three men, one named by each of the respect-
ive parties hereto, and the two thus named agreeing on and naming
a third, which arbitration committee will and shall have full power to
settle the matter regarding shortage, and whose action and decision
in the matter shall be final.

‘*In event the two parties so named as the arbitration members fail for
any reason to agree on or name a third party within thirty days after
their appointment on the committee, then and in that event the judge
of the District Court of New Westminster, District of British Columbia,
shall name the third party, and decision by any two of said Committee
above referred to shall be considered and treated as the decision of the
whole and accepted as final.”’

Held, on appeal, per MacpoxarLp, C.J.A., and GaLurHER, J.A., that ag the
covenant to pay for shortage, and the covenant to refer to arbitration
were independent collateral covenants, the reference to arbitration was
not a condition precedent to the bringing of an action.

Per MarTiN, J.A.: That as the clause referring to arbitration contained
no operative words, the Court could not supply them.

Per Irving, J.A. (dissenting): That the contract contemplated that, if
there arose any dispute as to the shortage, the reference to arbitration
was to be a condition precedent to a cause of action.

Held, also,that the plaintiff should have the costs thrown away by reason
of the abortive trial.

1909
Dec. 4.

COURT OF
APPEAL

1910
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APPEAL from the judgment of Morrisox, J., in an action
tried by him at Vancouver on the 3rd of December, 1909. The

_ facts are set out in the headnote and reasons for judgment.

Davis, K.C., and Pugh, for plaintiffs,
Bodwell, K.C., and Reid, K.C., for defendants.

4th December, 1909.

Morrison, J.: One of the inducing elements of the agreement
of sale as appears by paragraph 3 is the condition that the
timber shall at least run equal in quantity to the number of
feet shewn in the schedule which is incorporated in the contract.
The defendant fixed the quantity and represented it to be
correct.

But the plaintiff as a protection against possible or probable
misrepresentation—inadvertent, perhaps—or mistake made the
usual stipulation in transactions of this kind for an opportunity
to check up the accuracy of defendant’s estimate and provided
for the contingency of a shortage and of a failure of agreement
as to a hasis of settlement of that shortage. The contingency
eventuated.  Swift alleges he found a shortage and fixed his
estimate thereof at $250,000. He submitted his claim therefor,
which was repudiated. Then it was, I think, he should have
invoked the provisions in question. But, instead of so doing,
he brings his action, not on the contract as a whole, but for the
payment of a certain sum ascertained by himself.

The contract is in respect of the purchase price of a certain
asset. Tt is well known that in transactions such as the one
under consideration the quantities, areas, locations which in-
clude facilities for transportation and contiguity to the mills,
being susceptible of controversies, are always subject of adjnst-
ment.  And what was hargained for was the price of that asset
as adjusted.  And by whom adjusted? Not by the plaintiff,
nor yet the defendant, but as provided in the very inapt, inexact
and inartistic terms of paragraph 4. But, being a commereial
agreement in which hoth parties are on an cqual footing of re-
sponsibility for the terminology, it is not to be subjected to the
same method of construction which is applied to the forms of
contracts used, for example, by insurance companies, such as
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were used in many of the cases cited in argument, and which,
the Coourts being astute to safeguard the interest of the assured,
construe fortius contra proferentes.

T am of opinion that the words of paragraphs 3 and 4 contain,
in substance, one term, and, in their true character as intended
by the parties, having regard to the whole agreement, sufficiently
indicate the existence of a condition precedent, as contended by
Mr. Bodwell. Tt is not necessary that a resort to a reference
should be expressed in terms to be a condition precedent.
Braunstein v. Accidental Death Ins. Co. (1861),1 B. & S. 782,
31 L.J., Q.B. 17. I do not think such clanses in order to be
recognized need be labelled with the legend “This is a condition
precedent.” The present clause differs from the cases cited on
behalf of the plaintiff, where it was stipulated that the amount
of the loss is to be paid and that there is also a collateral pro-
vision that the amount shall be ascertained by arbitration. In
cases of that kind there is no condition precedent to the main-
tenance of the action: Viney v. Bignold (1887), 20 Q.B.D. 172
at p. 174, As was said by Sir Montague E. Smith in Collins
v. Locke (1879), 4 App. Cas. 674 at p. 689:

“The questions to be considered in clauses of this kind must be deter-

mined in each case by the construction of the particular contract, and the
intention of the parties to be collected from its language.”

Here we have a certain sum of money that must be ascer-
tained in a certain way. The ascertainment in that particular
manner is a condition precedent to the maintenance of an action
respeeting that sum of money. The clause was no doubt inserted
also for the laudable purpose of preventing the expense and time
involved in litigation such as is being now attempted.

The action will therefore be dismissed with costs. There
will he judgment for the amount admitted to be due in the
counter-claim with costs, without prejudice to a settlement of the
first disputed item. All proccedings to be stayed pending an
appeal.

The appeal was argued at Victoria on the 10th of Janunary,
1910, before Macvoxarn, CLJ.A., Trvrve, Marrry  and
Garviner, JJ.OA.

Davis, K.C., for appellants (plaintiffs): The clause provid-
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MORmISON, J. ing for a reference does not contain the all-important words,
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COURT OF
APPEAL

1910
Jan. 11.

SwirT
v.
Davip

Argument

“one arbitrator shall be appointed,” etc. A covenant to refer
to arbitration is not a cause of action; the arbitration must
have taken place before there is a cause of action. There has
been no arbitration held here, and consequently no cause of
action has arisen, because no amount has been fixed as due.
The covenants here are two separate and independent covenants.
He referred to Scott v. Avery (1856), 5 H.L. Cas. 811 at pp.
841 and 848; Roper v. Lendon (1859), 28 L.J., Q.B. 260;
Dawson v. Fitzgerald (1873), L.R. 9 Ex. 7, (1876), 1 Ex. D.
257. The question is, does the one covenant standing alone
give a right of action: see Braunstein v. Accidental Death Ins.
Co. (1861), 31 L.J., Q.B. 17 at pp. 21 and 23; Viney v. Bignold
(1887), 20 Q.B.D. 172 at p. 174; Collins v. Locke (1879),
4 App. Cas. 674; Babbage v. Coulburn (1882), 9 Q.B.D. 235
Russell on Arbitration, 9th Ed., 51; Halsbury’s Laws of Eng-
land, Vol. 1, p. 445.

Bodwell, K.C., and Reid, K.('., for the respondents (defend-
ants) : We submit that the proper rule of construction to apply
here is to look at the whole of the agreement, and ascertain
from all its terms the spirit of the parties. The Roper v. Leon-
don case referred to is clearly distinguishable from this case,
and is on the ordinary clause referring to arbitration. We
agreed to pay the value of the shortage, if any, in the amount
of timber. When the amount of that shortage is fixed, then
the other party has to pay. He agrees that the amount of the
shortage is to be fixed by arbitration, and his covenant to pay
does not arise until that amount has been fixed. See Collins
v. Locke (1879), 4 App. Cas. 674 at p. 689; Braunstein v.
Accidental Death Ins. Co. (186G1), 31 L.J., Q.B. 17 at p. 22;
Edwards v. Aberayron Mutual Ship Insurance Sociely (1876),
1 Q.B.1 563 at p. 575, Here the agrecment was to pay the
amount of shortage and nothing else: Caledonian Insurance
Company v. Gidmour (1893}, A.C. 85; Edwards v. Aberayron
Mutual Ship Insurance Sociely, supra: Babbage v. Coulburn
(1882), 9 Q.B.D. 235 at p. 2365 Pompe v. Fuchs (1876),
34 L.T.N.S. 300 President, Elc., Delaware and Hudson Canal
Co. v. Pennsylvania Coal Co. (1872), 30 N.Y. 250 at p. 258.
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The parties intended the shortage to be adjusted by arbitration. MORRISON, J.
Dawis, in reply: The intention to be obtained is whether or 1909
not the reference was to be a condition precedent; or whether it Dec. 4.

was in such a state that either party could recede from his ——
position. The two covenants are separate and distinet; the C;)S::A?,F
second being only a collateral covenant to refer. We also g5

submit that we are entitled to the costs thrown away by the

Jan. 11.
objection of the defendant, if it should transpire that he was —
wrong in his eontention. S‘ZIFT

Bodwell: This is not outside of the usual rule; it is not a  Davp

case of postponement of the trial.
Cur. adv. vult.

11th February, 1910.

Macpowarp, C.J.A., concurred with Garriuer, J.A. MACDONALD,
' C.J.A.

Irving, J.A.: T think the learned trial judge reached the
right conclusion in his construction of the contract that there
were not two separate agreements, viz.: one to pay, and another
to refer to arbitration if the parties agree to adopt that method
of ascertaining the amount. '

The contract, read as a whole, econtemplates the payment of “a
just proportion” to be ascertained in the event of a failure to
agree on a basis of settlement by arbitration. In short, if there
is a dispute, the arbitration is to be a condition precedent to any
cause of action. [RVING, 7.4

I would dismiss the appeal.

As to costs thrown away, I agree that the parties should have
raised this as a question of law (rule 286), and the plaintiff
being right (as the other judges have found) the trial should
have proceeded. It would have gone on, had not the defendant
insisted upon this objection. The defendant ought, therefore,
to pay forthwith the costs thrown away.

Marrix, J.A. ¢ Before entering upon the consideration of the
construction of the covenants under the alleged agreement to
refer to arbitration, the preliminary question raised must be
decided, viz.: Is there, in reality, any agreement to refer at all?
The appellant takes the ground that certain essential words have
been omitted by the partics and the Court cannot supply them

MARTIN, J.A,
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and therefore the agreement fails for uncertainty. This point
struck me at the hearing as veing a serious one, and the more 1
have considered it the more T am satisfied that we cannot do so.

- No case has been cited where the Court has gone to any such

length nor can one, I think, be found, and in my opinion, it
would be undesirable for us to attempt to do so and thereby
establish a dangerous precedent. This is not like a case where

two intentions may fairly be open, as in McGregor v. Canadian

Consolidated Mines Lid. (1907), 12 B. C. 116, 873, 2 M.M.C.
4285 wherein, as | remarked, the Court went as far as it dared
to go, but a case where no intention at all, either imperative or
permissive, is made manifest by the parties.

Such being my view, it is wholly unnecessary to discuss other
aspeets of a contract which has no operative existence as regards
this appeal, which, I think, should be allowed.

Garriaggr, J.A. 0 This is an appeal from the judgment of Mr.
Justice Morrison, rendered on the 4th of December, 1909, The
question turned on the interpretation of certain elauses in an
agreement entered into between the plaintiffs and defendant
on the 15th of July, 1907, for the purchase of certain timber
lands, mills, and mill properties, and more particularly as o
the interpretation of clause 4 of the agreement.

In opening, M. Daris pointed out that paragraph 2 of elause
4 was defective, and in order to give it effect we should have to
read in operative words after the word “hereto” in the seventh
line, and that the Court should not read in such words, and as
it stood the clause was void for uncertainty. Tn the view T
take of the case on the other point, T have not considered this
objection, and make no finding thereon.

Clause 3 of said agreement provides for a gnarantee that the
timber on the different tracts of Tand sold by the defendant to
the plaintiffs will at Ieast run equal in quantity to the number
of feet shewn in a statement attached, which statement is made
a part of the agreement. This statement shews the number of
feet guaranteed, and the price to be paid for same to be 50 cenis
per thousand.

Clause 4 of the agreement is divided into two paragraphs
[ Already set out].
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In their statement of defence the defendants set up in effect MORRISON, J.

that the reference to arbitration provided for in paragraph
2 of the 4th clause was a condition precedent to the plaintiffs’
right to bring an action, and upon the case coming up for
trial it was agreed by counsel for both parties that this question
should be argued before going into the evidence. At the close of
the argument the learned trial judge gave judgment maintain-
ing the defendants’ contention, and from that judgment the
plaintiffs appeal to this Court.

I think it was practically admitted by counsel for the defend-
ant that if paragraphs 1 and 2 in the 4th clause of the agree-
ment were independent and collateral covenants, he could not
succeed in his contention. TIn any event that is the coneclusion
I have come to. T adopt the language of the Lord Chancellor
in Scott v. Avery (1856), 5 H.L. Cas. 811 at p. 847, as
follows :

“ The general policy of the law is that parties cannot enter into a contract

which gives rise to a right of action for the breach of it, and then withdraw
such a case from the jurisdiction of the ordinary tribunals.”

And further: .

“ But surely there can be no principle or policy of the law which
prevents parties from entering into such a contract as that no breach shall
oceur until after a reference has been made to arbitration.”

That seems to me to be the true principle upon which to
proceed in this case. I have been unable to find any authoritics
in the more recent decisions which question that principle, and
in fact in a number of subsequent cases where Scott v. Avery
is referred to, it is quoted with approval.

Mr. Davis cited Roper v. Lendon (1859), 28 L.J., Q.13. 260.
This seems to me to be a case in point. There the action was
on a policy of insurance, one of the terms of which was that
the insured should, within 15 days after loss, deliver particulars
of loss to the company ; another term being that if any dispute
should arise between the insured and the company touching the
loss or damage, such dispute should he referred to arbitration.
The first term was held to be a condition precedent, but the
second was not. The second term appears to me to be on all
fours with the second paragraph in clause 4 of the agreement.

In the case of Dawson v. Fitzgerald (1873), T.R. 9 Ex. 7T

)
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Lord Bramwell, in a dissenting judgment, held that a collateral
agreement to refer is no answer to an action on an independent
covenant to pay money, and this finding was upheld on appeal :
See (1876), 1 Ex. D. 257.

The case of Braunstein v. Accidental Death Ins. Co. (1861),
31 L., Q.B. 17, is in my opinion distinguishable from the
present case. In this case the parties had contracted to pay
such sum as should appear just and reasonable and in proportion
to the injury received, such sum to be ascertained in case of
difference or dispute by arbitration. We find no such provision
in the present case.

The same can be said in the case of Viney v. Bignold (1887),
20 Q.B.D. 172. The words of the contract sued on in that
case being express that the insured should not be entitled to
commence or maintain any action until the amount of loss
should have been referred and determined.

Again, in the case of Babbage v. Coulburn (1882), 9 Q.B.D.
235, it was held that there was only a covenant to pay what

~should be ascertained by valuers, and the terms of the contract

warranted that finding.

Mr. Bodwell contended that the separate paragraphs in clause
4 did not contain separate and independent covenants, but must
be read together in order to arrive at the intention of the parties,
and so read, the two paragraphs constitute one covenant, and
that until paragraph 2 had been complied with by reference to
arbitration, no right of action accrued to the plaintiffs. In
support of this he cited the case of Caledonian Insurance Com-
pany v. Gilmour (1893), A.C. 85. In that case there was first
an agreement to refer to arbitration, and secondly, an express
stipulation that the insured should not be entitled to commence
an action at law until the amount should have been awarded.
The only contract on the part of the company to make any
payment is a contract to pay an amount ascertained in a
particular manner, and this is within the second principle laid
down in Scott v. Avery, supra. Did these conditions pertain
to the present case, I would have no difficulty in arriving at a
conclusion, but I will shew later where I think they do not.

Mr. Bodwell also cited the case of Edwards v. A herayron
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Mutual Ship Insurance Society (1876), 1 Q.B.D. 563, but MORRISON, J.
that case is, 1 think, distinguishable from the present. In 1909
that case, by article 39 of the Articles of Association of the  Dec. 4.
Society, it was provided that no member should be allowed to T oomn or
bring any action or suit for any claim except as provided in the ppgar
articles of association of the Society ; and Article 83 provides for
the method of adjustment of loss. It was there held that the
promise of the Society is to pay an indemnity as settled nnder
Article 83, and not otherwise. S“’;”

In all these cases cited by Mr. Bodwell, it will be seen that  Davip
there ig an element not present in the case at bar, and that none
of them are inconsistent with the principles as laid down in
Seott v. Avery, supra.

The case of Pompe v. Fuchs (1876), 34 L.T.N.S. 800,
would seem to be somewhat at varianece with the principles laid
down in Scott v. Avery and Dawson v. Fitzgerald, supra, but
as the Court did not refer to those cases and the report seems
to be somewhat meagre, I do not think it would be safe to assume
that the judgment proceeded upon any dissent from those
principles, but rather upon the particular terms of the contract.

I think, however, from all the cases referred to and which I
have been able to find upon the subject, I am safe in concluding
that the law is that where different clauses in an agreement
contain independent and collateral covenants, where a breach
of the covenant oceurs, the party aggrieved is entitled to bring
his action without reference to anything contained in any separ-
ate covenant, unless that covenant is made a condition precedent
by express terms, or comes within the second of the prineciples
laid down by the Lord Chancellor in Scott v. Avery, supra.

We have now to determine whether or not the separate para-
graphs in clause 4 of the agreement contain independent and
collateral covenants. I have already referred to the fact that
the quantity of timber was guaranteed, and the price per
thousand fixed by the agreement, and | find these words in the
first part of clause 4:

‘“In the event of all of the tracts, from a cruising or other verification,
failing to reach the quantity represented in the attached statement, first
party [meaning the defendants), is to repay second party [the plaintiffs]

in just proportion that the amount of shortage bears to the value of the
total number of feet of timber estimated to be on said tracts.”

1910
Jan. 11.

GALLIHER,
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Now, supposing the clause ended there, does it contain a
covenant for the breach of which the plaintiff would be entitled
to bring an action, and which the Courts could deal with fully ?
I think it does. The amount of timber guaranteed is fixed ; the
price per thousand is fixed; the time for eruising is fixed; and
in the event of the cruise shewing a shortage of the amount
guaranteed, the defendant is to repay to the plaintiffs, what?
—the just proportion that the amount of shortage bears to
the value of the total number of feet of timber estimated to
be on the land. The moment the cruise shews the deficiency,
and payment has been demanded and refused, there is a breach
of the covenant which entitles the plaintitfs to be repaid certain
moneys, and these amounts are fixed by the proportion that
the shortage bears to the total value of the timber. It seems
to me there should be mno difficulty in a Court dealing
with this matter independently of the second paragraph of
clause 4. It may be that arbitration would be the more satis-
factory way of ascertaining this amount, but that is not the
question.

Mr. Bodwell nrged that it was necessary to read both para-
graphs of this clause together in order that we may get at
the Intention of the parties. Supposing we do read them to-
gether, it goes no further than to say that the intention of
the parties was to arbitrate. DBut can we say that it was the
intention of the parties that arbitration should be a condition
precedent to the bringing of any action? T think not. If
such had been the intention of the parties they could have very
easily used express words, either declaring it to be a condition
precedent, or declaring that the moneys to be repaid should
be such as would be found to be due by arbitrators, or general
words that would have brought it within the meaning of the
prineiple laid down in Seolt v. Avery, supra.

I therefore hold that the plaintiffs were entitled to bring their
action, and I would allow the appeal with costs, and grant a
new trial.

Mr. Davis asked us, in the event of the appeal being decided
in his favour, to consider the question of costs thrown away in
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the Court below. I think the plaintiffs should have the costs MorrIsoN, J.
thrown away by reason of the abortive trial. 1909

R . . Dec. 4.
Appeal allowed, Irving, J.A., dissenting.
’ COURT OF
APPEAL

Solicitors for appellants: Davis, Marshall & Macnesll. il
Solicitors for respondent: Bowser, Reid & Wallbridge. 1910
Jan. 11.
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WINTER v. THE BRITISH COLUMBIA ELECTRIC HUNTRE,
! .o xr T N C.1.B.C.
RAILWAY COMPANY, LIMITED. —_
: 1908
Negligence— Highway—Use of by street car company—Collision—Motor car  et. 12.
struck by tramcar—Negligence of driver of tramecar. —
COURT OF
Plaintiff’s motor car proceeding along the highway, got partly between the  APpEaAL

rails of the defendant Company, but owing to the condition of the

1910
road, was unable to get out of the way of an approaching tramcar.
On seeing his difficulty, the driver signalled to the motorman of the Feb. 11,'
tramcar to stop, which he endeavoured to do, but was unable to avoid WINTER

a collision in which the motor car was damaged. The trial judge v,
(Huxter, C.J.), gave judgment for plaintiffon the ground of negligence EIE;CT?L;C
on the part of the defendant Company in not having a car of the size Ry. Co.
which caused the collision equipped with air brakes, which would, he
held, have enabled the motorman to have stopped in time to prevent
the ecollision.

Held, on appeal, on the evidence (Irving, J.A.,dissenting), that there was
no negligence on the part of the motorman,

Per Marrix, JLA.: That there was no evidence to support the finding of
negligence in the Company’s not having the car equipped with an air
brake.

APPEAL from a judgment of Huxter, C.J.B.C., in an
action tried by him at Victoria in June and July, 1908. The

) . Statement
facts appear in the reasons for judgment on appeal.

Helmeken, K.C., and Peters, K.C., for plaintiff.
AL B MePhillips, K.C., for defendant Company.
6
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HUNTER, 12th October, 1908.
C.1-B.C Huw~ter, C.J. B.C.: I find it unnecessary to come to a con-
1908 clusion as to when the signal to stop was given by the chauffeur,
Oct. 12. a5 assuming the account, given by the defendants’ witnesses
" courr op [0 be correct, viz.: that it was when the tramcar was from 60
APPEAL  to 100 feet distant, I think even in that case the defendants
1910  must be held to blame inasmuch as the tramecar was not pro-
Feb. 11. Vvided with an efficient air brake, and there can be no doubt
that if it had been so provided the collision could have been
». avoided, as according to the evidence the car could have been
E]Lgl;.cg;xc brought to a stop in another 10 feet or so without the air brake.
Ry. Co. The so-called electric brake is not a brake at all; it consists
merely in reversing the current and is resorted to only in case
of sudden emergency, as to suddenly reverse, the current is
almost certain to damage the car, and therefore, as may be
imagined, is seldom resorted to. Now I do not by any means
intend to lay it down as a hard and fast rule that a tramway
company would be negligent in not providing an air brake for
all its cars; it may be that such a rule would be unreasonable
aunter, Where the car is light and easy to handle with a hand brake,
C.3.8.C. but I am clearly of opinion that it is negligence to operate
a car of 15 tons weight on a much travelled route with fairly
stiff gradients, without an efficient air brake, as was done in

the present case.

If necessary the pleadings may be made to conform to the
evidence: Gough v. Bench (1884), 6 Ont. 699 ; Stilliway v. Cor-
poration of City of Toronto (1890), 20 Ont. 98; Piche v. City
of Quebec (1885), Coutlee’s Sup. Court Digest, 1448.

Judgment for the plaintiff for $400 and costs.

WINTER

The appeal was argued at Victoria on the 13th, 14th, 17th
and 18th of January, 1910, before Irving, MarTiN and
GaLvier, JJ.A.

A. E. McPhillips, K.C., for appellant (defendant) Company.
Helmcken, K.C., and Peters, K.C., for respondent (plaintiff).
Cur. adv. vult.

11th February, 1810.
Irving, J.A.: The plaintiff claims damages for injuries to
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his automobile caused by the negligence of the defendants’
servants on the 28th of February, 1908, by carelessly and negli-
gently driving an electric tramecar belonging to the defendants,
whereby his automobile was injured.

The questions raised by the pleadings were as follows:
Was the defendants’ servant negligent? Was the plaintiff’s
servant, the driver of the automobile, guilty of contributory
negligence? Assuming that the defendants were guilty of
negligence, could the plaintiff’s servant, if he had taken reason-
able care, have avoided the consequences of the defendants’
negligence ?

The second and third of these are easily disposed of. With-
out going into the facts in detail, T have arrived at the conclu-
sion that the plaintif’s servant was not guilty of negligence in
any way, nor did he omit to take reasonable care.

I wish to say, in answer to a contention made in argument,
this, that a man driving a trap or motor car, is not bound by
law at all times and in all circumstances, to keep to the left-
hand side of the road. That rule is designed to prevent col-
lisions, and it is an excellent rule to observe, but merely because
a man happens to be on the wrong side of the road, that is not
negligence per se; he is not to be run down with impunity by
any vehicle that is on its proper side of the road.

Then the question is, Was the defendants’ servant guilty of
negligence? I think he was, and the evidence seems to me to
be very strong against him.

The defendants’ car, bound for Esquimalt, left its starting
place in Victoria a little bit late. The conductor in charge was
Blake, the motorman was Cummings. The time allowed to
make the run, something over four miles, is 2214 minutes; the
maximum limit within the City is 10 miles on hour. Where
the track of the tram line crosses the E. & N. Railway, a stop
is usually made, and I think it was made on this oceasion. The
accident took place 100 yards west of James street, and there-
fore some distance west of the railway crossing. At the railway
crossing Blake left the duties of conductor to be performed by
another man, and he himself took in hand the driving of the
car, and proceeded towards Esquimalt. He held the position
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till the accident took place, after that, Cummings again took
charge.

The plaintif’s automobile was coming from Esquimalt. It
was being driven by a young man—Hooper—a man of some
experience in driving motor cars. On his left hand, alongside
of him, sat a passenger, Cotter by name. In the back seat were
two ladies, and between the ladies and back of Cotter sat
Hammond. Te sat on a chair facing forward, so that Hooper,
Cotter and Hammond were all in a position to see what took
place. Cotter and Hammond were examined on commission in
Winnipeg, and I regard them as disinterested witnesses.

Before the tramear was in sight, the automobile was running
on the road, altogether off the track. After the car came into
sight, the antomobile was put across the tram line, that is to say,
with its right hand wheel inside of the northern rail and the
other wheel still on the highway. It was run some yards in that
way, when Hooper, thinking it time to get off the track, en-
deavoured to get off into the highway, but owing to the height
of the rails, or the badness of the ground, or perhaps for both
reasons, he was unable to do so. He made three attempts, and
failed. He then stopped his car, got up from his seat behind
the steering wheel, stepped out from under the hood with his
foot on the running board, and held up his hand, well out from
the car as a signal to the driver of the approaching tramcar
that he was m difficulties. He then returned to his seat behind
the steering wheel and endeavoured to back the car off into the
road, but failed, he then closed off his engines, and then he and
those in the car sat waiting for the electric car to stop.

Now, in weighing evidence the verbal statements of witnesses
are by no manner of means the only thing which should guide a
judge, the consistency of their verbal statements with the acts
done by them is an excellent test of the bona fides of their
statements, and the deliberateness with which Hooper seems to
have acted in stopping his car and giving the signal, indicates
much more strongly than any words can testify the fact that
in his opinion he had given warning in plenty of time, and the
fact that he and Cotter and Hammond sat there till the car was
almost on top of them, shews that they three believed that that
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signal had been given in sufficient time to enable the motorneer
to bring his car to a stop without running into them. The car,
however, continued to come forward. When it was within 10
feet of him, Cotter, seeing the wheels skidding and the car
sliding on the rail, jumped into the road. Hooper at once fol-
lowed him. It is abundantly clear from the evidence of Cotter
and Hammond that Hooper did indeed follow him at once. It is
contradicted by the witnesses for the defence, but having regard

to the evidence of Cotter and Hammond, as well as Hooper, and -

the natural inclination of a man to save himself, T believe the
statement of Hooper on that point, although I do not think very
much turns on it.

As soon as the collision had taken place, and the people in the
~ automobile were out on the road, another thing took place which
satisfies me of the bona fides of the belief that the signal had
been made in plenty of time, and this is that those in the motor
car immediately charged the driver of the tramecar with negli-
gence, asking him why he had not stopped as soon as he got the
signal. These verbal facts I regard as giving weight and force
to Hooper’s evidence. Here, in effeet, we have a declaration
from all in the automobile that they were satisfied with the
precautions taken by Hooper.

The automobile had been pushed back into the highway and
damaged. The defendants suggested the damage was slight
because the blow was slight, but on the other hand we know the
blow was sufficient to force a three ton car back across a rail
which the driver had vainly attempted to cross.

I take it, however, that the contention of Mr. MePhillips is
correct, that if the tramcar had another 10 fect or so to go the
car would have been brought to a stop, and the collision would
have been averted. It is just the difference of 10 feet upon
which this case turns. The plaintiffs claim throughout was
that if the effort to stop had been made 10 feet earlier than
it was made, the accident could not have taken place. That
was the contention put forward at once on the roadway, im-
mediately after the accident, and that has been the contention
throughout. It is to that particular time, viz.: when the signal
to stop was first given, that one should direct one’s attention in
ascertaining whether the driver of the tramear was guilty of
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negligence or not. The crux of this case is not what was done
when a collision was inevitable, but did the tram driver take care
in slowing his car when the signal was first given ¢ Hooper says
he held out his hand “for a minute, at any rate, quite a while.”
Hammond says: “He kept on signalling.” And Cotter: “He
waved his hand up and down at the street car.”

The trial took place before the Chief Justice, who, instead of
dealing with the question of the negligence of the tram driver,
Blake, came to the conclusion that assuming the account given
by the defendants’ witnesses to be correct, namely, that the
signal was not given until too late, namely from 60 to 100 feet,
that in that case the defendants must be held to blame inasmuch
as the tramcar was not provided with an efficient air brake,
and he directed the pleadings to be amended accordingly. I
agree with the Chief Justice that assuming that that was the
distance at which the signal was given the defendants’ car was
not properly equipped, and if I were on a jury I would probably
add as a rider to the verdict that the Company ought to be
required to equip their cars with air brakes, but I do not see in
this evidence sufficient to say that air brakes are absolutely
necessary. The Chief Justice found that the tramear was in-
efficiently equipped, and in my opinion that is right, if we
accept the story as told by Blake. But that does not seem to me
to be the point.

If the tramcar was being driven at the rate of speed they
on board it say it was, and if they got the signal as they say
they did at some 70 feet from the place where the automobile
was standing, I think the car was defectively equipped.

But I do not accept their story, and I think the proper ground
to rest a decision on is that raised by the pleadings.

Now, having seen the deliberate movements made by those
on board the automobile, and the confidence with which they
awaited the result that they would expect naturally to follow
from the giving of the signal to stop, under these circumstances,
let us step into the front vestibule of the defendants’ car.
Driving, whether out of that joyousness of heart which so often
precedes a catastrophe, or because it was his duty to do so
seems to me immaterial (because he is a qualified driver), we
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have Blake. On his right, Cummings, an employee of the
defendant Company; to the right of him again, a man named
Duncalfe, also in the employ of the Company, but not called
as a witness. On the left of Blake, Mr. Bullen and then Mr.
Shaw. These two last named are partners in a photographic
business, and gave evidence on behalf of the defendants. Mr.
Shaw seems to have had his sympathy for Blake aroused by the
fact that all the people in the motor car had charged him with
neglect of duty. He felt that the man was in the right, and
that with all the people in the automobile against him it was
only fair for him to assist Blake to keep his job. That is quite
right and fair and plainly expressed. It is natural that he
should sympathize in that way with Blake, but we must remem-
ber that it was sympathy for Blake that made him offer himself
as a witness. Later on he took an active part in the preparation
of the testimony. Mr. Bullen seems to be made of sterner
stuff, and apparently did not take the same interest in the
preparation of the defendants’ case that Mr. Shaw seems to
have taken.

That night, immediately after the accident, Blake prepared a
report for the Company which is as follows, so far as material,
although some comment was made on the parts that I have
omitted :

‘“Ag Car No. 70 was running along the Esquimalt road this afternoon,
and approaching James street, an automobile was seen coming towards
us, and about 200 yards away. The automoved from the road on to the
car track to pass a vehicle. The driver of the auto seemed for some reason
unable to drive on to the roadway again.

‘“ The car[that is his own car I take it] was now about three car lengths
away and slowed down.

‘“ When I noticed the difficulty of the auto I used every means to stop,
but the rails were very slippery, and finding the brakes would not stop
the car I reversed the motors but could not avoid a eollision, which did
considerable damage to the automobile and some to the car fender.”

That statement was prepared by Blake that night. Cummings
signed it also, but, he explained in the box, more as a matter of
form than anything else. The document is the production of
Blake written for the information of the Company immediately
after the accident, and before he had gone over the ground,
and I infer, before he had consulted with Mr. Shaw or other
witnesses as to the evidence they were willing to give.
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Now, the length of his car was 42 feet. So his report amounts
to this, that he first saw the automobile some 600 feet away or
more; it was then on the road, but afterwards came across the
tram track; he observed the driver was not able to get it off
the track, although trying to do so; that when they were about
three lengths away—126 feet apart—having observed that the
driver was in difficulties, his car was slowed down, he then put
on the brakes and then reversed. Ile says nothing about any
signal being given, but to us who now know that a signal had
been given, the fair meaning of what he wrote was that the signal
was given when he was three car lengths away.

Now, at the trial a map was used which was prepared out-
side, that is, on statements made by witnesses, with a legend
on it stating “this is where the plaintiff’s automobile was when
it was first seen by us”; “this is where we were when we received
the signal to stop’ ; “this is where the plaintiff’s car was when he
gave the signal,” and so on. Maps and plans are most useful on
a trial, so that you can understand a witness’s testimony, but they
may be most mischievous things. It does not prove the things
to be as thereon represented. In this case it was used as the
exposition of the defendants’ case. It was not shewn to the
plaintiff’s witnesses. It shews, in this case, that the witnesses
had gone over the ground together and are now united in telling
one story. It may be that they would have told that story in the
same way if they had not gone over the gronnd together, but the
fact that they have gone over the ground together prevents a
judge from forming as good an estimate of the value of their
testimony as he would be able to do, if they had come in and told
their stories separately and without having prepared the plan
together. In this case, so far as I can see, there was no neces-
sity for a plan at all. The place was a straight line for some
hundreds of yards. After the preparation of this map there
was no great difficulty in Shaw and Blake being able to agree
as to distance, but I think what was done when the signal was
given is the vital point.

Now, Blake, when he went into the box, immediately pro-
ceeded, with the assistance of this map, to minhmize the state-
ments that he had made in his written report. Tle says that
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he first saw the motor car some 500, or possibly 520
feet off; when the automobile came on the track, they were
250 or 263 feet away; that when the automobile was on the
track he saw nothing wrong with it. He was very emphatic on
that, and I think that that statement on his oath makes his
evidence worthless. Ilis written statement was, “The driver
seemed, for some reason, unable to drive out of the roadway

)

again.” Ilis evidence in chief is as follows:

““Did you observe anything wrong with the . . . .? No, sir.

‘“ Beemed to be proceeding properly? Yes.

*“The Court: But Hooper says he made two or three ineffectual attempts
to get off the track? Yes. (This I take to be ¢ Yes, so I understand him
to say.”)

*“If you had been observing it closely you could have seen that he was
in trouble before he signalled ? He might be running along the rail; I
would not know that he was trying to get off.

““ McPhillips : Did you observe that he was trying to get off ? He could
not have been trying to get off but running along the rail.

“The Court: Did you observe him trying to get off? I would not
observe he was trying to get off the rail or that he was running along all
right.

¢ MePhillips: You did not observe? No.”’

e does not mention in his report anything about a signal,
but he says, “When I noticed the difficulty of the auto I used
every means to stop.” Ilis car was then three car lengths away,
1.e., 126 feet. ‘

At the trial he says that the signal was given when he was
70 feet away.

“I was 60 feet away when I saw the car stop, and I then reversed the
motors.”’

“It was when I got the signal that I reversed the motors—70 feet.”

Now, that is quite a different story from the story told in
the report, and it is told by a man who is untruthful, and the
doctrine contained in the maxim Falsum in uno falsum in
omnibus is a fair one to adopt.

Faith in a witness’s testimony cannot be partial or fractional.
Where any material fact rests on his testimony, the degree of
eredit due to him must be ascertained, and according to the
result his testimony should be credited or rejected.

In reading the evidence, 1 have reached the conclusion that
none of the other witnesses saw the signal when it was first
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given. As already mentioned, it was a prolonged signal, given
by Hooper standing up, or, as Blake says, “[ As] he stood up
and reached out and [as] he lent over the side and waved.” The
witnesses for the defence, other than Blake, only saw his hand
outstretched after he had resumed his seat.

In that way there was an apparent conflict of testimony as
to how he gave the signal. There is in truth no conflict because
they, the witnesses for the defence, other than Blake, did not
notice his out-stretched hand till he had regained his seat. They
are speaking of what they saw—the end of the signal; Blake,
Hooper, Hammond and Cotter, of what had been done in the
earlier part of the signalling.

It was during this period, namely, when Hooper had his foot
outside on the running board that Blake was negligent in not
applying his brake. He waited expecting Hooper would be
able to get off. He says, “I did not know how long the trouble
was going to last.”

Blake, being the driver, it was his business to be on the
look-ont. The others were not attending; they had no reason
to attend. The evidence shews that Mr. Shaw had his attention
diverted from the car for a considerable distance. He says
that he saw the car come on the track when about 263 feet apart.

“The next thing I observed was that he was quite close to us, 60 or 80
feet, it gave me a start he was so close. I heard the man say throw in
the reverse. I was taking no interest in the matter, only the man held
out his hand, and then of course I was all interest.”

Now, what took place was this, that the man held out his
hand for some little time, and Shaw saw the last of the signal,
probably just as he was resuming his seat, and it was just the
failure of the driver of the electric car to act when he received
the first signal that made the difference of ten feet of space
required to avert a collision. Mr. Shaw practically says that
this is correct because he said: “If the motorneer had any
intimation, or anything different—he would have reversed
before, because it was so short a distance.”

So too with Cummings. He says that he did not see the
automobile till when within 60 or 70 feet; it was then stopped;
“and I told the motorneer to throw in his reverse.” Shewing
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that he too felt the shock experienced by Shaw. This was just FUNTER,

about the time the signal was given. e
Bullen says he saw the car 100 yards away when it was 908

running on the road: ' Oct. 12.

‘I saw him attempt to get out from between the tracks, but he was too COURT OF
near the rail and could not do it; the result was that his car skidded; he  aprpEAL
then held up his hand. It wasover 50 feet when he held up his hand. Eﬁ
It appeared to me that all he did was to lift up his hand as he sat in the Feb. 11
geat.”’ St

The motorneer did not reverse till he got the signal. Bullen wyres
only saw him try to get off once. Now, we know that he tried B C.
to get off three times. T infer from this that Bullen’s attention Evrectric

. . Ry. Co.
was not coneentrated on the automobile the whole time.

On the one hand we have deliberate action, followed by con-
fidence as to the result of the precautions taken, a charge of a
particular act of negligence made at once and adhered to
throughout.

On the other, we have haste—first one remedy and then
another, a deliberate statement in writing placing the distance
at 126 feet—admitting the case advanced by the plaintiff ;—then
a different statement reducing the distance to 70 feet at the
trial.

1t is clear to my mind that Hooper did everything that was
right and proper and that the motorman did not (a) either see
the signal when it was first given; or (b) if he did, he did not
act upon it with that degree of promptness that he should have,
and that in either case he was guilty of negligence.

IRVING, J.A.

MarTiv, J.A.: This is an appeal from the judgment of
Chief Justice Hunter, sitting without a jury, in favour of the
plaintiff, and the judgment of the learned judge is based upon
the fact that he holds the “defendants must be held to blame,
inasmuch as the tramecar was not provided with an efficient air
brake, and there can be no doubt that if it had been so provided

.. ) MARTIN, 1.A.
the collision could have been avoided,” ete., ete.

On the argument before us, the respondent did not attempt
to uphold the judgment on this ground because there is ad-
mittedly no evidence to support the finding and, therefore, the
case 1s not in this respect even within Warmington v. Palmer
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HUNTER,  (1901), 8 B. C. 344, (1902), 32 S.C.R. 126, where evidence
“IP% was adduced in the attempt to prove that the defendant had
1908 1ot provided machinery of a type which a reasonably prudent
Oct. 120 1an would adopt as safe and efficient.
COURT OF But the respondent did urge that the Company was not ab-
APPEAL  golved by sub-section (b.) of section 12 of Cap. 63 of the Victoria
1910 Electrie Railway’s Act of incorporation, 1894, from its liability
Feb. 11. to the public to repair after 90 days because of some expressions

which were cited to us from Hartley v. Rochdale Corporation

WiNTE . -
Tt (1908), 2 K.B. 594; 77 L.J., K.B. 884. That case, however,
Eﬁcg{;w does not assist the plaintiff and has no application to the present,

Ry. Co.  because there was a finding of negligence caused by improper
performance of authorized work, but here there is no evidence
at all of any negligent acts in that particular on the part of the
Company, and therefore it must be assumed that its acts in that
respect were originally unobjectionable and continued so to be
till after the termination of the statutory period.

It had been my original view, seeing the case failed on these
two points, that it should be sent back for a new trial on the
ground that the learned judge had misdirected himself, but, on
further consideration, I have reached the conclusion that it will
not be necessary to do so in this case because, on what I regard
as the essential particulars, there is so little real conflict of
evidence that the facts are unusually clear, and I feel competent
on them to dispose of the matter as it stands before us and

MARTIN, J.A.

thereby save the parties further unnecessary expense. Were the
case not so clear, however, I should prefer to adopt the course of
sending it back for a new trial.

Viewing the case on the facts then, T do not think it necessary
to depart from my usnal practice not to attempt to here fully
canvass the lengthy evidence but simply to say briefly that I
find it impossible to hold the defendant Company guilty of
negligence and that I regard the case as one of inevitable
accident.

Judgment, therefore, should be entered for the defendants
and the appeal allowed.

GaLLiHer,  OALLIHER, J.A.: This is an appeal from the judgment of
J4 (Chief Justice HUNTER, sitting without a jury.
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The action was brought to recover damages from the defend-
ant Company by reason of their negligence in operating a car
on their line of street railway between the City of Victoria
and Esquimalt on the 28th of February, 1908, by which the
plaintiff’s motor car was damaged. The negligence complained
of was the improper driving of the electric ear by the servants
of the defendants, and the failure to stop their car when sig-
nalled by the plaintiff’s chauffeur in charge. The defendants
denied the negligence complained of, and further set up that it
was inevitable accident, and in any event the plaintiff was
guilty of contributory negligence.

The case was partly tried on the 26th day of June, was
adjourned and continued on the 8th and 9th days of July, 1908,
and judgment given on the 12th of October, 1908, for the
plaintiff for $400 damages, and costs.

The learned Chief Justice made only one finding of faet,
viz. : that the defendants were negligent in not having their car
equipped with an air brake, and if it had been so equipped the
accident could have been avoided, with leave, if necessary, for
the pleadings to be made to conform to the evidence.

If this finding of fact is not supported by the evidence, or is
in law not sufficient to entitle the plaintiff to a verdiet, and T
think it is not, it is open to us to consider the whole case.

The only expert evidence as to the brakes is that of Mr.
Tripp, electrical superintendent of the defendant Company.
His evidence at pp. 275-6 of the appeal book is as follows:

‘“Now, dealing with the brakes, Mr. Tripp, what brakes are there on
this car? Well, for ordinary stopping purposes for passengers and so
forth, we have a Sterling geared brake,

‘A Sterling gear brake? Yes.

* Who are the makers of that? The Sterling Motor Company of—T have
forgotten, some place in the States.

*“Is that a modern brake? A modern efficient brake.

“ How old is that brake on 70? It was new when the car was built.

‘“In 1908? Yes, sir.

‘“ And the most modern Sterling brake? Yes; it has a leverage for two
brakes on it to make the leverage on the wheel from 1 to 14.

““ What other brakes are there on the car? The emergency brake, the
electric brake.

 How would you describe that? That brake is operated directly from
the controller. Being four motors under the car, the two motors work in
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opposition to the other two motors, which of course brings the car to a
stop.

“ Two pull against the other two? Yes.

““Independent of the trolley? Independent of the trolley.

““ 8o that if the trolley is off, the electric brake will work? Yes.

‘“What do you term the emergency? Emergency.

¢ Or electrical brake? It is the electric brake.

¢ And if the trolley is even off the rail, it will work? Yes.

‘ Four motors? Yes.

“The Court: Within what distance will that brake bring the car to a
standstill when travelling say eight miles an hour, with the power off?
That depends on the rail condition. If it is a greasy rail of course it might
slide more.

“ Well, within what distance would you say? Well, it is very difficult
to say; I should say it would bring the car up forthwith, going 10 miles
an hour it would bring the car up within a car length.

““ The length of this car is what? Forty-two feet.

‘“ What is its weight? About 15 tons.

““Mr. McPhillips: When you say the length of the car, is that with a
dry rail on a level? Absolutely dry rail and on a level.”

Also at p. 277

“Mr. McPhillips: We will put the facts here: apparently this car
struck without a heavy impact, according to the evidence within 70 feet
here. What do you say about that as to the use of the electric brake? To
stop the car going 10 miles an hour in that time, with a greasy rail I don’t
think it could.

“The Court: Say eight miles an hour? No, I don’t think it would. I
think it would take three car lengths to stop with a very greasy rail.”

Also at p. 278:

“ Mr. McPhillips: As between the air brake, the hand brake and the
electric brake, which is preferable? In Victoria the electric brake is the
best, because it puts the wheels in opposition, and the air brake would
stop the wheels.

¢ And it would skid along them like a toboggan down the hill? Yes.

“ And then you claim you have proper brakes on the car? Oh, yes.

““And up to date? And up to date brakes in every respect.

“1 suppose you are familiar, Mr. Tripp, with other systems of cars?
Yes.

¢ In the Pacific Coast cities and elsewhere? Yes.

¢ And in view of all that, you state that the equipment is up to date?
We have an up to date equipment in every respect.”

Then there is evidence that the electric brake worked as both
plaintiff and defendants’ witnesses testify that after it was
applied the car slowed down materially, and was skidding just
before it came in contact with the plaintiff’s motor car, and all
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the evidence goes to shew that the electric car was almost stopped
when the collision occurred. There is nothing in the evidence
to indicate to my mind that had the car been equipped with an
air brake the accident could have been avoided, and in fact the
evidence rather goes to shew that the electric brake with which
the car was equipped would be more effectual in bringing the
car to a stop than an air brake.

Moreover, had the evidence shewn that the air brake would
have been more effective (which it does not) there is in law no
obligation on the defendants to equip their cars with the most
modern improved appliances ; but they must, to use the langnage
adopted by my brother Martin, in Warmington v. Palmer
(1901), 8 B. C. 344, furnish such appliances as a reasonable
man having taken reasonable precautions might reasonably
expect to be capable of acting efficiently and safely.

In my opinion, therefore, the verdict cannot be maintained
on the finding of the learned trial judge. There remain, how-
ever, for our consideration two questions: (a) Was there negli-
gence in the operating of the car by the defendants’ servants?
And (b) Was there contributory negligence on the part of the
plaintiff’s chauffeur? On the latter I have come to the conclu-
sion that there was not contributory negligence.

The learned counsel for the defendants, Mr. McPhillips,
cited various authorities on what does and does not constitute
contributory negligence, but in the view I take of this particular
case they are distinguishable.

Mr. McPhillips strongly urged that the evidence disclosed
that the plaintiff was guilty of contributory negligence by going
on the car track when he saw a car approaching (the track and
rails being in a muddy and slippery condition) and by running
his car on the wrong side of the road. Tt was not contended that
vehicles did not have the right to cross and recross and drive
along the car tracks, but that reasonable care must be used by the
drivers of same to get off the tracks when meeting or allowing a
tramear to pass. Of course, drivers of vehicles, while they
have the right to go on the Company’s tracks, cannot run into
danger recklessly, and then claim damages if an accident oceurs,
but what are the facts in this case as disclosed by the evidence ?
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It appears that during the drive on the day in question the
plaintifP’s chauffeur to avoid mud holes in the road (which the
evidence shews to have been in bad condition from recent rains)
had crossed and recrossed and driven along the defendants’
tracks and experienced no difficulty in doing so or in getting
on or off the track. This is borne out by the evidence of the
chauffeur and the witnesses Cotter and Hammond, who were of
the party being driven, and although it might have been wiser
for the chauffeur not to pull on the track when he saw a car
approaching, T cannot say that he should have had any reason-
able apprehension that he would not be able to get off the track
without difficulty as he had on previous occasions the same day.
Moreover, the evidence shews that he attempted to get off the
track at a safe distance, and his own evidence and that of
Cotter and Hammond, shews that the power on the motor car
had evidently lessened from some cause, probably the muddy
nature of the track which allowed the wheels to sink between
the ties at the time he attempted to get off, and the rail being
high at that point, when the wheel came against it, it would not
rise over it. I think the evidence shews that the chauffeur did
all he could to get his car off the track, and found himself in a
position out of which he could not extricate himself, and which
he could not reasonably bhe supposed to have anticipated, or
which was brought about by his negligence within the meaning
of the doctrine as laid down in the decided cases.

Now, as to the first question. There is some considerable
conflict of evidence as to distances, but I will narrow my con-
sideration of that down to the point where the chauffeur at-
tempted to get off the track. T have already held upon the
evidence that that was at a safe distance to avoid collision had
not something unforeseen happened. Up to that point it appears
to me that the motorman had exercised due care in operating
his car.

It is in evidence that close to James street on the Victoria
side he shut the power off and that when he came about 100
feet further, he started to put on the hand brake.

The evidence is as follows:
“Where were you on this plan when you shut the power off ? About
the figure A.
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““That is on the east side of James street? Yes.

“You threw the power off there. What else did you do in the way of
controlling your car? When I came about 100 feet further along I started
to put on the brake because I saw the motor car was on the rail then;
started to bring up slowly I had no idea that there would be any trouble,
they go off and on the rails so often.

‘“ Before you got to Dalton street you had applied the brake? Yes.

“To what extent? To ease the car down so that it would be under
control.”’

This evidence is corroborated by Shaw and Bullen, who were
riding in the front of the car beside the motorman and in a
position to see.

As to the distance the electric car was from the motor when
it got into trouble, for the defendants, Blake, motorman, says,
“About 60 feet”; Shaw, “About 70 feet”; and Bullen, “Over
50 and under 100 feet.” And for the plaintiff, Hooper, the
chauffeur, says, “About 225 yards”; Hammond, “Possibly a
couple of hundred yards”; and Cotter, “1 would think about
200 yards.”

I can readily understand how under circumstances such as
in this case there could be a considerable difference of opinion
as to this distance, but taking the plan filed (which is not
admitted as correct by the plaintiff and was drawn by Mr.
MeGregor, a duly licensed surveyor, and based on points indi-
cated to him by Blake, but which as to distance from the rock
to point “A” shewn on the plan must, T think, be taken as
correct) we find the actual distance from the rock to point “A”
to be only 507 feet, so that the evidence of the plaintiff’s
witnesses must be considerably out.

A point was urged by Mr. Peters that the witness Blake had
made three statements as to the distance—first, about 70 feet in
his examination for discovery; then about 60 feet, and again
three car lengths which the evidence shews would be about 105
feet. Assuming that the distance was 105 feet, which seems to
me nearer the mark than any, and I think the evidence warrants
that conclusion, did the motorman do everything that a reason-
able man could do to bring his car to a standstill and avoid the
collision? T think I must place more reliance on the evidence
of the motorman and those who were standing beside him (not
casting any reflection on the evidence of the plaintiff’s witnesses,

7
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who were not in as good a position to know) with regard to
what was actually done when he saw the motor was in trouble,
and got the signal from the chauffeur.

His evidence is as follows :

* When you got this signal, as you judge about 70 feet away from you,
what did you do onthe electric car? I reversed the motors, that is by
pulling back the reverse lever.

‘““ Previous to that what had you done? Previous to that I had shut the
power off.

‘ And then you say you reversed the power? Reversed the motors.

‘¢ And what is that done for? It makes the motors work in the opposite
direction.

‘“Is it the last resource? That is the last resource in case of an
accident.

‘“Had you got any sand in your box there? Yes.

“ Did you use any sand? Yes.

“When? When we got near the point of collision.

‘“ Where did you get the sand on, about? Somewhere about ‘C’
here.

““That is when you were within about 60 feet of the colligion, is it?
Yes.”

From this it would appear that he applied the sand almost
immediately after he threw on the reverse. Shaw, Cummings
and Bullen corroborate the statement of Blake, as to throwing on
the reverse.

Another point arises as to the speed at which the electric car
was travelling, and I think we must conclude from the evidence
before us that when the car was running free it was travelling
at about 10 miles an hour, shortly after applying the hand
brake to control the car it slowed to about seven miles an hour,
and after the reverse was thrown on and the sand applied, it
slowed very considerably, and was almost stopped when it hit
the motor.

The evidence also shews, in my opinion, that the motorman
was competent, and the evidence of both sides shews that no
one anticipated that the car would not stop until it was
almost upon the motor. This is borne out by the fact that no
one jumped from the motor until the car was within ten feet
of it, and that no one jumped off the electric car. In fact the
chauffeur and Cotter both say they did not anticipate a collision
until they saw the car skidding within ten feet of them, and I
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am of the opinion that but for the slippery condition of the rails
the accident would have been avoided.

Mr. Peters raised the further question of liability on the
ground of the failure of the defendant Company to keep its
road bed in proper repair, and quoted Hartley v. Rochdale
Corporation (1908), 2 K.B. 594, as an authority, but I think
he practically abandoned that contention later, but on perusal
of that case it will be found that it is not an authority in point
as there the judgment proceeded on the ground of misfeasance.

I am of the opinion that the defendants’ car was not running
at an excessive rate of speed ; that the motorman was competent ;
and that from the time he received the signal that the motor
car was in trouble, he not only did everything that a reasonable
man could be expected to do, but everything he possibly could
do to avoid the accident, and having already found that there
was no defect in the car equipment, I find there was no negli-
gence on the part of the Company. It seems to me a case of
inevitable accident.

I would, therefore, allow the appeal with costs.

Appeal allowed, Irving, J.A., dissenting.

Solicitors for appellant: McPhillips & Heisterman.
Solicitor for respondent: H. Dallas Helmcken.
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COURT OF REX v. WALKER AND CHINLEY.
APPEAL
o Criminal low—* Procedure’ — Commissions of assize — Abolition of—
1910 Bvidence—Circumstantial—Reference to by Crown counsel in opening—
Jan. 26. Afterwards found inadmissible on objection by defence—Omission of judge
to warn jury—Charge not objected to by defence—Non-direction—>Mis-
Rex direction—New trial —Dying declaration—Reply of counsel—Interpreter,

v.
WALKER AND
CHINLEY The abolition of commissions of assize is within the competence of the
Provinecial Legislature, the reading of the commission not being
“ procedure’’ within the meaning of section 91, sub-section (27) of the
B. N. A. Act.

In a trial for murder, counsel for the Crown in opening the case, directed
the attention of the jury to the blood-stained clothing of one of the
prisoners. It developed later in the trial that the witness capable of
proving the ownership of the clothing was the wife of the prisoner in
question, and she was not examined. The subject was not brought to
the attention of the jury in any other way, nor did the trial judge
refer to it in his summing up; nor was the charge objected to by
either side.

competency or unfitness of.

Held (Irving, J.A., dissenting), that the counsel for the Crown should
not have in his opening indicated evidence of such gravity which he
subsequently was unable to submit to the Court and jury, and that
omission by the trial judge to advise the jury to ignore the remarks of
counsel was non-direction, causing a substantial wrong within the
meaning of gsection 1,019 of the Code so as to entitle the accused to a
new trial.

The injured woman said to another Indian woman ‘ Fellows hurt me and
make me die,”” and to her father she said “I am going to die, hurry
up and get the priest’’; “Sure, I am going to die, hurry up and get
the priest for me.”

Held, that this was sufficient indication of apprehension of imminent
death and hopelessness of recovery to be admitted in evidence as a
dying declaration.

A “reply” of a Crown counsel under section 944 is not restricted to
answering matters dealt with by the prisoner’s counsel.

Where a witness, who is being examined through an interpreter, volun-
tarily makes a statement incriminating the accused, but which
statement is included in other evidence subsequently admitted, the
accused is not necessarily prejudiced thereby.

Held, on the facts (Marmin, J.A,, dissenting), that the objections taken to
the interpreter and his competency were not well founded.

Held, on the facts, and taking the judge’s charge as a whole, that there
had been no misdirection to the jury as regards the question of doubt.
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COURT OF

ORIMINAL APPEAL by way of case stated by MoRRISON, J., in APPEAL
an indictment for murder tried by him at the Clinton fall (1909) 1910
assizes, The facts, and the case stated appear sufficiently in the Jan. 26.

arguments and reasons for judgment. —

The appeal was argued at Victoria on the 5th, 6th, Tth and W ALEGR AND
17th of January, 1910, before MacpoNaLD, C.J.A, IRVING, CrinLeY

MARTIN and GALLIHER, JJ.A.

Henderson, for the accused: The assize was irregularly held,
in that no commission of assize was issued or read, as required
by common law, the Provincial law abolishing the reading of a
commission being ultra vires as applied to criminal trials. In
re Robert Evan Sproule (1886), 12 S.C.R. 140, while deciding
that no Dominion commission was necessary, yet did not decide
that a Provincial commission could be dispensed with. The
Dominion, not the Province, should make the change. The
result of the Provincial statute of 1899 was to directly affect the
procedure of the Court, and the reading of a commission of assize
is part of the procedure: Rex v. Curroll (1909), 14 B.C. 116.

The second ground of objection is that the Attorney-General,
in opening the case to the jury pointed to the blood-stained
clothing of the prisoner Chinley, and called the attention of the
jury to the fact that such clothing was there. He afterwards led
no evidence on the point, and it is submitted that it was his duty Argument
to do so, and his failure or omission in that respect had the effect
of prejudicing the minds of the jury against the prisoners. He
was bound to lead evidence on the point: Darby v. Quseley
(1856), 1 H. & N. 1; Stevens v. Webb (1835), 7 Car. & P. 60 ;
Rex v. Davis (1837), th. 785.

Further, the interpreter called by the Crown was objectionable
on account of his baving been before the Court several times on
eriminal charges, and all the telling evidence in the case came
through this interpreter.

There is not sufficient evidence to shew that, when the
deceased woman made her alleged dying statement, she knew or
felt she was dying. v

The Attorney-General in his reply, did not confine himself to
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the points discussed by counsel for the prisoners, but treated the
case as if he had addressed the jury first.

Maclean, K.C. (D.A.-G.), for the Crown: Section 1,019 of
the Criminal Code must be considered on these eriminal appeals,
and in this case it is submitted that no substantial wrong or
miscarriage has been occasioned. As to the abolition of
commissions, the Legislature had the undoubted right to do so,
and while dispensing with commissions may have incidentally
interfered with the procedure, still that does not render the
legislation nugatory.

In opening to the jury, counsel for the prosecution has the
right to indicate his line of evidence, but circumstances may
transpire which render impossible the production of certain
evidence, or make it inadmissible, as here, where there was
nothing to shew at the time that the woman by whom the fact
in question was proposed to be proved, was the wife of one of
the accused. In any event, she or her evidence was not connected
with the opening remarks of the Attorney-General, and the
incident, if it was ever noticed, evidently was entirely forgotten
by the jury and everyone else uuntil after the trial.  This is
where the effect of section 1,019 of the Code must be considered.
As to the admission of the witness Augustine’s evidence objected
to, there was no admission; the witness blurted out a remark as
she left the witness box, and the Attorney-General said he did
not want that information. In any event there was no harm
done to the cause of the prisoners.

On the question of the dying declaration, all the essential
elements are present here: see Rex v. Perry (1909), 2 K.B. 697.
The woman was in expectation of imminent death; all the sur-
rounding circumstances shew that she had no hope of recovery.

As to the order of addressing the jury in criminal cases, the
counsel for the Crown always has the right of reply, but
supposing after the evidence for the Crown is closed and no
evidence is put in for the prisoner, and counsel for the prisoner
sums up, then counsel for the Crown has the closing, or address
in reply ; but there are not two addresses by Crown counsel in
such circumstances, one on the close of the evidence and one
following that of counsel for the defence. The reply mentioned
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here means the address of counsel for the Crown on the whole courr or
case. This right is not confined to the Attorney-General when ATPREAL
acting in person, but also extends to any counsel instructed by 1910
him: see The King v. Martin (1905), 9 C.C.C. 871 at p. 384; Jan- 26.
The King v. Churles King, ib. 426. In attacking the charge of  Rex
the learned judge, consideration must be given to the whole g, o
charge, and its effect ; not isolated portions of the charge. If OCmmviey
the judge has made the matter clear on the whole, no harm has
been done the prisoner.

Henderson, in reply, cited Gott v. Ferris (1865), 15 U.C.C.P.
295 ; Sornberger v. Canadian Pacific R. W. Co. (1897), 24 A.R.
263; The Queen v. Gibson (1887), 18 Q.B.D. 537; The Queen v.
Theriault (1894), 2 C.C.C. 444 ; The King v. William Long Argument
(1902), 5 C.C.C. 493; Rex v. Bridgwater (1905), 1 K.B. 135;
The King v. Blythe (1909), 15 C.C.C. 225.

Cur. adv. vult,

26th January, 1910.

MacpoNaLD, CJ.A.: The reserved case consists of statements
of facts divided into paragraphs, but no questions are propounded
based on those facts, and the Court is therefore left to infer the
question of law under each paragraph of the reserved case from
the facts stated in the paragraph. This is not as it should be.
In this case owing to the fact that the condemned men have MACDONALD,
been sentenced to death, it is desirable that we should dispose  C-J-A-
of the case without delay, otherwise we should have sent the
reserved case back to be properly stated.

The first question reserved relates to procedure. It was
urged on behalf of the prisoners that as a commission of assize
was not read at the opening of the Assize Court at which these
men were tried and convicted, the trial was therefore irregular
and illegal. It was not disputed that the Act of the Legislature
of this Province dispensing with the issue of commissions of
assize was intra vires, being an Act affecting the constitution of
the Court, and not practice and procedure ; but it was contended
that the reading of a commission at the opening of the Court
was, at common law, a necessary formality, and that this
practice was in existence in British Columbia at the time of the
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covrr or Union and was a matter of practice and procedure and, therefore,

AFPEAL . . . s ye g : H
TP since the Union, of Federal jurisdiction only; that Provincial
910 Jegiglation, although intra vires, which has the effect of inter-

Jan. 26.

“%- fering with practice and procedure in criminal cases must be

Rex  held to be ineffectual. In other words, that when the Province
WALK”E'R“Ddispensed with the necessity of a commission of assize and
CmiNLey  discontinued the practice of issuing such commissions, it did so
at the peril of rendering the holding of Assize Courts illegal by
reason of the impossibility of conforming to the practice above
mentioned, that is to say. the practice of reading a commission
of assize at the opening of the Court.

I cannot give effect to this contention. It is more reasonable
to hold that the practice and procedure in our Courts must
adjust themselves to the conditions which are brought about by
the lawful exercise of its authority by the Legislature, and
therefore that when no commission of assize is necessary, the
practice of reading a commission at the opening of an assize
must fall by the wayside. The question implied in the first
paragraph of the reserved case should be answered against the
contention of counsel for the condemned men.

The second question we are asked to pass upon arises under
paragraph 2 of the case. I gather that the question is this: The
Attorney-General, having made the statements and indicated the

macoonarp, blood-stained clothes as set forth in this paragraph, and having

CJ.A afterwards failed to prove them, was it non-direction or other
error in law on the part of the learned trial judge to omit to
direct the jury that the matters above referred to were not in
evidence and ought to be wholly disregarded in deciding the
guilt or innocence of the accused.

I had sowme doubt as to whether the omission to direct the
jury on the above mentioned occurrence is a question of law
within the meaning of section 1,014 of the Code, but as this
point was not raised by the Deputy Attorney-General, who
argued the case before us, and who is a gentleman of very great
experience in Crown cases, I have not considered the point
further than to refer to the cases of Rex v. Wong On and
Wong Gow (1904), 10 B.C. 555 and The Queen v. Sonyer (1898),
2 C.C.C. 501, both decisions of the Full Court. In the former it
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was held that non-direction on a point of law was ground for a courr or
new trial; and in the latter the circumstances were analogous to TR
those under consideration. Evidence in that case had been 1910
admitted and afterwards withdrawn, and although the jury was J2n- 26.
explicitly directed to pay no attention whatever to the evidence Rex

in question, it was nevertheless held that the jury should have >
been discharged and a new jury impanelled ; and this not having CuNLEY
been done, a new trial was ordered.

In this case, evidence of the most damaging character against

the accused was outlined to the jury by the Attorney-General.
There is no suggestion that he did not in good faith intend to
follow up these statements by the evidence itself, but he failed
because of the objection that the witness Mrs. Chinley was the
wife of one of the accused, and therefore an incompetent witness
against her husband. ,

These statements, opened to the jury, appear to have not been
afterwards referred to by anybody. That it was the duty of
the learned trial judge to explicitly tell the jury that the
statements complained of were not in evidence; that they must
endeavour to entirely free their minds from them, and from the
effect which the production of the blood-stained clothes had .
created, cannot be doubted.

I dissent entirely from the contention of the learned Deputy
Attorney-General that the statements and circumstances com- MACDONALD,
plained of were trivial, and not calculated to affect the minds of  c.r.a.
intelligent jurymen. On the contrary, I think that the
production in Court of these clothes, coupled with the declaration
that the stains on them were stains of human blood, was
calculated to have a most profound effect upon the jury.

But it was argued that we should not be giving due effect to
section 1,019 of the Code were we to order a new trial in this
case as “no substantial wrong or miscarriage was thereby
occasioned on the trial.”

If T am right in my belief that the statements and circum-
stances recited above, standing unexplained and uncommented
upon by either the learned trial judge or by counsel for the
Crown, and without the slightest warning to the jury that they
must not be considered, might, and probably would turn the
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COURT OF geale against the accused, then substantial wrong was done in
AEERE ot withdrawing them and clearly and explicitly warning the

910 ury against being influenced by them.
Jan. 26. It is true that this is not a case of wrongful admission of
Rex evidence in the strict sense of that termn. If it were, I apprehend
Warear anp Phat there could be no doubt that its admission would be fatal
CrNLEY o the conviction, but while it was not given the legal status of
evidence in the strict sense, yet coming as it did from the mouth
of counsel for the Crown, backed up by ocular demonstration by
the production of the blood-stained clothes, and remaining
uneliminated, and without explanation, direction or warning, as
appears from the reserved case, can it be treated as much less
calculated to do substantial wrong to the accused than would be
done by the actual admission of those statements in evidence ?
I think not. The principles enunciated in The Queen v. Gibson
(1887), 18 Q.B.D. 537, and numerous other cases lead me to the
conclusion that the conviction should be quashed and a new

trial ordered.

The question involved in paragraph 3 of the case is one
relating to the appointment of the interpreter and manner in
which he performed his duties. Objection was taken to this
interpreter by counsel for the accused on the ground that he was
a person of criminal instinets and had several times been

wicoonaLp, committed to prison on serious charges, though it does not appear
.4 that he was ever convicted. Had the matter stopped there, I
do not think the question would have presented much difficulty :
but it goes further. The statement is made in paragraph 8 that
* the interpreter was “ objectionable.” It was, however, contended
by the Deputy Attorney-General that the language of this
paragraph was framed by counsel for the accused, and that the
learned trial judge probably meant no more by the word

»

“objectionable” than that objection had been taken by the
prisoners’ counsel as appears on pages 6 and 7 of the transeript
of the evidence, to which we were referred. With the consent
of counsel on both sides, though such consent was not necessary
to enable us to do so, we referred this paragraph back to the
trial judge for further explanation, which he gives us as follows:

“T certainly did consider the interpreter unsatisfactery. I think any
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interpreted evidence is unsatisfactory and to that extent objectionable.
I was, however, satisfied that this was the least objectionable or unsatisfac-
tory one available. I took Mr. Henderson’s use of the word objectionable
as being synonymous with being unsatisfactory and to a certain degree
unreliable. The interpreter certainly seemed to lack ordinary intelligence
and facility of expression. The evidence took a long time in recital. I
made no comment to the jury about the manner of giving or the degree of
reliability of this evidence, not desiring to interpose my own views thereof
after they had heard the preliminary discussion about him and after
hearing him and seeing his demeanour.”

I take this to mean that the learned judge during the course of
the trial became dissatistied with the manner in which this man
performed his duties, that he found him inapt; but there is
nothing to indicate that the interpreter had dishonestly performed
his duties, or had been guilty of misinterpretation of the evidence.

What should the learned trial judge have done under the
circumstances? It seems to me if he felt that the evidence was
not being truly interpreted he should, and I feel certain that he
would have at once stopped the trial until a proper interpreter
could be procured, and if one could not be procured in time to
proceed at that Court, have discharged the jury and postponed
the trial, and the fact that he did not do so, and that no objection
was taken by counsel for the accused after the interpreter was
sworn shews to my mind that no substantial wrong or mis-
carriage was occasioned by continuing the trial with this
interpreter.

I desire, however, to say that in my opinion it is the duty of
Crown officers to take greater care than seems to have been
exercised in this case to secure an interpreter whose character
and capabilities fit him for the very grave responsibilities of such
an office. It may be that the man chosen in this case was the
best or only one at hand. But that is not enough. No
reasonable trouble or expense should be spared, especially in a
capital case, to procure a safe and competent medium through
which the evidence shall reach the jury.

With regard to paragraph 4 of the case, it appears that the
witness Augustine, when about to leave the box, and after
counsel had finished with her for the time being, was noticed by
the learned trial judge to be muttering. He asked the interpreter
what she was saying. This brought out a statement from the
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COURT OF witness respecting something said by the deceased woman, Agnes,
APPERE 40 the witness, tending to incriminate the prisoners, and which
1910 4t that stage of the trial was not admissible. As the ante-mortem
Jan. 26.  gtatement of the deceased made to Augustine, which included
Rex the matter of evidence referred to in this paragraph, was
Wangen axp 2fterwards admitted, I do not consider it necessary to say
Cuiveey  more with regard to this paragraph than that it shews no ground
for relief, and is disposed of by my finding upon the next

paragraph of the case.

With regard to the fifth paragraph of the case, that relating
to the admission of the evidence of the witness Augustine of the
ante-mortem statements of the deceased woman, Agnes, I have
no doubt that that evidence was properly admitted, and that a
new trial should not be granted on this ground.

The sixth paragraph of the case was withdrawn by counsel.

With regard to the seventh paragraph of the case, it was
doubted by the Chancellor of Ontario in The Queen v. Connolly
and McGreevy (1894), 1 C.C.C. 468 at p. 489, that the order of
addresses of counsel was a question which could be reserved for
the opinion of the appellate Court. In my view of the facts of
this case it is not necessary that I should decide that point. I
find that no substantial wrong was done to the accused even if
it be assumed that the Attorney-General ought to have been

vacponarp, confined to what is strictly understood by the term “reply.” As

C.J.A o whether or not “reply” is to be interpreted strictly, or is to

be given a broader meaning covering matter which might have

been dealt with by counsel in summing up, I need not diseuss in

view of the conclusion to which I have come. In this connection

I want to point out that while it is now well-established that in

a proper case the Court will not refuse to grant a new trial in a

case of felony because counsel for the defence did not take his

objection at the trial, yet deliberate withholding of objection to

something which might be remedied at the trial if objection had

then been taken ought to be discountenanced, and where the

objection is one having reference to practice and procedure I

think that failure to take 1t ought, except under very exceptional
circumstances, to be an answer to a motion of this kind.

In paragraph 8 of the case we are asked to say whether or not
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several expressions used by the learned trial judge in his charge COURT OF
X - APPE
to the jury were misdirections. Looking at those expressions in

the light of the whole charge I do not think they were.

On my answer to the question involved in paragraph 2, and

1910
Jan. 26.
on that alone, I would quash the conviction and order a  Rex
v

new trial. W ALKER AND
CHINLEY

IrviNg, J.A.: Mr. Justice MORRISON, before whom the
prisoners were tried, and found guilty, reserved under section
1,014 of the Code, the question whether or not a new trial ought
to be granted or the prisoners discharged from custody for the
reasons set out by him in eight paragraphs.

Some doubts having arisen as to the exact meaning to be
attributed to the language used in some of the eight paragraphs,
a letter was written to the learned judge and his reply was
treated as part of the reserved case.

The assize was held at Clinton without any commission, and
the trial occupied two days. The Crown was represented by
the Attorney-General, the prisoners were defended by Mr,
Henderson.

The charge was that the two prisoners had murdered one
Agnes,an Indian woman. The evidence consisted of the medical
testimony, a great deal of Indian evidence as to the collateral
circumstances, and a dying declaration in the Indian language in
which declaration the deceased identified the accused as the VNG 7-A:
persons who had made the assault on her. The Indian language
throughout the trial was interpreted into English by one Louis
Tsan. What took place on his being called by the Crown to be
sworn as interpreter is thus set out in the case:

“‘ Louis Tsan called as interpreter by the Crown:

““Mr. Henderson : 1 will not have him for an interpreter.

“ Mr. Bowser: Who is the interpreter?

“Mr. Henderson : He has been in gaol several times, and been tried in
this Court House. This man hag been in gaol for burglary.

¢ Court : I do not suppose that affects his facility of speech.

“ Mr. Henderson : We have to have a man that we can depend on.

“Court : Well, the constable informs me that the only other inter-
preter he can get is a relative of Chinley. That is the only outside man
that can interpret. Who is she ? (referring to witness called).

¢ Mr. Bowser : She is the one that found the body.
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““Court : For that matter, you could raise a suspicion about any
interpreter. Very often, he is a man of their own set and quality. You
can really cast that doubt upon interpreters of any of these people. Take
a Chinaman, for instance. Every time, they are objected to—that they
are cousins, or something. You could not get the evidence without calling
these people and it is taken for what it is worth. Of course, we never
know how it gets to these witnesses anyway.

““Mr. Bowser : Well, his client can check him up.

““Mr. Henderson: As long as it is known what the man is, I do not care.
The man was defended for murder, and was committed for trial at
Barkerville.

““Court: He is not in the penitentiary, and he has not been hanged.

“Mr. Henderson: He had a good lawyer. But he has been repeatedly
in gaol, and committed various offences.

“Court: Well, perhaps, that is a matter that should have been threshed
out beforehand.

“Mr. Henderson: How did I know? I did not know this interpreter
was here. He is the last man in the world that should act.

“ By Court (addressing interpreter): Louis, where do you live? TUp at
Quesnel.

¢ Just at this place where this woman was found ? Did you know this
woman that was found dead ? Yes; I seen her sometimes.

“ Did you know her? Yes.

* Wag she related to you in any way? No.

¢ Did she belong to the same tribe? No.

“ You know the men—which is which ? Walker is the white man ?

“¢ Mr. Bowser: Yes.

‘Do you know Walker? Yes.

‘“ Do you know Chinley—he is the Indian? Yes.

“ Do you know them long? How long have you known them ? Oh, I
have known them for a long time,

“ Friends of yours ? Are they your friends? Friends.

“Chums? No.

¢ Tillicams ? No. :

“Court: Well, I think, Mr. Bowser, it will be all right.”

The first question raised is as to the regularity of the assize
“as no commission of assize was issued or read as required by
common law,” the argument being that the Provinecial Act,
B.C. Stat. 1899, Cap. 20, Sec. 10, abolishing eommissions of
assize being ineffective as to eriminal cases.

It is conceded by prisoners’ counsel that the statute of 1899 is
intra vires of the Provincial Legislature as falling within the
words “ constitution and organization of Provincial Courts,” but
that as the reading of the commission is part of the procedure of
the Court, at least joint legislation dispensing with the reading
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of the commission was required. In the first place, I do not courr or
think the reading of the commission at the opening of the AT

assize is “procedure” within the meaning of section 91 (27). 1910
It is a mere formality, convenient and becoming when Jan. 26.
the Court is held by virtue of a commission, but altogether  grgx
impossible when the Court is organized or constituted by statute. y,, =
The invariable practice in this Province between Confederation CriNury
and 1879 was that commissions should be issued by the Provincial
Government but returnable at Ottawa. That practice was
broken in on in 1879, and an assize was held at New Westminster
without any commission. At that assize four men were sentenced
to be hanged for murder. To test the regularity of that trial
an argument took place, curiously enough, not on the return to
a writ of error, but on the return to a writ of habeas corpus, and
the trial was declared invalid. A report of the argument and
judgment in the case—Reg. v. McLean and Hare—was published
by the late Sir Henry CREASE, then Mr. Justice CREASE.
Then for a long period commissions were again issued: for
form used see Sproule v. Regina (1886), 1 B.C. (Pt. 2), 219 at p.
225, but in 1899 the use of them was wholly discontinued.
In In re Robert Evan Sproule (1886), 12 S.CR. 140 at
p. 188, Ritchie, CJ., expresses the opinion that by reason of
Provincial legislation no commission was necessary, and that if
there had been no comnission the trial would have been regular ;
and that opinion was shared in by the other judges, Strong, J.
see p. 206 ; and Taschereau, J., at p. 249.

IRVING, J.A.
vy

The next point turns on the fact that the Attorney-General
in opening the case for the Crown referred to certain facts which
he expected to prove by a witness, but when the witness was
called it was found that her evidence was inadmissible,

The case as reserved stated the point in the following terms:

““The learned Attorney-General on opening the case to the jury
immediately after the panelling thereof dealt with evidence as to the
finding of blood on the clothes of the accused, that it was human blood,
and the clothes were in Court and the Attorney-General turned around
from facing the jury and indicated the clothes which were situated near
his seat. No evidence of this was introduced at the trial although it was
introduced at the preliminary hearing, but was excluded at the trial on a
point of law.”
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The letter of inquiry, which so far as this matter is concerned,
is as follows :

“I am directed by this Court to request your Lordship’s attention to the
following questions in the reserved case.

¢ First: (2.) The learned Attorney-General on opening the case to the
jury immediately after the panelling thereof, dealt with the evidence as to

W ALKER AND the finding of blood on the clothes of the accused, that it was human blood,

CHINLEY

IRVING, J.A.

and the clothes were in Court, and the Attorney-General turned around
from facing the jury and indicated the clothes which were situated near
hig seat. No evidence of this was introduced at the trial although it was
introduced at the preliminary hearing, but was excluded at the trial on a
point of law,

‘A question has arisen as to whether or not these statements were
made by the Attorney-General, particularly that as to the blood being
human blood, and not having been put in evidence afterwards, whether
they were withdrawn from the jury. Counsel for the prisoners alleged
that they were not afterwards referred to by your Lordship; then when
Mrs. Chinley was called by the Crown, objection was taken by the defence
to her competency as a witness; but that there was no discussion at that
time as to the nature of the evidence which it was proposed to get from
her. The Court would also be pleased to know how the Attorney-General
dealt in. his opening with the blood-stained clothes, and in particular
whether he stated by what witness he proposed to prove the clothes and
their condition.”

The reply of the learned judge states the matter in this
way:

‘I did not make any note of the learned Attorney-(ieneral’s opening
address which was delivered as I recall in a casual conversational manner.
He did refer to the prisoner Chinley arriving at his home in the morning
following the occasion of the injuries to the deceased with his clothing
stained with blood and that he required his wife to wash them. The
clothes were in Court, but when they were brought in I did not observe,
as constables and other persons were constantly passing to and fro as is
usual in places of trial such as Clinton. The clothes when I saw them
were on the floor between the counsels’ table and the Bench, the
stenographer being seated between where I saw them and the jury. The
Attorney-General was addressing the jury on his own side of the counsel
table and next the jury and away from the bundle at the time Isaw it and
ordered it to be removed. I made no reference whatever to the clothes.
I do not recall the Attorney-General associating any name with the
proposed evidence as to the blood-stained clothes except as above stated.
Mrs. Chinley was in due course called. The exact sequence in which she
appeared is shewn by the transcript. Upon objection taken to her giving
evidence, she being the wife of Chinley, she did not proceed with any
testimony. The transcript recites what then took place.”
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It will be seen that the Attorney-General in dealing with the
case stated that the circumstantial evidence upon which he
proposed to rely would be established by the wife of one of the
prisoners—whether he mentioned her name or not is not stated.
In the transcript of the stenographer’s notes the following
appears:

““The wife of William Chinley, the accused, was called by the Crown,
but objection taken by Mr. S. Henderson, counsel for the accused ; objec-
tion was sustained by Court.”

No further or other reference appears to have been made by
counsel or judge to the matter, unless the following expressions
made use of by the judge “as to keeping you to the evidence
—“the evidence as you have heard it” are to be
regarded as touching this point. The question (assuming it to
be a question of law within the meaning of section 1,014)
I think should be considered with reference to the course
pursued at the trial. What did the judge at the trial do?
What did the prisoners’ counsel do ?

]

b 2
as given

This is an unfounded allegation made by counsel in his opening,
of what he intends to prove; there are several cases reported
where the jury have been permitted to hear from witnesses
under oath, or from interpreters professing to give the sworn
testimony of witnesses. In most of those cases it has been
held sufficient for the judge to tell the jury to disregard the
objectionable statements, and to proceed with the hearing of
the case.

In The Queen v. Sonyer (1898), 2 C. C.C. 501, we have an
instance where a new trial was ordered because the judge
refused to discharge the jury although requested by counsel for
the prisoner so to do.

In the case of The Queen v. Finkle (1865), 15 U.C.C.P. 453
certain statements made before the coroner were given in
evidence against the prisoner at the trial. These statements
it was made to appear later had been improperly obtained.
When this appeared the judge directed the jury to exclude
from their consideration the confession and directed them to
acquit the prisoner unless the other evidence satisfied them
beyond reasonable doubt that the prisoner was guilty.

8
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Richards, CJ, in delivering the judgment of the Court
(Adam Wilson and John Wilson being the other two judges),
at p. 459, said :

“Garner’s Case (1848), 1 Den. C C. 329; is algo authority to shew that
the correct course to be taken by the judge, when evidence has been
received which is afterwards shewn not to be properly receivable, is to

WALKER AND treat it as if it had been inadmissible in the first instance; and the effec-

CHINLEY

IRVING, J.A.

tual wav of doing so is, to tell the jury not to consider the confesgions,
and to dispose of the case on the other evidence, which was the course
pursued by the judge on this trial.

‘‘ Many of the cases shew that the objectionable evidence is taken down
before it is discovered that it is not admissible, and it is afterwards
rejected; and if no other sufficient evidence to sustain the case is offered,
the jury are directed to acquit for want of evidence: Regiuna v. Warringham,
in note to The Queen v. Baldry (1852), 2 Den. C.C. 430 at p. 447).

*“ A similar principle is acted on when the names of other prisoners are
mentioned in the confession. It has been suggested that the names ought
not to be mentioned in reading the confession; but the proper course
seems to be to read the names in full, the judge directing the jury not to
pay any attention to them: Rex v. Jones (1830), 4 Car. & P. 217 ; Mauds-
ley’s and Another’s Case (1 Lewin, C.C. 73); Roscoe’s Crim. Law, 4th Ed.,
53, and cages there collected.”

In The Queen v. Whitehead (1866), LLR. 1 C.C. 33, before
the Court of Crown Cases Reserved, a deaf and dumb witness
was called and an interpreter sworn. After the examination of
the witness had proceeded some way, the interpreter informed
the Court that he was satisfied that the witness did not under-
stand him, the case proceeded -and the following is the opinion
expressed by the Court (p. 39):

*The judge, when he found her incompetent, did what he had a perfect
right to do—he withdrew her evidence, and directed the attention of the
jury merely to the testimony of the other witnesses.”

In Regina v. Rose (1898), 67 LJ., Q.B. 289 at p. 291,
14 T.LR. 213, the Queen’s Bench Division dealing with a
question what course the presiding magistrate ought to take
when a statement by a witness of a confession improperly
got before the jury, said:

1t is easier to say what he ought not to have done than to define what
he should have done. It is clear that he ought not to have allowed the
whole of the confession to go to the jury; but as to whether he ought to
have struck out that part of it which was not voluntary and directed the
jury to disregard it, or whether he ought not to have discharged the jury

and impanelled a fresh one, the Court is not now called upon to determine
upon the materials before it.”’
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These cases illustrate the rule that it is a matter for the
judge to see that inadmissible evidence is withdrawn from the
jury, and that it is for him also to determine whether state-
ments made in the hearing of the jury have produced or are
likely to produce on the minds of the jurors an impression so
as to prejudice the fair trial of the case, and to determine
whether he should dismiss the jury or permit the trial to pro-
ceed. In considering what course he should adopt, it is recom-
mended by Mr. Greaves, Q.C,, the editor of several editions of
Russell on Crimes, that he should ask the prisoner whether he
wishes the jury to be discharged on that ground.

Now, in this case the judge decided to allow the case to
proceed. I am not prepared to say that he was wrong. I do
not believe there was any substantial wrong or miscarriage
occasioned to the prisoner, because (1) the Attorney-General
indicated or described the person by whose evidence he proposed
to sheet home to the accused the inculpatory fact, and the
Jjurors were present when that person was called and declared
an incompetent witness, and no further or other withdrawal
was necessary or advisable ; and (2) because no complaint was
made by the prisoners’ counsel distinguishing this case from
The Queen v. Sonyer, supra.

The argument that the jurors may possibly have been misled
is to assume that the jurors do not know the difference between
statements by counsel and evidence by a witness. I do not
think one should assume that. Channel, J. said in Max Coken
and Leonard Wilson Bateman (1909), 2 Cr. App. R. 197 at
p- 208-9:

“One must give credit to the jury for intelligence, and for the

knowledge that they are not bound by the expressions of the judge upon
questions of fact.”

In Rex v. Osborne (1905), 1 K.B. 551, evidence admissible as
corroborative of the complainant’s credibility, but not as
evidence of the fact complained of, went before the jury. The
chairman did not refer in the summing up to the matter
(p- 553). The conviction was nevertheless upheld by the Court
of Crown Cases Reserved, although the jury was not cautioned
(as they ought to have been) that the evidence was admissible
for a particular purpose only.
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COURTOF In the case of The Queen v. Sonyer referred to, I wish to
APPEAL

~——  point out that there the prisoner’s counsel objected to proceeding
1910 before the jury who had heard four (out of a total of seven)
Jan. 26, inadmissible confessions. That seems to have been the proper
Rex  attitude for him to take: see the remarks of Boyd, C. in
W aLag anp Sornberger v. Canadian Pucific R. W. Co. (1897), 24 A.R. 263
CamNLEY  at p. 272,

In the second volume of Criminal Appeal Reports we find
several judgments bearing on the duty of counsel: Frederick
Cluvrles Davis and Frank Ridley (1909), 133, Darling, J., says,
pp. 139-40:

‘It is stated that in opening the case counsel for the prosecution stated
matters which were not evidence against the appellant Davis on his trial,
but we have been unable to find the admission of any evidence that could
be objected to; but if it were so, if counsel on the other side do not
object, it is not obligatory on the judge to doso. When a prisoner is
defended by counsel, and he chooses, for reasons of his own, to allow such
evidence to be let in without objection, he cannot come here and ask to
have the verdict revised on that ground.”

That seems to me to be very close to this case.

Then again, Joseph Stoddart, ib. 217 at pp. 245-6, the Lord
Chief Justice said :

‘“We cannot part from this case without making some observations
which may, we trust, be of service with reference to the practice of this
Court. As appears from the judgment which has just been delivered, the
case for the appellant was conducted by making a minute and critical

IRVING, J.A. examination, not only of every part of the summing-up, but of the whole
conduct of the trial. Objections were raised, which, if sound, ought to
have been taken at the trial. Probably no summing-up, and certainly
none that attempts to deal with the incidents as to which the evidence
has extended over a period of twenty days, would fail to be open to some
objection. To quote Lord Esher’s words in Abrath v. The Norih-Eastern
Railway Co. (1883), 11 Q.B.D. 440 at p. 452: ‘It is no misdirection not to
tell the jury everything which might have been told them. Again, there
is no misdirection unless the judge has told them something wrong or
unless what he has told them would make wrong that which he has left
them to understand. Non-direction merely is not misdirection, and those
who allege misdirection must shew that something wrong was said or that
gsomething was said which would make wrong that which was left to be
understood.” Every summing-up must be regarded in the light of the
conduct of the trial and the questions which have been raised by the
counsel for the prosecution and for the defence respectively. This Court
does not sit to consider whether this or that phrase was the best that
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might have been chosen, or whether a direction which has been attacked
might have been fuller or more conveniently expressed, or whether other
topics which might have been dealt with on other occasions should be
introduced. This Court sits here to administer justice and to deal with
valid objections to matters which may have led to a miscarriage of justice.
Its work would become well-nigh impossible if it is to be supposed that,
regardless of their real merits or of their effect upon the result, objections
are to be raised and argued at length which were never suggested at the
trial and which are only the result of criticism directed to discover some
possible ground for argument.”

Again, in William Rose, ib. 265-6 :

‘“The witness went on to say that the articles in question had been
identified by prosecutor as stolen from him—a matter on which prosecutor’s
evidence would have been the best. It was true that counsel representing
appellant at the trial said that he did not object, but the identification of
the articles, supposed to be wrongfully in appellant’s possession, was only
hearsay, and appellant ought not to be prevented from raising the point
on appeal.

““[The Lord Chief Justice: Itisimpossible to allow points to be raised by
counsel who were not present at the trial, which were not taken by
appellant’s counsel in the Court below. Very often a statement is admitted
in the interest of the defendant.}”’

And again in Charles Baker, ib. 249; and in Rex v. Spinelli

before the Court of Appeal in Ontario (1909), 1 O. W.N. 246.

I do not mean to say that there may not arise a case in which
the ends of justice may imperatively require that we should not
fetter ourselves by too strictly adhering to the rule that these
objections should be taken in the Court below, but counsel are
not at liberty to stand by at the trial and then come
to this Court with a complaint that there has been a miscarriage
ot justice.

It is regrettable that an incident of this kind should occur in
a trial; and on appeal, or on application for a new trial, one
must feel the responsibility of determining the question whether
or not there has been substantial wrong or miscarriage cccasioned
on the trial.

The reasons why I think wrong was not done to the prisoners
are these: The trial took place before an experienced judge,
who did not think proper in a very careful summing up to
caution the jury. From that I infer that he was satisfied from
what had occarred in Court that no specificdirection was necessary.
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The prisoner was defended by counsel upon whose objection
the circumstantial evidence was shut out, and who was satisfied
with the charge. I think the proper inference to draw from his
silence was that he thought that no wrong was being done to
his client.

It is not enough for a prisoner to shew that improper
proceedings might have occasioned some substantial wrong, but
he must shew that it did occasion such substantial wrong. And
how can we say that there was a miscarriage or a wrong done
when those most interested said by their conduct: This is right;
this is sufficient. I would say that the proper inference for us
to draw is that the jury understood that the statement of the
Attorney-General had been made under a misapprehension, and
that the fact mentioned to them had been wholly withdrawn
from their consideration ; and that being so, I can see no reason
why the jurors could not weigh and consider the other facts of
the case deposed to by witnesses, without reference to the fact
referred to in the Attorney-General’s opening.

The third ground raises a matter of very general importance
connected with the conduct of criminal trials in this Province.

If anyone had asked me the question: is it not an inherent
right in every person that the proceedings taken in our Courts
against a prisoner should be made wholly intelligible to him ? I
should have thought there was only one answer to that question,
but it seems there are some who would hold a different view : see
Rex v. Muaceklette (1909), 18 O.L.R. 408.

The manner in which witnesses ought to be examined lies
chiefly in the discretion of the judge before whom the action is
tried, and in this Provinee I think the standard which the
judges in exercising that discretion have recognized as the
correct standard is that laid down by Kelly, C.B. in The Queen
v. Berry (1876), 1 Q.B.D. 447 at p. 451, viz.: that the prisoner
should understand every word of the proceedings, and of course
that the judge and jurors should also understand what is being
said—although this is not always easy to manage satisfactorily,
as DRAKE, J., pointed out in Rex v. Loutie (1903),10 B.C.1 at p. 8:

¢“In dealing with Indians and Chinese in our Province who have to have
all their evidence filtered through an interpreter, who is seldom acquainted
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with the niceties of the language into which he interprets the native
tongue, one has to take what is the actual purport of the statement with-
out criticizing the terms in which it is couched.”

The question originally submitted was: Ought a new trial to
be granted or the accused discharged from custody for the
following reason:

‘“(3) The interpreter called by the Crown dealing with Indian evidence
was of such a character as to be objectionable, especially as the telling
evidence in the case was all given through this interpreter.”

The letter of inquiry and the reply to this part are as follows:

‘Tt was contended before this Court by counsel for the Crown that the
expression ‘objectionable’ meant only that objection had been taken as
shewn on the pages referred to, not that your Lordship had found that
during the interpretation of the evidence the interpreter had proved
unsatisfactory.”

1 certainly did consider the interpreter unsatisfactory. I think any
interpreted evidence is unsatisfactory and to that extent objectionable. I
was, however, satisfied that this was the least objeetionable or unsatisfac-
tory one available. I took Mr. Henderson’s use of the word objectionable
as being synonymous with being unsatisfactory and to a certain degree
unreliable. The interpreter certainly seemed to lack ordinary intelligence
and facility of expression. The evidence took a long time in recital. I
made no comment to the jury about the manner of giving or the degree of
reliability of this evidence, not desiring to interpose my own views thereof
after they had heard the preliminary discussion about him and after
hearing him and seeing his demeanour.”

What the learned judge has said might be said of almost every
case in which Chinese or Indian interpreters are necessary. I
think it would be a most mischievous practice for this Court to
countenance the view that a matter of this kind can be the
subject of examination by this Court on a case reserved in the
way this case has been left to us. The judge in his discretion
accepted the interpreter, and permitted the case to proceed to
Judgment. In my opinion that is the end of the matter so far
as any Court of law is concerned.

In Nova Scotia the Supreme Court of that Province on a case
reserved by Mr. Justice Graham, The King v. Barnes (1907), 13
C.C.C. 301, held by a majority of the judges that the Courthad no
Jjurisdiction, they could not decide the question reserved without
deciding a question of fact. Compare also The Queen v. Martin
(1872), L.R. 1 C.C. 378 at p. 379, where the facts were not found
by the Court below.
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Here, if we are to go beyond the judge’s decision to permit
the case to proceed, we must go into facts. I think this shews
conclusively that the question is not one that can be reserved.

Before leaving this objection I would point out that there
was no question of the ability of Louis Tsan to interpret raised

WAL,;;?RAND by the prisoners’ counsel at any time, indeed there is what

CHINLEY

IRVING, J.A,

almost amounts to an acknowledgment by Mr. Henderson of
his ability to interpret contained in the words “ As long as it
is known what the man is, I do not care.”

The learned judge, although dissatisfied, took a very reason-
able view of the matter. The jurors, who by reason of their
being residents of the same district in which the accused and
these witnesses live, are supposed to be peculiarly well qualified
to deal with questions of this kind. We all know that it is
very usual (and proper) for counsel for the prisoner to point
out to a jury thevdanger there is in convicting on evidence
filtered through an interprefer.

It is to be remembered that there are some things that
cannot be corrected by a court of law. For example, suppose
after verdict and judgment it is found that a jury or an inter-
preter was corrupt? That miscarriage is one which could not
be set right by the Courts : see article 301 of Stephen’s Digest
of the Criminal Law.

The fourth point arises from the fact that a witness,
Augustine, volunteered certain evidence, not then admissible.

In dealing with the second point, I have already stated that
where there is improper evidence stated in the presence of the
jury, it is not necessary that the jury should be, in every case,
discharged (see on this point The King v. Grobb (1906), 13 C.C.C.
92, in which case The Queen v. Sonyer, supra, was cited but not
acted upon). It is sufficient in many cases if the jury are given
to understand that they are not to pay attention to the
inadmissible evidence. That disclaimer in my opinion was
sufficiently evidenced by what took place when the witness
was bundled out of Court.

The fifth point, was the anfe-mortem statement properly
admitted 2 T think it was. From time immemorial Courts
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have settled for themselves a great many questions of fact
during the course of a trial; incidental questions that spring
up during the trial, but it was not until 1790 that the practice
was fully recognized as to dying declarations. If these decisions
are questioned, the same rule should be applied as would be
applied in considering the verdiet of a jury; for as Lord
Loreburn, L.C., said in Lodge Holes Colliery Company, Limited v.
Wednesbury Corporation (1908), A.C. 323 at p. 326, the de-
cision of a judge, as to facts, is in its weight hardly distinguish-
able from the verdict of a jury.

I think there was evidence upon which the learned trial
judge might reach the conclusion he did, and therefore his
decision cannot be interfered with. In Rex v. Louts, supra,
where I received a dying declaration and refused to reserve
a case, will be found a case in many respects like the present.

The seventh point raises a mere question of practice and is
not in my opinion a ground for allowing a new trial, or inter-
fering with the trial that has taken place. In Rex v. Warren
(1909), 25 T.L.R. 6383, one of the grounds of appeal was that the
chairman had not told the prisoner that he had a right to give
evidence on his own behalf. The Court of Criminal Appeal
did not consider that a sufficient ground for quashing the
conviction.

Here there was no application to the judge; counsel arranged
the matter between themselves as to the order of speaking, and
prisoners’ counsel did not ask the judge to permit him to
again address the jury. The Attorney-General seems to have
done what is a very common practice and I cannot say that
what was done caused any miscarriage.

Lastly, exception is now taken to what was said by the
learned judge in his address to the jury.

The part complained of is in the following words :

¢ Such uncertainty or doubt, you must, if you can, fight against. Do
not let it influence.”

It is not fair eriticism of a judge’s charge to wrench one
sentence from its setting and read it by itself. If the whole
paragraph is read the sentence in question is unobjectionable.
See remarks on summing up in Joseph Stoddurt (1909), 2 Cr.
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courr or  App. R. 217 at pp. 245-6, and also the judgment of the Judicial

MEEAY T Committee in Blue & Deschamps v. Red Mountain Ruilway
1910 (1909), A.C. 361 at pp. 367-8.

"‘"“‘: 26;;“ Eighth (g). The suggestion is that the jurors were improperly

Rex  influenced by the remarks of the trial judge who stated that
WarLcsr axp - the deceased bad been under the influence of the Church for a
CHINLEY pumber of years” But the learned judge immediately informed
the jury that those words were his words, and as they were the
judges of fact they might adopt them or not as they thought fit.
On this point I could again refer to the judgments last above
cited. The judgment of the Court of Criminal Appeal in James
Donoghue (1909), 3 Cr. App. R. 187 at p. 189, is very much
in point.

Eighth (h). The learned judge dealing with the evidence of
YNG4y Witness called Tommy, and the criticism thereon by the
prisoners’ counsel, asked the jury whether the conclusion which
the counsel wished the jurors to draw was not founded on an
hypothesis worked out in argument by the counsel himself,
rather than on what Tommy had said. It was perfectly proper
for the judge to draw the attention of the jury to the matter in
the way he did. There is less ground for complaint because the
learned judge said in leaving the subject, “ Well, gentlemen, you

have heard the evidence and know how it was elicited.”

I would answer the question reserved in the negative.

Martzin, J A0 At the outset I desire to say that [ am in
accord with the remarks of the learned Chief Justice regarding
the unsatisfactory way in which this case has been reserved for
our consideration, which necessitated its being referred back,
wagry, 1.4, W0der section 1,017, to the learned trial judge for restateinent, as

mentioned in the letter of the registrar of this Court dated
the 11th of January, 1910, viz.; “the case is herewith remitted
to you for the purpose of having it restated” on the points
therein mentioned. Even now, after its return, it is in such a
condition that it is far from satisfactory, and it is only because
of the long delay in the hearing of the appeal (owing to the
constitution of this new Court) and the near approach of the
time for the carrying out of the sentence, that I reluctantly
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consent to consider the matter in its present irregular state. In
future it must be understood that these cases are to be properly
stated o as to assist this Court to deal with them to the best of
its ability. If any difficulty arises in the settlement of the
case it is a proper course for the judge to give both counsel an

opportunity to see it, as was done in The Queen v. Coll (1889), v, *

24 L.R. Ir. 522 at p. 535.

With respect to the first question it is sufficient to say that
since it is admitted that the Court was held pursuant to statute
at the time and place appointed by competent authority, as pro-
claimed in the official Gazette, then the point is covered by the
decision of the majority of the judges of the Supreme Court
of Canada in Sproule’s case, supra, for, as Mr. Justice Strong
puts it (p. 206), “if no regular commission was issued there
was jurisdiction to hold the courts of oyer and terminer and
general [gaol] delivery without commission.”

Then as to the second question. Manifestly nothing like so
much weight is to be attached to statements of counsel as to
testimony of witnesses, quite apart from the fact that a counsel
is not permitted even so much as to state his belief on matters
of fact, and therefore the effect and consequences of a statement
by counsel are far from necessarily being the same as they were
in, e.g., The Queen v. Sonyer, supra; the proper course for the
judge to adopt depends upon the circumstances: Regina v.
Rose, supra. Doubtless in the great majority of instances such
statements, thongh they were at the time, or afterwards proved
to be irrelevant, would be innocuous, yet on the other hand the
special eireumstances might be such that they were fraught with
great moment, and if not corrected or explained would un-
questionably prejudice that fair trial which the prisoner is
entitled to. The question is really one of degree, not easy to
determine, and depending upon the special cireumstances of each
case. After, I confess, some hesitation T have reached the con-
clusion that the case at bar is one which falls within the latter
category, because it is an extreme case and the statements made
were of such grave import and were accompanied by such
dramatic incidents that they could not fail to have produced an
cffect upon the jury which would be damaging to the prisoners,
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and since, unfortunately, no steps were taken to nullify that
effect there must, T think, in fairness to the accused be a new
trial. It is much to be regretted that the prisoners’ counsel did
not draw the attention of the Court to the oversight, but T'he
Queen v. Gibson, supra, and The Queen v. Coll, supra, shew that
in a criminal case objections of such a nature are not to be taken
as waived, though, as will be seen later, objections to procedure
may be, and, also, failure to take objections may otherwise
weaken the position on appeal: vide post under question 7.

The third question relates to the interpreter at the trial, and I
have no doubt that it should be answered in favour of the
prisoners ; moreover, it is their strongest point, in my opinion.
As soon as the interpreter was put forward by the Crown to act
in that capacity he was objected to by the prisoners’ counsel
as an unfit person, saying, “We have to have a man that we can
depend on,” and stating as a reason that he had been in gaol
several times. It is true that after some discussion the counsel
said, “As long as it is known what the man is I don’t care,” but
after further discussion and as his final word the counsel said,
in reply to the suggestion from the Court that the objection
“should have been threshed out beforehand,” (though, with
every respect, I cannot see how it could have been)—“How did
I know? T did not know this interpreter was here. Ie is the
last man in the world that should act.” Then the Court and
the Crown counsel asked the interpreter certain questions re-
specting his relationship to the deceased, and if the accused were
friends or “tillicums” (which means “friends” in the Chinook
jargon) of his, and being informed that they were not, though
he had known them for a long time, and that the deceased was
no relation, nor of the same tribe, the Court said, “Well, T think,
Mr. Bowser (the Attorney-General) it will be all right,” where-
upon the interpreter was sworn and proceeded to discharge the
duties of his office. The only question before us is, how did he
discharge them? The prisoners’ counsel contends that though
the learned trial judge has stated plainly in the original reserved
case, and in the restated case that the interpreter was “objection-
able,” and that “I certainly did consider the interpreter un-
satisfactory,” and that he considered “‘the word ‘objectionable’
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as being synonymous with being unsatisfactory and to a certain
degree unreliable,” and that “the interpreter certainly seemed
to lack ordinary intelligence and facility of expression,” yet not-
withstanding all these defects, the learned judge permitted the
interpreter to continue to attempt to discharge duties which he
had shewn himself incompetent to perform. The learned judge
also states that he was satisfied that the interpreter was “the least
objectionable or unsatisfactory one available.” That, with all
due deference, is clearly no ground for accepting his services,
because the test is not one of availability but of competency. It
is, of course, for the judge to determine at the outset the ques-
tion of competency and, if be is satisfied on that point, to permit
the proffered interpreter to be sworn as such, and I have only
referred to the weighty objections raised at the outset by the
prisoners’ counsel to shew that in this respect he fully discharged
his duty to the Court by drawing its attention to the bad
character and criminal record of the interpreter, which was a
material element in determining the question of his fitness. But
though a judge might feel justified in accepting the services of
an interpreter at the beginning of a trial, yet as it proceeded
the judge might, on any good ground which might arise and
become evident from, e.g., the demeanour of the interpreter, his
drunkenness, partiality, or lack of understanding, decide that he
was no longer to be deemed a fit and proper person to act as an
officer of the Court, and in such case it would at once become
the duty of the judge of his own motion to discharge the inter-
preter and, if necessary, adjourn the trial so that a competent
person could be procured. It is, to me, clear on the face of it
that no fair trial can possibly be had where the interpreter is not
reasonably competent. This question of competence is not one
for the jury, as seems to have been considered below, but for
the presiding judge. We have not been asked to pass upon the
facts going to the question of competency, but we are properly
asked to say that where the trial judge has himself declared that
the interpreter is incompetent, and yet despite that incompetency
has allowed the trial to proceed and the accused have been found
guilty, then, according to section 1,019, “something not aceord-

ing to law was done at the trial” which has occasioned a
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substantial wrong or misearriage of justice to the accused, and
therefore they are entitled to a new trial.
I think it well to add that the Court is not restricted to the

—_services of one interpreter, but may allow each party to swear

his own, as was done on the trial of Queen Caroline, where

v. . g . e . .
Warkeg anp the witnesses for Her Majesty were examined through an in-

CHINLEY

MARTIN, J.A,

terpreter offered by her counsel, and where leave was given
to interpose in case of apparent error in interpreting: report of
the trial of Queen Caroline, 2 vols., London, 1821; Vol. 1,
pp. 157-8, 495, 842.

As regards the 4th, 5th and 8th questions I do not wish to
add anything to what has been said by my learned brothers,
except in regard to the fourth, which relates to certain volun-
tary statements blurted out through the interpreter, by the
Indian woman Augustine, and not in response to any question.
The course adopted by the trial judge, after her statement was
repudiated by the Attorney-General, in stopping her at once and
ordering her to be removed from the witness box was tantamount
to, if indeed not much more strikingly effective than ordering
her evidence to be struck out in so many words, which was heid
in Queen Caroline’s trial, supra, Vol. 1, p. 270, to be the proper
course to adopt in similar circumstances, the Lord Chancellor
observing:

“The constitutional mode is, if an answer is not evidence to strike it out.”

The 7th question invites consideration of the meaning of the
word “reply” of the Crown counsel, in sub-section 3 of section
944 of the Code. It was not, nor can it be disputed, that the
right to reply existed: The King v. Martin (1905), 9 C.C.C.
371 The King v. Charles King, ib. 426 ; yet it was contended
that because the defence called no witnesses, therefore the Crown
counsel was restricted to “replying” to those matters which had
been dealt with by the prisoners’ counsel; and that in any event
“reply” means something much less than addressing the jury
at large upon the whole case.

The only authority cited that supports the contention of the
prisoners’ counsel is The Queen v. Le Blanc (1893), 6 C.C.C.
348, a decision of the Chief Justice (Taylor) of Manitoba, who
held that the practice on the trial of a eivil aetion where no
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defence is offered for the defendant should be followed, and
counsel for the prosecution should therefore address the jury
first, and that eounsel for the defence had the right to reply.

No authority is cited in sapport of this view, and with every
respect for the learned judge’s ruling I feel unable to give effect
to his view of the matter as it is now presented for determination
the first time to us in this Court of Appeal. In the circum-
stances, and out of respect for the learned judge, 1 have been at
some pains to find an authority in support of my view, and have
been fortunate enough to do so in the report of the trial of
Queen Caroline above cited, one of the most famous in eriminal
annals, in which, as might be expected from the exalted position
of the accused, the many distinguished counsel employed, and
the number of judges assembled to assist in the trial, the greatest
precautions were observed to see that no course of procedure was
adopted which could not be justified by precedent. At p. 570 in
Vol. 2 under the heading “Reply to the Defence” there will be
found at considerable length the reply of the Attorney-General,
Sir Robert Gifford, in the course of which he dealt with the
whole case, as is perhaps best shewn by the following extract at
p. 638:

“The learned gentleman then apologized to their Lordships for tres-
passing so long upon their indulgence when he was aware that their
attention was exhausted by their previous continued application to the

same gubject. His duty had been an anxious one. It had been to bring
before their Lordships the whole evidence of the cage . . . . .7

This exact precedent in my opinion settles the question,
and shews that the reply is one at large.

I am, however, entirely in accord with the remarks of M.
Justice Maclaren in The King v. Martin, supra, at p. 389, upon
the propriety of claiming the right, viz.:

““In the meantime I think it should be claimed only when there are
special reasons for doing so, and that it would be more in consonance with

modern enlightened ideas as to the relative rights of the Crown and the
subject if it were entirely abrogated.”

I likewise agree with what the learned Chief Justice of this
Court said regarding the taking of objections in c¢riminal trials
generally, and the waiving of this particular objection by the
prisoners’ counsel, and I desire to add also that it may very well
be that in a casc where the effect upon the jury of something
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said or done during the course of the trial is in doubt, the fact
that the prisoners’ counsel raised no objection would turn the
scale and justify a Court of Appeal in taking the view that an
objection raised first before it was in truth by no means so
serious at the trial as it was sought to be made upon the appeal.
The result of this appeal is that there should be a new trial.

GALLIHER, J.A.: The accused were tried before Mr. Justice
MORRISON at the assizes at Clinton on the 5th, 6th and 7th
of October, 1909, on the charge of murdering an Indian woman
named Agnes, were convicted and sentenced to be hanged on
Monday the 20th of December, 1909, but were respited until
20th February, 1910, counsel for the accused (Mr. Henderson)
having applied for and been granted a reserved case for consider-
ation by this Court; that a new trial ought to be granted, or the
accused discharged from custody, for the following reasons:

[Already set out in reasons for judgment of IrRvVING, J.A.]

I will reserve the consideration of grounds 2 and 3 until the
last, and proceed upon the others in the order in which they
appear.

On the first ground : By section 10 of Cap. 20, B.C. Stat. 1899,
the Legislature abolished the issuance of commissions for the
holding of sittings of the Supreme Court as a Court of Assize,
Nisi Prius, Oyer and Terminer and General Gaol Delivery, and
counsel for the accused contended that this Act was ultra vires
of the Legislature insofar as it affected a question of procedure,
that being within the jurisdiction of the Federal Parliament;
that the enactment doing away with the issuing of commissions
practically resulted in an interference with the practice and
procedure in force in this Province, which could only be altered
by a Federal enactment.

I do not agree with this contention. The Legislature had
power to do away with the issuing of commissions and that
is all they legislated upon, and that legislation so far as
procedure is concerned had the effect only of rendering
unnecessary the reading of the commission (in fact there was
no commission to read) and did not, nor did it in any way purport
to deal with a question of procedure.
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On the fourth ground I can only say that I can find no reason
for holding that the evidence of the witness Augustine was
improperly admitted.

On the fifth ground I hold that the ante-mortem statement of
the deceased was properly admitted in evidence by the learned
trial judge.

The evidence of the doctor who saw the deceased on the
Monday morning, the day of her death, says her condition was
such that it was impossible for her to live, and although it does
not appear in evidence that this fact was communicated by him
to the deceased, still it is evidence of her actual eondition at the
time.

Now, as to her belief whether she was in imminent danger of
death, and that she had no hope of recovery at the time she
made the statements admitted in evidence, her statement to an
Indian woman-—Augustine—on the Monday morning was
“ Fellows hurt me and make me die”; and on the same morning
to her father, Sundayman, “I am going to die, hurry up and get
the priest,” and again on the same morning, “Sure, I am going
to die, hurry up and get the priest for me.” It appears to me
that this last statement particularly, expressed in her own way,
shews very strongly her belief that she could not recover.

The sixth ground was abandoned by the learned counsel for
the accused.

On the seventh ground it does not in any way appear upon
the record, but was stated before us, that some discussion took
place as to who should address the jury first, but without the
point being argued, counsel for the accused proceeded first and
was followed by the Attorney-General. I do not think there is
anything in the point taken, and if there was it was waived by
counsel for the accused not insisting on his right to address the
jury last.

On the eighth ground . . . . . having regard to the
language used by the learned trial judge, and the whole context
of his summing up, I am unable to say that there was any
misdirection or that any substantial wrong was done to the
accused.

Now, as to grounds 2 and 3. When the case came before us

9
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there was some discussion as to how the Attorney-General dealt
with the question of blood-stained clothing in opening, and this
was referred back to the learned trial judge for further informa-
tion, as was also question 8. Below is the reply of the learned
trial judge : )

“ As to the first question: I did not make any note of the learned
Attorney-General’s opening address which was delivered as 1 recall in a
casual conversational manner. He did refer to the prisoner Chinley at
his home in the morning following the occasion of the injuries to the
deceased with his clothing stained with blood and that he required his wife
to wash them. The clothes were in Court, but when they were brought
in I did not observe, as constables and other persons were constantly
passing to and fro as is usual in places of trial such ag Clinton. The clothes
when I saw them were on the floor between the counsels’ table and the
Bench, the stenographer being seated between where I saw them and the
jury. The Attorney-General was addressing the jury on his own side of
the counsel table and next the jury and away from the bundle at the
time I saw it and ordered it to be removed. I made no reference whatever
to the clothes. I donotrecall the Attorney-General agsociating any name
with the proposed evidence as to the blood-stained clothes except as above
stated. Mrs. Chinley was in due course called. The exact sequence in
which she appeared is shewn by the transcript. Upon objection taken to
her giving evidence, she being the wife of Chinley, she did not proceed
with any testimony. The transcript recites what then took place,

‘¢ As to the second point: Icertainly did consider theinterpreter unsatis-
factory. I think any interpreted evidence is unsatisfactory and to that
extent objectionable. I was however satisfied that this was the least
objectionable or unsatisfactory one available. I took Mr. Henderson’s use
of the word objectionable ag being synonymous with being unsatisfactory
and to a certain degree unreliable. The interpreter certainly seemed to
lack ordinary intelligence and facility of expression. The evidence took a
long time in recital. I made no comment to the jury about the manner
of giving or the degree of reliability of this evidence not desiring to
interpose my own views thereof after they had heard the preliminary
discussion about him and after hearing him and seeing his demeanour.”

Realizing that it is highly inadvisable to throw open the door
too wide in the granting of new trials in cases of this kind, unless
it is apparent that some substantial wrong or miscarriage was
occasioned by anything that took place at the trial, I have given
the two points last referred to by me my best consideration.

Taking up ground 3 as to the interpreter. I do not think the
Crown tully discharges its duty by putting forward an interpreter
who may be the best procurable at the moment, but that it is
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incumbent on the Crown to satisfy itself by inquiry before trial courr or
that the interpreter proposed to be used is competent and AR
reliable in every respect. This is even more essential in capital 1910

cases where the lives of the accused are at stake. Jan. 26.

When the interpreter was called, Mr. Henderson for the  Rpgpx
accused, objected strongly on the ground that he was not a person y,, &
of good character, and had himself been tried on more than one Crixrey
criminal charge.

Of course it does not always follow that a man who has been
convicted say of stealing might not be truthful and interpret
faithfully and truthfully ; but to say the least, he starts off with
a serious handicap, and would be in my opinion an undesirable
interpreter. However, we must go further and look at the
evidence, take the questions propounded and the answers given
through the interpreter, to ascertain as well as possible if his
duties were properly performed. ‘

Now, while at times there seems to have been some difficulty
in getting the interpreter to understand the exact nature of the
question to be put to the witness, and the narrative seems some-
what disconnected in places, this is to a certain extent to be
expected except in the case of skilled interpreters; and comparing
the answers given through the interpreter with the questions put
by learned counsel, it would indicate to my mind that there has
been no failure of justice in this connection, and I so find. o, 1 nge
Moreover, the learned trial judge before whom the case was tried, 1.4
and who heard and saw everything, did not see fit to stop the
case and obtain a new interpreter, something he would be in duty
bound to do if he had the least suspicion that any wrong or
injustice was likely to be done.

The second ground, however, presents, in my opinion, a more
serious aspect. Section 1,019 of the Code is as follows :

*“ No conviction shall be set aside nor any new trial directed, although
it appears that some evidence was improperly admitted or rejected, or that
something not according to law was done at the trial or some misdirection

given, unless, in the opinion of the Court of Appeal, some substantial
wrong or miscarriage was thereby occasioned on the trial.”

Now, what constitutes a substantial wrong within the meaning
of the words of the Code to entitle the accused to a new trial ?
Does the failure of the trial judge to instruct the jury that
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certain statements made by the Crown in opening (but not
afterwards adduced in evidence or referred to) must be dis-
regarded by them constitute a wrong, when such statements had
they been adduced in evidence would have told strongly against
the accused ?

In this connection two things were urged upon the Court by
the learned Deputy Attorney-General. First: That counsel for
the accused could not stand by at the trial and make no reference
to these statements, or ask for any direction thereon, taking his
chance of acquittal, and now be heard to complain of non-
direction.

Secondly : That the Court must assume that juries are capable
of distinguishing between what is a statement made by counsel
and what is evidence, and therefore it must be presumed in the
case before us that in arriving at their verdict the jury were not
influenced by anything that was not matter of evidence.

On the first I am of opinion that counsel for the accused is

"not estopped from raising the point before us now, even though

GALLIHER,
J.A.

he made no reference to it or requested any direction thereon at
the trial. The rule is not so strictly applied in criminal as in
civil cases.

With regard to the second, I do not know that I would go so
far as the learned counsel for the Crown, but in the view I
take of the main question it is not necessary for me to decide
this.

I do not think we should speculate on whether the jury did
or did not take these statements into consideration. The wrong,
if wrong there was, lies in the fact that these statements were
left with the jury as they were made without any direction to
disregard them.

Let us examine the nature of these statements. “That blood
was found on the clothes of the accused.” “That it was human
blood.”

Or take the language as the learned trial judge expresses it in
his letter of explanation above set out: “ He (the Attorney-
General) did refer to the prisoner Chinley arriving at his home
in the morning following the occasion of the injuries to the
deceased with his clothing stained with blood, and that he
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required his wife to wash them.” And with either of these courror

statements couple the fact that the clothes were in Court within ATERAT
the view of the jury and that they were pointed out to them at 1910
Jan. 26.

the time.
I can conceive of nothing more calculated to impress itself on  Rex
the minds of the jury then and there. W ALRREAND
Had these statements been matter of evidence, there can be CHINLEY
no doubt as to how strongly they would have weighed with the
jury against the accused, and that brings me back to my original
proposition, viz.: Was the failure to direct the jury that these
damaging statements must not be considered by them such
a wrong as would entitle the accused to a new trial ?
I think it was. I think that wrong can be occasioned by
non-direction in a case such as this equally as by misdirection.
My opinion is that it should have been placed beyond per- GALLIER,
adventure (insofar as it was in the power of the learned trial
judge so to do) that the jury should disregard these statements.
This was not done.
T would therefore quash the conviction and grant a new trial.

New trial ordered, Irving, J.A., dissenting.
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GREGORY, J. REX v. OBERLANDER.

1910 Certiorari—Conviction under section 14, Game Protection Act, 1898, as

March 5. re-enacted by B.C. Stat. 1909, Cap. 20, Sec. 8 Hunt,”” meaning of—
Summary Convictions Act, R.8.B.C. 1897, Cap. 176, Sec. 103, as enacted

Rex by B.C. Stat. 1899, Cap. 69, Sec. 4.

v.
OBERLANDER
A conviction under section 14 of the Game Protection Act, 1898, as re-

enacted by Cap. 20, Sec. 8 of 1909, for hunting any animal must be
supported by evidence shewing the species of animal hunted.

MOTION to make absolute a rule nisi for a writ of certiorart
to quash a convietion made by Mr. W. H. Whimster, a justice of
the peace in and for the Electoral Distriet of Fernie, who, on the
15th of November, 1909, summarily convicted the defendant
under section 14 of the Game Protection Act as amended by
section 8, Cap. 20, of the statutes of 1909, « for that he did at or near
Elcho in the Electoral District of Fernie aforesaid on or about
the 11th day of November, 1909, hunt without a licence,” ete.
Heard by GREGORY, J., at Vancouver on the 5th of March, 1910.
The first formal convietion drawn up was admittedly bad, but as
soon as these proceedings were commenced, the magistrate
returned another as set out above. The information charged
Statement that the defendant “did on or about the 11th day of November,
1909, hunt for game without a licence,” without shewing what
game was hunted for or the district within which it was hunted.
The matter was heard on the 13th and 15th of November,
1909, when Eeckstein, for the defendant, admitted that the latter
had no licence and did not come within the exempted clauses of
the Act. 8. Herchmer, for the Crown admitted that there was
no evidence that the defendant hunted in the sense that he pur-
sued any animal. The depositions shewed that defendant before
going out tendered the proper-officer the sum of $25, which
would have entitled him to a licence to hunt deer, bear and goats
for one month. It was clear from the evidence given before the
magistrate that the defendant’s original expedition wholly failed,
and he abandoned it, returning on the third or fourth day to
Elcho.
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Crasg, in support of the motion. GREGORY, J.
A. D. Taylor, contra. 1910
March 5.

GREGORY, J. [after stating the facts above set out]: It is _
difficult if not impossible to tell from the information or Crown fo
witnesses what animals the defendant is charged with having OserranpER
hunted, but if one is justified in drawing an inference it must be
inferred that it was sheep, and that the hunting took place in
“the Wigwam country,” but in reality the evidence only shews
that preparations were made for a hunting expedition, the rest
is all inference.

The defendant voluntarily went into the witness box and gave
the only evidence which was given of any hunting (in whatever
sense the word is used), I quote in full from his evidence on this
point :

I did not hunt sheep. I did not hunt at all. I was without a licence.

I was not hunting. We made our camp in a meadow, and then went to
another place and put out camp and stayed there 48 hours before 1 went
back. I left the camp with the Indian and went hunting. I went out
again the second day with my rifie. I wanted to get a deer if I could. My

guide told me he had seen some. There was no possibility for me to get
to the place where the sheep were supposed to be.”

The wminute of adjudication is as follows:

““ Nov. 15, 3 o’clock p.m. I find the charge proved. Fine $150 and costs
$6—3$156. Or one month hard labour.”

As the statute only authorizes the infliction of a penalty of
$50 in addition to the amount due for a licence and the fee fora Judgment
general licence is $100, it is clear that the magistrate intended
to convict the defendant of having hunted some animals other
than deer, bear or goats, for which the licence fee was only $25.

It has been objected to the conviction that the word “hunt”
in the statute means to hunt in the sense of pursuing, ete., some
particular animal, and that unless there is evidence to support
that, no offence has been proved, and the conviction should he
quashed.

The statute, by section 14, makes it unlawfual “ to at any time
hunt, take or kill any animal,” ete. Can it be said that anyone
is guilty of an infraction of this provision without being able to
name the particular animal referred to? 1 think not.

The verb “hunt” in this section is used transitively and must
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have the same object as the other verbs « take” and “kill ”; and
clearly as one cannot take or kill without having a particular
animal taken or killed, that particular animal must of necessity
be the same animal referred to by the word “hunt.” The
grammatical object of all the verbs is of course “any animal.”

Onsmuixomn But a charge, for example, of having “killed an animal,” would

Judgment

at least have to be supported by proving the existence of one,
and reasoning by analogy from the following cases, the convie-
tion would have to shew the kind of animal killed, and it would
have to be supported by evidence.

Reg. v. Spain (1889), 18 Ont. 385, where the defendant was
charged in the exact words of the statute, R.S.C. 1886, Cap. 168,
Sec. 59 with malicious injury to property, Armour, C.J., deliver-
ing the judgment of the Court at p. 386, says: “This is not
sufficient without its being alleged what the particular act was
which was done by the defendant which constituted such dam-
age,” etc, and he refers to Paley on Convictions, 6th Ed., 184
and 208 ; also In re Donelly (1869), 20 U.C.C.P. 165, where a
conviction of having used blasphemous language on the public
highway was quashed because there was no statement of the
words used This case was followed by Regina v. Somers (1893),
24 Ont. 244, where the Court consisting of Armour, CJ., and
Falconbridge and Street, JJ., held that a conviction under the
Lord’s Day Act, R.S.0. Cap. 203, against the cab-driver for
unlawfully exercising his ordinary call was bad, because it did
not specify the act or acts which constituted the offence against
the statute, and both the above cases were referred to and
followed in Regina v. Coulson (1893), tb. 246, where defendant
was charged with practising medicine under R.S.0. Cap. 148,
Sec. 45, but no wrongful act was specified in the conviction.

In Regina v. Levecque (1870), 30 U.C.Q.B. 509, the Court says,
at p. 514:

“*Degcribing the offence in the very words of the statute is not, in many
cages, a sufficient statement to sustain a criminal charge.”

Here, apart altogether from the Crown’s admission, there is
not a tittle of evidence that the defendant even hunted or looked
for any animal other than a deer.

The Crown counsel contends that the word “hunt” means



XV] BRITISH COLUMBIA REPORTS. 137

hunting in the sense of going out with the intention of pursuing GrEGory, .
whether there is an actual pursuit of or killing animals or not. 1910
According to that contention it would be immaterial whether Maren 5.
there were any animals in existence or not; the verb would be

o Rex
intransitive and the offence would be complete the very moment o

one left his door-step, but the Act aims not at guilty intentions, VPERLANDER
but guilty acts, as is made perfectly clear by the remainder of
the sentence.

The Crown counsel argues that the use of the word “ pursue”
in section 10 “shews that the word ‘hunt’ need not imply
actual pursuit;” but I am unable to follow his reasoning. Section
10 refers to the protection of all game during the close season,
and the object of section 14 is to further protect it at all times
against certain non-residents-—the general object of both sections
being to protect. The language in section 10 is to “catch, kill,
destroy or pursue,” while that of section 14 is to “hunt, take
or kill,” but both sections appear to me to mean the same thing,
the word “catch” in one being equivalent to “take” in the
other ; the word “kill” is common to both; “destroy ” adds
nothing, as an animal cannot be destroyed without being killed ;
and the word “hunt” in its natural sense means to pursue, to
shoot at, or at least do something more than look for.

A reference to dictionaries is not a great help in this case, as
both meanings will be found there, but it is worthy of remark
that the first meaning given to the word “hunt” in the Cyc. Judgment
Dictionary is “to chase, as wild animals for the purpose of
catching or killing them.”

To adopt the Crown’s contention would be to strain the word
“hunt” into “hunt for,” while the other construction gives full
force to the object of the section and gives each word its ordinary
and natural meaning.

Whenever a statute or document is to be construed, it must be
construed according to the ordinary meaning of the word as
applied to the subject-matter with regard to which they are
used, unless there is something which renders it necessary to
read them in a sense which is not the ordinary sense in the
English language as so applied : Maxwell on Statutes, 4th Ed., 78.

Where two or more words susceptible of analogous meaning
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are coupled together, they are understood to be used in their
cognate sense, express the same relation and give colour and
expression to each other: Davies v. Sovereign Bank (1906), 12
O.L.R. 557 at p. 559 ; Maxwell on Statutes, 4th Ed., 491 ; Bacon’s
Abridgment, Vol. 4, p. 26.

A number of other objections have been raised, the chief of
which may be shortly stated as follows :

““(1.) The penalty of $150 is unlawful, because the $100 can only be
added to the fine of $50 in the case of hunting certain animals, and thereis
no evidence to shew that any such animals were hunted.

‘“(2.) There is no adjudication of forfeiture of the $100.

*“(3.) The adjudication is uncertain and is in the alternative.

‘“(4.) The conviction does not follow the adjudication in a number of
respects.”’

I do not propose to consider these objections for it is quite
possible, as argued by the Crown, that they may be cured under
the provisions of the amendment to the Summary Convictions
Act, B.C. Stat. 1899, Cap. 69, Szc. 4.

In the case referred to by the defendant’s counsel there was
really no reference to any statute such as our amendment to the
Sammary Convictions Act; or it appeared as in the case of The
Queen v. Gavin (1897), 1 C.C.C. 59, that the case did not come
within the statute: see Criminal Code, 1892, Secs. 883, 889;
1906, Secs. 754, 1,124; Canada Temperance Act, 1878, Secs.
117, 118.

For a general discussion on these sections, see The King v
McKenzie (1907), 12 C.C.C. 425; Regina v. Ellott (1886), 12
Ont. 524.

But there is another objection, wviz.: the absence of any
evidence to shew that the magistrate had jurisdiction, and unless
this appears the conviction must be quashed. That the right to
certiorari always exists on the ground of want of jurisdiction of
the magistrate, even in cases where it is apparently expressly
taken away by statute, is too well established to be questioned:
see Seager’s Magistrate’s Manual, 20d E1l, under the title
Certiorari, and particularly at p. 38.

Our statute explicitly covers the case of the exercise by the
magistrate of excess of jurisdiction, but it goes no further than
that.
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The magistrate’s jurisdiction covered “the Electoral District ¢recory, i.
of Fernie,” but there is not one single word in the depositions to 1910
shew that the defendant hunted or even looked for animals in March 5.
that district, unless the magistrate is justified with his local Rox
knowledge in drawing that inference from the statements that v
“he (the defendant) outfitted for the Wigwam country.” « The OPPRUANDER
Wigwam empties into the Elk river about four miles south of
Elcho.” “He (the defendant) was out in the hills,” and the fact
that the defendant was only absent from Elcho three or four days.

In Regina v. Young (1884), 5 Ont. 184a, a conviction was
quashed as the only evidence to shew jurisdiction was that the
offence took place “in the beer cellar under Duncan’s saloon,”
notwithstanding the fact that the magistrate knew where that
was.

In The King v. Chandler (1811), 14 East, 267, the defendant
was charged with having in his possession a private still. The
still was found in a garden attached to the defendant’s house
which was shewn to be in the county for which the magistrates
had jurisdiction. But Lord Ellenborough and the entire Court
held that was not sufficient, it should be shewn that the garden
was also within the county.

While the Courts will take judicial notice of the territorial
and geographical divisions, they will not so notice the precise
limits of the various counties and divisions; nor whether par-
ticular places are, or are not situated therein: Phipson on Judgment
Evidence, 4th Ed., pp. 13, 14 and cases there collated.

But in the present case it would be necessary in order to
sustain the conviction to judicially notice that the “ Wigwam
country ” means the country tributary to the Wigwam river;
but even that would be insufficient, for an examination of the
map shews that a portion of the Wigwam river lies beyond the
limits of the electoral distriet of Fernie.

Section 103 of the Summary Convictions Act as amended by
the statute of 1899, directs me to dispose of the matter on the
merits, and further directs that if the merits have been tried
below and the conviction is good under that section or other-
wise—and there is evidence to support it—then it shall be
affirmed and not quashed and may be amended if necessary.
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GrEGORY, 5. | am clearly of opinion that there is no evidence to support
1910 the conviction here, and even adopting the Crown’s construction
March 5. of the statute, I must quash the conviction unless I am prepared
— " t0 close my eyes to the merits on the defendant’s side and find
Rex . . . . s 1.
v. him guilty of having hunted deer; amend the minute of adjudi-
OBERLANDER (0 tion by reducing the addition to the penalty from $100 to $25 ;
change the imprisonment from one month to 30 days and strike
out the addition of hard labour and then draw up a new convie-
tion to agree with such adjudication. To do that would seem to
me to be something more than to affirm and amend the conviction,
Judgment )9 would amount to the Crown trying the defendant de novo,
and in his absence and for an entirely different offence from that
of which he has been convicted. :
The rule will be made absolute, and the conviction quashed
with costs, but there will be the usual order for protection.

CUonviction quashed.
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CUNNINGHAM v. STOCKHAM.

Vendor and purchaser—Timber limits—Option for sale of —Contract—Specific
performance—Acceptance—Reasonable time—Time of the essence.

Defendant on the 4th of September, 1908, agreed, under seal, to give to
plaintiff the exclusive right to purchase certain timber limits at $1.50
per acre, plaintiff to examine and cruise the limits within 30 days
from the date of the agreement, when if accepted, plaintiff was to pay
$2,000 and the balance in equal portions as stipulated. The cruising,
which was effected within 30 days, was satisfactory.

Held (MagrTIN, J.A., dissenting): That the option never became a coniract ;
that the examination and cruising, although the result was satisfactory
to the plaintiff, and so intimated by him, did not constitute an
acceptance of the option; that the option should have been accepted
within 30 days, or within a reasonable time thereafter, and a
tender made on the 23rd of October, 1908, was not in the circumstances,
a reasonable time, and that the plaintiff could not obtain specific
periormance.

APPEAL from the judgment of IRVING, J., in an action tried
by him at Vietoria on the 1st of June, 1909, to enforce
specific performance of a contract for the sale of certain timber
limits, under circumstances set out in the reasons for judgment
of the learned trial judge.

Elliott, K.C., for plaintiff.
Fell, for defendant.

IrviNG, J.: I think the application must be refused. On the
4th of September, Cunningham, knowing all about Alexander’s
option and the cancellation of it, by a letter which he himself
posted, chose to enter into the agreement mentioned in the third
paragraph of the statement of claim. That agreement provided
that the examination and ecruising of the limits should be done
within 30 days from the date thereof. The examining and
cruising in my opinion does not mean an acceptance. That
was another stage provided for by the agreement. But no time
is specified in which that acceptance should be notitied, therefore
I take it that that meant within a reasonable time after the 30
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days from that date, I should think the 5th would be a reason-

_able time. But I do not think, having regard to the nature of

timber dealings, that the 23rd would be a reasonable time unless

— there was something that intervened to prevent the time run-

ning.  Now, if anything intervened to prevent this time running,
it was the agreement that was made between Hillis and Stock-
ham in the presence of Cunningham. It seems to me to be a
strong feature in the defendant’s favour that the plaintiff has
omitted to call Hillis here,

Elliott:  He is in New York, my Lord.

InviNG, J.: It is immaterial to me, where he is; he should
have been here if the plaintiff wanted to suceeed. And it should
have been shewn by Hillis that he, Hillis, was ready and willing
to buy, and that there was that agreement entered into between
them that he said was entered into between them.

The first interview took place on a Saturday, and I find as a
fact that when they went out the defendant said to Cunningham
“there is nothing sure about this thing going through; there
is no money in sight”; and that Canningham then said he
would see what he could do. And the same evening he called
at Stockhamn’s house and told him there that he thought Hillis
would put up the money, but that he was not sure about it.
That same evening, or the next day, at any rate before the
interview on Monday, Stockham received the threatening letter
from Alexander’s solicitors. I donot regard that letter as ra,isin‘gr
any question of title at all so as to bring this case within the
class of cases cited by Mr. Elliott. Because Cunningham, the
party to the contract, and the plaintiff in this action, knew all
about the claim of that, and its cancellation, at the time that he
chose to enter into the contract. At that meeting I think Mr.
Lawson acted on behalf of Hillis, and I think, after hearing all
the evidence, that Mr. Stockham took very little part except to
answer such questions as were put to him by Mr. Lawson, I
have some difficulty in deciding whether the subject of chickamun
or money was mentioned. Mr. Lawson says it was not men-
tioned, Mr. Cunningham says it was not mentioned, Mr. Stock-
ham says that he did mention it ; there is positive evidence there,
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and without reflecting in any way upon Mr. Lawson’s veracity mving, J.
—for I do not wish to do that, it is possible Mr. Stockham might 1909

have mentioned that and Mr. Lawson might not have heard it,
or might not have remembered it} he was more concerned in the

June 1.

legal part of it than in the money part of it, which had a peculiar CNerEAL

interest to Mr. Stockham. And I am inclined to adopt Mr.
Stockham’s contention that he did say it, because the same
subject came up in the same way when he left Mr. Hillis’s office.
So that on the whole I think I must determine that point in CUNNEIGHAM
Mr. Stockham’s favour. Now, on that occasion Mr. Hillis was Srockaam
the buyer. And the application to Stockham for an extension
was made for and on behalf of Hillis, and not for and on behalf
of Cunningham. That, I think is abundantly clear, when we
look at the whole of the evidence, and read Mr. Cunningham’s
examination for discovery. The defendant went out of the
office ; he was accompanied to his solicitor’s office by the plaintiff,
and he had done nothing in my opinion that shewed he was
going to be bound. He was present, he was asked to put his
hand to the agreement which they thought had been made, and
which Mr. Hillis hoped would be made. He said no, I won't do
that; I won’t do anything until I see my solicitor. Now then,
Cunningham saw this defendant almost every day after that at
his house and he talked to him; and did nothing further. I
think, by the time the 23rd of October had been reached, and
the $2,000 tendered, that a reasonable time had passed, and I RVING, J.
think it was open to the defendant if he saw fit to refuse to
accept that tender.
I find as a fact that no notice was given by the defendant
requiring the plaintiff to complete. In my opinion the case
depends upon the plaintiff being able to shew that Hillis had
made an agreement with the defendant under which the defend-
ant was to waive the payment of the $2,000 and accept in lieu
thereof $500, and I am not satisfied that the agreement was
entered into. It is unfortunate that Mr. Hillis is not here.
From the facts of the case I draw the inference that the
plaintiff himself had not the money, that he expected that Hillis
would make the purchase; and it was not until the 23rd of
October, the day upon which he made the tender, that he was in

1910
Feb. 11.
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a position to handle the proposition. I find as a fact that he
said they were waiting for the money to come from New York,
on the Saturday. '

The action will be dismissed.

The appeal was argued at Victoria on the 24th and 25th of
January, 1910, before MacpoNaLD, C.J.A., MARTIN and GALLIHER,
JJ.A.

Bodwell, K.C., and Elliott, K.C., for appellant (plaintiff): We
contend that when accepted the agreement became binding on
the vendor and he was bound to convey the limits, which would
have to be within a reasonable time. No time being fixed in the
contract, time could only be made of the essence by the vendor
fixing some specific date. The option only requires that the
timber shall be examined and cruised within 30 days; but
even if the option was accepted, Stockham would not have been
in a position to demand payment until he had cleared his title
by disposing of the Alexander option. Stockham should not have
allowed Hillis to have the impression that he (Stockham) was
going to see his solicitor and that the option might be extended.
He should have demanded his money, and not having done so,
he has created an equity. Stockham did not refuse to sign the
extension of the option, but left Hillis with the impression that
he was simply going to see his solicitor. There was a duty on
Stockham to fix a time for acceptance, and not having done so,
the matter was thrown back into the open agreement.

Fell, for the respondent (defendant): We have nothing to do
with Hillis; our option was with Cunningham, who knew of
and took subject to the Alexander option. We contend that the
cruising was to be within 30 days and then the acceptance
and payment within a reasonable time, but the acceptance and
payment were to be simultaneous.

Bodwell, in reply.

11th February, 1910.

MacpoNaLp, CJ.A,, concurred in the reasons for judgment of

(GALLIHER, J.A.
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MARTIN, J.A.: T regret that I am unable to take the same 1BVING,J.
view of this matter as my learned brothers. I think the option 1909
was duly accepted and so far as payment is concerned it became  Jype 1.

only a question of reasonable time and there could be no cancel-

k X . COURT OF
lation without reasonable notice. APPEAL
GALLIHER, J.A.: This is an appeal from the judgment of 1910

Feb. 11.

Mr. Justice IRVING, dismissing the plaintiff’s action for specific
performance of an agreement, which is as follows: CUNNINGHAM
‘ Agreement made this 4th day of September, 1908, between R. A. STOC'}’{'HA“

Cunningham of the City of Victoria, B.C., and Thomas Stockham, of the ’
same place, in consideration of the sum of $1 now paid by R. A. Cunning-
ham to Thomas Stockham and hereby acknowledged, he the said Thomas
Stockham agrees to give R. A. Cunningham the exclugive right to purchase
certain timber limits situated on or about Kennedy Lake, Clayoquot
District, beld under timber licenses numbers 12,801, 12,802, 27,354-6-6-7,
15,508, 15,509, 29,123-4-5-6-7-8, fourteen in all, and at and for the price of
$1.50 per acre, under the following terms: Examination of and cruising
of limits to be made by R. A. Cunningham or agents, within 30 days from
the date hereof, and if accepted R. A. Cunningham shall pay Thomas
Stockham the sum of $2,000 dollars and balance of purchase money in
equal portions in 2-4-6 months from date of first payment with provision
for postponement of payment on the two latter payments for 60 days and
to bear interest at rate of six (6%) per cent. on each postponed payment.

Signed, sealed and delivered in the presence of.
“ Witness: “ Thomas Stockham.”

“ Angus M. Stockham.”

The cruising was done within the 30 days mentioned in the g,iyrmer,
agreement, and the evidence shews that the timber cruised J.A.
satisfactorily.

The first question to be considered is: Was there an accept-
ance of the option by Cunningham, and when? And secondly,

Was that acceptance within a reasonable time ?

I agree with the learned trial judge that examination and
cruising of the limits, and even the statement that they cruised
satisfactorily, does not constitute acceptance. The agreement is
unilateral, in fact, an option, and something more than that must
be done to change it into an agreement binding on both parties.

No time is fixed for acceptance in the agreement unless it must
be inferred from the agreement itself and the understanding of
the parties that it is to be within the 30 days, and if not, then it
must be within a reasonable time. Up to the 5th of October

10
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IrVING, 4. could any one say that Cunningham had placed himself in a

1909  position where he had accepted or was bound to accept and pay
June 1, for the timber?

Let us examine the evidence on that point. The substance of

COURT OF . . . . ,
appeaL  Cunningham’s evidence is that the timber was approved of by

1010 Hillis (a party who had become interested with Cunningham)

Feb. 11 and himself ; and

¢ And you accepted it on the 3rd of October in Mr. Hillis’s office? Yes.
ConniNeHAM  ““ Did you accept the timber or simply say it was satisfactory ? Satis-
S . factory.
TOCKHAM : . .
¢ Did you say that the option was accepted ? No, I did not say that.”

Cunningham also says he told Mr. Stockham on the 3rd that
he intended to accept the option,

If this evidence stood by itself, I would have grave doubts as
to whether Cunningham had expressed an intention to accept.

As opposed to that we have the evidence of Stockham :

¢ Hillis said the timber cruised good but he did not have the money to
make the payment. It had to come from New York.

1 gpoke to Cunningham outside (of Hillis’s office) and said nothing
sure about this deal going through, there is no money in sight, and he gaid
he would see what he could do.”

Up to this time I hold there was no acceptance.

Now, let us see what took place on the 5th of October. The
parties went up to the office of Mr. Lawson, a solicitor who was
acting for Hillis, and the situation was discussed and from the

GALLIAER, gvidence apparently the parties concerned considered the option

o expired that day, and it seems to have still been treated as an

option, for we find Mr. Lawson indorsing on the agreement for
signature by Stockbam, the following memorandum :

“In consideration of the sum of one dollar I hereby extend the within
option for a period of fourteen days from the date hereof.

¢ Dated October 5th, 1908. . Seal.”

and presenting it to Stockham for signature, but Stockham
refused to sign without his solicitor’s advice, and went away,
and further negotiations dropped.

There was a discussion in Mr. Lawson’s office that day about
a letter written to Stockham by a firm of solicitors acting for
one Alexander, to whom an option had been given on this timber
prior to Cunningham’s option claiming the timber, and Mr.
Lawson in his evidence says that the extension of time asked for
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in the memorandum before referred to was to see what happened 1=ving, J.
to the Alexander option in the meantime. 1910
If there is anything in that, the answer is simple. June 1.
Cunningham, with whom the defendant was dealing all ¢oprr op
through knew of the Alexander option, and knowing of it, had ~APPEAL
been urging Stockham to give him an option; had represented 1910
to Stockham that he had taken legal advice and that the Alex- Feb. 11.

ander option was not worth the paper it was written on, and had CUNNINGHAN
in fact posted the letter from Stockham to Alexander cancelling o,

. STOCKHAM
the option.

I see nothing in what occurred on the 5th of October to alter
the position of the parties as to acceptance.
Cunningham attempted to set up a verbal agreement between
himself and Stockham on the 8rd of Oectober, by which Stock-
ham in consideration of being paid $500 was to extend the time
of payment for five days from the 5th of October.
This is denied by Stockham and in any event nothing came of
it, and no money was paid over or tendered and the extended
time they wanted Stockham to sign for in Lawson’s office was
14 days, as appears in the memorandum (but the evidence would
seem to indicate 10 days), and not five days as Cunningham
asserts the verbal agreement was.
Nothing further occurred of moment till the 23rd of October, GALLINEE,
when it is in evidence that $2 000 was tendered Stockham. J.A.

My view is (and it seems from the evidence to have been the
understanding of the parties themselves), that acceptance should
have been within the 80 days, but if T am wrong in that view, I
have then to consider was the tendering of the $2,000 on the
23rd of October (which appears to me to be the first direct
intimation of acceptance), within a reasonable time ?

Having regard to the nature of the transaction, and the
fluctuating character of the subject-matter, I am of opinion it
was not. ,

The case seems to me to be one where Cunningham took the
option in the hope of being able to dispose of the timber to a
third party at a profit during the life of the option, and never
intended to become bound until he saw that the money to pay
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trviNG, 3. for the timber was available, and that the alleged verbal agree-
1909  ment and the efforts to obtain an extension of time were for the
June1. purpose of delay until the money could come from New York.

I would therefore dismiss the appeal with costs.
COURT OF

APPEAL s R X . .
. Appeal dismissed, Murtin, J.A., dissenting.
1910

Feb. 11. Solicitors for appellant: Elliott & Shandley.

————  Splicitors for respondent: Fell & Gregory.
CuNNINGHAM
v,
StockHAM

covrr or McLEAN ET AL. v. NORTH PACIFIC LUMBER CO.

APPEAL
Statute, construction of—Water Clauses Consolidation Aect, 1897, R.S.B.C.

1910 ’
Cap. 190— Water Act, 1809, Cap. 48, Secs. 329, 330, 832 and 838—Saving
March 4. of rights acquired under former Act—Pending applications thereunder—
McLEAN “ Continued to completion.”
R
Norrm  Section 329 of the Water Act, 1909, enacts that any applications under any
Pacrric former Act not completed at the time of the passing of the said Act

Luusss Co. may be continued to completion under such former Act, or under the

Water Act, 1909, as the applicant may elect. Section 333 repeals the
Water Clauses Consolidation Act, 1897, saving, inter alia, the right to
complete any pending application thereunder.

Held, that the appellants here having acquired a right under the Water
Clauses Consolidation Act, 1897, but that right not having been deter-
mined before the repeal of the Act by the Water Act, 1909, and they
having elected, under the provisions of the new Act to continue their
application to completion under the old Act, they were entitled to
do so.

IN July, 1908, two applications were made, under the Water
Clauses Consolidation Act, 1897, one by the appellants and onec
by the respondents, for water on the same creek, at about the
same point, and for the same amount, namely, five inches.
The commissioners granted the appellants a record of five
inches and vrefused the respondents’ application. The
respondents appealed to the County Court judge under section

Statement
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36, and the appeal was set down for hearing, but owing to
adjournments, did not finally come up for hearing until the
16th of April, 1909, before which time the new Water Act,
Cap. 48, 1909, had come into force.

The appellants objected on the hearing that the jurisdiction
of the County judge had been taken away by the repealing
clause of the Water Act, Sec. 338, but the learned judge, after
argument, decided that he had a right to hear the appeal, and
in his reasons for judgment granted the respondents one
inch of water in priority to the appellants to whom he granted
five inches. Howay, Co. J., in his reasons for judgment, said
“This is an appeal under the provisions of the Water Clauses
Consolidation Act, 1897, Cap. 190. At the hearing I held on
preliminary objection that the right to proceed and prosecute
this appeal was a right acquired under the old Act, Cap. 190,
R.S.B.C. 1897, and consequently preserved by section 333 of
the Water Aet, 1909.

“This is a hearing de novo: Ross v. Thompson (1903), 10
B.C. 1771,

“The stream in question is said to contain one and a half
inches at its lowest stage. E. W. McLean and Hope Graveley &
Co. in one interest, and the North Pacific Lumber Company
Limited, applied for a record of it, at the same time. The
water commissioner granted a record of five inches to the
former. The North Pacific Company appeals against the grant
to their opponents, and also against the refusal of their appli-
cation.

“The Nicholas Chemical Company, successors to E. W. Me-
Lean and Hope Graveley & Company desire the water for the
manufacture of acid—a ecommercial purpose—an unnatural
use of the water. The North Pacific Lumber Company desire
it for the domestic use of their employees—a natural and
ordinary use. DBetween these two conflicting claims I have no
hesitation in holding that those who wish the water for the
purpose of maintaining life and for bodily cleanliness—who
are using it for its manifest and natural purposes—have the
better claim. But of course such claim must be limited to
the reasonable requirements for the purpose in question.
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“The evidence satisfies me that one inch of water will supply
the domestic requirements of all the North Pacific Lumber
Company’s employees who can use the stream.

“The record granted to E. W. McLean and Hope Graveley
Company by the water commissioner on 16th of September,
1908, will, therefore, be set aside and the same is hereby set
aside and cancelled. In its place, a record will issue in favour
of the North Pacific Lumber Company for one inch for
domestic purposes; and subject thereto a record to E. W.
McLean and Hope Graveley & Co., Ltd., or their successors in
title for five inches. As the success is divided, there will be no
costs.”

The appellants then applied for a writ of prohibition, and an
order nist was granted which was subsequently discharged.

22nd September, 1909.

Crement, J. [on discharge of the rule]: This order
nist must, I think, be discharged. Section 333 of the Water
Act, 1909, repeals the Water Clauses Consolidation Aect, 1897,
and the various amending Acts, but expressly saves and pre-
serves any rights or privileges acquired thereunder. Before the
coming into force of the Water Act, 1909, Mr. Wilson’s clients
had acquired the right of appeal given by section 36 of the
earlier statute and had indeed actually exercised it by the filing
of a petition within the time limited by the section. Such a right
is a matter of substance and not of procedure: Canadian and
Yukon P. & M. Co. v. Casey (1900), 7 B.C. 373 ; Courtnay v.
Canadian Development Co., ib. 377, and cases there cited, and
involves not merely the suitor’s right but the jurisdiction of the
tribunal to which the appeal is given. To save and preserve
the suitor’s right as section 333 clearly does, involves the con-
tinnance of jurisdiction in the named tribunal.

I may add that it seems impossible to construe the new Act
so as to transfer to the chief commissioner any jurisdiction to
hear these appeals. His jurisdietion under section 72 is to
hear appeals from a water commissioner, an entirely new
functionary, and in respect of decisions by such water com-
missioner under the new Act only.
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“From this judgment the appellants appealed to the Court of CoURT OF
Appeal. . —_

The appeal was argued at Vancouver on the 11th and 14th of 1910
March, 1910, before Macponarp, C.J.A., Irving, MarTIN and March- 14,

GALLIHER, JJ.A, McLran
v

Sir C. H. Tupper K.C., for appellants: Whatever the g;’;i;
respondents’ rights are, they can be dealt with under the new Luuser Co.
statute, the jurisdiction of the County Court having been swept
away by it and a new tribunal established for the settlement of
all pending matters. Here no right is being taken away, but
we say that the language of the Legislature is express,
and they say that they have referred all these pending matters
to their own tribunal, and laid down that they alone shall deal
with them.

Bloomfield, for respondents: The appellants have gone too
far in their proceedings under the old Act to elect under the
new one. We had a right to the water a year ago, and our right
to continue our application to completion under the old
statute is preserved by the new one in the clearest language:
sections 329 and 332. The intention of section 330 is that the
applicant who was making an application, or had a pending
application at the time chapter 48 came into force, and com-
pleted his application under the old Act must not be in any
better position after he had obtained his record than any other
old record holder. After he has obtained his record, that is Argument
“continued his application” to completion, he must then under
Part I11., apply to the tribunal established under section 9, and
obtain a licence in exchange for his record. To grant the writ
in this instance would be not to prevent a wrong being done,
or to direct a right to enure, but on the other hand to perpetuate
the erroneous record of the appellants and to deprive the
respondents of a right, that is the right to the record of water
to which they were entitled on September 16th, 1908. If the
County Court jurisdiction is determined by section 333, then
the commissioner’s powers are also at an end, and it follows
no application could be ‘“continued” to completion under the
old Act—which is contrary to the very apparent intention and
express provision of section 329.
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Macpoxarp, C.J.A.: I think the appeal should be dis-
missed. I think that section 332 of the Water Act gives Mr.
Bloomfield’s clients the right to elect to continue their applica-
tion under the old Act, and that they did so elect.

Irving, J.A.: I have reached the conclusion that the appeal
should be dismissed, although at one time during the argu-
ment I thought otherwise. T have come to the conclusion that
Part 111, was never intended to take the place of an appeal to
the County Court judge. The appeal to him may still be
regarded as part of a pending application.

Part ITI. deals with the records and claims at the time of
the pasing of the Aect, or of its coming into force. The idea of
that Part was that it should correct and deal with the uses of
water whether held by record or otherwise.

The provision in section 330 means that in any event the
applicant shall go to the Board established under Part I1IL.
That would not be necessary if this were to be regarded as an
existing claim. The appeal from an original application undar
the new Act is not to the Board, but to the Chief Commissioner
under section 72. The Board under Part TII. has nothing to
do with the preliminary question as to who is entitled to the
water, but to the correction of grants or claims to water that
have been dealt with by the water tribunal.

Marrin, J.A.: T think that the respondents having elected
under section 329 to have the rights reserved to them under
section 333 decided by the tribunal established under the old
Act, are entitled to have that application, which is still
pending, continued, which means continued to completion under
the old Aet and to use its machinery, and once having obtained
a record in that matter, then apply for a licence under the new
Act. The “right” here is not the right to appeal to the County
judge but the right to a record. This view of the matter
obviates any difficulty regarding the powers of the Board of
Investigation under sections 9, 27, 29, ef seq. and effectually
harmonizes the working of the new system which is a construc-
tion which we ought to aim at if fairly open to us: McGregor
v. Canadian Consolidated Mines (1906), 12 B.C. 11¢. In



XV.] BRITISH COLUMBIA REPORTS. 153

this aspect of the matter it is not necessary to discuss the O o

sections of the Act. -
1910

Garrieer, J.A.: I agree that the appeal should be dismissed March 14.
for the reasons just stated. ——

.. McL
Appeal dismissed. S
NorTH
Solicitors for appellants: Tupper & Griffin. Pacrric

Lomser Co.

Solicitors for respondents: Wilson, Senkler & Bloomfield.

VASILATOS v. THE CORPORATION OF THE CITY courr or

o APPEAL
OF VICTORIA. —

1910

Municipal law— Periodical licence— By-law imposing fee for six months— April 6

Conditions in by-law eliminating Sundays from said period— Municipal
Clauses Act, B.C. Stats. 1906, Cap. 82, Sec. 175, Sub-Sec. 11; 1908, V AsILATOS

Cap. 36, Sec. 21. v,
P+ 36 VICTORIA

Where a municipal corporation is empowered to collect a licence fee  from
any retail trader, not exceeding twenty dollars, for every six months,”’
the licence to be granted ** go as to terminate on the 15th day of July
or the 15th day of January’’ the corporation may notstipulate that the
applicant shall confine his trading to week days only of the period of
the licence, and may not withhold the licence if he refuses to subseribe
to such a condition.

APPEAL from a decision of Irving, J., on an application to
him at Victoria on the 14th of July, 1909, for a writ of
mandamus directing the issue to the plaintiff of a retail trader’s
licence for six months from the 15th of July, 1909, to the 15th
of January, 1910, inclusive. The plaintiff had applied for such
a licence but, as a condition of its being granted him he was
requested to sign an application in the following form :

“I apply for a licence in the above business for Mondays, Tuesdays,
Wednesdays, Thursdays, Fridays and Saturdays only.”

and that he also sign the following agreement :

Statement
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“ Agreed that this licence is good only for the following days: Mondays,
Tuesdays, Wednesdays, Thursdays, Fridays and Saturdays, and the same
is so accepted.”

These conditions were embodied in a by-law purported to
have been passed in pursuance of section 175, sub-section 11 of
the Municipal Clauses Act, as enacted by section 21 of chapter
36 of 1908, which empowers the municipality to collect from
any retail trader a licence fee, not exeeding $20, for every six
months. Irviye, J., directed that a licence issue for a period of
six months, from the 15th of July, 1909, to the 15th of January,
1910, and that such licence be free from the conditions pre-
seribed in the said by-law. The Corporation appealed.

The appeal was argued at Vietoria on the 25th and 26th of
January, 1910, before Macpowarp, C.J.A., MartIN and Gar-
LIHER, JJ.A.

W. J. Taylor, K.C., for appellant Corporation: No wrong
has been suffered by the respondent in being asked to agree not
to do something which is already forbidden. Why should the
Corporation not be able to issue a trading licence for the whole
period mentioned, excepting Sunday, when there is the Domin-
ion statute which prohibits Sunday trading? If a person were
progsecuted by the Attorney-General under the Lord’s Day Aet,
what answer would it be to such prosecution that the person
offending had a municipal licence? He referred to Lord’s Day
Act, R.S.C. 1906, Cap. 153, Secs. 5 and 16.

1liggins, for respondent (plaintiff): Seetion 16 of the Lord’s
Day Act refers only to any Act respecting Sunday observance in
force in any Province in Canada when the Lord’s Day Act
came into force. The by-law passed by the municipality was
not in force at that time, so that section 16 does not apply.

[ Macponarp, O.J.A.: A trades licence issued in the ordinary
way does not authorize a person to carry on business contrary to
law. ]

Precisely; that is my answer. See section 177 of the Muni-
cipal Clanses Act. There is no authority in the Corporation to
compel an applicant for a licence to enter into an agreement not
to trade on Sunday. Under this by-law a person cannot obtain a
licence for six months. The statute makes all licences expire on
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the 15th of January., We submit that the licence must be for O T

six months running continuously. The by-law is partial and =

unequal in its operation. )
Taylor, in reply: The licence is a periodical licence ; not one APl 6

for six months; it must expire on the 15th of January. VASILATOS

o
Cur. adv. vult. VICTORIA

5th April, 1910.
Macpo~xarp, C.J.A.: Under section 175 of the Municipal

Clauses Act, 1906, and amendments thereto

‘¢ Every municipality shall, in addition to the powers of taxation by law
conferred thereon, have the power to issue licences for the .purposes
following, and to levy and collect, by means of such licences, the amounts
following:

““(11.) From any retail trader, not exceeding twenty dollars for
every six months.”’

By section 177, the trader is required to take out a periodical
licence paying in advance such periodical sum as may be

imposed, and by section 178:
‘“The licences to be granted as aforesaid may be in the Form B in
Schedule One of this Act, and the same are to be granted so as to termin-

ate on the 15th day of July or the 15th day of January.”

Form B is as follows:

““(A.B.) has paid thesumof $................. in respect of a licence to
............. ... and is entitled to carry on the business of .......... ...
at ......... e coofrom ool L to

Collector 11 MACDONALD,

. T e R CoONA
Purporting to act under the provisions of said section 175,

the Council of the City of Vietoria passed a by-law, No. 620,
enacting as follows:

8. Every retail trader obliged to take a licence under section 6 hereof,
carrying on business in the City of Victoria shall, on the 14th day January
and on the 14th day of July in each year, or in any one of the seven days
preceding such dates, apply personally at the City Hall to the City
Treasurer for a licence pursuant to this by-law, and if commencing
business within the dates named, then shall so apply on the day of
commencing business or within the seven days before that date. At the
time of making the application, the applicant shall pay the $4.50 tax and
shall sign an application form which shall contain besides the necessary
wording applicable in each case, the following words:

‘I apply for a licence in the above business for Mondays, Tuesdays,
Wednesdays, Thursdays, Fridays and Saturdays only.’

9. Before the licence shall be issued out to the applicant therefor he
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shall, in the presence of some official of the corporation, sign a memo-
randum to be endorsed on such licence as follows:

‘¢ Agreed that this licence isgood only for the following days: Mondays,
Tuesdays, Wednesdays, Thursdays, Fridays and Saturdays, and same is so
accepted.’

““11. Any person carrying on any retail business described or included
in section 6 hereof having neglected or refused to comply with the
regulations contained in sections 8 and 9 of this by-law shall be deemed to
have committed an offence, and upon conviction be liable to a penalty not
exceeding $50, but this provision shall not supersede or in any way inter-
fere with the liability for penalties imposed by section 179 of the Municipal
Clauses Act.”

On the 8th of July, 1909, the plaintiff applied to the col-
lector for a retail trader’s licence, and tendered the proper fee
therefor. The collector refused to issue a licence unless the
plaintiff complied with scctions 8 and 9 of the by-law, which
the plaintiff declined to do (other than to pay the fee) and the
collector refused to issue to him a licence. The plaintiff on the
following day issued the writ in this action for a mandamus to
compel the issue to him of a licence for six months from the 15th
day of July, 1909, to the 15th of January, 1910. On the
91st of July, Irving, J., in Chambers, made the order asked for
and from that order the defendants appealed to this Court.

Mr. Taylor, for defendants, urged that to order the defend-
ants to issue a licence in the form provided by Schedule B would
be to compel them to license the plaintiff fo commit breaches of
the Lord’s Day Act; that the use of Form B was not mandatory ;
that as the Corporation had the right under section 50 (105) of
the Municipal Clauses Act, 1906, to pass by-laws for the obser-
vance of the Lord’s Day, it could do indirectly in manner
proposed by the by-law in question what it had power to .o
directly under said sub-section 105.

Section 175 was, in my opinion, meant to confer upon a muni-
cipal corporation merely the power to impose a tax for revenue
purposes. The trader has a right to carry on his lawful busi-
ness subject only to the liability to pay the tax. I do not agree
with the proposition that what the Cornoration had power to do
directly it could do indirectly. If that were so, the Corporation
could refuse to permit a trader to carry on business by refusing
a licence, unless he signed an agreement to pay his land taxes or
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to refrain from committing a nuisance on his premises. Indeed,
if the argument were sound, there would be no end to the
impediments which the Corporation, under cover of a by-law of
this sort, could throw in the way of legitimate trading.

The contention that a licence in Form B would amount to
an authority from the Corporation to the trader to commit
breaches of the Lord’s Day Act, or any other law, is to my mind
quite fallacious.

As to whether the use of Form B is mandatory or not, I am
inelined to think that it is, but T do not decide that. What T do
decide, however, is that the lcence must be either in that form
or to that effect, and ean not be withheld until conditions such
as are imposed by the by-law in question, are complied with by
the trader.

I think the appeal should be dismissed.

Marrin, JLA.: T concur with the result arrived at by my
learned brother, the Chief Justice, although not entirely on the
same ground. I am inelined to think that a great deal can be said
in favour of a corporate aet being exercised in this way, viz.: to
regulate Sunday observance, .

But secing that in one particular the agreement which they
require this man to sign is unauthorized in any event by the
statute—that is to say, in regard to the sale of milk, which is
a non-intoxicant beverage, the sale of which is specially
authorized by one sub-section of section 50, viz., (183), though
sought to be prohibited by section 6 of the by-law—therefore the
by-law in its present shape, at least, cannot be supported.

I think it is better to put my judgment on that ground, that
they have required a condition which, in any cvent, is unauthor-
ized. Therefore the appeal cannot stand.

Garrinew, J.A., concurred in the reasons for judgment of
Macpowarp, C.J.A.

Appeal dismissed.

Solicitors for appellant Corporation: Mason & Mann.
Solicitor for respondent: F. Higgins.

157

COURT OF
APPEAL

1909
April 6.
VASILATOS

v,
VICTORIA

MACDONALD,
C.J.A.

MARTIN, J.A.

GALLIHER,
JAL



158

CLEMENT, J.
1910
March 3.

V.
SToNE

Statement

KILPATRICK

BRITISH COLUMBIA REPORTS. [Vor.

KILPATRICK v. STONE ET AL.

Fiztures—Machinery attached by bolts and screws—Mortgage of “land and
premises,”  “buildings, fiwtures” etc—~Seizure of mill plant and
machinery for debt—Claim by mortgagee to as part of freehold.

By two separate instruments at different dates, plaintiff obtained mort-
gages on certain “land and premises, including all buildings, fixtures,”
ete.,, such land and premises, comprising a sawmill built on mud
sills, spiked to piles. The mill having been seized for debt, the
plaintiff claimed the plant and machinery under his mortgage as part
of the freehold. The plant was in general affixed to the structure by
heavy bolts going through the beams or sills, and apparently could
have been removed by unscrewing without injury to the building.

Held, that the method of attachment of the machinery adopted shewed
that it was the intention that the machinery was to be, and in fact
did become a part of the mill building, which was itself part of the
land; and further, that the form of the mortgages shewed that it was
the intention that the mortgagee should take under them certain
rights in the fixed plant in addition to his rights as grantee of the land.

INTERPLEADER issue tried at Vaneouver, by CrLEMENT,
J., on the 25th of January, 1910. By a mortgage, dated the
5th of October, 1907, J. W. Bryden granted and mortgaged to
the plaintiff, Kilpatrick, an undivided three-quarters of the
“land and premises” on which a certain sawmill at Cumber-
land, B.C., was situate. By a second mortgage of the 16th of
December, 1908, Bryden granted and conveyed by way of
mortgage to the said Kilpatrick, an undivided one-quarter of
the same “land and premises,” together with “all buildings,
fixtures, commons, ways, profits, privileges, rights, easements
and appurtenances to the said hereditaments belonging, or
with the same or any part thereof held and enjoyed or appur-
tenant thereto, and all the estate, right, title, interest, property,
claim and demand of him the said mortgagor, to or upon the
same premises.” The mill, a substantial building with shingle
roof, was built on mud sills, and on sills laid on piles and
spiked to the piles. The mill, which contained considerable

plant and machinery, was seized.
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The plaintiff claimed the plant and machinery above men-
tioned, under his mortgages as part of the freehold. The
defendants, however, instructed the sheriff to persist in pos-
session. Lawmpman, Co. J., ordered an interpleader issue.
When it came to trial the defendants relied on section 4 of the
Bills of Sale Act, defining trade machinery, and disclaimed a
water turbine wheel, double {friction feed works and the
shafting. The other machinery was generally affixed to the
main structure of the mill by heavy bolts in most cases going
through beams or mud sills of the mill. These bolts were
mainly to steady the machinery and keep it in place, and the
machinery could have been removed by unscrewing the bolts
and without damage to the other parts of the freehold.

Sir C. H. Tupper, K.C., for defendants: The machinery
(excepting what we have disclaimed) was capable of seizure
because the mortgages were not registered under the Bills of
Sale Act. He cited Warner v. Don (1896), 26 S.C.R. 388;
Topham v. Greenside Glazed Fire-brick Company (1887),
37 Ch.D. 281; In re Burdeit (1888), 20 Q.B.D. 310; Small
v. National Provincial Bank of England (1894), 1 Ch. 686 to
690 and Johns v. Ware (1899), 1 Ch. 359. We also contend
that neither the mill building, nor any of the machinery, can be
called fixtures.

Woodworth, for the plaintiff: Section 4 of the Bills of Sale
Aect, does not apply except where the trade machinery is sep-
arately assigned or charged apart from the freehold. He cited
In re Yates, Batcheldor v. Yates (1888), 38 Ch.D. 112 at pp.
120 to 123; Brooke v. Brooke (1894), 2 Ch. 600 at p. 612;
Sheffield and South Yorkshire Permanent Benefit Building
Society v. Harrison (1884), 15 Q.B.D. 358 at p. 362. He
contended that both the machinery and the mill, as between
mortgagor and mortgagee, were fixtures, and cited Reynolds
v. Ashby & Son (1903), 1 K.B. 87, (1904), A.C. 466; Hob-
son v. Gorringe (1896), 66 1.J., Ch. 114; Longbotiom .
Berry (1869), L.R. 5 Q.B. 128; Holland v. Hodgson (1872),
LR. 7 C.P. 328; The Goldie & McCulloch Co. v. Hewson
(1901), 35 N.B. 349; Stack v. Eaton (1902), 4 O.1.R. 335.
He also referred to all the cases cited in 12 Camp. R. C. at p.
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221; and also, Ellis v. Glover & Hobson, Limited (1908), 1
K.B. 388; In re Whaley (1908), 1 Ch. 615; Monti v. Barnes
(1901), 1 K.B. 205; Howie v. McClay, 5 ¥. 214; Haggert v.

—The Town of Brampton (1897), 28 S.C.R. 174; and Can-

adian Bank of Commerce v. Lewis (1907), 12 B.C. 398.

March. 3rd, 1910.

CremMENT, J.: On the authority of Reynolds v. Ashby & Son
(1904), A.C. 466, 73 L.J., K.B. 946, and the cases there
cited, I hold that the machinery in question was land covered
by the plaintiff’s mortgages at common law; except the loose
piece of belting and one circular saw not actually attached «t
the date of the seizure by the sheriff. I need not describe the
method of attachment as detailed at length by the witness
Cessford ; suffice it to say that the method adopted shews that
the machinery was to be, and in fact became, part and parcel
of the mill building, which was itself part of the land.

I am further of opinion that the plaintiff’s mortgages were
not assurances of personal chattels so as to require registration
under the Bills of Sale Act (B.C. Stat. 1905, Cap. 8). In re
Yates, Batcheldor v. Yates (1888), 38 Ch.D. 112, 57 1.J., Ch.
697, is, I think, decisive. In the language of Lindley, L.J.:
“The trade machinery passes as a portion of the land, not as
personal chattels; and if you look at this conveyance”—in this
case, these mortgages—-‘you cannot find from first to last, any-
thing about personal chattels.” Small v. National Provincial
Bank of England (1894), 63 L.J., Ch. 270, is, T think, clearly
distinguishable. There—to quote the headnote—*“the form of
the mortgage shewed that it was the intention that the mortga-
gees should take under it certain rights in the fixed plant in
addition to their rights as grantees of the land.” There is
nothing of that sort here. These are land mortgages pure and
simple. .
Judgment for plaintiff.
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STAR MINING AND MILLING COMPANY, LIMITED
BYRON N. WHITE COMPANY
(Foreian) (No. 2).

Practice—Cosis—Taxation—Interest on cosis— When to be (omputed from—-
Interest Act, R.S.C. 1906, Cap. 120, Secs. 12-15.

An appeal from the judgment of CLemeNT, J., reported ante, p. 11, was
allowed, GarLiugRr, J.A., dissenting.

A PPEAL from the judgment of CremENT, J., reported ante,
p. 11. The appeal was argued at Vancouver on the 7Tth of
April, 1910, before Macpoxarp, C.J.A., Irvivg, MARTIN and
Garrinzr, JJ.A.

8. 8. Taylor, K.C., for appellant (plaintiff) Company:
Judgment was originally obtained on the 23rd of November,
1907 ; the costs were taxed on the 19th of July, 1909, and an
addition of some $326.25 made on the 21st of October, 1909.
The question is whether we are entitled to interest on costs from
the date of judgment or from the allocatur. They say that we
should have had interest from the 19th of July, 1909; we say
that we should have had interest from the 23rd of November,
1907, being the date of the judgment on the whole amount. See
the Interest Act, R.S.C. 1906, Cap. 120, Secs. 12 to 15. A judg-
ment debt shall bear interest, and a judgment for costs is a judg-
ment debt. He cited and referred to Schroder v. Clough
(1877), 35 L.T.N.S. 850; Boswell v. Coaks (1887), 36 W.R.
65, 57 L.J., Ch. 101; Taylor v. Boe (1894), 1 Ch. 413; In re
London Wharfage and Warehousing Co. (1885), 33 W.R. 836,
53 LT.N.S. 112.

Bodwell, K.C., for respondent (defendant) Company: The
Court by the terms of its order has postponed the payment. The
judgment contains a number of declarations; the only money
demand which is recovered are the costs, and the practical
terms of the judgment are that the costs are to be paid after they
are taxed. ['ntil that taxation takes place, no judgment for
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money has been rendered. The debt has to be ascertained, and
is to be paid when ascertained. Consequently this is a case in
which the Court has “otherwise ordered.” The judgment is
that on a certain day defendant Company are to pay a certain
sum to be ascertained. There is no principal sum recovered
here, therefore there is no judgment debt. The Court itself has
postponed the date of payment.
Taylor, was not called upon in reply.

Macpoxarp, C.J.A.: I think the appeal ought to be allowed.
The judgment is in the form very commonly used for 20 years
to my own knowledge, and all that it means is that the
costs were given subject to taxation. This form of order does
not imply that the interest, which is given by statute, shall not
commence to run until the date of taxation.

Irving, J.A.: I agree. The formula is a clumsy one. As
there is no special mention that interest shall not run, I think
the words “forthwith after taxation” may be rejected as sur-
plusage, It is quite evident that in framing the order no person
was considering the question of interest.

Martin, J.A.: T concur. 1 prefer to put my judgment on
the ground that the direction as to the payment of the costs
forthwith after taxation may be regarded as mere surplusage
having regard to the fact that no costs can be paid without
taxation. Since I settled the order under consideration, I think
it desirable to add that I now note that it contains the expression
“costs of and incidental to this action,” and I wish to say that
if T had noticed the words “and incidental to” T should have
struck them out, as in this case at least—as in most cases—they
are as unnecessary as they are uncertain, if not, indeed, mis-
leading.

Garrtaer, J.A.: T would dismiss the appeal. I agree with
the learned judge below who found that the plaintiffs were
entitled to exercise certain rights. Costs followed as an ineci-
dent—having settled or given power to the plaintiff to exercise
those rights, he proceeds to settle the question of costs solely,
and he fixes a specified time for the respondents to pay the
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COURT OF

costs. The parties are now dealing with something by itself— ouRT O
they are dealing with the costs, not with the judgment which has — —
gone before. 1910
. . . April 7.
Appeal allowed, Galliher, J.A., dissenting. pril 7
StAR
Solicitors for appellant: Taylor & Harvey. Were
Solicitors for respondent: Bodwell & Lawson.
IN RE LEE HIM. GREGORY, J.
: . , , . 1910
Statute, construction of—Chinese Immigration Aect, R.S.C. 1906, Cap. 95, .
Sec. 7—Exemption from entry tax—Onus on applicani—Appeal from APril 15.
decision of controller of customs— Habeas corpus—Mandamus. IN mE
Lez Hix

The Chinese Immigration Act, by section 7, imposes an entry tax upon all
immigrants of Chinese origin coming into Canada, but by sub-section
(¢.) exempts merchants and certain other persons, who are required
to substantiate their status to the satisfaction of the controller of
customs, gubject to the approval of the minister of customs.

Held, that an applicant dissatisfied with the controller’s decision, should
proceed by way of appeal to the minister of customs, and that if it
should ultimately become necessary to apply to the Court for agsistance,
the proceeding should be by mandamus and not by habeas corpus.

APPLICATION for a writ of habeas corpus heard by

Grrcory J., at Vancouver on the 11th of April, 1910. The
applicant, Lee Him, left Canada and went to China in Febru-

ary, 1908. On his return in March, 1910, he claimed exemp-

. . . Statement
tion from payment of the entry tax as a Chinese merchant pur-

suant to section 7 of the Chinese Immigration Act. The con-

troller of customs did not allow the claim, and the applicant

took these proceedings.

J. W. de B. Farris, for the application.
Senkler, K.C., contra.
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» 15th April, 1910.

GrEGORY, J.: I am not at all clear that this is a proper case
to move against the controller for habeas corpus for, by section
5 of the Act, Cap. 95, R.S.C. 1906, Lee Him is still deemed
to be on board the vessel by which he arrived and the con-
troller only interferes with his liberty to the extent of saying
that he shall not land without complying with the provisions
of the Act. In all other respects, he is, so far as the con-
troller is concerned, absolutely free. I am inclined to think
that, if the controller is acting improperly, the proper way to
proceed against him is by mandamus. But the order nisi has
been granted and a return made that he is detained because he
is a Chinaman and has not paid the $500 entry tax, claiming to
be exempt therefrom on the ground that he is a merchant, but
that he has not substantiated that fact to the satisfaction of
the controller. While admitting that the question is not free
from doubt, it seems to me that, Parliament having designated
the controller as the person who shall decide whether the appli-
cant for admission is a merchant, with an appeal to the minis-
ter, it must be presumed that Parliament did not intend that
the controller’s action should be also reviewed by the Courts.
In fact, if habeas corpus lies at all, it would be equally avail-
able after the minister had signified his approval. If the
statute had been silent upon the point as to who was to pass
upon the status of the applicant, the customs officers would
undoubtedly have done it in the first instance. Their action
would have been subject to the approval of their superiors,
viz.: the controller and the minister, but, in addition, the
Courts would have an undoubted right to finally determine the
question. To allow the same procedure—which is practically
what Lee Him asks for in this case—is to give no effect to the

words of the statute designating the controller as the person to
decide that question and the words may be rejected as sur-
plusage, which will not be done if it is possible to give an
effect to them which is in accord with the scope and object of
the statute as a whole. That, it seems to me, can be done here
by holding that the controller, subject to the approval of the
minister, shall decide the question. Tt is his opinion which is
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to govern. As stated by Lord Bramwell in Alleroft v. Lord GREGORY, .

Bishop of London (1891), A.C. 666 at p. 678, where the
House of Lords refused to interfere by maendamus with the
opinion of the bishop: “If a man is to form an opinion, and his
opinion Is to govern, he must form it himself.” And their
Lordships absolutely refused to form or express any view as
to the correctness of the bishop’s opinion.

This conclusion does not in any way conflict with the
decision of the Full Court in Tkezoya v. C.P.R. (1907), 12
B.C. 454, and is in accord with the suggested dictum of
Cremext, ., at p. 459.

See also Nishimura Ekiu v. United States (1892), 142 U.S.
651, which is very similar to the present case, but where the
statute was somewhat more explicit in its terms, though the
right to’apply to the Courts was not expressly taken away.

The order nist will be discharged on the usnal terms.

Application refused.

REX v. KLEIN.

Criminal law—Conviction by magistrate—Reading depositions to witnesses
before accused enters on his defence—Criminal Code, Secs. 682, 711, 721,
796, 797, 798.

Section 798 of the Code relieves the magistrate from the duty of reading
the depositions to the witnesses before the accused enters on his
defence.

MOTION , on the return of a rule nisi, to quash a conviction
by a magistrate, acting under the summary jurisdiction pro-
visions of the Code, heard by Irving, J., at Victoria on the
19th of June, 1909.

Morphy, in support of the motion.
Maclean, K.C., (D. A.-G.), contra.

1910

April 15.

Ix rE
Ler Hmm

Judgment

IRVING, J.
1909
June 19.

REx
v.
KLein

Statement
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19th June, 1909.

Irving, J.: Mr. Morphy’s contention is that a magistrate in
dealing with a case nnder Part XVI. is, by virtue of section
711, bound to take depositions in the manner prescribed by
section 682. At first I thought that this contention was correct.
[t seems so reasonable a construction of the Act, and so desir-
able a practice for magistrates to observe, that one is disposed
at first sight to accept it as sound; but section 798 places the
point in a different light.

Section 798 provides that, except as specially provided for in
sections 796 and 797 (which two sections have nothing what-
ever to do with the manner of taking the evidence) neither the
provisions of the Act relating to preliminary inquiries before
justices, nor of Part XV. shall apply to proceedings under
Part XVI. Part XV. relates to summary convictions. Sec-
tion 788 (4) therefore, must be read as authorizing the
magistrate to proceed “to dispose of the case summarily” with-
out regard to the provisions of the following sections, viz.: 682,
711, 721.

The result is that section 798 relieves the magistrate from
the duty of reading the depositions over to the witness, before
the prisoner enters on his defence.

Although the convietion cannot be questioned because the
magistrate did not read over to the witnesses their depositions,
1 think that magistrates, when they are proceeding under Part
XVI. would be adopting a good practice if they took the depo-
sitions in the manner preseribed by section 682, reading them
to the witnesses in the presence of the accused, and dispensing
with the signature only when necessary.

The other points raised on the prisoner’s behalf I disposed
of on the argument.

The conviction, therefore, stands.

Motion dismissed.
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HOVELL v. THE LAW SOCIETY OF BRITISH MORRISON, J.
COLUMBIA. 1909

Statute, construction of—Law Society—Powers of—Legal Professions Act, May 6.

R.S.B.C. 1897, Cap. 24, Sec. 41-—Power to make rules—Call to the bar— _EO—URT oF
What proceedings constitute—Fee upon call— When payable. APPEAL

Undersection 37 (g.) of the Legal Professions Act, the benchers of the Law EE
Society, having been empowered to make rules governing “the fees to

; . April 5.
be paid to the Society upon call to the bar . . . . ,” passed a rule,
103, directing that °‘ the following fees shall be paid to the Society HovEeLy
on examination for call to the bar, $100. In the event of v.
Law Socrery

an unsuccessful examination $75 will be returned”’; and, Rule 60,
‘“the prescribed fees must accompany the notice.””  Plaintiff was
entitled to apply for call under section 41 of the statute, ‘‘upon pass-
ing such examination . . , . and upon payment of the prescribed
fees.”” He gave notice and presented a petition for call, but declined
to pay at that time the fee prescribed.

Held (Irvineg, J.A., dissenting), that ¢ call to the bar includes all the
preliminary proceedings and steps connected therewith, such as pay-
ment of the fee, the examination and compliance with other proper
requirements of the Act and Rules; that when the Society imposed by
Rule 103 a fee of $100 upon call to the bar, thev intended to impose
the fee authorized by section 37, and were entitled to insist upon pay-
ment of that fee befgre entering upon the expense to be incurred by
calling the applicant to the bar.

The rider to Rule 103, providing for the return of $75 to an unsuccessful
applicant is separable from the part prescribing the fee.

Decision of Morrison, J., reversed.

APPEAL from the decision of Morrisox, J., on an applica-

tion for a writ of mandamus to compel the benchers of the Law

Society of British Columbia to examine the plaintiff as to his

fitness to be called to the bgr without first paying the fee pre- Statement
scribed by the rules of the Society made pursnant to the Legal
Professions Act.

Abbott, in support of the application.
Bass, contra.
6th May, 1909.
Mogrisoxn, J.: The claim of Robert DeBerdt Hovell, the
plaintiff herein, is for a mandamus commanding the benchers MO¥FSON, J.
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of the Law Society of British Columbia to examine his fitness to
become a barrister of this Court, pursuant to the provisions of
the Legal Professions Act, and without the payment first being
made of the sum of $100 required by the defendants as a fee
upon such examination. And the present application is for a
rule nisi calling upon the defendants to shew cause.

The notice for call, as appears from the exhibit filed, is dated

o= March 28th, 1900, but I presume that date is intended to be

HoveLL
.

28th March, 1909. The petition also is so dated. In support of

Law SocttY thig petition is filed an affidavit of the plaintiff. T confess I

MORRISON, J

find it diffieult to gather from this material what is the plaintiff's
particular grievance. The notice intimates the intention to
present himself to the benchers in July for the purpose of being
called to the bar. The petition scts forth the fact that the
plaintiff is a duly qualified solicitor in good standing and active
practice, and expresses a desire to be “called to the degree of
barrister-at-law,” and prays, “that his qualifications being first
examined and found sufficient according to the rules of the
Society and standing orders of the benchers in that behalf, he
may be called to the said degree accordingly ; and he doth hereby
undertake and promise that he will faithfully and truly submit
and conform himself to and obey, observe, perform, fulfil and
keep all the rules, resolutions, orders and regulations of the said
Society during such time as he shall continue on the books of

* the said Society as a member thereof.”

The affidavit sets out the fact that the notice above referred to
was given and that he presented himself to the benchers
praying that his qualifications may be examined and paragraph
4 is as follows:

“‘ The benchers of the defendant Society claim payment by me of a fee
of $100 on their filing the said notice and petition; I decline to pay such
fee, believing that the benchers of the defendant Society are not author-
ized to levy the same.”

This material is certainly not in good shape and barely suf-
ficient to justify serious consideration. However, counsel for
the defendant did not object to it and T shall therefore deal
with the merits.

The point involved seems to be whether the benchers may
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exact the payment of the fee in question from an applicant for MORRIZON, J.

his final examination as a condition precedent to his taking such
examination.

The powers of the benchers are set out in seetion 37 of the
Legal Professions Act. Sub-section (g.) thereof gives them
power to make rules respeecting the fees to be paid to the Society
upon call to the bar or admission as a solieitor.

Section 41 enacts that

‘* Any solicitor of this Province who has been in actual practice for one

1909
May 6.

COURT OF
APPEAL

1910
April 5.

HoveLy

v
year immediately preceding his application for call to the bar may (subject [,y w Socrery

to the rules of the Society) and upon payment of the prescribed fees be
called to the bar upon passing an examination to the satisfaction of the
benchers touching his fitness to become a barrister,” ete.

These are the only sections touching the point herein.

Pursuant to the provisions of this Aect the benchers passed
certain rules to which are appended a schedule of fees payable
to the Society, amongst them being the objectionable one, viz. :

¢ On examination for call to the bar $100. In the event of an unsuccess-
ful examination $75 will be returned.”

It is this fee which the defendants require to be paid now and
which the plaintiff declines to pay. The power to exact such a
fee does not seem to me to have been given by the Aet. In order
to impose a burden, an enactment must be reasonably clear and
explicit and very little, if anything, should be left to intend-
ment: Simpson v. Teignmouth and Shaldon Bridge Company
(1908), 1 K.B. 405; Horan v. Hayhoe (1904), 1 K.B. 288.

There are several of those rules which do not appear to have
the sanction of the Act. Rule 57, for instance, requires that
candidates for all final examinations must pay the preseribed
fee before taking the examination. Mr. Bass invokes sub-
section (g.) of section 37, supra, in support of this, but T do not
think a power to pass rules respecting fees to be paid upon call
can be exercised to enable the benchers to impose a fee for a
final examination. Sub-section (%.) of section 37 of the Act
gives the power as regards intermediate examinations. If sub-
section (g.) can bear the construction sought to he put upon it
on behalf of the defendants, then it would seers that sub-section
(h.) is superfluous.

The English Solicitors” Act to which I am referred contains

MORRISON, J.
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MORRISON, J. an explicit enactment empowering fees to be imposed in respect
1909  of the various examinations. See section 8.

May 6. The application is granted, but without costs.
cour OF The appeal was argued at Vancouver on the 1st of March,
-

— 1910, before Macponarp, C.J.A., Irvine, MarTIN and Gar-
1910 LIHER, JJ.A.

’’’’’’ — L. (. McPhillips, K.C., for appellant Society: The termn
v. “call” does not mean only the appearance of the applicant before
LawSoctety 41 }enchers, but extends to the whole of the proceedings con-
nected with the application of the person seeking call and the
final acceptance, of such application by the benchers in the
appearance of the applicant before them. The details of work-
ing out the statute are left with the benchers by the Legislature,
and one of these details would be the fixing of the time when
call shall take place, and the necessary steps in connection there-
with, just as any ordinary corporation shall settle on its mode of
doing business. 1t would not be either desirable or convenient
to have a person’s application coming in piecemeal. The rule,
we submit, is both reasonable and within the powers of the
Society: Slattery v. Naylor (1888), 13 App. Cas. 446.

Abbotl, for respondent: This statute, giving a private corpora-
tion power to impose fees, must be construed strictly against
the corporation. We admit that they have a right to impose
a fee for call, but not for examination, and that is what they
have done in this case. “Call” in this statute is a broader
expression than as used in England. We say that “call” and
“exarnination” are entirely different matters.

McPhillips, in reply: The only question is, whether the
language of Rule 103 is sufficient; whether we have properly
carried out the authority given to us. The rule merely specifies
a date on which the fee is payable. Omn a perusal of the whole
of the rules we say it was reasonable for the draftsman to fix the
time of payment of the fees.

Argument

Cur. adv. vult.

5th April, 1910.
- macponarp, Macpoxarp, C.J.A.: The respondent is a solicitor entitled to
CJ-4- take advantage of the provisions contained in section 41 of the
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Legal Professions Act, reading as follows: [already set out].  MORRISON, J.

On the 28th of March, 1909, the respondent gave notice and 1909
presented a petition as provided for by Rule 60 of the rules of May 6.
the appellant, but declined to send with them the prescribed =

COURT OF

fees. APPEAL

The appellant is authorized by the said Act, See. 37, to make 1979
rules respecting “(g.) The fees to be paid to the Society upon April 5.
call to the bar or admission as solicitors.” Purporting to act ——~ —
under such authority the appellant made the following rule: HOX.E"L

“103. The following fees shall be paid to the Society in Law Soctery
respect of the matters hereinafter set forth:

“On examination for call to the bar, $100.

“In the event of an unsuccessful examination $75 will he
returned.”

The issue between the parties is defined in the following
paragraph of the respondent’s affidavit:

*“(4.) The benchers of the defendant Society claim payment of the fee
of $100 on their filing the said notice and petition. I decline to pay such
fee, believing that the benchers of the defendant Society are not author-
ized to levy the same.”

It seems to me that the respondent was ill-advised in refusing
to deposit the $100 fee. This fee is clearly payable before call,
and T think that appellant kept within the Aet when it provided
in its Rule 60 that the fee should accompany the notice and
petition. MACDONALD,
But respondent contends that the fee is by Rule 103 a fee on ™%
examination for call, and, in answer to the suggestion that this
was nothing more than an inartistic way of describing the fee
for call, he points to the rider which, in effect, allocates
$25 of the fee to the examination itself where call does not
follow. Here, it seems to me, we find the only difficulty in the
case. Neither the Act nor the rules, apart from whatever may
be the proper interpretation of Rule 103, in terms authorize or
impose a fee for the examination qua examination; and it may
be that a plucked candidate could recover back the sum which
the appellant assumes to deduct from the fee apparently to cover
the costs of the examination. But the respondent has not
arrived at that point yet. The rider to Rule 103 may be bad,
but it is separable from that which preseribes the fee “on exami-
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MORRISON, J. nation for call,” and, while perhaps the fee is not very aptly
1909 prescribed, I am of opinion that that part of Rule 103 which
May 6. preseribed the fee ought not to be given the narrow interpreta-
— tion which was contended for by the respondent, namely, that
Ceppran it was not a fee for call to the bar within the authority granted

To1o by said section 37 of the Aect.

1910
April 5 I think the fair interpretation of the Act and rules requires
us to hold for the purposes of this appeal that call to the bar
HO‘;E“‘ includes all the preliminary things immediately connected there-

Law Soctery with, such as the payment of the fee, the examination and com-
pliance with other proper requirements of the law, and that,
MACDONALD, when the appellant prescribed a fee of $100 in the words used
cr.a.in Rule 103, it intended to impose the fee authorized by section
37, and is entitled to insist upon payment of that fee before
entering upon the expense entailed upon it in calling an appli-

cant to the bar.

I would allow the appeal.

Irvize, J.A.: The section under which the plaintiff claims
a right requires him to pay the “prescribed fee.” Turning to
the rules, I am unable to find any fee prescribed for payment

IRVING, 1.A. on call.  But there is a fee payable “on examination for call,”
but the Act does not authorize the Law Society to levy a fee for
examination, nor is the plaintiff required to pay any fee unless
it has been prescribed.

T do not regard this as a tax Aect, but I think when the Legis-
lature has eommitted to a rule-making body the power to pre-
seribe fees, that body should state the fees payable with pre-
cision. In my opinion the plaintiff’s contention is well-founded
and the appeal should be dismissed.

AT s e / ) TITTE i MAC ) A in s -
MARTIN, 3.4, Marmin, J.A., concurred with Macpoxarn, C.J.A., in allow

ing the appeal.

Gavriuer, J.A.: This is an appeal from the judgment of
Mogrrrsox, J., pronounced on the 6th of May, 1909.
GALLIEER,  The facts are, shortly, these:
The plaintiff, a practising solicitor in Vancouver, applied to
the benchers of the Law Society for call to the bar, and



XV.] BRITISH COLUMBIA REPORTS. 173

deposited the necessary papers required by the rules of the MoRrIsOX, J.
Society, but did not with such application deposit the fees as 1909
required by Rule 60. May 6.
The Society refused to enter the plaintiff on its books as an= T
applicant for call as the prescribed fee had not been paid, where-  apprar
upon the plaintiff moved for a writ of mandamus to compel the 7575
Society to enter him as such applicant. April 5.
The matter came on for hearing before Morrisoxn, J., who
granted the rule nisi, and against this ruling the defendants ;
appeal. LawSociery
Section” 37 of the Legal Professions Act, R.S.B.C. 1897,
Cap. 24, defines the powers of the benchers and provides, among
other things, that they may make rules respecting “(g.) the
fees to be paid to the Society upon call to the bar or admission
as solicitors.”
This carries with it the right to say when these fees shall be
payable, and Rule 57 is as follows:

“Candldates for all final exammatlons must pay the preseribed fee
before taking the examination,”

HoveLL
v

and the fee preseribed for examination for call (Rule 103) is
$100; then rule 60 provides that every candidate for call to the
bar must deliver a written notice in a certain form, and also his
petition for call, and the prescribed fees must accompany the
notice, and Rule 67 provides for compliance with Rule 60.

Section 41 of the Act provides for call in cases such as the
present, and one of the requisites is payment of the prescribed
fees.

It is contended on behalf of the respondent that the fee fixed
by the Society is a fee for examination for call and not a fee for
call, and that the Society have no power to fix such a fee, or in
any event it is a fee partly for call and partly for examination.

The words used are:

‘“On examination for call to the bar, $100.

‘“In the event of an unsuccessful examination $75 will be returned.”

In considering the powers granted to the Society and the
rules framed thereunder, T cannot give it that interpretation. T
regard the $100 as the fee for call pure and simple, the words
“on examination,” if they have any bearing, being referable only
to the time as prescribed by the rules, and in accordance with

GALLIHER,
J. A,
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MORRISON, I.them, when the fee shall be paid, and I do not regard the words
1909  which follow, and which I have quoted above, as in any way
May 6. fixing a separate fee for call and for examination.
I take them to mean nothing more than a notice to the appli-
O penr cant that in case he fails in his examination, $25 will be
loro  deducted from the fees paid in to cover expenses of examination,
and that the intention of the Society was to prevent applicants
presenting themselves unprepared and putting the Society to
HO;’ELL unnecessary expense.
Law Soctery  Whether the Society can legally deduect such sum is not before
us, and we are not called upon to decide that point.
I would allow the appeal.

April 5.

Appeal allowed, Irving, J.A., dissenting.

Solicitor for appellant: Oscar C. Bass.
Solicitor for respondent: Abbott & Hart-McHarg.
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REX v. RHAMAT ALTI (No. 2). GREGORY, J.

. o .o 1910
Criminal law — Conviction by police magistrate — Jurisdiction — Criminal

Code, Sec. 777—Application of to British Columbia—City of Vancouver—  April 6.

Population—Dominion census—Judicial notice. - Rex

Section 777 of the Criminal Code, as amended by Chapter 9 (Dominion), RHAMUAT ALt
1909, is applicable to the Province of British Columbia.
Judicial notice will be taken of a Dominion census.
Where, therefore, the Code, by said amendment, gives jurisdiction in
certain cases to a police magistrate for cities having a population of
over 25,000:—
Held, that the census returns for the City of Vancouver, having been
published by authority of a Dominion Act, the Court will take
cognizance of such a notorious fact without requiring formal proof.

EX PARTE application for writ of habeas corpus to discharge

a prisoner confined in the common gaol under a conviction of

the police magistrate for the City of Vancouver. The grounds

relied upon were, firstly, that seetion 777 of the Criminal Code,

as amended by Chapter 9, statutes of Canada, 1909, does not

apply to the Province of British Columbia, and, secondly, that, Statement
if it does, there was no evidence before the magistrate and

there is nothing in the conviction to shew that the City of Van-

couver has a population of 25,000. Heard by Grrecory, J., at
Vancouver on the 5th of April, 1910.

Woods, in support of the application.
6th April, 1910,

GrEGORY, J.: As to the first contention, it scems to me it is
untenable. Sub-section 2 of section 777, Criminal Code
(1906), in express language makes the previous sub-section (1)
(referring to the Province of Ontario) apply to every other eity
and incorporated town in Canada having police and stipendiary
magistrates. The statute of 1909 extends this provision to
district magistrates and judges of sessions in the Province of
Quebec and to judges of the Territorial Court and police magis-
trates in the Yukon Territory (where T believe there are no

Judgment
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GREGORY,J. cities or incorporated towns) but it limits the jurisdiction of
1910 these magistrates to cities having a population of not less than
April6. 2,500. A perusal of the Acts will shew that the identical
Rax language used in the 1906 Act is followed in the 1909 amend-
v. ment so far as it is possible to do so, and at the same time
REAMAT AL ovide for other changes. T cannot think that Parliament had
any intention of limiting the provisions of section 777 to the
Provinces of Ontario, Quebec and the Yukon Territory; and
section 9 of the TInferpretation Aect, Cap. 1, R.S.C. 1906,
provides that every Act shall apply to the whole of Canada
unless the contrary appears.

As to the second contention, it seems to me that it also is
untenable. The provision relating to cities of 25,000 popula-
tion refers to trials by magistrates without the prisoner’s con-
sent, but the magistrate has jurisdietion to try a prisoner, with
his consent, in cities, ete., having a population of 2,500, and
that consent appears by the conviction to have been given in this
case. The Court will take judicial notice of such a notorions
fact as that the population of the City of Vancouver was at
the last Dominion census greater than 2,500, particularly since
the census was taken under the authority of the Dominion
Parliament, Revised Statutes, 1886, and the census return was
reported to the House under the authority of the same Act and

Judgment

published by its authority.

It is true that no English or Canadian cases have been
cited, nor can 1 find any where the Court has taken judieial
notice of census returns, but 1 have no hesitation in following
the American authorities whére the express point has been
raised.  See Cye. Vol. 16, p. 870. '

It is not to be forgotten that the doctrine of judieial notice
extends fo all departments of the law, and is not confined to
that of evidence.

Application refused.
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BAKER v. ATKINS.

Contract—Building, erection of—Baker's oven included in contract— A ccept-
ance— Undertaking to make good any defect—Collapse of oven—Fire
caused thereby —Destruction of building—Damages—Measure of—Find-
ing of fact—Reversed on appeal.

Defendant, having contracted to erect a building, including a baker’s

" oven, sub-let the work of constructing the oven. Plaintiff complained
to defendant, after the oven was built, that the arch was defective
and liable to collapse. Defendant and the sub-contractor who built
the oven, were of opinion that the oven was properly built. On the
other hand, an expert called in by the plaintiff was of a contrary
opinion. On being called upon to fulfil his contract by giving a
mortgage on the building as security for the contract price, plaintiff
complained that the oven was not properly constructed, but later
agreed to pay the contract price, but insisting in his contention that
the oven was unsafe. Defendant, in reply, wrote: “If what you
dread happens, why it will be put right.”” Plaintiff proceeded to use
the oven, when a fire broke out in the bake house, where the oven
was, and injured that and the main building adjoining it.

Held, on appeal, that the fire was caused by the collapse of the oven, and
that the plaintiff was entitled to damages, but

Held (Irving, J.A., dissenting), that he should be confined to such dam-
ages as the parties had in contemplation, that is, damages to the
oven itself.

Per TrviNG, J.A. That plaintiff was entitled to damages for the loss of the
use of the building and the estimated cost of rebuilding, but not for
loss of profits.

Judgment of MagrTiN, J., on the facts reversed.

APPEAL from the judgment of MarTIN, J., in an action for
damages tried by him at Victoria on the 31st of March, 1909.

The appeal was argued at Viectoria on the 20th, 21st and
24th of January, 1910, before Macpoxarp, C.J.A., Irving
and Garrimer, JJ.A.

Aikman, for appellant (plaintiff) : There was no conflict ~f
evidence as to the cause of the fire. The facts raising a pre-
sumption that the only cause of the fire was the falling of the

12
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ng:;‘&l’ oven, thus permitting sparks to escape to the roof above, hence
——  the fire. Although the learned trial judge found as a fact that
1910 the defendants were entitled to judgment, it was contended by

Feb.-11.  blaintiff that there were no facts proved that warranted such

Baker @8 ﬁnding,

Higgins, for respondent (defendant): There was a conflict
of evidence at the trial and the learned trial judge found all
the facts in favour of the respondent, and his judgment should
not be disturbed.

The appellant’s case is wholly founded on conjecture and
there is no evidence to warrant the Court in presuming that
the fire started from the oven: see Laidlaw v. Crow’s Nest
Southern Ratlway Co. (1909), 14 B.C. 169, and The
Wallsam Hamilton Manufacturing Co. v. The Victoria Lumber
and Manufacturing Company (1896), 26 S.C.R. 96 at pp.
Argument 108-9. There is no evidence shewing whether the oven col-

lapsed before or after the fire. The appellant admitted that
he knew that the oven was defective and that it would probably
cause a fire and he therefore voluntarily assumed all risk of the
oven collapsing. He cannot recover because of the doctrine of
volente non fit injuria. In any event appellant cannot recover
for damage done to the building as such damages are too
remote: Membery v. Great Western Railway Co. (1889), 14
App. Cas. 179 at p. 186, Mayne on Damages, 8th Ed., 88.
Aikman, in reply.

v,
ATKINS

Cur. adv. vult.

11th February, 1910.

Macpvowarp, C.J.A.: Defendant contracted with the
plaintiff to erect a building inecluding a bake oven, for a stated
price. The defendant sub-let the erection of the oven to one
Martin, who was represented to be a competent person, and one
accustomed to building ovens of that sort. There were no
MACDONALD: plans and specifications of the oven, but it was to be of a type
well known to the parties. After the completion of the oven,
plaintiff complained of its construction. Tt seemed to him that
the arch was so constructed as to be in danger of falling. Tt is
not disputed that the plaintiff complained to the defendant
about the construction of the oven, and that the defendant went
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to see it, and that Martin, the builder, went to see it on one or
more occasions. As one would expeet in such a case, both the
‘defendant and Martin assumed to consider the oven to be
properly constructed. The plaintiff, however, was so dissatis-
fied that he called in an expert in such matters, and had him
examine it. The expert condemned the oven, and reported
that it was in danger of collapsing. The defendant having
called upon the plaintiff to fulfil his part of the contract by
giving a mortgage as security for the contract price, plaintiff
demurred that the oven was not properly constructed, and was
liable to fall down. But in March, 1908, plaintiff finally
agreed to pay the defendant the contract price in manner set
out in a letter, dated the 26th of March, but still insisted upon
his claim that the oven was improperly built, as appears by a
postseript at the end of the letter in which he requested that
Martin, the sub-contractor, should guarantee the oven in good
order for 12 months. In August, 1908, defendant wrote to
the plaintiff a letter in which he stated as follows:

¢“It is not my fault, I might say, if what you dread happens, why it will
be put right.”
This admittedly had reference to plaintiff’s dread that the
oven would fall down. On the 8th of September, 1908,
defendant secured from the said Martin the following letter:

““This is to certify that I, the undersigned, will replace the arch of Mr.
Baker’s oven on Ladysmith street if it falls inside of one year from com-
pletion of work through any fault of mine.””

After this the plaintiff went on using the oven until the 6th
of December, 1908, a period of about six months from the com-
pletion of the oven, when a fire oceurred in his bake house in
which this oven was, causing damage to the bake house and to
the principal building to which the bake house was a lean-to.
In his evidence, the plaintiff said that about 12 o’clock on this
day, being Sunday, he had made a fire in the oven for the pur-
pose of keeping it warm for use on Monday morning. This
fire was allowed to burn for about an hour and a half when the
oven was dampered in order to keep the heat in. The plaintiff
remained in the bake house until about 6 o’clock in the evening.
At that hour everything about the oven and bake house
appeared to be right and in safe condition. There was no other
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courT oF ‘fire in that part of the premises and no lights except ome

APFPEAL

1910
Feb. 11

BAKER

v,
ATKINS

electric lamp, which the plaintiff, or his wife, turned out at
about 6 o’clock when they both left the premises to visit friends
in the city.

The fire occurred about 9 o’clock in the evening. One of the
plaintifP’s witnesses passed the premises shortly before the fire
occurred, and saw no sign of fire in the premises at that time.
When the fire was first noticed it was breaking out through the
roof of the lean-to, just above this oven.

T think the evidence excludes any other hypothesis than that
the fire originated by the collapse of this oven. T have no
hesitation, on the evidence, in coming to the conclusion that the
oven was defectively constructed and likely to collapse at any
time; and T conclude from the evidence that the oven did
collapse on the evening in question, and that the fire originated
from that, and from that alone. I think this is the proper
inference to draw from the evidence. It is true that the
learned trial judge came to a contrary conclusion. The
conclusion, however, is one which does mnot depend
much upon the credibility of witnesses. At all events,
there is no serious conflict of evidence. The conclusion that the
fire originated in the way I have just stated is an inference to
be drawn from the evidence which this Court can draw without

wacpoxarp, violating the rule that where the evidence is conflicting, the

C.J.A.

finding of the trial judge will not be lightly interfered with.

The question that has given me most difficulty is that as to
the measure of damages. The plaintiff was fully aware of the
defective condition of the oven, and used, and continued to use
it with that knowledge. Te complained of its construction
about the time of its completion, and insisted that the arch was
not properly constructed; he refused to accept the assurances
of the defendant that the oven was all right, and called in an
expert of his own who examined it, and reported that it was
defectively constructed and might fall down at any time. When
the plaintiff was called upon by the defendant to give a
mortgage on his property for the contract price in accordance
with their agreement in that behalf, he still demurred, and
insisted that the oven was likely to fall, and gave the mortgage
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only after he received a letter from the defendant saying that
if what he, the plaintiff, dreaded should happen, the defendant
would put it right.

Under these circumstances what is the liability of the
defendant with respect to the damage resulting from the fire
in question ¢ The oven seems to have been practically destroyed.
With respect to the loss of the oven I have no difficulty. I think
the plaintiff is entitled in respect of that.

With respect to consequential damages, namely, the loss of
the building, two questions arise. First, can the plaintiff
recover beyond the damages sustained by him in respect to
the oven itself; and, second, are these damages too remote?
We have been referred to a mumber of authorities on this
point, but there is one element in this case which does not
appear in any of them. If the plaintiff had not been aware
of the defects in the oven, and aware of the danger of it falling
down, this case would be pretty well covered by authority.
But the plaintiff used the oven with full knowledge of the
danger, and now seeks to charge the defendant, not alone with
the value of the oven, but with the damages which resulted
to other property of the plaintiff by reason of the fire in

.question. I think the maxim volenti non fit injuria is applic-
able here.

It was argued by Mr. Aikman that because the defendant
insisted that the oven was properly constructed and in no
danger of falling, the plaintiff was entitled to accept and
rely upon that assurance, and that in any case there was a
warranty, express or implied, or both. But as against that, it
must be borne in mind that the plaintiff refused to be con-
vineed of the soundness of the oven, and besides had the opinion
of his own expert to the contrary, and declined to settle for the
contract price until he had received assurances that if the arch
fell it would be made right; and I think that the plaintiff is
confined in this action to such damages as the parties evidently
had in contemplation at that time, namely, the damages to the
oven itself,

Having come to this conclusion, it may not be necessary to
deal with the question as to whether or not, had the plaintiff
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courT OF heen unaware of the defect and danger, the damages to his
APPEAL . . . .
—"  building would be too remote. I would say only in this con-
1910 jection that T do not think the destruction of his building by
Feb. 11. fire would be a necessary consequence of the collapse of the

Bager oven. It did not even appear to the parties themselves to be

Areing & brobable consequence, because it appears that they discussed
TKINS . .
the very thing which afterwards happened, namely, the collapse
of the oven, and practically agreed upon the measure of damages
should that collapse occur.
I am therefore of opinion that this appeal should be allowed,
MACDONALD,

osa and that judgment should be entered for the plaintiff in the
action for the value of the oven, and that if the parties cannot
agree upon such value, it be referred to the registrar of this
Court to ascertain the amount. The plaintiff is entitled to
the costs of the action, to the costs of this appeal and of the
reference, if any.

Irvive, J.A.: The defendant, who is a contractor, on the
15th of May, 1908, agreed with the plaintiff, who is by trade a
baker, to erect a “building” on the plaintiff’s lot. The building
was to be a store, and in a ledn-to adjoining a baker’s oven was
to be erected. The oven was not mentioned in the written
agreement, but both parties agreed that the sum mentioned
in the contract, $1,125, was to include the construction
of the oven. It was a lump sum contract for the build-
ing, with the oven. An entire contract so that no con-
sideration was to pass from the plaintiff until the whole of the
obligations of the defendant had been completed. The price
was to be secured by a mortgage on the lot on which the building
was erected. The defendant proceeded with the erection of the

A building, and having no practical knowledge of oven building,
employed one Martin to crect the oven. It (the oven) was
completed about the beginning of July, and the plaintiff was
permitted by the defendant to make use of the oven in his
business before the vest of the building was completed. The

IRVING, J.

plaintiff was dissatisfied with the way the oven was built, and
as the first batch of bread was spoiled, Martin was called in,
and by him some bricks were removed. The plaintiff still
complained, and Martin came over and endeavoured to make



XV.1 BRITISH COLUMBIA REPORTS.

the oven work satisfactorily. The plaintiff saw Atkins and told
him he was afraid the arch of the oven would fall in. Atkins
told him, however, not to bother if the arch did fall in, it would
be replaced.

On the 6th of December, the building caught fire and was
badly burnt. The judgment just read so fully sets out the
evidence as to the cause of the fire that it is unnecessary for
me to say anything further on that point.

The action was brought for the delivery up and cancellation
of the mortgage, or for damages caused by the fire. The
defence was, that the plaintiff agreed to look to Martin and not to
the defendant for any damages that might occur through any
defect in the oven; that plaintiff by accepting the letter of 8th
September, 1908, which can be called for convenience “the
defect clause,” released the defendant; that the plaintiff
accepted and used the oven and thereby obtained knowledge of
its defects, and that as he executed the mortgage for the pay-
ment he thereby waived any claims for damages.

The trial took place before Martiw, J., without a jury, who
dismissed the action. We are not able to view the evidence in
the same way that the learned judge did, and T have arrived at
the conclusion, speaking for myself, that the oven was defec-
tively built, and that the fire was occasioned in consequence of
the faulty construction of the oven.

As to the rights of the Court of Appeal to review the finding
of a judge on fact see Beal v. Michigan Ceniral R. R. Co.
(1909), 19 O.L.R. 506. In my opinion there was an implied
condition on the part of the defendant that the whole work, that
is, the building including the oven, should be done in a good and
workmanlike manner, and that the oven should be fit for its
purpose, e.g., to hold fire without setting fire to the adjoining
woodwork, so far as the exercise of reasonable care and skill
could make it so. This condition would not extend to any unseen
or unknown defect which could not be discovered, or which might
be sald to be undiscoverable.

On the 20th of August, the defendant wrote to the plaintiff
the following letter:

“In the matter re the bakery, for which payment of interest and
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prin. is now due. And after it was left entirely in your hands to have
what you wanted, and haven’t got it. It’s not my fault I might say if
what you dread happens why it will be put right and having my money
invested there you must either live up to your agreement or vacate it as I

_intend to have returns for money invested or I shall take other proceed-

ings. So please in order to stop further trouble you will attend to this at
your earliest and oblige.”
And the plaintiff wrote thereon the following memorandum:

¢ August 25th. Yours of yesterday at hand. As I said on Monday
night, the matter will be settled on completion of contract.”

The defendant came over to the plaintiff’s place on the 29th,
when the plaintiff executed exhibit 7, as follows:

“J the undersigned do hereby agree to pay to Jas. Atkins contractor
the contract price of the Home Bakery Ladysmith 8t. cor. 8t. Lawrence
8t. Vie. B.C. first payment to be made 6 month after July 1, 08. Pay-
ment of $100.00, interest 6% per cent per annum to be paid at the above
date the contract price $1125.00. 'W. T. Baker.

¢ the undersigned do hereby request Mr. Martin, contractor to guar-
antee to me the oven built by him in a good going order for 12 months
after date. W.T. Baker.”

The defendant had previously obtained from Martin the
writing, exhibit 5, which is as follows:

“This is to certify that I the undersigned will replace the arch of Mr.
Baker’s oven on Ladysmith street if it falls inside of one year from com-
pletion of work through any fault of mine,”’
and handed it to the plaintiff.

On the 13th of October, the plaintiff executed the mortgage.
After this some defeets revealed themselves, and Martin came
and endeavoured to correct them. The plaintiff then seems to
have moved in, and the building was regarded as substantially
completed, but in November Martin was on several occasions
working at-the oven.

Now, let us deal with the rights and duties of the plaintiff,
owner and contractor defendant, irrespective of the transactions
in August and September, which have been set out. The con-
tract was for a lump sum, and therefore when the whole work
was completed in accordance with the contract, and not before,
the contractor was entitled to payvment. The contractor to get
payment had to shew he had performed his work properly. To
quote an old authority, Basten v. Butler (1806), T East, 479
at p. 484:
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“If a man contracted with another to build him a house for a certain
sum, it surely would not be sufficient for the plaintiff to shew that he had
put together such a quantity of brick and timber in the shape of a house,
if it could be shewn that it fell down the next day; but he ought to be
prepared to shew that he had done the stipulated work according to his
contract. And it is open to the defendant to prove that it was executed

in such a manner as to be of no value at all to him, or not to be of the
value claimed.”’

If defects appeared, the owner was to be at liberty to resist the
payment at the time, in that case, if sued, he might set up the
defects then visible, or he might pay, and bring his action for
damages for breach of contract later on.

Davis v. Hedges (1871), L.R. 6 Q.B. 687, shews that actual
payment of the contract price will not preclude an owner from
bringing an action for damages for defective workmanship. The
reason of the thing is simple. The right to payment arises as
soon as the work is completed, but as the defects have not
shewn themselves, the damages have not yet been ascertained,
and the owner may delay his action until the defects have
developed and the damages have been ascertained. If the
plaintiff elected to do so, he was at liberty to say, “Your oven
is not satisfactory. You can have your money, but you must
put that right. I will allow you time to put it right.” He
could have said that, and not lost his right to recover damages.

Now then, did anything occur in connection with these
writings so as to deprive the plaintiff of his right? In my
opinion the facts do not establish a waiver, or a novatio, or a
substituted contract, or an accord and satisfaction, or an
acceptance by the plaintiff of the oven, subject to all risks. The
document of the 8th of September is not a contract between
the plaintiff and Atkins and Martin, or evidence of any
contract. It gives no right to the plaintiff to sue, nor is it
shewn anywhere that the plaintiff was releasing his rights in
respect of the whole contract in consideration of the defendant
handing him this piece of paper. The true effect of what took
place was that the plaintiff agreed to pay at once, without
litigating the question of whether the oven was or was not
defectively built. Tt was a case of giving time to the plaintiff,
and not of alteration of the contract, or release from its obliga-
tions. The intention to discharge the first contract must be
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made clear, and although I have no doubt the contractor, in
obtaining the writing of the 29th August, was endeavouring to
obtain something that might operate as a release or discharge
of his original contract, the intention on the part of the plaintiff
to consent to a discharge or release is not at all clear. What the
defendant did obtain was forbearance—an accord not followed
by satisfaction. In my opinion, the defences set up in para-
graphs 3, 8, 8a, 8b, 8¢, and 8d, are not proved. He sets up
that if there were defects in the oven, that fact was well
known to the plaintiff, and that plaintiff cannot recover damages
as he continued to use the oven. The plaintiff undoubtedly did
believe that the oven was defective, but the sub-contractor,
Martin, assured him that it was safe.

I cannot say that the plaintiff acted unreasonably in per-
mitting the oven to remain. Had the defendant at any time
admitted that the oven was defective, then different considera-
tions would arise, but the defendant’s whole conduct was a
representation that it would be safe to use, and that in the end
the oven would be completed as contracted for. The rule that
the use and occupation of that which has been constructed on
your land, does not necessarily imply acceptance of the work
or waiver of any defects, nor does it preclude you from con-
tending that the work has been properly done is well illustrated
in Whataker v. Dunn (1887), 3 T.L.R. 602.

The measure of damages where the work is not only worth-
less, but also causes damages, has been considered by the Court
of Appeal in Mowbray v. Merryweather (1895), 2 Q.B. 640,
where a stevedore’s chain broke and a workman was injured.
The contractor was held liable to repay the owner the amount
he had to pay the workman, because the damages were the
natural consequences of the defendant’s contract to supply a
proper chain. It was a consequence which might reasonably be
supposed to have been within the contemplation of the parties
when they made the contract. In that case the Lords Justices
approve of the opinion of Martin, B. in Burrows v. March Gus
Co. (1870), L.R. 5 Ex. 67, (1872), L.R. 7 Ex. 96, where
damages for injury to plaintiff’s premises weve allowed.

T would allow the following heads of damage: Loss of use of
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building: Cory v. Thames Ironworks Company (1868), L.R. 8
Q.B. 181; and estimated cost of re-building: Smith v. Johnson
(1890), 15 T.L.R. 179 ; but not loss of profits: see Fitzgerald v.
Leonard (1893), L.R. Tr. 32 C.L. 657, an Irish case cited with
approval by the Court of Appeal in Bostock & Co., Lamited v.
Nuicholson & Sons, Limited (1904), 1 K.B. 725 at p. 742.

The judgment should be set aside, and a reference to assess
the damages should be ordered.
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Solicitor for appellant: J. A. Aikman.
Solicitor for respondent: F. Higgins.

MORTON v. THE BRITISH COLUMBIA ELECTRIC
RAILWAY COMPANY, LIMITED.

Negligence—Contributory mnegligence—-Street Railway Company—IExcessive
speed— Duty of driver to have his car under control.

Where plaintiff alighted from one of the defendant’s cars at night
time, at a point where the street was torn up for purposes of
repair, and the bell on a car immediately behind that from which he
alighted, was clanging; and going between the two cars, and looking
up and down a parallel track before crossing, but seeing no car
approaching, was nevertheless struck and injured by an approaching
car, running at an excessive speed on such parallel track :—

Held, that he was entitled to recover, as it was the duty of the driver to
have his car under control.

APPEAL from the judgment of Morrisox, J., and the
verdict of a jury, in an action tried at Vancouver on the 6th,
Tth and Sth of January, 1910.
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The plaintiff an infant, sued by his next friend, Eliza
Florence Morton, for damages against the defendant Company,
for negligence, he having been run over by a street-car
operated by the defendant Company. The accident took place
about 11.30 at night. The plaintiff had alighted from a car
which was running in a southerly direction, and went behind
it to cross to the westerly side. When he got between the tracks
of the south-going line his attention was attracted by the gong
being rung on a car which was following his car on the same
line, had come up within 10 or 12 feet and was wmoving at the
time when the plaintiff noticed it. Plaintiff looked ahead in a
westerly dirvection and as far southerly as he could see, stating
that he could see about two car lengths to the south; then pro-
ceeded to eross the street in a westerly direction to the sidewalk.
As he was crossing the most westerly track he was run down by
a car travelling down-grade in a northerly direction and had
both feet so badly mangled that amputation was necessary. Tt
appeared that there were three tracks of railway at that place,
an easterlv track which was the permanent up-going track for
cars travelling in a southerly direction, a centre track, and a
westerly track which were temporary tracks. On the night
in question the cars travelling in a northerly direction
travelled on the most westerly track, the track on which the
plaintiff was injured, and owing to the street being paved, cars
travelling in a southerly direction were running on the centre
track. At the scene of the accident the devil’s strip, between
the centre track and the most westerly track, measured from the
inside rails eight feet four inches, and the distance between the
two rails of each track was four feet eight inches, being
standard gauge.

The case for the plaintiff shewed that the car which caused
the aceident was travelling at an excessive rate of speed, in the
neighbourhood of 20 miles an hour, and that no gong was
sounded. The plaintiff stated that when between the two cars on
the centre track, he could see nothing for about two car lengths
and heard nothing, and concluding that no down-car was
approaching he hurried across as fast as he could; he had o
pick his way across the devil's strip which was badly torn up
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owing to the paving operations of the street. The plaintiff
admitted he had not looked again when on the devil’s strip, and
it appeared clear from the evidence that had he looked he could
have seen in a southerly direction for several blocks and would
undoubtedly have seen the car approaching. Plaintiff, how-
ever, looked when between the two cars and having been able to
see in a southerly direction for a couple of car lengths, con-
cluded no car was approaching and crossed the devil’s strip onto
the most westerly track, which on account of being a temporary
track, was eclevated about a foot and a half above the ground.
He succeeded in getting almost clear of the westerly track
when he was struck by the westerly portion of the fender and
was dragged for about a distance of a third of a block, the car
itself not coming to a full stop until about 300 feet from the
point of collision.

The defendants contended that the plaintiff was the author
of his own injury, and was guilty of contributory negligence in
failing to look a second time when on the devil’s strip before
crossing the westerly track, when it was clear that he could have
seen the approaching ear if he had looked.

The jury returned the following verdict: .

1. Did the defendant Company do anything which a personof ordinary
care and skill under the circumstances would not have done ? No.
‘2. Have they omitted to do anything which a person of ordinary care

and skill under the circumstances would have done ? Yes.

‘3. Did they by such act of commission or omission cause the injury to
the plaintiff ? Yes,.

‘4. Did the plaintiff Morton do anything which a person of ordinary
care and skill would not have done under the circumstances? No.

‘5. Did he omit to do anything which a person of ordinary care and skill
would have done under the circumstances and thereby contribute to the
accident ? No.

‘8. Amount of damages: $8,000.”

The appeal was argued at Vancouver on the 20th of April,
1910, before Macponarp, (\J.A., Trvine and Marrry, JJ.A.

L. G. McPhillips, K.C., for appellant (defendant) Company:
There was contributory negligence on the part of plaintiff,
who should not have passed between the two cars. From his
own evidence, the accident occurred through the joint negilgence
of himself and defendant Company, and his being the last act of
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negligence, he cannot recover. Iurther, there is no evidence
that we could have avoided his negligence. We did the best we
could, which was to reverse the car about the time it struck the
plaintiff. We refer to Davey v. London and South Western Rail-

“way Co. (1883), 12 Q.B.D. 70; The Bernina (1887), 12 P.D.

58; G 1. Ry. Co. v. Hainer (1905), 36 S.C.R. 180; Brenner
v. Toronto By. Co. (1908), 40 S.C.R. 540.

McCrossan, and Harper, for the respondents, cited Tuff v.
Warman (1858), 5 C.B.N.S. 573, 27 L.J., C.P. 322;
Radley v. London and North Western Railway Co. (1876), 1
App. Cas. 754 ;Mevropolitan Railway Co. v. Jackson (1877),
3 App. Cas. 198; Dublin, Wicklow, and Weaford Railway Co.
v. Slattery (1878), . 1155; Toronto Railway v. King (1908),
A.C. 260, 77 L.J., P.C. 77.

He was stopped.

MecPhillips did not reply.

Macpoxarp, C.J.A.: T think the appeal must be dismissed.
There was evidence of defendants’ negligence to go to the
jury, and there was no evidence of contributory negligence on
the part of the plaintiff. In the circumstances of this case, with
the street torn up as it was, it was incumbent upon the
defendants to take particular care. The accident occurred at
night, and while there is some evidence that a light was placed
there, yet it is well known that a light, while it sheds a bright-
ness for a certain distance around it, makes the locality
beyond appear darker. The conditions at this spot were not
only dangerous but confusing. The credibility of the plaintiff’s
evidence was a matter for the jury, and they have decided that
he was telling the truth. The car which caused the accident
was going at an unusual rate of speed. It was the duty of the
driver to have the car under control, and he had not.

Irving, J.A.: Dealing with the question whether the judge
should have taken the case away from the jury: The failure of
the plaintiff when clear of the central rails to look to the south
was not, in view of all the cirecumstances, such clear evidence of
negligence on his part as to entitle the judge to take the case
away from the jury. The plaintiff passed behind the car from



XV.] BRITISH COLUMBIA REPORTS.

which he had just descended. TIn the middle of the central
track, he says, then having a view of two car lengths, say 80 or
90 feet, to the south, he looked in that direction to see if it
would be safe for him to proceed. From there, i.e., from where
he looked to the south, the distance between him and the
extreme western rail was some 14 or 15 feet. Ile came to the
conclusion that it would be safe to make the crossing of 14 or 15
feet and thereforc went on, hastening on account of the clanging
of the Robson car bell, and picking his way with care on
account of the bad condition of the street, but listening for any
tram on the western tracks. He heard nothing, knew nothing
until the north bound car struck him as he reached the most
westerly rail. It is true that he did not take a second look
when he got clear of the central rails and was in a position to
see the car track for several hundred feet to the south. Whether
or not that omission was the negligence which caused the injury
was a question for the jury. As to the objection that the verdict
was against the weight of evidence, in my opinion the evidence
will bear out the verdict that there was an omission on the part
of the defence to proceed at a reasonable pace and take proper
precautions.

Marriv, J.A. (after a consideration of 7Toronto Street
Ralway v. King (1908), A.C. 260, 77 L.J., P.C. 77, and the
other cases): 1 agree that there was sufficient evidence to
support the findings of the jury.

Appeal dismissed.

Solicitors for appellant: McPhillips & Tiffin.
Solicitors for respondent: McCrossan & Harper.
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CERVIO v. GRANBY CONSOLIDATED MINING,
SMELTING AND POWER COMPANY.

Workmen's Compensation Aect, 1902—Injury to servant in the course of his
employment—Disobedience to orders—Serious and wilful misconduct or
neglect.

A chuteman and his helper, employed in the defendant Company’s mine
entered the chute before being told by the ‘‘ mucker boss,”” according
to orders, that it was safe to do so. There was some evidence that the
chuteman told his helper that the ‘‘mucker boss’’ had given orders
to proceed. The helper was injured by a fall of rock, the cause of
which was unknown.

Held, that the injury arose out of and in the course of his employment,
and that in accepting the statement of the chuteman, in a sense a
person of authority over him, he was not guilty of wilful disobedience.

ARBITRATION under the Workmen’s Compensation Act, 1902,
held by Browx, Co. J.. at Grand Forks, on the 2nd of March,

1910.

Eckstein, for the applicant.
D. Whiteside, for the respondent Company.
26th March, 1910.

Brownx, Co. J.: Antonio Cervio, the applicant herein, on
the 26th of March, 1909, while in chute number 72 of the
Granby mine at Phoenix, B. C., owned by the respondents, had
his right foot crushed by a rock rolling upon it, the foot being
so badly injured that it had to be amputated. Ie seeks com-
pensation under the provisions of the Workmen’s Compensation
Aect, 1902.

The applicant was a chuteman’s helper, and had been working
as such for the respondents for about four months previous to
the time that he was injured, and his average weekly earnings
were $18 per week.

The chutemen and chutemen’s helpers are generally under
the orders of the “mucker boss”” although they sometimes
receive orders from the “shift boss,” who is above the “mucker
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boss.” The chuteman’s helper is to some extent, at least, under
the direction of the chuteman, as, under the heading “Instruc-
tions to Employees,” posted in various places in the mine, rule
4 reads as follows: “Chutemen helpers will follow instructions
received from chutemen, but will not be permitted to handle
powder for any purpose under any circumstances.” The duties
of the chuteman’s helper were to stand on the level on the side
of the chute-gate on which the lever was, to open and shut the
chute-gate as required in loading cars, and to pick up or shovel
any ore or muck that fell on the level from the chute or car. In
addition to this, he assisted the chuteman to get the muck
through the chute-gate, and, under the directions of the shift
boss or mucker boss, usually the latter, went into the stope and
barred down or shovelled down the muck to the chute-gate. J.
Frank MecDougall was shift boss, Edmond E. Campbell was
mucker boss, and Nick Milich was chuteman over the applicant,
Cervio. In the usual course of events in the mine, after rock
is blasted, the bar-men bar it down and report to the mucker
boss or shift boss that stope is barred down and safe, and one
of these, usually the mucker boss, then tells the chuteman what
the barmen have reported.

On the morning of the accident to Cervio, the chuteman and
his helper—Cervio—did not wait until they were told by the
mucker boss that the stope or chute was safe. Cervio swore he
went into the chute to bar down some fine muck which was
about 12 or 14 feet away from the chute-gate in No. 72 chute,
because he was told by Milich, the chuteman, that MeDougall,
the shift boss, had said they were to do it. Milich swore that
he was given this order by MecDougall. McDougall emphati-
cally denies it. I believe McDougall, but T believe Cervio acted
in good faith, that is, he believed Milich was ordered by
MeDougall as set out above. Milich and Cervio, on the
morning of the accident, entered No. 72 chute by the chute-
gate, which was against the provisions of rule 3 of instructions
to employees posted in the mine, part of which is as follows:
“Chutemen are cautioned not to enter chutes through gate, but
to use manways constructed for that purpose.” McDougall, the
shift boss, stated on oath that the day before the accident

13
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oceurred, he told Milich and Cervio not to go through the
gates of those chutes, and that some time previously he had
said to them, “Don’t go into those chutes until stopes are
barred down and barmen report to mucker boss that it is safe.”
Campbell, the mucker boss, whose evidence was taken at
Montreal under commission, states that he warned Cervio not
to go into stopes at all. I do not, however, attach much
importance to the latter’s evidence, as it seems to me he was
reckless in many of his statements. There is no evidence as to
what caused the fall of rock which injured Cervio. There were
no barmen in No. 72 stope on the morning of the accident, and
no blasting had been done there the night before. Campbell,
the mucker boss, said that apparently the miners were setting
up their machines and loosened a piece of rock; but Charles
Swanson, one of the miners who was setting up a machine in
the stope above, said he did not know how the accident hap-
pened.

The respondents resist payment of any compensation on a
number of grounds, as appears by the answers to particulars
of eclaim, but at the hearing there were really only two
grounds insisted upon, namely: (1) that the injury to the
applicant did not arise out of and in the course of his employ-
ment; (2) that the injury he sustained is attributable solely to
the serious and wilful misconduct or serious neglect of the
applicant.

At the time that the accident happened to Cervio, he was
engaged in his employers’ work. The case of Whitehead v.
Reader (1901), 3 W.C.C. 40, particularly judgment of Collins,
L.J., at p. 43, shews that disobedience to orders does not take
the workman’s action out of the course of his employment unless
the order is one limiting the scope of the employment. Here
there was a written rule not to enter chutes through the chute-
gates, and Cervio was also told not to go into chutes until bar-
men had barred down loose rock, and chute or stope was
reported safe. Even admitting that Cervio broke both the
written rule and verbal order, it is yet a fact that under certain
conditions it was quite proper for him to be in the stope and
get the muck down to the chute-gate, and he had frequently
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done it. He cannot then be said to have been acting outside BROWN, co.J.
the scope -of his employment: see Forster v. Pierson (1906), 8 1910

W.C.C. 21. March 26.
If it is proved that the injury to a workman is attributable Crmvio
solely to the serious and wilful misconduct or serious neglect of v.
. . . GRANBY
that workman, any compensation claimed in respect of that Goioonr-

injury shall be disallowed ; see section 2 (c¢.) of the Workmen’s L
Compensation Act, 1902. TUnder this section the onus of proof
is on the employer. And the serious and wilful misconduct
must be the cause of the accident, otherwise it is not an answer:
Dawbarn’s Employers’ Liability, 8rd Ed., 211. In this case,
as before stated, Cervio broke a written rule of the mine
by going into chute No. 72 by the gate instead of by man-way
No. 74. The rule was printed in English, and Cervio swears
he cannot read English, but he was also told about the rule, But
going through the gate was not the cause of the accident at all,
as he had been working in the chute at least five minutes, and
perhaps ten minutes, before the rock fell and injured him.

Then was he guilty of serious and wilful misconduct because
he went into the chute without waiting for the report of the
mucker boss? 1 do not think he was, for two reasons:

(1.) He was told by Milich, the chuteman, that MecDougall,
the shift boss, said they—Milich and Cervio—were to go into
chute No. 72 and shovel down the muck. T have no doubt at all
but what Cervio believed this order was given, although as a
matter of fact MecDougall never gave it. It was usually the
mucker boss who gave orders to the chutemen. They were
under him. It would seem, however, that sometimes the shift
boss gave the chutemen orders even about their work. John A.
Swanson, the general foreman of the respondents at Phoenix,
was asked: “On the morning of the accident, finding No. 72
chute empty, what was the duty of these two men, the chute-
man and his helper, Cervio?” He answered: “Well, it was
their duty to stay there and wait till the shift boss came along
or the mucker boss, and he would give them orders to go some-
where else.” Again he said, in answer to a question as to
what conditions prevail in the mine before the chutemen or
other men are allowed in the stopes: “Well, when we know

Judgment



196

BROWN, CO. J.

1910

March 26.

CERVIO
v.
GRANBY
ConsgoLl-
DATED
M.8. & P.Co.

Judgment

BRITISH COLUMBIA REPORTS. [ VorL.

that everything is all right, why the shift boss or the mucker
boss generally comes around and says, ‘we will go up now and
start the muck down.”” So it was not at all unreasonable for
Cervio to believe that the shift boss had given orders as Milich
said. In order for a person to be guilty of wilful misconduet,
he must have known and appreciated that to do or refrain
from doing some act was wrong, and yet intentionally did
it: see Forder v. Great Western Railway (1905), 2 K.B. 532,
78 L.J., K.B. 87. Apart from going into the chute-gate, which
was not the cause of the accident, Cervio believed he was obey-
ing orders, so the disobedience could not be wilful.

(2.) T do not think Cervio was guilty of serious and wilful
misconduct, even if Milich had not told him that the shift boss
said they were to go into the chute and shovel down the muck.
There had been no blasting the night before the accident, there
were no barmen there, and there is no evidence to shew where
the rock came from that struck Cervio. Edmond E. Campbell
said in his evidence that apparently it was loosened by the men
setting up their machines. This is only a surmise. Charles
Swanson, one of the miners who was setting up a machine, said
he did not know how the accident happened. He also said there
were no miners working near him the morning of the accident.
The ground had been barred down. Milich and Cervio shouted
to warn or give notice to any one who might be in the stope that
they—Milich and Cervio—were there. Although Swanson said
he did not hear any shout, he admitted that there might have
been shouts which he did not hear. Under these circumstances,
it seems to me, the possibility of a rock rolling down the stope
and injuring either—Milich or Cervio—was so unlikely that
the misconduct, even if wilful, would not be serious: Johnson
v. Marshall, Sons & Co., Limited (1906), A.C. 409.

It remains to consider the words “or serious neglect” con-
tained in the British Columbia Act, but not in the English Act.
In Hall v. Granby Consolidated Mines (1906), 12 B.C. 118,
Durr, J., at p. 123, said:

“That any neglect is ‘serious neglect,” within the meaning of the Act,

which, in the view of reasonable persons in a position to judge, exposes
anybody (including the person guilty of it) to the risk of serious injury.”

~ In this case Cervio went through the gate of the chute against
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orders, but going through the gate was not the cause of the BROWN,co.y.
accident. He believed he was ordered to go into the chute. 1910
There had been, as he stated, no blasting done in this stope the March 26.
night before. He shouted to give notice to any one who might Cemvro
be in the stope or chute where he—Cervio—was. He also v.
carried a light so that he could see and be seen for quite a g&‘;’éﬁ_
distance, probably 50 feet. Under these circumstances, would  DpartED

a reasonably prudent man consider that Cervio was likely to M8, &P.Co.
suffer serious injury by being in the chute at the time that he
was injured? I do not think so, particularly as it was not
shewn in evidence where the rock came from which injured him,.
and scarcely any evidence to shew the likelihood of rocks falling
from miners setting up their machines. The danger that was
emphasized was rocks being knocked down or loosened by the
barmen, and this danger was absent on this morning, as there
were 1o barmen in the stope.

Commencing with the 10th of April, 1909, the applicant is
entitled to $9 per week. There is, therefore, now due him the
sum of $450, which the respondents are to pay forthwith. After
the sum of $450 is paid, the respondents are to pay to the
applicant weekly the sum of $9 until (including the
before mentioned sum of $450) the sum of $1,500 is paid,
subject, however, to the provisions of sections 8, 9 and 10 of the
first schedule of the Workmen’s Compensation Act, 1902,

Costs on the Supreme Court scale.

Judgment
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COURT OF GRANICK v. BRITISH COLUMBIA SUGAR
ATPEAL REFINERY COMPANY.
1910

June 1. Master and servant—Injury to and resulting death of servant— Workmen's
Compensation Act, 1902—Elevator— Warning by foreman or fellow
GRANICK servant not to use same—Disobedience—Serious and wilful misconduct—
'\'ﬁ'of and in course of employment.
Rerinery “Practice—Counsel opening expressing doubt as to sufficiency of his evidence
Co. to support action in one line.

&

L

v, . L.
B. C. Sugar Accident arising out

Deceased, a foreigner, but able to speak and understand, though not to
read or write, English, entered the employment of defendants and
was put at work in which he had had no previous experience. Before
commencing work on the morning of his entering the employment, a
fellow labourer was cautioned by the foreman, in presence of the
deceased, not to allow the latter to use a freight lift until he was
acquainted with it. He nevertheless attempled to uge it and was
cautioned not to do so. He was later in the day, found dead jammed
between the side of the lift and the floor. There was no evidence that
in the few hours between his hiring and his death, he had not been
instructed in the use of the lift, or that he had not had an opportunity
of becoming acquainted with the use, or way of using it.

Held, reversing the finding of Morrison, J. (reported (1909), 14 B.C. 251),
Irving, J.A., dissenting, that the defendant Company had not dis-
charged the onus resting upon them to shew that the deceased had
been guilty of serious and wilful misconduct.

Where plaintiff’s counsel, on the opening, in an action launched under the
Employers’ Liability Act and the Workmen’s Compensation Act,
expressed a doubt that his evidence was not strong enough to support
a claim under the former, but that he hoped to succeed under the
latter Act, the trial judge was right in proceeding to hear the evidence.

The learned trial judge in the above circumstances having heard the
plaintiff’s evidence, dismissed the action under the Employers’
Liability Act, and came to the conclusion that no compensation was
payable under the Workmen’s Compensation Act.

Held, that an appeal lay from him in the action as a judge.

APPEAL from the judgment of Morzrisox, J., reported
Statement (1909), 14 B.C. 251.
The appeal was argued at Vancouver on the 11th and 12th of
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April, 1910, before Macvonarp, C.J.A., Irvine, MarRTIN and ng ::

GarLuer, JJ.A. .
1910

Burns, for appellant (plaintiff), referred to Johnson V. Jupel.
Marshall, Sons & Co., Limited (1906), A.C. 409, 75 L.J., K.B. N
868 ; George v. Glasgow Coal Company, Limited (1909), A.C. v,
123, 78 L.J., P.C. 47; Robertson v. Allan Brothers & Co., Lim. Bkgﬁsgﬁgn
(1908), 77 L.J., K.B. 1,072; Bist v. London and South Co.
Western Railway (1907), A.C. 209.

L. G. McPhillips, K.C., for respondent (defendant) Com-
pany: This is not an ordinary appeal where all the facts are
open to the Court. The only question here is one of law: was
there evidence justifying the trial judge in coming to the con-
clusion that there was negligence on the part of the deceased,
and that the accident was due to his negligence? There is
nothing to shew that there was no evidence of wilful misconduect
before the trial judge.

[Macpowarp, C.J.A.: There is no evidence that the man
was using the elevator. ]

He was found on it. Bist v. London and South Western Raal-
way, supra, is distinguishable here. This man knew nothing
about the elevator, and never used it ; but even if he did use it he
was, in the circumstances, guilty of wilful misconduct. Further,
we submit, on the facts here, that there is no appeal. It is only
when the judge finds that there is no action under the common Argument
law that the plaintiff is entitled to have the damages assessed
under the Workmen’s Compensation Act. Here the plaintiff’s
counsel admitted that he had no action under the common law,
but was entitled only to a reference under the Workmen’s Com-
pensation Act. Ie should, on that admission, have had the
action dismissed and applied for the appointment of an arbi-
trator. It is not the intention of the Act, on finding that there
is no action at common law, to ask the judge to assess damages
under the Workmen’s Compensation Act. In serving a notice
under the latter Act, plaintiff claims damages; a claim for
damages is a commencement of an action, and, having claimead
damages under the Workmen’s Compensation Aect, he cannot
recede; he has elected for compensation under the Workmen's
Compensation Act, therefore he has no action at law.
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[Macpowarp, C.J.A.: If this is an appeal from the judge
as an arbitrator, then we cannot treat it as a case stated; if on
the other hand, it is an appeal from a judge at nisi prius,
does not an appeal lie 7]

The learned judge actually proceeded as an arbitrator; there

B. C. Sucarwas no adjudication before the judge commenced to assess the

REFINERY
Co.

Argument

damages. He referred to Perry v. Clements (1901), 17 T.L.R.
5255 Powell v. Maim Colliery Company (1900), A.C. 366.
Plaintiff has no rights in this Court, and had no right to have
damages assessed until an arbitrator had been appointed ; there
has been no submission, and plaintiff cannot get here until there
has been: In re Durham County Permanent Benefit Building
Society (1871), 7 Chy. App. 45; Bustros v. White (1876,) 1
Q.B.D. 423; Eacelsior Life v. Employers’ ILiability Corpn.
(1903), 5 O.L. R. 609. ‘

It is only after the evidence under the common law is in
that the judge comes to the decision to dismiss the action, and
then plaintiff elects, but bere it was admitted on the opening
that he had no action. See also Dawbarn on Employers’
Liability and Workmen’s Compensation, 3rd Ed., 326. 1In
short we have here no action dismissed, therefore the judge
had no jurisdietion. Assuming that the judge below did dismiss
the action on the admission of plaintiff’s counsel, he held the
arbitration before he decided to dismiss the action. The judge
was wrong in proceeding to assess compensation when the
plaintiff on the opening said he did not think he could recover
under the common law, but thought he could under the Work-
men’s Compensation Act. That course of proceeding forced
on us the necessity of taking the onus of proving a negative.

[MarTin, J.A.: You say the action could not be kept alive
for any purpose under the common law or the Employers’
Liability Act while the judge adjudicates under the Workmen’s
Compensation Act?

IrvinG, J.A.: Must he non-suit the plaintiff under the
common law or the Employers’ Liability Act before he pro-
ceeds under the Workmen’s Compensation Aet ?]

I should think so; plaintiff must take the onus.



XV.] BRITISH COLUMBIA REPORTS.

[Irving, J.A.: Is not that really what was done in this case?
Mr. Burns stated that he felt his evidence was not strong enough
to sustain a case under the common law. When does the deter-
mination take place? It is not reached until the judge says the
action is dismissed. Now, he did not determine the case until
after he had heard what Mr. Burns's witnesses had to say. ]

If that is so, it could happen in every action, and we submit
it is a wrong procedure.

[Irving, J.A.: The judge does not seem to have gone on the
statement of counsel ; he allowed the evidence to go in, and then
it was for him to determine whether it fell within the Work-
men’s Compensation Act.]

We say that there was a mistrial, because it forced on us the
onus of proving a negative. This was an agreement, in effect,
to take the opinion of Morrison, J., and there is no appeal from
that. j

Burns, in reply: The judge sat as a judge and not as un
arbitrator. As to the question of onus, it was simply a matter
of bringing out the evidence. The learned judge did not at
once dismiss the action; had he done so we would have been in
a different position, but we preserved our action throughout.
The action was not and could not be dismissed until the judge
had done what he was asked to do.

Cur. adv. vult.

1st June, 1910.

Macpowarp, C.J.A.: The plaintiff is the widow and admin-
istratrix of one John Granick, who was killed in defendants’
freight elevator on the 30th of July, 1908.

The deceased commenced his employment on that morning,
about 7 or half past 7. He was put to work by Foreman Wood-
worth, along with another man named Morgan, and Woodworth
says that he told Morgan in the presence of Granick not to
allow Granick to use the elevator until he was acquainted with
it. The men then went to work and the accident happened at
2 o’clock in the afternoon. No witness is able to tell how the
accident happened. Granick was found caught in the elevator
between the floor of the elevator and the ceiling or archway
above, between No. 1 and No. 2 floors. The action was
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brought at common law, and under the Employers’ Liability
Aect, but there being no evidence of negligence on the part of
the employer, plaintiff’s counsel, after the evidence was in,
asked the judge for a finding that plaintiff was entitled to
succeed under the Workmen’s Compensation Aet, and to assess
the compensation in pursuance of section 2 (4) of that Act. The
learned judge came to the conclusion that the case was within
the Workmen’s Compensation Act, but that the accident
happened to deceased solely by reason of his own serious and
wilful misconduet, and so dismissed the action.

The only evidence in this case from which serious and wilful
misconduct on the part of the deceased can be inferred, is that
of two employees of the defendant, namely, Woodworth and
Morgan. One can readily understand that these men might
feel that responsibility and blame for the accident might be
imputed to them. Their evidence must, therefore, be scanned
with care, not only on this account, but also because the only
person who could give evidence which might be in opposition
to theirs is dead. Iis account of what occurred between the
hours of 7.30 a.m. and 2 p.m. on that day was not available to
the plaintiff. Unless, therefore, we are driven to the conclusion
on the evidence before us that the accident could only have
occurred from the wilful and serious misconduct of the
deceased, we ought not in my opinion to deprive the plaintiff
of the relief which the Workmen’s Compensation Act intended
to provide for her. That Act has always been construed
liberally in favour of the injured or his dependants, and the
employer has always been required to fully satisfy the onus
which is placed upon him of shewing that the workman was
guilty of misconduct, disentitling him or his dependants to
obtain the compensation provided by the Act. I think it is
incumbent on the defendant to practically exclude by evidence
every other hypothesis than wilful and serious misconduct
before it can succeed in such an issue.

Does the evidence do this, or go anywhere near doing this in
the present case? 1 think not. In the first place, we can
eliminate the evidence that employees were not to use the
elevator except for freight. If there was such a rule, it is quite



XV.] BRITISH COLUMBIA REPORTS.

clear that deceased had no notice of it. His sole instructions
were not to use the elevator until he knew how, or as put in
another place, until he was acquainted with it. Where then is
the evidence that he transgressed these vague instructions?
Where is the evidence to shew what he and Morgan were doing
from 7.30 in the morning until 2 o’clock in the afternoon?
They were working all over the place as Morgan says. There
is a suggestion in the evidence that deceased was told to open
and close certain trap doors, and we are left to assume that he
was engaged solely at that work during the several hours of
his employment. But where is the evidence to support any
assumption of that kind? Morgan says they were working all
over the place, on several different floors. They appear even
to have been in No. 1 shed, and to have used the elevator there,
as well as the one in question. The only evidence with respect
to the opening and closing of trap doors is, that shortly before
the accident, 300 sacks of sugar were sent down a chute and
that deceased went down from floor to floor to open and shut the
trap doors when these sacks were sent down. How long that
would take is not stated. It may have taken ten minutes, or it
may have taken an hour. In the absence of any assistance from
the witnesses on the point, I may use my own judgment, and
I can only say that I do not think it would take very long to
send 300 sacks of sugar down a steep inclined chute. Then, if
they were working all over the place, what were they doing
for the several hours preceding the accident? How often had
the deceased, either alone, or in company with Morgan, or
with some other employee, gone up or down upon this elevator,
or in the elevator in No. 1 shed? The evidence is silent. Did
Morgan or any other employee explain to the deceased how to
run the elevator, or, in other words make him acquainted with
it? Upon this point the evidence is silent. It is suggested
that Morgan stopped him from using the elevator in No. 1 shed.
But when did that occur? It was in the forenoon, but was it
five minutes after the deceased started to work, or two hours
after? Upon this point the evidence is silent. Did Morgan
after stopping him from using the elevator without instructions
at No. 1 shed shew him how to use it as they were going up
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courT of or down ? Again the evidence is silent. Why should we assume
AP that this man had not been made acquainted with the elevator
1810 5 shewn how to operate it, or that he had not been up and

Junel. down often enough to make himself acquainted with its

Grasick Operation; or, at all events, to give reasonable grounds for
B. C. Guaag Pelieving that he knew how to run it? All this ground could

Rerivery have been covered by the evidence of the employees of the
Co- defendant, but no attempt was made to cover the ground, and
we are asked to believe that, because the accident happened to
the deceased, it must have happened by reason of his own dis-
obedience to alleged orders, vague and insufficient in them-
selves.

Now, what is the inference to be drawn from the statement
“Do not let Granick use the elevator until he is acquainted with
it” 2 Ts it not that he was expected to learn how to use it, and
this notwithstanding that it appears in evidence that he was a
temporary man who might not be employed for more than a
day or two? Yet the foreman contemplated that Granick should
use the elevator when he became acquainted with it. How long
does it take to become acquainted with that elevator in the
sense in which these words were used? We are told that it was
very simple of operation—no difficulty

a very simple affair

about it at all. The employees indiseriminately seem to have
macoonaLp, had authority to use it. It is said that they were only to use it
034 for freight, but of this the deceased knew nothing. Is there
any reason to suppose that an ordinarily intelligent man who

had been employed in electrical works in Winnipeg for two

years, and as a blacksmith’s helper by the Canadian Pacific
Railway, could not learn to run that elevator in an hour, or

in less than an hour, for that matter? Or in any event during

the several hours that he was there? If there was any danger

in his using the elevator owing to ignorance or inexperience

then the instructions which were given to him not to use it

until he became acquainted with it were insufficient, and the
employer was guilty of negligence in not giving him sufficient
instruetions and warning him against the danger. 1 do not

hold that there was such negligence in this case, but if the
employers’ contention be true, there was such negligence. I
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think this elevator, being a very simple one, and one easily CZ’;’;‘;A?
operated, and used by employees indiseriminately in the course =~ —
of their employment, it was considered that any employee could 1910
pick up the use of it by either being shewn, or being about it for June 1.
a few hours. I am not at all satisfied that this man was not Geasick
shewn and was not allowed to run that elevator later on in the p C'lgw AR
day. If he had not been shewn, and had not become acquainted RElgg.ERY
with it, I can hardly conceive that the defendants would have
failed to make that apparent at the trial, and I think that we
are fully justified in believing that he was acquainted with the
elevator at the time of the accident, or had reasonable ground
for believing that he was, and that he was not disobeying
instructions. I therefore think that the defendant has not by
any means satisfied the onus which rests upon it to prove that
the accident occurred solely from the serious and wilful mis-
conduct of the deceased, and as in other respects the case is
within the Workmen’s Compensation Act, as held by the
learned trial judge, it ought to have been so declared, and the
learned judge should have proceeded to fix the compensation es
contemplated by the said section.

It was suggested by counsel for the respondent (the
employer) that the plaintiff having served notice of the accident
upon the employer making a claim under the Workmen’s Com-
pensation Act, she had elected to proceed under that Aect, and macpoxaLp,
therefore could not bring the action. T think there is nothing  ©™*
in this contention, even assuming, which T do not decide, that a
claim under the Workmen’s Compensation Act sufficient to be
considered the first step in the proceedings under the Act,
would be an election. That is not this case, because the notice
in question making the claim, claimed not only under the
Workmen’s Compensation Act, but also under the Employers’
Liability Act. It was equivocal, and there could not be said
to be any election to take one remedy any more than the other.

Then again it was contended that there was no appeal from
the learned trial judge’s decision. This contention I think also
fails. The appeal is from the judge’s decision in the action. It
is in the action that the judge decides whether or not it is a case
in which the employer would be liable under the Workmen’s
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Compensation Act. He must decide that first before proceeding
under the above-mentioned section to fix the compensation. IHe
decided that, as T think with great respect, wrongly, and there is
an appeal from that decision.

I think, therefore, the appeal should be allowed, the action

B. C. Suaag Ye-instated, and that it should be referred back to the learned

REFINERY
Co.

IRVING, J.A.

trial judge to fix the compensation as provided by the said
section.

Irving, J.A.: Sub-section 4 of section 2 of the Workmen’s
Compensation Aect, 1902, Cap. 74, contemplates two things
oceurring— (1) an action for damages brought independently
of the Act; and (2) its failure. When these two things occur
the provisions of the fourth sub-section relating to the assess-
ment by the Court come into play.

It was framed to prevent what would be a hardship to a
plaintiff, who, under a mistake as to his rights, had brought an
action for damages when he should have applied for compensa-
tion under the Act. Tt is a remedial section designed to prevent
a person injured from losing the benefit of the Aect.

The language of the statute is plain. The trial proceeds in
the ordinary way, but when it is determined, 4.e., by the judge
that the action cannot be maintained, it is the duty of the
Court to assess the compensation instead of referring that
branch to arbitration.

The learned judge who heard this case came to the conclusion
that the action must fail on the ground that the injury was such
that the employer was not liable in the action, he refused tc
allow compensation, because in his opinion the injury was
attributable solely to the serious and wilful misconduct of the
deceased.

Mr. Burns asked for a review of the case, but Mr. McPhillips
contends there is only an appeal on some question of law. He
claims that no compensation can be fixed under this sub-section
because of what took place at the trial. What took place was
this: Counsel for the plaintiff in his opening intimated that
he was now (i.e., since examination for discovery) aware that
his case was an extremely doubtful one. Perhaps he stated it
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more strongly, but that did not amount to an abandonment. oo o
Nothing was said about abandonment, and no determination of — —
the case was then made by the judge. He would not have been 1910
justified in dismissing the action on the counsel’s opening with- _June 1-
out the consent of counsel. He very properly in my opinion Granick
held his hand and allowed the plaintiff to adduce her evidenze. g ¢ §pear
When it was all in, he determined the case by dismissing the REFC’S‘EBY
action, and at the same time declared it was not a proper case
for compensation.

There were then given two decisions, and in my opinion an
appeal lies from each of them. The right of appeal from the
judgment dismissing the action is not questioned, but the right
to appeal from the refusal to allow compensation is denied.

Sub-section 4 requires “the Court” to make the assessment,
and the Court of Appeal Act, 1907, gives an appeal from every
judgment made by the Supreme Court. Tt seems to me this
enquiry is a judicial proceeding, and from any decision on it
an appeal to this Court lies—such an appeal is not limited to
a question of law, as preseribed by section 4 of the second
schedule. The second schedule relates to matters to be settled
by arbitration, and has nothing to do with the matter now under
discussion.

I would therefore hold that the question whether or not the
injury was solely attributable to the serious and wilful mis-
conduct of the workman is reviewable by this Court.

But on the main question, in my opinion the defendants have
satisfied the onus placed upon them, and the decision of the
judge that the injury was solely attributable to the serious and
wilful misconduct of the deceased, was correct. On this
ground I would dismiss the appeal.

IRVING, J.A.

Marriv, J.A., concurred in the reasons for judgment of
RTIN, J. A,
Maoponarp, C.J.A. MARTIN, 7.4

Garrimer, J.A.: T have had the advantage of reading the
judgment of the learned Chief Justice with whom I agree on
the questions of law raised upon appeal. GALLITER,
On the question of fact I am not altogether free from doubt,
but considering that the onus rests upon the defendants to shew
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COURT OF that there was wilful and serious misconduct on the part of the
APPEAL . .
——  deceased, they have not as fully as they might at the trial
1910 gatisfied that onus. For instance, they might have shewn that
Junel.  the persons with whom he was working that day had not
Granicg  Instructed him in the use of the elevator. This they failed to
B. C. Svear 105 .an(% relied seemingly on the shortness of time he was working
REFSNERY as indicative of the fact that he could not have known how to
operate it. That indeed might be a fair presumption, but I
think the defendants were called upon to go further.
I would therefore allow the appeal, and refer the case back
to the learned trial judge to assess the damages.

Appeal allowed, Irving, J.A.,
dissenting on the main question.

Solicitors for appellants: Burns & Walkem.
Solicitors for respondents: McPhillips, Tiffin & Laursen.



XV.] BRITISH COLUMBIA REPORTS.

ARBUTHNOT ET AL. v. THE CORPORATION OF THE
CITY OF VICTORIA.

Municipal law—Local improvement — By-law consented to by property
owners—Duty of council to perform work specified in the by-law—Right of
owners to object to class of work being done— Action— Premature—New
trial,

The Corporation having, with the consent of the property owners inter-
ested, passed a by-law for the improvement of a thoroughfare by
certain specified methods, departed from those methods and pro-
ceeded to construct the thoroughfare in another manner. The
property owners to be assessed objected that this was not the class of
work to which they had given their consent, and further, that it
would not be as beneficial or permanent as the work originally pro-
posed, and brought action to compel the Corporation to carry on the
work in accordance with the by-law, or in the alternative to be
relieved from the payment of any special rates which might be levied
in respect of the work. Imving, J., at the trial dismissed the action
on the ground that the pleadings shewed no cause of action.

Held, on appeal (MarTiN, J. A., dissenting) that, the Corporation having
passed a by-law for the construction of a certain class of road, they
were contravening the provisions of that by-law by constructing a
different kind of road, that the property owners to be assessed had a
right to object, and that their objection should be adjudicated upon.

New trial ordered.

APPEAL from the judgment of Irvine, J., dismissing the
plaintiffs’ action on the ground that the pleadings shewed no
cause of action. The plaintiffs’ claim was for a declaration that
the defendant Corporation were not carrying out certain
improvements on Rockland avenue, a municipal thoroughfare,
in accordance with the petition and conditions under which
they consented to the imposition of a rate or assessment under
the local improvement plan; for a mandatory injunction direct-
ing the defendant Corporation to construct, grade and macada-
mize in a proper and workmanlike manner a roadbed on said
thoroughfare 26 feet wide; or in the alternative, to be relieved
from the payment of any special rates which might be levied
14
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under the terms of the local improvement by-law passed
authorizing said work. It appeared that there were two by-
laws passed In respect of this work, the first having been
objected to on account of the expense of tar surfacing the
road, when the Council passed another by-law to improve the
street by widening it “to an approximate width of 40 {feet,
grading same, macadamizing the roadbed to a width of 26
feet,” ete. The plaintiffs’ contention was that the road being
constructed was not a macadamized road properly so called,
and defendant Corporation submitted that plaintiffs had no
status to interfere in a matter wholly within the jurisdiction of
the Council as a governing body, and that even if plaintiffs had
any right of action, their proceeding at this stage was pre-
mature.

The appeal was argued at Victoria on the 27th of January,
1910, before Macponarp, C.J.A.,, MarTiN and GALLIHER,
JJ.A.

Bodwell, K.C., for appellants (plaintiffs):

W. J. Taylor, K.C., for respondent (defendant) Corpora-
tion, submitted as a preliminary objection, that the first by-
law having been petitioned against, the Council on their own
account passed another by-law and carried it out. The Council
had power to do that as a governing body. Plaintiffs here
have no right to complain of a matter of assessment until an
assessment has been made. No assessment has yet been made
in respect of this work.

Bodwell: With the consent of the owners a by-law was
passed on the local improvement plan for the improvement of
the roadway in question. The work is being proceeded with,
but not according to the by-law; now the question is, whether
the city having passed a by-law for one kind of work, can pro-
ceed to carry out another and different kind of work? They
passed a by-law for a macadamized road, but are not building
a macadamized road. The Corporation in these matters are
merely the agents of the property owners. These local improve-
ments partake of the nature of a contract, and the Corporation
must carry out the work for which they have the assent of the
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ratepayers, and no other work. They could not have done this
particular work except as a local improvement and the only
thing they have delayed is the act of assessment; therefore,
that the assessment is contemplated and must be made is certain.
If we take no objection now, but let the work go on the Court
would be entitled to say that we stood by. He referred to In
re Glillespie and the City of Toronto (1892), 19 AR. 7T13;
Smith v. The Township of Balergh (1882), 8 Ont. 405 ; Cleary
v. Corporation of Windsor (1905), 10 O.L.R. 333; Dillon v.
Township of Raleigh (1886), 18 A.R. 53; Re Misener v.
Township of Wainfleet (1882), 46 U.C.Q.B. 457; City of
Waco v. Chamberlain (1898), 45 S'W. 191; Illinois Cent. R.
Co. v. City of Effingham (1898), 50 N.E. 103 ; Piedmont Pav.
Co. v. Allman (1902), 68 Pac. 493.

Taylor: The plaintiffs have no right to interfere at the
present stage, as they are not assessed yet for this work, and
there is nothing to prevent the Council from paying for it out
of the genera] revenue. That alone would be a good ground of
defence.

[MarTIN, J.A.: On the pleadings it appears that this was
all done on the initiative of the property owners.]

No; it was on the initiative of the Council. It is true there
was a meeting between the property owners and the Council, but
we submit that any promises or undertakings antecedent to the
by-law cannot be taken into account, as the by-law speaks for
itself and is the only document we have to go by. Until the
property is affected by assessment there is no status to object.

Bodwell, in reply: The assessment for this work is merely
postponed. The Council having made arrangements to borrow
the money, if they paid for the work out of the general revenue
they could be restrained.

Cur. adv. vult.

1st June, 1910.
Macpoxarp, C.J.A.: This is an appeal from an order dis-
missing the action on a point of law, namely, that the state-
ment of elaim discloses no cause of action.
The City Council proposed to make a macadam roadway on
Rockland avenue by the local improvement plan. Such
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proposal could only be carried out if it were approved by the
property owners in this sense, that if a certain number of
property owners petitioned against it, then the work should not
be undertaken. The proposal was apparently satisfactory, as the
owners did not petition against it, and the by-law was passed
and the work commenced and was proceeding at the date of the
commencement of this action. /

The plaintiff, who brings this action as well on his own
behalf as on behalf of other ratepayers affected, alleges in the
14th paragraph of the statement of claim that the “defendants
are not building a macadam roadway on said street, but are
laying down said roadway in a defective and unworkmanlike
manner, and the same will, if constructed according to present
plan, not have the life and efficiency of a macadam road.”

For the purposes of this appeal we must accept that state-
ment as true. The allegation, while perhaps capable of the con-
struction that the defendants are building a macadam roadway
in an unworkmanlike anner, is also capable of the other
construction that they are not constructing a macadam roadway
at all, but are laying down some sort of a roadway in a defec-
tive and unworkmanlike manner. If therefore we accept the
latter construction, which I think on the whole is the fair one,
we have it that while the property owners in effect consented
to be specially taxed for a macadam roadway, and consented
that a macadam roadway should be laid on Rockland avenue,
the defendants in breach of the terms of the by-law, and in
breach of good faith toward the said property owners, were
at the commencement of this action building a roadway which
was not a macadam roadway.

It was contended, inter alia, by counsel for the City that
there is nothing to shew that this work is being done under the
by-law as a local improvement, and that until the plaintiff is
called upon to pay rates on account of it he is not entitled to
object. The statement of claim effectually disposes of the first
part of this contention. There is no doubt at all in my mind
that the work done on Rockland avenue was done in pretended
conformity with the by-law, that is to say, as a local improve-
ment. If then, as we are bound to assume on a motion of this



XV.] BRITISH COLUMBIA REPORTS.

kind, the defendants were putting down a roadway which was
not the one authorized by the by-law, then they were committing
a breach of the statutory injunction which declares that no
such work shall be undertaken if a majority of those to be
charged petition against it; which means that there must be a
by-law against which the property holders have had an opportu-
nity to petition. There was a by-law here it is true, but it was a
by-law authorizing one thing, while the defendants were doing
quite another. On the authorities cited before us, if the
property owners’ moneys were in the defendants’ hands, and
were being applied for a purpose other than that for which they
were collected, there could be no doubt about the matter. This
case is, however, different, and I prefer to base my conclusion
on the ground that the defendants were doing something which
was directly contrary to statute.

The remedy asked for is a mandatory injunction, and while
1 have some doubt as to whether this is the relief applicable
to the case, yet I would let the action go to trial before which,
if so advised, the plaintiff may amend. It must not be under-
stood that I assent to the proposition that a ratepayer can, as it
were, oversee the work and interfere whenever the quality does
not suit him.

I would allow the appeal.

Marriy, J.A.: My opinion is, to put it concisely, that
though the statement of claim must be regarded as an allegation
that an unauthorized roadway was being laid down, yet the
plaintiffs’ action is premature because this work of local
improvement was undertaken by the Corporation on its own
initiative under section 256 of the Municipal Clauses Act. Had
the work been done upon the request of the owners under section
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50, sub-section 148 (a.) I should have been of a contrary opin- MARTIN, J.a.

ion: that, I think, is the result of the authorities. The case most
in the plaintifis’ favour is Smith v. The Township of Raleigh
(1882), 3 Ont. 405; but action was therein taken upon the
petition of the owners. Unless this course is adopted the
element of trust or agency on the part of the Corporation is
wanting.

The appeal, should, therefore, be dismissed.
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Garrrazr, J.A.: This case comes before us by way of appeal
from the judgment of Mr. Justice Irving, dismissing the
plaintiffs’ action with costs.

There was no trial of the issues, but the question of law was
argued as to whether the plaintiffs’ pleadings disclosed any
cause of action, and the learned trial judge having found in the
negative, the plaintiffs appealed.

In deciding this question we must assume the truth of the
allegations contained in the plaintiffs’ pleadings and ask our-
selves the question—assuming these to be true, do they disclose
any cause of action?

The pleadings allege that the defendant Corporation passed
a by-law under the powers given them by section 256 of the
Municipal Clauses Act as a local improvement by-law for
the macadamizing and otherwise improving of that part of
Rockland avenue in the City of Victoria lying between Moss
street and Oak Bay avenue. That plans, specifications and a
report as to cost and rates to be assessed against the respective
owuers of property to be benefited by the improvements were
prepared and filed. That notice in accordance with the pro-
visions of the statute was given. That no protest was filed hy
the ratepayers interested. That the by-law provided for the
borrowing of the moneys to pay the cost of construction from
a bank, and its repayment to the bank out of special tax to be
levied on the property of ratepayers owners of property to be
benefited. That it also provided that no assessment under the
by-law should be levied until the work was completed and that
the work set out in the report should be proceeded with forth-
with.

The work was proceeded with, but the defendants are not
building a macadam road nor performing the work in accord-
ance with the report referred to in the by-law, and are doing
the work in a defective and unworkmanlike manner,

The plaintiffs sue on behalf of themselves and other rate-
payers subject to the payment of special rates to be levied under
the by-law.

Mr. Bodwell, for the plaintiffs, contends that, so soon as the
defendants were proceeding wrongly and improperly in the
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construction of the work, and not in accordance with the report,
and were constructing a different kind of road to what
plaintiffs had consented to be assessed for, a right of action
acerued and they accordingly brought their action, and cites
numerous authorities in support of his contention to which 1
will refer. On the other hand, Mr. Taylor for the defendant
Corporation, takes the position that the City can proceed with
the work as they see fit; that they can not be dictated to as to
how they carry on a public work, citing Dillon on Municipal
Corporations, 4th Ed., par. 94, p. 151. And secondly, that in
any event no right of action could acerue to the plaintiffs (even
if a different kind of work was being done) until an assessment
under by-law had been levied.

T think Mr. Taylor’s first contention is too broadly stated.
Surely if the Corporation is proceeding to execute works
entirely different from what the ratepayers agreed to be
assessed for, they have the right to have the matter adjudicatad
upon. As to when that right accrues will be dealt with under
the second head.

Dealing with the second contention. Have the plaintiffs
(under the ecircumstances disclosed in their pleadings) any
right to bring this action, or did their right acerue only when
an assessment would be levied? And in this connection I will
consider the cases cited.

In Smith v. The Township of Raleigh (1882), 3 Ont. 405, a
portion of the moneys assessed under the by-law for a specific
drain had been diverted to the clearing out of another drain
which was no part of the work provided for in the by-law, and
the plaintiffs brought their action for a mandamus and an
injunction. The Court (Ferguson, J.) ordered a refund of
the money diverted and enjoined the defendants from diverting
further sums. No question was raised that the action was
premature, and there is nothing to indicate that if the action
had been brought before assessment levied, it could have been
supported.

In re Gillespie and the City of Toronto (1892), 19 A.R. 713,
was a motion to quash a by-law and is of no assistance to us as
to the time when the right of action accrued in the present case.
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This applies also to Re Misener v. Township of Wainfleet
(1882), 46 U.C.Q.B. 457. Action was brought after assessment
made.

I may say, however, that the trend of all these cases seems
to be that corporations are bound to carry out works authorized
by special by-laws in accordance with the terms of those by-laws,
and by which terms the ratepayers have consented to be bound.

The case of Cleary v. Corporation of Windsor (1905),
10 O.L.R. 333, appears to me to be more nearly in point.
In that case, the corporation were proceeding to construct
sidewalks not in accordance with the by-law voted upon by the
ratepayers, but of a width less than was authorized by the by-
law, and an injunction was granted restraining them from so
doing.

Mzr. Justice Anglin in his judgment at p. 335, says:

“The raising and the expenditure of this money is authorized by the vote
of the ratepayers for a particular purpose. The municipal council has no
power to vary or depart from that purpose. It is a trustee of the funds

go raised, its trust being to expend them for the very purpose to which
the ratepayers have devoted them.” -

Assuming the truth of the plaintiffs’ allegations in the case
at bar, the defendants have proceeded with the construction

not in accordance with the report of the committee and of the
city engineer and assessor nor in accordance with the by-law
based thereon to which the ratepayers gave assent.

This I think brings it within the principle laid down by Mr.
Justice Anglin, and the plaintiffs were within their rights in
bringing this action.

I would allow the appeal.

Appeal allowed, Martin, J.A., dissenting.

Solicitors for appellants: Bodwell & Lawson.
Solicitors for respondents: Mason & Mann.
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RE DALGLEISH. GREGORY, J.

1910
Statute, construction of—Land Registry Act—B. C. Stat. 1906, Cap. 23, Secs.

15, 83, 91— Refusal by registrar to register—Conveyance without conven- June 3.
ants for title—Appeal from registrar’s refusal—* Good, safeholding and Rx
marketable title ’— Order declaring good title, DavarLEsH

The absence of the usual covenants for title in a conveyance of land does not,
per se, justify a registrarof titlesrefusing to register such conveyance on
the ground that the applicant has not a good, safeholding, marketable
title, as required by section 15 of the Land Registry Act.

Decision of a registrar, refusing to register, reviewed pursuant to sections
83 to 91,

APPEAL from the decision of the registrar of titles at
Kamloops, refusing to register a conveyance to the applicant
on the ground that he was not shewn to have a good safeholding
and marketable title in that the conveyance did not contain
the usual covenants for title. Heard by Greeory, J., at
Kamloops on the 14th of May, 1910.

Statement

Fulton, K.C., for the appellant.
Cornwall, for the registrar.
3rd June, 1910.

Grecory, J.: This is an appeal by way of petition from
the decision of the district registrar at Kamloops, who refused
to register the petitioner’s title to certain lands in the register
of indefeasible fees on the sole ground that the conveyance
to him did not contain the usual covenants for title; he was
therefore not satisfied that the petitioner “had a good safe-
holding and marketable title in fee simple” as required by
section 15 of the Act, B. C. Stat. 1906, Cap. 23.

Sections 83 to 91 provide ample powers for reviewing such
decision. The effect of the registrar’s conclusion, if sustained,
would be to declare unsafe and unmarketable any title taken
through a trustee who had not entered into the same covenants
which a grantor usually enters into when dealing with property
of which he is the legal and beneficial owner.

Judgment
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Dart on Vendors and Purchasers, Tth Ed., p. 92, says, subject
to express stipulations, fiduciary vendors must shew a market-
able title—that is, a title which at all times and under all
circumstances may be forced on an unwilling purchaser, and
are in all respects liable to a purchaser as if they were absolute
and beneficial owners, except that they ordinarily enter
into no convenants for title beside the covenant against encum-
brances implied by their conveying as trustees; and at page 59
he includes under the term ‘fiduciary vendors” mortgagees
with powers of sale, and at page 787 he says there is no authority
for holding that a purchaser who can obtain the legal estate
can make the absence of a good string of covenants for title a-
valid ground for objecting to the title: see Lindley, L.J., in
Seott v. Alvarez (1895), 1 Ch. 596 at p. 606.

In this case there is no suggestion that the mortgagor did
not possess the legal estate, and that it has been passed on
to the yetitioner, who therefore has a good safeholding and
marketable title which should be registered.

As there can be no order for costs against the Government,
and the registrar does not appear to have been actuated by
any improper motives, there will be no order for costs to
either party.

Appeal allowed.
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PACIFIC LAND COMPANY v. JAMIESON. C‘:‘;g;AiF
Partnership—Married woman sole remaining partner—Action in name of 7916

partnership—County Court rules, Order IIl,, v. 17; Order V., r. 8—

Principal and agent—Commission. April 5.

. . Paciric

L. who had been a member of a firm doing business under the firm name 1 ., Co.
of the Pacific Land Company, retired from the firm after the registra- v,

tion of the same under the Partnership Act, leaving R., a married JAMIESON
woman, sole member. Subsequently to his retirement the transaction
in question in this action arose.
Held, that R. was entitled to sue in the County Court under Order II1.,
r. 17, and that, although she was a married woman, Order V., r. 3 did
not apply in the circumstances.
Held, further, on the facts, that R. was entitled to the commission sued
for.

APPEA‘L from the judgment of McInwyes, Co. J., in an

action tried by him at Vancouver on the 16th, 20th and 23rd »f

October, 1909. The facts on which the decision turned are set

out shortly in the headnote. Statement
The appeal was argued at Vancouver on the 14th of March,

1910, before Macponarp, C.J.A., Irving, Marrin and Gav-

LIHER, JJ.A.

Sir C. H. Tupper, K.C., for appellant: We submit that
ander Order IIL., r. 17 of the County Court rules, the action
could not be maintained in the partnership name. The Court
must read the Partnership Act and the rule together. As to the
claim in the action, we say it was a several bargain for a joint
performance.

Kappele, for respondent: The Partnership Act does not
apply to us as we are not traders; but as a matter of fact we did Argument
register. Plaintiff is not, moreover, suing as a married woman
but as the Pacific Land Company, and she has a perfect right to
do so. The trial judge found as a fact that there had been a
contract to pay $100 and we have earned it.

Tupper, in reply: Section 69 of the Partnership Act. There
had been a change in the partnership, and that change should
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have been registered. We further submit that this is a plaint by

Mrs. Rice.
Cur. adv. vult.

5th April, 1910.
Macvonarp, C.J.A. (oral): 1 think the appeal should be
dismissed.

Irving, J.A.: Two points were raised as to the right of the
plaintiff to maintain the action. I think they must be disposed
of in plaintiff’s favour.

The action was originally launched with the name of D. H.
Rice as plaintiff. Now, D. H. Rice was merely manager of a
business being carried on in the name of the Pacific Land
Company, a partnership registered under the Partnership Act.
One of the registered members—Laslett—of the firm has, since
the registration and prior to the action, resigned, and it is there-
fore said that this action fails. T do not think so. It may be
that Laslett is still liable for the debts of the firm, but I do not
think there is anything to prevent the firm name being still
used.

The second point was that the only surviving member of the
firm, Mrs. Rice, was a married woman and that the plaint had
not complied with the requirements of Order V., r. 11, which
requires her to state the name and address of her hushand. On
the other hand, the firm being a distinet identity, it appears to
me the action is properly brought under the firm name—Order
1., r. 17.

On the facts I think that the judgment must be sustained.
The action is for $50, the balance of $100 commission to be pay-
able by the defendant to the plaintiff in respect of the purchase
of lots 9 and 11. The contract out of which this action arose
was a contract of employment by Jamieson, the manager of the
plaintiff Company, to be a medium of communication to bring
about contractual relations between a Chinaman for whom
Jamieson was acting and the owner of the said lots. By the
arrangement, Jamieson agreed with Rice, the manager of the
Pacific Land Company, and one Wallace to pay each of them a
commission if they brought him, or rather the Chinaman for
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whom he was acting, into communication with the owner of the
said lots.

They being employed by Jamieson, the purchaser’s agent, it
was their duty to get the best terms possible. After it had been
decided that they should get the property listed with them,
there was a discussion as to how the commission, which was to

be payable out of the purchase money, was to be divided. The-

plaintiff says that he was to receive $100 and Wallace was to
receive $100. The defendant says “No, that is not so. The two
of you were to receive between $110 or $100.” The contractpal
relationship of vendor and purchaser was established between
the owner and the Chinaman by means of the combined efforts
of the two men. Sir Hibbert Tupper says that the plaintiff
did nothing to entitle him to a commission, but I think that
there was a promise on the part of Jamieson to pay in consider-
ation of their doing what they did, viz.: finding out the list
price and then one of them withdrawing and the other carrying
out the sale, so I say it was by their combined efforts they
effected the contractual relationship—by their combined efforts
they brought about the relationship and so earned their com-
mission.

In my opinion, the only question we have now to determine is
whether the County Court judge was right in saying whether
the plaintiff and Wallace were to get between them $200 or
$100. The County Court judge, who had the witnesses before
him, acting on the evidence of Somers, decided that point *n
favour of the plaintiff. I would have done the same, having
regard to the evidence of Somers and the unsatisfactory state-
ment of the defendant with reference to the sum of $10.

Marrin, J.A.: I agree that the appeal should be dismissed.
As to the legal points raised, they present no real difficulty,
and should be decided in favour of the respondent. Order V.,
rule 11, clearly, in my opinion, does not apply to the positioh of

221

COURT OF
APPEAL

1910
April 5.
Paciric
Laxnp Co.

v.
JAMIESON

IRVING, J.A,

the plaintiff, the sole representative of a registered partnership. MARTN: J.4.

Then, though section 69 of the Partnership Act requires
changes in the membership, or firm name, ete., to be recorded, yet
I cannot see that the failure to do so prevents the use of the
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existing name; the penalty section, 76, is silent on this point,
as is also section 71 continuing the liability of former partners
de facto. On the facts I think the trial judge took a correct view.

GaLrLieER, J.A.: The defendant appeals from the judgment
of McInxes, Co.J. The action was for balance due on
commission and was originally brought by D. H. Rice, carrying
on business as the Pacific Land Company, but later the style of
cause was amended as at present. The evidence shews that at
the time the transaction between the plaintiff and defendant was
entered into, Olive C. Rice, wife of D. H. Rice, was the sole
member of the Pacific Land Company, and her husband D. H.
Rice was her manager. On the facts the whole question in
dispute was as to whether there was an agreement between the
plaintiff, as represented by D. H. Rice, manager, and the
defendant, by which the defendant was to pay the plaintiff $100
as commission for procuring a piece of property for a client of
the defendant. Both plaintiff and defendant are dealers in real
estate in the City of Vancouver. The learned trial judge found
the facts in favour of the plaintiff, and with that finding I fully
agree. -

The third and fourth grounds are disposed of by the finding
of the learned trial judge.

With regard to the first objection. If a married woman sues
as such in her own name, then by Rule 11 of Order V. of the
County Court rules she has to state the name, and so far as she
can the address and description of her husband, but by Rule 17
of Order II1. of said rules, any person carrying on business in a
name or style other than their own may sue in such name or
style as if it were a firm name. Olive C. Rice was carrying on
business as the Pacific Land Company and was registered as
such, and under the last mentioned rule can sue in that name,
and in such a case in my opinion the provisions of Rule 11 of
Order V. do not apply.

T cannot give effect to the second objection. The words of
sections 66 and T4 of the Partnership Act are “for trading,
manufacturing or mining purposes.” T doubt if the business
carried on by the plaintiff comes within the definition. If it
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does, a declaration of partnership was filed in September, 1906,
and although that appears not to have been within the three
months prescribed by section 66, and no further declaration was
filed when Olive C. Rice became the sole member of the partner-
ship as provided by section 69, and while that neglect might
render the partnership liable to the penalty provided by the
Act, T take it that it would not be an illegal use of the name
or deprive Olive C. Rice from suing in the partnership name.

I would therefore dismiss the appeal.

The matter seems to me a very trivial one, the sum of $50
only being involved, and I think such appeals should be dis-
couraged.

Appeal dismissed.

Solicitors for appellant: Tupper & Griffin.
Solicitors for respondent: Kappele & Dockerill.

CROSSLEY ET AL. v. SCANLAN ET AL.

Mining law—-Location—Survey post used as No. I post—Mineral Act Amend-
ment Act, 1898, Cap. 33, Sec. 16, Sub-Secs. (f.) and (g.)—Omission of
surveyor's signature on plan—Leave to add signature.

The location of a mineral claim is not invalid merely becausean old survey
post is used by the locator as the No. 1 post of his mineral claim, if the
facts bring the locator within the benefit of sub-section (g.) of section
16 of the Mineral Act as amended in 1898,

Leave was given to amend a plan by attaching the signature of the surveyor.

TRIAL before Hunter, C.J. B.C. in an action of adverse claim
at Nelson in May, 1910. The plaintiffs were the owners of
the Vista, Golden Horseshoe and Perrier mineral claims. The
defendants located over portions of the same ground, the St.
Elmo, St. Anthony and Golden Quartz mineral claims and
applied for a certificate of improvements. The plaintiffs
adversed and claimed a declaration that their claims were valid
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as against the defendants, and alleged trespass. The plaintiffs
proved: (1.) Senority of location and record; (2.) certificate
of work; (8.) that they were free miners from the date of
location; (4.) extent of encroachment by survey; (5.) adverse
claim filed.

8. 8. Taylor, K.C., for the defendants, applied for a non-
suit on the following grounds: (1.) That the plan attached to
the affidavit of adverse claim was not signed by a Provincial
land surveyor; (2.) That the Vista was an invalid location
because the No. 1 post had formerly been a survey post of a
prior claim.

Lennie (Wragge, with him), for plaintiffs: The affi-
davit of adverse claim is not now a condition precedent
to the action as it was filed after the writ was issued.
The object of filing it is fully set forth by the Supreme Court
of Canada in Paulson v. Beaman (1902), 32 S.C.R. 655. But,
if necessary, we ask for leave to amend the plan by adding
the surveyor’s signature to accord with the one filed on his
examination de bene esse. In any event, the absence of the
surveyor’s signature does not preclude us from proceeding
to establish our title under section 11 of the Act of 1898. As
to the use of the survey post as the No. 1 of the Vista, we rely
upon Docksteader v. Clark (1904), 11 B.C. 37 at p. 41,
affirmed by the Supreme Court of Canada (1905), 36 S.C.R.
622, and the fact that there is a total absence of evidence that
the defendants were misled in consequence.

Houxrer, C.J.: Leave should be granted to amend the plan
by attaching the surveyor’s signature. In the absence of
evidence that others desiring to locate in the vicinity were
misled by the use of the survey post, there should not be a non-
suit as explained in Docksteader v. Clark.

Order accordingly.
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THE PATERSON TIMBER COMPANY v. THE CANA- CLeMENT, J.

DIAN PACIFIC LUMBER COMPANY.

Contract— Assignability—Contract made with firm subsequently turned into ____

incorporated company—Assignment of contract by firm to incorporated
company—Rights of contracting company and assignee—Novation—
Repudiation—Breach— Damages.

By contract made between the defendants and the plaintiff firm carrying
on business under the name of the Paterson Timber Company, the
plaintiff firm agreed to sell and the defendants agreed to purchase the
entire output for one year of certain lumber camps operated by the
plaintiff firm. The contract was expressed to be binding upon the
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parties, their executors, administrators and successors respectively. [ yyprr Co.

Logs were to be paid for in cash upon delivery. Shortly after the con-
tract was entered into, the plaintiff firm caused a company to be incor-
porated under the name of The Paterson Timber Company, Limited,
to which company the firm assigned all its assets, including the timber
limits concerned in the contract with defendants, and including also
the contract itself. The incorporated company agreed to perform all
the contracts of the firm. The company continued to deliver logs
under the contract for some months until the defendants, claiming
that a breach of the contract had been made, notified the firm that
further deliveries of logs would not be accepted. It was not clear from
the evidence that the fact of the plaintiff firm having turned its
business over to the company had ever been clearly brought to the
attention of the defendants, although the latter in correspondence and
in their minute book used the name of the incorporated company, and
referred to the contract as being made with the incorporated company:

Held, on the evidence (Irving, J.A., dissenting), that the alleged breach
was assented to by the defendants’ manager, and therefore they were
not entitled to repudiate the contract.

Held, also (Irving, J.A., dissenting), that the contract was not of such a
personal nature that it could not be assigned, or at any rate it did not
require to be performed by the plaintiff firm personally, but could be
performed by the company, and therefore the plaintiffs were entitled
to recover damages for the wrongful repudiation of the contract.

Tolhurst v. Associated Portland Cement Manufacturers, 1900 (1803}, A.C.
414 ; British Waggon Co. v. Lea (1880), 5 Q.B.D. 149, referred to.

Held, further, that the facts did not establish a novation.

Held, further, that in estimating the damages to which the plaintiffs were
entitled, the amount of the two booms sold to other parties with the

15
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consent of the defendants was not to be deducted from the amount of
logs which the defendants were obliged to accept, but that the dam-
ages were to be estimated without any reference to the fact of said
booms having been sold to other parties.

APPEAL from a judgment of CrEmENT, J., in a trial before
him at Vancouver in October, 1908 and March, 1909. The
facts appear in the reasons for judgment at the trial and on
appeal.

Martin, K.C., and Cratg, for plaintiff Company.
Davis, K.C., and Griffin, for defendant Company.
4th March, 1909.

CreMmENT, J.: The trial of this action has lasted now for
nearly four days. During the intervals of adjournment I
have had an opportunity to look into the authorities, and I
think perhaps it will be better if I expedite this case on its
way to the upper Courts, as I have come to a clear conclu-
sion in my own mind, both as to the facts, and as to the law.

It would perhaps be better for me to deal with the facts
first. With regard to the allegation that sale of the two booms
was wrongfully made by the plaintiffs (I will not differentiate
between the firm and the Company): I have to say that a
very determined effort has been made to disecredit Mr. T. F.
Paterson’s testimony, and I think in justice to Mr. Paterson
I should say that that attempt has to my mind entirely failed.
Tt seems to me that when, in October, he was accused of having
broken his contract by making sales to other people, which he at
once denied, alleging he had done so with the consent and at
the request of the Company’s manager, that would fix the
matter in his mind, and I think from that time on it has
been present to his mind, and it is for that reason he is in a
position to say positively there was such an arrangement
made with MeCormick. The interviews, on the other hand,
in Sir Hibbert Tupper’s office, came to nothing and Paterson
would easHy forget the details. I do mot think it necessary to
go Into a minute, microscopic examination of the evidence as
to the exact date on which the conversation with MeCormick
took place. T feel quite convinced in my own mind that the
conversation did take place and that it was at the request
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of the defendant Company’s manager that the sale of the CLEMENT,J.
other two booms was made to other people. 1 do not think 1909
however, it was necessary to determine that point so far as the Mareh 4.
determination of this case is concerned, but 1 think the parties covar on
are entitled to my finding on this question of fact in case this  appeav
case should be carried to a higher Court. 1910

I do not think under all the circumstances that even if . . oo
these booms had been sold without the consent of the defend-

ant Company it would have been such a breach of contract Tl;;:x;;s%zz‘
as would entitle the defendant Company to repudiate. T CAnDIAN

think the case of Mersey Steel and Iron Co. v. Naylor (1884), Paciric
53 L.J., Q.B. 497, makes that fairly clear. That was a 4®=® Co.
contract made between a limited company and the defendants

by which the defendants agreed to purchase a quantity of steel -

which the company were to deliver by monthly instalments.

One instalment was delivered, and the term of the contract

that the money should be paid upon delivery was broken.

There was no payment made. The reason why no payment was

made was that a petition had been presented for the wmdmg ,

up of the company and the defendants were somewhat un- -

certain as to whether they had the right to pay the company.
The result was, however, that they did not pay, and it was ruled
there that the failure of the defendants to make that payment
to the company did not entitle the plaintiffs to repudiate the
contract. The whole question as to what breaches of contract
are suficient to entitle either party to repudiate is discussed
in that case. The Lord Chancellor at p. 499, says:

‘I am content to take the rule as stated by Lord Coleridge in Freeth v.
Burr (1874), L.R, 9 C.P. 208, 43 L.J., C.P. 91, which is, in substance, as I
understand it, that you must look at the actual circumstances of the case
in order to see whether the one party to the contract is relieved from its
future performance by the conduct of the other; you must examine what
that conduct is. so as to gsee whether it amounts to a renunciation, to an
absolute refusal to perform the contract, such as would amount to a recis-
sion if he had the power to rescind, and whether the other party may
accept it a8 a reason for not performing his part; and I think that nothing
more i8 necessary in the present case than to look at the conduct of the
parties, and see whether anything of that kind has taken place here.”

Then he goes on to discuss whether payment for one delivery

CLEMENT, J.
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is a condition precedent to the right to ask for further deliveries
and after answering in the negative, says this:
‘It appears to me, according to the authorities and according to sound

_reason and principle, that the parties might have so conducted themselves

ag to release each other from the contract, and that one party might have
so conducted himself as to leave it at the option of the other party to release
himself from a future performance of the contract. The question is,

- whether the facts here justify that conclusion? Now, the facts which are

relied upon without reading all theevidence, arethege:  The company, at the
time when the money was about to become payable for the steel actually
delivered, fell into difficulties, and a petition was presented against them.
There was a section in the Companies Act, 1862 (section 153), which
appeared to the advisers of the purchasers to admit of the construction
that, until, in those circumstances the petition was disposed of by an order
for the company to be wound up, or otherwise, there would be no onewho
could receive and could give a good discharge for the payment of the
amount due. There is not, upon the letters and documents, the slightest
ground for supposing either that the purchasers could not pay, orthat they
were unwilling to pay, the amount due; but they acted as they did
evidently bona fide, because they doubted, on the advice of their solicitor,
whether that section of the Act, as long as the petition was pending, did
not make it impossible for them to obtain that dischargeto which they
had an unquestionable right.” '

Now, here there was not the slightest ground for supposing
that the Patersons were unwilling to turn these particvlar
booms over to the Company. There was not the slightest ground
to suppose that they had any desire to break the contract or in
any way avoid their responsibility under it, but quite the con-
trary.

Then Lord Blackburn, at p. 502, lays down the rule:

“] think that the rule of law, as I always understood it, is that where
there is a contract in which there are two parties, each side having to do
something {it is so laid down in the notes to Pordage v. Cole (1607), 1 Wims,
Saun. Ed. 1871, 548), if you see that the failure to perform one part of it
goes to the root of the contract, goes to the foundation of the whole,itis a
good defence to say, ‘I am not going to perform my part of it when that
which is the root of the whole and the substantial consideration for the
performance is defeated by your misconduct.””

Now, it seems impossible to bring the defendant Company
in this case within that definition.

Lord Watson says, at p. 502, and I quote his language
because one part seems to fit this case very neatly:

“Tam quite of the same opinion. I think it would be impossible for
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your Lordships to sustain the appeal unless your Lordships are prepared
to hold that any departure from any terms in the contract by one of the
parties is to be sufficient to entitle the other to set it aside. I think the
corregspondence shews that the delay in making payment of that part of
the contract price which ought to have been made on the 5th of February
was due to these two causes: in the first place, a very natural desire on
the part of the purchasers to see that they were safe against being called
npon to make a second payment of the price, and in the second place, an
obvious desire on the part of the sellers to get rid of the contract alto-
gether. There was no controversy as to the terms of the contract.
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There was no unwillingness on the part of the respondents to pay the price Tryprr Co.

due under the contract, except for the circumstances that there had been
a change in the constitution of the company, because they had gone into

V.
CANADIAN
Paciric

liquidation on the 2nd of February,and the respondents’ firm were advised Lumser Co.

by their law agent that they were not in safety in paying until the ligui-
dator was appointed.”

There was here absolutely no controversy as to the terms
of the contract. There was obviously a desire on the part of
the Company to get relief from the extreme burden of the
contraect, as the situation was at that time. So that on that
branch of the case I feel quite clear in my own mind on the
authority of that case that even if there had been a breach, it
was not such a breach as would entitle the defendant Com-
pany to repudiate. If indeed the conduct of the plaintiffs had
been such as to shew that the intention of the Patersons was
(to use a common expression), to “get out of their contract,”
then the situation would have been different, but the whole
circumstances of the case point to the very opposite conclusion.
As Mr. Davis said, the point was really a technical one, per-
haps not so in strictness of law, but certainly one without
merit, for it is a curious commentary on the situation that
the very breach of which the defendant Company complains
was one that meant money in their own pockets. It certainly
would not have meant any money, but the reverse, so far as the
pockets of the Patersons were concerned. I do not wish to
be understood as saying that the motives of the Patersons
were purely altruistie. It did suit their card to dispose of the
two booms as they did, particularly if the defendant Company
took the same quantity later. But the whole transaction was
of advantage chiefly to the defendant Company.

I may also refer to Anson on Contracts, 11th Ed., 825. 1

CLEMENT, J.
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suppose on this side of the water we may refer to the books of
living English authors. The proposition laid down there is in

accordance with my reading of the authorities:

““ The question to be answered in all these cases is one of fact. (Speak-
ing of the question of alleged breach, as a matter of fact), the answer must
depend on the circumstances of each case. The question agsumes one of
two forms— does the failure of performance amount to a renunciation on
his part who makes default ? or does it go so far to theroot of the contract
as to entitle the other to say, ‘I have lost all that I cared to obtain under
this contract; further performance cannot make good past default’’’?

Clearly the defendant Company does not bring itself within
the law as there laid down.

In regard to the other point, namely, that the action could
not be maintained by the Company, as distinguished from the
firm, and inversely, 1 suppose, also the contention' that the
Paterson firm could not recover because they had suffered no
damage. 1 am not prepared to say whether there was an
actual novation; I am inclined the other way. But I think
on the authority of Tolhurst v. Associated Portland Cement
Manufacturers, 1900 (1903), A.C. 414, that this was an assign-
able contract. I had not noticed until Mr. Davis mentioned
it, the use of the word “successors’” in the contract itself. That
goes very far, in my mind, to shew that this was not a personal
contract within the meaning of the authorities, but, as in the
Tolhurst case, a contract between the “limits” on the one
hand and the “mill” on the other hand.

By the way: There was another clause which was not
referred to in the argument (clause 6) which I think speaks
of it as being of the essence of the agreement that the camp
should be efficiently worked and operated and the entire output
delivered. The effect to be given to that word “essence” is
discussed in a recent case: In re Coleman’s Depositories, Lim.
(1907), 2 K.B. 798, 76 L.J., K.B. 865. I do not think that
the delivery of the entire output of the camp was of the
“essence” of the contract in the sense that a breach of it in
respect to these two booms went to the root of the contract.
The loss of a boom in a storm would, on that construction, put
an end to the contract if the defendant Company so insisted.
In pointing that out, I am, of course, going back to the first
ground of argument.
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To resume on the second point, the Tolhurst case seems to CLEMENT,J.
me almost on all fours with this case. I do not think the 1909
personal element had much to do with this case; in other March 4.
words, it seems to be as I said before, a contract between the coORT O
“limits” on the one hand and the “mill” on the other. APPEAL

In regard to the position under that assignment, it has  g59
struck me that, taking these limits as the Paterson Company y, .00
did with notice that the contract had been made, this defend-
ant Company would always have been able to hold them to %Qg’;s‘é’;
the contract, perhaps not by bringing an action upon the .

. . . . CANADIAN
contract itself, but by an appeal to the equitable side of the ~“paciric
Court. The benefit of that contract having been assigned to the Lumss® Co.
Paterson Company, that Company would have to accept its
burdens, or would have to allow the firm to carry it out.

As to the form judgment should take, whether in favour
of the Company or of the Paterson firm with a declaration
supplementing it that the benefit of the judgment should really
accrue to the Company—I think the difference is that
between tweedle-dum and tweedle-dee. I think there must be
judgment in favour of the plaintiffs.

The counter-claim has scarcely been attempted to be sub- ciement, .
stantiated except in one particular, and that, if the deliveries
had continued, would have been matter of set-off. I think the
counter-claim should be dismissed with costs.

As to the damages they must be computed as set out in the
statement of claim down to the last two items. I have not
added them up—counsel may do so.

I think the plaintiff is entitled to damages down to the
$1,084.74. As to the last two items the amount will be as in
the statement made up and submitted.

The appeal was argued at Vancouver from the 15th to the
24th of February, 1910, before Macpoxarp, C.J.A., Irving,
MarTiv and Gavriner, JJ.A. The points argued are dealt
with in the reasons for judgment.

Sir C. H. Tupper, K.C., and Griffin, for appellants.
Crarg, and Hay, for respondents.
Cur. adv. vult.
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29th June, 1910.

Macpoxarp, C.J.A.: Appellants allege that the contract
in question in this action was broken by the respondents when
they disposed of a boom of logs from one of the logging camps
in question to the Terminal City Lumber Company on the
29th of August, 1907, and again another boom of logs to the
Vancouver Lumber Company on the 13th of October of the
same year. The respondents admit that they disposed of these
logs which came from the camp or camps, the output of which
the appellants were entitled to receive, but say that these booms
were disposed of at the request of the appellants’ late managing
director, McCormick. MecCormick died before the dispute
out of which this action springs occurred, and his version of
the affair is not available. T. F. Paterson, one of the plaint-
iffs, who was apparently the man of business of the plaintiff
firm, and afterwards of the plaintiff Company, testified to
the alleged request of McCormick, and says that he acted on it
when he diverted the two booms.

The trial judge made a special finding of fact in favour of
respondents on this point, and declared that he believed the
testimony of T. F. Paterson. Appellants now ask this Court
to reverse that finding of fact, and to declare that the evidence
of T. F. Paterson ought not to be believed. Paterson was
very fully examined for discovery, and was subjected to a very
searching cross-examination at the trial, which developed, as
one would expeet, some discrepancies in his statements, more
or less open to comment.

The appellants’ main ground of attack, upon the credibility
of T. F. Paterson, is based upon two letters written by him to
his foreman, Iraser, dated respectively the 15th and 26th of
Aungust, 1907, and his silence regarding the MeceCormick
arrangement at a meeting which he attended of the appellants’
board on September 2nd of the same year.

T do not feel it neccessary to deal exhaustively with the
analysis of the evidence made by counsel, or the arraignment
of T. F. Paterson’s veracity developed by such analysis; I
will only say that these things do not convince me that T. F.
Paterson was giving false evidence when he testified to his
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conversations with MeCormick regarding the disposal of the two CLEMENT, J.
booms in question. 1910

I am bound to say after reading the correspondence, that March 4.
I think the respondents acted towards the appellants in a I
manner indicative of fair dealing and good faith, and not of appraL
duplicity. They were entitled to insist upon the appellants 14,9
taking without delay, and paying for in cash, all the logs which .o

they had cut for appellants under the contract. They did not

insist upon this, but on the contrary, as the correspondence Tf&f;i‘;séﬁ_
shews, were endeavouring to assist the appellant Compan, v.
’ 5 PP paty CaNaDIAN

which found itself embarrassed by reason of car shortage, a Pacirrc
dormant market, and want of room. The correspondence pre-LOMBEE Co.
pares one for just such a request as that which T. F. Paterson

states was made by McCormick. The minutes also of the
appellants’ board of directors, of the meeting of the 28th of
September, 1907, shew that at this time only a month later,

the board was exceedingly anxious to be relieved of respondents’

liability to take immediately the full quantity of logs contracted

for. Having regard to the then existing depressed condition of

the market, it is difficult to discern a motive for a breach by
respondents of a contract so advantageous to them, or for any
surreptitious disposal of the logs, and this T think is a circum-

stance not to be lost sight of in judging the credence to be

given Paterson’s story. I think the findings of fact of the mMacpoNaLD.
learned trial judge ought not to be disturbed. The contract N
is made by the parties “for themselves, their executors and
administrators and successors respectively,” and it was con-

tended for appellants that neither by its terms nor by its

nature was this contract assignable. Shortly after it was

made, the parties of the first part, W. I. Paterson and T. F.
Paterson, trading as the Paterson Timber Company, organized

a joint stock company, the incorporated plaintiffs (respondents)

and commencing in April, 1907, we find that the letters passing

between the parties are sometimes signed “Paterson Timber

Co. Ltd.,” and sometimes “Paterson Timber Co.,” usually

the former; while at least one letter of the appellants was
addressed to the “Paterson Timber Co. Ltd.,” and on the 28th

of September, 1907, and again on the 12th of October, 1907,
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the appellants in the minutes of its board of directors refers
to the “Paterson Timber Co. Ltd’s contract.”

It was conceded by counsel for the appellants that the
absence of the word “assigns” in the contract did not neces-
sarily make it non-assignable, but it was contended that the
nature of the contract, coupled with such absence, shews an
intention that it should be performed by the parties of the first
part only, namely, the Paterson Timber Co., and not by another.

We were referred to a number of authorities in support of
the rule that contracts in their nature involving personal
trust and confidence are not assignable. As to whether a con-
tract is to be deemed such or not depends upon intention, and
this intention is in most cases to be inferred from the nature
of the contract, and the surrounding ecircumstances. Here the
contract is for the sale and delivery of logs. Lumbering is
one of the principal industries in this Provines, and logging
contracts are very common. 1 think we ought not to be astute -
to discover an element of personal trust and eonfidence in such
common commercial transactions. That this contract was
regarded as a not strictly personal one appears on the face of it.
Assuming that the word “successors” is applicable only to the
appellant, we still have the words ‘“executors and adminis-
trators” applicable to the Patersons. The personal skill and
care of the Paterson firm was therefore not in any event
stipulated for. It was argued that their financial ability to
carry out the contract was relied upon, but I am unable to see
how the performance of the contract through another would
relieve the Paterson Timber Company from their responsibility
to the appellants. It was contended also that as the contract
contained few orno safeguards against the supply of inferior
logs, the appellants must have relied upon the honour of the
Paterson Timber Company in this regard. That argument is
not without force, but I am inclined to think that the parties
relied more upon their knowledge of the limits from which
these logs were taken, and the class of logs produced and
delivered from these limits in the past than upon the honour of
this firm.

In arriving at the intention of the parties at the time the
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contract was made, I think we may look at their subsequent
conduct. Now, as early as April the Paterson Timber Com-
pany, Ltd., were writing letters to appellants which were an
intimation that some change had taken place. The appellants’
board of directors passed resolutions referring to the incor-
porated plaintiffs; on that board and present at one or more
of those meetings was the solicitor for appellants. As it did
not occur to the minds of the members of the board and the
appellants’ solicitor, that it was contrary to the intention of the
parties when they made the contract that the incorporated
plaintiffs should carry it out, we ought not to attribute to the
parties an intention which they themselves at a later date
were unable to perceive.

A further ground of appeal was argued before us, namely,
that the learned trial judge erroneously included in the
sum allowed for damages the loss on the two booms of logs
which were diverted as aforesaid. I do not see any reason for
interfering with his conclusion on this point. The contract
while providing for the entire output of the camps, fixed a
limit to the quantity of logs which the appellants need accept,
and after July they agreed upon 18,750,000 feet as the total
quantity to be delivered. That quantity the respondents
were entitled to deliver, and I see no reason for holding that
they could and would not have delivered that quantity had the
contract not been repudiated by the appellants in Oectober.

There was a cross-appeal by the respondents who claimed an
increase in the sum allowed for damages on the ground that
they were entitled to deliver a greater quantity than 18,750,000
feet, but I think that that contention is mnot tenable, having
regard to the correspondence between the parties which I think
resulted in the respondents assenting to the above quantity.

T would therefore dismiss the appeal, and the cross-appeal.

Irviveg, J.A.: The question of fact raised by the appeal is:
Did Mr. Frank Paterson and the late Mr. MeCormick arrange
on the 28th or 29th of August, 1907, that the contract in
question should be so varied as to allow the plaintiffs to sell or
use some of the booms they had agreed to deliver to the defend-

235

CLEMENT, J.

1909

March 4.

COURT OF
APPEAL

1910
June 29.

PATERSON
TimeER Co.
v.
CANADIAN
Pacrric

Luueer Co.

MACDONALD,

C.J.A,

IRVING, 1.A.



236

CLEMENT, J.

1909
March 4.

COURT OF
APPEAL

1910
June 29.
PATERSON

TimsER Co.
v.
CANADIAN

Pacrric
Luuser Co.

IRVING, J.A.

BRITISH COLUMBIA REPORTS. [Vor.

ants, but without prejudice to the right of the plaintiffs to
make delivery of a like amount after the day fixed for the
termination of the contract.

The duty of the Court of Appeal in considering appeals on
questions of fact from a finding of a judge, as laid down in
Coghlan v. Cumberland (1898), 1 Ch. 704, and Montgomerie
& Co., Limited v. Wallace-James (1904), A.C. 73, is to re-
hear the case, reconsidering the materials before the judge,
with such other materials (if any) as it may decide to admit.
The Court appealed to must then make up its own mind, not
disregarding the judgment appealed from, but carefully weigh-
ing and considering it, and not shrinking from overruling it,
if on full consideration the Court comes to the conclusion that
the judgment is wrong.

There seems to be some difference of opinion as to what this
Court should do on hearing an appeal from a judge without a
jury. The two cases T have cited in the opinion of the Judicial
Committee must be regarded as exhaustively laying down the
rule with reference to appeals on questions of faet from a judge:
see Greville v. Parker (1910), 26 T.L.R. 373 at p. 376. It
has been suggested that the rule laid down in Weller v.
MecDonald McMillan Co. (1910), 43 S.C.R. 87, for the
Supreme Court of Canada is applicable in some way or other to
this Court. That is impossible, because this Court never has
before it the findings of two Courts on a question of fact. It
is by reason only of the fact the Provineial Court of Appeal
has done its duty by re-trying the case that the Supreme
Court of Canada can lay down such a rule for themselves.

The finding of the learned judge was that the conversation
in which the agreement was reached did take place, and that
it was at the request of the defendant company’s manager
that the sale of the other two booms was made to other people.
The finding of the trial judge is, in view of what he says later,
a strong point in favour of the plaintiffs; but there are cir-
cumstances in this case which satisfy me that he has reached
a wrong conclusion on this question of fact. It is proper to
observe here that a great mass of correspondence was put in
at the trial, and that there was held, not in the presence of the
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judge, two examinations for discovery—one of which takes up
some 100 pages of the appeal book. It is also proper to observe
that at the alleged conversation in August, 1907, there were
only two men present. viz.: Mr. Frank Paterson and Mr. Me-
Cormick, the latter of whom died on the 13th of October,
1907 (the dates are important), and that there is no corrobora-
tion of Mr. Paterson’s story, such as one would naturally look
for-—see per Hannen, J. in Beckett v. Ramsdale (1885), 31
Ch. D. 177 at p. 183; and that the agreement then entered
into seeks to vary a written agreement: see observations of the
Lord Chancellor (Lord Chelmsford) in FEarl of Darnley v.
Proprietors, &c. of London, Chatham and Dover Ralway
(1867), L.R. 2 H.L. 43 at p. 60.

If it is believed, his story, though uncorroborated should be
accepted, beecause it is conceded that it would be in the scope
of Mr. McCormick’s duties to sell the logs but not to make
such an agreement for the extension of time for completion.
How then are we to determine whether we should aceept his
story or not? Of course if any story by a witness is improbable,
or absurd, or inconsistent with admitted or incontrovertible
facts, it will not be accepted. It carries with it its own con-
demnation. And if a story is rejected on these grounds it
brings in its trail a re-action. These improbabilities, ab-
surdities and inconsistencies, if shewn to be such, become
weapons of attack in the hands of the side contesting the truth
of the story. His story, as ultimately told, is this: that on the
afternoon of the 28th of August, 1907 (or on the morning of
the 29th), McCormick came to him in great distress, and
begged him not to make delivery of so large a quantity of logs
(some $20,000 worth) as he (Paterson) was then prepared
to deliver; that it was impossible for McCormick’s company to
handle that amount or to find the cash to pay for it. He,
Paterson, then agreed that if the time for the final delivery
was extended beyond the 1st of February, 1908, so that
Paterson could deliver two booms then, he, Paterson, would
instead of then making delivery to the Company of two
booms then specified, find some other means of disposing of
them. For this McCormick was grateful, and he agreed to it,
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and he confirmed it, over the telephone, after seeing his direct-
ors. The two booms not to be delivered were an 8 swifter
from Foul Bay, and a 10 swifter from Rock Point. Let us get
a clear grasp of what this agreement was. It was that the
plaintiffs should find some one to take over an 8 swifter from
Foul Bay, and a 10 swifter from Rock Point. In this way
the defendants were to be relieved from finding some $10,000
cash; but on the other hand, as it was only fair that the plaint-
iffs should not lose their profit, they were to be at liberty to
deliver a similar amount of lumber after the 1st of February,
1908. On its face a very fair and reasonable arrangement.
But of the three matters dealt with the last was the most
important to Mr. Paterson. It was for his protection. It was
the term he insisted upon. Unless that was agreed to, he would
not accommodate the defendants by withholding delivery.

I now state the reasons why I think the trial judge should
have rejected his story. In the first place, there is an omission
on the part of Mr. Paterson to confirm this interview by letter.
Mr. Paterson’s correspondence shews how unlikely it is that
he would have omitted this ordinary business precaution.
That reason by itself is not of great weight, but the fact that
he did omit to put in writing the result of this interview
becomes of great importance when we consider the interview
which he held with Sir Hibbert Tupper on the 18th of October,
just after McCormick’s death, and the letters he and his solici-
tors wrote on the 25th of October, 1907. These different
pieces of evidence must all be taken together, they form a
much stronger case than the sum of the cases which each
separately would make. The interview of the 18th of October
was held to discuss some changes in the contracts. It was
spoken of on Paterson’s second discovery examination; by
Paterson in chief, on cross-examination, and by Tupper. We
have no finding from the judge as to what was said by Paterson
on that occasion. The conclusions I reach are that at that
meeting Paterson told Tupper that he had sold one boom in
October, but he did not mention that he had sold or used the
other. He did not tell Tupper that there was an agreement
between him and McCormick for an extension of time. IHis
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statement as to this departure from the terms of the contract
seems to have startled Tupper, for (judging from the way
Paterson tells the story) he grasped at the opportunity and
said something to the effect that it looks as if that contract
was off, to which Paterson said: “I did it at the request of
MecCormiek.,” Paterson excused what he had done by saying:
“Tt was at MeCormick’s request.” He did not set up that he
had a right to sell part of the output by virtue of a change in
the contract. He then, seeing Tupper was “crusty” left the
office, wondering, he says, what it was that had upset him, as
he adds he thought that Tupper knew all about the agreement
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that after the unpleasant termination to this interview, Pater-
son would have said to himself: ‘“Why, all the other directors
know about this, even if Tupper doesn’t,” and that he would
have appealed to them to confirm the agreement. No, not to
confirm the agreement, but to testify that they knew from
MeCormick that the agreement had been made. Within the
next ten days he received a notice from the Company that he
had broken his contract. As was to be expected he at once sat
down and in a business-like way put before them his position.
He begins his letter by expressing the opinion that he does
not think the Company will repudiate the contract when they
have the whole matter properly put before them. He then
proceeds to put the matter properly before them, and goes
through the points in dispute one by one, and in time reaches
this particular matter:

“ Re the letter of your solicitors to the effect that we had broken the
contract we of course are prepared to state that it is not so. Ifwe sold any
logs from these camps it was at the earnest solicitation of your then man-
aging director, the late McCormick, and he assured us that he had
full power to act in the matter. Indeed we are prepared to say
that such action on our part was a great help to your company at the time
ag Mr. McCormick assured us that your company was so heavily stocked

with lumber and logs that it was impossible for them to pay for these logs
at that time.”

He then proceeds with the other matters, and expresses a
hope that legal complications may be avoided. Now, if ever
there was an occasion which called upon Paterson to put for-

IRVING, J.A.
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ward his contention that there was a permission for him to sell
two booms, and an agreement that he should have an extension
of time, that was the occasion. He knew by this time that he
was the only living person who was present at that alleged
interview, and he knew he had not confirmed it in writing. He
was in consultation with his solicitors, Messrs. Harris & Bull;
see their letter of the same date in which they do not take up
any position except that taken up by Paterson in his inter-
view, viz.: that it was done at McCormick’s solicitation. That
same excuse was advanced on 2nd November, 1907, and the
position remained the same until October, 1908, when the
parties went to trial and an adjournment had to be taken in
order that the plaintiffs might amend their pleadings to set
up this agreement. The story of the permission to sell two
booms was set up for the first time, just one year after Me-
Cormick’s death, in the particulars furnished on the Tth of
October, 1908.

A safe rule to observe in cases like the present, where any
question of fact depends upon the testimony of a single wit-
ness, and any inconsistency is apparent between such testimony
and the previous conduct of the witness, is that which was
frequently laid down by Page Wood, V.C., viz.: that the Court
should look rather to the acts done by him at the time, than
to his statements when called as a witness.

In my opinion what I have written is sufficient to justify
the rejection of Mr. Paterson’s evidence. But there are other
reasons why his story should not be accepted. It is inconsist-
ent with itself. The date of the alleged interview was the
98th or 29th of August. Before that day, we find that Mr.
Paterson on the 14th of August sent up for this boom specially
“as we want it for our mill,” and again, on the 26th of August,
1907, he writes: “We are using the Rock Point logs at our
mill now.” Again, if Paterson on the 28th of August had
obtained from MecCormick this agreement, could he have written
to the Company on the 13th of September this enquiry:

“If at any time we can sell some of these logs before the term of the
contract expires, we would be quite willing to do so, with the understand-
ing that your company is to take the 18,750,000 even if some of it is not
delivered before the time expires.’
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It is impossible to believe that he would have written in that CUEMENT, J.
way in September—in MeCormick’s lifetime—if the impeached 1909
agreement had been made as to two booms, and for one of which Mareh 4.
he was still seeking a purchaser. One notices in this letter how

. . . COURT OF
Mr. Paterson asks to have this sought-for extension put in the appraw

contract, but not a word about including the agreement made  Jgio
in August. The story is improbable. It is not improbable
that the sale to others should be made, so as to relieve the defend-

ants, but it is improbable that McCormick would alter a ,g; .
contract without leave, and afterwards pretend to Mr. Paterson .
that he had seen his directors and that they had approved of ~“pjcrrrc
his action. It is highly improbable that an agreement should LoMeEz Co.
have been reached by Paterson and McCormick on the 28th or

29th of August to relieve the defendants from the responsi-

bility of providing $10,000 and that Mr. Paterson and Mr.
MecCormick should on the 2nd of September attend a meeting

of the directors of the defendant Company and not say any-

thing about it when the payment for these very booms was

being discussed.

June 29.

Mr. Paterson’s evidence was so full of contradictions that
it ought not to have been accepted. It is only fair to the
learned judge who tried the case to point out that we in this
Court have, in this respect, an advantage over him in that we
have more time to compare Mr. Paterson’s discovery examina-
tion with his evidence at the trial than the learned judge had.
I refer to some of the discrepancies that are of importance:
(1.) He said he had not sent for this boom specially. His
letter of the 14th of August shews that he had; (2.) He
swore that he had told Sir Hibbert Tupper about two booms.
His letter of the 25th of October, 1907, where he is putting the
 matter before the Company in order to avoid a law-suit,
mentions only one boom. For some reason or other he did not
mention the 10 swifter he had used in his own mill; (3.) When
the date of his shipment of this 10 swifter was in point he
was asked on his second discovery examination in Oectober,
1908, for the tug’s receipt. He said “it was there, i.e., among
the exhibits, although it had fallen in the water.” Again, he
was asked to produce it, as defendants’ solicitors could not find

16
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it, and he replied. “It is there.” An undertaking was given
that it would be produced. On the 28th of October, 1908,
defendants applied for it, and the reply of Mr. Paterson
through his solicitors was that he “believes there was such a
receipt, but that he cannot now find it.” Again, on the trial of
the 1st of March, 1908, he was asked about it, and remembered
seeing it among the papers, but attention was directed to some-
thing else, and so it was not turned up. Finally, it was pro-
duced on his cross-examination on the 3rd of March, but no
comment was then made on its condition nor was explanation
offered.

Mr. Cratg says we ought not to draw any inference from its
appearance, as Mr. Paterson was not challenged to explain its
appearance. To appreciate this suggestion one should examine
the mutilated exhibit. As defendants’ counsel had already, on
the 1st of March intimated to Paterson that their position was
that as he had disposed of these logs before the time of the
alleged conversation with MeCormick had taken place, it was
not incumbent on them to specially invite any explanation from
him. They had put forward their charge, and it was for him
to explain everything. From the condition of the exhibit, I
think the maxim contra spoliatorem is applicable. If, however,
others should think that under the circumstances no inference
of dishonesty can be drawn from its condition—then this
surely can be done—everyone must recognize that the unfor-
tunate condition of this much-inquired after receipt would
impress itself on Paterson’s mind, and that he would remember
all about it, and the boom to which it applied; therefore 1 say
that there is no room for the excuse that Paterson might have
forgotten when he said he did not send specially for this boom
for their own use on the 12th or 13th of August, or that it
might have been brought down without special orders.

On these points we have as good an opportunity of judging
the value of Mr. Paterson’s evidence as the learned trial judge
had. Without going further into the details, I am of opinion
that the learned trial judge was wrong in reaching the conclu-
sion that these two booms were sold in consequence of an
arrangement between Mr. Paterson and the late Mr. McCor-
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mick. Mr. Paterson’s evidence stands wholly without corrobora- CLEMENT, 3.

tion. The evidence of Ford as to something said to him by Mec-
Cormick was rejected by the learned judge and properly so, in
my opinion: Fairlte v. Hastings (1804), 10 Ves. 123; G. W.
Rarlway Co. v. Willis (1865), 18 C.B.N.S. 748; followed in
Young v. Canadian Pacific Railway Co. (1884), 1 Man. L.R.
205 ; Blackstone v. Wilson (1857), 26 L.J., Ex. 229, where it
is laid down that when the admission of an agent is receivable,
it can only operate to bind the principal as to the transaction in
respect of which it was made.

The learned trial judge thought that even if these booms
had been sold without the consent of the defendant Company
it would not have been such a breach of the contract as
would entitle the defendant Company to repudiate, and he based
his decision on Mersey Steel and Iron Company v. Naylor
(1884), 9 Q.B.D. 648; 9 App. Cas. 434. That case decided
that the breach of one stipulation in a contract does not of
itself amount to an entire repudiation of the contract, nor does
the breach of one stipulation necessarily carry with it even an
implication of an intention to repudiate the whole contract. It
may do so, if the circumstances lead to such an inference. The
correct doctrine of emancipating oneself from the terms of con-
tract, on account of the failure of the other party to perform his
part, is set out in the judgment of Lord Coleridge in Freeth
v. Burr (1874), L.R. 9 C.P. 208; the two dissenting judg-
ments of Brett, L.J. in Reuter v. Sala (1879), 4 C.P.D. 239;
and Honck v. Muller (1881), 7 Q.B.D. 92; the Mersey Steel
case in the Court of Appeal and again in the House of Lords.
From those authorities we learn that there is no absoute rule
which can be laid down in express terms as to whether a breach
of contract on the one side has exonerated the other from the
performance of his part of the contract. It is in each case a
question of fact, rather than law. You must consider the con-
tract, the nature of the breach, then see what the result of it
is. If the conduct of one party is inconsistent with an intention
to be bound by the contract, the other party may decline to go
on. The application of the principle to the facts in different
cases 1s illustrated by Bowen, L.J., at p. 670, in 9 Q.B.D.:
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“Now in cases where the Court has to determine whether that prindiple
of law applies, the facts may approach nearer to the line, or may be at a
greater distance from it; and the difficulty is that the judgeshave to draw
inferences from the particular facts in order to determine whether the
principle applies. Non-delivery of asingle parcel would not be necessarily,
of course, sufficient to intimate that the person who does not deliver
intends no longer to be bound, but I am far from saying that non-delivery
of a single parcel might not in particular contracts, and under particular
circumstances, be sufficient. So as to non-payment. Non-payment of
itself is certainly not necessarily evidence of an intention no longer to be
bound by the contract, but I do not say there might not be circumstances
under which the Court would be entitled to draw that inference from it.”

Lord Shelborne, 1..C., says, 9 App. Cas., pp. 438-9:

‘ You must look at the actual circumstances of the case in order to see
whether the one party to the contract is relieved from its future perform-
ance by the conduct of the other; you must examine what that conduct is,
80 a8 to see whether it amounts to a renunciation, to an absolute refusal to
perform the contract, such as would amount to a rescission if he had the
power to rescind, and whether the other party may accept it as a reason
for not performing his part.”

Again, after coming to the conclusion that payment for the
previous delivery was not a condition precedent to the delivery
of the rest of the steel, he goes on:

‘¢ But, quite consistently with that view, it appears to me, according to
the authorities and according tosound reason and principle that the parties
might have so conducted themselves as to release each other from the
contract, and that one party might have so conducted himself as to leave
it at the option of the other party to relieve himself from a future perform-
ance of the contract. The question is, whether the facts here justify that
conclusion ?”’

But what was the contract entered into between the Patersons
and the defendants? It was for the output of four camps—the
“entire” output of each camp—and this being a mercantile
contract, full effect must be given to these words. To speak of
it as a contract relating to the sale of logs merely, or for a
delivery by instalments, is to miss the point. The parties chose
for reasons of their own to contract for the delivery of the
“entire output of each eamp”—just as one might buy the erop
of apples in an orchard, or the “run of a mill,” instead of saying
so many bushels of apples, or so many feet of board; or to take
a familiar instance, instead of buying so many bushels of pota-
toes the agreement was as to the patch of potatoes, as in the
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case of Howell v. Coupland (1874), L.R. 9 Q.B. 462. This
method of contracting may be more advantageous to one party
than another—as in the case of fire—but as they have elected
to deal in that way, their rights must be determined with
regard to the basis on which the agreement was made.

The main object that these parties had in entering into this
contract in February, 1907, was that they might look forward
with a feeling of security to the future. The fundamental
law of contract is intended to ensure that what a man has
been led to expect shall come to pass. The usual consequence
of a breach of contract is a right of action for damages, but
under some circumstances the person whose rights have been
infringed upon may be exonerated from such performance as
may be still due from him, he may, “emancipate” himself
from the contract.

In considering whether the defendants had a right to refuse
to go on, the whole conduct of the plaintiffs must be taken
into consideration; their secret breaches of the contract, their
false excuse; their refusal to give the plaintiffs any information
as to what they had done until the time for the completion of
the contract had expired. The plaintiffs’ conduet in my
opinion justified the defendants in taking the stand they did,
although many of these matters were not wholly known to them
till afterwards.

In this case the Patersons contracted to supply the entire
output and instead of doing so, they secretly used at their own
mill at least one boom of 529,174 feet; and they supplied
another of 390,030 feet to the Vancouver Lumber Company in
breach of their contract with the defendants. They thereby
made it impossible to perform their contract. Selling to a
competitor in October, or using it themselves in August were,
in the circumstances of this case, in my opinion, breaches that
went to the root of the contract. Their action justified the in-
ference that they did not mean to be bound by the eclause
requiring them to give their entire output to the defendants.
As to the rest of the contract—the terms advantageous to
them—1I agree that there was no intention of abandoning them.

Plaintiffs cross-appeal on the ground that they have not been
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allowed damages on the basis of 28,000,000 feet—the minimum
amount named in the contract of the 31st of January, 1907.
The contract, as 1 read it, was for the purchase and sale of the
output of four camps, and the stipulation that the output of the
four camps should be approximately twenty to twenty-five
million feet was not intended to be anything more than a
warranty on the part of the plaintiffs that there would be that
much coming to the defendants if they should require that
much.

Furthermore, the stipulation relates to four camps, and
therefore as the defendants had and did exercise the right
to close down two of the camps, the capacity of four camps
would be no guide to the damages that the defendants
should pay for refusing to go on with two camps. It was
never intended between the parties when they entered into the
agreement to close two camps that the plaintiffs should be at
liberty to transfer the plant from the two camps closed down
to the two going camps, and so increase the output of the latter;
such a piece of work would defeat the very object the parties
had in view.

The consideration of this cross-appeal confirms the view
I entertained at the close of the argument, viz.: that this con-
tract was not assignable. There is an element of personal con-
fidence shewn in this respect. That confidence in the integrity
of the Paterson brothers is shewn again by the omission of any
classification of the lumber to be supplied and the minimum
quantity of cedar to be in each boom. On the whole I think
the nature of the contract is such as to shew that the word
“assigns” was left out deliberately.

Tolhurst v. Associated Portland Cement Manufacturers,
1900 (1903), A.C. 414, is distinguishable. The contract in
the present case was for a short period—provision was made
for the continued existence of the contract by succession, but not
by substitution. There was no buying of land or erecting of
works on land bought from the plaintiffs.

The question of novation was also discussed before us, but I
am not prepared to say that there was any agreement by the
defendants to accept the incorporated company and to release
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the old. The animus novandi, as it is called, is not proved. No
notice was given to the defendants of the change (I do not
consider the alteration of letter heads any notice—an examina-
tion of the letter head will be the best test), and therefore
there is nothing by which the onus can be shifted. It is the
consent to the change which constitutes the essential difference
between assignment and novatio. That consent is not to be in-
ferred as a rule unless there is given to the person fair notice
of the change. It is a question of fact in each case, and as
the onus is on the plaintiffs I think I must hold that there
was no novation, but I do so with some doubt, on account of the
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Company.

On the main ground 1 would allow the appeal, and hold
that the defendants are entitled to an inquiry as to damages,
in that they can recover their boom chains, or their value.

With regard to the defendants’ appeal in respect of $746.17,
in my view of the case the defendants are entitled to it, as there
could be no damages against which it could be set off. In any
event as it was the subject of a cross action, and as the defend-
ants were compelled to prove it, they were entitled to the costs
of so doing.

The cross-appeal should be dismissed.

Marrin, J.A., concurred in the reasons for judgment of
MacponaLp, C.J.A.

Garrtuer, J.A.: The plaintiffs, William Innes Paterson
and Thomas Frank Paterson, carrying on business under the
firm name of the Paterson Timber Company, entered into an
agreement with the defendants to supply certain logs from
certain timber limits at a specified price, and of specified
dimensions, the logs to be fir, cedar and hemlock, but nothing
was said as to the quality of the timber. The term of the
agreement was to be for one year from February 15th, 1907,
and the quantity to be supplied from 20 to 25 million feet.
On June 8th, 1907, the plaintiffs, the Paterson Timber Com-
pany, sold and assigned all their goods and chattels, effects and
property in connection with their lumbering business, includ-

IRVING, J.A.

MARTIN, J.A,

GALLIHER,
I.a.
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CLEMENT,J. ing all contracts and orders with the full benefit thereof, to
1900 the plaintiffs, the Paterson Timber Company, Limited, taking
March 4. in payment therefor fully paid-up and non-assessable shares of
the Company. It was a term of this agreement that the

apPEAL purchasers should assume and ecarry out all the contracts
loio  entered into by the vendors in connection with the business
June 29. Sold and indemnify and save harmless the vendors from all
—— losses or damages on account of such contracts. Under the
Tf@;’;fgﬁ‘ contract with the defendants the Paterson Company were to
v operate four logging camps and give the entire output of these

Cﬁfg&? camps to the defendants, but by a provision in the contract
Lumser Co.if for certain reasons specified the defendants were unable
to take the entire output of the four camps, they should have

the right of discontinuing the taking from two of the camps

and this right they exercised. Some dispute arose as to the

amount of logs the defendants would be obliged to take under

the contract when two of the camps were discontinued, but I

think the evidence shews that the total amount to be received

by the defendants under such circumstances was 18,750,000

feet. The plaintiffs kept delivering logs to the defendants, who

accepted and paid for same until some time in October, when

they refused to accept or pay for any more logs, claiming:

First, that the contract was one which could not be assigned,

eavtiner, and that there had not been a novatio; and, secondly, that
JA- if it was an assignable contract, then the plaintiffs had com-
mitted breaches thereof which entitled the defendants to
repudiate. The plaintiffs then sold the balance of the logs

they had agreed to deliver under their contract, and brought

action for the difference between the selling price and the

price they would have been entitled to receive from the defend-

ants. The learned trial judge gave judgment in favour of the
plaintiffs, and from this judgment the defendants appeal.

There are three things for us to consider: First, was the
contract assignable? Second, was there a novatio? Third, was
there a breach that would entitle the defendants to repudiate ?

In the view 1 take of the evidence novation has not been
proved. It does not appear to me at any time that the defend-
ants agreed to accept the limited company and release the
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Paterson brothers. There are two or three instances where CLEMENT, .
letters were addressed by the defendants to the limited com- 1909
pany and I think on two occasions the limited company are March 4.
referred to in the minute book of the defendants, but beyond
. . . . COURT OF

that, and a slight change in the letter heads which might sppgaL
or might not be noticed, there is nothing to indicate that the  Tg7g
defendants considered they were dealing with other than the June 29.
Paterson brothers, original contractors; and on the whole it
appears to me that matters went along as if no assignment ,1]‘5: o Co.
had been made, logs were being delivered and their dealings v.
were with T. Frank Paterson, who was manager of the limited Cf:’j‘;f;;;“
company. Luumser Co.

To enable the plaintiffs to succeed, we must find that the
contract was assignable, and that no such breach was committed
by them as was alleged by defendants.

First, as to assignability: The elause of the contract
to which I wish more particularly to refer at the present is as
follows:

“ Witnesseth that the parties hereto for themselves, their executors and
administrators and successors respectively mutually covenant and agree as
follows.”’

I interpret that clause to mean that William Innes Pater-
son and Thomas Frank Paterson covenant for themselves, their
executors and administrators only, and that the Canadian
Pacific Lumber Company covenant for themselves and their GALLIEER,
successors, in other words, that the word “successors” applies o
only to the Company.

This, of course, would not of itself, nor would the failure
to use the word “assigns” render the contract one which could
not be assigned. '

I will now proceed to a consideration of the cases bearing
upon the subject: In Kemp v. Baerselman (1906), 2 K.B. 604,
the Court of Appeal held that a contract to supply all the eggs
a purchaser should require for one year, the purchaser
agreeing mnot to buy from any other than the vendor,
was a personal contract and not assignable. The Court dwelt
particularly on the clause agreeing not to buy from any other
as being one that could not be assigned. We have no such
clause before us in the present case.
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The other clause “all that the purchaser might require” was
commented upon in this wise—that the party to whom the con-
tract was assigned might require a much larger quantity than
the original party to the contract—while in the present case
the amount to be supplied is fixed. I think the case is dis-
tinguishable.

The case of Robson v. Drummond (1831), 2 B. & Ad.
303, where it was also held that the contract was not assignable,
is referred to in British Waggon Co. v. Lea (1880), 5 Q.B.D.
149, and is distinguished from the latter. Cockburn, C.J., who
delivered the judgment of the Court, at p. 153 says:

‘“ We entirely concur with the principle on which the decision in Robson
v. Drummond rests, namely, that where a person contracts with another to
do work or perform service,and it can beinferred that the person employed
has been selected with reference to his individual skill, competency, or
other personal qualification, the inability or unwillingness of the party so
employed to execute the work or perform the service is a sufficient answer
to any demand by a stranger to the original contract of the performance of
it by the other party, and entitles the latter to treat the contract as at an
end, notwithstanding that the person tendered to take the place of the

contracting party may be equally well qualified to do the service. Personal
performance is in such a case of the essence of the contract.”

But those elements did not enter into the Waggon Company
case, and the same learned judge further expressed the opinion
that, while he agreed with the principle above enunciated,
the Court in the Drummond case went to the utmost limit in
applying it.

Ross v. Fox (1867), 13 Gr. 683 at p. 690, was cited as an
authority in defendants’ favour, but that was a mining case in
which personal skill entered largely into the consideration.

In Arkansas Smelting Co. v. Belden Co. (1888), 127 U.S.
379, the judgment of Mr. Justice Gray proceeded mainly upon
the fact that when the ore was delivered to the smelter it at
once became the property of the smelter, but payment was
deferred until a certain amount was delivered and assays made,
and that during the time that must elapse between delivery and
payment the defendants had no security for their money except
in the character and solvency of the original parties, and they
should not be obliged to accept a stranger for this—and in
referring to the British Waggon Company case, says:
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““That was a case where the party assigning was to do certain work and
the question was whether the work was of such a nature that it was
intended to be performed by the original contractor only *’;
evidently distinguishing the case he was considering from
that case without either agreeing with or dissenting from the
decision.

The two cases which seem to me more nearly in point are
Tolhurst v. Associated Portland Cement Manufacturers, 1900
(1903), A.C. 414, and British Waggon Co. v. Lea, supra, and
on the authority of these two cases I hold that the contract was
assignable.

The latter case particularly seems applicable. There, as
here, was the assignment of the contract. There the assign-
ment of the repairing stations for the wagons, here the
assignment of the limits from which the timber was to be
supplied. There, as here, a covenant by the assignee to carry
out and complete the contract; there, as here, a readiness,
willingness and ability to do so. Moreover, the contract here
could have been performed by the executors or administrators
of the Paterson brothers, thus eliminating to a great extent at
least, if not altogether, the personal feature in the contract
sought to be established.

There remains only for consideration the question as to
whether the plaintiffs committed such a breach of the contract
as would entitle the defendants to repudiate. Although I
have carefully read and considered the evidence, and more
particularly as to the diversion of the two booms of logs, one on
the 29th of August, and the other some weeks later, and the
letters of the Paterson Timber Company to A. Fraser, 15th of
August, 1907, and 26th of August, 1907, and the letter to the
defendants, 28th of August, and to Tupper & OGriffin, 13th
of September, I do not propose to enter into it in detail.

The learned trial judge has made an explicit finding of fact
that there was an agreement between T. Frank Paterson and
MeCormick, that the two booms in question should be
diverted—that was leave and licence only, which McCormick
would as manager of the defendant Company have authority
to give.
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Unless T am prepared to disbelieve the sworn testimony of
Paterson, and to base my disbelief upon the letters above re-
ferred to, and the fact that at the meeting of the defendant
Company held shortly after the alleged agreement between
Paterson and MeCormick, and at which both were present, no
reference was made by either to the agreement, and to disre-
gard the finding of the judge at the trial who saw Paterson
give his evidence, T must hold that there has been no such
breach as would entitle the defendants to repudiate the
contract.

The letter to Fraser of the 15th of August, is not very satis-
factorily explained by Paterson in his evidence, in fact he seems
when first confronted with it not to be able to explain it at all,
but we must look at the whole of the evidence and not place too
much reliance on one particular occurrence. Paterson swears
that for some time previous to the writing of the above letter
MecCormick had requested him to get rid of some of the logs to
help them out, and even supposing he had in his mind when he
wrote that letter, an intention to use that boom at his own
mill, that intention was not carried out, at all events, up to the
time he wrote the letter to the Company of August 28th, in
which he requested them to provide for payment of four booms,
one of which was the boom in question; upon receipt of which
letter Paterson says McCormick came in and was very urgent
in requesting him to dispose of this particular boom in some
way, to which he consented; and this boom he invoiced to his
own mill on August 29th. Paterson also says that at that
time he, at McCormick’s request, consented to dispose of
another boom, which he afterwards, sometime about the be-
ginning of October, sold to the Vancouver Lumber Company.

Then referring to the letter of the 26th of August, we find
Paterson, in writing to his foreman, using these words: “We
are using the Rock Point logs at our own mill now,” and
giving his foreman instructions as to the lengths the logs should
be cut. Considerable stress was laid by defendants’ counsel
upon this letter as indicating that Paterson was using logs at
his own mill which he was bound under the contract to deliver
to them; but I think that letter is explainable by reason of the
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fact that the defendants had exercised their option to drop the cLEMENT, J.
output of the Rock Point camp on the 31st of July, and as this 1909
letter was written on the 26th of August, nearly a month later, March 4.
it is quite reasonable that Paterson should express himself in

. COURT OF

that way to his foreman. APPAL
Counsel for the defence also pointed out that Paterson in his (9.0

letter of the 13th of September uses these words: Jane 29

“If at any time we can sell some of these logs before the term of the —
contract expires we would be quite willing to doso with the understanding PaTersox
that your company is to take the 18,750,000 feet even if some of it is not T‘MBf’R Co.
delivered before that time ”’;

CANADIAN
the inference being that if he had McCormick’s permission to Lui 0.
dispose of the second boom, why should he make that suggestion

to the defendants? I think the answer to that is two-fold.

I take it the suggestion means more than the disposing of one
particular boom of logs, in fact is a suggestion that if he could

help them out in any way by selling a portion of the logs to be

supplied, to others, he was agreeable to do so; and secondly

because there was a still unsettled point as to his being at

liberty to supply an amount equal to what might be diverted

in that way after the expiration of the contract.

There can be no case of mistake or misunderstanding ; either
Paterson’s evidence is true as to his arrangements with Me-
Cormick, or it is a fabrication pure and simple, and to reverse
the finding of the trial judge on that issue of fact I would have GALLIHER,
to hold that Paterson deliberately committed perjury. This I
feel upon a careful perusal of the evidence, I would not be
justified in doing.

There was some evidence as to other breaches sought to be
adduced, but even if I were to hold that evidence sufficient,
the breaches complained of were not of such a nature as under
the authorities would entitle the defendants to repudiate.

Respecting the cross-appeal of plaintiffs, I find the parties
fixed the amount to be delivered at 18,750,000 feet.

I would therefore dismiss the appeal and cross-appeal.

Appeal dismissed, Irving, J.A. dissenting.

Solicitors for appellants: Tupper & Griffin.
Solicitors for respondents: Martin, Craig, Bourne & Hay.



254

HUNTER,
C.J.B.C.

1910
June 16.

ButcHART
v.
MACLEAN

Statement

BRITISH COLUMBIA REPORTS. [Vor.

BUTCHART v. MACLEAN ET AL.

Vendor and purchaser—Agreement for sale— Forfeiture clause—Default by
purchaser—Right of vendor on default—Specific performance—Supreme
Court Act, Sec. 20, Sub-Sec. 7.

No matter how stringently the clause in an agreement for sale of land
providing for retention of instalment payments may be drawn, it is
against equity for a vendor who has resold the land at a profit under
his power of sale, to retain the instalments. This does not apply to
the initial deposit, which may be regarded as earnest money.

ACTION tried by Hu~nTer, C.J.B.C. at Vancouver, on the
15th and 16th of June, 1910. The plaintiff purchased from the
defendant Maclean on the 24th of January, 1907, lots 56, 57,
58, 143 and 148, group 1, New Westminster district. The
agreement was the ordinary form and contained a clause
reading:

““And it is expressly agreed that time is to be considered (of) the essence
of this agreement and unless the payments above mentioned are punctually
made at the times and in the manner above mentioned and as often as any
default shall happen in making such payments the vendor may give the
purchager 30 days’ notice in writing demanding payment thereof and in
case any default shall continue these payments shall at the expiration of
any such notice be null and void and of no effect, and the said vendor shall
have the right to re-enter upon and take possession of the said lands and
premises, and in such event any amount paid on account of the price
thereof shall be retained by the vendor as liquidated damages for the non-
fulfilment of this agreement to purchase the said lands and pay the price
thereof and interest, and on such default as aforesaid thesaid vendor shall
have the right to sell and convey the said lands and premises to any pur-
chaser thereof.”

There was also a clause to the effect that any notice re-
quired under this agreement should be sufliciently given if
mailed at Vancouver under registered cover addressed to the
purchaser at Edmonton. The price was $58,950, payable $1,000
cash on the execution of the agreement of January 24th, 1907;
$14,000 on February 15th, 1907, and the balance in three
equal payments on October 1st, 1907, 1908 and 1909. The
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purchaser paid the $1,000 upon the execution of the agreement
and the $14,000 in February, but made no other payment. His
agreement was never registered. Immediately after the
purchaser’s default in October, 1907, the vendor gave him 30
days’ written notice, properly addressed, as called for by the
agreement and thereafter treated the agreement as cancelled.
Maclean subsequently sold the property for something like
double the price at which he had sold to Butchart. The party
to whom he sold and subsequent purchasers and mortgagees
were joined as defendants in this action. As to the defendants
other than Maclean plaintiff failed to prove any knowledge of
the transaction and consequently the action was dismissed as
against them with costs.

The plaintiff’s claim as against his vendor Maclean was for
specific performance of the agreement for sale, or in the alterna-
tive for the return of the moneys paid by the plaintiff and for
damages. . The plaintiff before action wrote defendant Maclean
offering to pay the full amount of the purchase money and re-
questing execution of a conveyance, which Maclean refused.
He also refused to return the purchase money paid.

W. A. Macdonald, K.C., and Campbell, for the plaintiff: We
ask for specific performance and in the alternative contend that
the clause quoted is a penalty clause against which the Court
will relieve. We cite In re The Dagenham Thames Dock Co.
(1873), 8 Chy. App. 1,022, 43 L.J., Ch. 261; Cornwall v. Hen-
son (1900), 2 Ch. 298, 69 L.J., Ch. 581; Great West Lumber
Co.v. Wilkins (1907),7 W.L.R. 166 ; Moodie v. Y oung (1908),
8 W.L.R. 310; Canadian Pacific R. W. Co. v. Meadows, 1b.
806; Whatla v. Riverview Realty Co. (1909), 11 W.L.R. 350.

Pugh, for the defendant Maclean cited In re Dizon (1900),
2 Ch. 561; Labelle v. O’Connor (1908), 15 O.1.R. 519.

Hay, for the defendant Trustees of the Town Estate.

Abbott, for the defendant The Vancouver Financial Cor-
poration,

Ho~rer, C.J. B.C.: The purchaser having delayed two years
in bringing his action I cannot decree specific performance, the
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land having been sold in the meantime. With regard, however,
to the alternative relief claimed, viz.: the refund of the moneys
paid, the result of the English decisions is that the Court should
not order the repayment of the deposit as that is regarded as
earnest money but should order the repayment of the instal-
ment. No matter how stringently the clause providing for
retention of an instalment may be drawn it is regarded as
against equity for a vendor who has resold the land at a profit
under his power of sale to attempt to retain the instalments as
well and the power of this Court to relieve against forfeiture
extends to every kind of forfeiture by section 20, sub-section 7
of the Supreme Court Act. There will be a decree for the re-
fund of the $14,000 without interest, less the taxes up to the
time of the forfeiture. No costs.

McKENZIE v. CORPORATION OF CHILLIWHACK.

Municipal law—Negligence—Duties of constable or caretaker— Death of
prisoner in lock-up--Municipal Clauses Act, R.S.B.C. 1897, Cap. 144,
Sec. 232.

Appeal  Court—Jurisdiction—Leave to appeal to Privy Council—Privy
- Council rules.

A municipal corporation appointing a person to act as constable pursuant
to the provisions of section 232 of the Municipal Clauses Act, is not
responsible for the negligent acts of such person in his capacity of
constable. Buch person discharges public duties imposed by the
Legislature, and from which the corporation derives no benefit in its
corporate capacity.

Where, therefore, a municipal constable and gaoler having arrested a
person, and after searching him and taking matches and other articles
from him and another prisoner, locked him up, and he was suffocated
from a fire which broke out in the cell during the temporary absence
of the constable-gaoler:— .

Held, that the trial judge was right in dismissing the action for damages
brought by the deceased’s widow, and setting aside the verdict of the
jury in her favour,

The Court of Appeal, until power is given by the Privy Council through
an amendment of the rules, has no power to grant leave to appeal to
the Privy Council.
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A PPEAL from the judgment of Morrison, J., in an action MORRISON, J.

tried by him with a jury at Vancouver on the 27th of May,
1907, and the 17th of- February, 1909. The facts are set out
in the reasons for judgment.

Martin, K.C., for plaintiffs.
Reid, K.C., for defendant Corporation.

22nd February, 1909.

Morrison, J.: This is an action against the municipality
of Chilliwhack, and is a case of constructive negligence by ihe
acts of an alleged servant, brought by Minnie Ann McKenzie,
whose husband, arrested for being drunk and disorderly, was
placed by the municipal constable in the lock-up and whilst
there set fire to his cell and was burned to death. The trial
came on before a common jury who found for the plaintiff for
$7,000. The question of law now raised is as to the liability
of the defendant Corporation for the negligent acts of the
constable in locking the prisoner in his cell and leaving himn
otherwise unguarded whilst he went about the performance of
his duties as constable. The lock-up was in charge of the
constable, there being no separate gaoler. It was conceded by
plaintiff’s counsel that the defendants are not liable if the acts
of negligence complained of were the acts of the constable qua
constable, but otherwise if he were acting as gaoler.

Section 2382 of the Municipal Clauses Act, 1897, enacts, “It
is hereby declared to be the duty of all municipalities to main-
tain or provide for a sufficient permanent or special police force
and to bear the expense of policing the muniecipality and
enforcing not only the municipal by-laws but also the eriminal
law and the general laws of the province, and of generally
maintaining within the limits of the municipality law and
order, and of administering justice therein, including the
prosecution of offenders triable summarily and also of offenders
triable upon indictment up to committal for trial and delivery
of the accused to the common gaol of the country. In order
to carry out such duty each city municipality shall provide a
lock-up, and rural municipalities shall either singly provide a
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Argument

common lock-up and enter into all necessary agreements for
sharing the cost of building and maintaining the same, or make
arrangements for obtaining the use of a lock-up when required,”
ete. :

Here is a distinet obligation or duty cast upon the corpora-
tion of policing the municipality and also of providing lock-
ups. It seems to me quite clear that the officer in question who
was appointed pursuant to this provision was acting in the
discharge of the public duties imposed upon him by the Legis-
lature, duties in which the defendants had no private interest,
and from which they in no way derived any benefit in their
corporate capacity. '

There is no nexus of master and servant established, nor was
it the intention of the Legislature to create such relations
between a constable acting in the performance of his duties
and the Corporation. On the contrary, the Legislature intended
that a municipality should enjoy immunity from being sued
under circumstances such as these. The case of Nettleton v.
Corporation of Prescott (1908), 16 O.L.R. 538, 10 O.W.R.
944, 11 O.W.R. 539, is directly in point and all the author-
ities are there assembled. Mr. Martin emphasized the dissent-
ing judgment of Mr. Justice Mabee and invoked it in his favour.
But the learned judge, at p. 555 of the report, makes use of an
expression which puts the defendants’ case here exactly, when
he says:

¢ If the defendants had placed and left the lock-upin charge of the chief
of police, and had not otherwise interfered in its management by the
appointment of a servant of their own to attend to it, the position might
have been different.”’

I therefore think the plaintifP’s action should be dismissed,
but without costs.

The appeal was argued at Vancouver on the 24th and 25th of
February, 1910, before MacpoxarLp, C.J.A., Trving, MarTIN
and Garvrrazr, JJ.A.

Cratg, for appellant (plaintiff): We contend that the
deceased met his death by the direct negligence of the defendant
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Corporation; or in the alternative, that the Corporation are MORRISON, J.

responsible for the negligence of their constable. The numerous
calls on the constable’s time in connection with his various
duties made it impossible for him to give proper attention to his
duties as gaoler and caretaker. The Corporation should have
appointed a sufficient number of constables to perform the
work. ¢

Rewd, K.C., for respondent Corporation: The man was
appointed constable and nothing else. Besides, there is no
evidence shewing that one man was not sufficient to perform
the work necessary. He was instructed by the reeve to employ
assistance whenever required, and if the constable required
assistance on the occasion in question and did not procure it,
then he was negligent. But then, the evidence goes to shew
that the constable exercised due care. He searched the men
and took their matches from them before locking them in the
cell. The building is owned by the Provincial Government,
who control it. True, the municipal council holds its meetings
there. He cited Nettleton v. Corporation of Prescott (1908),
16 O.L.R. 538; McCleave v. City of Moncton (1902), 32
S.C.R. 106; Pease v. Town of Moosomin and Sarvis (1901),
5 Terr. L.R. 207; Tremblay v. City of Quebec (1903), 7 C.
C.C. 343 ; Dunbar v. Guardians, Ardee Union (1897),2 1.R. 76;
Enever v. The King (1906), 3 Commonwealth Aust. Dig. 909
Wishart v. City of Brandon (1887), 4 Man. L.R. 458; Toze-
land v. West Ham Union (1907), 1 K.B. 920. There is no
evidence that the constable was appointed by the council to
perform other duties than those of constable.

[ Macponarp, C.J.A.: Had the reeve power from the counsil
to authorize him to employ assistance when necessary, and,
further, had he anthority to delegate that power in turn to the
constable 7]

There is no evidence that the reeve was not given that power.

C'rarg, in reply.

Cur. adv. vult.
5th April, 1910.

Macpoxarp, C.J.A.: In this case the appellants, the widow

and children of the late Samuel McKenzie, sued the Corpora-
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tion of the township of Chilliwhack for damages for negligence
causing the death of the said Samuel McKenzie. At the
close of the evidence a motion was made on behalf of the defend-
ant for a non-suit. The learned trial judge, however, re-
served his decision on this question and submitted the case to
the jury, who found a verdict of $7,000 damages in favour of
the plaintiffs. On the motion being renewed after the verdiet,
the learned trial judge dismissed the action, and from that
order the plaintiffs appeal to this Court.

The question which we have to decide is whether or not there
is any evidence upon which the jury could properly found
their verdict for the plaintiffs. I am of opinion that there is
not. The main contention of the appellants was that the
defendant was guilty of negligence in not having a person in
charge of the lock-up at the time of the fire therein which
caused the death of the husband and father of the plaintiffs,
the late Samuel McKenzie. It appears that the constable who
placed the deceased in the lock-up was also required by the
Corporation to attend to several other duties, such as patrolling
the village, lighting the street lamps, and the enforcement of
certain sanitary and other by-laws. It appears that the
constable placed the deceased in the lock-up after searching him
and taking away any matches which were about his person, and
left the lock-up to light the street lamps in accordance with his
duty in that behalf. While he was absent a fire occurred in the
cell in which the deceased was confined which resulted in his
death. The origin of the fire is not known. It is suggested
that it was caused by the deceased himself, or by his companion
in the cell.

T do not think it would be reasonable to hold that in a rural
district such as this was, it was the duty of the Corporation to
have a constable or keeper econstantly at the lock-up. The
evidence here discloses no negligence at all, unless it was
negligent to leave the lock-up for a short time without a keeper
in charge.

I fail to find any evidence of negligence on the part of
either of the Corporation or of the constable, and I therefore
think this appeal should be dismissed.
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Irving, J.A.: This is an appeal from Morrmsox, J., who,
on a motion for non-suit, came to the conclusion that there was
no case to go to the jury.

I am of the opinion that the conclusion reached is correct. A
judge should not leave a case to the jury unless there is in his
opinion evidence from which they may infer that there was
negligence on the part of the defendants.

In the circumstances of this case I think there was no such
evidence, for this reason: they had obtained the use of the
building as a gaol, which building they had placed in charge of
the gaoler, who, by whatever name he is called, is a peace
officer. The detention of a prisoner in gaol is as much the
duty of a guardian of the peace as the arresting of him in the
street.  To that officer instructions had been given that he was
to employ assistance whenever assistance was required; the
matter was left to him how and when the duties that he had to
perform should be divided up between him and his agsistants.
In my opinion it is not necessary that this authority to employ
assistance should have been given by a formal document. It
would Dbe suflicient if the reeve or the chief of police (if there
is such a body) or any member of that committee had in-
structed him to employ assistance. Furthermore, it was not
shewn that the officer was engaged on any other business of
the defendants. The evidence is not at all satisfactory as to
what the constable was doing.

There are other grounds for saying that this action cannot
be maintained. Section 235 of the Municipal Clauses Act
does not give the person injured a right of action.

Again, having regard to the statute under which this gaol
was being maintained, it would appear that the duties thrust
upon the defendants were a branch of the public administration
for purposes of general utility and security which affect the
whole Provinee. The Corporation appointing the officers are
not responsible for his acts of negligence (if any there were) :
see Stanbury v. Baeter Corporation (1905), 2 K.B. 838; see
also McCleave v. City of Moncton (1902), 82 S.C.R. 106.

No authority can be produced for maintaining the aection.
The case of Nettleton v. Corporation of Prescott (1908), 16
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MORRISON, J. (). L.R. 538, is quite different. There, the Town of Prescott
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voluntarily established the lock-up—wvide per Boyd, C. at p.
550, and per Maybee, J., at pp. 552 and 556. Here the duty
~was imposed upon them by statute.
I would dismiss the appeal.

Marmin, J.A.: T agree that the appeal should be dismissed.

Gavriuer, J.A.: This action is brought by the widow and
children of Daniel McKeunzie, deceased. The case was tried
before Mr. Justice Morrison with a jury on the 27th of May,
1907, and at the eclose of the plaintiffs’ case counsel for
defendants moved for a non-suit, but the learned trial judge
reserved the motion for argument and the case went to the jury,
who found for the plaintiffs in the sum of $3,000 for the
widow, and $2,000 each for the two children, and upon the
motion for non-suit coming up for argument on the 17th of
February, 1909, the plaintiffs’ action was dismissed. Against
this finding the plaintiffs appeal to this Court on the following
grounds:

¢“1. The jury having found that the defendants were guilty of negligence
causing the death of the deceased Daniel McKenzie, the learned trial
judge should have entered judgment in favour of the plaintiffs for the
damages assessed by the jury.

¢¢2. The learned trial judge erred in holding that the defendants were
not responsible for the negligence of the policeman and gaoler, George
Calbeck.

¢“3. That the defendants were guilty of negligence in imposing such
duties on the said George Calbeck that it was impossible for him to
remain at the lock-up while the said Daniel McKenzie was confined
therein. '

‘“4, That the defendants were negligent in not providing a gaoler to
remain at the lock-up while the said Daniel McKenzie or other prisoners
were confined therein.”

The facts are in brief as follows: The deceased was arrested
for drunkenness by the police constable of the defendant Cor-
poration, and placed in the lock-up about 6 o’clock on the 27th
of October, 1906, and about an hour later another prisoner
was placed in the same cell. It appears from the evidence that
both prisoners were searched, and matches taken from them
and placed beyond their reach, nevertheless a fire started in
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the cell in which the prisoners were confined, and before ithey MORRISON, J.

could be reached both were suffocated. There was no stove or
other article in the cell from which a fire could start, and the
origin of the fire is unexplained, the only suggestion offered
being that some one from the outside passed matches in to the
prisoners during the absence of the constable, and they in some
way set fire to the bedding in the cell. This could be done
through a window in the cell which was on a level with the
street. It appears that the constable who had charge of the
prisoners in the cell had other duties assigned him by the
defendants, such as patrolling the street and lighting lamps.

The constable’s evidence is that he visited the prisoners in the

cell on the night in question at 7 o’clock, again at 7.30, again
at 8.30, and again shortly afterwards, and found everything
all right; that he then went up town to look around and see
that everything was in order, as was his duty before coming
back to retire for the night in a room which he occupied close
to the cell when he had prisoners. The fire occurred about
20 minutes after 9, and he opened the cell as soon as
possible after the occurrence.

Section 235 of the Municipal Clauses Act, R.S.B.C. 1897,
Cap. 144, provides for the policing of the municipality, and the
maintaining of law and order within its limits, and providing
and maintaining a lock-up. The officer appointed pursuant o
this provision was acting in the discharge of public duties—
duties which had been imposed by the Legislature, and from
which the defendants derived no benefit in . their corporate
capacity.

I think the case of Nettleton v. Corporation of Prescott
(1908), 16 O.L.R. 538, and cases therein cited, clearly lays
down the principles of law governing cases of this kind, and is
not distinguishable from the present case insofar as the first
branch of the appellants’ case is concerned, viz.: negligence by
the officer of the defendants.

Counsel for the appellants drew particular attention to the
dissenting judgment of Mr. Justice Mabee in that case, but in
reading that judgment I think it is rather against Mr. Craig
because the learned judge points out at page 555 that if the
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and had not interfered by placing a servant of their own in
charge, the position might have been different. But Mr. Craig
says even if the defendants are not liable by reason of the
negligence of their police officer, they ave guilty of negligence
in that they in addition to giving the constable charge of the
lock-up assigned him to other duties, which he was bound 1o
perform, and the performance of which in this case prevented
him from properly supervising the prisoners which resulted in
the death of Daniel MeKenzie, and the jury having found
the defendants negligent generally their verdiet should stand.
I have given that contention very careful consideration.

I conceive that when the Legislature imposes upon a munici-
pality the duty of providing and maintaining a lock-up, and
of policing its district, when they provide the lock-up and
appoint a competent person to discharge the duties cast upon
them by the Legislature, they are not liable for acts of negii-
gence of such person, but the point urged here is did the
defendants by appointing their officer to take charge of the
lock-up and then assigning to him other duties which made it
impossible for him to properly discharge that duty, fail in
the performance of the obligation imposed upon them by the
Legislature so as to render them liable? Or to put it in another
way : did the assigning of these extra duties practically nullify
the effect of the officer’s appointment as caretaker of the lock-up
$0 as to render the municipality liable as in a case where
prisoners were thrown into a lock-up and no one assigned to take
charge of them.

Without expressing any opinion as to liability in the latter
case, I will assume for the purposes of the present action that
they would be liable in such a case. Assuming that, we must
then inquire what effect the absence of the officer on other duties
had in preventing him taking proper care of the deceased
prisoner. 1 take it we must be reasonable in considering what
care 1s necessary, and in doing so must be guided by the eir-
cumstances and conditions. To say that the same care and
attention should be required from a thinly settled municipality
such as this as in a large city would be going too far. There



XV.] BRITISH COLUMBIA REPORTS. 265

is no suggestion that the lock-up was not properly provided or MoREISON, J.
maintained, or that its equipment was defective so that a fire 1909
might be anticipated, and it does seem to me that no such pep, 22,
event as happened could have been foreseen, and it would be " coumr or
unreasonable to hold that in the present case a municipality srereaw

should be expected to have a man on duty every moment, or  Jg70

provide a substitute in case of short temporary absence, such April 5.

as occurred here. Moreover, every precaution seems to have
been taken against fire by removing matches from the deceased, MCK;’NZIE

and by the fact that there were no other means in the eell by Corrora-
. . . .. . . . TION OF
which fire could start, and taking into consideration with all Crir.

these the evidence of the constable as to the number of times he = WHACK

visited the prisoner, 1 do not find evidence upon which I think a

jury might reasonably have come to the conclusion they did. GALLIHER,
J.A.

I would therefore dismiss the appeal.
Appeal dismissed.

Solicitors for appellant: Martin, Craig, Bourne & Hay.
Solicitors for respondent: Bowser, Reid & Wallbridge.

14th April, 1910.
On this date, before Macvoxarp, C.J.A., Irvive and
MarTiv, JJ.A.,

Craig, applied for leave to appeal to the Privy Council. We
admit that there is a question whether this Court has power 1o
grant leave. The old Full Court, of course, had, but it is
doubtful if that power was transferred to the Court of Appeal.

[Irving, J.A.: There is no doubt in my mind as to the old
Full Court having power, but has this Court?]

So far as the Provincial Legislature can do so, it has granted
power: see section 6 of the Court of Appeal Act.

Reid, K.C., contra: The right of appeal to the Privy Argument
Council is a discretionary right in the first place, and in the
second place, there is no order in council for British Columbia
providing for an appeal from the Court of Appeal. An amend-
ment ofthe order in council is necessary. The procedure on
appeal to the Privy Council is not analagous to that of an
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MORRISON, J. anpeal to the Supreme Court of Canada. The latter is an
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appeal as of right, and all that devolves on the Court of Appeal
18 to see that the material is in proper form. The appeal is not

~——— given from the highest Court in British Columbia, but from a

specified Court, namely the Supreme Court of DBritish
Columbia.

[Marrin, J.A.: You say, in effect, that it is not a case of a

i new Court falling heir to an old jurisdiction, but a case of

curia designata )

Precisely.

[Irving, J.A.: See the old order in council of 1887, There
should be a new order drawn up in the same terms, only
applying to this Court. ]

Craig, in reply: T do not have to go quite so far as to say that
the British Columbia Legislature has power to substitute one
Court for another in this respect, but it can pass an Act saying
that the Court of Appeal can grant leave to appeal to the Privy
Council, just as in Ontario, and that is what, in effect, has been
done here.

The Court reserved the question for further consideration, and
on the 29th of June, dismissed the application and handed down
the following reasons:

Macponarp, C.J.A.: On the 4th of April last this Court
delivered judgment dismissing plaintiffs’ appeal from the judg-
ment of the trial judge dismissing the action.

Shortly afterwards plaintiffs applied to this Court for leave
to appeal to the Judical Committee of the Privy Council.

By Imperial order in council dated the 12th day of July,
1887, the Supreme Court of British Columbia was given power

mAcponaLp, to allow appeals from that Court to the Privy Couneil.

C.J.A.

Tt was suggested that as the appellate jurisdiction of the
Supreme Court has been transferred to this Court, the said order
in couneil ought to be read widely enough to include this Court
so as to confer on it power to allow appeals from this Court to
the Privy Council.

Our power to allow such an appeal must be derived from the
Sovereign, and not from the Legislature, and in the absence of
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an order in eouncil conferring such power upon this Court, we MORRISON, J.

cannot make any order in the premises.

Trvineg, J.A.: Mr. Craig applies for leave to appeal to the
Privy Council from our decision. I do not think this Court
has any jurisdiction to grant leave to appeal. The Imperial
order in council of 12th July, 1887, regulates appeals from
the Supreme Court of British Columbia. The Court of Appeal
Act, 1907, cannot confer on us any jurisdiction in this matter.

Marriy, J.A.: In the preamble of the Tmperial order in
council it is recited that “it is expedient that provision
should be made by this order to enable parties to appeal from the
decisions of the said Supreme Court of British Columbia to
Her Majesty in Council,” and it is directed by section 1 that
“the person or persons feeling aggrieved by any such judgment

shall apply to the said Court by motion or petition for
leave to appeal therefrom.” While formerly it was proper to
apply to the Full Court of the Supreme Court of British Colum-
bia for such leave, yet that Full Court was simply the judges
of the Supreme Court sitting together “for the hearing of
appeals” (section 80 Supreme Court Act 1903-4, Cap. 15), and
the application was “to the said Clourt” as the order in council
directed. And even now, though its appellate jurisdiction has
been transferred to and vested in this entirely distinet Court of
Appeal, vet the Supreme Court otherwise preserves its powers
and answers to its original designation in the order in council for
the purposes mentioned.

To give effect to the present application would therefore be
for us to add another tribunal to that one already selected us
being the proper one to grant leave, but the only authority which
can do that is the Privy Council itself. Until a new order in
council is passed this Court can, in my opinion, no more give
leave to appeal from its own decisions than it can from those
of the Supreme Court, or the Federal Admiralty Court for the
British Columbia District. The only thing that this Court has in
common with the Supreme Court is that they are both
Provineial Courts.

Leave refused.

April 5.
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KENDALL AND ANOTHER v. WEBSTER.

Company law— Winding-up—Aection by liquidators—Sanction of Couri—
Necessity for—General manager— Duty as servant or agent— Transactions
on his own behalf similar to those of company— Liability to account for
profits—Trustee— Winding-Up Aet (Dominion), R.S.C. 1906, Cap. 144,
Sec. 38.

In an order for the winding-up of a company, it was provided that the
liquidators with the consent and approval of the inspectors appointed
to advise in the winding-up, might exercise any of the powers con-
ferred upon them by the Winding-up Act without any special sanction
or intervention of the Court. Instituting or defending an action con-
stituted one of the powers. Section 38 enables the Court to provide by
any order subsequent to the winding-up order that the liquidator may
exercise any of the powers conferred upon him by the Act without the
sanction or intervention of the Court. The liguidators having brought
an action, proceeding under the above order, Morrison, J., at the trial
held that it was necessary to obtain an order subsequent to the wind-
ing-up order before section 38 enured.

Held, on appeal, that the action having the consent and approval of the
inspectors, was properly brought.

Defendant as general manager of a company engaged a timber cruiser to
cruise and locate certain timber, which he did. On his way home from
this work, the cruiser discovered a quantity of timber which he dis-
cloged to the defendant, and entered into an arrangement with him for
staking and acquiring it, but declined to deal with defendant as repre-
sentative of the company. Defendant drew a cheque on the funds of
the company for the Government dues on this timber, but did not
cash the cheque, and the transaction appeared in the books ag
¢ Kitimat limits.”

Held, on appeal, reversing the finding of Mogrrison, J. (reported (1909), 14
B.C. 390), that as the limits were acquired for the company in the first
instance, and the company’s funds used for that purpose that the
defendant was merely a trustee for the company, to which he was
bound to account.

Held, further, that the transaction was one within the scope of the com-
pany’s operations.

APPE;\L from the judgment of Morrison, J., reported
(1909), 14 B.C. 390.
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The appeal as argued at Vancouver on the 16th of March,
1910, before Macpvonarp, C.J.A., Irvine, MarTiNn and Gar-
LIHER, JJ.A.

A. D. Taylor, K.C., and Walkem, for appellants (plaintiffs).
L. G. McPhillips, K.C., for respondent (defendant).

Cur adv. vull.

5th April, 1910.

Macpoxarp, C.J.A.: While my first impression on the
opening of the case by counsel was that the liguidator had not
been properly authorized to bring this action, yet, on considera-
tion of section 38 of the Winding-Up Act, all doubt on this
point was removed. I therefore think that the action was
properly instituted.

The defendant Webster, acting as president and manager
of the British Columbia General Contract Company, Ltd,,
arranged with one Newell to locate timber under the B.C. Land
Act in the neighbourhood of the route of the Grand Trunk
Pacific Railway. Newell staked a number of limits in the
Bulkley valley in pursuance of this arrangement. It is con-
ceded that these limits were acquired by the defendant Webster
for and on behalf of his company and not for himself. On his
return, Newell reported to the defendant Webster that he had
obtained information as to timber in the Kitimat valley
which he thought was open to location, and some time later
Newell and the defendant eame to an arrangement by which
Newell was to go to Kitimat valley and make locations there.
This resulted in the acquisition of some 35 licences, the
property in question in this action.

Up to a certain point what was done admittedly on behalf of
the company respecting the Bulkley valley limits was done in
the case of the Kitimat valley limits, that is to say, the expenses
not only of Newell’s trip but of the advertising and other pre-
liminaries to the acquisition of the licences, including a sum of
over $2,000 of Government fees, were paid by the company
and not by the defendant, and were charged up in the company’s
books in a manner exactly similar to that adopted with respect
to the Bulkley valley transaction.
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At a later period, and when it became apparent that these
Kitimat limits were of great value, a different course of book-
keeping was adopted at the instance of the defendant. We find
the defendant then treating the earlier payments admittedly

Kenparn made out of the company’s funds, and charged against the

v.
W EBSTER

company apparently as disbursements on its own behalf, as a
loan or loans to him by the company; or, if we give effect to a
suggestion of his, as profits which he was entitled to receive
from the company.

Now, if the defendant’s present contention is correct, what
course should he have adopted in the beginning with regard to
these Kitimat valley limits? T put aside for the moment the
consideration of whether or not, in his position of manager of
the company, he could honestly take advantage of the informa-
tion obtained by Newell while Newell was in the company’s
employ to obtain these limits for himself instead of for his
company. I deal with the course which defendant ought to
have taken from the beginning had he then intended the Kiti-
mat valley limits should be his. If he had desired to borrow
from his company the books ought clearly to have shewn the
nature of the transaction. If it was the intention that he should
draw from the funds of the company moneys which he was
entitled to as profits, the books of the company should clearly

macponaLp, shew the transaction. It may be that, had this course been

C.J.A.

adopted, defendant’s acquisition of these limits for himself,
under the cireumstances of the case, might have been supported.
I do not say that it could have been supported. I am inclined
to the opinion that the information which was obtained by
Newell was information which, if acted upon by the defendant,
should have been acted upon only in the interests of his com-
pany to which he owed a duty as manager. But it is sufficient
for me to base my judgment upon the inference to be drawn
from the earlier transactions, and the inference I draw from
those transactions is that in the beginning the defendant was
acting with regard to the Kitimat limits for the company, as
he had been doing in the case of the Bulkley limits, and it was
only at a later period that he conceived the idea of substituting
himself for the company and taking the benefit of that which
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had been acquired, not for him, but for the company of which
he was manager.
I would therefore allow the appeal.

Irvine, J.A.: The plaintiffs are the official liquidators of
the British Columbia General Contract Company, Limited.
The defendant was the general manager and president of that
company and the action is for a declaration that he is the
trustee for certain lands bought by him when in the company’s
service. '

The action was commenced after the winding-up order had
been made and after the plaintiffs had been appointed official
liquidators, and after the judge had made an order authorizing
the liquidators with the consent and approval of the said inspec-
tors to exercise any powers conferred upon them by the Wind-
ing-Up Act without the special sanction or intervention of the
Court. That order, in my opinion, was well made within sec-
tion 38 of the Winding-Up Act, and the action was properly
brought.

The learned judge from whom this appeal is taken went on
the ground, first of all, that there was no authority to the liqui-
dators to bring the action, and on the ground that there was no
order under section 34 authorizing them to sue, and in the
event of that point being overruled, he came to the conclusion,
on the merits, that Webster was not a trustee for the General
Contract Company. With deference, I am not able to agree
to either of these conclusions.

The land in question was timber land situate in the Kitimat
valley. The memorandum of association authorized the com-
pany enter aliag to purchase or otherwise acquire timber lands
and timber leases, to manufacture lumber and to purchase and
sell the same. Their chief business, as their name implies, was
to carry on the business of contractors, railways, docks, excava-
tion works and that class of thing, but the purchase of timber
lands was within the scope of their memorandum of association.
In anticipation of taking a contract on the Grand Trunk Pacific
Railway, the defendant, as general manager, sent one Newell,
a timber cruiser, up to Bulkley valley to search for timber in
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coURT OF the early part of the year 1906. By the arrangement then

APPEAL . . . . .
N made Newell was to receive an iInterest in the limits when
W0 0ld, and his expenses were to be prepaid by the company.
April 5.

?- Before he started out he made an estimate of the money he
Kexparn would require to be advanced to him. This necessary amount
Wensrse | WAS obtained for him on a voucher signed by the defendant.

He went up, took up certain timber limits in the Bulkley
valley, and, on his way out learned that there was a large area
of timber land in Kitimat not yet taken up. On his arrival in
Vancouver he brought this fact to the notice of the defendant,
and it was arranged that these lands should be taken up by
Newell, and that Newell should be paid so much per acre when
the sale took place. Now these are the lands that the liquida-
tors claim were taken up by Webster in breach of his duty to
the company, and they, therefore, asked that he be declared a
trustee for the company. As in the previous case, so in this.
An advance of the company’s money was made to Newell on
a voucher signed by Webster for the purpose of enabling him
to go on this expedition. IHe was accompanied by one Kyall,
who was paid by the company for his services, the voucher
being signed by the defendant. Newell and Webster joined in
a report on the limits. On Kyall’s return a voucher for his
expenses was put through by the defendant, and other moneys
were subsequently advanced by the company to complete the

IRVING, 3.4 purchase of these lands. They were charged up in the com-

pany’s books as having been disbursed for the benefit of the

company. I think Mr. Webster in claiming that this was a

purchase on his own behalf, has made a mistake, and the

plaintiffs are entitled to the decree they ask.

Mr. McPhillips says that unless the witnesses are dis-
believed, we must come to the conclusion that the purchase was
a matter personal to the defendant and Newell, and known to
everybody. I see that Newell took from the company an
advance to enable him to cruise these timber lands; and that
Newell joined with Kyall-——an employee of the company—in
making a report on these lands, and I believe these are more
reliable guides for us to follow than the statement now made by

1

Newell that he would not let the company come in on these
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lands. The purchase of timber land was within the scope of the
company’s charter. The first information obtained by Newell
and Webster was obtained in the course of the transaction of the
company’s business. It was cruised and staked by men in the
company’s employ. The company’s money was used to acquire
it from the Government. It was, in short, the company’s land.

MarTin, J.A., agreed that the appeal should be allowed

Garrmuzr, J.A.: The plaintiffs sue as the official liquidators
of the British Columbia General Contract Company, Limited.

In the spring and summer of 1906 the defendant while still
the president and manager of the company, caused certain
timber limits to be located in Kitimat valley, in his own
name, and afterwards procured the licences to be issued in his
name, and subsequently sold same for the sum of $60,000 to
one D. C. Cameron of Winnipeg. The plaintiffs ask for a
declaration that the company are the owners of the timber
licences subject to the sale; that the defendant is a trustee for
the company for the licences, and for any money paid or to be paid
on account of the same; for an account and for payment to the
company of any moneys received by the defendant on account
of said sale. The defendant besides traversing gemerally the
allegations in the plaintiffs’ statement of claim, objects that the
plaintiffs have no authority to bring this action, as they have not
complied with the provisions of the Winding-Up Act in that
regard. The case came on for hearing before. Morrisox, J.,
on the 3rd of March, 1909, who dismissed the plaintiffs’ action
with costs. Against this judgment the plaintiffs appeal. The
following are the grounds of appeal: [which the learned judge
set out].

The preliminary objection as to whether the plaintiffs had
complied with the provisions of the Winding-Up Act so as to
entitle them to bring an action was first argued.

Mr. McPhillips for the defendant, contended they had not,
and referred us to section 34 of the Act and argued that the
“ourt could not divest itself of authority or delegate its powers
by its order of 9th March, 1908, the provision in such order
affecting the question being:

18
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COURT OF “And it is further ordered that the said liquidators with the consent
APPEAL  gnd approval of the said inspectors may exercise any of the powers con-

1910 ferred upon them by this Act without the special sanction or intervention
of the Court.”

Sections 34 and 38 inclusive define the powers and duties of
KEN;”‘L" liquidators. The winding-up order is dated the 10th of
Wesster  February, 1908, and was made by Mr. Justice CremENT.
Then by the subsequent order of Mr. Justice CLEMENT
dated March 9th, 1908, the plaintiffs were appointed liquida-
tors of the company, and Robert M. Dyer and Knox Walkem
of the City of Vancouver were appointed inspectors to advise
the liquidators, and the order further contained, among other
things, the clause above quoted. The liquidators obtained the
consent and approval of the inspectors to bring this action, and
the only question is, does section 38 of the Act empower the
Court to make a general order permitting the liquidators to
exercise any of their powers without further application to the
Court or must an application be made in each instance.
Tndoubtedly if we eliminate section 38, the liquidator must
in each instance apply for the approval of the Court, then if
the position is not altered by section 38 that section is of no
effect.
The language of section 38 is very plain, and is as follows:
* The Court may provide by any order subsequent to the winding-up

GALLIHER, order that the liquidator may exercise any of the powers conferred upon
.8 him by this Act without the sanction or intervention of the Court.”

I can easily conceive that the object of section 38 was to give
power to do away with the delay and expense of the liquidators
applying at every step for the sanction of the Court.

I therefore hold that the action is properly brought.

Under the 4th ground the question in my opinion is not
whether Newell would or would not have negotiated with the
defendant in his capacity as managing director of the com-
pany, but has the conduct of the defendant throughout the
transaction been such as would coustitute him a trustee for the
company in respect of these limits? And the answer to this
will also dispose of the 6th ground of appeal.

Now, what are the main facts as disclosed by the evidence?
In the first place, most of the plaintiffs’ evidence on this head

April 5.
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is documentary based upon letters, documents, written state-
ments and entries in the books of the company, and is not a case
of a conflict of testimony so that we may very well inquire if
the finding of the learned trial judge is supported by evidence.

It appears from the evidence that one D. K. Newell, a
timber cruiser, was employed by the defendant to stake certain
timber limits in the Bulkley valley, and an agreement was
entered into which I think it is necessary to set out in full
here:

¢ Memorandum of Agreement made the fifteenth day of January in the
year of our Lord one thousand nine hundred and six between David
Newell of the City of Vancouver in the Province of British Columbia,
logger, of the first part and George H. Webster of the same place, general
manager of the British Columbia General Contract Company, Limited, of
the second part.

““ Whereas the party of the first part hag represented to the party of the
second part that he has discovered certain timber landsin the Bulkley and
Kispick valleys in the Province of British Columbia, bearing timber of
suitable size and quantity for converting into railway ties, piles, lumber,
etc. And whereas the party of the first part is desirous of staking out
certain timber limits upon the said lands and of obtaining special licences
to cut and carry away timber therefrom under the provisions of the Land
Act and amendments thereto; and Whereas the party of the second part
has agreed to advance certain moneys to the party of the first part to
enable him so to do upon the following conditions, that is to say:

‘1. The party of the first part will at once proceed to the lands in ques-
tion and stake out five or more timber claims of 640 acres each in the
manner prescribed by section 51 of the Land Act, and after so doing will
further comply with the provisions of the Land Act by advertisement and
otherwise and will apply to the Chief Commissioner of Lands and Works
for special licences in the name of the party of the second part and will
make and deposit all necessary affidavits and declarations in order to
obtain the issuance of said licences.

‘2. The party of the second part agrees to advance a sum actually
expended not to exceed $200 for the travelling and necessary expenses
of himself and assistant in staking out said limits and no more. The
services of the party of the first part are to be free.

8. The party of the second part agrees to pay the cost of advertiging
said claims and also the licence fees for the first year.

‘“4. The party of the second part agrees to assign an undivided one-
third interest in said licences when obtained to the party of the first part,
subject to the annual dues on said one-third interest which may be pay-
able to the Crown.

5. All crown dues, royalties, licences, renewals, survey fees and taxes
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(after the firat year) shall be paid by the parties hereto in the proportion
of their respective interests.

‘6. The number of claims staked and licences applied for shall not be
less than five and not more than ten, and the party of the second part
reserves to himself the right to accept or reject any or all of the game upon
the return and report of the party of the first part, without any obligation
other than is hereinbefore contained.

‘7. The party of the first part agrees not to sell his interest in the said
claims without the consent of the party of the second part and also in the
event of his wishing to sell will give the party of the second part the first
option of purchase.

“8. All moneys expended in exploiting, improving, installing machinery
and developing the claims and taking out the products of same shall be
paid by the parties hereto according to their respective interests and shall
form and be a lien upon said interests.

‘9. This agreement shall be binding upon the heirs, executors, adminis-
trators and assigns of the parties hereto.”

Certain limits were staked under the agreement and the
expenses in connection therewith from time to time were paid
out of the company’s funds and entered in the company’s
books under the heading “Bulkley Limits.” On returning from
staking these limits Newell informed the defendant that while
on the trip he had learned of some valuable timber limits in the
Kitimat valley, and as Newell and the defendant allege Newell
asked the defendant if he could go in with him and stake these
limits claiming he did not want to go in with the company »n
these.

On April 23rd, 1906, the following letter was written by
Newell to Webster:

‘‘Referring to your proposition in regard to locating timber claimsin the
Kitimat valley.

‘I am agreeable that all the conditions and clauses in the agreement dated
15th January, 1906, between you and I should apply in this case excepting
that where the Bulkley and Kispick valley are mentioned therein
that the Kitimat valley and Lakelse district should be substituted,
and that in clause 1 at least 30 claims shall be located, and in clause 2 that
the amount advanced for expenses should be $150, and under clause 4
you are to pay me the sum of 50 cts. per acre when you have disposed of
the property, but not otherwise. Under clause 6 not less than thirty, or
more than thirty-five licences shall be applied for.

«¢J further undertake to prospect, as far as our opportunities will allow,
for minerals of any kind in the Kitimat and Lakelse districts and
agree that any minerals discovered shall be staked, and that the said
agreement of January 15th, 1906, shall apply to them in every instance,”
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Under this second agreement some 35 claims were staked
and acquired, and the expenses in connection with same were
paid out of company funds and entered by the defendant in
the company’s books under the heading “Kitimat Limits.”

Without recapitulating the evidence, it is noticeable through-
out that all payments made were made with the company’s
moneys upon vouchers signed and approved by the defendant,
and the Kitimat account in the company’s books was chargd
with these payments.

Although there are several of these accounts all treated
similarly by the defendant, I will only refer to one:

“The British Columbia General Contract Co., Ltd.
“ Credit the Imperial Bank of Canada,
Vancouver, B. C.
%1906, Aug. 3rd. Following payments made this day in connec-

tion with the Kitimat Timber Limits:
The Deputy Comm. Lands & Works, Victoria,

25 Timber Licences @ $140ea............. $3,500.00
Exchangeonck........... ... oo 4.40
R. Wolfenden, King’s Printer, Victoria, 25

notices in B. C. Gazette ................. 125.00

$3,629.40
(Endorsement)

No. 2,380. The Imperial Bank, Vancouver, B. C.
Amount $3,629.40. Date Aug. 3rd, 1906.

Audited W. L. Darling. Approved Geo. H. Webster.
Cheque No. 1895-1896.

Chargeable to Kitimat Timber a/c. $3629.40.

The Bulkley limits account was treated in exactly the same
way as the Kitimat account in the company’s books, but these
limits have not been sold and are as the defendant says the
property of the company.

But the defendant says with regard to the Kitimat limits
“they were mine always, and the company never had any interest
in them, and my intention from the beginning was that they
were to be mine entirely independent of the company,” but how
has he expressed that intention in any of his acts?

He paid all expenses and fees in connection with same from
company funds. It is true he says that he would be entitled to
do this as there were certain profits of the company in which he
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COURT OF wag entitled to share, and he was only advancing these moneys

APPEAL . . N . .
——  to himself, but where is the evidence that at any time he was
1910 taking these moneys as advances or as moneys owed by the com-
April 5. 9

pany to him? There is not a single entry in the books of the

Kexpart company to shew that he ever charged himself or intended to

Wenerge Charge himself with these moneys until after he was confident
a sale could be made.

Mr. McPhillips says even if such entries had been made it
would not prove his intention. T agree it would not be con-
clusive but it would be strong evidence of intention that would
have to be rebutted and its absence is strong presumptive
evidence the other way.

When it came to paying the Government for the licences
and the advertising the company’s cheque was sent and it was
held and not cashed by the Government for some reason not
very clearly explained, and was returned after the defendant
had raised money from a Mr. Nicol with which to pay the
licences, and the company was credited back with $3,500, on
August 16th.

Again referring to exhibit 16, the defendant charges the
company with an advance of $2,750 Nov. 10th, and finally on
November 23rd and after the sale to Cameron he squares
up the Kitimat account by an entry “Cash from Mr. Webster

eaLiner, $3,257.90.” Moreover, take the statement rendered by the

T4 (Jefendant to his people in New York, and we find nothing
there to shew the charge of August 3rd or the credit of August
16th, nor does it appear in evidence that he ever advised the
company at the time of this large payment, or the advance he
made to himself of $2,750 on November 10th, so as to in any
way apprise them of what was going on.

All this evidence to my mind points to but one conclusion,
that Wehster used the moneys of the company for the purposes
of the company up to the time he found out that a good sale of
the limits could be made, and then and then only started to
negotiate with outside parties to raise moneys to replace that
expended by the company and decided to claim the limits as his
own. Had there been no sale of the limits, and no negotiations
with Niecol, and the second year’s licences had fallen due, there
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is not much question in my mind whose money Would have been COURT OF
applied in payment.

I hold on this branch of the case that the defendant by his
own acts constituted himself a trustee for the company.

There is only one other feature to deal with, viz.: was the Kespary
transaction properly within the scope of the authorized business
of the company ?

I think it was. The memorandum of association contains a
distinet provision permitting them to do so and in the case of
a contracting company, such as this, where they anticipate the
building of railways, the acquisition of timber limits is I might ALLIRER,
almost say a necessary adjunct of their business, at all events 1.4,
one allied with it.

I think the plaintiffs are entitled to the relief asked for and
would allow the appeal.

1910
April 5.

v.
WEBSTER

Appeal allowed.

Solicitors for appellants: Burns & Walkem.
Solicitors for respondent : McPhillips, Tiffin & Laursen.
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FARQUHARSON v. THE BRITISH COLUMBIA
ELECTRIC RAILWAY COMPANY, LIMITED.

Damages—Action for—Excessive or punitive damages— Permanent injury—
New trial.

Plaintiff was injured in a collision between two cars of the defendant
Company, the collision having occurred admittedly through the Com-
pany’s negligence. No evidence was offered by the Company at the
trial. Plaintiff’s hip was dislocated and permanently injured, render-
ing him unable to follow certain branches of his trade, that of tinsmith.
There was some medical evidence that an operation might improve his
condition so as to reduce the disability. He was, at the time of the
accident, 24 years of age, and earned $4 per day when working. His
medical and otherexpenses in connection with the accident amounted,
roughly, to $500. Added to this should be loss of work on account of
the accident. In an action for damages, the jury awarded him $11,500.

Held, on appeal (Irving, J.A., dissenting), that the damages were
excessive, and there should be a new trial.

APPEAL from the judgment of CremEexT, J., and the verdie
of a jury in an action for damages tried at Vancouver on the
16th of June, 1909. The facts appear in the headnote and the
reasons for judgment on appeal.

The appeal was argued at Vancouver on the 10th and 11th
of March, 1910, before Macpoxarp, C.J.A., Trvize, MarTiN
and GALLIHER, JJ.A.

L. G. McPhillips, K.C., for appellant (defendant) Company:
We submit that the damages are excessive in the circumstances.
Plaintiff was merely a journeyman tinsmith, capable only of
doing outside work, which could not, of necessity in a climate
like this, be constant work for the entire year. Further, on his
own admission he was not competent for the higher elass, or
indoor work of his trade. Yet, notwithstanding this the jury
have given him a sum which will secure him a life annuity
and leave him also with the principal. At the trial, plaintiff’s
counsel, in his address to the jury, went beyvond the evidence,
and, we submit, so prejudiced the jury that they gave punitive
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damages which were not justified by the evidence. It is true
that the judge charged the jury to disregard this departure, but
we submit that, once having been made, it was not possible to
remove the effect from their minds. As to granting a new trial,
we refer to Bray v. Ford (1896), A.C. 44; Loughead v.
Collingwood Shipbuilding Co. (1908), 16 O.L.R. 64; Hynd-
man v. Stephens (1909), 12 W.L.R. 46.

[Irving, J.A. referred to Sornberger v. Canadian Pacific
R. W. Co. (1897), 24 A.R. 263.]

Crarg, and Hay, for respondent (plaintiff): Both sides went
beyond the evidence in their addresses to the jury, but we
submit that the matter was fully cured by the judge in his
summing up telling the jury to disregard what was said.
Defendants took chances, and now that a large verdict is given
they complain. We submit that in all the circumstances the
damages were not excessive; the man is young; was just start-
ing out in life, and according to the medical testimony is per-
manently crippled.

Cur. adv. vult.

5th April, 1910.

Macponarp, C.J.A.: The plaintiff suffered severe injuries
in an accident which happened on the defendant Company’s
line through the admitted negligence of the defendants. The
chief, and only serious injury, consisted in the dislocation of
his thigh, and the medical evidence shews that he is never
likely to wholly recover from this injury. The limb affected
will always have a limited action, and he will be unable to
follow at least some hranches of his trade, which is that of a
tinsmith; he will be unable to get about on roofs and scaffold-
ing, and will have to confine himself to work which will require
less activity. ’
- No evidence was given shewing the nature of the negligence
—mnothing which would enable the jury to give punitive
damages. The jury awarded the plaintiff $11,500, his medical
and hospital bills amounted to about $500, and up to the time
of the trial he had been idle by reason of this accident about
eight months. It is therefore apparent that about $10,000 of
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COUR;AOF the amount awarded is available to compensate the plaintiff for
APPEAL . . . .
——  his pain and suffering and decreased earning powers.

1910 Some argument took place before us to shew that counsel for
April 5. the plaintiff had inflamed the minds of the jurors by statements
Farquuar- made with respect to the character of defendants’ negligence
80X which was not in evidence. The only evidence which we have
B.C.  of this is what might be inferred from the opening remarks of

%‘;’f”é‘(’,f’ the learned trial judge who warned the jury against these
statements of counsel. If the defendants’ case for a new trial
rested upon these inflammatory statements of counsel, I should
have no hesitation in deciding this appeal against that conten-
tion. I think, however, that the damages awarded by the jury
in this case are excessive. The amount awarded will give the

smacpoNaLp, Plaintiff an annuity amounting probably to more than 50 per
C-J-A- cent., nearer 75 per cent., of what he could be reasonably ex-
pected to earn without the disabilities occasioned by the
accident.
Believing as I do that a new trial should be ordered, I do
not wish to say any more respecting the merits of the case.
There should be a new trial.

Irving, J.A.: This is an application for a new trial on the
ground that the jury who tried the case awarded excessive
damages, and that the jury had been unduly prejudiced against
the defendants by the address of plaintiff’s counsel. The action
was founded on the negligence of the defendants in permitting
the street car in which the plaintiff was travelling as passenger.
to come into collision with another street car owned and operated

IRVING, J.A. by the defendants on their railway whereby the plaintiff re-
ceived the injuries complained of.

The evidence at the trial consisted of the evidence of the
plaintiff and three doetors. The plaintiff was a man of about
24 years of age. He had served his time under articles as a
tinsmith and at the time of the accident was engaged in tin-
smith roofing. He was earning $24 per week. There is no
reason to suppose that he would not improve and be able to earn
a higher salary at that business. The result of the accident is
such that the plaintiff is unable to work, and there was evidence
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from which the jury might infer that he would never be able
to work in the future and certainly not to the same extent or
anything like the same extent he had been able to work in the
past. His doector’s bill was $350, hospital bill $156.70, and
his clothes were ruined, so that his out-of-pocket disbursements
amounted to something over $500. His hip was dislocated. An
operation may improve it, but there is evidence from which the
jury could infer that he was crippled for life. In addition he
got cut on the left leg, at the ankle and again at the knee and
received a cut in the face. All the effects of the accident were
such as would cause the plaintiff great pain.

The defence called no evidence. The plaintiff’s counsel in
addressing the jury used some language which may be fairly
characterized as inflammatory. The matter was discussed at the
close of the judge’s charge, but not in the presence of the jury,
and the judge apparently took the view that there would be no
injustice done to the plaintiff by permitting the case to be dealt
with by the jury then considering its verdict, and as no applica-
tion was then made to him by the defendants’ counsel to dis-
charge the jury before the verdict was taken, T do not think it
is now open to the defendants to ask for a mew trial on that
ground. When the matter was fresh, and the plaintiff’s counsel
admittedly in the wrong, defendants had an opportunity then
to apply for a new trial, for it would practically come to that
if the judge in his discretion thought proper to discharge the
jury without a verdict, a matter which is well within the power
of a judge at nist prius, but they elected to go on. Tt does not
seem to me to be right when after an election has been made
and a verdict rendered, that the defendants should come to this
Court and ask on that ground that the verdict should be set
aside.

The judge’s charge is not complained of. Tt seems to me to
be fair and to raise the proper points for the consideration of
the jury as indicated in Phillips v. London and South Western
Railway Co. (1879), 5 C.P.D. 280, that is to say, that the
jury should take into consideration (a.) the expenses occasioned
to the plaintiff by the accident; (b.) the loss he would suffer
by being incapacitated for a certain length of time; and (ec.) for
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the loss which he would sustain by reason of his inability to
earn full wages for such period as the jury should think fit;
and (d.) an amount for the suffering and pain he underwent at
the time, and also for the future, it might almost be said for the
remainder of his life.

There being no question of misdirection, the test by which
the Court of Appeal should be governed in this matter, as in
all other matters of fact to be determined by a jury, is the
test laid down in Metropolitan Railway Co. v. Wright (1886),
11 App. Cas. 152.

The jury took the view that the accident was a very serious
one and that the man was permanently injured. I think that
their verdict must be sustained. They saw the man and had
an opportunity of judging what his expectation of life might
reasonably be. We have not seen him, but he was described to
us as being a man of ordinary appearance. The ordinary
expectation of the life of a man of 24 would be some 36 years.
An allowance of $50 a month for ten months in the year cannot,
in my opinion, in the circumstances be considered unreasonable.
Now, then, the expectation of life being about 36 years and
the annuity being $500 assuming interest at the rate of 7 per
cent., a fair sum to compute that annuity at for present payment,
would be 13 years’ purchase, or $7,500. Can anyone say that
under those circumstances it would be unreasonable for a jury
to allow a man $6,000 in respect of his future disabilities, or
can it be said that $5,000 is an unreasonable sum to be allowed
in respect of his disfigurement for life? Those two sums,
$11,000, with $500 for the doctor’s bill, brings the matter up
to the total sum found by the jury. T cannot say the amount
is so excessive that reasonable men could not find the verdict

they did find.

Martin, J.A.: While it is conceded that in one aspect of
the damages we should not be justified in disturbing this
verdict unless it is of such a nature that the jury could not
reasonably have found it, according to Johnston v. Great
Western Railway (1904), 2 K.B. 250, yet if we do reach that
conclusion we must not hesitate to give effect to it, otherwise
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our jurisdiction becomes a dead letter. Since the argument
I have, as requested, carefully read and weighed all the evidence.
The facts are not in dispute, and the only witnesses called
were those of the plaintiff himself and three doctors. It appears
that the plaintiff was at the time of the accident 24 years of
age and had served his time as an apprentice to the tinsmithing
trade, and had been working for his late employer for a short
period, six or seven months, at $4 per day, as an outside man
going on roofs and scaffolding, ete. Before that he had been
working at clearing land at $12 per week, and this was “the
first time he had a job of anything like $4 a day.” He was,
he admits, not experienced enough for inside work at which he
tells us “an experienced man gets more than $24 a week,” but
unfortunately we are not told how much more, and we have
no evidence shewing the amount that such a workman ought to
earn for any given period. Obviously no outside workman of
the plaintiff’s class can expect to work at his trade all the year
round, a fact which the plaintiff himself recognizes when he
says that he was “working at tinsmithing when he could get a
job.”  Again, unfortunately, the evidence as to the duration of
outside work is wanting, though Johnston’s case, supra, shews
that evidence of capacity, prospeets, and probable future earnings
is all-important in such cases. He does not on his own shew-
ing, appear to be, to say the least of it, a very competent or
progressive man, otherwise, with the opportunities open to him
in these prosperous times in the building trade he would ere
now have acquired the experience which would have fitted him
for more remunerative inside work. His education has been
of a very limited kind—having, he says, left school when he “was
in the third book.,” He has endured much pain and suffering,
has a slight scar on his face, is hampered by an injury to his
hip which causes him to limp and is a permanent disability
owing to the movement being more or less limited in that joint.
His principal witness, Dr. Mackechnie, agrees with Dr. Lockett
in thinking that in certain movements, as time goes on, an
improvement not exceeding twenty per cent. may be expected,
and he also says that the plaintiff “can engage in an occupation
where he could stand at a bench all day, but if he had to stoop
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down to pick things up or to work on objects on the floor he
would be more or less impaired.” Admittedly he cannot en-
gage in roof or scaffold work and as regards inside work he says
that while the workman has to stand at a bench and do solder-
ing and draw patterns there is also a lot of it that has to be
done on the floor and he could not bend to do it. Up to the
time of the trial he said he had not been able to work at his
trade since the accident, and in answer to the Court he said that
he had formed no opinion at all as to what work he was going
to do in future. He seems, indeed, to have become discouraged,
needlessly, I think, because assuming he is debarred from one
branch of his trade, and hampered in another (which, how-
ever, it is very doubtful he would ever have attained to) it does
not follow that there are not many other kinds of employment
which he could learn and successfully pursue, of which, indeed
we have daily laudable and inspiring examples in the case of
many who have suffered much greater injuries, such as the loss
of an arm or leg. It would be as contrary to the public interest
as unjust to the defendant Company for this Court to encourage
the belief that because a man has sustained injuries which
partially impair certain movements he is to seek to live in
idleness for the remainder of his days at the expense of some
one else. At the same time it would be quite proper for the
jury in considering the amount of damages to make due pro-
vision for the loss of time and expense that he would incur in
getting new employment suited to his changed circumstances.
But here they have gone very much further and, in my opinion,
have treated this case as one of total permanent disability,
which on the evidence (unsatisfactory as I have shewn it to be
in important respects) is unwarranted, and a disregarding of
the direction of the learned trial judge that the plaintiff

‘‘is not entitled to sit down and take an annuity from the Company and
not try to do anything. You have to consider the position the young man
was in. You may suppose that he would act as a young man would
reasonably act and get what work he can in his condition. To what
extent during life has his earning power been impaired by the condition
to which he has been brought by the negligence of this defendant
Company?”’

Therefore, also, in my opinion, and apart from the bare ques-
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tion of reasonableness as regards the excessive damages, this case
comes within the further rule given by Vaughan Williams, L.J.,
in Johnston’s case, supra, p. 255 wherein he says that

“The amount (awarded) enables the Court to say that the jury must

have disregarded a direction as to the measure of damages which they
ought to have regarded.”

See also the language at p. 258:

“In any case in which you are able to draw the inference that the jury
either included a topic which ought notto have been included, or measured
the damages by a measure which ought not to have been applied, I think
there ought to be a new trial.”

An illustration of the application of this principle is to be
found in Canadian Pacific Railway Co. v. Blain (1903), 34
S.C.R. 74, (1904), A.C. 453, wherein, under the old practice, the
damages were reduced from $3,500 to $1,000, because the jury
improperly took into consideration the consequences of a second
assault, in a case coming from this Province: Walkem v. Higgins
(1889), 17 S.C.R. 225, the Supreme Court of Canada, on the
ground that the case was submitted to the jury in a way which
may have misled them (pp. 231, 233) and therefore it was
impossible to say how much the opinion of Chief Justice Brasiz
on certain points may have influenced the question of damages,
reduced the damages from $2,500 to $500. More recently
the late Full Court in Warmington v. Palmer (1901), 8 B.C.
344, set aside a verdict (for $4,000) on the ground of excessive
damages, though the judgment was reversed by the Supreme
Court on other grounds: (1902), 32 S.C.R. 126.

In my opinion the case at bar is a strong one for our inter-
vention and there must be a new trial for both the reasons above

mentioned ; it is therefore unnecessary to consider the other
question raised.

Garruruer, J.A.: In this case I think.the damages are ex-
cessive and that a new trial should be granted.

The case was heard before Oremexnt, J., with a jury and
verdict given for $11,500. Against this verdict the defendants
appeal, chiefly on the ground that the damages awarded are
excessive.

Now it is not sufficient in order that a new trial be granted
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that the damages are greater than would be allowed by a Court
sitting in appeal, but the principle laid down by Lord Esher
in Praed v. Graham (1889), 24 Q.B.D. 53, 59 L.J., Q.B.
230 and approved of in Johnston v. Great Western Railway
(1904), 2 K.B. 250, 73 L.J., K.B. 568, seems to be the proper
one. If the Court, having fully considered the whole circum-
stances of the case, comes to this conclusion only: “We think
the damages are larger than we ourselves should have given
but not so large as that 12 sensible men could not reasonably
have given them, then they ought not to interfere with the
verdict.” But, on looking at the evidence in this case and all
the attendant circumstances, I cannot come to the conclusion
that the verdict is one which the jury could reasonably have
given. I think the evidence from the circumstances shews that
it is an unreasonable verdict.

After a perusal of numerous cases on the subject of damages,
the one which strikes me as being more nearly applicable to the
case at bar is that of Johnston v. Great Western Railway, which
I have cited above. In that case the plaintiff was a trained
marine engineer and it was shewn that he had applied and
would have been accepted for the position of superintendent of
engineers had it not been for defects caused by the accident
upon which he sued, that the salary would have been—starting
at $3,000 with a gradual increase up to $5,000 a year. The
injury was one to his leg and prevented him from going ap
and down ladders, in that respect very similar to the injury
here. It was also in evidence in that case that his condition
might be improved by an operation, an element which also
enters into the present case, and there was the same uncertainty
as to how much such an operation might improve him as pertains
here. In that case the jury awarded £3,000, or $15,000,
$2,250 of that being for medical expenses and loss of time up to
the trial and the balance for the injury and loss of earning
power to plaintiff. That balance was about $12,000. In the
present case the jury have found $1,500 as the amount for
medical attendance and loss of time up to trial and $10,000
for injury and loss of earning power. Now in the Johnston
case, Vaughan Williams, L.J., while he expressed the opinion
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that the damages were excessive, held they were not so much
so that he could say the jury could not reasonably come to the
conclusion they did, and in this finding he was followed by
the rest of the Court. Now, when we compare the earning
power of the plaintiff in that case and the plaintiff in the present
case and also the fact that the injury to each seems to have
been somewhat similar, I cannot but conclude that the damages
granted by the jury here arc excessive. The earning powsr
in the Johnston case, according to the evidence, was from three
to five tlmes as great as that in the present case and the amount
given by the jury on that branch of damages is only $2,000 in
excess of what was given here. That seems to me to be carry-
ing it to an extent that is unreasonable. There can be no
question that this Court has the power to order a new trial in
cases where they are clearly of opinion that the evidence
did not warrant the finding of the jury. T take it we are very
much in the same position in this as we would be in a case
where we were deciding upon the weight of evidence, and,
while Courts of appeal must exercise great care in overruling
the findings of juries, yet, if they did not in a clear case
exercise their powers, their functions as a Court of appeal
would be very much limited.

I think this is clearly a case where the Conrt should interfere
and order a new frial.

New trial ordered, Trving, J. A., dissenting.
Solicitors for appellant Company: MePhillips, Tiffin &

Laursen.
Solicitors for respondent: Mariin, Craig, Bourne & Hay.
Solieit f. pondent: Marlin, Craig, B ¢ Hay

289

COURT OF
APPEAL

1910
April 5.

FARQUHAR-

SON
v.
B.C.
ELECTRIC
Ry. Co.

GALLIHER,
J.A.



290 BRITISH COLUMBIA REPORTS. [Vor.

martiy, 5. MERCHANTS BANK OF CANADA v. McLEOD AND

1909 LEESON.

Nov. 11 Banks and banking—Promissory note discounted by bank—Insurance com-

pany— Power of to borrow or negotiate notes—Indorsement of note by
COURT OF ! ; '
APPEAL company to bank—Holder in due course—Fraud—Illegality—Bills of

e Exchange Act, Secs. 48, 58.
1910

Defendants, in certain transactions with an insurance company who under
their charter had no power to indorse, give or accept negotiable instru-
MERCHANTS ments, gave the company a promissory note, which the company
Baxk oF indorsed to the plaintiff Bank. They did not pay the note when it fell
CA*:_ADA due. The company was heavily indebted to the Bank which held this
McLxrop and other notes for advances to the company. The practice was for the
company to sell shares and take notes therefor which were discounted
with the plaintiff Bank. On suit being brought, defendants set up
that the note was given for the accommodation of the company who
took and held it without consideration ; that the Bank, having knowl-
edge of the circumstances under which the note was given, and of the
company’s legal position as to negotiable instruments, was not a holder
in due course, and that the note was therefore tainted with fraud and
illegality.

Held, upon the evidence, that defendants had failed to prove under section
58 of the Bills of Exchange Act that there was such fraud or illegality
in the issue or negotiation of the note as to deprive the plaintiff Bank
of its status as holder in due course and therefore entitled to recover.

Held, further, that the company under section 48 of the Bills of Exchange
Act could, notwithstanding their inability to borrow, indorse over toa
third party any negotiable instrument made in their favour, and thus
enable such third party to enforce payment against the maker or
acceptor; and that the company would be estopped from denying that
shares issued for such negotiable instrument were legally issued.

Per Trving, J.A.: - The note in question having been given carrying seven
per cent. interest until paid, and the trial judge havinggiven judgment
for seven per cent. to due date and five per cent. afterwards to date of
writ, the judgment should be corrected to allow seven per cent. to
date of judgment.

June 2.

APPE.\L from the judgment of MarTix, J., in an action tried
Statement i . * . X .
by him at Vancouver on the 13th and 14th of January, 1909.
Abbott, and Havt-McHarg, for plaintiff Bank.
W. 8. Deacon, and 1. K. Wilson, for defendants.
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11th November, 1909. MARTIN, J.
Marriy, J.: With respect to the facts I have reached the con- 1909
clusion, after an extended consideration of the evidence before .. 11.
me, that, first, the discounting of the Bentley note may fairly ———

be taken as proved, the circumstances being much stronger here 5 ppa o
in support of that view than in the two cases cited to the o0
contrary. Second, though M. L. Leitch deceived both the June 2

defendants and the plaintiff, nevertheless the former had no
notice of his deception to the latter, and discounted for value and MERCHANTS

i R . ) BANK OF
in good faith the note sued on; and I also find that value was Canapa
given for the Bentley note. Ml oD

As to the legal objections, of several heads, that were taken
to the legality of the transaction and the right of the plaintiff
to enforce payment of the note, I must at present content myself
with saying briefly, after a careful examination of all the
authorities cited, that whatever may have been the position of
affairs between the Bank and the company I can find nothing
which would warrant my reaching the conclusion that as
between the defendants and the Bank payment of the note sued
on can be successtully resisted by the former.

Judgment will therefore be entered for the plaintiff.

MARTIN, J.

The appeal was argued at Vancouver on the 26th and 27th of
April, 1910, before Macvovarp, C.J.A., Trving and GaLLInER,

JJAL

W. 8. Deacon, and T'. E. Wilson, for appellants (defendants) :
It is the contention that during the course of the trial facts were
proved which shifted the onus on plaintiffs to shew that they
gave value for the note. There is no evidence whatever that they
did give value for the note or that they took it without notice
of this defect. On the contrary, the evidence shews affirmatively Argument
that the plaintiff Bank did not give value for the note, and that
they took it with notice of the defect. By the company’s Act of
incorporation they were not to commence business until they had
a certain amount of cash paid in. They never had the re-
quired amount, and had to make up the necessary deposit with
the Government by the assistance of the Bank. These trans-
actions virtually made the Bank a promoter of the company.
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Further, the company took notes, instead of cash, in payment
for shares. The company not having any borrowing powers it was
illegal for the Bank to lend it any money; and the company
had no power to indorse, give or accept negotiable nstruments:
see In re National Motor Mail-Coach Company, Limited (1908),
9 Ch. 228 ; Mears v. Western Canada Pulp and Paper Company,
Limited (1905),2 Ch. 853 ; Burton v. Bevan (1908), 2 Ch. 240.
There must be no trafficking in the company’s shares: Trevot v.
Whitworth (1887), 12 App. Cas. 409. By such methods the
security of the creditors is swept away. As to illegal lending
by a bank to a company, see Blackburn and District Benefit
Building Society v. Cunliffe, Brooks, & Co. (1885), 29 Ch.D.
902, 54 L.J., Ch. 1,091; and as to a company suing where there
is illegality of this kind: see Forster v. Taylor (1834), 5
B. & Ad. 887; Balfour v. Ernest (1859), 28 L.J., C.P. 170;
Jones v. Merionethshire Permanent Benefit Building Society
(1891), 2 Ch. 587, 61 L.J., Ch. 139; Broom’s Legal Maxims,
7th Ed., 562; In re Companies Acts. Bx parte Watson (1888),
21 Q.B.D. 301, 57 L.J., Q.B. 609.

Abbott, and A. Bull, for respondents (plaintifs) : There is no
evidence that the Company entered on an insurance business
before they had the required cash capital, and their standing
is not affected by the manner in which they raised the $80,000
to be deposited with the Government. They cited Onfario
Tnvestment Associalion v. Lippi (1890), 20 Ont. 440; Si.
Stephen Branch Railway Co. v. Black (1870), 13 N.B. 139;
Re Standard Fire Insurance Co. (1884), T Ont. 448 Smith v.
Johnson (1858), 3 H. & N. 222,

Deacon, in reply.

Cur. adv. vull.

2nd June, 1910.
Macpoxarp, CLJ.A. concurred in the reasons for judgment
of Garrineg, J.A.

Trving, J.A.: The claim indorsed on the writ was against
the defendants as makers of a promissory note for $5,500 and
interest thereon at the rate of seven per eent. per annum until
paid. The note was dated the 12th of December, 1907, and fell
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due on the 16th of March, 1908. After a trial in January,
1909, judgment was delivered on the 14th of November, 1909,
for the sum of $5,646.81, being principal and interest at seven

293

MARTIN, J.

1909
Nov. 11.

per cent. up to the due date, and at five per cent. from that ———

date to the date of the writ. It seems to me that the interest
being contractual interest, and the plaintiffs having claimed it
in the statement of claim, they are entitled (if entitled to any-
thing) to interest up to the day of judgment.

On the main question, the facts are somewhat involved. The
point the defendants are endeavouring to establish is that
they, in their defence, have given under section 58 of the Bills
of Exchange Act sufficient evidence of fraud or illegality in con-
nection with the issue or negotiation of the note, to place on
the plaintiff the onus of shewing that the Bank is the holder
in due course, and if they have succeeded in doing that, their
contention is that the plaintiff has not satisfied that onus. The
Empire Company was incorporated in June, 1903, by 3 Edw.
VII., Cap. 118, with a nominal capital of $1,000,000 in shares
of $100 ecach. The company opened an account in 1904 with
the plaintiff Bank at Stratford, and as shares were sold the
money received from such sales was deposited with the Bank
at that branch.

The defendants allege that the company’s practice was to sell
the shares on credit, taking notes from the purchaser, and these
they discounted with the plaintiff Bank, and that this course of
dealing was ultra vires of the company’s powers. They also
allege that the company in order to obtain the $80,000 deposit
required by Government, improperly borrowed $20,000 from
the plaintiff Bank on the company’s notes, and they charge that
generally the plaintiff Bank was during 1903 and up to the
time of the taking of the Bentley mnote hereafter mentioned
financing the Empire Company in an illegal manner.

The defendants, who reside in Vancouver, were in 1906
engaged in selling the shares of the company. The arrangement
between them and the company was that they (thev were not
then in partnership) were to give the company their notes for
$22,500 and $22,500 respectively (for convenience, these notes
have been spoken of as one note for $45,000) and were to sell

COURT OF
APPEAL
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MERCHANTS

BAxk or
CANADA

v,
McLrop

IRVING, J.A.
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the shares at $115 or $15 above par, $5 of this premium was to
be their commission. They sold a number of shares in this way,
in particular they sold to one Bentley 200 shares, and for these
he gave his note for $7,000, being 20 per cent. of the
value of the shares, plus $15 premium, payable to the Empire
Company. Perhaps it would be more correct to say the defend-
ants induced Bentley to buy rather than they sold. e bought
the 200 shares from one Leitch, the president of the company,
and the note was sent to Stratford branch of plaintiffs’ Bank.

During the currency of this Bentley note (say in January,
1907) the company’s banking account was transferred to the
London branch of the plaintiff Bank. At that time the Empire
Company was indebted to the Bank in some $45,000 secured by
the company’s note, as collateral to that the Bank held the bond
of the directors. The Bank also held a large number of notes
given for shares, sold (some of them at any rate) through
MelLeod and Leeson.

Now, the Empire Company had no power to borrow money
by its act of incorporation, and Mr. Deacon lays a great deal of
stress on that circumstance; and says thev had no power to
borrow money at all, but T would point out that assuming the
company could not borrow, they could, by virtue of section 48
of the Bills of Exchange Act indorse over to the Bank any note or
bill which might be drawn payable to them, and thereby enable
the Bank to enforce payment against the maker or acceptor,
and that if they issued shares, whether for cash or on notes, they
(the company) would be estopped from denying that the shares
were legally issued.

The Bentley note was not met when it fell due, so the
Empire Company on the 14th of March, 1907, drew on him at
90 days, through the plaintiff Bank, which on that date placed
$7,000 (the amount of the draft) to the company’s eredit. In
ordinary course this draft with the share certificate annexed .
would be sent out to Vancouver where it would be accepted by
Bentley. That I understand was done, but he did not pay it
on its due date, the 15th of June, 1907 ; and on the 20th of June,
the Empire Company issued a writ against him. That action was
settled—or dropped—in October, 1907, and as part of the settle-
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ment the renewal bill was then returned to Bentley; but not
the note, nor the certificate for the 200 shares. These remained
in the hands of the Bank. The note might be valueless, but the
Bank would have a lien on the shares covered by the certificate,
which lien they could enforce by sale of the shares.

Tn Oectober, 1907, Mr. Leitch, the president of the company,
came out to Vancouver, and the settlement of the action Empire
v. Bentley was made by him or under his instructions. I think
we may safely draw the inference that matters were not, at that
time, in a satisfactory condition for the Bank so far as the
Empire Company was concerned. Ile was here until Decem-
ber trying to get several of these notes paid, and the Dank was
pressing him to expedite matters as much as possible; and we
may be sure that the fact that the Bank had permitted him to
deliver up the Bentley note was not lost sight of.

When the settlement was made with Bentley, he indorsed on
the share certificate some sort of assignment or transfer or
release, the certificate was not produced to us, so I am not
able to say what it was—but the exact terms are not material.
In December, 1907, there was due from the Empire Company
to the defendants for commission on shares sold by them some
$4,000. In addition to the business relations between the
defendants and Mr. Leitch, the plaintiff McLeod was on friendly
terms with Leitch, so in that way they became aware of his
difficulties and naturally he informed them that he was being
pressed by the Bank for money, and in particular that the Bank
wanted some one to take up these 200 shares which Bentley
had just renounced, and on which the Bank had advanced
$7,000. Tt was through him and in this way that the defend-
ants got into relations with the Bank. McLeod and Leitch had
an interview in McLeod’s office when it was stated by Leitch that
the Empire Company had on deposit with the Government
$80,000 and that the liabilities of the company did not exceed
$10,000 and that if MclLeod and Leeson would give $1,500 cash
and a $5,500 note at three months, and take over the Bentley
200 shares, he would undertake to transfer them (the shares)
before three months. He assured them that they would never
be called on to pay the note. He promised also that upon the
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transfer of the shares which he was to bring about within the
three months, they were to receive back their $1,500 cash.

[ break off from the recital of the facts to say that it has not
been established to my satisfaction that the indebtedness of the
company was at this time greater than $10,000. Nor, in my
opinion, does the fact (assuming that it is a fact and also con-
trary to law) that the Bank illegally advanced to the company
$20,000 prevent the Bank from at any time subsequent to such
advance recovering moneys advanced by it, to others on the col-
laterial security of the company’s shares. The defendants say
that relying on these representations, they agreed to take over
the Bentley shares, and they all three went to the Bank, paid the
$1,500 and signed the note for $5,500. That is the note now
sued on. After this had been done, and the transaction com-
pleted, they say that Leitch gave them a letter saying that they
could have back, at once, their $45,000 note and that Mr.
Harrison, the Bank manager, proposed that they should accept
fifty shares in the Empire Company (the par value of which
would be $5,000) for the $4,000 cash commission which was
then due them. This proposal they accepted and so instead of 200
shares they were to get 250. These two matters, viz.: the
return of the $45,000 note and the accepting $5,000 in shares in
lieu of $4,000 cash, the defendants say had nothing to do with
the purchase by them of the 200 Bentley shares. That purchase
they say was wholly independent of these two matters.

The result of the interview was veported upon by Mr.
Harrison in a letter to the manager at London. It is clear that
the manager at Vancouver did not discount the note now sued
on. Indeed, it would not be negotiable wntil indorsed by the
company. Ilis letter notified the London branch that he had
credited it with $1,500 cash. He returned the Bentley 200
share certificate and enclosed the $5,500 note. He asked for
the $45,000 note so that he could return it to the defendants,
and requested that two shave certificates, one for 123 for
MeLeod, and the other for 125 for Leeson, be obtained. He
enclosed a letter from Melicod and Leeson releasing the com-
pany from lability for all commission earned if the stock was
issued in accordance with his request. In due time the new
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shares were issued as requested, that is to say, in two certificates, MARTIN, J.

125 for each of the defendants; the Bank at London paid the 1909
Empire Company the sum of $5,500, proceeds of the said note, Nov. 11.

which the company then indorsed over to the Bank and then ——
. L COURT OF
sent the note with the two certificates attached to Vancouver, apprar

where it was duly presented for payment, but the plaintiffs  Tg97
failed to pay, henece this action.

June 2.

T cannot see any fraud in the issue or the subsequent negotia- ———

. . - . . . MERCHANTS
tion of the note. The representation by Leiteh (assuming that = Bank or
CaNapa

he conld bind the company) that he would transfer the shares by
to someone. within three months does not amount to fraud. McLrop
Nor can I sce anything illegal in the negotiation of the note by
the Bank at Vanconver or at Loudon. The defendants intended
to take the Bentley shares, they intended their note to e
ashed.  When they handed their $1,500 in cash and the note
now sted on to the manager at the Bank in Vancouver, they, in
effect, authorized him to carry out the matter for them, to act
for them as well as for the Bank. They knew, or must have
known if they had thought for a moment, that it would be
necessary for the manager of the Bank at London to see the
Empire Company’s manager and arrange for the aceeptance
by the company of the surrender of the Dentleyv certificate, and
for the issue of new certificates to them.  They knew that if the
3ank gave up the Bentley certificates for this purpose its lien on \pyivg 5.4,
the shares was gone, and so in effect they said to the manager
at Vancouver—=Iere is our note for $5,500 and $1,500 in cash,
arrange the matter for us, 30 as to put our friend Leiteh in a
position to handle these shares for us.”  What he and the
manager at London did was exactly what the defendants wished
to have done.  The Bentley share certificate was surrendered
to the company, new certificates were issued to the defendants,
and paid for by the proceeds of their note, which the Bank at
London discounted for them in order to carry out their wishes.
That the company subsequently applied this money in reducing
the Bank’s ¢laim is a matter of no moment to the defendants.
T am nnable to see anything in their defence.  When the Empire

Company indorsed the note over to the Bank at London, and the
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MARTIN, J. Bank paid the company the sum of $5,500 the Bank became

1909 holders in due course.

Nov. 11. I would dismiss the appeal, and correct the judgment as to
Interest.
COURT OF
APPEAL B
oo Garrmuer, J.A.: T find as a fact that whatever the under-
191 . .
? standing was between Leitch and the defendants as to the note
June 2.

sued on being an accommodation, the Bank had no notice of this.
Meronants The correspondence between the Bank’s managers at London and

BANK oF - . - . . . . .
Canans Vancouver shews this, and McLeod himself admits in his evi-

v,

Mclwop dence that he did not tell the Bank until he was being pressed for

payment of the note. The correspondence further discloses that
the Bank’s understanding was that the note and the $1,500 cash
paid by MelLeod and Leeson were for the purchase of the Bentley
block of shares for which Bentley had given his note for $7,000,
but had failed to pay and which note was returned to Bentley.
The evidence shews this note to have been discounted by the
Bank. Tt is quite apparent too that the note sued on here was
discounted by the Bank on the strength of the financial standing
GALLIRER, of the makers.

The Empire Accident and Insurance Company, while they
had not the power under their charter to borrow upon notes, and
while it may well be that they could not themselves have enforeed
payment of this note by the makers, could nevertheless by in-
dorsement render them liable thereon to third parties: section
48 of Bills of Exchange Act, R.S.C. 1906.

So far as the Bank is concerned, T think it must be taken to
be a holder in due course for value without notice, and therefore
entitled to enforce payment. I wonld dismiss the appeal.

Appeal disnussed.

Solicitors for appellants: Deacon, Deacon & Wilson.
Solicitors for respondents: Abbott & Hart-McHarg.
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EASTERN TOWNSHIPS BANK v. VAUGHAN.

Practice—Tazation of costs—-Counsel fee on view before trial—Affidavit of
counsel— Witness not called—Fees of—Discretion of taxing officer—
Interference with—Order LXV., . 27 (42).

Plaintiff having obtained a review of the taxation of the defendant’s costs,
an affidavit by counsel who attended the taxation, and was at the
trial and on appeal, was submitted and allowed to be read. The
affidavit having shewn that the applicant informed the taxing officer
that a view by counsel before the trial was necessary and had been
had, the judge refused to disallow the counsel fee, orinterfere with the
discretion of the registrar.

The onus is on a party seeking to tax fees for a witness not called at
the trial, to shew by affidavit, the relevancy and nature of his evidence,
the necessity for it, that he was in attendance and the reason why he
was not called.

APPLICATION by plaintiffs for a review of the taxation of
defendant’s costs. Heard by Grrcory, J., at Victoria on the
31st of May, 1910.

H. (. Hanington, for plaintiffs.
A. B. McPhillips, K.C., for defendant.
1st June, 1910.

GrEGory, J.: Review of taxation. Objection being taken
to the allowance by the registrar of two items: (a.) Counsel fee
on view before trial to enable counsel to properly understand
the case; (b.) Fees to witnesses not called.

In general the registrar is the sole judge as to what costs
shall be allowed, and the diseretion exercised by him will not be
reviewed by the judge, unless it is clear that he has come to a
wrong conclusion.

(a.) Tt was not objected that a counsel fee could not be
allowed in this case, but it was objected that it should not be
allowed without an affidavit that a view by counsel was neces-
sary: Chit. Arch. Pr. 14th Ed., 695; and that an affidavit
could not now be made: Supreme Court Rules, Order LXV.,
r. 27, Sub-Sec. 42. In support of the registrar’s ruling it was
urged that a similar item had been allowed the plaintiff when
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taxing his costs before his judgment had been reversed on
appeal.

As it is practically impossible to communicate with the taxing
officer as to what took place at the taxation, I allow the
affidavit of Mr. Whiteside, who was junior counsel at the trial,
and on appeal to be used so far as it relates to what took place
before him. Tt shews that Mr. Whiteside had as counsel stated
on that oceasion that a view had been had, and it was necessary
for a proper understanding of the case. In these cireumstances
I cannot say that the registrar was clearly wrong in allowing
the item; it will therefore stand as taxed. See Leeds Forge
Company, Lamited v. Deighton’s Patent Flue and Tube Com-
pany, Limited (1903), 1 Ch. 475 at p. 478, where the costs of
a view by counsel after judgment for the purpose of appeal was
allowed.

(b.) As to the allowance of the fees to witnesses not called,
I think the registrar was wrong. In such cases the onus is on
the party subpenaing them to shew their relevancy, ete.:
Carlisle v. Roblin (1894), 16 Pr. 328; Cameron on Closts, 275.

This was not done by affidavit on the taxation. There does
not appear to have been any material before the registrar to
justify the item, and in view of Order LXV. r. 27, s.-s. 42,
an affidavit for that purpose should not be allowed now without
some special reason. None has been suggested. Mr. Whiteside’s
affidavit cannot therefore be used for that purpose; but even if
allowed, it does not go far enough for the rule seems to be that
the party claiming shonld shew four things, wviz.: (1.) That
the witness was a necessary and material witness; (2.) That
he was in attendance; (3.) What he was brought to depose to;
(4.) The reason why he was not examined. A general state-
wment that he was necessary and iaterial and the course the
trial took made it unnecessary to call him, is not sufficient, as
it does not enable the taxing officer to form any independent
judgment on the matter. MeMicken v. Ontario Bank (1892), 8
Man. L.R. 513.

The fees to the witness will be disallowed. The plaintiff will
have the costs of this application.

Order accordingly.
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SEMI-READY, LIMITED v. SEMI-READY, LIMITED. CueMENT, ).
1910

Companies—Dominion and Provincial—Legislation affecting—Companies
! Sept. 16

incorporated with same trade name-—Injunction,

v

— . . . .. Semr-Reapy
Where plaintiff Company had obtained incorporation under the Dominion .

Companies Act with a certain name, a company subsequently formed SEMI-Reaby
under a Provincial Act with the same name, was restrained from
operating under such name.

APPLICATION for an interim injunction, heard by
Cremexnt, J. at Vancouver on the 16th of September, 1910,
Plaintift Company was incorporated under the Dominion Com-
panies Act as manufacturers and dealers in clothing, and the
defendant Company having become incorporated with the same
name under the Provincial statute for the same purposes,
action was brought to restrain them from infringing on the trade
name of the plaintiff Company.

Statemeut

Bloomfield, for plaintiffs.
Killam, for defendants.

CremenT, J.: The interim injunction must go in this case
and the defendant Company must not_act upon its certificate of
incorporation until this action is tried.

In view of the deecision of the Privy Council in La Compagnie
Hydraulique de St. Francois v. Continental Heat and Light Co.
(1909), A.C. 194, it seems to me that it might be argued
successfully that when once a company is incorporated under
the Dominion Act with a particular name, the field is exclusively
oceupied so far as that identical name is concerned, so that the
defendant Company’s certificate of incorporation under Provin- Judgment
clal legislation is absolutely inoperative. If that view be sound
the plaintiff Company might be obliged to amend their writ by
adding as defendants the individuals who are actively concerned
in putting the defendant Company into actual operation. But

for the purpose of this motion I need not, I think, go so far as to
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pronounce definitely upon the point. Given, as here, a Dominion
company with a certain and somewhat odd name, the subsequent
incorporation of a Provineial company with that identical name
1s so palpably a fraud upon the public and a wrong to the exist-
ing company that the onus is very strong upon the new com-
pany to justify its position. I would not go so far on this motion
as to negative the possibility of sucecessful justification; but,
given the bald facts deposed to here, no answer is attempted
to what is upon its face a legal fraud. If such a thing be per-
mitted it will lead to “confusion worse confounded” in the com-
mercial world.

In my opinion section 123 of the Companies Act, 1897
(R.S. B.C. Cap. 44), which was in force when this action was
instituted has no application here to bar these plaintiffs from
access to this Court: Charles H. Lilly Co. v. Johnston Fisheries
Co. (1909), 14 B.C. 174.

Costs reserved to be disposed of by the trial judge.

Injunction granted.
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YOUNG HONG AND QWONG SANG CO.
v. MACDONALD.

Practice—Costs—Scale of — Action in Supreme Court— Amount adjudged
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within County Court jurisdiction—Supreme Court Act, 1904, Sec. 100— Youna Hona

Marginal rule 976— Costs follow event—Discretion.

Plaintiff having brought his action in the Supreme Court for $2,010, and
recovering only $160:—

Held, that, notwithstanding the modification of section 100 of the Supreme
Court Act by marginal rule 976, the amount recovered being more than

$100, costs must follow the event and be allowed on the Supreme
Court scale ; but

Semble, the action here should have been brought in the County Court.

AOTION tried by Mureny, J. at Vancouver on the 25th of
May, 1910. The claim was for damages brought by a tenant
against his landlord for removing a horse and not returning it,
whereby plaintiff was damnified, the horse being included in the
lease to the plaintiff. It appeared that Macdonald desired to
exchange the horse for another one, and a note in Chinese was
sent to the representative of the plaintiff on the farm where the
horse was. The horse was taken away and a substitute left,
but the substitute not being satisfactory to the plaintiff he
demanded the return of the animal taken away. This not being
done, action was brought for damages amounting to $2,010.
Judgment was given for $160, being the cost of hire of horse
to take the place of that removed by defendant, and the question
remaining to be settled was as to the costs that should be allowed.

W. 8. Deacon, and Ogilvie, for plaintiff.
Reid, K.C., for defendant.

15th June, 1910.
Murrny, J.: By section 100 of the Supreme Court Act
passed in 1904, it is declared that costs shall follow the event
except in cases therein stated. The bringing of a suit in the
Supreme Court which should have been brought in the County

v.
MACDONALD
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Judgment
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Court does not fall within the exceptions: Russell v. Black
(1904), 10 B.C. 326.

Granting, for the sake of argument, that this principle has
been modified by marginal rule 976, the utmost change made

v. by this is that “costs shall follow the event unless the Court or

MacpoNaLDd

Judgment

a judge shall for good cause otherwise order.” What, then, is
the position ¢ The Legislature has deprived judges of all juris-
dietion re costs save “for good cause.” Tt has further granted
to every litigant the right to bring every aetion—however
trivial—in the Supreme Court. The only restriction on this
right is contained in section 110 of the Supreme Court Act
whereby it is enacted that a plaintiff recovering not more than
$100 in an action founded on contract or $50 in an action
founded on tort, shall not be entitled to costs unless the judge
certify there was a sufficient reason for bringing the action in
the Supreme Court,

IHere the plaintitf has exercised the privilege conferred on
him by law of bringing an action in the Supreme Court which
could have been, and, in my opinion, ought to have been brought
in the County Court.  Ile has recovered $160, a sumn in excess
of the sums named in section 110 of the Aet.  How can T say
that bringing the action in the Supreme Court is “good canse”
why costs should not follow the event when the lTaw expressly
gives hnm that privilege. In my opinion T cannot. If I
thonght I had any discretion I would award costs on the County
Court scale for [ think injustice is being inflicted on defendant
by saddling him with costs on the Supreme Court scale when
a much less expensive forum could have been, and in my opinion
ought to have been invoked.

But, for reasons above stated, T consider 1 have no power to so
order and costs must follow the event and ave to be taxed on the
Supreme Court scale.

Ovrder accordingly.
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DISOURDI v. SULLIVAN GROUP MINING COMPANY courr or

APPEAL

AND MARYLAND CASUALTY COMPANY., —

1910
Workmen’s Compensation Act, 1902, Sec. 6—Injury to servant—Award—  June 30.
Insolvency of employer—Enforcement of award against insurerg— ——————--- -
Liability— Determination of— Persona designata. DIS(;I‘JRDI
SuLLIVAN

The plaintiff, a workman employed by the defendant Mining Company  Grour
was injured in November, 1907. In October. 1908, he obtained an Mixive Co.
award for compensation under the Workmen’s Compensation Act, MM‘:‘ngND
1902. At the date of the award the Mining Company were insolvent Casvarry
and in the course of winding up. The plaintiff alleged that the Co.
defendants, the Casualty Company, were liable to indemnify the
Mining Company against losses or liability under the award, and an
order was asked for directing payment by the Casualty Company of
the amount of the award into a chartered bank, pursuant to section 6
of the Act, and a judge of the Supreme Court granted the order, but it
was set aside by the Full Court: (1909), 14 B.C. 256. A subsequent
application by the plaintiff for an issue to determine the liability of
the Casualty Company to indemnify the Mining Company was dis-
missed (1909), 14 B.C. 273. The plaintiff then brought this action for
a declaration that he had a first charge upon the moneys which the
Mining Company were entitled toreceivefrom the Casualty Company,
and for an order for payment pursuant to section 6. The defendants
admitted that they had issued a policy which was valid and subsisting
at the date of the plaintiff’s injuries, by which they agreed to indem-
nify the Mining Company against loss for damages on account of
bodily injuries suffered within the period of the policy by any
employee. The trial judge (Hu~tER, C.J.B.C.), dismissed the action on
the ground that there was no privity of contract between the plaintiff
and the Casualty Company, in other words, that the plaintiff had no
status.

Held, that the judgment should be affirmed.

Per MacpoNaLp, C.J.A.: Unless section 6 gave the plaintiff a status to
maintain the action, he had none; and it was not open to the plaintiff
to ascertain the liability of the insurers to the Mining Company in an
action such as this. The creation of the charge alone, without refer-
ence to that part of the section which gives a remedy for enforcing it,
does not effect the subrogation mentioned in Northern Employers’

Mutual Indemnity Company, Limited v. Kriveton (1902), 1 K.B. 880,

18 T.L.R. 504, and Morris v. Northern Employers’ Mutual Indemnity

Company, Limited (1902),2 K.B. 165,18 T.I..R.635. Were it not for the
20
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decision of the Full Court in (1909), 14 B.C. 256, section 6 might be
construed as intended not only to give the workman a charge on the
insurance moneys, but also to provide the means of enforcing it,
whether the insurers disputed their liability or not.
Per Irving, J.A.: The liability of the Casualty Company under section 6
can be determined only in an action by the liguidator of the Mining
Company.
Magrmin, J.A.: Section 6 affords anovel measure of relief to the work-
man, which can be obtained or enforced only in the way specified in
the section, which at the same time creates a first charge upon the
amount due from the insurer to the employer, and directs how the
workman shall assert his rights in the premises, viz.: by means of an
application to a judge of the Supreme Court. An action in the
Supreme Court cannot be deemed to be an application to a judge of
the Supreme Court, because the judge is persona designata: aliter, had
the appeal been to the Supreme Court or a judge thereof: In re Van-
couver Incorporation Act, 1900, and B. T. Rogers (1902), 9 B.C.373; and
Semble, that the judge would be a competent tribunal to make a finding
that the employer was entitled to a sum from the insurers, notwith-
standing the absence of rules.

Pe

APPEAL from the judgment of Huwrer, C.J.B.C. in an
action tried by him at Cranbrook on the 22nd of December,
1909, dismissing the plaintiff’s claim against the defendant
Casulty Company on the ground that he had no status to main-
tain the action as against them. The grounds on which the
action was based are summarised in the headnote.

The appeal was argued at Vancouver on the 6th of April,
1910, before Macpowarp, C.J.A., IrviNe, MarrIN and
Garriner, JJ.A.

8. 8. Taylor, K.C., for appellant (plaintiff): We submit
there is privity, and in any event are given a status by the
statute. The question is have we here a position by which the
Maryland Company can be made to shew that they owe this
money ? All the parties are before the Court.

G. H. Thompson, for respondent, the Maryland Casualty
Company: The Company did not appear on the arbitration
proceedings. No question could arise at that time as to any
defence which we might have as against the Sullivan Company,
so that we could have no status. We deny our liability and ask
for a proper trial to determine if we are liable. Tt is different
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in England, where the workman has a direct right of action CoURT oF
against the insurance company. ATFEAL
Taylor, in reply: The whole of the money is set apart for 1910
the workman. When it is ordered by a judge to pay the money June 30.
due under the policy into a chartered bank, then it involves stmmn;_
the settlement by that judge of who is entitled to receive that SULLIVAN
money. We say the insurance Company has a right to have _ Groue
their liability determined, but the statute being indefinite as MINE&CO'
to how that right is to be tried out, the Court will supply the %i;‘gﬁ;’f
machinery and facilities for doing so. Co.

Cur. adv. vult.

30th June, 1910.

. Macoonarp, C.J.A.: The plaintiff was a workman in the
employ of the defendant, the Sullivan Group Mining Company,
and while in such employ was injured on the 18th of November,
1907. On the 10th of October, 1908, he obtained an award in his
favour for compensation under the Workmen’s Compensation
Act, 1902. By mistake the arbitrator awarded him $1,500 a
lump sum, instead of a weekly allowance, which is the only
compensation which he had power to grant under the Act
where death does not oceur.

At the date of this award the Sullivan Group Mining Com-
pany was insolvent and in course of winding up. On the 15th
of October, 1908, the plaintiff took out a Chamber summons
returnable before a judge of the Supreme Court claiming the MACDONALD,
relief provided for in section 6 of the Act. On said application  c.o.a.
it was alleged that the defendants, the Maryland Casualty
Company, were liable to indemnify the said Mining Company
against losses or liability under said award, and an order was
asked for directing payment by the Casualty Company of the
amount of the award into a chartered bank pursuant to said
section 6. That application was granted on the 22nd of
February, 1909. On appeal, the order was set aside by the
Full Court on the 21st of April, 1909. In these proceedings
the mistake of the arbitrator in awarding a lump sum was dis-
covered, and the parties agreed to a rectification of the award,
which rectification was made on the 16th of June, 1909. On
the 22nd of June, 1909, the plaintiff applied to CrLemexT, J.
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COURT OF by summons, for an order directing an issue to determine the
——  liability of the Casualty Company to indemnify the Mining
VO Company. That application was dismissed on the 29th of June,

June 30. 1909, Thereupon, and on 10th August, 1909, the writ in this

Dwsourpr action was issued, in which the plaintiff claims to have it

Surmivay declared that he has a first charge upon the moneys which the
Grouvr  Mining Company is entitled to receive from the Casualty

Mmgﬁ)bo' Company, and for an order directing the Casualty Company,
l\él&‘;‘gi;‘;‘? pursuant to said section 6, to pay the said award, or so much as
Co. was then payable, and the balance as the same became payable
into a chartered bank in the name of the registrar of the Court;

and for an order that the said moneys be invested and applied

as required by said section 6. 3

The case was tried on admissions of fact. The defendants, the
Casualty Company, admitted the accident; that it was within
the Workmen’s Compensation Act, the award of 10th Oectober,
and the amendment of 16th June; that no part of the award had
been paid to the plaintiff; that the Mining Company was
insolvent at the date of the award; that a petition had been
presented against it under the Dominion Winding-Up Act;
the policy of insurance, that it was valid and subsisting at the
time the plaintiff received the injuries and up to the 1st of Sep-
tember, 1908, when it expired ; that it had made no payments to

macpoxarp, the Mining Company in respect of the accident in question;
G314 that the Casualty Company appeared upon and conducted the
defence in the arbitration proceedings in which the award was
made, but that they did this acting on behalf of the defendant

the Mining Company.

In this policy the Casualty Cowpany agrees to indemnify
the Mining Company against loss for damages on account of
bodily injuries suffered within the period of this policy by any
employee. The limit of indemnity for each employee is $1,500.
The policy is subject to certain conditions precedent. The only
one which appears to me to affect the case i1s No. 7, which pro-
vides that no action shall lie against the Company respecting
any loss under this policy unless it shall be brought by the
assured itself to re-imburse it for loss actually sustained and
paid to the employee in satisfaction of a judgment, within sixty
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days from the date of such judgment, and after trial of the issue;
that no such action shall lie unless brought within the period
within which a claimant might sue the assured for damages,
unless at the expiration of such period there is such an action
pending against the assured, in which case the action may be
brought against the Company by the assured within 60 days
after final judgment has been rendered and satisfied as above.

The learned trial judge dismissed the action on the ground
that there was no privity of contract between the plaintiff
and the Casualty Company, or as he expressed it that the
plaintiff had “no status.” Section 6 of the Workmen’s Com-
pensation Act provides that:

‘ Where any employer becomes liable under this Act to pay compensa-
tion in respect of any accident, and is entitled to any sum from insurersin
respect of the amount due to a workman under such liability, then in the
event of the employer beeoming bankrupt, making an assignment for the
benefit of his creditors, or making a composition or arrangement with his
creditors, or if the employer is a company, of the company having com-
menced to be wound up, such workman shall have a first charge upon the
sum aforesaid for the amount so due, and a judge of the Supreme Court
my direct the insurers to pay such sum into any chartered bank of Canada
in the name of the regzistrar of such Court, and order the same to be
invested or applied in accordance with the provisions of the first schedule
hereto with reference to the investment in any chartered bank of Canada
of any sum allotted as compensation, and those provisions shall apply
accordingly.”

Unless this section gives the plaintiff a status to maintain this
action the judgment at the trial was right. The several attempts
made by the plaintiff recited above to obtain what he conceived
to be his rights under this section failed because it was held
in each ecase that he had taken wrong proceedings, and
that before the plaintiff could succeed in an application before
a judge under section 6, the liability of the insurer must either
be admitted or be established in an aetion between the assured
and the insurers.

The question which we have to consider in this appeal is
whether or not it was open to the plaintiff to ascertain the
liability of the insurers to the Mining Company in an action at
law, such as he is now maintaining. Section 6 of our Act is
the same as section 5 of the Imperial Act, 1897. The con-
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struction of this section was considered by a Divisional Court in
the case of The Northern Employers’ Mutual Indemnity Com-
pany (Lamited) v. Kniveton ; and again by the Court of Appeal
in Morris v. Northern Employers’ Mutual Indemnity Company
(Limited), both reported in (1902), 18 T.L.R., the first at p. 504,
and the other at p. 635. These cases decided a point which seems
to me to be important in this case, namely, that as against the
insurers, the workman is subrogated to the position of the
employer. The Lord Chief Justice in the first case says:

“Bection 5" (section 6 of our Act), “was merely a statutory subrogation
of the workman to the rights of the employer.”

And Mr. Justice Channell says:

““Section 5 of the Act was a subrogation of the workman to the rights of
the employer against the Insurance Company.”

And in the latter case, the Master of the Rolls, at p. 636, says:

“That section (section 5) dealt with the case where a workman had met
with an accident in the course of hisemployment, and had acquired a right
to compensation, and the employer then became bankrupt, and it turned
out thattheemployer had insured against liability under the Act, and the
section gave the workman a right under those circumstances to follow the
insurance money into the hands of the Insurance Company.”

Apart from the statute the plaintiff has no rights against the
Insurance Company. The statute creates a charge in his favour,
and by the same statute, in fact in the same section, provides
a means of enforcing it. T think the English Courts in the cases
above cited had reference both to the charge and to the means
of enforcing it when they declared in the one case that there was
a subrogation, and in the other that the workman is given the
right to follow the moneys into the hands of the insurers. T am
unable to reach the conclusion that the creation of the charge
alone without reference to that part of the section which gives
a remedy for enforcing it effects the subrogation mentioned in
the English cases.

For this reason I think the action cannot be maintained.

But it was argued before us that if the statute does not give
an efficient and complete remedy, an action such as this will lie.
I cannot accede to that even on the assumption that the remedy
provided by the section is incomplete, and if it were not for the
importance of this case in its bearing upon the working out of
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this very badly framed piece of legislation, and the unfortunate
results which have already followed the attempts of the plaintiff
to obtain what the Legislature plainly intended him to have, I
should say nothing more.

Were it not for the decision of the Full Court in Disourds v.
Sullvvan Group Munwing Co. and Maryland Casualty Co. (1909),
14 B.C. 256, I should have thought that section 6 ought to be
construed as intended not only to give the workman a charge
on the insurance moneys, but also to provide the means of enfore-
ing it whether the insurer disputed his liability or not. The
power given to the judge to order payment into a bank for the
benefit of the workman or his dependents, seems to me to imply
as necessarily incidental thereto, authority to decide whether a
sum be due by the insurer to the assured or not. That was
clearly so in England as the cases above cited shew, and while
it is true that there the Aect is supplemented by rules of pro-
cedure, still T am not convinced that the absence of such rules
would be fatal. The intent of the whole Act is to give the
workman a summary and inexpensive remedy in the fixing and
recovery of compensation, and while the interests of insurers may
according to our notions not be fully protected by reserving to
them all the rights and privileges of a trial in the ordinary way,
vet that was for the Legislature to say, and not the Court, and
the Legislature does not appear in this legislation to have
favoured actions. '

It is to be regretted that the Maryland Casualty Company
should have departed from the course pursued by all reputable
insurance companies, which is to pay meritorious claims and
not to take cover under such a defence as was resorted to here.

IrviNg, J.A.: I would dismiss this appeal for the reasons
expressed in the order of the learned Chief Justice appealed
from, namely, that the liability of the Company under section
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6 can only be determined after action commenced by writ in rgyixg, j.a.

which action the liquidator of the Company should be plaintiff.
That decision is consistent with the opinion delivered by
CremerT, J. in (1909), 14 B.C. 273.
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Marrrv, J.A.: Section 6 of the Workmen’s Compensation
Act, 1902, affords, in my opinion, a novel measure of relief to
the workman which can only be obtained or enforced in the way
specified in the section, which at the same time creates a first
charge upon the amount due from the insurer to the employer
and directs how the workman shall assert his rights in the
premises, viz.. by means of “a judge of the Supreme Court.”
The judgments of the English Courts, on the corresponding
English section 5, in Northern Employers Mulual Indemnity
Company v. Kniveton (1902), 1 K.B. 880, 18 T.L.R. 504 ; and
Morris v. the same Company (1902), 2 K.B. 165, 18 T.L.R.
635, support this view; I refer specially to the reports of those
cases in the Times Law Reports because they are much better
and fuller than those in the Law Reports. At the time of these
decisions the application in England was to a County Court
judge; since then the English Act has been materially changed
see the new Act of 21st December, 1906 ; 6 Edw. VIL., Cap. 58,
Sec. 5, whereby the rights of the employer against the insurers
are “transferred to and vest in the workman. 2

The first point for our determination is, can an action in the
Supreme Court be deemed to be an application to “a judge of
the Supreme Court?’ The answer to that must be in the nega-
tive because it has been decided by the late Full Court that
where an appeal lies to “a judge of the Supreme Court,” there
is no appeal from his decision because he is persona designata
and not the Court: aliter had the appeal been to the “Supreme
Court or a judge thercof”: In re Vancouver Incorporation Act
1900, and B. T. Rogers (1902), 9 B.C. 373. See also Murphy
v. Star BExploring and Mining Co. (1901), 8 B.C. 421, 1 M.M.C.
450, _

Tt follows from this decision that the present action cannot
be maintained because the only tribunal for dealing with the
matter is a judge as specified. This result is unfortunate
because an application was made to such a judge (Mr. Justice
Morrison) to give the necessary statutory direction, and he made
the order, but it was set aside by the Full Court (1909), 14
B.C. 256, on the ground that there had been no antecedent find-
ing by a “competent tribunal” that the employer was “entitled”
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to any sum from the insurers, thongh it was conceded that an
admission of liability by the insurers would have the same
effect. It is a very strange thing, but true nevertheless,
according to the report of the case (which is all we have to go
by) that on that appeal it does not appear to have heen
suggested by anyone that the competent tribunal to determine
that very question might be the judge applied to and that he
was not only a competent but a special tribunal ereated for the
express purpose of determining in a summary manner that very
question which would be sure to arise as a precedent one on
many applications to direct payment over. It is true that no
special machinery exists for that purpose, as in England, and
that the rules arry it out have been declared, in
an application in this case, to be wltra vires (1909, 14 B.C.
273) nevertheless I should be inclined to think (subject, how-
ever, to hearing other views should the matter be raised again)
that such omission does not leave the persona designata power-

less, because summary powers, as the name implies, require no
rules other than the observance of the conrse of natural justice.
As [ held in Re the Slocan Municipal Election (1902), 9 B.C
113, in construing a statute which contemplated a speedy and
simple form of adjudication:

“To carry out these simple matters no rules or regulations are necessary

in my opinion ; such powers are naturally incident to any tribunal author-
ized to ‘try’ a cause or matter.”’

And see to a similar effect, Wallace v. Flewin (1905), 11
B.C. 328, 2 M.M.C. 283. The effect of the Workmen’s Com-
pensation Act was to introduce “a new and somewhat startling
prineiple,” as is pointed out in Ruegg’s Employers’ Liability,
Tth Ed., 217. TIn the Knivelon case (supra) the Lord (‘hl(*f
Justice said the

‘““Act and the rules under it were not intended to provide for every
particular cage in detail. They were intended to be and were the embodi-

ment of broad principles, and the Court ought to endeavour to apply the
rules of law to these principles.”

And in Powell v. Main Colliery Company (1900), A.C. 366
at p. 371, Lord Chancellor Halsbury points out the splnt in
which the Act should be administered :

“But, my Lords, I wish to say something, apart from the mere words,
upon the whole of the statute itself. It appears to me that the statute
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deliberately and designedly avoided anything like technology. I should
judge from the language and the mode in which the statute has been
enacted that it contemplated what would be a horror to the mind of a
lawyer, namely, that there should not be any lawyers employed at all,and
that the man who was injured should be able to go himself and say, ‘I
claim so much,’ and that then he should go to the County Court judge and
say, ‘Now please to hear this case, because my employer will not give me
what I have claimed.” It appears to me that that is the meaning and
construction of the whole statute, and that is what the Legislature intended,
and that is the reason why it avoided any technical phrases. It strikes one
at once that, if anything which to a lawyer’s mind would be in the nature of
a technical application or a technical commencement of the litigation
was intended, the Legislature was competent, and had sufficient knowledge
to say what it meant. Why is it that there is no suggestion here of
‘plaint’, ‘suit’, ‘writ’, ‘bill’ or any other proceeding in the form of claim,
such as is recognized as a statement of claim? Nothing of the sort is to be
found in the whole of the statute . . .”’

And further, at p. 372:

“Then an argument was suggested to your Lordships that there is no
mode of procedure here for a defendant who wants to get rid of the
question and to have it settled. I entirely differ. If it is meant that there
is no mode actually pointed out by the statute, I agree; but it is left to
the ordinary law in that respect, and I have never heard yet that a
defendant cannot apply to an arbitrator for an appointment to have
settled a question which has arisen between himself and his co-litigant.
It has happened to me before now and I daresay to all of your Lordships
who have sat as arbitrators, that if a plaintiff has been found shilly-
shallying and declining to go on, an appointment hag been applied for;
and I daresay it has happened to most of your Lordships in that event to
give peremptory appointment for such and such a day, and to say that
you would go on in the absence of the plaintiff unless he appears. Why
is not that procedure applicable to this matter ?”’

Tt seems, therefore that the intention of the Legislature was
to empower the judge to dispose of the whole matter in a simple
and summary way, and, indeed, there is nothing new in such
a provision in legal procedure, because e.g., a judge has power in
interpleader matters, in certain circumstances, to “dispose of
the merits of (the) claim, and decide the same in a summary
manner and on such terms as may be just”: Supreme Court
Rule 857. )

1 have thus considered this important point at some length
because of the unfortunate position the plaintiff at bar finds
himself in as the result of the prior proceedings, and also because
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the Full Court did not deal with that aspect of the matter, and couR OF
therefore it is, fortunately, open to discussion should it arise,

quite apart from the question of this Court being bound by the %10

decisions of the Full Court, as to which I express no opinion, J"ne 30
because it may become necessary at some future time to con- Disourpr
sider it. SUL]?;VAN

With some reluctance, if T may say so, T see no other course Mx(i?x?;](:‘o

open than to dismiss the appeal. AND
MARYLAND
. ... CasvaLty

Garriner, J.A. concurred in dismissing the appeal. Co.

Appeal dismissed.

Solicitors for appellant: Harvey, McCarter & Macdonald.
Solicitor for respondent: G. H. Thompson.
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