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TOGETHER WITH SOM E

CASES IN ADMIRALTY

NELSON -. PACIFIC GREAT EASTERN RAILWA Y
COMPANY.

THE ORDER OF TIIE OBLATES OF MARY IMMACU -
LATE v. PACIFIC GREAT EASTERN RAILWA Y

COMPANY .

Practice—Costs—Plaintiffs sucet,sful in action—Certain questions in

controversy decided in dn j wour—Costs as to, for defendant

—Issue—Event .

A judgment allowed the plaintiffs the costs of the action "except so muc h
thereof as relates to the questions in controversy which were decide d
in favour of the defendant," and the defendant was to recover from
the plaintiffs "its costs of so much of the action as relates to sai d
questions ." The action was for compensation because of a railway
company improperly encroaching upon the foreshore` in front of th e
plaintiffs' land, and for taking a portion of the plaintiffs' land for
railway purposes . The plaintiffs succeeded as to the foreshore bu t
failed to shew that any of their lands had been taken . The Company
contended that under its Aet of incorporation the plaintiffs were not
entitled to compensation in respect of foreshore rights if the Ac t
were complied with in the construction of the railway. The trial
judge held the defendant had constructed the railway in accordanc e
with the Act, but that the Aet did not deprive the plaintiffs of the
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right of compensation . The taxing officer allowed the defendant the
costs of witnesses brought to prove that they had complied with the

Act .

Held, on review, that the defendant having failed upon the question as t o

the foreshore, it was not entitled to the costs relating to that issue .

APPLICATION to review the taxation of a bill of costs. The
facts are set out in the reasons for judgment . Heard by '
MACDONALD, J . at Chambers in Vancouver on the 4th of June ,
1918 .

Dorrell, for plaintiffs.
Gibson, for defendant.

6th September, 1918 .

MACDONALD, J. : Application is made to review the taxatio n
of the bill of costs herein . These actions were tried together ,
and the plaintiffs succeeded. They were allowed the costs of
action, "except so much thereof as relates to the questions i n
controversy, which were decided in favour of the defendant ."
Defendant was to recover from the plaintiffs "its costs of s o
much of the action as relates to said questions." Under this
provision the defendant was allowed, in the taxation of its costs ,
certain witness' fees amounting to, about $500. These expenses
were claimed for expert witnesses, called by the defendant to
prove, that, in the construction of its railway, it had adopte d
"the shortest possible route" from the City of Vancouver to the
City of North Vancouver and thence along the margin of Howe
Sound, B .C. Considerable time was occupied at the trial i n

Judgment ascertaining whether the statute, authorizing the constructio n
of the railway, had, in this respect, been complied with . I
expressed a doubt, as to whether it was material to decide thi s
point, in view of the route having been sanctioned by the Lieu -
tenant-Governor in Council, but found as a fact that th e
defendant had adopted a proper route and that the line, as con -
structed along the foreshore in front of the plaintiffs' property ,
was in accordance with the legislation . Defendant contend s
that this finding was on a "separate issue or event," and conse -
quently that the witness fees in connection therewith are pro-
perly chargeable against the plaintiffs. The terms of the order
for judgment, in this respect, are somewhat broader than those
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usually adopted, but I do not think they were intended, no r
should they give, any further costs to the defendant, than if it
had declared that the defendant was entitled to the costs of "th e
issue," upon which it succeeded. The point then to be con-
sidered is, whether such finding was an "issue or event" foun d
in favour of the defendant ? The controversy between the par -
ties arose, through the defendant claiming the right, in the con-
struction of its railway, to take possession of and interfere wit h
the use and enjoyment of the foreshore in front of the plaintiffs '
property, without paying compensation . I decided that the
defendant did not possess this right, and could not thus encroac h
upon the foreshore, without complying with the provisions of
the British Columbia Railway Act, as to expropriation and pay-
ment of compensation . Not having received the consent of the
owners to such occupation, it should have given notice to "treat"
and take any other necessary proceedings, to utilize this land fo r
railway purposes . After the dispute had developed, there wa s
a stated case submitted to the Court . When it came on fo r
disposition, the pleadings did not set up any statutory right t o
construct the railway . There was a letter produced from the
judge, who held the trial, dealing with the matter of the
"shortest possible route," but neither by the pleadings, as then
existing, nor as subsequently amended, is the question of such
non-compliance with the statute specifically raised. It was
apparently in the mind of all parties, that evidence on this point
would be required, and should be available, and so the trial pro-
ceeded without any prior notice "to admit facts" having been
given .

The plaintiffs claimed that, not only was the foreshore
improperly encroached upon, but that a portion of their land
had been taken for railway purposes . This created two issues,
and as the plaintiffs only succeeded with respect to the fore -
shore, they are required to pay the costs pertinent to the issue,
as to the land taken. It is, as if a party sought to recover pos-
session of two pieces of land and failed as to one of them : see ,
e .g., Slatford v Erlebach (1911), 81 L.J., K.B. 372 ; (1912), 3
K.B. 155 . It is contended by the plaintiffs, that the deter-
mination, as to whether the shortest possible route had bee n
adopted or not, was not a "separate issue or event," and while
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MACDONALD, of importance, and closely contested, still, that it was only a
J .

(At Chambers) branch of the defence . It was submitted that the defendant

191s

	

required to shew, not only the statutory authority to construc t

Sept .
g, the railway, but also that the statute was applicable, and ha d
	 been properly utilized, or fail in its defence . It seems clear

NELSON that the defendant can only justify its trespass, by seeking t o
PACIFIC apply the statute . To accomplish this end, it was necessary to
TREAT prove compliance with the statute, not only by filing plans, bu tEASTERN

Ri . Co . by shewing that they have been sanctioned and approved by th e
proper authority. Then a furtla ,, p, beyond proving plans,
would be to shew that the line, as cont, acted, was in compliance
with the Act. Generally speaking, if there was a lengthy dis-
cussion and argument as to the validity of the plans, or upo n
some other portion of the proceedings, of like nature, would i t
not be deemed a part of the plea of justification, and depend ,
as to liability for payment of costs, upon the result of such
defence? Then the expenses attached, to proving the appli-
cability of the Act, should not be on a different basis . They
might possibly be segregated . Still, I do not think that they wer e
expended, in order to alone support a separate issue, upon which
the defendant would be entitled to have its costs taxed agains t
the plaintiffs. In other words, as the defendant failed upon the
issue raised by its plea of justification, it should not be entitle d
to tax costs in connection with a branch of such plea, upon whic h

Judgment it succeeded. In my opinion, even though such portion of th e
costs of the trial could be fairly separated, still, I should no t
introduce a principle of taxation, that might create a most com-
plicated state of affairs, For example, if a party raised a
ground of defence, re q uiring proof of a number of facts t o
support it, then, he might claim to be entitled to costs of provin g
all the facts . except the one upon which he failed, and whic h
destroyed the whole effect of such plea . I think the same posi-
tion should apply, where a statute is set up as a , C, ne, in an
action of trespass to land, and the defendant demo- it necessary ,
to prove the applicability of the Act and compliance with it s
terms in order to justify its acts. I should add that in coming
to a conclusion, T have been influenced by the failure of the
defendant to avail itself of the provisions of Order XXXII ., r .
f, as to serving of notice to admit facts prior to trial .

	

This
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was a ready means, that could have been adopted by defendant MAeD rrAZn,
J .

and would doubtless have brought about the result now sought (At Chambers )

to be attained . I think that the plaintiffs should not be required

	

m i s
to pay such portion of the costs of witnesses, called by the sept .6 ,
defendant, as tended to support this branch of the defence, and
the taxation should be varied accordingly . ytrs

°

During the argument, I dealt with the cost of examination 1 ACIFI C

for discovery and expressed the opinion that the registrar was

	

(
T 7

	

1 ;.~ST
R
ER N

right in disallowing such costs, but there might be an allowance Rv. co .

of two hours for inspection of documents in lieu of the cost of
examination . Then as to counsel fees, I intimated, and no w
hold, that in view of the success of the plaintiffs in this impor -
tant action, I think a senior counsel fee of $75 should be Judgmen t

allowed in both actions .

	

The certificate of taxation should be
varied and the plaintiffs are entitled to costs of this application ,
fixed at $10, which, without further order, can be added t o
their costs .

cr accordingly .

McKI1 LAV v . THE 3IUTU_1L LIFE SURA\ C E
CO 1IPA \ Y OF CANADA .

C_.YLFY ,
CO . J .

`deglig= ___

	

building—Stain cn, —Obl a o

]'ember of ela n

= leulion o f

14=215 1t ) .

191 7
rL/ =g

	

Nov . 24 .

–BC .
C'OP?Sil OF

APPEA L

The plaint ill'_ a . in

	

of a chub renting rooms on Che fourth

oilice building owned by the defen '

in the evening . As the eleoa t

stairway . On the fourth flo c

:0 elevator-shaft, th e

right .s

but

ed

out S .3 0

the

191 3

Oct . 1 .



6

	

BRITISH COLUMBIA REPORTS.

	

[Von .

on the stone stairway, was injured. The learned trial judge non -
suited the plaintiff .

Held, on appeal, MCPIuLLIrs, J .A . dissenting, that there was no dut y
towards the plaintiff imposed upon the defendant to light the stair -

Nov. 24.

	

case and the appeal should be dismissed.

count of Huggett v . Miers (1908), 2

	

278 followed .

APPEAL A city by-law provides that "The owner of any theatre . . . . office buildin g
or any public building requiring fire-escapes, shall provide the same

1918

	

with indicating lights at all fire-escapes and shall at all time s

Oct . 1 .

	

adequately light all lobbies, halls and corridors . "

Held, MCPEIILLiPS, J .A . dissenting. that the by-law was intended to pro -
MCKINLAY

	

vide protection to tenants and occupants of such buildings in case o f
v .

	

fire, but could not be invoked in an action for personal injuries result -

CAYLEY,
CO. J .

191 7

MUTUAL
LIFE

	

ing from falling down an unlighted stairway.
ASSURANCE

CO . O F

CANADA APPEAL from the decision of CAYLEY, Co. J. in an action for
damages for injuries sustained by the plaintiff in falling dow n
stairs in the defendant Company's building. Tried at Van-
couver, with a jury, on the 26th of October, 1917 . The defend-
ant owned the Insurance Exchange Building (former Dominio n
Trust Building) on Pender Street in Vancouver . The
building is eight stories high, and suites on the fourth floor
were rented to the Elks Club, of which the plaintiff was a
member. The defendants reserved control of the elevato r
and the stairs . The stairs went down around the elevator shaft .
On the fourth floor there was a corridor at the front of th e
elevator and on its left side, the stairs starting down at th e
back of the shaft . The third floor was the same, but owin g
to the greater height of the ground floor, the stairs started dow n

statement from the second floor on the left side of the shaft . On the
evening of the accident there was a light on the third and fourth
floors, but there was no light on the second floor . On the 30th
of July, 1917, the plaintiff, who had visited the Elks Club,
came out and rang the elevator bell . After three or four
minutes, the elevator not responding, he started down th e
stairs . On reaching the second floor, thinking the stairs woul d
be the same as above and not start until he reached the back of
the shaft, he stepped into space at the left of the shaft and ,
falling, was injured, sustaining a left inguinal hernia or ruptur e
and other internal injuries . The jury found for the plaintiff
in $600, but the learned judge dismissed the action .
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C . W. Craig, and D . W. F. McDonald, for plaintiff.
Robert Smith, for defendant.

24th November, 1917 .

lected the rents from the 1st of July, 1917 . On the 30th of July, MC
NLA Y

1917, at 8 .30 in the evening, the plaintiff left the Club on the MUTUAL
FELI

fourth floor and rang for the elevator to take him downstairs . ASSURANCE

After waiting for some minutes for the elevator, and it not com- Co . of
CANAD A

ing, he proceeded downstairs by the stairway . The stairways
and corridors were under control of the defendant, and were o n
this occasion lighted as to the third and fourth floors, but were
not lighted as to any floors below the third . The consequenc e
was that the plaintiff, after leaving the third floor, found him-
self in darkness . His own words were : "It was pretty dark,
good and dark." When he reached the first or mezzanine floor,
the plaintiff, not knowing that the stairway leading from th e
mezzanine floor to the ground or entrance floor was constructe d
differently from the stairways on the upper floors, stepped int o
the stairway at a point where he had no expectation of finding CAYLEY ,

a stairway and fell down a flight of marble steps . The result co . J .

was a rupture ; whereupon the plaintiff brought action fo r
damages against the defendant as owner of the building . The
plaintiff's language at the trial was :

"On the night that I came down the stairs, after walking down from
the fourth, third and second floors, and coming to the mezzanine floor, I
walked off into space ."

The Elks Club had a lease of the premises from the forme r
owners of the building, which, it was contended by the plaintiff ,
reverted to the defendant . There was also a provision in the
city by-laws which might affect this building, in regard to th e
lighting of buildings in Vancouver, and the plaintiff relied upo n
paragraph 29 of by-law No . 941, amended . At the conclusion
of the plaintiff's case, a nonsuit was asked for by the defend-
ant on the ground that there was no case to go to the jury.

CAYLEY ,

CO. J .

191 7

	

CAYLEY, Co . J . : The plaintiff was, at the time of the occur- Nov . 24 .

rences herein set out in the pleadings, a member of the Elks COURT OF

Club, who were tenants on the fourth floor in an office building APPEAL

	

belonging to the defendant . The defendant was mortgagee, who

	

191 8

by virtue of foreclosure proceedings became registered owner of Oct . 1 .
the building on the 20th of July, 1917, he had, however, col -
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CAYLEY, The nonsuit was refused and the jury found a verdict for th e
CO. J .

plaintiff as follows : That the plaintiff was "entitled to damage s
1917 on account of injuries received through falling down an

Nov. 24 . improperly lighted staircase and entitled to damages =cam -

COURT of
ing to $600." The plaintiff moved for judgment and the

APPEAL defendant renewed his application for a nonsuit . The question

1918

	

is, whether in this particular case there is evidence of negligenc e

oet.
to go to the jury. The argument of the plaintiff was that the
stairway from the mezzanine floor, not following the usua l

MCKINLAY course of the upper staircases, was in the nature of a trap ;
MUTUAL also that there was a contract between the defendant and tenant s

IdFE

	

of the building to light the hall and stairways at night . and this
ASSURANCE

co. or contract by necessary implication extended to those who, like
AEA the plaintiff, came on business or pleasure to the premises a s

invitees or licensees . The plaintiff also argued that there was
a city by-law which directed that in any building, such as th e
one in question, the hallways and corridors should be lighte d
at night, and that thus a duty was imposed upon the defendan t
which enured to the benefit of the plaintiff as one of the public .
But I do not find that there was a trap because the stairwa y
descending from the mezzanine floor did not commence at th e
same point that it would have if it followed the course of th e
upper stairway. The building was so constructed when th e
Tenants rented it, and they took it with knowledge of it eon -( AY LEY.

co . J . struction. I t was the construction of the building also when
the defendant became owner of it in Jul .-, 1917, and they had
not altered it . Nor do I think there was a contract, c resse d
or implied, from the defendant to the tenants to

	

the
corridors and halls lighted at night throughout 1

from the expressions of the lease or the ten - of t h
ten<nicv Whether there was an implied tiro arising by impli -

tls

	

~ 'that there

	

\--law go),sruin,z'

t
follows :

"In consi,l~ rnt i~,n

	

the in ,

reserved and n <~1
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~1~,~~~

	

e ,
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with the use in common with the lessor and tenants and occupiers of the
said building, entrance hall, staircases, landings and passages thereof . "

"The lessee shall have the use of the elevator operated in connection wit h
the building in common with the other tenants of the building at such tim e
or times and in such manner or manners as the lessor shall deem fit ."

"The lessee agrees to provide without any cost to the lessor all janito r
services . "

If we assume that this last paragraph is an error and that i t
is the lessor who has to provide the janitor's services, I do no t
read the clause as a contract to supply light, much less to light
up the floors not occupied by the lessee . Nor do I read the
other clauses, or any other part of the lease, as an express con -
tract to light up the lower floor for the benefit of the occupant s
of the fourth floor, although in connection with paragraph 1 0
of the lease, which reads as follows : "The lessee agrees to pay
to the lessor, in addition to the rent hereby reserved, all money s
for electric light in excess of the sum of $10 per month, "
there is, I think, an implied contract to furnish electric light
on the fourth `floor and the hallway of the fourth floor which
would enable the tenants of that floor to enjoy the use of thei r
rooms and proper access to the elevator . I do not think ther e
is a contract implied from those expressions to light the stair -
ways down to the entrance hall . I s there a contract by neces-
sary implication in the same way as there is a contract b y
implication to keep the stairways in repair ? In the argument ,
the majority of case- iced, as being in point, dealt iv ith the
keeping of the stns

	

in a state of repair . Counsel for the
plaintiff used the

	

. "The defendant owes a duty to th e
om they ,

	

t, reasonably expect to use the premises .
p the place in . ~.tate of r, 1

	

," and counsel Conti ,led
-eying the staircases in

	

1 1 it included l:e ohm
' ;, hted after dark .

	

Ii,

	

if

	

(1905),

	

1 .B .

hich was a case of stai

	

fetcher Moulton ,
L .<I a at np . 285-G, says :

, There is a very broa, c
of non zepair of a

obviously he av
v of a person using

CAYLEY ,

CO . J .

191 7

Nov. 24 .

COURT OF
APPEA L

191 8

Oct . 1 .

\lCI LAY

MUTUAL
LIFE

ASSURANC E

CO . O F
CANADA

co . J .

e like the present and a
is dark, a person using

comTition : whereas in the
of repair, as in Miller v .

vitals to him that it is so. "

All the
r hire ui

o the par-
ht stairways
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CAYLEY, lighted was the same as keeping them in repair, then the decisionco . J .

in Miller v. Hancock (1893), 2 Q.B. 177 might apply here
1917

	

(if other considerations did not intervene), i .e ., that there was
Nov. 24 . by necessary implication an agreement by the defendant with

COURT OF his tenants to keep the staircase lighted . But in Huggett v.
APPEAL Miers, supra, at p. 284, the President, Sir Gorell Barnes, state d

1918

	

that Miller v . Hancock was not an authority for that proposi -

Oct . 1 . tion, on two grounds . First, that
"In Miller v . Hancock the person injured was regarded as using the stair -

McKINLAY case on the assumption, which he was entitled under the circumstances t o
„

	

make, that it was in a proper state of repair . In the present case, the
MUTUAL staircase being pitch dark, the risk of using it without providing himsel f

LIFE

	

without any light was obvious to the plaintiff . ”

'&11.'0;0' The second ground was that, under the circumstances of that
CANADA case, the landlord had not undertaken to light the staircase .

I think both these grounds exist in the present case. On the
authority of Huggett v . Miers, supra, I think I must conclud e
that even if there is an implication that the landlord is boun d
to keep the staircase in repair, he is not obliged on that groun d
to keep them lighted. I leave out of view the fact that th e
staircase in Miller v . Hancock was the only means of approach
to the upper floor, whereas in the present case there was an
elevator furnishing an alternative means of ascent or descent .
But counsel for the plaintiff contended further that there is a
city by-law which imposed upon the defendant the duty o f

CAYLEY, keeping the premises lighted, and that, failing in that duty, theco . J .
plaintiff, whether as invitee or licensee, has an action, if h e
suffered injury by reason of the non-performance of that duty.
I think that may be so, unless the object of the by-law is for
another purpose . I think, too, that the by-law was properly
admissible in evidence .

,In Patterson v. Fanning (1901), 1 O.L.R. 412, it wa s
decided that evidence of a by-law of the municipality agains t
animals running at large was admissible in aid of the plaintiff ,
who was injured by a horse escaping on to the streets of th e
city. This was affirmed on appeal, 2 O .L.R. 462, and
the plaintiff recovered damages . In Blamires v. Lancashire

and Yorkshire Railway Co. (1873), L.R. 8 Ex . 283, the
plaintiff recovered damages from a railway which had neglecte d
to comply with the Regulation of Railways \ct .

	

(,orris v .
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Scott (1874), L.R. 9 Ex. 125 is, however, an authority fo r
the proposition that where a statute creates a duty with the
object of preventing a mischief of a particular kind, a perso n
who, by reason of another 's neglect of the statutory duty, suffers
a loss of a different kind, is not entitled to maintain an action
in respect of such loss. The head-note of the case states as
follows :

"The defendant, a shipowner, undertook to carry the plaintiffs' shee p
from a foreign port to England . On the voyage some of the sheep were
washed overboard by reason of the defendant's neglect to take a precaution
enjoined by an order of Privy Council, which was made under the authority
of the Contagious Diseases (Animals) Act, 1869, s . 75 :-Held, that the
object of the statute and the order being to prevent the spread of contagiou s
disease among animals, and not to protect them against perils of the sea ,
the plaintiffs could not recover . "

Following this authority, I do not see how I can avoid a con-
sideration of the object of the by-law. The by-law is No. 119 5
to amend by-law 945 . The electric light by-law and the sec-
tion relied on by the plaintiff is section 29 of by-law 945 a s
amended . This reads as follows :

"The owner of any theatre, public hall, apartment-block, apartment -
house, hotel, department-store, rooming-house, lodging-house, office-building ,
or any public building, requiring fire-escapes, shall provide the same wit h
indicating lights at all fire-escapes, and shall at all times adequately light
all lobbies, halls and corridors, and the lighting system thereof must b e
on separate circuits and be controlled by special cutouts. All indicating
lights must consist of standard electric lamps of not less than ten candl e
power, enclosed in a ruby glass globe of not less than eight inches i n
diameter upon which must be etched the words `Fire Escape' in letters of
not less than one inch high . An indicating switch must be installed o n
all such lights and located in the office of building or other place approve d
by the city electrician ."

For the sake of further light on the object of the by-law, I
notice also section 30 of by-law No. 945 as amended :

"Section 30 of by-law 945 is hereby amended by striking out all th e
words in the first sentence of said section 30, and inserting in lieu thereo f
the following :

"All office-buildings not of fire-proof construction, apartment-houses ,
tenement-houses, hotels, rooming-houses, lodging-houses, schools, detentio n
buildings, factories over two (2) stories in height, and all other building s
requiring fire-escapes, which are occupied at night, must be provided with
electric fire-gongs . These gongs must be at least 10 inches in diameter
and must be installed on each floor. "

"Said section 30 of by-law 945 is hereby further amended by insertin g
after the word `buildings' in the eleventh line thereof the following words :

"All department-stores shall have approved break-glass switches

1 1

CAYLEY ,
CO. J.

191 7

Nov. 24 .

COURT O F
APPEAL

191 8

Oct. 1 .

MCKINLA Y

MUTUAL
LIFE

ASSURANC E

Co. or
CANAD A

CAYLEY ,

Co. J .
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CAYLEY, installed on each floor at such places as indicated by the city electrician .
CO . J .

	

These switches shall operate electric-bells on all floors and these bell s
shall be of sufficient size that when operated they will be distinctly heard

1917

	

by the employees throughout the building. The wiring for such bells
:Nov . 24 . must comply with the rules governing conduit work ."

COURT of

	

I have compared section 29 as amended with the old section
APPEAL 29, of which it is an amendment, and find that the word s

1918

	

"requiring ' fire-escapes " are inserted after the words "office -

oat 1 . building or any public building." These words, "requiring
re escapes," did not occur in the old section 29, therefore, i t

3iCTn.Ar seems to me it was essential in the plaintiff's ease that he shoul d
-1 TUAT. slim that the present building was one " requiring fire-escapes, "

i .fFE and no evidence . I find, was, produced on that point . But[LANCE

e

	

what is the object of section 29 ? Read in its own light, is i t
;ADA. not to provide protection to tenants and occupants of certai n

buildings in case of fire? is it not the same. object as in section
30 ? I do not read section 29 as having any other object than
to protect the public from danger in case of fire and people
hurrying to -cape and, therefore, under the authority of Goo -i s
v. Scott, so 't, I do not think the section can be invoked for a
different u"

	

I a ; tt .

	

here it is sought to protect a person wh o
prefers to ci —c'end. a staircase at night, not to escape fire but fo r
his own convenience, and I do not
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present case the facts differ in that the tenants in this case did CAYLEY ,
co .

	

J .
not light their own landings as in Haggett v . :Viers, but then ----
in Huggett v . Milers there was' no elevator running, as there 1917

was in this.

	

Nov. 24 .

In regard to the elevator, the plaintiff did not produce evi -
COURT OF

dence that the elevator was not running on the night in question APPEA L

or at the hour in question . In my charge to the jury I said :
191 8

"There is nothing in the evidence to chew the elevator was not
Oct . 1 .

running at all . I presume from the evidence the elevator was
running . " Counsel for the plaintiff did not take exception to IICKINLA Y

this direction, so I presume it was correct . Assuming that MUTUAL

the plaintiff as a member of the Elks Club was in the position

	

LIFE
ASSURANCE

of an invitee, and I do not say that it was so, but I am inclined Co . O F

to think that a member of a club stands in a favoured position CANADA

as regards the landlord, I do not see that there was any. invita-
tion extended to him to pursue his journey downstairs to a
point beyond that where the lights were turned on . On the
second floor he found himself in darkness . A prudent ma n
would have turned back, or struck a match, or sought th e
elevator on that floor or the floor above . Instead of that he
chose to continue his descent in darkness to the mezzanine floor ,
and it seems to me he did so at his own risk . In Lewis v .
Ronald (1909), 26 T.L.R. 30, the plaintiff, delivering fish a t
an apartment-house, fell down an unlighted stairway, notwith-

CAYLEY ,
standing that the defendant entered into an agreement with the co . J .

tenants that he would light the staircases on the premises "when
necessary." The difference between that ease and this seem s
to be that there the landlord "entered into an agreement wit h
the tenants that he would light the staircase on the premise s
when it was necessary," and Mr . Justice Darling says : "That
does not amount to a contract with anybody but the tenants, "
but the judgme'nt was not based on that ground . It was base d
on tl : ground offsaed by Lord Blackburn in eommentia in

ur v. Da :,,

	

(1867), 36 L.d . . C.P. 181 on a, ess ,

son V . Edit

	

(1862), 1 II . & C. 633 . A.t p . 133 Lord
B1,dd:burn said :

"It always struck me that that case ought to be supported, on the groun d
that the plaintiff chose to go into the premises and wander about in a wa y
["in the dark," according to another report] the defendant could no t
anticipate . "



BRITISH COLUMBIA REPORTS .

	

VOL.[

Mr. Justice Darling says that "those observations apply t o
the present case," to wit, Lewis v . Ronald, supra. Mr. Justice

1917 Darling further says : "I can see no invitation to anybody to
Nov . 24 . walk about on the staircase when it is not lighted." The plaintiff

was nonsuited accordingly.
It seems to me that the only basis for the present actio n

1918
would be that section 29 of by-law 945 imposes a duty on th e

oct . 1 .
landlords of premises having fire-escapes to "adequately ligh t
all lobbies, hall and corridors," and that this duty enures to
the benefit of the plaintiff. I have already observed that the
object of section 29 of the by-law seemed to me to be of a differ-
ent nature, but now I will consider that even if section 29 b e
considered to impose that duty on these defendants, it does no t
for that reason follow that a plaintiff, who could at any time ,
after he found himself on a dark stairway, have taken himself
out of danger, can persist in continuing to go further into danger
and rely on the defendants' non-performance of a duty to
absolve the plaintiff from the probable consequence of his own

CAYLEY ,

co. J . act. A man who, in a strange building, with an alternativ e
means of descent at hand, persists in continuing to descend an
unlighted stairway, is, I think, imprudent ; and if accident
occurs in consequence, it is no excuse for him to say that th e
defendant should have had his lights on .

For the reasons given and on the authority of the cases cited ,
more particularly perhaps the case of Lewis v. Ronald, I think
I must grant the nonsuit and enter judgment for the defendant .

From this decision the plaintiff appealed . The appeal was
argued at Vancouver on the 15th of April, 1918, before MAC-
DONALD, C.J .A., MARTIN, MCPHILLIPS and EBEIITS, JJ.A.

C. W . Craig, for appellant : The jury was in our favour, bu t
the learned judge dismissed the action, holding that there was n o
negligence as the defendant owed no duty to the plaintiff . My
contention is, there was a duty east on the defendant to kee p
the stairs properly lighted and in a safe condition for use, a s
they rented suites for business purposes and there is an implie d
invitation to the public to cone and do business there . Secondly,
the plaintiff being a member of the Elks Club, he was in effec t

14

CAYLEY,

CO. T .
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a tenant : see Miller v. Hancock (1893), 2 Q.B . 177 at p. 182 ;
Huggett v. Miers (1908), 2 K.B. 278 ; Lucy v . Bawden (1914) ,
2 K.B. 318 at p . 321 ; Dobson v . Horsley (1915), 1 K.B . 634 ;

Hart v. Rogers (1916), 1 K.B. 646 ; Lewis v. Ronald (1909) ,
26 T.L.R. 30 . The by-laws of the city require lights to be
lighted in all office buildings . It is not a fair interpretation to
say this provision is only for fire protection : see Vacher & Sons,

Limited v. London Society of Compositors (1913), A.C . 107

at p . 113 .
Robert Smith, for respondent : With relation to the by-law ,

its infringement does not give the plaintiff a right of action : see
Thacker Singh v. Canadian Pacific Ry . Co . (1914), 19 B .C.
575 ; Love v. Fairview (1904), 10 B.C. 330. We say we owe
no duty to the plaintiff to keep lights on the stairway, and the
trial judge has so decided : see Wilkinson v . Fairrie (1862) ,
1 H. & C. 633 ; Cavalier v . Pope (1906), A.C . 428 . As to
the duty imposed on the owner of a premises in the way of safe-
guard from danger see Indermaur v. Dames (1867), L.R . 2

C.P. 311 at p. 313 ; Fleming v . Eadie & Son (1898), 25 R .
500. A nonsuit was entered by the judge below .

Craig, in reply.

Cur. adv. vult .

1st October, 1918 .

MACDONALD, C.J.A . : I agree with the learned County Cour t
judge in his reasons for judgment .

Apart from the by-law there can be no doubt that the actio n
was not maintainable . I think the by-law was meant to protect
the occupants of such a building as the one in question from
personal injury by fire by requiring the owner to provide fir e
escapes with indicating lights and with other lights in the hallsAd ALD '

and corridors to assist the occupants to find the exits . It was
not intended, if indeed the municipality had the power to so
legislate, to cast on the owner a burden for the protection o r
convenience of either occupants or strangers in finding thei r
way about the halls, corridors and stairways when a fire wa s
not threatened nor in progress.

I would, therefore, dismiss the appeal.

15
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MARTIN, J .A . : In my opinion the learned judge below ha s
reached the right conclusion, and therefore the appeal should
be dismissed .

To the eases cited on the application of fire by-laws I ad d
Love v. Fairview (1904), 10 B.C. 330 ; and Thacker Singh v.

Canadian Pacific Ry . Co . (19134), 19 B.C. 575 ; 5 W.W.R.

1125 . The by-law in question here is, at most, one aimed at fire,
and not lighting in general .

McPnILI1rs, J. l. : The learned trial judge, in the language
of Mr. Justice Darling in Lewis v . Ronald (1909), 26 T .L.R .

30 at p . 31, has given most careful consideration to thi s
case," but I am unable, with respect, to arrive at the same con-
eltasion at which he did when he refused to enter judgment fo r
the appellant upon the jury's general verdict in favour of th e
plaintiff . The verdict of the jury was in the following terms :

"The jury find that plaintiff is entitled to --?c - on account of injurie s
received through falling down an improperly 1igh1 staircase . Damages—
Operation, $100 ; hospital fees, $100 (approxiss e ely) ; truss, $3 ; time
lost, $90 ; inconvenience, etc ., $307—$600 (approximately) . "

The respondent acquiring the reversion, the Order of the Elk s
became tenants upon the same terms with the respondent, an d
the plaintiff was a member of the Order entitled and invite d
to go upon the premises (see Foa, 5th Ed ., 451 ; Rrydges v .

Lewis (1842) . 3 (2.B . 603) .

The learned trial judge, in a considered judgment, ha s
reviewed the law bearing upon the question for consideration ,
and has very elaborately referred to and disi i guished cases o f
a like or analogous nature, and it cannot be s< i,l that the law i s
at all clear when the special facts of the -present ease are con-
sidered . The learned judge concluded h i„ .1s iedt by saving :

"For the reasons given and on the authority of tt cases cited. more
particularly the case of 1., v. l'oneld, I think 1 must grant the nonsuit
and enter judgment for the dei ,n,i :at ."

I. ;s v . Rona 'd

	

Hn of ilte Ring's Bench Divisio n
(Ducting and Bucknill, ;LT.), and nfeigned respect t o
the Court, that decision, in my opinioi , anmot be held to detrac t
from or affect the decision of the Court of Appeal in Englan d
in Miller v. Hancock ( 189:1 ;, 2 Q.11 . 177, a case whic h
has received a very great deal of consideration in the followin g

CAYLEY,
Co . J .

191 7
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COURT OF
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amongst other cases : Hargroves, Aronson & Co . v. Hartopp CAYLEY ,
L J .

(1905), 1 K.B. 472 ; Williams v. Gabriel (1906), 1 K.B. 155 ;
Cavalier v. Pope (1906), A.C . 428 ; Malone v . Laskey (1907),

	

191 7

2 K.B. 141 ; Huggett v. Miers (1908), 2 K.B . 278 ; Lucy v . Nov. 24.

Bawden (1914), 2 K.B. 318 ; Dobson v. Horsley (1914), 84
COURT O F

L.J., K.B. 399 ; (1915), 1 K.B. 634 ; Hart v . Rogers (1916), 1 APPEAL

K.B. 646 ; 85 L.J ., K.B. 273, and I would particularly refer to

	

191 8

the language of Scrutton, J . (now Lord Scrutton) at pp . 275-6 .
Oct . 1 .

	

In the present case, unquestionably the respondent, "either
expressly or by implication," undertook with the tenants, the McK

v
INLAY
.

Elks, of which Order the plaintiff was a member,' "-CO keep MUTUAL

in repair an approach to the demised premises" (Farwell, L .J. ASS
U LIFE

RANCE

in Huggett v . Miers (1908), 77 L.J ., K.B . 710 at p . 713) . co . of
CANAD A

The learned counsel for the respondent relied greatly on
Cavalier v. Pope (1906), A.C . 428 . Here there was the contro l
of the staircase by the landlord and the lighting of it wa s
undertaken by and obligatory on the landlord—see what Lord
Atkinson said at p . 433 . With deference to the learned counsel,
I cannot see any forcefulness in that, case (Cavalier v . Pope,

supra) in the way of assisting the respondent ; rather it assist s
the appellant. The building is a very large, modern and up-to -
date office building in the City of Vancouver . It is true there is
an elevator in the building, but there is also a staircase, and th e
respondent is in control and charge of the staircase and lights

MCPHILLIPS ,
the same, and at the floor where the accident took place at the

	

J .A .

time of the accident there was no light . At that point in the
staircase the stairs were differently constructed. The appellant
in coming down from the floor above, unaware of the differenc e
of construction at this last floor, which was unlighted—the other
floors being lighted—stepped into space and suffered persona l
injuries. Can it be said that there is not liability upon these
facts? In my opinion there is . There was no obligation
upon the appellant to take the elevator, and there is evidence
that for some reason it was either not in commission—that is,
being operated at the time	 or there was some undue delay,
and the appellant, quite within his rights, proceeded down th e
staircase and could reasonably have expected that the staircas e
would have been lighted, and at all hours of the night . This
is not an unreasonable requirement in these modern days, con -

2
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"Shall have all public halls, stairways and passage-ways properl yv .
MUTUAL lighted. "

LIFE

	

I cannot agree that this by-law must be considered only wit h
ASSURANCE

Co. OF reference to fire prevention, and that the accident, not being
CANADA referable to a fire, cannot be invoked . In my opinion ther e

was here a breach of a statutory condition, and its breac h
imports negligence and gives a cause of action : see Groves v .

Wimborne (Lord) (1898), 2 Q .B. 402 ; Britannic Merthyr

Coal Company, Limited v . David (1910), A .C. 74 ; Butler

(or Black) v . Fife Coal Company, Limited (1912), A .C. 149 ;
Watkins v . Naval Colliery Company (1897), Limited, ib . 693
at pp . 702-3 ; Jones v. The Canadian Pacific Railway Company

(1913), 29 T.L.R. 773 ; Guardians of Holborn Union v .

Vestry of St . Leonard, Shoreditch (1876), 2 Q.B.D. 145 ;
IJalsbury's Laws of England, Vol . 27, p . 174 .

MCPI JIPS, There was, upon the facts of the present case, a conceale d
danger . It is not necessary to, in detail, refer to the decide d
cases at any greater length ; it would appear to me that there
has been established a legal responsibility for the unfortunate
happening. The appellant was the sufferer by reason of the
neglect of the respondent, and there was a duty to warn and t o
have proper safeguards . These were not provided, and there
was a breach of an implied warranty as well (see Hayward v .

Drury Lane Theatre (Limited) and Moss Empires (Limited )

(1917), 33 T .L.R. 557 ; Maclenan v. Segar (1917), 86 L.J . ,
K.B. 1113) . I would refer to the very recent case of Kimber

v. Gas Light and Coke Company (1918), 1 K.B. 439, and in
particular to the language of Bankes, L.J. at p. 445, and
Scrutton, L.J. at pp. 446-7. In these modern days, staircases ,
elevators and other modern conveniences must be kept safe ,

risk or accident" :

_ 1918

	

Vancouver Incorporation Act, 1886, B.C. Stats . 1886, Cap .
Oct . 1 . 32, Sec. 142, Subsec. (54), as amended by Cap . 37, Sec. 17 of

1887 . By-law 941, Sec. 37, in part reads :
MCKINLAY

COURT OF respects into a safe condition to guard against fire and other dangerou s
APPEAL

cAYLEY, sidering modern conditions, the stamp of building and the siz eco. J .
and importance of the City of Vancouver . Then the by-law is

1917

	

not to be overlooked and the legislative authority to make th e
Nov. 24 . same, which reads :

"54 . For causing all lands, buildings and yards to be put in other
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they are virtual highways—thousands are housed in the sky -

scrapers of the modern city, and huge rents are derived fro m
tenants. It is justice and right that there should be liabilit y
upon the landlord . Lord Shaw of Dunfermline in Attorney-

General of Southern Nigeria v . John Holt and Company

(Liverpool), Limited (1915), A .C . 599 said at p. 617 : "The
law must adapt itself to the conditions of modern society an d
trade . . . ." Further, the general verdict of the jury is not
to be lightly overthrown, unless there be some error in law, an d
I do not find that there is any error in law : see Lord Loreburn
in Kleinwort, Sons, and Co. v. Dunlop Rubber Company
(1907), 23 T.L.R . 696 at p . 697.

EBEUTS, J.A. would dismiss the appeal .

Appeal dismissed, McPhillips, J.A. dissenting .

Solicitor for appellant : D. W. F. McDonald.

Solicitor for respondent : R . P. Stockton .

IN RE COAL AND PETROLEUM ACT AND JOHNSO N
ET AL.

Mining law—Coal and Petroleum Act—Licences—Minister of lands—Righ t

to refuse licence—Former holder's right to revive lapsed licences—B .C.

Stats . 1915, Cap . 48—R.S .B .C . 1911, Cap. 159 .

The petitioners applied to the minister of lands for licences under the Coa l
and Petroleum Act to prospect for coal and petroleum over an are a
upon which others had previously held licences . The petitioners ha d
fulfilled the statutory requirements to entitle them to licences after
the former licences had expired and before the holders thereo f
attempted to revive the same under chapter 48 of the British Columbi a
Statutes, 1915, being an Act to enable the Lieutenant-Governor in
Council to grant relief from penalties and forfeitures in relation t o
moneys payable to the Crown . The minister refused the licences on
the ground that the Lieutenant-Governor in Council had under sai d
Act purported to revive or was bound by law to revive the lapse d
licences .

1 9
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MURPHY, J. Held, on appeal, that the petitioners having fulfilled the statutory require -
(At Chambers)

	

ments after the former licences had lapsed and before the attempt wa s

1918

	

made to revive them they had a legal right to obtain their licences.
Held, further, that chapter 48 of the British Columbia Statutes, 1915, doe s

Nov . 1 .

	

not confer any power on the Lieutenant-Governor in Council to reviv e
lapsed licences in face of the petitioner's legal rights .

IN RE

	

Woodbury Mines v. Poyntz (1903), 10 B .C . 181 followed .
COAL AN D

PETROLEUM The minister of lands has no discretionary powers in the performance o f
ACT AND

	

his functions under the Coal and Petroleum Act ; he acts as a man -
JOHNSON

	

datory of the statute .

APPEAL by petitioners under section 28 of the Coal and
Petroleum Act from the decision of the minister of lands refus-

Statement ing the petitioners ' applications for licences under said Act.
Argued before MuRPny, J . at Chambers in Vancouver on th e
26th of September, 1918 .

Sir C. H. Tupper, K.C., for appellants .
A. M. Whiteside, contra.

1st November, 1918 .

MURPHY, J . : On the first point, I find, as a fact, that th e
minister of lands refused these licences not in the exercise of
any supposed discretion vested in him by statute, but on th e
ground that the Lieutenant-Governor in Council had, unde r
Cap. 48, B .C. Stats . 1915, purported to revive and was boun d
by law to revive lapsed licences over the same ground held by
other parties. I further think, however, that no such dis-
cretionary power as is contended for exists, but that the ministe r
acts as a mandatory of the statute : Baker v. Smart (1906) ,

Judgment 12 B.C. 129 . The argument, that this decision does not apply
because "may" has been substituted for "shall" in the operative
section of the Act is, I think, erroneous, because the decision ,
as I read it, does not turn on the word "shall," and because i n
Mott v. Lockhart (1883), 8 App . Cas. 568, on which, as I read
the case, Baker v. Smart, supra, is founded, the section con -
strued used the word "may," not "shall." If this view is
correct, then petitioners had a legal right to obtain their licence s
before the attempted revival of the lapsed licences, since it i s
admitted petitioners had fulfilled the statutory requirements to
entitle them to such licences . If so, I do not think Cap . 48,
B.C. Stats . 1915, confers any power on the Lieutenant-Governor



XXVI.] BRITISH COLUMBIA REPORTS .

	

2 1

in Council to revive lapsed licences despite such legal right . (Atohaberrs)
The principle involved appears to be that underlying Woodbury —

Mines v. Poyntz (1903), 10 B.C. 181. It is true, the language

	

191 8

of Cap . 48, B.C. Stats . 1915, is broader than that of the statute Nov. 1 .

under consideration in the Woodbury case, but it is not broad IN RE

enough to meet the test alied in that decision. Further, to COAL AN D
PP

	

~

	

PETEOLEUM

allow holders of lapsed licences to hold back and only make AcT AN D

application for revival of such licences, with the legal right Joxxso x

that such application must be successful, subject to such term s
as the Lieutenant-Governor in Council should impose, afte r
other parties had applied for the ground, would largely defea t
the primary object of the Coal and Petroleum Act as determined
by Baker v. Smart, supra, i.e ., the development of the coal and
petroleum resources of the Province, for such construction o f
said chapter 48 would virtually tie up, so long as said Ac t
remains in force, all areas of the Province held under licence a t
the time said chapter 48 was passed . When it is remembered ,
that said chapter 48 may by proclamation be extended to any Ac t
of the Provincial Legislature, the far-reaching consequences on Judgment

the development of possibly all the natural resources of the Prov-
ince become apparent. On the other hand, I think the object
of said chapter 48 is to enable the Lieutenant-Governor in
Council to assist licence-holders to carry their property durin g
the period the Act is to remain in force . This object can be
attained without interfering with the object of the Coal and
Petroleum Act as judicially determined in Baker v. Smart,

supra, by the simple expedient of licence-holders taking advan-
tage of the provisions of said chapter 48 before third partie s
acquire statutory rights to licences over the areas covered by
their licences, through compliance with the provisions of th e
statutes in that behalf.

The appeal is allowed .
Appeal allowed .
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THE BANK OF HAMILTON v . HARTERY ET AL.

Land Registry Act—Judgment—Registration in Land Registry Office—

Mortgage—Executed prior to judgment but registered after registration

of judgment—Priority—R .S .B.C. 1911, Cap. 127, Sec. 73—R.S .B .C .

1911, Cap . 79, Sec . 27.

Where a judgment is registered in the land registry office after the execu-
tion of a mortgage by the judgment debtor but before its registration ,
the judgment takes priority by virtue of section 73 of the Land

Registry Act (MCPxILLIPS, J.A. dissenting) .
Decision of CLEMENT, J. affirmed.

APPEAL by plaintiff from the decision of CLEMENT, J . (25

B.C. 150), in an action for a declaration that a certain
judgment registered in the land registry office at Kamloop s
against one J. M. Harper on the 18th of April, 1916,
and the assignment thereof to one W . N. Williams is void as
against the plaintiff by reason of the fact that the said J . M .
Harper and one A. S. McArthur executed a mortgage in favou r
of the plaintiff covering the lands in question on the 31st of
January, 1916 . The facts are fully set out in the reasons fo r
judgment of the learned trial judge .

The appeal was argued at Vancouver on the 9th of April ,
1918, before MACDONALD, C .J.A., MARTIN, Mc PHILLIPS an d
EBERTS, JJ .A.

W . C . Brown, for appellant : The contention is that section
73 of the Land Registry Act is an insuperable barrier to us ,
but in order to decide as he did, the learned trial judge had to
read into section 27 (Subsec. (1)) of the Execution Act the
word "registered ." I contend the judgment can only apply t o
the property the judgment debtor actually has, and the plaintiff ' s
interest in this case is not affected : see Jellett v. Wilkie

(1896), 26 S.C.R. 282. This was followed in Entwisle v .

Lenz & Leiser (1908), 14 B.C. 51 ; see also Yorkshire v .

Edmonds (1900), 7 B.C. 348. In this case the fee has passe d
subject to the equity of redemption, and section 104 of th e
Land Registry Act has no application . A conveyance in fee
and a conveyance by way of mortgage is the same as regard s

COURT OF
APPEA L
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BANK OF
HAMILTON

V .
HARTER Y

Statement

Argument
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the principle involved in this case . It is a question of the
interpretation of section 27 of the Execution Act . A judg-
ment creditor is not a purchaser for value but only takes subjec t
to all equities : see Eyre v . McDowell (1861), 9 H.L. Cas . 619

at p . 647 ; Beavan v. The Earl of Oxford (1856), 6 De G . M
& G . 507 .

Housser, for respondents : The parties were on an equal foot-
ing as they were both creditors of McArthur & Harper ; it
then comes down to a question of the interpretation of sectio n
73 of the Land Registry Act . The Entwisle ease can be dis-
tinguished, as here we have a mortgage only . There is no sale .
The mortgage merely creates a charge for payment of the debt ,
and the case was decided before the recent amendments to the
Land Registry Act .

Brown, in reply.

Cur. adv. volt.

1st October, 1918 .

MACDONALD, C .J.A. : I entirely agree with the learned trial
judge and with his reasons for judgment, and desire only t o
emphasize the distinction between this case and Entwisle v .
Lenz & Leiser (1908), 14 B.C . 51 ; and Jellett v. Wilkie

(1896), 26 S.C.R . 282 . In each of these cases the contest was not
between conflicting charges but between a beneficial right to th e
fee as against a charge . It is important to bear in mind, when
considering questions affected by the Land Registry Act of this MACDONALD ,

Province, that a clear line of demarcation has been drawn C .J.A•

between ownership of the fee and of a charge . Section 73 of
the Act gives priority to charges according to date of registra-
tion, not of execution .

There is no question in this appeal of priorities between th e
person to whom the property has been conveyed or assigned, an d
the person claiming a charge on the fee . In this case both
parties are chargees, the one under a judgment, the othe r
under a mortgage . They, therefore, come within the precis e
and unambiguous language of section 73 and priority of regis-
tration must prevail .

I would therefore dismiss the appeal .

COURT OF
APPEAL
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COURT OF

	

MARTIN, J.A. : This appeal raises a question of importance
APPEAL

which I have found difficult to answer to my satisfaction, bu t
1918

	

after much consideration of it I find myself unable to say tha t
oct . 1 . the conclusion reached below is erroneous. Logically, it is hard

BANK OF
to distinguish the case from the principle that may be extracte d

HAMILTON from Entwisle v . Lenz c6 Leiser (1908), 14 B .C. 51, which I

HARTERY have, if I may be permitted to say so, never considered a very
satisfactory decision (doubtless because the Full Court reverse d
my judgment) ; but for that very reason I am particularly dis-
inclined to criticize it and feel it my duty to give due effect t o
it . But, as Lord Chancellor Halsbury said in Quinn v. Lea-

them (1901), A.C. 495 at p . 506 ; 70 L.J., P.C. 76 at p . 81 :
"Every judgment must be read as applicable to the particular fact s

proved, or assumed to be proved, since the generality of the expression s
which may be found there are not intended to be expositions of the whol e
law, but governed and qualified by the particular facts of the case i n
which such expressions are to be found . The other is that a case is onl y
an authority for what it actually decides. I entirely deny that it can b e
quoted for a proposition that may seem to follow logically from it . Such
a mode of reasoning assumes that the law is necessarily a logical code ,

MARTIN, J .A. whereas every lawyer must acknowledge that the law is not always logica l
at all . "

Therefore I think Entwisle v . Lenz & Leiser, supra, "must
be read as applicable to the particular facts . involved" and no
further, and that the question at bar should be answered on th e
statute which we have before us for the first time . It is clear in
terms, and I shall only add, to what was said below, that if thi s
were a case between two "charges" of the same kind, e .g., mort-
gages, would there be any doubt as to the "priority" that ough t
to be declared? If so, what doubt should there be as betwee n
charges of a different kind? This construction gives effect a t
least to the unmistakable language of the Legislature, and i f
any other hidden meaning is contained therein the Legislatur e
should declare it, but not this Court .

The appeal, I think, should be dismissed .

MCPHILLIns, J .A. : With great respect to the learned tria l
judge, I find myself entirely unable to accept the view arrived

MOraILlars, at in the judgment under appeal, namely, that section 73 of the
J.A .

Land Registry Act (R .S.B.C. 1911, Cap. 127) is in itself con-
clusive of the subject-matter of the action, and that that section
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is operative to give priority of position to the respondents, i .e., COURT OF
APPEAL

that the judgment creditors under the registered judgment have

	

--
priority to the admittedly prior mortgage, but subsequently

	

191 8

registered mortgage, of the judgment debtors to the appellant Oct . 1 .

Bank. The action cannot be looked at as one only to settle
BANK OF

priorities ; it is one claiming that the judgment constitutes a HAMILTON

cloud on the title of the appellant, a cloud upon the title to HARTERY

lands previously to the registration of the judgment granted and
conveyed by way of mortgage to the appellant . It becomes
necessary in the inquiry to consider what the nature of , the
charge is, when a judgment is registered under the provision s
of the Land Registry Act . To determine- this, we turn t o
section 27 (1) of the Execution Act, R .S.B.C. 1911, Cap.
79, and we find that it is "from the time of registering
the same the said judgment shall form a lien and charge
on all the lands of the judgment debtor in the several lan d
registry districts in which such judgment is registered, in th e
same manner as if charged in writing by the judgment debtor
under his hand and seal ."

Now, the judgment was registered on the 18th of April ,
1916, and the mortgage was executed in the month of Marc h
—between the 10th and 16th of March, 1916—as found by
the learned trial judge, so that on the 18th of April, 1916, the
judgment creditors could not then charge in writing, under

MCPHILLIPS,
their hands and seals, lands already granted and conveyed by

	

J .A .

way of mortgage to the appellant : see Jellett v. Wilkie (1896) ,
26 S.C.R. 282, Sir Henry Strong, C .J. at pp. 290-91 ; and
Yorkshire v. Edmonds (1900), 7 B .C. 348, McCoLL, C .J. at
pp. 351, 352 .

It is true that section 73 (R .S.B.C. 1911, Cap. 127) raises
some difficulty in applying the legal principles that govern in
the matter, but with close analysis, it occurs to me the difficulty
disappears . To arrive at this conclusion, it is instructive to
refer to the language of Sir Henry Strong, C.J. in Jellett v.

Wilkie, supra, upon the point of what rights and remedies th e
judgment creditors really have : see the language of the learned
Chief Justice at p. 290 .

Has section 73 (Cap . 127, R.S.B.C. 1911) "abrogated the
principle" ? In fact, can it be said to be operative or effective
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COVET OF at all in determining the question? And it is to be remembere d
APPEAL

that the statute was in like terms when Yorkshire v . Edmonds,

1918

	

supra, was decided. In my opinion, the whole statute law
Oct. 1 . has to be read together and section 73 cannot be held to be

BANK OF
applicable . And to spew its inapplicability it is only necessary

HAMILTON to note that the section is dealing with charges created inde -

HARTERY pendent of statute— "the charges shall as between themselves
have priority according to the dates at which the application s
respectively were made and not according to the dates of th e
creation of the estates or interests ." Now, in the case of th e
judgment in question, the obtaining of the judgment was no t
the creation of any estate or interest ; no estate or interest wa s
created until the registration was effected and then by force
of the statute (Execution Act, R.S.B.C. 1911, Cap. 79, Sec.
27 (1)) the judgment constituted a charge on the lands of th e
judgment creditors ; but can it be said that a charge was create d
on lands already conveyed by way of mortgage ? To arrive at
this conclusion one must be constrained by intractable statut e
law, as it is in denial of all true principles of law and of natura l
justice : see Lord Moulton in Loke Yew v. Port Swettenham

Rubber Company, Limited (1913), A.C. 491 at pp . 504-5 :
"Indeed the duty of the Court to rectify the register in proper cases i s

all the more imperative because of the absoluteness of the effect of th e

registration if the register be not rectified	 The Court can orde r

him to do his duty just as much in a country where registration is corn -

the register or the correction of existing entries it can order the necessar y
acts to be done accordingly . "

The present case is not the case of a purchaser for valu e
and not until registration is there a charge—no transfe r
of the legal estate in the lands is effectuated, as in th e
case of the mortgage to the appellant . Also see Lamont, J.A.
in Boulter-Waugh & Co ., Ltd. v. Phillips (1918), 3 W.W.R.
27 at pp . 33, 35 and 37 (Saskatchewan Court of Appeal) .

Proceeding from this premise, it will be seen that in York -

shire v. Edmonds, supra, although legislation in similar term s
to section 73 of the Land Registry Act now relied on was exist-
ent, being section 41 of the Land Registry Act then in forc e
(R.S.B.C. 1897, Cap. 111), and was pressed as being absolutel y
determinative of the point—the exact point arising upon thi s

MCPHILLIPS,
J.A .

	

pulsory as in any other country, and if that duty includes fresh entries in
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did not affect the Company's mortgage before its registration no question

	

R' 'HARTER Y
of priority in the proper sense of the term could arise as between them ."

Here we have the same situation, and this decision of Chie f
Justice McCoLL was of the year 1900, and has remaine d
unchallenged for now eighteen years . Further, in the interim

we have had Entwisle v. Lenz & Leiser (1908), 14 B .C. 51, a
decision of the then Full Court, to the same effect ; although i t
is to be noted that the section then standing similar to sectio n
73, being section 53 of the Land Registry Act, B .C. Stats . 1906 ,
Cap. 23, was apparently not referred to, and this fact give s
colour for what may be said to have been a well-understood view
of the law since the decision in Yorkshire v. Edmonds, supra—

that the point now so strongly pressed was untenable . The head -
note in the Entwisle case in part reads as follows :

"That the Judgments Act gives the judgment creditor only a right t o
register against the interest in lands possessed by the judgment debtor ;
and that in this case the debtor, having conveyed the land to plaintiff s o
long before the execution creditors' judgment was obtained, was a dr y
trustee of the land for plaintiff."

The governing statute now as to the effect of a judgment MCPHILLIPS,
J .A .

when registered is the Execution Act, R .S.B.C. 1911, Cap. 79,
and the statute law for all purposes in the consideration of thi s
appeal is the same as that under consideration in the Entwisl e

case .
Then it may be said that in the present action it is not th e

question of priorities in the books of the land registry—it ma y
well be that the registrar will be called upon to state th e
priorities in giving out certificates as to the state of the titl e
as appearing upon the books, but there is no express legislatio n
in section 73 giving any greater right to the judgment credito r
than that given under the provisions of the Execution Act . It
is under the provisions of the Execution Act that the judgment
creditor must assert and substantiate his right to a charge, an d
it is plainly evident, unless section 73 is conclusive upon th e

appeal—yet we find the Chief Justice, that eminent judge, COURT
O F

McCoLL, C.J., at pp. 351-2, refusing to give effect to the con-

	

—
APPEA

tention in the following words :

	

191 8

"I have given repeated consideration to the arguments strongly pressed

	

Oct. 1 .
by the Bank founded upon the words of the sections of the Land Registr y
Act applicable, but in my judgment the Company must succeed on the BANK of

short ground that as the registration of the Bank's judgment admittedly HAMILTON
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COURT OF point, as held by the learned trial judge, that the charge of th e
APPEAL
—

	

respondent is superseded by that of the appellant : see York -
1918

	

shire v. Edmonds and Entwisle v. Lenz & Leiser, supra.
Oct. 1 .

	

In my opinion section 73 is merely a provision for the guid -
BANK OF ance of the registrar, but cannot have the effect of destroying

HAMILTON the title of prior equitable owners . It cannot be thought, nor
HARTERY was it the intention of the Legislature to interfere in this wa y

with the well-known "broad rule of justice" : see Sir Henry
Strong, C. J., in Jellett v. Wilkie (1896), 26 S .C.R. 282 at p .
290. Finally, that which fully sets the point at issue at rest ,
in my opinion, is section 34 of the Land Registry Act, R .S.B.C .
1911, Cap . 127, as amended by B .C. Stats . 1913,.Cap. 36 ,
Sec. 12, which is the enacting provision as to the effect of th e
registration of a charge . That section reads as follows :

"The registered owner of a charge shall be deemed prima facie to be
entitled to the estate or interest in respect of which he is registered,
subject only to such registered charges as appear existing on the register,
and to the rights of the Crown, and he shall be entitled to a certificat e
of the registration of his charge upon payment of the proper fee . "

It is plainly evident that the charge may be displaced upo n
sufficient evidence, and the evidence in the present case is con-
clusive that the prima facie statutory charge has no place as
against the previously existing mortgage of the lands in ques -
tion to the appellant, i .e ., the judgment, upon registration, then
and then only, became a lien and charge (section 73, Executio n

MCPHILLIPS, Act), but that lien and charge could only, in the language o f
J .A .

the Chief Justice of British Columbia, in the Entwisle case,
be upon "those lands in which the judgment debtor has a
real or beneficial interest ." In the present case the judgment
debtors had, previously to the time of registration of the judg-
ment, granted and conveyed the lands by way of mortgage
to the appellant . It can only be as against that interes t
which remains in the judgment debtors, the equitable right
of redemption thereof, that the judgment affects by way o f
lien and charge, and a declaration of that interest could only
be the decree of the Court upon proper proceedings being take n
to enforce the charge created by the registration of the jud o
ment, under the provisions of the Execution Act, R .S.B.C .
1911, Cap. 79, Sec . 27 et seq.

In Howard v. Miller (1915), A.C. 318, their Lordships of



XX T̀I.] BRITISH COLUMBIA REPORTS .

	

29

the Privy Council had under consideration the Land Registry COURT LF
APPEA

Act, B.C. Stats . 1906, Cap . 23, which may be said, in connection

	

—
with this appeal, to be in all its provisions the same as the 191 8

present statute. Lord Parker, in delivering the judgment of Oct. I .

their Lordships at pp . 324-5 said :
BANK OF

"The registered owner of a charge is to be deemed to be prima facie HAMILTO N

entitled to the estate or interest in respect of which he is registered, subject

	

v .
only to such registered charges as appear existing thereon and to the rights HARTERY

of the Crown (s . 29) . The certificate of title is not conclusive but only
prima facie evidence of the title of the owner of a registered charge"

The lien and charge therefore could only when registere d
affect that interest which the judgment debtors had in the lands ,
not the interest shewn in the books of the land registry office .
Note what HUNTER:, C.J.B.C. said on this point in the Entwisle
case at p . 54 :

"It will be observed that the language is `on all the lands of the judg-
ment debtor' and not all the lands registered in the name of the judgmen t
debtor. "

In this view of the matter the further language of Lor d
Parker at pp. 326, 327 and 328, in Howard v . Miller, supra, i s
apposite, as the judgment we are considering may be rightl y
likened to the agreement under consideration in that case .

It is therefore evident that it is for the Court to say wha t
the lien or charge is, and at best all the respondent can be sai d
to be entitled to by reason of the registration of the judgment i s
a declaration of the (adopting the language of Lord Parker at MOPHILLIPS,

J.A.
p . 326—Howard v. Miller, supra) " interest commensurate
with the relief which equity would give by way of specific per-
formance," and that interest could only be an interest subjec t
to the prior mortgage to the appellant . The appellant in thi s
case is entitled, in my opinion, to similar consequential relief
as that granted in the Miller case, and also to the declaration
that notwithstanding the entry on the register the appellant i s
entitled to be entered thereon as having a lien and charge i n
respect of the mortgage in priority to the judgment of th e
respondents ; the lien and charge of the respondents to be sub-
ject to the mortgage of the appellant, that is, that the registra-
tion of the judgment as it stands at present is a cloud on th e
title of the appellant and the appellant is entitled to a declaratio n
to that effect, and that all proper amendments of such registra-
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tion be made by the registrar. I am therefore of the opinio n
that the appeal should be allowed .

EBERTS, J .A. would dismiss the appeal .

Appeal dismissed, McPhillips, J.A. dissenting.

Solicitors for appellant : Ellis & Brown.

Solicitors for respondents : Williams, Walsh, McKim &

Housser.

GAVIN v . THE KETTLE VALLEY RAILWA Y
COMPANY.

Negligence—Collision—Train and motor-car—Ultimate negligence—Direc-

tion to jury .

COURT OF
APPEAL In an action for damages to a motor-car owing to a collision with a trai n

—

	

of the defendant Company through the alleged negligence of its ser -

Oct . 1 .

	

vants, the jury in answer to questions, found the defendant negligen t
owing to delay in the application of brakes, and that the driver of th e

GAVIN

	

motor-car was negligent in not keeping a proper look out. They als o
v .

	

found that after the employees of the defendant became aware tha t
KETTLE
VALLEY

	

the motor-car was in danger they could have avoided the accident b y

RY . Co. the exercise of reasonable care, and awarded the plaintiff damages .
The driver of the motor-car admitted in evidence that she saw th e
train when from 30 to 35 yards from the track and that she could

have stopped the motor in from 20 to 25 yards .

Held, on appeal, that the jury should have been asked whether the driver
of the motor-car, after she saw the train coming, could by the exercis e
of reasonable care and skill have avoided the accident, and that suc h

question not having been submitted there should be a new trial .

APPEAL from the decision of MACDONALD, J ., and the ver-
dict of a jury, in an action for damages to a motor-car owing to
the negligence of the employees of the defendant Company ,
tried at Vernon on the 26th and 27th of October, 1917 . On
the 9th of June, 1917, at about 7 o'clock in the evening, the
plaintiff 's wife was driving southerly on Winnipeg Street in

COURT OF

APPEA L

191 8

Oct. 1 .

BANK O F
HAMILTO N

V .
HARTERY

MACDONALD ,

J .

191 8

Jan . 9 .

Statement
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Penticton . She approached the defendant Company's track at MACDONALD,

about ten miles an hour. A train of the defendant's was back-

	

J .

ing down from the west at about ten miles an hour and a brake-

	

191 8

man at the back of the car saw the motor-car when it was about Jan. 9 .

60 feet from the track, the back of the train being at the time
COURT OF

about 60 feet from the crossing . He thought the motor-car APPEAL

would stop, but when about 20 feet from the crossing, realizing Oct . 1 .
there was danger, he shouted to the driver of the motor-car to
stop and at the same time signalled to the engineer to stop the GAVIN

v .
train. The motor-car continued on and stalled in the middle of KETTLE

the track, when the train was about 15 feet away. The train R

VALLEY

Y . Co .
struck the motor-car and carried it about 25 feet, when it turne d
over. Mrs. Gavin admitted she saw the train when she wa s
about 30 to 35 feet away from the track, and that she could have
stopped the motor-car in from 20 to 25 feet . The question s
put to the jury, and the answers, were as follow :

"(1) Was the damage to the plaintiff's automobile caused by the negli-
gence of the defendant? Yes .

"(2) If so, in what did such negligence consist? In delaying th e
application of brakes.

"(3) Could the driver of the automobile by the exercise of reasonable statement
care have avoided the accident? Yes .

"(4) If she might, in what respect was such driver negligent? In not
exercising sufficient watchfulness by looking to the right as well as t o
the left.

"(5) If after the employees of defendant became aware or ought (if
they had exercised reasonable care) to have become aware that the auto -
mobile was in danger of being injured, could they have prevented such
injury by the exercise of reasonable care? Yes.

"(6) If so, in what manner or by what means could they have prevente d
the accident? By the speedy application of brakes .

"(7) Amount of damages? $1,485 . "

A. H. MacNeill, K.C., for plaintiff.
C. B. Macneill, K.C., for defendant .

9th January, 1918 .
MACDONALD, J . : This action was tried at Vernon, with a

special jury . It was adjourned for argument, as to the judg-
ment that should be entered upon the following questions, and

MACDONALD,answers thereto [already set out in statement] .
J .

It appears that, on the 9th of June, 1917, plaintiff's motor-ca r
was being driven on Winnipeg Street, in the town of Penticton ,
in charge of his wife, Alice Gavin, and at the intersection of
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MACDONALD, such street with the line of the defendant's railway, the motor -J .
car was struck, and practically destroyed, by a train of the

1918

	

defendant which was moving backwards towards the station .
Jan. 9. Plaintiff contends that defendant is to blame for the collision .

COURT OF There were certain requirements, with which the defendant
APPEAL should comply at the point in question . The speed and pre-

Oct . 1 . cautions to be observed, with respect to a train nearing a cross-
ing in a city or town, are regulated by the Railway Act, and

GAVIN then there are the following specific provisions in the Act, whic h
v .

KETTLE would govern a train, operating as this one was, at the time ,
VALLE Y
RY. co . viz . : section 276 of the Railway Act (R .S.C . 1906, Cap. 37

"Whenever in any city, town or village, any train is passing over o r
along a highway at rail-level, and is not headed by an engine moving for-
ward in the ordinary manner, the company shall station on that part o f
the train, or of the tender, if that is in front, which is then foremost, a
person° who shall warn persons standing on, or crossing, or about to cross
the track of such railway	

The grounds of negligence, as outlined at the trial by th e
plaintiff's counsel, and to all of which I endeavoured to draw
the attention of the jury, did not urge any breach of thes e
requisites . The jury was requested to find any or all acts o f
negligence on the part of the Company causing the accident .
There was, however, only one ground of negligence so foun d
by the jury, viz . : as to the delay in applying the brakes prio r
to the collision. It is evident, from the view taken of th e

MACDONALD, matter by the jury, that Mrs . Gavin created a dangerous situa-J .
tion, by neglecting, when approaching the railway crossing, to
look to the right as well as to the left . There was no fault found
by the jury on the part of the defendant Company up to th e
time when this dangerous situation arose. Those in charge
of the train had a right to presume that the occupant of th e
approaching motor-car would stop it, before reaching the rail -
way track. A brakeman was in the rear of the train, accordin g
to law, to warn persons ; but, under ordinary circumstances, h e
would not expect that he would be required to stop the train ,
either to allow the motor-car to cross the track ahead of th e
train or to prevent a collision, through it either being stalled o r
stopped on the track . He might expect, as frequently occurs ,
that the car might be driven up, close to the track, and then
stopped to allow the train to pass . Mrs. Gavin was clearly at
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fault, and the jury so found. It is a matter of common sense, MACDO
J

NALD,

that she should have looked both ways before attempting to cross —
the railway. There is abundance of authority to support this

	

191 8

statement, as to her duty ; suffice to quote Channell, B . in Jan. 9.

Stubley v . The London and North Western Railway Co . COURT or

(1865), L .R. 1 Ex. 13 at pp. 19-20 as follows :

	

APPEA L

	

"Passengers crossing the rails are bound to exercise ordinary and reason-

	

-
able care for their own safety, and to look this way and that to see if

	

°et . 1 .

danger is to be apprehended ."
GAVIN

	

The question then is, whether, notwithstanding the negli-

	

v.

gence of Mrs. Gavin, the plaintiff can succeed,

	

°

	

VAon the strength KETTLE
T .T.Fy

of the answers given by the jury to the 5th and 6th questions . Rr . Co .

It is contended that, I will not be interfering with this findin g
of the jury, if I should hold that it is a case of joint negligence ,
and that, in such event, the defendant would not be liable .
This contention prevailed, in appeal, in Rice v. Toronto .R . W.

Co . (1910), 22 O.L.R. 446, where the questions were similar
to those answered by the jury in this case . It was there foun d
that the speed of the street-car was excessive, but that the
deceased was negligent in not looking for an approaching car .
It was held that the speed of the car and the neglect of th e
approaching pedestrian jointly contributed to the accident .
Boyd, C. at p. 449, said :

"The primary and ultimate negligence of the defendants is one and th e
same (excessive speed) . There is no evidence of other negligence than
that of excessive speed, which occasioned and was the direct cause of the MACDONALD,

injury . But that negligence was concurrent with the negligence of th e
deceased ; and in cases of joint negligence of plaintiff and defendant ther e
can be no recovery for the plaintiff, according to well-settled rules o f
English law . "

British Columbia Electric Railway Company, Limited v.

Loach (1916), 1 A.C . 719 was cited on behalf of plaintiff ; but
I do not think that it is of assistance in the present case . There
the brake was defective, and this prevented the speed of the
street-car being controlled and reduced. This distinctio n
between the facts in the Loach case, and those existing in a some-
what similar case, was fully discussed by Lamont, J., in a very
interesting and fully considered judgment, in Smith v. Regina

(1917), 1 W.W.R. 1444 . It was pointed out that the
motorman, in such latter case, had good brakes, but the street -
car had attained too great a speed to allow the motorman to

3
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stop the car, and avoid the accident. He did not possess the
present ability to do so, and was not prevented by any act o f
his employers, such as a defective brake . The initial negli-
gence of running at an excessive speed was still continuing and
conducing to the disaster. Here, no primary negligence i s
found on the part of the defendant, so that the sole point fo r
consideration is, whether the ultimate negligence of the brake -
man creates liability, or is it attached or joined to the neglec t
of Mrs. Gavin, so as to prevent the plaintiff from recovering ?
If the former conclusion be reached, and the defendant held
liable, it may mean, if the Rice case be followed, that a railway
company, properly operating its train and complying with statu-
tory requirements (especially as to not exceeding a certain
limit of speed through a town), might be in a worse positio n
than if it were running at an excessive and illegal rate of speed,
and collided with a motor-car, the occupant of which had not
taken any precautions in nearing the crossing, to look out fo r
an approaching train . There would, in that event, be join t
negligence and no liability. The contrary result would follow,
as to liability, if such train were being operated within th e
speed limit allowed by law, and, as in the present case, a failur e
occurred on the part of an employee in failing to stop the train
in time to avoid a collision with a person, carelessly attempting
to cross a railway track without taking reasonable precautions .
Still, there is no doubt that any one who becomes in a dangerou s
position, even through his own neglect, is entitled to deman d
from others ordinary care, at least . to avoid an injury. The
point worthy of consideration in this connection is, whether, a t
the time of the collision, both acts of negligence were stil l
operating, and conducing towards the accident, so as to con-
stitute joint negligence. Even if the motor-ear was eithe r
stopped, or stalled, on the railway track for an appreciabl e
time ls'fors the collision, might it not be fairly contended tha t
the carel~ s- t - of Mrs. Gavin was still operative, in a sense .
While her n elect might be said to be quiescent and not active,
still it was assisting towards bringing about the accident . The
effect, however, of the finding of the jury is that Barge, even
with such a dangerous condition suddenly created through
negligence, might, by the exercise of reasonable care, have pre-

MACDONALD ,
J .

191 8

.Tan . 9 .

COURT O F

APPEAL

Oct . 1 .

GAVIN

V .
KETTLE

VALLEY
RY . Co .

MACDONALD,
J .
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vented the injury to the automobile . They considered that he MACDONALD ,

J.
should have more speedily applied the brakes, and thus stoppe d
the train. In Rice v. Toronto R.W. Co., supra, Mr. Justice 191 8

Middleton, at p . 451, thus refers to the duty of a motorman, as Jan . 9 .

follows : COURT OF
"Upon the danger of the deceased, occasioned by his negligence, it is APPEAL

true, becoming apparent to the motorman, it then became his duty to take
all reasonable steps to avoid, if possible, the impending accident . If the

	

Oct . 1 .
motorman neglected to discharge this duty, or was unable effectually to
discharge it, either by reason of his own negligence, or by reason of any GAVI N

negligence of the defendants, they woulu be liable. This duty arose as soon

	

v '
KETTLE

as the peril of the deceased became apparent to the motorman, or should VALLTy
have become apparent to a reasonably careful man in his position, and Ry . Co.
quite independent of any `original negligence .' The duty to be ready t o
meet such an emergency always existed . "

The judgment, however, of the Court in that case was unani-
mous in reversing the judgment of the trial judge founded upo n
findings similar to those in this case. I have already referred
to the fact that the judgment turned upon the excess of speed ,
being a continuing neglect and jointly conducing with the neg-
Iect of the deceased to bring about the accident . Columbia

Bithulithic Limited v. British Columbia Electric Rway. Co.

(1917), 55 S .C.R. 1, it is contended by the plaintiff, assists him.
The facts, however, in that case were the same as those in the
Loach case, supra. It was the same accident, and the defendan t
was held liable under the same circumstances . It might be
argued that such judgment goes so far as to affect and destroy MACDO~ALO ,

J .
the decisions in Smith v. Regina and Rice v. Toronto R.W. Co . ,

supra. Even if these cases are not considered to be thus over-
ruled, they do not prove of material assistance in arriving at a
conclusion herein, if the findings of the jury, as to not applying
the brakes in time, be fully accepted .

Morrison v. The Dominion Iron & Steel Co ., Ltd. (1911) ,
45 X.S. 466 was cited as an authority outlining the dut y
of a person about to cross a railway, and that the drive r
of a train might expect from such person due care, and tha t
he would stop before reaching the track . In this case, how-
ever, the finding of the jury did not go far enough to reliev e
the plaintiff from the contributory negligence of his wife, an d
a different result would have followed, had the findings been
similar to those in the present case . Thi8 is indicated by Mr.
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MACDONALD, Justice Graham, in delivering the judgment of the Court, a t
J .

pp.471-2 :
1918

	

"If the jury had found that the defendant's servants could have effectuall y

Jan. 9.

	

brought the train to a standstill in time, after they had notice that th e
	 plaintiff was about to commit the act of negligence she did commit, tha t

COURT OF would have been a different thing, but they found only that the acciden t
APPEAL

		

could have been avoided if the driver had stopped the train when he firs t
saw the team ; and this as I have already said, he was not obliged to do .

Oct . 1 . He could not possibly have stopped the train in time after he saw tha t
she was coming along without pulling up at the first track she came to,

GAVIN

	

and without looking out for him or for approaching trains . "v .
KETTLE

	

In City of Calgary v . Harnovis (1913), 26 W.L.R. 565
VALLEY
RY. Co . facts were disclosed very similar to those here presented, an d

Mr. Justice Duff deals with the judgment of the trial judge
as follows :

"The view of the learned trial judge was that, although the respondent s
were in fault to such a degree as would have debarred them from recover-
ing had it not been for the conduct of the motorman after their negligenc e
became apparent, yet (in the circumstances of this case), as the motorman
could have avoided the consequences of the respondents' negligence afte r
he became aware of it, the plaintiffs were entitled to recover . In a word ,
the decisive negligence was found by him to have been that of the motor-
man. I agree with this view, and I should dismiss the appeal with costs . "

I feel myself, however, in the same position, with respect t o
cases cited, as Mr . Justice Garrow in Dart v. Toronto R. Co.

(1912), 8 D.L.R. 121 at p . 124, where he says :
"Under the circumstances, where so much depends upon the actual facts ,

not much assistance can be got 	 from decided cases . "
MACDONALD, It should not be overlooked, that the neglect of the defendants ,

J .

in the majority of these cases, was that of a motorman of an
electric-car, who would have his car in much better control tha n
a brakeman on the rear end of a railway train. Such motor-
man would also be accustomed to stop his car frequently a t
crossings and other points. I think the jury placed the car e
to be exercised by Barge, the brakeman, on rather a high
standard. The degree of care required, under circumstance s
of this nature, where a dangerous situation has been create d
through neglect, is set forth as follows in H.M.S. Sans Parei l

(1900), P . 267 at p . 288 :
"It is not the rule that those who have to meet the negligence of the

plaintiff have to act up to counsels of perfection . The very words of the
rule, `ordinary care and prudence,' assume a margin of deviation fro m
counsels of perfection, and I should require to consider some time befor e
I came to the conclusion that, having regard to the short space of time
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that elapsed and the difficult circumstances in which the navigating MACDONALD,

lieutenant was placed by the misconduct of the tug and tow, the eon-

	

J .

sequences of their misconduct could have been avoided by ordinary car e

and prudence on his part ."

	

191 8

While I entertain this opinion with respect to the matter, I Jan . 9 .

do not think I should, as a trial judge, interfere with the find- COURT OF

ings of the jury. I should not hold, either, that it was a case APPEAL

of " joint negligence" or that the jury, as reasonable men, could Oct . 1 .

not come to a conclusion on the evidence, that Barge either
became aware, or ought to have become aware, that the auto- GAVIN

v.
mobile was in danger of being injured, and he did not exercise KETTLE

reasonable care, so as to prevent the accident . The ju ry, in
VALLE Y
RY . Co .

effect, found that the "decisive negligence " was that of th e
brakeman ; that he had the present ability to avoid the accident MACDONALD,

J.and failed to do so .
There should, therefore, be judgment entered for the plaintiff

for $1,485 and costs.

From this judgment the defendant appealed . The appea l
was argued at Vancouver on the 23rd of April, 1918, befor e
MACDONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIPS and,
EBERTS, JJ.A .

Davis, $.C., for appellant : The evidence shews Mrs . Gavin
had a very limited knowledge of motor driving. We say the
jury have not considered the questions put to them, nor take n
a proper view of the questions, and there was misdirection .
Even if there were negligence on the part of the defendant, th e
accident was clearly the result of the joint negligence of both
parties . She did not look for danger when about to cross th e
track and stalled her car on the track. Both were equally Argument

guilty of ultimate negligence. The principles set out in Davies

v. Mann (1842), 10 M. & W. 546 should be considered i n
regard to this case : see also Rice v. Toronto R.W. Co . (1910) ,
22 O.L.R. 446. It is a matter of law in comparing a train an d
a motor-car . The most reliable evidence is that the train was 1 5
feet away when the motor-car stalled on the track. It was
then beyond the brakeman ' s power to stop the train in time .
The finding that the engineer was negligent in not makin g
a speedy application of the brakes is perverse . The most
important factor is that the brakeman had a right to assume



Cur. adv. cult .

1st October, 1918 .

M.AcDoNALD, C .J.A . : The jury found the defendant negli -
gent "in delaying the application of brakes" ; that the plaintiff' s
wife, the driver of the automobile, was guilty of contributor y
negligence "in not exercising sufficient watchfulness by lookin g
to the right as well as to the left" ; but that the defendant ' s
servants could nevertheless have prevented the occurrence "by
the speedy application of the brakes ." Mrs. Gavin, plaintiff ' s

MACDONALD,
C.J .A . wife, admits that she actually saw the train coining when sh e

was yet 30 to 35 feet away from the railway tracks ; she also
stated that she could . stop her car at the rate she was then
driving, namely, ten miles an hour, in a distance of from 2 0

to 25 feet .
The jury's findings exclude negligence on defendant 's part

other than that expressly found as above set forth .

38
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MACDONALD, that the car would stop, and the judge should have told the jur y
J.

so . The most important question to put was whether ther e
1918

	

was joint negligence, i .e ., whether by her using ordinary care
Jan. 9. she could have avoided the accident. The real point in

COURT OF
the case must be brought before the jury, and when it is not ,

APPEAL non-direction becomes misdirection .

oct. 1 .

		

1 •• MacNeill, K .C., for respondent: : My contention is, the
whole facts were fully dealt with in the charge, and the evidenc e

GAVI N
v

	

supports the charge . On the question of ultimate negligence see
1{ETTLE Banbury v. City of Regina (1917), 10 Sask. L.R . 297 ; 21 Can .
VALLEY

RY . co . Ry . ~ Cas. 285 ; City of Calgary v . Ilarnovis (1913), 48 S.C.R .

494. When counsel refrains from asking the judge to submit
a question to the jury, a new trial will not be granted on th e
ground of non-direction, because the question was not put t o
the jury : see Waterland v. Greenwood (1901), 8 B.C . 396 .

As to what a trainman should expect from travellers on the roa d
see Morrison v . The Dominion Iron cf. Steel Co ., Ltd. (1911) ,

Argument 45 N.S. 466 .
Davis, in reply : Davies v. lfann (1842), 1 .0 M. & W. 546

is the only case that applies . The jury should have been tol d
the brakeman was entitled to assume the motor-car would stop .
and the answer to question 5 is perverse .
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The brakeman saw the approaching automobile in time, as MACDONALD,

the jury found, to have stopped the train before reaching the

	

J .

point of impact with the plaintiff's car. The train was moving 191 8

at about the same rate of speed as the , automobile, namely, ten Jan. 9 .

miles an hour. The brakeman expected, with good reason, I
COURT of

think, that the driver of the automobile would stop before APPEAL

reaching the track, but when this reasonable expectation was
Oct . 1 .

disappointed, he made some efforts to avoid the collision, but 	
failed. The negligence of the plaintiff's wife, as found by GAv=N

the jury, was her neglect to look for the approaching train . KETTLE

That negligence was displaced the moment she actually saw VALLEY
PeY . CO .

the train. If thereafter, by the exercise of reasonable care and
skill, she could have stopped her car before reaching the rail-
way track, then I think the plaintiff was not entitled to succeed
in this action .

While the jury were asked whether, when defendant' s
employees became aware that the automobile was in danger ,
they could, by the exercise of reasonable care, have avoide d
collision with it, yet they were not asked a like question in
respect of the plaintiff's wife, nor were they instructed to con-
sider whether or not, after she actually saw the train coming ,
she could, by the exercise of reasonable care and skill, hav e
avoided injury. The obligation was mutual. It was just as
much the duty of the driver of the automobile to take reasonable

MACDONALD ,care to avoid the collision after she became aware of the danger c .s ,A .
as it was the duty of the defendant's servants to do likewise ,
but as the case was left to the jury, though the obligation o f
defendant was submitted, that of Mrs . Gavin was ignored .
While no objection in this connection was taken by defend -
ant's counsel at the trial, yet it was the duty of the learned
judge to leave the issues to the jury with proper and complet e
directions on the law, and as to the evidence applicable to such
issues : Supreme Court Act, Sec. 55. This duty has been
emphasized in the recent decision of the Supreme Court of Can-
ada in Ashwell v. Canadian Financiers (not yet reported) . The
said section also authorized an appeal, notwithstanding counsel's
failure to take objection at the trial. I have, therefore, n o
doubt as to the propriety of ordering a new trial. Mrs. Gavin' s
evidence alone puts that beyond question. Damaging as is her
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evidence to the plaintiff's case, I do not think it necessarily con-
clusive against him . I think it must go back to a jury to dra w
the proper inferences from the whole of the evidence .

MARTIN, J .A. : There should, I think, be a new trial herein .
The case is very much on the line at best, and for a time I
inclined to the opinion that the answer of the jury to the fift h
and sixth questions, finding the defendant guilty of ultimate
negligence, could not reasonably be supported. But I think it
safer to order that there should be a new trial, and when that
takes place a direction to the jury as to the common-sense dut y
of persons crossing railway tracks and the reasonable anticipa-
tion of employees in charge of trains should be given in accord-
ance with the judgment of the Supreme Court of Nova Scoti a
in Morrison v . The Dominion Iron & Steel Co., Ltd . (1911), 45

N.S . 466 . If that direction had been given, as requested, b y
the learned trial judge, I think the case would not be before us .
There can, of course, be no difference in the standard of effi-
ciency in driving cars between men and women ; their responsi-
bilities and obligations for negligent conduct do not differ with
their sex. The appeal should be allowed with costs, the costs
of the first trial to abide the result of the second .

aALJAER'

	

GALLIIIER, J .A. : I agree in ordering a new trial.

McPIIILLIPS, J.A. : In my opinion a new trial should be
directed. The action was one for damages to a motor-car ; the
motor-car was being driven by the wife of the plaintiff alon g
Winnipeg Street in the City of Penticton, and the collision took
place between the motor-car and a passenger train of the appel-
lant, at the intersection of Winnipeg Street with the line o f
railway at a level crossing. The questions as put to the jur y

MCPHILLIPS,
J .A .

		

and the answers thereto were as follows : [already set out in
statement . ]

Upon an analysis of the evidence, it is clear to me that th e
only case that the plaintiff has made out is one of joint negli-
gence, and the answer to the fifth question is perverse . I can
only explain it by the view that the jury were of the opinio n
that if the servants of the Railway Company had applied th e
brakes when the plaintiff was first seen, the accident would no t

MACDONALD ,
J.

191 8

Jan. 9.

COURT O F
APPEAL

Oct . 1 .

GAVIN

V .
FETTLE
VALLEY

RY . Co .

MARTIN, J .A .
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have taken place, but that was not the duty of the employees MACDONALD,

and servants of the Railway Company in charge of the train .
The railway was entitled to the right of way. It is true that

	

191 8

would not entitle the running down of the motor-car, but it Jan. 9 .

was reasonable and right to expect that the motor-car would COURT OF

not be driven upon the railway track under the circumstances APPEAL

then existing, with an oncoming train plainly to be seen . Oct . 1 .

Nevertheless, the unexpected happened, that which was beyond
all reason happened, a motor-car being driven quite slowly, GAvix

advanced upon the railway track and stopped there . The facts KETTLE
VAT LEY

attendant upon the accident were graphically

	

Y. C oand, I think, well
KY.	 Co

.
explained by Mr. White, the clerk of the Nicola Hotel, a witnes s
for the defence, whose evidence would appear to be very clearly
and fairly given .

It is plainly evident that there was nothing to reasonabl y
advise the servants of the Railway Company that the motor-ca r
would not be pulled up and stopped before reaching the railwa y
track. The situation created by the negligence of the lad y
driving the car, of inevitable accident, was only present when
the train was within fifteen feet of the crossing ; there is no
evidence whatever warranting the jury, who must decide th e
fact reasonably, to say that at some earlier stage the brake s
should have been applied, although it is evident that the trai n
was proceeding slowly and was under reasonable control . In
view of all the circumstances, however, if the case is capable

mop}
A e'

of being viewed as one of joint negligence, then a question
similar to question 5 should have been submitted to th e
jury having relation to the conduct of the lady driving the
motor-car, i .e ., could she have avoided the accident when it wa s
apparent to her that the train was not about to stop? Thi s
must have been apparent to her, and she was proceeding at such
a slow pace that it was plainly evident that it was within her
power to have stopped and not gone upon the track . This i s
demonstrated by the fact that the motor-car came to a stop
between the rails. Upon what principle of law can it b e
postulated that there is liability when both parties are equall y
to blame ? If the facts may be said to establish that position ,
and that is the most favourable view in which the case for th e
plaintiff can be put . And then upon which party shall the
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MACnoNALD, liability be imposed? It is against common sense, of course ,

- that a Court of Law should in such a case impose any liability .
1918

	

It is necessary and incumbent upon the plaintiff in the action
Jan . 9 . to discharge the onus, and the case must be proved, that is, th e

COURT OF
jury must come "to a sensible conclusion" (Kleinwort, Sons,

APPEAL and Co. v. Dunlop Rubber Company (1907), 23 T.L.R. 696,

oct . 1 .-

	

Lord Loreburn, L.C. at p . 697) .

Upon the facts as adduced at the trial, it is as reasonable t o
say (in fact, more reasonable, in my view) that the driver o f

KETTLE the motor-car could have avoided the accident, when the immi-
VALLE T
Rs. Co . pence of peril was present, as the brakeman of the train, an d

the jury should have been asked that question .
In the present case there is no question of excessive spee d

or defective brakes, the salient elements in British Columbia

Electric Railway v. Loach (1915), S5 L.J ., P.C . 23 . The state-
ment of fact as appearing in the head-note of the case is in th e
following terms :

"A person attempted to cross a level crossing without taking reasonable
precautions to see that the line was clear, and was knocked down an d
killed by an approaching ear . The jury found that the car was runnin g
at an excessive speed, but could have been stopped in time to prevent th e
accident if the brake had been in proper working order . "

Lord Sumner, in delivering the jud g ment of their Lordships, a t
p . 25 exactly states the position of things . Can the judgmen t
in the present case for the plaintiff be sustained, when ther e

McPHILLIPS ,
JA . was no excessive speed and no defective brake? I would

submit not, but the contention is that ultimate negligence ha s
been found against the appellant . This, as I have endeavoured
to shew, has been merely answered to a question as to the con-
duct of the appellant, but obviously the conduct of the driver
of the motor-car has also to be considered, and if the ques-
tion were asked as applied to the conduct of the driver of th e
motor-ear it might as reasonably (in fact, with greater reason )
be answered against the driver of the motor-car. What Lord
Sumner said was this :

"Clearly if the deceased had not got on to the line he would have suffere d
no harm, in spite of the excessive speed and the defective brake, and i f
he had kept his eyes about him he would have perceived the approach o f
the car, and would have kept out of mischief . If the matter stopped there,
his administrator's action must have failed, for he would certainly hav e
been guilty of contributory negligence . Ile would have owed his death

GAVIx
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to his own fault, and whether his negligence was the sole cause or the MACDONALD,

cause jointly with the railway company's negligence would not have

	

J .

mattered ."
191 8

-Now, in view of this language, can it be successfully con -
tended that upon the facts of the present case there is liability
upon the defendant? It would seem to me that the lega l
proposition, as stated by Lord Sumner, is determinative of thi s
case ; the motor-car was being driven slowly, so slowly that Oct . 1 .

it was quite expected that it would be stopped and not pass upon
the railway track . However, when the motor-car was appar-
ently still being driven onwards with a chance that it woul d
attempt to cross the track, and this was at a distance of ten to Rv. Co.

20 feet of the point of crossing, the brakeman became alarmed ,
jumped off, and again gave the emergency signal . Previously
the same signal had been given, and the train was under contro l
and slowing down . At this time the motor-car had not com e
upon the track but was close to it, and the fear was that i t
might : the speed of the motor-car was about six miles an hou r
and the train eight to ten miles an hour . The motor-car was
stopped in the middle of the track when the oncoming train,
then slowing up, was but 15 to 20 feet away from the
point of intersection of the road and railway—the point of
impact. Then, and for the first time, was it clearly apparent
that a collision would take place, and everything had been don e
and nothing more could be done to stay the way of the train . MCPHILLIPS,

The train was almost at a standstill	 in the impact the motor-

	

J .A .

car was only carried about 25 feet . If a question had been pu t
to the jury, of the following nature, in the way of arriving a t
the ultimate IT , icr, (if any), "When the motor-car was
seen to be across the rails and upon the railway track, could th e
servants of the appellant, by the exercise of reasonable care ,
have prevented the accident ?" obviously, in my opinion, upon
a careful consideration of the evidence, but one answer coul d
be made to such a question, and it could only be in the negative ,
as, plainly, the servants of the Railway Compay had, upon thei r
part, done all that could be reasonably expected of then unde r
all the facts and circumstances as presented at the trial .

i is evident that the lady driving the car was very inexperi-
enced, and she did not look, as she should have done, in the direc -

Jan . 9 .

COURT OF
APPEA L

GAVI N
V .

KETTLE
VALLEY
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MACDONALD, tion from which the train was coming, only looking in the other
J .
_

	

direction. The contention was, on the part of the defence, that
1918

	

trees obstructed the view ; all the greater reason for extreme care .
Jan . 9 . Further, it is evident that there was no complete obstruction o f

COURT OF view, as before the motor-car could be driven up to the track, a
APPEAL clear view would be obtainable, that is, a clear view was obtain-

Oct. 1 . able before any zone of danger would be reached . The fact is,
	 that there was absolute carelessness and recklessness in drivin g

GAVIN the motor-car up to and upon the railway track—a train the n
v.

KETTLE approaching and very near at hand—and, in my opinion, al l
VALLE Y

Co . that could be done by the Railway Company's servants was don e
to avert the accident, when it was apparent that a collision wa s
inevitable . The testimony of the lady driving the motor-ca r
is that, although not at first looking in the direction from which
the train was coming, as she should have done, saw the train
when it was 30 or 35 feet away from the crossing, and whils t
the motor-car apparently was capable of being stopped, going a t
the speed it was, in 20 or 25 feet, she took 30 Aar 35 fee t
in which to stop it . I cannot see that there is any real con -
flict of testimony on the relevant evidence, but upon a plain
reading and understanding of the undisputed facts the acci -
dent was due to the fault of the driver of the motor-car . It
matters not whether her negligence "was the sole cause or th e
cause jointly with the Railway Company's negligence" (Lor d

MCPHILLIPS ,
J.A . Sumner above quoted, at p . 25) . The present case is not

within the language of Mr . Justice Anglin, which was quote d
with approval in the Loach case .

Here there was no negligence incapacitating the Railwa y
Company from taking due care, and every effort was made t o
avoid the consequences of the negligence of the driver of th e
motor-car . I would refer to a Scotch case that is, in my opinion ,
very much in point — M'Allester v. Glasgow Corporation

(1917), S.C. 430. The taxi-cab driver in that case though t
he had time to cross the tracks of the tramway, and befor e
he was clear the tram-car struck the taxi-cab . It was held that
the taxi-cab driver was guilty of contributory negligence i n
attempting to cross in front of the tram-car (Frasers v. Edin-

burgh Street Tramways Co . (1882) . 10 R. 264 ; and Macan-

drew v. Tillard (1909), S .C . 78 followed) .
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It might be that this is a case which would entitle judgment MACDONALD,
J .

being entered for the appellant (see McPhee v . Esquimalt and

	

_

Nanaimo Rway. Co . (1913), 49 S.C.R . 43 ; Duff, J . at p . 53 ; 191 8

and Winterbotham, Gurney & Co . v. Sibthorp & Cox (1918), Jan. 9.

62 Sol. Jo. 364 ; 87 L.J ., K.B . 527), but the appellant's
COURT O F

counsel has not asked that, but that a new trial be directed, APPEAL

submitting that the case is one of non-direction in that the Oct . 1 .
question of joint negligence was not left to the jury, and tha t
the jury should have been charged that the servants of the Rail- GAVIN

way Company had the right to assume that the motor-car would KETTLE

stopp and that the train had the right of way . The question of
VALLEY

RY . Co .

what is proper direction is always a matter of difficulty, ye t
there must always be a proper direction . Upon this point see
Lord Sumner, at p . 28, in the Loach case, supra.

In my opinion there was no sufficient direction upon th e
points pressed by counsel for the appellant ; in particular, upon
the question of joint negligence, and it was not passed upon by

the jury. Further, the facts advanced at the trial only admitte d
of two views thereof, either that the driver of the motor-car wa s

EBERTS, J.A. agreed in ordering a new trial .

	

EBERTS, J .A .

New trial ordered.

Solicitors for appellant : Davis & Co .

Solicitors for respondent : Martin Griffin & Co.

solely at fault, or that the accident was a combination of negli MCPHT~r.rp s ,

gence on the part of the driver of the motor-car and the servant s
of the Railway Company, and in either case the plaintiff would
fail. Shortly stated, the jury did not arrive at a "sensible con-
clusion." The jury have not in this case "come to a conclusio n
which, on the evidence, is not unreasonable" ; on the contrary,
in my view, the jury have, upon the evidence as adduced at th e
trial, come to an unreasonable conclusion, therefore the proper
course is to direct a new trial .



COURT O F
APPEAL A clause in a five-year lease gave the lessee a right of renewal for a further

period of five years "upon such terms as may be mutually agreed
1918

	

upon." There was a further provision that in the event of the renewa l

Oct . 1 .

	

not being granted the lessor should pay the lessee the cost of altera-
tions and additions made on the premises by the lessee . The lessee

P. BURNS &

	

upon going into possession made extensive alterations and additions .
Co ., LTD.

	

Upon the expiration of the term the parties failed to agree upon term s
v'

	

of renewal . In an action by the lessee to recover the cost of the
GODSON

alterations and additions he had made, it was held by the trial judge
that as the failure to come to terms of renewal was, on the evidence ,
due to the unreasonable demands of the lessor the plaintiff shoul d
recover.

Held, on appeal, per MACDONALD, C .J.A . and EBERTS, J .A . (MCPnILLIPS ,

J .A. dissenting), that the appeal should be dismissed, the failure t o
renew being due to the unreasonableness of the lessor .

Per MARTIN, J .A . : That irrespective of the element of reasonableness, th e
renewal not having been made, the lessor is liable .

A proviso in the lease that "all improvements, alterations and fixture s
constructed or made in and upon the said premises shall become the
absolute property of the lessor" does not include the tenant's trad e
fixtures .

46

GREGORY, J.

191 7

Nov. 29 .

Statement
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P. BURNS & COMPANY, LTD. v. GODSON.

Landlord and tenant — Lease — Improvements by lessee — Provision for

renewal—Terms to be mutually agreed upon—Refund by lessor in cas e

of non-renewal .

A PPEAL from the decision of GREGoR , J . in an action by a
lessee to recover a portion of moneys expended in improve-
ments and repairs which became payable under the terms
of the lease by reason of the defendant's failure to gran t
a renewal thereof .

	

Tried at Vancouver on the 18th, 1.9th
and 20th of October, 1917 . By lease of the 1st of .Feb-
ruary, 1911, the defendant leased to the plaintiff th e
premises in question for a term of five years, the plaintiff
to have the privilege „I renewing the term for a further
five years "upon such terms as might be mutually agreed
upon." The plaintiff owned the adjoining premises, and .
it was his intention to make the two premises into one for
carrying on a retail but, ht r' :s business, which entailed exten-
sive alterations .

	

It was . further provided that the lessees
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should immediately proceed with the necessary alterations to GREGORY, J .

completion, that the lessors should during the second year of the

	

191 7

term pay $5,000 to the lessees in respect of the alterations, and Nov. 29.

that in the event of the renewal of the lease not being grante d
at the expiration of the five years the lessor should pay the cost oAPPEA

Lof the improvements, not to exceed $20,000 . The total cost of
the alterations was $39,000 . The lessees gave due notice of

	

191 8

its desire to renew the lease, but the parties were unable to come Oct. 1 .

to terms and an arrangement was arrived at whereby the lessees p. BURNS &

continued in possession for an additional month with a view to co ., LTD .
v .

arriving at a settlement, but the additional month failed to GODSO N

bring the parties to terms and the lessees vacated the premises .

Lennie, for plaintiff .
1 . H . MacNeill, K.C. . for defendant .

29th November, 1917 .

Gnxoony, J . : This is an action by a lessee against his lesso r
to recover on a covenant in the lease the sum of $15,000 ,
being a portion of the moneys expended by it for altera-
tions, etc., to the demised premises, and which the plaintiff
alleges became payable under the terms of the lease by reaso n
of the failure of the defendant to grant a renewal thereof .

The defence is that the defendant was at all times ready and
willing to grant a renewal, and did in fact make such grant, an d
that in any case the plaintiff broke the contract by removing
certain fixtures which the lease required to be left, and there- GREGORY, J .

fore he cannot now recover on the covenant .
Plaintiff occupied the demised premises for the full term o f

five years and by mutual consent for one month afterwards ,
paying the stipulated rent .

The following are the material clauses of the lease, which, fo r
convenience of reference, I will number consecutively . After
the reservation of the rent, the clause proceeds :

"1. With the privilege to the lessee of renewing said term for a furthe r
term of five years from the first day of April, 1916, upon such terms as ma y
be mutually agreed upon between the parties hereto, and further upon the
lessee giving to the lessor a notice in writing of the lessee's desire to rene w
same as aforesaid which said notice shall be given at least three month s
before the expiration of the term hereby granted ." [This notice was
duly given . ]

"2. The lessee hereby covenants and agrees with the lessor to commence
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4 . In the event of a renewal of this lease not being granted for av .
GonsoN further term of five years as aforesaid, then in such case, but not other -

wise, the lessor shall pay to the lessee at the end of the term hereby
granted, the balance of the actual cost to the lessee of such alterations an d
additions over and above the said sum of five thousand dollars ($5,000) .
Provided, however, that such total cost shall not in any case exceed th e
sum of twenty thousand dollars ($20,000) . "

And after some provisions immaterial to the issue follows the
clause :

"5 . The lessee further covenants and agrees that at the expiration o f
the term hereby granted or of a renewal term of five years as hereinbefor e
provided or upon the cancellation or other termination of this lease, al l
improvements, alterations and fixtures, constructed or made or to be con-
structed or made in and upon the said premises shall become the absolut e
property of the lessor, subject to the payments on account thereof as herein-
before provided."

The plaintiff 's business is that of butchers or meat-marke t
proprietors . In accordance with the provisions of clause 2 ,

GREGORY, J .
plans and specifications for the alterations and additions wer e
duly prepared and the work carried out . The details of this
expenditure were not inquired into, the defendant admitting an
expenditure of $20,000, and the plaintiff's witness made a
general statement that it was far in excess of that amount, th e
figures, I think, were $39,000 odd . These alterations and addi-
tions were left in the building by the plaintiff when it vacated
the premises .

In addition to the above alterations, etc ., the plaintiff
expended about $4,500 fitting up the interior of the ground floor
with fixtures and fittings, including marble-topped counters ,
glass cases, cash and accountant's offices, etc ., and a further
sum of $3,700 in installing a cold storage and small heatin g
plant, and by the removal of most of these $8,000 odd worth
of fixtures the defendant contends the plaintiff has broken hi s

GREGORY, J . forthwith and to continue until completion such alterations to the front ,
and such alterations and additions to the interior of the building hereby

	

1917

	

demised as in the opinion of the lessee shall be necessary for the require -
Nov. 29. ments of its business ; provided, however, that the plans and specification s
	 of any such alterations or additions shall first be submitted to and approve d

COURT OF by the lessor."

	

APPEAL

	

"3 . The said lessor agrees with the lessee to pay to the lessee during
the second year of the term hereby granted the sum of five thousand dollar s

1918 ($5,000) which sum shall be accepted by the lessee in full of all claim s

	

Oct. 1 .

	

or demands of the lessee against the lessor for any and all alteration s
hereafter made to the building by the lessee as aforesaid ." [The lesso r

P . BURNS & paid the money . ]
CO . . LTD .
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contract and cannot now recover on it . It is unnecessary to go
into details of these fixtures, for all of them that were removed
were, I think, tenant's trade fixtures, and in the absence of an y
agreement, would have been removable at any time during the
term. Mr. MacNeill, although he advances some argumen t
against this view, seems to be of the same opinion, for in hi s
argument he says : "After all, it is a question of the construc-
tion of the lease ." These fixtures were removed openly, an d
the defendant, who seems to have been constantly around th e
premises, never raised any objection, and on the 29th of Apri l
he sent Mr. Breeze to inspect the place, and he made no objec-
tion although the machinery had then been removed . No
objection seems to have been raised until the suit was launched .

Many cases were cited to skew that the agreement for a
renewal was so uncertain that it was in fact illusory and coul d
not be enforced, the parties failing to mutually agree, and there -
fore it was urged the whole of clause 4 should be omitted fro m
consideration. I am inclined to agree that it is illusory, bu t
I cannot agree that for that reason the balance of the claus e
cannot be enforced . If taken with the rest of the agreemen t
its meaning is clear and certain, nor should the defendant b e
allowed to take advantage of it when the failure to mutually
agree was, I think, his own fault . He was most unreasonable,
and, in my opinion, never accepted the reasonable suggestion o f
a reference to arbitration : see the remarks of Lord Blackburn
in Mackay v . Dick (1881), 6 App. Cas. 251 at p . 263 ; see also
Sprague v. Booth (1909), A.C. 576 ; and Briggs v. Newswan-

der (1902), 32 S.C.R. 405 .
The defendant, I am convinced, did not want to renew th e

lease . His memory proved rather treacherous, and he clearly ,
when he first gave his evidence, forgot that while the plaintiff
was using every effort to obtain a renewal he was negotiatin g
with a third party (Pantages) and finally concluded a mos t
advantageous agreement . His letter of the 28th of April ,
is not a renewal of the lease as is now claimed . It was delivered
only three days before the extended time expired ; it proposed
terms which had already been refused ; the plaintiff to hi s
knowledge had already made other arrangements and ha d
installed other plans in his premises adjoining . The plaintiff

4

GREGORY, J .

191 7

Nov. 29.

COURT OF
APPEA L

191 8

Oct. 1 .

P. BuRxs &
Co ., LTD .

v .
GODSON

GREGORY, J.
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GREGORY, J . had to have all arrangements made before his lease or its exten -
1917

	

sion of 30 days was on the eve of actually expiring, other -
Nov. 29 . wise his business, if not ruined, would have been most seriousl y

impaired. Unless the language of the lease makes it clear that

APPEAL it is so, I cannot think the defendant can keep the plaintiff i n
suspense, watch him make arrangements for new premises whic h

Oct . 1 .	 and then at the last moment say in effect : Now I will give you
P . BURNS & a lease on your own terms, which are reasonable, but I kno w

Co ., LTD.

v

	

you cannot in the eircmnstances accept it ; still if you do not, I
GODSON am relieved from any obligation to pay you the $15,000 I

promised. If he wants to take advantage of the indefinitenes s
of his own contract, he must act in a reasonable manner as well
as the plaintiff.

The action is based on clause 4 . It was strongly urged on
behalf of the defendant that that clause does not mean that the
money is payable in case the parties cannot mutually agree o n
the terms of the lease, but that it is only payable in case a leas e
is not granted, and as long as Godson is willing to grant a lease ,
no matter what rent he asks, he is excused from paying if
plaintiff will not accept such lease . I do not know why he
should confine his argument to the question of rent, which i s
only one of the terms of the lease, and clause 1 provides tha t
the renewal is to be for five years upon such terms as may be

GREGORY, J . mutually agreed upon . The mutual agreement is not confine d
to rent alone . Such an interpretation is, I think, impossible,
and it would entirely omit from consideration the words "a s
aforesaid" in clause 4, which, to my mind, clearly refers to the
mutual agreement required by clause 1, which says :

.

	

. the privilege of renewing	 for a further term of five
years	 upon such terms," etc . ,

all in one clause.
The defendant further urges that by virtue of clause 5 th e

plaintiff was prohibited from removing any fixtures, etc ., what-
ever from the building—even tenant 's trade fixtures. I was
not referred to any cases, but it was argued that the claus e
could not refer to tenant's fixtures as, if the intention was tha t
they could be taken but not the others, there was no neces-
sity to contract at all about the matter, as that would be th e

1918 it certainly was justified in thinking it would have to obtain,
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position of the parties in law without any contract . But in GREGORY, J .

Bishop v. Elliott (1855), 11 Ex. 113, Coleridge, J ., in

	

191 7

delivering the judgment of the Court of Exchequer Chamber, Nov. 29 .

at p. 122 said such an argument was of little weight, and he
states his reasons therefor . That case, like the present, was gP AL
one on the interpretation of a lease, to ascertain whether certai n
fixtures were included in the language of the lease or not .

	

191 8

It seems to me clear that the words " improvements, altera- Oct. 1 .

tions and fixtures" refer to the alterations, etc ., described in P. BuBNS &

clause 2, which were not removed and which were set out and CO ., LTD `
described in the plans and specifications. It would be a great GODSO N

hardship to hold otherwise, unless the meaning is clear .
Taking the lease as a whole, I do not think any such interpre-
tation as the defendant contends for should be put upon it : see GREGORY, J .

Lambourn v . McLellan (1903), 2 Ch. 268 ; and Mounts

Limited v. Hudson Brothers Limited (1911), 105 L .T. 400 ,
referred to by plaintiff's counsel .

There will be judgment for the plaintiff for $15,000 .

From this judgment the defendant appealed . The appeal
was argued at Vancouver on the 8th of April, 1918, befor e
MACDONALD, C.J.A., MARTIN, MCPHILLIPS and EBERTS, JJ.A.

A . H. MacNeill, K.C., for appellant : We say the clause in
the lease upon which the plaintiff relies is wholly illusory .
There is no provision for arbitration to provide for a reasonabl e
arrangement for renewal : see Briggs v. Newswander (1901), 8
B.C. 402, in which the cases are collected on the question .

Lennie, for respondent : The improvements made by th e
plaintiff on the premises in fact cost $39,000 . The defendant
is not penalized by the judgment . It is a case of money returned
which was legitimately spent . The improvements were all Argument

pulled down and the Pantages Theatre was built on the prem-
ises . The learned trial judge found the defendant was unrea-
sonable in his demands during negotiations for renewal of th e
lease, and there is evidence to support the finding . There is
nothing illusory as to the renewal clause . In the event of
their not coming to terms the lessor was to pay $15,000 .

MacNeill, in reply .
Cur. adv. vull .
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GREGORY, J.

	

1st October, 1918 .

1917

	

MACDONALD, C .J.A . : There are two questions involved in the

Nov . 2s .
appeal . The one relates to the construction of the 4th clause of
	 the lease, the other to the construction of the 5th clause . The

COURT OF fourth clause provided that "in the event of a renewal of thi s
APPEA L
_ lease "not being granted" the lessor should pay the lessee a su m
1918

	

of money to recoup the lessee the costs of certain alterations t o
oct . 1 . be made by him in the demised premises. By the first clause

p . BURNS & of the lease the lessee was given the right of renewal "on suc h
Co., LTD. terms as might be mutually agreed upon between the parties . "
GODSON If it were sought to enforce this as a covenant, or to recove r

damages from the lessor for failure to renew by reason of th e
terms not being agreed upon, the lessee, in my opinion, woul d
fail ; but that is not what is sought in this action. What is
sought is the fulfilment of the lessor's promise that if the
renewal were not brought about he would pay to the lessee a sum
which is now admitted to be $15,000. What does this promise
mean? A renewal could only be granted if the parties came t o
an agreement upon its terms . If they should agree, then no
sum was payable . If they failed to agree, the only inference,
I think, is that the said sum should be paid to the lessee to com-
pensate him for the improvements he had made in the lessor' s
property . That the lessee bona fide endeavoured to bring about
an agreement on reasonable terms cannot, in my opinion, b e

MACDONALD, doubted, and the learned judge has so found .
C .J.A.

In these circumstances, the only sensible interpretation whic h
I am able to give to the fourth clause is that given to it in the
Court below.

I am also of opinion that the learned judge has come to th e
right conclusion on the construction of the 5th clause, read i n
the light of the evidence. The lessee was authorized to mak e
extensive alterations and additions to the demised premises. By
said clause it was provided that :

"All improvements, alterations and fixtures constructed or made or t o
be constructed or made,"

by the lessee should, at the end of the term, or extended term ,
become the property of the lessor . The lessor 's contention i s
that the tenant's trade fixtures fall within the above stipula-
tion. I do not think so. The improvements and alterations
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referred to are obviously the "alterations to the front" and GREGORY, J.

"such alterations and additions" to the- interior as the lessee, by

	

191 7

the second clause of the lease, was authorized to make, and "fix- Nov. 29 .

tares" must, I think, be read ejusdem generis with the preced-
ing words interpreted in the sense which they bear in the con- oA PEALF
text .

I would dismiss the appeal .

	

191 8

Oct . 1 .

MARTIN, J.A. : While it is true that the prospects of a later p.
Buxxs &

contract for renewal of the lease, "upon such terms as may be Co., LTV.

mutually agreed upon between the parties," may in general

	

"'GODSON

fairly be termed illusory under the first covenant, there is no
"illusion" under the fourth covenant in the existing contract a s
to what will happen if that mutual agreement is not arrived at ,
because the fourth goes on to provide that "in the event o f
a renewal of this lease not being granted for a further term of
five years as aforesaid then in such case, but not otherwise ,
the lessor shall pay to the lessee" the actual cost of certain
alterations and additions to the demised premises, such cost not
to exceed $20,000 . These ascertained and precautionary con-
sequences (not in any sense a penalty) of the failure to arriv e
at the hoped-for mutual agreement are thus definitely fixed an d
determined by a specific covenant and require no further
"mutual agreement" to implement them, and they are entirel y
independent of the original hoped-for mutual agreement to

MARTIN, J.A .
renew. This will appear still clearer, beyond dispute I think ,
if the lease had provided briefly that if the parties failed t o
come to an agreement (which necessarily must be "mutual") t o
renew, then the lessor was to have the option of electing to have
the premises restored to their original condition or to be pai d
the sum of $1,000 . Now it is perfectly clear that there is
nothing illusory about the landlord's right to take the benefit s
of such election, and how is the case altered in principle, if . a s
here, the tenant benefits by the failure to renew ? This cas e
comes within the express terms of the covenant, because no
renewal has in fact been "granted," and whether the failure t o
grant is attributable to the rapacity of the landlord or the unrea-
sonableness of the tenant makes no difference, for the landlor d
must pay according to the covenant. The learned judge below
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GREGORY, J. did find that the failure to agree was the fault of the landlor d

	

1917

	

and that he was "most unreasonable" in g his demands, but the

Nov . 29 . element of "reasonableness" has nothing to do with the question ,
in my opinion, and I am dealing with the matter on the assump-
tion that both parties were reasonably inclined. The veryAPPEAL

APPE

nature of the first covenant put it in the power of either part y

	

1918

	

to prevent "mutual agreement" by insisting upon unreasonabl e
Oct . 1 . terms, but that is one of the chances that had to be taken whe n_

P . BURNS & failure to agree was provided for by the fourth covenant ; it
Co., LTD. comes down to a simple matter of business : will it pay the land-
GODSON lord to meet the terms of the tenant or not, exorbitant thoug h

they may be ? It would, if, e .g ., he could let to another tenant
at a greatly increased rent ; it would or might not in other cir-
cumstances. The landlord's question at the worst will alway s

MARTIN, J .A.
be : will it pay me better to grant the tenant a renewal, even on
his own harsh terms, or refuse him on mine ? Shall I pay hi m
the stipulated $20,000, and yet get a profit of $50,000 on a new
long lease from a new tenant, John Doe, who wishes to rent the
premises? There is no illusion here. The appeal should be
dismissed.

McPHILLIPS, J .A . : In my opinion this appeal is in exceed-
ing small compass, and the appeal should be allowed . The sole
question for disposition is, whether there was an enforceabl e
contract for renewal of the lease for a further term of five years,
in the absence of terms, i .e ., the rental not being agreed upon,
and as to this the words as contained in the lease are "upon such
terms as may be mutually agreed upon between the partie s
hereto." Damages were sued for and allowed upon the basi s
that there was a breach of contract by the appellant, in th e
failure to grant a renewal of the lease and that by reason thereof
the respondent was entitled by way of damages to the sum o f
$15,000. There was no contest that this would be the correc t
sum to be allowed if the . right of action existed.

The material clauses of the lease are referred to in the judg-
ment of the learned trial judge .

The action really hinges upon clause 4 as above set forth .
Now the evidence is conclusive that the parties, the appellan t
and respondent, did not agree upon the terms of renewal .

MCPHILLIPS,

S .A .
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To repeat, what was agreed was a renewal "upon such GREGORY, J ,

terms as may be mutually agreed upon between the parties

	

191 7

hereto" (a notice was to be given—there was some contest
Nov. 29 .

on this point as to whether effectually given, but I assume —
for the purposes of my judgment that it was effectually COURT OF

APPEAL
given) . Failing mutual agreement, how can it be contended

	

—
that there has been any breach of contract?

	

It is only

	

191 8

necessary to consider what mutually means, to see at once Oct. 1 .

that when the parties could not come to a common agree- p. BURNS &

ment it cannot be said that there was any contract, and if no Co., LTD .

v .
contract, it follows there can be no breach entitling damages GODSON

being assessed . The respondent unquestionably took the ris k
under the form of the instrument that there would be join t
action and common agreement as to the terms of the renewal .

It is quite evident from the evidence that earnest endeavours
were made to come to an agreement ; there is not a scintilla o f
evidence that I can see which would import that the appellan t
was not desirous of coming to terms, but it is patent that th e
respondent was insistent upon terms drastic in nature, in fact ,
a rental at $500 per month as against $1,000 a month as pro-
vided for in the lease for the original term .' The appellant
asked $850 per month to 1916, and for the balance of th e
renewed term $1,000 per month . This was refused. Finally,
though, the appellant was agreeable to accept only $500 per `cPH,LIPS ,

month for the renewed term (this was on the 28th of April ,
1916) but the respondent refused, and the contention is that i t
was then too late, as the respondent had made other arrange-
ments . This offer, it is to be noted, was made before th e
respondent had vacated the premises and within the mont h
following the expiry of the term, when the respondent was
holding over for a month at a rental of $850 a month . In my
opinion, the appellant did all that could reasonably be aske d
for under the circumstances, but after all that is of no import-
ance. The matter here is the determination of the legal proposi-
tion, was there a contract enforceable in its nature, and if s o
has there been a breach thereof ? I have no hesitation i n
answering in the negative. With great respect to the learned
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GREGORY, J . trial judge, I am entirely unable to accept the view that a right
1917

	

of action was shewn to exist .
Nov . 29 .

		

In Chitty on Contracts, 16th Ed., at p. 82, we find this
statement :

COURT OF
APPEAL

		

"So in order to constitute a valid verbal or written agreement, th e
parties must express themselves in . such terms that it can be ascertaine d

1918

	

to a reasonable degree of certainty what they mean ; and if they do not ,

Oct . 1 .

	

the agreement will be void (see Cooper v . Hood (1858), 28 L.J ., Ch . 212 ;
	 Uuthing v . Lynn (1831), 2 B . & Ad . 232 ; Pearce v . Watts (1875), L .R.

P. BURNS & 20 Eq. 492) ."
Co. . LTD .

	

How can it be said that there was an agreement in th e
v .

GODSON present case, when admittedly the terms were not agreed to ?
Here the rental, unquestionably the most important item o f
the terms to be agreed upon, was not agreed upon . At p. 59 8
of Chitty on Contracts, 16th Ed ., we find this further state-
ment :

"In two cases (Taylor v. Brewer (1813), 1 M. & S. 290 ; Roberts v .
Smith (1859), 4 H. & N. 315, in which both Martin and Bramwell, BB .
appeared to disapprove of Bryant v . Flight (1839), 5 M. & W. 114) ,
however, service for remuneration to be fixed by the employer has bee n
held to give no right of action against the employer . "

It is clear beyond peradventure, to my mind, that upon th e
facts of the present case, there was no concluded contract, an d
I do not consider it necessary to further canvass in detail th e
evidence or refer to further authorities upon the point, other
than to refer to Loftus v. Roberts (1902), 18 T .L.R. 532, a

MCPHILLIPS,
J .A . decision of the Court of Appeal which is decisive upon the point .

There the agreement sought to be established was one of employ-
ment of an actress "at a west-end salary to be mutually arrange d
between us." During the argument of the appeal the followin g
observation was made to counsel for the appellant :

"Lord Justice Vaughan Williams .—A agrees to take a house for on e
year, and at the end of that year the tenancy is to be continued at a ren t
to be agreed upon . Is the latter clause a contract ?

"Mr . Dickens .—Clearly not . "

At pp. 534-535 the judgment of the Court is set forth .
It is incontrovertibly borne in upon my mind that the presen t

case is not one of a concluded contract giving a right of action.

But it is further contended, although really not elaborated i n
argument nor were any authorities cited, that clause 4 is an
independent agreement and quite apart from the question of
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there having been no mutual agreement as to a renewal of GREGORY, J.

the lease, the $15,000 as allowed by the learned trial judge is

	

191 7

properly allowable. Now, as I have viewed the matter, until Nov . 29 .

there was a mutual agreement there was no contract for a

The mutual agreement was a condition precedent ; that is, both Oct. 1 .

parties had to come to a mutual agreement, but they did not . P. BURNS &

It is only when the provisions are independent that the breach Co
.,U LTn.

of one of them brings about a cause of action to the other party GODSON

for damages ; in the present case, it had to be a concurrence of
minds, but that did not take place. Yet it is insisted upo n
that there is a right of action. Can it be for a moment deemed
to have been the intention that if, for instance, the lessee ha d
offered $1 a month for the premises for the renewal period, tha t
the lease would have to be granted, otherwise the $15,000 would
have to be paid ? This would seem to me to be against al l
common sense, with great respect to all contrary opinions .
Upon a plain reading of clause 4 of the lease, it is patent tha t
it would only be on default in the giving of the renewal of th e
lease, after mutual agreement, as not until then would there b e
a contract, that an action could be brought for the cost of the
alterations and additions, as in the clause is provided. That

renewal lease. In the language of Vaughan

	

L.J., in COURTO FWilliams,

	

APPEAL

the case last cited, "until they had mutually agreed . . . there
was no contract on which an action could be brought ."

	

191 8

the clause is linked up with the mutuality of agreement is clear . MCPAILLIPS ,

It is only necessary to note the first words of the clause : "In
the event of a renewal of this lease not being granted for a fur-
ther term of five years as aforesaid," meaning, unquestionably ,
"not being granted" alter mutual agreement come to . In truth,
what the respondent is contending for is a right of action as i f
clause 4 had read, instead of "not being granted," "not being
claimed or desired," but it was claimed and desired and notic e
given under clause 1 claiming the right to a renewal, and th e
learned trial judge so found . The situation then is, that th e
renewal being claimed, the default in not mutually agreeing
is the default of both parties, i.e ., there is no contract. Admit-
tedly a renewal lease at the lessee 's own terms only, would b e
accepted. This is wholly unreasonable and could not have been
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GREGORY, J . the intention of the parties . To show the intention, when all

	

1917

	

the facts are looked at, it is clear that the lessor was not to be

Nov. 29 . under the requirement to pay any further sum than the $5,00 0
as provided in clause 3 in respect of alterations and additions,

PEaO
F save "in the event of a renewal of this lease not being granted

for a further term of five years as aforesaid, then in such cas e

	

1918

	

but not otherwise the lessor shall pay 	 " This provision
oct . 1 . is quite understandable, as the further alterations and additions ,

P. BURNS & i .e ., over the $5,000, may not have been of any value to the lesso r
Co ., LTD . at all .

	

Clause 3 indicates that nothing more than $5,00 0
v .

GODSON was to be paid ; and clause 5 further indicates this. Clause
4 undoubtedly is a payment only enforceable if there i s
failure to grant a renewal after the terms in pursuance o f
clause 1 had been mutually agreed upon. No doubt, wha t
the lessee desired was an option, but it is unthinkable that
the lessor ever intended to agree that at the expiration o f
the original term he could be required to pay a sum a s
great as $20,000 for alterations and additions which woul d
most likely be of no value whatever to him, and the lesse e
would be able to bring this about by unreasonable demands a s
to terms for the renewal lease . There is no evidence that ther e
has been any consideration whatever received by the lessor con-
sequent upon these further alterations and additions ; in fact ,
there is evidence that the premises were later torn down and a

MCPHILLIPS,

J .A . theatre erected . In my opinion, applying the law to the leasea
under consideration, no right of action can be successfully main-
tained upon this ground, i .e ., that clause 4 amounts to an inde-
pendent agreement. A great many eases might be referred to ,
but I do not propose to advert to them or discuss them, save i n
one or two instances. The principles of law which govern ar e
dealt with in Halsbury's Laws of England, Vol . 7, pp. 434, 435
and 436 ; in Bryant v. Beattie (1838), 5 Scott 751, Tindal ,
C.J. at pp. 765-6 made use of language fitting, in my opinion,
to apply to the present case :

"It would be contrary to every principle of law to hold the defendant
[lessee] to be entitled to take advantage of the non-performance of a
condition which nothing but his own default has prevented the plaintiff
[lessor] from performing. "

Then it is to be remembered that the lessor was in the end
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willing to grant the renewal lease at the lessee's own suggested GREGORY,

terms, and there has not been any refusal to `grant a renewal 191 7

lease upon the part of the lessor but a refusal to accept a renewal Nov. 29 .

lease upon the part of the lessee : see Bramwell, B. in White v .

Beeton (1861), 30 L.J., Ex. 373 at pp. 376, 377 .

	

COURT of
APPEAL

	

In the present case the lessee took the risk of coming to terms

	

191 8
with the lessor, but the terms were not come to . Then what is

Oct.' .
the position ? Upon this point I would refer to the language
of the Lord Chancellor (Lord Westbury) in Roberts v. Brett P . BuRNs &

Co ., Tiro .
(1865), 34 L .J., C.P. 241 at p . 245 ; and Lord Chelmsford

	

v .

at p. 248 .

	

GODSON

Obviously what was provided for was this : a mutual agree-
ment being come to as to the terms of the renewal lease, then i f
there was a breach and the renewal lease not granted, the stipu-
lated damages for the breach as contained in clause 4 would b e
payable.

The determination as to whether the mutual agreement wa s
a condition precedent, depending here as it does on the construc-
tion of a written contract, is a question of law for the Court t o
decide : George D. Emery Company v. Wells (1906), A .C .
515. The lessor in the present case could only grant a lease ,
after the mutual agreement as to the terms were come to, an d
that event not having happened, how can there be a breach ?
And the promise was that "in the event of a renewal of this McPH

J
TLL
A

IPS ,

lease not being granted for a further term of five years as afore-
said, then and in such case but not otherwise the lessor shal l
pay	 " It cannot be said to be a promise independent
of the mutual agreement having been come to ; the stipulation
is fundamental and without a mutual agreement being come to ,
there is no breach as there is no contract, and the Court canno t
make it a contract . It is not a question of reasonableness o r
unreasonableness, further, it is not an independent promise ; the
mutual agreement lies at the root, and without that, clause 4
is unenforceable . It is idle to contend here that the contrac t
is divisible ; the very clause itself rebuts this in the plaines t
terms. I have not been able to turn to a precise case upon the
point, but it rather reminds one of what that eminent jurist
Lord Macnaghten once said, "the plainer a proposition is the
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harder it often is to find judicial authority for it ." I cannot
persuade myself that we have before us a contract enforceabl e
in its nature ; in truth, there is no contract, and it follows tha t
there cannot be liquidated or other damages flowing from that
which is non-existent . I would therefore allow the appeal .

EBERTS, J.A . would dismiss the appeal .

Appeal dismissed, McPhillips, J.A. dissenting .

Solicitor for appellant : A. H. MacNeill .

Solicitors for respondent : Lennie, Clark & Hooper .

EVANS ET AL. v . CORPORATION OF THE DISTRICT

OF SOUTH VANCOUVER, AND THE CORPORA-

TION OF THE TOWNSHIP OF RICHMOND .

Negligence—Municipal corporation—Drawbridge—Duties in respect to—

Drowning through open draw—Liability—R .S.B .C . 1911, Cap. 82.

In an action for damages under the Families Compensation Act against
two adjoining municipalities (divided by the centre line of the Frase r
River) owing to the death of a passenger in a jitney which fell from
a bridge over the Fraser River when the draw was open, the jur y
found that the two corporations and the jitney driver were equall y
liable . No action was brought against the jitney driver and i t
appeared the bridge was built by the Government, one of the muni-
cipalities paying for a portion of the cost and taking over its contro l
and maintenance upon its completion . The protection afforded vehicles
was, a light in the middle of the drawbridge that appeared red along
the bridge when the draw was open, also light iron gates on the bridg e
at each side, 20 feet from the draw, these gates being closed whe n
the draw was open . The jitney broke through the iron gate and
went over the end into the river . The trial judge gave judgment
against the municipality in control of the bridge but dismissed it a s
against the other .
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Held, on appeal, per MACDONALD, C.J.A ., and MARTIN, J .A., that no negli -
gence had been proven against the municipality and the appeal shoul d
be allowed .

Per MCPHILLIPS and EBERTS, JJ .A . : That the appeal should be dismissed .
The Court being equally divided, the appeal was dismissed .

APPEAL by the Township of Richmond from the decision o f
CLEMENT, J ., of the 11th of <Ianuary, 1918, in an action agains t
the District of South Vancouver and the Township of Rich-
mond, brought by the husband and children of Annie Evan s

under the Families Compensation Act for damages for the los s

of the said Annie Evans, who was drowned when an automobile
in which she was travelling fell from the Fraser Avenue bridg e
into the Fraser River owing to the draw being open . The
plaintiff, Muriel Mary Evans, who was a passenger on the auto -
mobile, also claimed damages for personal injuries. About
6.30 in the evening of the 11th of November, 1916, Mrs . Evans

and her two daughters boarded a jitney that was coming north
towards the bridge spanning the north arm of the Fraser River .
It was a clear moonlight evening. The drawbridge was a one-
hundred-and-fifty-foot span, and a light was in the middle of

the span which shelved red along the bridge line when the span
was open. A gate on the bridge, about 20 feet from the span ,

was closed when the draw was open. The jitney, which was
filled with passengers, while going at from 10 to 15 miles a n
hour, broke through the gate and went over the edge into the
river. Mrs. Evans and her older daughter were drowned, the
younger being saved . From the evidence it appeared the gate
was first seen from the jitney when about 20 feet away, but n o
one appears to have seen the red light which was in the middl e

of the draw beyond the open space, and about 95 feet from th e
gate. The middle of the stream was the dividing line between
the Municipality of Richmond to the south and the Municipalit y
of South Vancouver to the north . The bridge was built by the
Government under arrangement with the Municipality of Rich-
mond, whereby the Municipality paid $20,000 towards the cos t
of construction, and after its completion the Municipalit y
took control and provided the cost of maintenance. The
jury found negligence and that both Municipalities and th e
jitney driver were equally responsible, fixing the damages at
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$5,000 ($1,000 for the father, $1,500 for the son, and $2,50 0
for the girl) . The trial judge gave judgment against the Muni-
cipality of Richmond but dismissed the action as against Sout h
Vancouver . The Municipality of Richmond appealed.

The appeal was argued at Vancouver on the 11th and 12t h
of April, 1918, before MACDONALD, C .J.A., MARTIN, MC-

PIIILLIPS and EBERTS, JJ.A .

Martin, K.C., for appellant : The bridge was built by
the Government. There is no alternative plea that Rich-
mond alone was in control of the bridge, and it has not bee n
found that Richmond alone operated the bridge. The Muni-
cipality passed a by-law under which they paid $20,000 to assist
in the construction of the bridge, and then took it over . They
must get within section 338 of the Municipal Act (B .C: Stats .
1914, Cap. 52) to make us liable. We did not build the
bridge. There was evidence of joint operation improperl y
admitted, but that should be discarded by the Court of Appeal :
see Jacker v. The International Cable Company (Limited )

(1888), 5 T.L.R. 13. The statute says if two municipalities
join in building a bridge they are liable, etc. It is a purely
statutory liability. In the case of Victoria Corporation v .

Patterson (1899), A.C. 615, they overlooked a by-law . They
cannot make us liable without first shewing the bridge i s
within the Municipality, and there is no proof of the boundaries
of the two Municipalities . We do not come within Borough of

Bathurst v. Macpherson (1879), 4 App . Cas . 256. The learned
trial judge should have withdrawn the case from the jury . We
are not bound to have the best system. The evidence is that
the system was not a bad one, although it might have been better :
see Albo v. Great Northern Railway Co . (1912), 17 B .C. 226 .

A. D. Taylor, K .C., for respondent : As to the light, there i s
negligence in two respects, firstly, the red light is not seen until
the draw has turned to an angle of 45 degrees and, secondly ,
the danger point is reached 75 feet before you arrive at
the light . The draw is about 150 feet in length, and there
should have been a red light at both ends . The light in the
middle of the bridge is not sufficient . As to liability and
responsibility for public safety see Newberry v . Bristol Tram-
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way and Carriage Company (Limited) (1912), 29 T .L.R. 177 ; COURT F
APPEAL

The

	

"Bernina"

	

(1888),

	

13

	

App .

	

Cas .

	

1 ;

	

Mathews

	

v . —

London Street Tramways Company

	

(1888),

	

5

	

T.L.R .

	

3 ; 191 8

Manley v. St. Helens Canal and Railway Company (1858), Oct . 1 .

2 H. & N. 840 .

	

We shewed at the trial that Richmond paid EVANS

SOUTH

maintained and operated it . As to costs payable to a successful VANCOUVER

defendant see Bullock v . London General Omnibus Company Towxsxrn

(1907), 1 K.B . 264 ; Besterman v. British Motor Cab Com-

	

of

pany, Limited (1914), 3 K.B. 181 .

	

RICHMOND

Martin, in reply.

	

Cur, adv. volt .

1st October, 1918 .

MACDONALD, C .J.A. : I am of the opinion that no negligenc e
has been proven against the appellants, and that therefore th e
appeal should be allowed .

This being so, it becomes unnecessary to consider the other
questions involved in the appeal . The driver of the car had
driven a jitney on the highway crossing this bridge daily for a
period of three years . He was therefore well acquainted with
the draw, the light and the gates . The lantern suspended above
the middle of the bridge shed a red light down the highway whe n
the bridge was closed to highway traffic, which could be seen,
by persons approaching the bridge, at a distance of two or thre e
miles . The light was a single light in a lantern having red MACDONALD,

.J .A .
and green lenses . The lantern served for the highway as wel l
as for shipping .

When the bridge was swung open to navigation, the red lense s
faced the highway and the green the water . When the span
was open to highway traffic the green lenses faced the highway
and the reds the water . In addition to the light there were
gates on the highway, some distance back from the span, which
were closed when the bridge was closed to highway traffic.

On the evening in question the gates were closed . The span
was open to navigation and the red light was shining down th e
highway. Sometime before the jitney reached the bridge th e
red light faced the highway. Notwithstanding this fact th e
driver drove on heedlessly, crashed through the closed gates, an d
plunged his car into the river, causing the death of the passenge r

one-h of e cost of construction of the bridge, and afterward slf V.
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COURT OF whom the respondent represents . If the action had been brought
APPEAL

by the representative of the driver, who was also killed, con -
1918

	

tributory negligence would have been a complete defence . That
Oct . 1 . may not be a defence to the action of this respondent, since th e
EVANS person whom he represents may not have been negligent or guilt y

v . of want of care in the premises . But, be this as it may, unless
it can be said that the defendants were negligent, and that tha t
negligence caused the disaster, the question of contributor y
negligence does not arise .

It was argued that the system of warning adopted by th e
lighting of the bridge in the manner above specified would not
be effective while the bridge was being swung open or was bein g
closed . This may be quite true, and had the span been i n
course of turning while the jitney was approaching the bridge,
the jury must have considered that circumstance, but when th e
evidence is clear and uncontradicted that the jitney was a long

MACDONALD ,
C .J.A. distance away when the span was being turned, and that th e

light was in position for a considerable time before the vehicl e
came to the span, or even to the approach to the bridge, the
defect suggested can have no bearing upon the case. To suc-
ceed the respondent would have to prove, not a negligent syste m
of warning under all conditions, but that the system was negli-
gently insufficient to meet the circumstances of this case . I
would allow the appeal .

MARTIN, J .A. : Apart from all other defences raised, ther e
was no evidence, in my opinion, on which the jury could reason -
ably have found the appellant guilty of negligence. The light
was adequate beyond question in the case of any driver of a
motor-car taking proper precautions, and I am quite unable t o
see how more could be reasonably expected in the case of the
gate, which, I note, was far from being of that almost gossame r
description which was urged upon us . The evidence s pew s
that it was made of iron pipe, over an inch in diameter, an d
"good strong wire, " bolted to a post, and the two parts of i t
when shut were fastened together in the centre by a "good strong
chain." It had been sufficient, at least, to save a motor-truc k
which ran into it, and split one of the posts, from disaster ,
though at that time the gate was only ten and a half feet fro m

SOUTH
VANCOUVER

AND

TOWNSHIP
OF

RICHMON D

MARTIN, J.A.
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the brink of the aperture, whereas at the time of this acciden t
it had been moved ten feet further back. I feel constrained to
add that it is much to be regretted that the learned judge
repeatedly refused to submit questions to the jury in a case like
this, which is eminently one in which that usual and prope r
course should have been taken : see the cases collected on this
point in my recent judgment in Howard v. B.C. Electric By .

Co. [(1918), 3 W.W.R. 409] . The appeal, I think, should b e
allowed .

65
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McPHILLIYS, J .A . : The action was one brought under th e
provisions of the Families Compensation Act . The decease d
Annie Evans, who was a passenger in an automobile, fell int o
the Fraser River and was drowned owing to the draw of th e
Fraser Avenue bridge being open at the time the automobil e
reached the bridge, the driver thereof being evidently unable t o
check the way of the automobile. The action was brought for
the benefit of the husband and children of the deceased . The
verdict of the special jury was a general verdict, finding th e
defendants as well as the driver of the automobile negligent .
The action was not brought against the driver of the automobile ,
and the finding of negligence against him may be disregarded ,
unless it can be said that his negligence disentitles the plaintiff s
to succeed, and no contention of that kind would appear to b e
advanced . The point is not taken in the notice of appeal nor MCPHILLIPS,

J.A.
is it tenable upon the facts . The appellants must be held bound
by the course of the trial, and when the jury brought in thei r
verdict no exception was taken that admits of any questio n
arising upon this point at this stage . The general verdict as
found by the special jury specifically finds that the defendants,
both the Corporations, were guilty of negligence . Upon motion
made for judgment by the plaintiff upon the findings of the
jury, the Corporation of the District of South Vancouver wa s
dismissed from the action, it appearing that the bridge in ques-
tion was not within its corporate jurisdiction, and the agree-
ment as between the defendants for the cost and main-
tenance of the bridge was of no force and effect owing to
the necessary provisions for the change of boundaries as
provided for in the South Vancouver City Incorporation Act

5
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COURT OF (B .C . Stats. 1910, Cap . 78) not having, in pursuanc e
APPEAL

- thereof, been brought into effect, and there is no cross-appeal
1918 upon the part of the plaintiffs asking judgment to be entere d

Oct . 1 . against the Corporation of the District of South Vancouver .
EVANS So that that Corporation may be dismissed from consideration,

SOUTH
save that the appellants contend that the action as launche d

VANcouvER was one of joint negligence as against both Corporations, an d
AND

TowxsxlP that no judgment can now be maintained as against the on e

	

of

	

remaining, namely, the Corporation of the Township of Rich -
RICHMOND

mond. Any such contention, in my opinion, is without force .
The negligence found is negligence as against both, and if sus-
tainable as against the Corporation of the Township of Rich-
mond, that the Corporation of the District of South Vancouve r
has escaped liability is no effective answer, nor does it dispos e
of the liability that the verdict imposes upon the Corporatio n
of the Township of Richmond (see Bullock v. London General

Omnibus Co. (1906), 76 L.J., K.B. 127, Collins, M.R. at p.
131) .

Considerable argument has been addressed to the point tha t
it has not been sufficiently shewn that the bridge in questio n
and the place of accident were within the corporate limits or
within the jurisdiction of the Corporation of the Township o f
Richmond. In my opinion, this defence is not open upon th e
pleadings, and if I were wrong in this, the evidence, in m y

McPaILLIPS ,

	

J .A .

	

opinion, is sufficient to establish that the scene of the accident
was within the Corporation limits . Further, the course of the
trial and the defence generally throughout was not, that th e
bridge was not within the corporate limits, that it was not th e
bridge of the Corporation of the Township of Richmond, bu t
that it was maintained and operated in a proper manner and
without negligence, and that the negligence was the negligenc e
of the plaintiffs or the negligence of the driver of the automobile ,
which negligence the plaintiffs were chargeable with and thereb y
were disentitled io recover ; that in any case the draw of th e
bridge was open at the time, and open at a time with such safe -
guards as to lights and barriers, that the Corporation of th e
Township of Richmond should be excused from all liability ;
that the causation of the accident was alone the negligence o f
the driver of the automobile, it being driven at an immoderate
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rate of speed without proper and sufficient brakes and without COURT O P
APPEAL

notice being taken of the red light and gates, and the bridg e
tender's signals. All these defences were passed upon by the

	

191 &

special jury and evidence was led to support the contention Oct . 1 .

that the Corporation of the Township of Richmond was without EVANS

negligence, but notwithstanding this, the finding is that negli- gouT H

Bence was present and if it be that upon the facts there was VANCOUVER
AND

evidence sufficient to admit of the question being passed upon TOWNSHIP

by the tribunal called upon to try the issues, the verdict must
RICHMON D

stand, unless some error in law has taken place . Counsel for
the appellant has attempted to submit that it is a case of no
evidence whatever, and that it was not a case which reasonabl y
should have been submitted to a jury . With deference, no
such proposition is capable of being established . The evidence
is of cogent nature, well demonstrating that the bridge ,
considering the approach thereto and the flimsy barrie r
some 20 feet only from the draw, was a veritable tra p
for the unwary ; in fact, it may reasonably be said tha t
it was an invitation to accident . In these days of modern
conditions, and within a short distance of the City of
New Westminster, it would not seem unreasonable to expec t
thatbetter conditions should have existed to safeguard the live s
of the travelling public. It is impossible for the Corporation
to shelter itself behind the fact that all this inadequacy of pro -

MCPHTLLIPS,

vision against danger to the travelling public upon the highway

	

J.A .

was known to the driver of the automobile, well known to him ,
and that he was reckless and regardless of the danger . Whether
that be the fact or not, there is no evidence whatever tha t
the deceased lady was at all acquainted with the facts, a s
they are alleged to have been known to the driver of the auto -
mobile. The extent of the knowledge of the deceased lady was
apparently not more than could be gathered by a person of intel-
ligence, a passenger as she was in the automobile, and certainl y
there was no apparent or reasonable warning that the automobil e
was approaching a bridge swung out of its normal position ,
leaving a gap in the highway .

It would appear that the lights in nse were lights maintained
in respect to the marine regulations and for the guidance of
mariners, and cannot be held to be any guide or warning to users
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of the highway. In short, it may, upon all the facts, be stated
that there was no reasonable or proper safeguard or warning t o
the travelling public upon the highway, and the opening of
the draw without proper safeguards constituted misfeasance .
Were it merely non-repair of the bridge, unquestionably there
would be no right of action (see The Municipality of Pictou
v . Geldert (1893), 63 L.J., P.C . 37 ; Maguire v. Liverpoo l

Corporation (1905), 1 K.B. 767 ; 74 L.J., K.B . 369. See ,
however, City of Vancouver v . McPhalen (1911), 45 S.C.R.
194 . The author of the Canadian Municipal Manual, Sir Wil-
liam Ralph Meredith, Chief Justice of Ontario, said, relative t o
the above case, at p . 603 of his monumental work, that "in
the opinion of the judges of the Supreme Court all the mos t
important cases bearing upon the question in issue are collate d
and reviewed," and I would in particular refer to what Duff ,
J. said in the McPhalen case at pp. 209, 210, 211, 213, 214 .

In that there is no express provision in the Municipal Ac t
of British Columbia imposing a liability upon a muni-
cipality for neglect to keep its highways and bridges i n
repair and safe for the public in their rightful user of th e
same, liability is confined to such only as is imposed by the
common law, but when we have the active interference with
the bridge, i.e ., the swinging of the bridge and the creatio n
of a dangerous chasm—an open trap—unquestionably we hav e
misfeasance proved .

Considerable argument was addressed to the question of
whether the Corporation of the Township of Richmond could b e
said to have been legally responsible in any way in connectio n
with the bridge ; whether it was a bridge within its municipal
boundaries ; whether there had been the exercise of ownershi p
or management thereof, and with respect to all these questions ,
in my opinion the Corporation of the Township of Richmond is,
upon the facts, conclusively proved to have been in possession
of the bridge, exercised the rights of ownership thereof, and i t
is situate within its municipal boundaries . No contention to
the contrary is open upon the pleadings or capable of bein g
successfully advanced upon the facts as proved at the trial .
In passing upon this point, one fact alone demonstrates that

68
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this bridge is the bridge of the Corporation of the Township of COURT OF
APPEA L

Richmond, namely, the Richmond Loan By-law, 1907, whereb y
an arrangement was made between the Corporation and the

	

191 8

Government of the Province of British Columbia to reconstruct Oct . 1 .

the bridge in question at the point where situate and where the EVAN S

accident took place, the total cost being $40,000, the Govern-

	

v '
SDIITH

ment contributing $20,000 and the Corporation $20,000, the VANCOUVER

Government engineer supervising the work . The bridge was

	

AN D
TOWNSHIP

constructed, taken over by the Corporation, and its quota of the
RICHMOND

cost of construction was duly paid, and thereafter the bridge
was under the control and management of the Corporation, an d
that was the position of matters at the time of the accident .
That the Corporation was in possession of the bridge is clea r
beyond question, and a bridge tender was employed and i n
charge of the bridge—an employee of the Corporation . The
evidence of Stephen, the clerk of the Corporation, is conclusiv e
upon this point (and see section 54, subsection (186), and sec-
tion 332, Municipal Act, B .C. Stats . 1914, Cap. 52) . The fact s
as proved in Victoria Corporation v. Patterson (1899), 68 L.J. ,
P.C. 128, and the law as there defined, imposing liability upo n
the City of Victoria, can be relied upon in the determination o f
this appeal, and what the Lord Chancellor (Earl of Ilalsbury)
said at pp . 132, 133, is particularly applicable to this presen t
appeal .

It is true that in City of Vancouver v . Cummings (1912), MC1urr,Irs ,

46 S.C.R. 457, the statute law there under consideratio n
imposed a duty to repair, but there was also considered th e
liability for misfeasance, and it was there held, as in my opinion
it can be rightly held in the present case, that upon the evidenc e
there was a proper case for submission to the jury . The head -
note, in part, reads as follows :

"An unprotected opening in the sidewalk of one of the principal street s
of the city, having the appearance of being recently made for some purpose s
in connection with the laying of gas-pipes, was permitted to remain withou t
proper repair (luring most of the day, and, at about four o'clock in th e
afternoon, the plaintiff's injuries were sustained by stepping into the hol e
while making use of the sidewalk. Held, affirming the judgment appealed
from ([ (1911) ], 1 W .W.R. 31 ; 19 W.L.R. 322), Davies and Anglin, JJ . ,
dissenting, that evidence of these facts made out a proper case for sub-
mission to the jury, and upon which they could return findings of breach o f
statutory duty and misfeasance on the part of the municipal corporation ."
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There is no point in the contention that the negligence of th e
APPEAL

driver of the automobile prevents the plaintiff's recovery in thi s
1918

	

action. That point was set at rest by the Rouse of Lords i n
Oct . 1 . The "Bernina" (1888), 13 App. Cas. 1 ; also see Mathews v .

EVANS London Street Tramways Company (1888), 5 T.L.R. 3 ; 5 8

souTH
L.J ., Q.B. 12 (also see British Columbia Electric Railway Corn -

VANCOUVER pany, Limited v . Loach (1916), 1 A.C. 719 ; and Columbia

TOWNSHIP Bithulithic Limited v. British Columbia Electric Rway. Co.
OF

	

(1917), 55 S.C.R. 1). One consideration that gives me some
RICHMOND

hesitation is, whether the verdict is in such a form as render s
it unnecessary to direct a new trial, coupling as it does th e
negligence of the driver with that of the other defendants, bu t
after some anxious consideration, I am of the opinion that th e
verdict is sufficiently definite, and certainly the facts make i t
clear that the deceased lady was in no way chargeable with any
negligence of the driver of the automobile . In Beven on Negli-
gence, 3rd Ed ., Vol. 1, at p . 178, after reference is made t o
Thorogood v. Bryan (1849), 8 C.B. 115, and The "Bernina,"

supra, we find this statement :
"The solvent proposed by Lord Watson for all these difficulties is th e

inquiry, Does the servant in charge of the vehicle look for orders to th e
passengers ; or have they any further right to interfere with his conduc t
of the vehicle, except, perhaps, the right of remonstrance when he is doing ,
or threatens to do, something that is wrong and inconsistent with thei r
safety? It has now been held that the proper question for the jury in thi s

MCPHILLIPS, class of case must amount to, Did the negligence of those in charge of th e
J .A . vehicle, other than that in which the plaintiff was, in whole or in part ,

cause the accident? If the jury find it did, then the verdict must be fo r
the plaintiff . "

In the present case, upon the facts, unquestionably the negli-
gence was that of the Corporation of the Township of Richmond ,
it was the negligence of those in charge of the bridge. The
head-note in the Mathews case, supra, puts the point ver y
precisely :

"In an action by a passenger on an omnibus, against the owners of a
tramway car, for compensation for injuries sustained in a collision, th e
direction to the jury since the decision of the House of Lords in Mills and

others v . Arfostrony and another : The Bernina [(1888)l, 57 L.J .P ., D .

& A. 65 ; 13 App. Cas . 1, should be, `Was there negligence on the part of
the tramway ear driver which caused the accident? if so, it is no answe r
to say that there was negligence on the part of the omnibus driver' : the
plaintiff in such a ease not being disentitled to recover by reason of the
negligence of the driver of the omnibus on which he was a passenger ."
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The verdict is a general one, and that being the case, it really COUPEO8

becomes unnecessary to point out specifically what may be said

	

—
to have been the negligence, but it is patent that there was not

	

191 8

present any manner of safeguard which modern conditions can Oct . 1 .

be reasonably said to require . Many could be suggested, but EVAN S

it is profitless to speculate thereon or intimate what they might

	

UZH

have been. The verdict is in itself sufficient, being founded VANCOUVER

upon sufficient evidence . In Newberry v. Bristol Tramway and TowNBHIP

Carriage Company (Limited) (1912), 29 T.L.R. 177 at p•
RICHMON D

179, we read :
"Now if the jury had simply given a general verdict his Lordship [th e

Master of the Rolls—Cozens-Hardy] thought they could not have inter-
fered. But they had told the Court what they meant by their verdict . "

Here we have no definition upon the part of the jury of th e
precise negligence, but it can be inferred 	 there may be sai d
to have been no proper safeguard . This is a case within the
language of Lord Justice Hamilton (now Lord Sumner) :

"His Lordship [Lord Justice Hamilton] did not think that a jury coul d
fix a defendant with liability for want of care, without proof given or
reason assigned, out of their own inner consciousness and on their ow n
notions of the fitness of things . "

Here it is understandable, with all due and proper defer-
ence to those who may hold a contrary opinion, that man y
safeguards could have been provided that would most assuredl y
have prevented this very 'appalling accident and loss of
life. That the verdict of the jury must not be lightly over- MCPHILLIPS ,

thrown is shewn by what Lord Loreburn (the Lord Chancellor)

	

J.A .

said in Klein con, Sons, and Co. v. Dunlop Rubber Compan y

(1907), 23 T.L.R. 696 at p . 697 :
"To my mind nothing could be more disastrous to the course of justice

than a practice of lightly overthrowing the finding of a jury on a questio n
of fact . There must be some plain error of law, which the Court believe s
has affected the verdict, or some plain miscarriage, before it can be dis-
turbed . 1 see nothing of the kind here . On the contrary, it seems to me
that the jury thoroughly understood the points put to them and came t o
a sensible conclusion . They thought that the appellants would have acted
in exactly the same way if no payment had been made by the Dunlo p
Company at all. That is, in my opinion, what the finding means, and
there is sufficient evidence to support it . "

Certainly the present case was not one which could have
been withdrawn from the jury, and we find Sir Arthur Channel ]
in Toronto Power Company, Limited v. Paskwan (1915), A.C .
734, saying at p . 739 :
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COURT OF

	

"It is enough to say, as both the judge who tried the case and the judge s
APPEAL on appeal in the Supreme Court have said, that there was a case whic h

could not have been withdrawn from the jury, and that the jury hav e
1915

	

found against the defendants . The learned judge could not have rule d
Oct. 1.

	

that as a matter of law the answer of the defendants was necessaril y

EVANB

	

conclusive in their favour. It is unnecessary to go so far as Middleton ,

v

	

J. did in the Court below and say that the jury have come to the right

SOUTH

	

conclusion . It is enough that they have come to a conclusion which on th e
VANCOUVER evidence is not unreasonable ."

ANn

TowxsHra

	

In my opinion, the negligence found was justifiably found ,
OF

	

and if I am right in this conclusion, and if the facts are suc h
RICHMOND

as to warrant but that "one view," that the Corporation of th e
Township of Richmond was guilty of negligence, then the cas e
is one entitling the Court of Appeal to sustain the verdict an d
the judgment entered for the plaintiffs . Even if the verdict
of the jury was for the defendants or be wanting in complete-
ness of form or have involved therein, as in the present case, a
finding of negligence against the driver of the automobile a s
well, it matters not if the Court of Appeal has all the fact s
before it and no other relevant facts can be suggested as being
capable of proof which would alter the case as made out, th e
authority of the Court of Appeal extends to the full length to
give judgment for the plaintiffs : see Mr. Justice Duff in Mc-
Phee v. Esquimalt and Nanaimo Rway . Co (1913), 49 S.C.R .

43 at p . 53 . See also Swinfen Eady, L .J. (now the Master o f

MCPHrr .TIPS, the Rolls) in Winterbotham, Gurney & Co v . Sibthorp & Co x

J .A .

	

(1918), 87 L.J . . K.B. 527 at pp . 528-9 .

In my opinion, upon a review of all the facts of the present
case, and applying the law thereto, the proper course for thi s
Court to adopt is to approve and sustain the entry of judgment
for the plaintiff, and in my opinion that would be the prope r
judgment had the finding of the jury negatived negligence upo n
the part of the Corporation of the Township of Richmond .
The case is one which comes completely within the language
of the Lord Chancellor (Lord Loreburn) in Paquin, Lim. v.

Beauclerk (1906), 75 L.J ., K.B . 395 at pp. 401-2 :
"Obviously the Court of Appeal is not at liberty to usurp the province

of a jury ; yet, if the evidence be such that only one conclusion can properl y
be drawn, 1 agree that the Court may enter judgment . "

I would dismiss the appeal .
With respect to the cross-appeal, it must, in my opinion, be
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dismissed . There is no jurisdiction in British Columbia suc h
as was relied upon and supports the judgments in Bullock v.

London General Omnibus Co . (1906), 76 L.J., K.B. 127, and
Besterman v . British Motor Cab Company, Limited (1914) ,
3 K.B. 181, viz . : Judicature Act, 1890, Sec. 5, giving discre-
tion to the Court or judge over costs .

EBERTS, J.A . : I would dismiss the appeal for the reason s
given by McPHILLirs, J .A.

Solicitors for appellant : Cowan, Ritchie & Grant .

Solicitor for respondents : F. A . Jackson .

REX EX REL . ROBINSON v. MARKS .
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Oct . 1 .
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VANCOUVER

AND

TOWNSHIP

OF
RICHMOND

CAYLEY,
co. J .

Criminal law—Prohibition—Appeal—Preliminary objection — Must b e

raised below—Arrest and trial without warrant . 191 8

April 12 .
If objection is not taken before the magistrate to a defect in the proceed-

ings, the point is assumed to have been waived ; objection is, however,
properly taken if raised as soon as the defendant becomes aware of th e
defect, at any time before conviction .

A prisoner was arrested and tried without a warrant on a charge lai d
under the Prohibition Act . Preliminary objection was taken on th e

appeal that the conviction was therefore illegal .

Held, that the objection must be overruled as the accused was before th e

magistrate who had jurisdiction to try the case, and he need no t

inquire how the prisoner came there but may proceed to try it .

Reg . v. Shaw (1865), 34 L .J ., M.C. 169 ; and Reg. v. Hughes (1879), 4

Q .B .D . 614 followed .

Dixon v. Wells (1890), 25 Q .B .D . 249 distinguished.

APPEAL from a conviction by the police magistrate at Van-
couver on a charge under the Prohibition Act, argued befor e
CAYLEY, Co. J. at Vancouver on the 18th of March and 2nd o f
April, 1918 .

RE X

v .
MARKS

Statement



74

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

CAYLEY,

	

W . P. Grant, for appellant, raised the preliminary objectio nco . J .
that the prisoner having been arrested and tried without a war -

1918

	

rant, the conviction was illegal. [He referred to Re Paul (No .
April 12 . 2) (1912), 20 Can . Cr. Cas . 161 ; Rex v. Young Kee (1917) ,

REX

	

28 Can. Cr. Cas . 161 ; Rex v. Pollard (1917),29 Can . Cr. Cas .
v .

	

35 . j
MARKS

R. L. Maitland, for respondent, contra : The appearance
before the magistrate without objection waives his rights . If
the magistrate has jurisdiction to try and the accused appears,
that is all that is necessary : see Reg. v. Hughes (1879), 4
Q.B.D. 614 ; McGuiness v . Dafoe (1896), 3 Can. Cr. Cas . 139 ;
Rex v. Hurst (1914), 23 Can . Cr. Cas. 389 ; Rex v. Davis

(1912), 20 Can. Cr. Cas. 293 ; Rex v. Martin (1917), 40
O.L.R. 270 ; Rex v . Manley (1917), 13 O.N.N. 220 ; Paley
on Summary Convictions, 8th Ed., pp . 113-4 .

12th April, 1918 .

CAYLEY, Co . J . : A preliminary objection has been raise d
by the defence, that the defendant was arrested without a war -
rant, the charge being laid under the Prohibition statute of thi s
Province. The objection was taken in the police court, bu t
overruled by the magistrate . It was contended by the Crown
that the objection had not been raised in the police court unti l
after the prosecution had closed its case and that, therefore, it
had been raised too late . The defence, however, claimed tha t
they had not been aware that no warrant had been issued unti l
a certain stage in the case had been reached, and that then they

Judgment immediately raised the objection . If no objection is raise d
at all before the magistrate, the defendant is assumed to hav e
waived the point . Waiver, then, seems to be the basis . I
think that the point having been raised as soon as the defenc e
became aware of the defect in the warrant, and before convic -
tion had been made, the defence is protected . The objection
itself is now to be considered, and I understand that there i s
no decision by any Court of Appeal in British Columbia, an d
that the point comes up now for the first time. The defence
relied upon Rex v. Pollard (1917), 29 Can. Cr. Cas . 35, which
is a decision by the Appellate Division of the Supreme Cour t
of Alberta . It decides that in the absence of ally statutory pro -

Argument
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vision in the Alberta Act (which corresponds with our Pro-
hibition Act) for arrest without a warrant, "that such an arres t
is illegal, and the magistrate before whom the accused is brough t
in custody without a warrant or summons after such illega l
arrest has no jurisdiction to proceed with the trial in the fac e
of defendant's objection then taken that he was not properl y
before the magistrate . "

The case of Rex v. Pollard is in line with other decisions t o
the same effect by the Alberta judges . Rex v. Wallace (1915) ,
32 W.L.R. 264 is a decision by Stuart, J . that the magistrate
in such cases has no jurisdiction to try, but this decision wa s
based on similar decisions of Beck, J. of the same Court . Rex

v . Miller (1913), 25 W.L.R . 296 is a decision by Beck, J . This
decision is based upon the same judge 's decision in Re Paul

(No . 2) (1912), 20 Can. Cr. Cas. 161, and on Rex v. Davis

(1912), 20 Can. Cr. Cas . 293, a decision by Walsh J . of the
same Court, which in turn was founded on Re Paul, supra.

Re Paul seems to have been the foundation for all the Albert a
decisions which I have been considering, and that case seems t o
be founded on Halsbury's Laws of England, Vol. 19, p. 594,

Dixon v . Wells (1890), 25 Q.B.D . 249 and Pearks, Gunston

Tee, Limited v. Richardson (1902), 1 K.B. 91.
Halsbury's Laws of England, Vol . 19, par. 1240, cited above ,

reads as follows :
"Defects in the summons or warrant, or variations between the fact s

alleged in either of them and the evidence as given, are not objections fata l
to the hearing of the case, but where the justices are of opinion that th e
defendant may have been deceived or misled they may in their discretio n

adjourn the hearing, upon such terms as they think fit, and grant or refus e
bail to the defendant. Any irregularity in the form or service of th e

summons, or the form or execution of the warrant, is cured by the appear-

ance of the party summoned or arrested, but this does not apply i n

the case of a defendant who appears purely for the purpose of takin g

objection to such an irregularity ."

I should not conclude from this section that the defect i n
the warrant was an objection fatal to the hearing of the case ,
though no doubt it would give basis to a claim for adjournment .
The cases cited in the foot-note to the paragraph from Halsbury
above are the two before mentioned—Dixon v . Wells and
Pearks, Gunton d Tee, Limited v . Richardson, and they seem
to have been the foundation for the decisions referred to in the

75
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Alberta Courts. Both the Dixon and Pearks cases were prose-
cutions under The Sale of Food and Drugs Act, 1875 . The
latter case merely deals with the mode of service of the summons ;
Dixon v. Wells dealt with the defective summons, and is mor e
immediately our concern. Having found that the summon s
was invalid and that the defect was not cured by the appear-
ance of the defendant (as he had appeared under protest), the
Court found that section 10 of 42 & 43 Vict . c . 30 was impera-
tive and that the provisions of this section, not having bee n
complied with, the magistrate had no jurisdiction . The section
reads as follows :

"In all prosecutions under 38 & 39 Vict . c . 63 [The Sale of Food and
Drugs Act, 1875], and notwithstanding the provisions of s. 20 of the sai d
Act, the summons to appear before the magistrates shall be served upo n
the person charged with violating the provisions of the said Act within a
reasonable time, and in the case of a perishable article not exceedin g
twenty-eight days from the time of the purchase from such person for tes t
purposes of the food or drug, for the sale of which in contravention to the
terms of the principal Act the seller is liable to prosecution, and par-
ticulars of the offence or offences against the said Act of which the selle r
is accused, and also the name of the prosecutor, shall be stated on th e
summons, and the summons shall not be made returnable in a less tim e
than seven days from the day it is served upon the person summoned."

Lord Coleridge, C.J. at p. 257 says :
"It seems to me that in this ease the Legislature has made it a conditio n

precedent to the magistrate's jurisdiction that the proceedings should be
brought within the operation of s . 10, and that in all prosecutions under
the Act certain things shall be done and certain things shall not be done . "

Can it be said that there is any condition precedent, such a s
this, either in our Prohibition Act or in the Provincial Sum-
mary Convictions Act? I do not find it . And failing such
a condition precedent, we must look to other decisions for th e
rule governing the case before us . The rule is to be found, I
think, in the judgment of Erle, C .J. and Blackburn, J. in Reg .

v . Shaw (1865), 34 L.J., M.C. 169, and from the language o f
many of the judges in Reg. v. Hughes (1879), 4 Q.B.D. 614 .
It is fortunate that one of the judges who sat in the cas e
of Dixon v. Wells was one of the judges also who sat in the
case of Reg. v. Hughes, viz. : Lord Coleridge, C .J., so that he
was peculiarly in a position to distinguish Reg. v. Hughes from
Dixon v . Wells . Lord Coleridge says in Dixon v. Wells that
he would not feel able to decide in favour of the defendant on
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the point alone that he had made a protest before the magistrate .
He says (p. 256) :

"I cannot disguise from myself the fact that from the language of many

	

1918
of the judges in Reg . v. Hughes [ (1879) ], 4 Q .B .D . 614-although, perhaps, April 12 .
not necessary for the decision of the case—and the judgments of Erie, C .J .,
and Blackburn, J ., in Reg . v . Shaw [ (1865) ], 34 L .J., M .C . 169, they seem

	

REg

to assume that if the two conditions precedent of the presence of the accused

	

v .
and jurisdiction over the offence were fulfilled, his protest would be of no MARKS

avail . "
In face of this, how can I attach that importance to the protest
of the defendant in this case that his counsel seems to expect ?

With regard to the rule of law settled in Reg. v. Shaw and
Reg. v. Hughes, Lord Coleridge has no doubt. Here is his
language (p. 255) :

	

Judgment
"The case establishes the proposition, that when a person is befor e

justices who have jurisdiction to try the case they need not inquire ho w
he came there, but may try it. That decision is binding on me, and I hav e
no wish to depart from it."

If the decision in that case was binding on Lord Coleridge ,
much more so must it be on this Court. I, therefore, over-
rule the defendant 's objection.

Preliminary objection overruled .

77

CAYLEY ,
CO. J .
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REX EX REL. ROBINSON v . LONG KEE ET AL .

Criminal law—Disorderly house —Club— Gaming — Rake-off —"Gain"—

Criminal Code, Secs. 226(a) and 229 .

A club (unincorporated) having all the paraphernalia of a club, i .e ., a

constitution, membership roll, an admission fee, monthly dues, rules ,

a minute-book and regular officers, with billiard-room, dining-room ,

kitchen and cooking utensils attached, had on the premises four fa n

tan tables, two servants being employed for each table to presid e

over the game, control the betting and deduct the rake-off. Fan tan

was the regular nightly pastime of substantially all the members, a s

well as strangers. Although there was a notice at the outer door o f

"for members only," strangers were allowed to enter without pay-

ment of a fee or being introduced by members .

Held, that the make up of the premises as a whole is merely a device to

give it the appearance of a bona fide club and is a blind made to

conceal the real underlying business—which is to play fan tan . The

premises is therefore a disorderly house within the meaning of sectio n

226(a) of the Criminal Code .

APPEAL from a conviction by the police magistrate of Van-
couver, whereby the defendants were found guilty, under sec-
tion 229 of the Criminal Code, of being in a disorderly house ,
to wit, a common gaming-house, known as the "Lee Club "
(Chinese), not incorporated . Argued before CAVLEv, Co. J .
at Vancouver on the 5th of June, 1918 .

J. A. Russell (TV. W. B. Jlclnnes, with him), for appellants :
This case is covered by Rex v . Riley (1916), 23 B .C. 192, its
premises being a club ; see also Downes v. Johnson (1895), 2
Q.B. 203 .

R. L. Maitland, for respondent : This case is distinguishe d
from Rex v. Riley (1916), 23 B.C. 192, as strangers were
admitted and paid a rake-off to the Club : see Regina v . Brady

(1896), 1 .0 Que. S.C. 539 .
28th June, 1918 .

CA\-LEY, Co. J . : This is an appeal from a conviction of the
Judgment police magistrate of Vancouver whereby he found the defend -

ants guilty, under section 229 of the Code, of being found in a

CAYLEY,

co. J .

1918

June 28 .

REX
V .

LONG KE E

Statemen t

Argument
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disorderly house, to wit, a common gaming-house, otherwise oaxr.EY ,
co . J .

known as the "Lee Club," a Chinese club, not incorporated .

	

—
The question is whether this Club is a common gaming-house

	

191 8

under any of the subsections of section 226 of the Code, more June 28 .

specifically 226(a) . The keeper of the Club was found guilty

	

REX

and did not appeal . All the evidence used in this case was the

	

v .
LONG KEE

evidence taken in the police court in the case against the keeper ,
otherwise known as Wong Fong, this being by consent of all par -
ties . The case was similar to a previous case brought before
me—Rex v. Ham (1918), 25 B .C. 237—in which it had to b e
decided whether fan tan was a game of mixed chance and skill .
I decided then, on the evidence before me, that it was a mixe d
game of chance and skill . In the present case it is admitte d
by counsel for the appellants that it is a mixed game of chance
and skill, but it was contended this is a bona-fide club, that th e
rake-off was not for personal gain, that under the decision i n
Rex v. Riley (1916), 23 B .C. 192, the members of the Clu b
had a right to play a mixed game of chance and skill, that th e
members came there as of right, that the rake-off was not com-
pulsory, and that the case is analogous to the case of Downes v .
Johnson (1895), 2 Q.B. 203 . I had held in the previous cas e
of Rex v . Ham, supra, that where strangers are admitted to an
alleged club, which they enter without difficulty, although not
members, and where the banker deducts the rake-off from th e
winnings, and the rake-off is compulsory and goes to the main- Judgment

tenance of the club, that a rake-off applied that way is for th e
gain of the club and that the case would properly fall under th e
decision of Regina v . Brady (1896), 10 Que . S.C . 539, and I
would find the same in the present case . At the trial, however,
I promised to go particularly into the question of whether suc h
clubs as these are bona-fide clubs or not .

The question then is, is the Club in question a bona-fide club
for social purposes or a mere blind to enable the large numbe r
of Chinamen who are attracted to the game of fan tan to indulg e
in that pastime, which, as 1 have said, is admitted by counsel ,
in the present case, to be a mixed game of chance and skill . I
have to consider, then, the nature of the Club and the whol e
surrounding circumstances . The Club is not incorporated, but



80

CAYLEY ,

co . J .

191 8

June 28 .

REX

V.
LONG KEE

Judgment

BRITISH COLUMBIA REPORTS .

	

[Vol,.

has all the paraphernalia of a club—a constitution, a member -
ship roll, an admission fee and monthly dues, rules, and a
minute-book, a president, secretary and other officers . It has
a billiard-room, kitchen, utensils for furnishing meals, and ric e
as an article of food . But it has paid servants, two for each
fan tan table, of which there are four tables, making eight pai d
servants, whose duties are in the main to preside at the fan tan
games, arrange the bids and deduct the rake-off . The fan tan
game is not an incident, but the regular nightly pastime, appar-
ently, of all the members (and there are 40 or 50 at a time sur-
rounding the tables), as well as of strangers who are not mem-
bers, but who seem to have no difficulty in obtaining entrance
and taking part in the games. It is true that there is a notic e
on the door "for members only," and that there is a doorkeepe r
whose ostensible duties are to keep out strangers . Nevertheless,
strangers seem to find free entrance who neither pay a fee no r
are introduced by members, and who, as in this case, have bee n
there more than once partaking in the games. I conclude,
therefore, that the rule against strangers, and the notice on th e
door, and the door-keeper are for the purpose of keeping u p
appearances, and there is no bona-fide intention to preven t
strangers from taking part in the games and contributing to th e
rake-off. It is admitted by counsel that there are 19 or 2 0
such Chinese Clubs in Vancouver, and as far as I can see in
this case, and the previous case of Rex v. Ham, it is the custom
for those engaged in the game of fan tan to go from club t o
club, whether they are members or not, to play the game . As
for the other appearances maintained, constitution, rules, etc. ,
I find that when the police make their entry there is a scrambl e
from the fan tan room to the billiard room, and everyone begin s
to pick up cues and knock balls around. As to the kitchen

appliances, the police found a little rice and apparently nothin g
else, or if anything else, very little, in the kitchen. Since rice

is not an article which spoils by keeping, the rice night hav e
been there since the opening of the Club the year before . I
have no doubt, and I think a reasonable man would come to th e
conclusion that the whole get-up is a device to give an appear-
ance of bona-fide clubship to what is merely an institution to
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enable the devotees of the game of fan tan to indulge in thei r
favourite pastime . This Club, and all clubs like it, are blind s
made to conceal the real underlying business, which is to play
fan tan.

As to whether the rake-off is compulsory or not, the evidenc e
is that the nightly rake-off runs from $10 a night up, and i s
taken by the croupiers from the winnings and is handed b y
them to a designated officer of the Club and is applied to Clu b
purposes. It is alleged that any member could object to the
croupier taking the rake-off but there is no evidence that an y
objection is ever made, and it is evident that to say a membe r
could object is a mere blind . The member that objected would
be debarred from the game, I have no doubt . As to whethe r
the rake-off is for purposes of gain, what is "gain" ? Gain, I
should judge, may be money obtained to save the members o f
the Club from having to put their hands in their pocket to pa y
the croupiers and the running expenses of the Club . All the
members gain, in so far as their personal contributions to th e
expenses are reduced by the amount of the rake-off. Here is a
club where the monthly rake-off is $300 or $400 or $500, col-
lected compulsorily from all players, whether members o r
strangers . It is impossible to say whether the rake-off enable s
the members to declare a dividend, but I would not confine th e
word "gain" to a dividend . I take the view that I have men-
tioned, that whatever reduces the expenses by way of rake-off i s
clear gain to the members.

The appeal is dismissed, with costs .

Appeal dismissed.

6
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D. E. BROWN'S TRAVEL BUREAU v . TAYLOR.

Insurance—Accident—Covering sea voyage—Premium—Action by agent for
—Policy written after insured sailed—Liability .

The defendant applied to an agent at Vancouver for an accident-insuranc e
policy to cover trip commencing the 2nd of June from Montreal t o
England and return, the policy to be delivered to him in Montrea l
before sailing . The policy was issued by the agent's principals i n
Montreal on the 4th of June, but was ante-dated the 2nd of June an d
sent to the plaintiff's office at Victoria, B .C . An action by the agent
to recover the premium was dismissed .

Held, on appeal (MACDONALD, C.J.A. dissenting), that as the applicant' s
terms had not been observed in that the policy was not issued unti l
after he had sailed, the defendant was not liable .

APPEAL from the decision of CAYLEY, Co. J., in an action
to recover $562 .50, being the amount paid as premium on a
Lloyd's Accident Policy (special war risk) pursuant to the
defendant's application therefor, tried at Vancouver on the
22nd and 26th of February, 1918 . Mr. Taylor signed an
application at the station in Vancouver on the 27th of May ,
1917. He arrived in Montreal on the 1st of June an d
sailed for England at noon on the 2nd. The plaintiff
wrote on the 29th of May to its principals, the Law
Union and Rock Insurance Company, in Montreal for
the policy. The policy was actually issued on the 4th
of June, but was ante-dated the 2nd of June, as good for
applicant 's trip from Montreal to England and return. The
policy was sent to the defendant's office at Victoria, where it
arrived on the 16th of June. The defendant alleged the arrange -
ment was that the policy was to be delivered to him at Montrea l
before he sailed on the 2nd of June, and as it was not delivere d
to him he had to obtain insurance through other channels . The
policy did not reach his office in Victoria until after he ha d
arrived in England .

4 . Bull, for plaintiff.
Martin, k .C ., for defendant .

CAYLEY,

CO . J .

191 8
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CAYLEY, Co . J . : Mr. Taylor's contention here was tha t
because the policy was not delivered to him in Montreal, as he
seems to have expected it would have been, that whether we
take it to be a contract, or whether we take it to be a question
of an agent receiving instructions, he was not bound to consider
the contract complete or the instructions followed . On that
point, I think, in view of the letter of May 19th from Brown' s
Travel Bureau to the defendant, stating that they would delive r
the policy to Mr . Taylor in Victoria, that they had a right t o
assume that delivery there would be accepted by him, and I also
think that under the circumstances of a case like this, where a
boat was going to leave from Montreal on the 2nd of June, and
the policy was not to be written up before the 1st of June, i t
was quite reasonable to suppose that delivery was to be mad e
by mailing the policy from Montreal either to Mr. Taylor' s
address in Victoria or to Brown's Travel Bureau in Vancouve r
on Mr. Taylor's account. It does not seem material to me t o
decide the point as to whether this was a contract or whether
Brown's Travel Bureau acted as agent for the Law Union, or
for the defendant. The point that governs me is, that whether
it was a contract or whether it was instructions, the contrac t
was not completed until the 4th of June, and the instruc-
tions were not obeyed until the 4th of June, while the inten-
tion of the assured was and always had been that the polic y
should be issued, as his application states, "from noon, standar d
time, of the 2nd of June, 1917, or from whichever date I
shall sail from Canada or the United States to England . "
This application was dated, as appears in evidence, althoug h
not in the application itself, May 27th, 1917. It was followed
by a letter dated May 29th, 1917, by the plaintiff to W . M.
Aikin, Law Union & Rock Insurance Company, Montreal, say-
ing : "We enclose herewith application for Lloyd's Special War
Risk policy duly signed by Wm . J. Taylor. The same condi-
tions apply to this application as to those of (naming some othe r
applicant for insurance) . Upon receipt of a wire from us yo u
will have the policy written and forwarded here for delivery ."
This clearly postpones the writing up of a policy until furthe r
instructions from the plaintiff to the Law Union Company ,
and those instructions were not given until June 4th, when the
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following telegram was written : "Please forward policie s
(amongst others, the defendant's), dating same from June 2nd ."

There was nothing in evidence to lead me to suppose that if ,
when the Law Union received that telegram in Montreal, the y
had refused the risk (as they might very well have done if th e
vessel had gone down in the preceding 48 hours) they coul d
have been compelled to have written the policy of insuranc e
which the defendant had arranged for . There is nothing in
the evidence to shew that the taking of an application by th e
plaintiff is binding on Lloyd's or binding on the Law Union
to issue the policy . It seems to me Mr. Taylor was plainly
uninsured on June 2nd, and on June 3rd, and it was never in
his contemplation, nor ought he to have been subjected to th e
risk, that he would be without insurance for that period.
Whether, then, it was agency or a contract, neither the instruc-
tions nor the contract were carried out or completed as th e
defendant contemplated, and I do not think, therefore, he shoul d
be required to pay the premium.

Judgment for the defendant with costs .

From this decision the plaintiff appealed . The appeal was
argued at Vancouver on the 8th and 9th of April, 1918, before
MACDONALD, C .J.A., MARTIN and McPUUILLIPs, JJ .A .

Sir C. H. Tupper, K .C., for appellant : The policy was
issued on the 4th of June to run from the 2nd of June. He
had sailed on the 2nd and on his arrival in England wa s
notified of the policy. He never repudiated it but travelle d
back under the policy, sailing on the 12th of August . In case
of accident, there is no question but that his representative s
could have recovered . The plaintiff was the defendant's agen t
and acted' reasonably, considering the despatch required in carry-
ing out the transaction. Insurance brokers have the right to su e
for the premiums due : see Bowstead on Agency, 5th Ed., 268-9 ;
Power v. Butcher (1829), 10 B . & C. 329 ; General Accident

Insurance Corporation v. Cronk (1901), 17 T.L.R. 233 ; Uni-

verso Insurance Company of Milan v . Merchants Marine Insur-

ance Company (1897), 2 Q .B. 93 at pp. 96-7. As to the policy
being issued on the 4th and to be in force from the 2nd see
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Roberts v. Security Co. (1896), 66 L.J ., Q.B. 119 ; (1897) ,
1 Q.B. 111 . We say we acted with promptness and the questio n
of negligence does not arise : see Evans on Principal and Agent ,
p . 284. On the question of authority see Thompson v . Gardine r

(1876), 1 C .P.D. 777 at p. 779 .
Martin, K.C., for respondent : I say the plaintiff never gave

the insurance it was asked for. No contract was ever entered
into. Taylor wanted to know whether he was insured before
he got on the boat . He never contemplated a policy made o n
the 4th of June and dated back to the 2nd of June . As to hi s
having the benefit of the insurance on the return trip, my con-
tention is there was no contract .

Tupper, in reply.

Cur . adv. vult .

1st October, 1918 .

MACDONALD, C .J.A . : The defence pleaded in paragraphs 6 ,

7 and 8 of the statement of defence, shortly stated, is that
plaintiff at defendant's request undertook to procure a Lloyd' s
war risk policy of insurance on defendant's life, covering a
passage by sea to England and return, and undertook to delive r
same to the defendant at Montreal before the sailing of th e
SS. Metagama, due to sail from that port on June 2nd, 1917 ,

and that the defendant failed to carry out said undertaking o r
request . In his evidence the defendant was asked :

	

MACDONALD ,

"Then the ground on which you contend that you are not liable, Mr .

	

C .J.A.

Taylor, is that they (plaintiffs) undertook to have the policy of insuranc e
in Montreal ready for you on the 2nd of June . . . . and that it was
not there?"

He answered, "Yes . "
The learned judge found against the contention that th e

policy was to be delivered to the defendant in Montreal, but
he also found that as the policy had not actually been written
earlier than the 4th of June, whereas the defendant sailed on th e
Metagama on the 2nd of June, the defendant's instructions to
plaintiff had not been carried out, and defendant was therefor e
freed from any obligation to pay the premium, notwithstandin g
the fact that the policy when written covered the risk on an d
after the 2nd of June . I have read the evidence, and have con-
sidered all the circumstances with care, and I am forced to
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the conclusion that defendant's instructions and the obligation s
arising thereout were reasonably carried out by the plaintiff .
Moreover, the defendant after his arrival in England receive d
a cablegram from the plaintiff, which gave him notice tha t
the policy had been written, and as it, to his knowledge, covered
the round trip, I think an obligation was cast upon him t o
repudiate the policy if he desired, or was entitled to do so.
As the matter was left, a liability was undertaken or continue d
in reliance upon a request which was not withdrawn, even afte r
notice to defendant that it had been acted upon by the plaintiff .

I think the appeal should be allowed .

MARTIN, J .A . : In my opinion the learned judge below ha s
MARTIN, J .A . reached the right conclusion, and therefore the appeal should be

dismissed .

MCPHILLIPS ,
J .A . and at that time there was no insurance existent, and not unti l

the 4th of June, 1917, was the policy written up, and then onl y
following instructions by telegram from the appellant to the
Law Union & Rock Insurance Company . The application for
the accident insurance, given by the respondent to the insuranc e
company, was dated in May, 1917, and had thereon th e
following :

"This insurance to be in force for four months from noon standard tim e
of the 2nd of June, 1917, or from whichever date I shall sail from Canada
or the United States to England, "

filled up upon a printed form of the insurance company, an d
had as a foot-note, in typewriting, the following :

"Policy only to be written subject to my sailing on above or other
suitable date. Advice to be given D. E . Brown accordingly. This policy
to apply if I sail for England on any other steamer line or route . "

MCPHILLIPs, J.A . : In my opinion the appellant has faile d
to establish that the judgment appealed from is wrong. The
case is one really of fact, and the learned trial judge has foun d
the essential facts that no insurance was placed in the term s
of the application ; there is no evidence of any acceptance o f
the risk in a reasonable time, as applied to the circumstances ;
the respondent was on his ship at the port of Montreal on th e
night of the 1st of June, 1917, the ship leaving its moorings
early in the morning of the 2nd of June, 1917, for England,
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Now, it would appear upon the evidence that the responden t
understood, in fact he states that it was so agreed with him
by the appellant, that the policy of insurance would be forth -
coming and delivered to him with the passport, also being pro -
cured for him at Montreal, at the office of the Canadian Pacifi c
Railway Company. The passport was delivered but no policy
of insurance . The explanation of this fact arises and is com-
pletely explainable when it is seen that the appellant, appar-
ently without authority at all from the respondent, undertoo k
to advise the insurance company, under date the 29th of May,
1917, when sending on the application to the insurance com-
pany, "that upon a receipt of a wire from us you will have th e
policy written and forwarded here for delivery ." This was an
unauthorized departure from the terms of the application, and
was not carrying out the agreement as between the responden t
and the appellant . Nor is there any evidence that the insuranc e
company on its part acted upon the application or accepted th e
risk, as and "from noon standard time of the 2nd of June ,
1917." Then it was not until the 4th of June, 1917, that th e
appellant wired the insurance company in the following terms :

"Please forward policies [other names as well as the defendant's ar e
mentioned] Taylor dating same from June second four months parties
sailed yesterday from Montreal ."

As a matter of fact the ship had sailed two days before ,
namely, on the 2nd of June, 1917, and then and not till then i s
the policy written up ante-dating same to the 2nd of June, 1917 .
A natural query at once arises in one 's mind, what would have
been the position of affairs had the ship gone down before th e
writing of the policy or the delivery of the same ? This muc h
at any rate is clear, that the respondent was uninsured at th e
time of his departure upon board the ship on the 2nd of June ,
1917, the failure to effect the insurance was the failure of th e
appellant. That being the fact, it is idle for the appellant t o
contend that its position in law is that of agency only, and
that it discharged its duty in the matter by forwarding th e
application for insurance, and that it should not be answerabl e
for the insurance company 's delay or non-acceptance of th e
risk within a reasonable time, the interposition of the appellant
staying the hand of the insurance company, and an unauthorized

CAYLEY ,
co. J .

1918

Feb. 26 .

COURT OF
APPEAL

Oct. 1 .

D. E .
BROWN ' S
TRAVEL

BUREAU

V .
TAYLO R

MCPHILLIPS ,
J.A .



88

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

CAYLEY, interposition renders it impossible in law for the appellant t oco . J.
recover the premium from the respondent . The situation

1918 would clearly appear to have been, upon the facts as disclose d
Feb . 26, in the evidence, that when the respondent went aboard his ship

COURT OF at Montreal he was uninsured by the Law Union & Roc k
APPEAL Insurance Company . If it was otherwise, and the responden t

Oct . 1, was in fact insured, the company having accepted the risk ,
there has been failure to prove any such case . It might be that

BROW s the respondent would be liable for the premium had such a case
TRAVEL been established, but I do not go the length of so deciding (se e
BUREAU

	

v.

	

General Accident Insurance Corporation v . Cronk (1901), 17
TAYLOR T.L.R. 233), in that it is apparent in the present case specia l

instructions were given to the appellant calling for the deliver y
of the policy in Montreal to the respondent, which instruction s
the appellant failed to carry out, the result being that the
respondent had to place other insurance .

The learned counsel for the appellant relied upon Roberts v .

Security Co . (1896), 66 L.J., Q.B. 119 ; (1897), 1 Q .B. 111 .
This case was referred to by their Lordships of the Priv y
Council in Equitable Fire and Accident Office v. The Ching Wo

Hong (1906), 76 L.J ., P.C. 31, Lord Davey at p . 33 saying :
"The learned counsel for the appellant company cited and relied on a

decision of the Court of Appeal in England in Roberts v . Security Co .

(1896), 66 L .J ., Q .B . 119 ; (1897), 1 Q .B . 111 .

	

It is enough for their

MCPEILLIPS, Lordships to say that the words of the instrument in that case were
J .A . different from those which their Lordships have to construe, and they

are relieved from saying whether they would otherwise have been prepared
to follow it . "

The position unquestionably was that there was no insuranc e
proved to have been placed at the time of the respondent ' s sail-
ing, there was no concluded contract, and the premium not
having been paid by the appellant, it is very questionable indee d
whether, even on the policy issued, a claim could have bee n
enforced if a claim had arisen, and upon this point it is to be
remembered the respondent was willing to pay the premium t o
the appellant at Vancouver, and it is a matter for remark tha t
the premium the appellant sues the respondent for was not pai d
until October, 1917, although the appellant stated that it, ha d
been paid in the letter of the appellant of July 16th, 1917 .
The insurance was only for four months, and the premium was
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not paid until after its expiry . The fact that the premium was CAYLEY,
co.

charged to the appellant cannot be deemed to have been payment,

	

—
nor can the later payment be deemed a payment for and on 191 8

account of the respondent or constitute legal liability on the Feb . 26.

respondent . The want of a concluded contract was the fault COURT OF

of the appellant, in withholding action upon the part of the APPEA L

insurance company against express instructions, a negligent act Oct . 1 .

and alone suffices to disentitle the enforcement of the claim for
the premium. Upon a review of all the facts, it is highly

Bown's

unreasonable to suppose that the respondent would have gone TRAVEL
BUREAUupon a hazardous journey, the risk of submarines and into the

	

v ,

war zone, with such indefiniteness of understanding as to insur- TAYLOR

ance as contended for by the appellant, and the conduct of th e
respondent throughout was the conduct which one would expec t
of one who from the outset of the negotiations was at all time s
anxious to effect a concluded contract and his every effort wa s
to that end, only to be disappointed and harassed at the eleventh
hour in Montreal and to be without the insurance he had s o
carefully arranged for . The conclusion, upon the facts, can crxuLiPe,

J.A.

only be a conclusion in complete accord with the learned trial
judge ; the case is not one in which the appellant has discharge d
the onus always resting on the appellant, of demonstrating tha t
the judgment is wrong (Coghlan v . Cumberland (1898), 1 Ch .
704 ; Lodge Holes Colliery Co ., Lim. v. Wednesbury Corporation
(1908), 77 L.J ., K.B. 847 at p . 849, and Anglin, J . in Union
Bank of Canada v. McHugh (1911), 44 S.C.R . 473 at p . 492) .

I would dismiss the appeal .

Appeal dismissed, Macdonald, C .J .A . dissenting .

Solicitors for appellant : Tupper & Bull .

Solicitors for respondent : Martin & Johnson .
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MORRISON, J . ISITT AND ISITT v. GRAND TRUNK PACIFIC
1918

	

RAILWAY COMPANY .
March 1, 23 . T, espass—Entering upon lands and taking gravel—Assumption of consen t

COURT OF

	

of owner—R .S .C. 1906, Cap . 37, Sec. 180 .

APPEAL Costs—Payment into Court—Payment in not pleaded—Leave to amen d
defence at trial.

Oct . 1 .
In an action for damages against a railway Company for entering upon

land and removing gravel for grading purposes, the trial judge found
that there was at least a tentative arrangement whereby the Company
proceeded as they did ; that it did not ignore the plaintiffs noix
defiantly or contemptuously enter upon their lands, and was reasonabl y
justified in assuming it had the consent of the plaintiffs or at any
rate that there would be little or no difficulty in making a satisfactor y
adjustment of the price to be paid for the gravel removed . He held
that there was no trespass and that the proper basis for compensatio n
was the value to the seller of the property in its actual condition a t
the time the gravel was taken with all its existing advantages an d
with all its possibilities, excluding any advantage due to the carryin g
out of the scheme for which the gravel was taken, applying the rul e
in Cedar Rapids Manufacturing Co . v . Lacoste (1914), A .C . 569 ; 83
L.J ., P.C . 162 .

Held, on appeal, per MACDONALD, C.J.A . and MARTIN, J .A ., that the appeal
should be dismissed .

Per McPIIILLIPS and EBERTS, JJ.A . : That the assessment of damages was
based on a wrong principle and there should be a new trial .

The defendant made a payment into Court in satisfaction of the plaintiffs '
claim, of which notice was given the plaintiffs, but did not amend its
defence accordingly . Leave was given to amend at the commencement
of the trial and the trial proceeded. On judgment being given for less
than the amount paid into Court, the learned judge gave the plaintiff
the costs up to the application for leave to amend the defence, and the
defendant the costs subsequent thereto .

Held, on appeal, per MACDONALD, C .J .A. and MARTIN, J .A., that a proper
order had been made as to costs .

The Court being equally divided, the appeal was dismissed .

A PPEAL from the decision of MoRRIsoN, J . in an action fo r
damages owing to the removal of gravel by the defendant Com-
pany from certain lands in the Cariboo district on the line o f
the Grand Trunk Pacific, about 60 miles east of Prince George .
Tried at Vancouver on the 27th, 28th and 29th of September ,
1917, and the 7th of February, 1918 . The land in ques-

ISIT T
V .

GRAN D

TRUN K
PACIFI C
Hr. Co .

Statement
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tion was held by the plaintiffs subject to a right of way of MORRISON, a.

the defendant Company across a portion thereof. The Company

	

191 8
required gravel for grading purposes, and the plaintiffs corn- March 1, 23 .

plain that its servants entered on their land and took away ,
without leave or licence, 350,100 cubic yards of gravel . The APPEALF
plaintiff, who lives in England, was represented in Britis h
Columbia by one E . T. Flower, of Fort George . There was Oct . 1 .

evidence of the train-master of the defendant Company endeav- ISITT

ouring to arrange with Flower for the taking of the gravel, and GRAND
as to what should be paid for it, but it is admitted no arrange- TRUN K

PACIFIC
ment was arrived at as Flower decided that he had no authority R . Co .

to enter into any such arrangement . Flower, however, had
knowledge of the gravel being taken and made no protest . The

Statement
plaintiffs claimed 10 cents a yard for the gravel taken, i .e . ,
$35,100 . The defendant Company paid into Court $1,00 0
in satisfaction of the plaintiffs' claim without admitting liability .

Sir C. H. Tupper, K.C., for plaintiffs.
A. H. MacNeill . K.C. (Tiffin, with him), for defendant .

1st March, 1918 .

MORRISON, J . : The land upon which the defendant Compan y
is alleged to have trespassed, is situate in or near the townsit e
of Prince George. It is described as lot 2400, Cariboo district ,
and is owned by Mrs . Isitt, the wife of the other plaintiff . She
purchased it from Mrs. Hammond, the wife of George J . Ham-
mond, who it seems was dealing extensively in selling lots in
the Fort George townsite at the times material to the issue s
herein .

The defendant Company was then constructing its mai n
transcontinental line through this part of the Province, and MORRISON, J .
indeed had a right of way through this particular lot, which, I
gather, is a bench of gravel . In fact, the whole of Prince
George townsite and vicinity, as it appears from the evidence
in the case, seems to be an extensive gravel deposit . There is
no shortage of gravel thereabouts . Were it not for a sligh t
inconvenience and not much extra expense, the defendant nee d
not have troubled about entering upon this abutting gravel hea p
of the plaintiffs at all. However that may be, along in the spring
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MARRISON, J. of 1914 the defendants put a steam-shovel upon its right of way

1918

	

through the lot in question and began removing material from its

March 1, 23 . own property. At that time a Mr . Flower was the plaintiffs'
accredited agent at Prince George, and visited the propert y

COURT OF while the steam-shovel was thus operating . When the defend-
APPEAL

ant had finished on its own property, its train-master o n
oct . 1

.	 the Pacific Division, Mr. Halfpenny, interviewed Mr . Flower
IsITT about taking gravel from the plaintiffs' portion of lot 2400 ,

GRAND its shovel already being nearby, stating that the defendant
TRUNK would either exchange other property it had in Prince Georg e
PACIFIC

Rr. Co . or pay by the yard or acre. Some four acres would be the
extent of land desired . Mr. Flower told him he had no authority
to carry out anything of that sort, but it seems he did not pro-
test or object. I am satisfied that the matter was fully dis-
cussed and understood between them, and that the point o f
difference, if any, was as to the quantities and price . The
defendant started in to take gravel from the plaintiffs' par t
of the lot. Mr. Flower saw them at work, and apparentl y
made neither protest nor demand upon them to quit . This
would be in July, 1914. On the 26th of August following ,
Mr. Flower wrote as follows to Mr . Halfpenny : "I have
noticed that the steam-shovel has now ceased working at `2400, '
so will you be good enough to advise me of the amount of gravel
that has been taken therefrom ." This letter was written by

MORRISON, J . him on behalf of the Landon & Fort George Land Co., Ltd .

On the 26th of September, Mr . Flower again wrote inquiring
as to the amount of gravel taken. This letter likewise was
written on behalf of the London & Fort George Land Co., Ltd. ,
of which apparently Mr . Frank Isitt, the husband of the othe r
plaintiff herein, was manager . Mr. Isitt was at this time in
British Columbia . Then ensued correspondence between th e
defendant and its solicitor and the solicitors for the plaintiffs ,
the outcome being this suit .

The plaintiffs are claiming damages for defendant 's tres-
passing upon this land and taking away their gravel .

Under section 180 of the Railway Act of Canada, R .S.C .
1906, Cap. 37, the defendant, in case it was not able to agre e
with the plaintiffs about the matter and upon the observance of
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COURT OF
Having regard to all the circumstances peculiar to this par- APPEAL

ticular case, I find that at the time the defendant entered upon
Oct . 1 .

the plaintiffs' land there was, in the words of the Act, no dis-
agreement as to the purchase of the property. That there was

	

ISITT

v.
at least a tentative arrangement whereby the defendant pro- GRAN D

ceeded as it did. That the defendant did not ignore the TRUNKFc
plaintiffs ; nor did it defiantly or contemptuously enter upon Rs.. Co .

their land. That having regard to the antecedent transactions
respecting this property, and the importance to land speculator s
of the advent of the defendant railway traversing this locality ,
I am of opinion that the defendant, under all the circumstances ,
was reasonably justified in assuming it had the consent of
the plaintiffs, or at any rate that there would be little or n o
difficulty in reaching a satisfactory adjustment of the price t o
be paid for the soil removed. I find, therefore, that in law
the defendant did not commit trespass, and that that phase o f
the plaintiffs' claim fails—Re Ruttan and Dreifus and Canadian

Northern R.W. Co . (1906), 12 O.L.R. 187 .
I think the cases of Hanley v. Toronto, Hamilton and

Buffalo R.W. Co . (1905), 11 O.L.R. 91, and Wicher v . The

Canadian Pacific Railway Co . (1906), 16 Man . L.R . 343, cited MOgs~SON, .

by Sir Charles Tupper, are distinguishable. In the former cas e
the owner was entirely ignored by the company, who did not
take any of the owner's land entered upon, for the purposes o f
the company. In the latter case the company also ignored
the owner and defiantly and without regard to him proceeded
to help itself.

Then, in working out the price to be placed upon the quan-
tities of soil removed, I accept the evidence advanced on behal f
of the defendant as to the quality.

The evidence of Mr . F. P. Burdon, land surveyor, shews
the area taken to be 4 .55 acres . Mr. Bissell, right of way agen t
of the defendant Company, bought in September, 1914, 18 .0 7
acres through this lot 2400 from Mrs . Margaret Hammond for

xoxrsox, s .certain statutory requirements by them, is empowered to ente r
upon the lands of the plaintiffs and to take away such quantities

	

191 8

of the plaintiffs' gravel soil as may be necessary for the purposes March 1, 23 .

of its undertaking .
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MORRISON, J . $166 per acre. Applying the rule in the case of Cedar Rapids

1918

	

Manufacturing Co. v. Lacoste (1914), A.C. 569 ; 83 L.J., P.C .
March 1, 23 .162, I find that the plaintiffs are entitled to judgment for

$755 .30 .

TSITT

v.

	

committed by the defendant ; and then on a struggle for sub-
GRAND stantial damages consequent thereupon . I was clearly ofTRUNK

PACIFIC opinion that there had been no trespass as claimed. I found
Rr. Co . it a matter of comparative ease to determine the amount t o

which the plaintiffs were entitled, which was less than the su m
paid into Court by the defendant, purporting to be pursuant t o
an order previously made . The defendant, however, had not
accordingly amended its defence, pleading this payment in .
The plaintiffs' solicitors were not ignorant of what had been
done, but stood on what they contend was their right and duty ,
and ignored this payment in, owing to the omission from th e
pleadings of such a defence. The particular question now aris -
ing on the settlement of the order for judgment is, whether th e
payment in should have been formally pleaded, and if so, whether
the requisite leave to so amend had been given at the trial .
My intention certainly was to have allowed the amendment s
referred to in argument of counsel and to put the pleadings i n

MORRISON, T .
proper shape in all respects, having regard to the subject-matter
of the suit, to the end that all issues involved would be adjudi-
cated upon as far as the trial Court had proper power. I think
I did so. The plaintiffs' counsel, in my opinion, proceeded on
that footing, and had they succeeded on their plea of trespass ,
and had been awarded the commensurate amount of damage s
thereupon, the question as to whether payment in had bee n
formally pleaded or whether leave had been given or not, woul d
not have seriously arisen . In short, chances were taken on th e

,outcome of the trial, to say the least . Were it not for the close ,
strong argument put up by Mr . Alfred Bull, of counsel for the
plaintiffs, I should have thought there could be no doubt as t o
the meaning of what happened at the beginning of the trial o n
this aspect of the case .

COURT OF
APPEAL

23rd March, 1918 .

Oct. 1 .

	

Mouniso, J . : During the trial hereof, I took it that the
real contest turned, first, on whether there had been trespass
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The plaintiffs are entitled to the costs up to leave to amend the MORRISON, J.

defence as to payment and otherwise, which leave was given at

	

191 8

the commencement of the trial . The defendant having sue- March 1, 23 .

ceeded on the real or main issue before me, namely, that of
trespass or no trespass, will get the costs subsequent to such COURT OF

b

	

APPEAL

amendments .
Oct . 1 .

From this decision the plaintiffs appealed . The appeal wa s
argued at Vancouver on the 18th and 19th of April, 1918 ,
before MACDONALD, C .J.A., MARTIN, MCPHILLIPS and EBERTS,

JJ.A .

Sir C. H. Tupper, K.C., for appellants : On the evidence
it should have been found there was a trespass in this case. If
the trial judge was right, there are no damages as there was n o
trespass : see Last Chance Mining Co. v. American Boy

Mining Co. (1904), 2 M.M.C. 150 ; Joseph Chew Lumber

and Shingle Manufacturing 'Co. v. Howe Sound Timber Co .

(1913), 18 B.C. 312 ; Adams Powell River Co . v. Canadian

Puget Sound Co . (1914), 19 B .C. 573 ; Yukon Gold Co. v .

Boyle Concessions (1916), 23 B.C. 103. The relations betwee n
Flower and the defendant has nothing to do with the case, a s
Flower had no authority whatever to deal with the propert y
for the plaintiffs . They took the gravel in July and August,
1914, and from April to August, 1915 . The gravel was of the
best quality and the potentialities are to be considered, and we
are not to be held down to what was previously paid for the
property. They must bear the consequences of a trespass under
Armory v . Delamirie (1722), 1 Str . 505 . The case of Vezina

v . The Queen (1889), 17 S.C.R. 1, only applies to a right of
way, and Ha Ha Bay R. Co. v. Larouche (1913), 10 D.L.R .
388, is a case of expropriation . We say they committed a
wilful trespass . On the question of trespass see Hanley v.

Toronto, Hamilton and Buffalo R .W. Co . (1905), 11 O.L.R .
91. On the question of the different kinds of damages se e
Halsbury's Laws of England, Vol . 10, pp. 306-7 ; Saunby v .

City of London Water Commissioners and City of London

(1905), 75 L.J., P.C. 25 at p. 27. As to the right of th e
plaintiff to have the chances of profits considered see Chaplin

ISITT
V.

GRAND

TRUNK
PACIFI C

RY. Co .

Argument
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MORRIBCN,J . v . Hicks (1911), 2 K.B . 786 ; The "Mediana" (1900), A.C.

1918

	

113 ; Fraser v. Fraserville (City of ) (1917), A.C. 187 at p . 194 ;
March_ 1,23 . In re Lucas & Chesterfield Gas and Water Board (1909), 1

K.B. 16. The difference between expropriation cases and th e

Oct. 1 .

	

lamages generally see Smyth v. Canadian Pacific R .W. Co .
ISITT

	

(1908), 8 Can.Ry. Cas. 265 ; Cedar Rapids Manufacturing

GRAND Co. v . Lacoste (1914), A.C . 569 at p . 579 ; Re Ruttan an d
TRUNK Dreifus and Canadian Northern R .W. Co . (1906), 12 O.L.R .

PACIFI C
Ry . co .

	

18( .
Alfred Bull, on the same side : As to question of costs upon

payment into Court under marginal rule 255, payment may be
made but only upon leave of the Court after defence is filed .
This is a matter of defence, and should be pleaded . Rule 256
has not been complied with : see Bunning v . Ilford Gas Com-
pany (1907), 2 K.B . 290. The payment of money in has n o
effect as to the costs when it is not pleaded. The plaintiffs are
entitled to general costs of action and the defendant on th e
issues on which it has succeeded : see Wagsta ff e v. Bentley

Argument (1902), 1 K.B. 124 ; Powell v. Vickers, Sons & Maxim,
Limited (1907), 1 K.B. 71 . As to the difference betwee n
"event" and "issue" see Howell v . Doting (1915), 1 K.B . 54 .

A. H. MacNeill, K.C., for respondent : The trial judge gave
$755.30 and he took as a basis the value of the lots. The right
of way of the railroad ran right through the gravel-pit. The
allowance was $166 an acre, and the former owner was willin g
to take $100 an acre for both land and gravel . The evidence
shews Flower was acting for the plaintiffs and there was no
market for gravel in the district. There is no authority fo r
the suggestion that the measure of damages is its value to th e
taker of the gravel.

Tupper, in reply .

1st October, 1918 .

MACDONALD, C .J.A. : Whether this case be regarded as on e
MACDONALD, of trespass or of compensation for taking the gravel, based on

C .J .A .

	

permission by plaintiffs to defendant to take it, the result must ,
in my opinion, be the same .

COURT

	

present one is that here possibilities and potentialities must b e
considered. On the question of trespass and the estimation of
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I have no doubt whatever that Mr. Flower, who was, in my MORRISON, J .

judgment, agent of the owner, whether plaintiffs or the land coin-

	

191 8

parry, assented to what was done by the defendant . Therefore the March 1, 23 .

defendant was not without excuse for taking the gravel . It is

the property taken or injuriously affected. Having regard to oct . 1 .

the evidence that there was abundance of gravel in the locality, ISITT

and that it was practically worthless as a commercial commodity,
GRAND

it cannot be said that the learned judge was wrong in his con- TRUNK
PACIFIC

elusion of fact on the question of compensation. I think he was RY. Co .

clearly right, and would therefore affirm his judgment on th e
main question .

Then as to the appeal on the question of costs . The rules MACDONALD,

of Court have not been complied with, and while the plaintiffs

	

c .J.A.

perhaps were not prejudiced, yet the practice is precise an d
ought to be strictly followed.

I would dismiss the appeal .

MARTIN, J .A . : There is, in my opinion, no good reason fo r
interfering with the view taken by the learned trial judge as to
the nature of the trespass and the damages awarded, which
should stand. His view is supported by The King v. Nagl e

(1917), 17 Ex . C.R. 88. With respect to the payment into
Court of $4,000 after defence and the amendment of the defence
which became necessary in consequence (how can payment "be
signified in the defence" as required by rule 256 unless th e
defence included the "signification" originally or was amended MARTIN, J .A .

to do so ? C f . Archbold's Q .B. Practice, Vol . 1, pp. 343, 347 ;
and the form of summons in Archibald's Practice at Judges '
Chambers, 2nd Ed., 120 ; Wilson's Judicature Acts, 7th Ed. ,
224), we must accept the learned judge's statement that he ha d
intended to allow such an amendment, that he thought he ha d
done so, that it was given at the commencement of the trial, an d
that the trial proceeded on that assumption, and that th e
plaintiffs "took chances" on its decision in their favour. Such
being the case, I can only say that his direction that "th e
plaintiffs are entitled to the costs up to leave to amend th e

not a case for exemplary or punitive damages,

	

APPEALand if I am
CPT

right in this, then the question wholly turns on the value of
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MORRISON, J .

1918

defence as to payment in and otherwise" is the proper one to
have been made . It follows that the appeal should be dismissed .

March 1, 23 .

COURT OF
APPEA L

oct. 1 .

ISIT T

v.
GRAN D

TRUNK
PACIFI C
RI . Co .

McPni-LLirs, J .A . : The action was one for trespass, ' going
upon the property of the appellants without colour of right and
taking large quantities of gravel therefrom—gravel of the clas s
essential in the top dressing or final ballasting of the railway ,
not the ordinary class of gravel used or which may be used in
the first stages of the construction of the road-bed . Admittedly
the statutory steps were not taken to either acquire the land ,
which was outside of the right of way, or steps to acquire th e
gravel, in pursuance of the provisions of the Railway Act o f
Canada (Cap. 37, R.S.C. 1906, Sec. 180) . The respondent ,
in my opinion, cannot successfully contend that there was an y
agreement come to with the owners for the acquirement of
either the gravel or the land in which it was, therefore the statu-
tory steps to obtain either the gravel or the land by way o f
expropriation were conditions precedent to the right of entr y
upon the lands. Nevertheless the respondent carried railway
tracks to the land in question, upon which the gravel was situate ,
and unauthorizedly took gravel therefrom in large quantities .
I do not think it necessary to canvass or call attention to th e
evidence in detail, but I am clear upon the point that what th e

•

	

respondent did was a plain act of trespass and done with th e
MCF JIeLIPS, knowledge that it was an unauthorized entry upon and inter -

Terence with the land of the appellants, for which the appellant s
are entitled to be awarded damages on the footing of a trespas s
committed, without colour of right. Upon this point, and to
make it clear that there was an act of trespass, it is only neces-
sary to refer to one portion of the evidence adduced at the trial ,
although there is other and cogent evidence which, in my
opinion, clearly establishes trespass .

	

Halpenny, the train-
master of the respondent, an official of the railway and in con-
trol or charge of the ballasting, in giving evidence upon the par t
of the defence, when under cross-examination said :

"Did you [Halpennyl say you would go and take it anyway? No .
"Did you in fact go on and take it anyway? Yes .
"And you got no permission from Mr . Flower? [Mr. Flower had acted

for the appellants in regard to their property interests in some things ,
but it cannot be said upon the evidence that there was any authority to
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bind the appellants and this cannot be successfully supported by the MORRISON, J.

respondent] . No.

	

-
"You got no permission from him? No."

	

191 8

The situation in law unquestionably is, that none of the ' march 1, 23 .
statutory steps being taken, a clear trespass took place and th e
appellants are entitled to have damages assessed, apart from
the provisions of the Railway Act, and the appellants have thei r
ordinary right of action for trespass : see Saunby v. City of

London Water Commissioners and 'City of London (1905), 7 5
L.J., P.C . 25 ; Champion & White v. City of Vancouver
(1918), 1 W.W.R. 216 ; Idington, J. at pp . 220, 221 ; Duff ,
J. at p. 221. The language of Mr. Justice Idington in th e
Champion & White case, at p . 220, is peculiarly fitting to th e
facts of the present case . He said :

"I think the course of the respondent in disregarding all the express and
implied obligations resting upon it in the premises, was quite as lawless
as that of the City of London in the Saunby case (1905), 75 L.J ., P.C . 25 ;
(1906), A .C. 110, or of the parties condemned for their action in proceedin g
without filing plans and duly expropriating in the West Pcsrkdale case, 1 2
App . Cas . 602 ; 56 L.J., P .C . 66, in both of which eases the necessity fo r

duly proceeding according to law was maintained by the Judicial Com-
mittee of the Privy Council . These cases seem to me, without going

further, to maintain the appellants' right to proceed herein to protec t
their rights . "

Exemplary damages may fittingly be assessed in a case such
as the present one (see Halsbury's Laws of England, Vol . 10,
at pp . 306, 307, 308, and Vol . 27, pp . 358-9) . The principle MCPHILLIPS,

upon which damages may be rightly assessed was considered by

	

J .A .

the Lord Chancellor (the Earl of Halsbury, L .C.) in The
"Mediana" (1900), A .C. 113 at pp. 116-8.

Here the contention is that the land is of little value ; the
gravel is without a market value, in fact that the responden t
can proceed in a high-handed manner and they say, in effect ,
"well you have suffered little or no damage," and the damage s
are to be assessed upon the basis of a depressed market valu e
for the land and no market value for the gravel . That I do
not consider to be the law, and I would refer, upon this point ,
to the trenchant exposition of the law that governs, given by
Mr. Justice Duff in Lamb v . Kincaid (1907), 38 S.C.R. 516
at pp . 539, 540 . With great respect to the learned trial judge,
I cannot agree that the damages have been assessed upon a true

COURT OF
APPEAL

Oct. 1 .

ISITT
V .

GRAN D

TRUNK
PACIFIC
Rv . Co .
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Moxslso v, J. basis, upon the contention of the respondent—the value of th e
1918

	

land alone—at an absurd temporarily depressed market value .
March 1, 23 . The damages should have been at the very least $1,000, an d

upon the basis even of the saving to the respondent in usin g
COURT OF

APPEAL the gravel of the appellants as against gravel of its own ; the

Oct . 1 . and there has been wholly ignored the reasonable potential valu e
I5ITT both of the land and gravel. The Lord Chancellor (Lord Buck-

GRAANn master) in Fraser v . Fraserville (City) (1917), 86 L.J ., P.C .
TRUNK 91, stated the principle as to the assessment of damages, wher e
PACIFIC
Rv. Co . lands are compulsorily acquired, and the rule in such case would

be more restrictive than would be the rule which should be fol-
lowed when the facts of the present case are taken into con-
sideration. At p. 94 we find him saying :

"The principles which regulate the fixing of compensation of lands com-
pulsorily acquired have been the subject of many decisions, and among th e
most recent are those of Lucas v . Chesterfield Gas and Water Board, In re
(1908), 77 L .J ., K .B. 1009 ; (1909), 1 K.B. 16 ; Cedar Rapids Manufac-
turing Co . v. Lacoste (1914), 83 L.J., P.C . 162 ; (1914), A.C . 569 ; and
Sidney v . North-Eastern Railway (1914), 83 L .J ., K.B . 1640 ; (1914), 3
K .B . 629 . The principles of those cases are carefully and correctly con-
sidered in the judgments, the subject of appeal, and the substance of them
is this : that the value to be ascertained is the value to the seller of th e
property in its actual condition at the time of expropriation, with all it s
existing advantages and with all its possibilities, excluding any advantage
due to the carrying out of the scheme for which the property is compul -

MCPHILLIPB,
sorily acquired, the question of what is the scheme being a question of fac t

J.A . for the arbitrator in each ease. It is this that the Courts have foun d
that the arbitrator has failed to do, and it follows that his award cannot
be supported . "

Important and valuable evidence was given as to the lands ,
the value of the gravel, and possibilities reasonably to b e
expected, and surely there must be something allowed for th e
early development of the country consequent upon the construc-
tion of a transcontinental line of railway, unless it might be sai d
that the undertaking was wholly unwarranted, but the history
of development in Canada is all in favour of at least reasonabl e
increase of values . There must be "possibilities" (Lord Buck-
master in the Fraser case at p. 94) that warrant consideration ,
but the assessment of damages as arrived at in the present cas e
has been wholly upon a wrong principle and totally inadequate .
Lord Dunedin in delivering the judgment of their Lordships o f

saving alone in cost of transportation is proved to be $5,400,
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the Privy Council in Odium v. City of Vancouver (1915), 85 MORRISON,J.

L.J., P.C . 95, said at pp . 97-8 :

	

191 8
"In other words, their Lordships agree with .

	

. . . Mr. Justice
March 1, 23 .

Irving, who says, `I do not question that the present potential value may	
be a factor, but the potential values may be too remote at this date to

COURT OF
enhance the value of the land, which at present is practically unproductive .' APPEAL
These observations are, in their Lordships' opinion, strictly in accordance -
with the principles laid down in Cedar Rapids Manufacturing Co . v . Oct . 1 .
Lacoste (83 L .J., P .C . 162 ; (1914), A.C. 569) already cited."

In my opinion the assessment of damages was a totally
inadequate assessment of damages, firstly, because of the "law-
less" (Idington, J. in Champion & White case, p . 220) conduct
of the respondent ; secondly, because upon the evidence a s
adduced the amount allowed is wholly inadequate ; further ,
because the "possibilities" and "potential value" have been
ignored. It follows that, in my opinion, there must be a new
trial or a reference had to assess the damages upon a proper
principle .

I would allow the appeal .

EBERTS, J .A . : I would allow the appeal .

The Court being equally divided, the appea l

was dismissed .

Solicitors for appellants : Tupper & Bull .

Solicitors for respondent : Tiffin & Alexander.

ISITT
V .

GRAN D

TRUNK
PACIFI C
Ry . Co .

MCPHILLIPS,
J .A .

EBERTS, J .A .
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MORRISON, J . BELL v. NICHOLLS ET AL. EX I'ARTE RICHARDS.
(At Chambers )

1918

		

Practice—Sheriff—Poundage on writ of possession—Writ of execution—

Rules, Appendix if, Schedule 4(38)—Scale of fees to sheriff .
Nov. 4 .

Where a sheriff has executed a writ of possession, he is entitled to poundag e
on the yearly rental value of the premises to which possession is given ,
which is the "sum made" within the meaning of item 38 of Schedul e
No . 4 of Appendix M . to the Supreme Court Rules, 1912 .

A PPEAL by the Sheriff of the County of Victoria from th e
taxation by the deputy district registrar at Victoria of the
Sheriff's bill of costs and charges for executing a writ of posses-
sion. The plaintiff obtained judgment for possession of lo t
441, Victoria City, and caused a writ of possession to be issue d
to the Sheriff. The Sheriff placed the plaintiff in possession ,
and claimed poundage on the yearly rental value of the premises .
The deputy district registrar disallowed the claim on taxa-
tion, and the Sheriff appealed. Argued before MonmsoN, J . a t
Chambers in Victoria on the 23rd of September, 1918 .

Bullock-Webster, for the Sheriff : This is an application fo r
an order to review the taxation of the Sheriff's bill of costs an d
charges as to one item, viz . : the poundage claimed on th e
execution of the writ of possession . There is no report of
the question having been decided before in British Columbia ,
and it is of importance to the sheriffs . There is no definit e
provision for poundage on a writ of possession in the Schedule
No. 4 of Appendix M. to the Supreme Court Rules, 1912, but
if it can be established that a writ of possession is a writ o f
execution, it is submitted that poundage is payable as suc h
under item 38, and it will only remain to be determined wha t
is the "sum made" in the case of a writ of possession. Enforce-
ment of a judgment for possession of land is provided for by
marginal rule 644, and marginal rule 646 provides that upon
any judgment or order for the recovery of land and costs, ther e
may be either one writ or separate writs of execution for th e
recovery of possession and for the costs, at the election of th e

BELL
V.

NIONOLL s

Statemen t

Argument
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successful party. So that in this rule the term "writ of execu- MO'IS°x, J .
(At chambers )

tion" is used . The statute of 3 Geo . I ., Cap. 15, makes provision

	

—

for the payment of poundage on a writ of possession based upon

	

191 8

the yearly value of the lands to which possession is given, and Nov. 4 •

this statute is in force in British Columbia by virtue of the

	

BELL

English Law Act, R .S.B.C. 1911, Cap . 75, consequently Nrcxoras
poundage in British Columbia is payable on the yearly rental
value of the premises, because the Act of 3 Geo . I . is not from
local circumstances inapplicable, and it has not been modifie d

and altered by legislation having the force of law in British

Columbia . Poundage is claimed on $3,000, which, it is sub-

mitted, is the yearly rental value of the premises, in additio n

to the fees which Schedule No . 4 specifically allows.
Alexis Martin, contra : As the scale of fees referred to make s

no provision for poundage on a writ of possession, none i s
payable . It must be presumed that the Lieutenant-Governor Argument
in Council, acting in pursuance of the power conferred by th e
statute to make rules and regulations and fix a tariff of fees ,
had before him the statute of 3 Geo. I. referred to, and not
having made any provision for poundage on a writ of possession,
none is payable. In any event, if it is found that such pound-
age is payable, it is submitted that the yearly rental value o f
the premises in question does not exceed $1,200 .

4th November, 1918 .

MoRRrsox, J . : The question submitted to me as arising i n
this application is as to whether poundage is payable on a
writ of possession. I find that the "sum made" in this case
is the percentage on the yearly rental value of the property in
respect of which possession is given .

The writ of possession is equivalent in its effect to an execu- Judgment

tion so called.
Under all the circumstances of this case, I think the yearly

rental value should be fixed at $1,800 .
The costs herein will follow the event.

Order accordingly .
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MoRRIsoN, ESQUIM ALT AND NANAIMO RAILWAY COMPANY v .
McLELLAN AND WENBORN .

Lands—Grant from Dominion—Portions thereof excluded—Subsequent leas e

of coal rights—Action for trespass against lessee—Onus of proof as t o

portions excluded from grant—Attorney-General a party—B .C. Stats .

1884, Cap . 14—R.S.B .C. 1911, Cap . 159 .

The plaintiff held a grant from the Crown through the Parliament of
Canada for a tract of land including minerals from which was excluded
certain portions thereof that had previously been alienated by th e
Crown. The defendant held a subsequent lease from the Crow n
through the Provincial Government of a portion of the same lands ,
claiming that the lands so leased were a portion of what had previously
been alienated and were not included in the plaintiff's grant . In an
action for trespass the trial judge held in favour of the plaintiff .

Held, on appeal, that the question of whether the land in dispute passe d
under the grant to the plaintiff was one of fact, and the onus of proof
that it fell within the portion previously alienated lies on the defend -
ants, and they having failed in this the appeal should be dismissed .

Held, further, that the Attorney-General was not a necessary party to the
action.

Per MCPrILLIPs, J .A . : Even if the onus were on the plaintiff it has been

A
fully discharged.

APPEAL by defendants from the decision of MoRRIsoN, J. in
an action tried by him at Victoria on the 11th and 12th of
October, 1917, to set aside a lease granted by the Crown to the
defendants under the Coal and Petroleum Act on the 2nd o f
July, 1914 . Under an Act known as the Settlement Act passe d
in 1883 (B.C . Stats . 1884, Cap. 14) the Province granted to
the Dominion a certain tract of land to aid in the con-
struction of a railway from Esquimalt to Nanaimo . The
lands so granted were not to include the portion thereof tha t
was then held under Crown grant, lease, agreement for sale, o r
other alienation from the Crown, nor was it to include Indian
Reserves, lands reserved for school purposes, settlements, no r
Naval or Military Reserves . The grant included coal and the
other metals. On consideration of the plaintiff undertaking to
build the railway the Dominion granted said lands to them b y
way of subsidy . The defendant McLellan obtained a grant of

191 7

Nov. 2 .

COURT OF
APPEAL

191 8

Oct. 1 .

ESQUIMALT
AND

NANAIMO
RY. Co .

V.
MCLELLAN

Statement
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the surface rights of a portion of the land in dispute from the MoRaaSON, J .

plaintiff and later concluding that the land in question had been

	

191 7

reserved for school purposes, he applied to the Government for a Nov. 2

licence to prospect for coal, which was granted to him on the 2nd
of July, 1912 . This licence was renewed in the followingg year, COURT of

APPEA L
when McLellan proceeded to prospect for and recover coal . On
the 2nd of July, 1914, the Government granted him a five-year 191 8

lease of the lands, under the Coal and Petroleum Act . The Oct. 1 .

plaintiff then brought this action for a declaration that the EsQuIMALT
lease to the defendant is void, and for an injunction.

	

AND
NANAIMO
Rv. Co .

Davis, K.C., and Harold B. Robertson, for plaintiff .

	

v.
MCLELLAN

Martin, K.C., and Casey, for defendants .

2nd November, 1917 .

MoRRISON, J. : By an Act of the Legislature of British
Columbia passed in the year 1883, intituled An Act relating to
the Island Railway, the Graving Dock, and Railway Lands o f
the Province, being B .C. Stats . 1884, Cap. 14, and commonly
called the Settlement Act, certain lands were granted to th e
Dominion Government for the purpose of construction and t o
aid in the construction of a railway between Esquimalt and
Nanaimo (section 3) . The lands so granted were not to includ e
any that were then held under Crown grant, lease, agreement
for sale, or other alienation by the Crown, nor to include any coRRIs0N, J .

Indian Reserves or settlements, nor Naval or Military Reserve s
(section 6) . Coal was enumerated as one of the mineral s
included in the grant . The railway was constructed and the
contract consummated .

In 1912 the Provincial Government purported to grant to the
defendant a licence, pursuant to the Coal and Petroleum Act ,
R.S.B.C . 1911, Cap . 159, to prospect for coal, etc., in and under
portions of the lands alleged to have been granted as above, an d
in the year 1913 they purported to renew this licence. The
defendant McLellan thereupon entered upon the lands covere d
by his licence and proceeded to prospect for and to recover coa l
from the premises claimed under the grant by the plaintiff .

In 1914 the Government purported to grant to the defendan t
a lease for five years of the under-surface rights under the land
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MORRISON, J . covered by these licences. The plaintiff now seeks a declara -
1917

	

tion that the lease so issued by the Crown to the defendan t

Nov. 2. McLellan is null and void and that the plaintiff is entitled to
	 the land covered by the said lease.

1918 Court should be assisted by the Attorney-General in the adjust -
sod . 1

.	 went of this dispute between him and the plaintiff. That the
ESQUIMALa proceedings be by Petition of Right . It is urged that as al l

AND

	

the evidence upon which I must rely in determining the issue
NANAIMO

	

g
RY. co. is in the possession of the Government, the defendants ar e

MCLELLAN unable to properly defend the action, the Attorney-General no t
being a party . Mr. Martin urges upon me the plea ad miseri-

cordiam that inasmuch as all the plaintiff need do is to prove a
prima-facie case, the defendants will be helpless under the bur -
den then shifted upon them. Be that as it may, it must be
shewn clearly that the action cannot be maintained at all with -
out the intervention of the Attorney-General : Attorney-Genera l

v . Pontypridd Waterworks Company (1908), 1 Ch. 388. The
defendants have not satisfied me on that point. From what
plaintiff's counsel stated in open Court as to the knowledge o f
the matters in issue herein by the Attorney-General, and whic h
was not denied by the defendants' counsel, then also present, I
assume that the Attorney-General is advised to remain aloof .

MORRISON, J . However that may be, and notwithstanding the strong argu-
ment by Mr . Abbott, I am bound by the decision of the Ful l
Court in the case of Esquimalt and Nanaimo Railway Co . v .

Fiddick (1909), 14 B .C. 412 .

As to the merits of the case, I confess I have very littl e
trouble in finding that the lands covered by the lease fall withi n
the boundaries described in the statutory grant, and that the y
were neither alienated nor reserved previously, as claimed b y
the defendants .

In my opinion, it follows that the Government gave the
defendant McLellan a lease of lands of which they were then
not the owners .

There will be judgment for the plaintiff in the terms of th e
statement of claim .

COT

	

In limini the question was submitted by counsel on behal f
of the defendant, although not raised on the pleadings, that the
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From this decision the defendants appealed . The appea l
was argued at Vancouver on the 7th, 8th, 9th and 10th of May,
1918, before MACDONALD, C.J.A., MARTIN, GALLIHER, MC -

PHILLIPS and EBERTS, M.A .

Martin, K.C., for appellants : Section 6 of the Settlemen t
Act provides for the exceptions from the deed, and we say the 191 8

land in question was withheld from what was included in the Oct . 1 .

deed under that section . These lands were previously alienate d
by the Government and the burden is on them to shew they were ESQAND

ALT

not. Land that was alienated and fell back through abandon- NANAIMO
RT. Co.

ment does not go to the Railway but to the Government . When

	

v .

there is a forfeiture it is to the Crown : see The Queen v . Demers Mc1 .ELLArr

(1894), 22 S.C.R. 482 ; Farrell v. Fitch and Hazlewood

(1912), 17 B .C. 507 . Our lease was given on the 2nd of July ,
1914, and the Crown should be made a party, as the Crown i s
interested : see Barclay v . Russell (1797), 3 Ves. 423. On the
question of parties see Hamelin v. Newton (1918), 1 W.W.R.
804. As to what alienation means see Nelson and Fort Shep-

pard Ry. Co. v. Jerry et al . (1897), 5 B.C. 396 ; The Queen

v . Victoria Lumber Co ., ib . 288 . As to exceptions from the
grant see Savill Brothers, Limited v. Bethell (1902), 2 Ch. 52 3
at p. 530 ; Halsbury's Laws of England, Vol . 10, p. 471;
Cooper v . Stuart (1889), 14 App . Cas . 286. They must prove
the land in question was not alienated when defendants received

Argument
their licences.

Davis, K .C., for respondent : He says first, there is no action ,
as the Attorney-General is not a party ; secondly, that we have
not shewn the property belongs to us. We have a statutory
title prior to theirs, and if this covers the ground, the lease mus t
be void : see Victor v. Butler (1901), 8 B .C. 100 ; Attorney-

General of British Columbia v . Attorney-General of Canada

(1906), A.C. 552. The question of parties does not arise i f
we have a good title to the land. We say this land was not
excepted from the grant, so that the law of exception does no t
apply. I will assume the burden is on us to shew the land i s
not in the exceptions . All the block reserved in July, 1873 ,
being a reservation for the Dominion for railway purposes, wa s
reserved up to the Settlement Act. As to coal, the Coal Pros-

107

MOBBISON, J .

191 7

Nov. 2 .

b URT OF
APPEAL
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MORRiSON, J . petting Act of 1883 would not interfere, as coal prospecting is

1917

	

not an alienation, and with relation to mining, a staking unde r

Vov.2 . any of the mineral Acts is not an alienation . The extent of
	 the lands alienated are set out. A recital in the document i s

GOUET of prima-facie evidence of the correctness of the statement therein :
APPEAL

see Attorney-General for Canada v. Giroux (1916), 53 S .C.R .
191s

	

172 at p . 192 .

	

The decision in this case being entirely
Oct . ' . between the parties, it does not affect the Crown . It says we

ESQUIMALT are entitled to the coal and the Crown is not interested : see

NAAivaDMO
Esquimalt and Nanaimo Railway Co. v,4 Fiddick (1909), 1 4

RY . Co . B.C. 412 at pp. 414-5 ; Great Eastern Railway Co . v. Goldsmid

MCLELLAN (1884), 9 App . Cas. 927 at p . 941 ; Alcock v. Cooke (1829), 5
Bing. 340 .

Harold B . Robertson, on the same side : The land in ques-
tion is within the block granted the plaintiff. In law the proof
of the exceptions lies on the defence. In asserting the excep-

Argument
tion the onus is on him : see Thibault v. Gibson (1843), 12 M .
& W. 88. As to exceptions being pleaded see Rex v. Jame s

(1902), 1 K.B. 540 at p. 545 ; Steel v . Smith (1817), 1 B . &
Ald. 94 ; Rex v. Audley (1907), 1 K.B. 383 .

Martin, in reply.

Cur. adv. vult .

1st October, 1918.

MACDONALD, C.J.A . : By the Settlement Act, B .C. Stats .
1884, Cap. 14, the Province granted to the Dominion a tract of
land in Vancouver Island to aid in the construction of the rail -
way from Esquimalt to Nanaimo. The plaintiff undertook
with the Dominion to build the railway, and the Dominion, i n
consideration thereof, granted the said lands to them by way o f

MACDONALD ,

C .J .A . subsidy. It was provided in said grant that the same shoul d
not include "any lands now held under Crown grant, lease ,
agreement for sale, or other alienation by the Crown, nor shal l
it include Indian Reserves or settlements, nor Naval or Mili-
tary Reserves . "

The defendants claim under a lease from the Crown in righ t
of the Province the coal underlying part of the land include d
within the boundaries of said grant . Prior to the issue of th e
said lease, the defendant McLellan obtained from the plaintiff



XXVL] BRITISH COLtiMBIA REPORTS .

	

109

a grant of the surface of part of the land under which the sai d
coal lies, the coal being expressly excepted from said grant t o
McLellan. Subsequently McLellan conceived the idea tha t
neither the surface nor the coal passed under the grant
from the Province to the Dominion, but was included i n
the exceptions above mentioned . He therefore applied to the
Provincial authorities for a lease of the coal under his own sur-
face and some adjacent surface. His suggestion was that thes e
lands were under reserve for school purposes at the date of th e
Settlement Act, and therefore did not pass to the Dominion ,
and hence were not acquired under plaintiff's grant from th e
Dominion .

The correspondence between McLellan and the Provincia l
lands department spews that the Provincial authorities con-
sidered that said area was an Indian Reserve on the date of th e
passing of the Settlement Act, and therefore did not pass from
the Province, and that they were at liberty to give McLellan a
lease of the coal, which they accordingly did in the year 1914 .
McLellan proceeded to prospect and explore for coal unde r
colour of this lease, and this action was brought by the plaintiff
for an injunction and a declaration of its title. There is no
dispute about the validity of the grants from the Province t o
the Dominion and from the Dominion to the plaintiff. The
principal question in the appeal therefore is, Was the area i n
question within the above mentioned exceptions ?

In this appeal there is no distinction to be drawn betwee n
surface and under-surface rights, because if the subject-matte r
of the dispute did not pass from the Province under the grant t o
the Dominion, neither did the surface . In other words, the Rail-
way Company acquired either both surface and under-surfac e
rights, or nothing. The situation, then, is that the only sugges-
tions made prior to the commencement of the litigation deroga-
tory to plaintiff's title was that of defendant McLellan, wh o
asserted that the lands in question had been reserved for schoo l
purposes ; and that of the department of lands, which asserted
that it was "an Indian Reserve." All sorts of suggestions were
made by defendants' counsel, in argument, as to the possi-
bility of the lands being within one or other of the severa l
classes of exceptions above mentioned, and they contended that

MORRISON, J .

191 7

Nov. 2.

COURT OF
APPEAL

191 8

Oct. 1 .

ESQUIMALT
AN D

NANAIMO
Ry. Co .

v.
MCLELLAN

MACDONALD,

C.J .A .
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MORRISON, J . the onus was upon the plaintiff to negative the possibility of that

1917

	

being so . I do not propose to follow counsel in this argument ;

Nov. 2 .
I think I should pay no attention to suggestions other than tha t
	 the lands in question were reserved for school purposes, or as

COURT OF an Indian Reserve or settlement .
APPEAL

But before taking up the merits, I wish to refer to the sub-
1918

	

mission of counsel for the defendants that the Attorney-General
oct .1 . of the Province was a necessary party to this action .

	

The

ESQUIMALT action being for trespass, the onus of proof of ownership is upon
AND

	

the plaintiff.

	

If plaintiff is right, the defendants are tres -
NANAIMO
Rr. Co. passers . Defendants cannot rely upon their subsequent leas e

MCLELLAN
as against the prior grant . In my opinion, the lease has
nothing to do with the case . The defendants put the plaintiff
to proof of their title, and when they prove that their case i s
made out . There can be no contest as between the grant and the
lease. If the defendants were to attempt to justify by setting
up and proving a lease from another person, such person woul d
not, I think, be a necessary party-defendant in an action of thi s
kind : Child v. Stenning (1878), 7 Ch. D. 413, and I do not
apprehend that a different rule is to be applied where the tres-
passer claims under a lease from the Crown, at all events, wher e
that lease is subsequent to a grant which, if valid, must neces-
sarily prevail.

In Alcock v . Cooke (1829), 5 Bing. 340, questions analogou s
MACDO N ALD ,

C .J .A . to those in this dispute were in controversy . It was not ther e
suggested that the Attorney-General was a necessary party . The
same observation may be made with respect to Vancouver Lum-

ber Co. v . Corporation of Vancouver (1910), 15 B.C . 432 ;
affirmed in (1911), A.C. 711 . I am therefore of opinion that
the Attorney-General was not a necessary party .

The question whether the land and coal in issue passed under
the grant to the Dominion is one of fact . If the onus of proof
chat it fell within the exceptions lies on the defendants, wh o
assert it, then I think they have failed to prove their ease . On
the other band, if the onus is upon the plaintiff to negative th e
exceptions, then I have to consider whether or not that onu s
has been discharged . In my opinion, the onus is on th e
defendants. In the construction of penal statutes it has bee n
laid down as a rule that when an exception from the penalty is
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contained in the section imposing the penalty, the party claim- '"RR ' s",
ing it must prove that the other party is not within the excep- 191 7
tion ; but where the exception is made in a subsequent section

Nov . 2
of the statute, the rule is otherwise : Thibault v . Gibson (1843),	
12 M. & W . 88, which has been approved and followed in the COURT OF

subsequent cases on the point. I apprehend that the rule afore-
said, which requires the prosecutor or plaintiff in a penal action 191 8

to negative the exception was adopted because of the penal char- Oct. 1 .

acter of the proceeding, and is not applicable to a case of this E$QUINIALT

kind. I think this is consistent with principle and convenience .

	

AND
NANAIM O

Now, there is a matter put forward in evidence by the RY . Co.

plantiff, and to which the defendants are entitled to the benefit,
MCLELLA N

if any, as indicating that the area in question was set aside fo r
purposes within the exceptions from the grant to the Dominion .
A book was produced by the plaintiff from the department o f
lands purporting to be an index of Government Reserves from
the earliest records down to the time of the trial . Inter alia

the lands in question herein are referred to in this book, an d
across the page is written the words :

`"These reserves are available for Indian settlements, schools, parks, or
other public purposes. "

Now, apart from what may be said of the authenticity of th e
entries made in the book, and assuming the language quoted t o
be authentic, and to be some evidence of the setting aside o f
these lands for the purposes mentioned, yet, in my opinion, they MAOOONALD ,

C.J.A .do not help the defendants . It is quite clear on the evidence
that the lands were never used for school purposes, that is t o
say, the Province never alienated them to trustees or otherwis e
applied them to school purposes in the sense mentioned in
Attorney-General v . Esquimalt and Nanaimo Rly. Co. et al .
(1912), 17 B .C. 427, so that they have always remained at th e
absolute disposal of the Province, untrammelled by any aliena-
tion for school purposes . That, I think, is a sufficient answer
to defendants' suggestion that they were school reserves at th e
date of the Settlement Act .

Then, can the inference be drawn that they were India n
Reserves or settlements from the words cited from the said
book ? Indian Reserves consist of lands conveyed or assigne d
to the Crown in right of the Dominion for the use of the
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MORRIBON, J . Indians. To say that lands are available for Indian Reserve s

1917

	

does not make them Indian Reserves within the constructio n

Nov 2 which I would place upon the language of the grant when i t
	 says that the grant shall not include Indian Reserves or settle -

APPEAL
which such an inference can be drawn, that this land was ever

1918

	

used as an Indian Reserve or settlement ; at most, if any value
Oct . I .

	

is to be attached to said index book as evidence in the case, the

EBQUIMALT land in question was merely designated as land fit to be made
AND

	

an Indian Reserve or settlement . It is, however, in my con-
Rr. Co . o struction of the deed, not such lands, but de facto or de jure

Indian Reserves or settlements which are excepted .
MCLELLAN

MARTIN, J.A. : This is a conflict between a grant from the
Crown in fee simple, in the form of letters patent under th e
great seal of Canada, dated 21st April, 1887, to the plaintif f
Company of certain lands on Vancouver Island, "including al l
coal, coal-oil, ores, stones, clay, marble, slate, mines, minerals ,
and substances whatsoever thereupon, therein, and thereunder, "
and a subsequent grant from the Crown, represented by th e
Lieutenant-Governor in Council of British Columbia, by wa y
of a lease, dated July 2, 1914, of an alleged portion of the sam e

MARTIN, lands "for coal or petroleum mining purposes" as authorized by
J .A . section 21 of the Coal and Petroleum Act, Cap . 159, R.S.B.C .

1911, for a term of five years . The Government of Canada
became possessed of the lands it granted as above by means of
the Settlement Act (as it is called) of British Columbia, Cap .
14, 47 Viet., 1888, wherein the Legislature of the Provinc e
granted them to the Canadian Government in trust "for th e
purpose of constructing, and to aid in the construction of" th e
plaintiff's railway .

There is first raised for our determination an issue of fac t
which must be disposed of before the legal question can b e
properly considered, and it is : Does the area leased to th e
defendants come within the exceptions set out in sections 3 an d
4 of the said Settlement Act ? The learned trial judge says on
this point :

COURT OF meats. It is not suggested, and there is no evidence fro m

I would, therefore, dismiss the appeal .



XXVI.] BRITISH COLUMBIA REPORTS .

	

113

"I confess I have very little trouble in finding that the lands covered by MORRISON,J .

the lease fall within the boundaries described in the statutory grant, and

	

-
that they were neither alienated nor reserved previously ."

	

191 7

In my opinion, this is the right conclusion to be drawn fro m
the evidence, quite apart from the question of the onus of proof ,
as to which see the observations of Mr. Justice Duff in Bank of

Toronto v. Harrell (1917), 2 W.W.R. 1149 ; 55 S.C.R. 512

at p. 533 . The degree and nature of proof varies according t o
the subject-matter of the contest, and here it is of an unusua l
kind, extending over a long period in sporadic localities, an d
not susceptible of that certainty which is always to be aimed at,
though often unattainable. In such circumstances, much must
be left to reasonable inferences and probabilities : as Lord
Loreburn said in Wakelin v. London and South Western Rail -

way Co . (1886), 12 App. Cas. 41 ; 56 L.J., Q.B . 229, cited
with approval by their Lordships of the Privy Council in Jones

v . Canadian Pacific Railway (1913), 83 L.J ., P.C . 13 ; ' 13
D.L.R . 900 at p . 909 :

" `It is, of course, impossible to lay down in words any scale of standard
by which you can measure the degree of proof which will suffice to support
a particular conclusion of fact . The applicant must prove his case . This
does not mean that he must demonstrate his case. If the more probabl e
conclusion is that for which he contends, and there is anything pointin g
to it, then there is evidence for a Court to act upon. Any conclusion short
of certainty may be miscalled conjecture or surmise, but Courts, like
individuals, habitually act upon a balance of probabilities .' "

Here, I think it may well be said that the proof adduced ,
while it is susceptible of greater certainty, is nevertheless rea-
sonably sufficient to support the inferences which have bee n
drawn below.

Such being the facts, the position shortly is that the Crow n
in 1887 granted to the plaintiff in fee simple certain minerals ,
coal and coal-oil, and in 1914 granted a lease of the same min-
erals to the defendant, who submits that this Court cannot dea l
with the situation thereby created or do justice between the liti-
gants unless the Crown is a party to the proceedings : the Cour t
below, be it noted, was informed by the defendants' counsel tha t
the Attorney-General had refused to take part in the proceed-
ings . This question in two other forms has recently been befor e
this Court in North Pacific Lumber Co . v. Sayward [(1918) ,
25 B.C. 322] ; (1918), 2 W.W.R. 771 ; and Quesnel Forks

8

Nov . 2 .

WOURT OF
APPEAL

191 8

Oct. 1 .

Esqu MAL T
AND

NANAIMO
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moRSISON, J . Gold Mining Co. v. Ward [ (1918), 25 B.C . 4761 ; (1918) ,

1917

	

3 W.W .R. 230, but this, as I view it, is quite distinc t

Nov . 2 . from them and is the same in principle, though in anothe r
	 aspect as Victor v. Butler (1901), 8 B.C. 100 ; 1 M.M.C. 438 ,

sxsZ,xT of and note p . 446, wherein two placer mining Crown grants cam e
AYPEA L

—

	

into conflict and the earlier was held to prevail ; the only differ -
1918

	

ence between that case and this is that here, instead of the two
Oct .

	

-1 . g ants being of equal nature and importance, the later is of a

':BQUTALT lesser estate. There are many reported cases wherein grant s
AND

	

from the Crown have been held to be void though the Crow n
NANAIMO

Ry . Co. was not a party, and some of them are cited in a peculiar cas e
v.

	

Of the kind in this Province, Esquimalt and Nanaimo Railwa y
el,F.i.i .Ax

Co. v . Fiddick (1909), 14 B.C. 412 ; 7 W.L.R. 778, wherein
it was-held there had been a violation of an elementary principle
of natural justice nullifying the grant because the Company
whose lands had been taken away by a special statute had not
been heard upon the application to the Lieutenant-Governor in
Council for a grant of part of said lands under said statute .
The three principles upon which the Court generally acts are
thus laid down in the leading ease of Gledstanes v . The Earl of
Sandwich (1842), 4 Alan. & G. 995 at pp. 1028-9 ; 5 Scott
(" .r. .) 689 :

"Upon consideration of the cases in which the King's grant has been hel d
to be avoided by reason of any misdeseription or mistake thereon, they wil l

TIN, be found to fall under one of three classes ; first, where the King has by
,r .A . his grant professed to give a greater estate than he had himself in the

subject-matter of the grant ; as in the case of Alton Woods [(1595-1600)] ,
1 Co. Rep. 40, and the other cases above considered ; secondly, where the
King has already granted the same estate, or part of the same estate, to
another ; in which case the second grant would work injustice, or. at al l
events, great inconvenience ; such was the ease of Alcock v . Cooke [ (1829) ] .
5 Bing. 340 ; 2 M . & P. 625, cited by the plaintiff in argument, and The
Earl of Rutland's Case [(1608)], 8 Co . Rep . 57 ; or, thirdly, where th e
King has been deceived in the consideration expressed in his grant ; as
where the consideration has been untruly stated, or the subject of th e
grant has been recited to be of Iess value than it really is, or where, as i n
the case of Mead v . Lenthall, 2 Roll . Abr . 189, the King recites a forme r
grant of an office for life, and a surrender ; and then grants the same office
to J. S ., whereas in truth, either the King had not granted the office fo r
life, or the office had not been surrendered ; here the grant would be void ,
because there was no such consideration as was recited . "

The case at bar has been reduced to a very simple one and
comes within the second class above laid down, as one in which
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"the second grant would work injustice, or, at all events, great Mox$ISON, J .

inconvenience ."

	

191 7

In the case from this Province of City of Vancouver v. Van-
Nov. 2.

couver Lumber Company (1911), A.C. 711 at p. 721 ; 81 L.J . ,
P.C. 69, their Lordships of the Privy Council say :

	

cons' Q7'APPEA L
"It is perhaps desirable to state the rule of law on which the Court o f

Common Pleas proceeded in delivering judgment in Alcock v . Cooke

	

191 8
[ (1829) ], 5 Bing. 340 . The rule is a rule of common law by which a
grant by the King which is wholly or in part inconsistent with a previous net . 1 .

grant is held absolutely void unless the previous grant is recited in it . 17sQu tAL T
But the rule is qualified to this extent, that if the subject had no actual

	

AN D
or constructive notice of the previous grant, the second grant will be good NANAIM o
to the extent to which it may be consistent with the first grant though RY . Co.

void as to the rest . The rule arises out of a duty which the law casts upon

	

" 'C LELIA
the subject of making known any previous inconsistent grant of which h e
may himself have notice . If he neglect this duty he is held to have
deceived the King when accepting the grant made to him, with the result
that he takes nothing by his grant . "

And in Coke's Institutes, section 438, 260a ; Ed. 1832, Vol.
, it is said :

a grant by letters patents under the great seale be pleaded and shewe d
forth, the adverse party cannot plead nut tiel record, for that it appear s
to the Court that there is such a record ; but inasmuch as it is in nature
of a conveyance, the partie may denie the operation thereof, therefore, h e
may plead non concessit and prove in evidence that the King had nothing
in the thing granted, or the like, and so it was adjudged ."

Now, herein we have a grant by the King of certain coal an d
coal-oil which is "wholly inconsistent" with a previous grant o f
exactly the same minerals (as well as additional ones) and there MARTIN,

J .A .
is no recital in the later grant of the previous one, therefore, th e
later grant is "absolutely void" as their Lordships say, because
there is no room for any qualification here, and we are no t
debarred from making this declaration by the absence of th e
Crown.

There is no relation or similarity in law at all between th e
principle applicable to a lease from the King to his subject an d
the case of a lease between subject and subject, so I do not refer
to the latter at all. In the former the "rule of common law" is
based upon the theory that the King is the mirror of justice an d
"can do no wrong," whatever his subjects may do, and, there -
fore, the King's Courts apply in proper cases the appropriat e
remedy without further ado. Furthermore, in the case` at bar
the Crown had already parted to the plaintiff with all of its
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x2oxxzaoN, J . interest that the defendants now claim. What happens when
1917

	

the Crown has granted a lease which is voidable at its election

Nov . 2 . is a very different matter, which I have elaborately considere d
in the Quesnel Forks Mining case, supra.

C
OU

T OF

	

It follows that the appeal should be dismissed .
PPEAL

1918

	

GALL ER, J .A . : I agree with my brother MARTIN .

Oct . 1 .
McPIIILLIPS, J .A. : This appeal brings up a question which

Esd~MnALT has been a matter of litigation for a very considerable time i n
NANAIMO the Courts of this Province, and in particular, two cases tha t
Rr. co .

U.

	

require reference being made to them went on appeal to th e
11ICLELLAN Privy Council, namely, Hoggan v. Esquimalt and Nanaimo

Railway Co . (1894), A.C. 429 ; 63 L.J ., P.C . 97 ; and Mc -

Gregor v. Esquimalt and Nanaimo Railway (1907), A.C. 462 ;

76 L.J ., P.C. 85 . In the Hoggan case it was held that th e
lands in question were not open for settlement, being lands
included in the Government grant to the company, being sub-
sidy lands (granted by Cap. 14, B .C. Stats . 1884, to the Gov-
ernment of Canada and by the Government of Canada, in pur-
suance of an Act of 1884, Can . Stats . 1884, Cap . 6, granted in
1887 to the company), and in the McGregor case it was held, as
against the company, that only because of the Vancouver Island
Settlers ' Rights Act, 1904, was McGregor entitled to the lands ,

MCPHILLIPS, i.e ., that the Act of 1904 (B .C.) legalized the grant and super -
J .A . seded the company 's title. The grant from the Province to the

Dominion is by statute set forth in the following terms, wit h
the provisions and reservations, here set forth, so far as inquir y
will be found necessary upon this appeal (B.C. Stats . 1884,

Cap. 14, Subsec. (f) of preamble, and Secs. 3, 4, 5 and 6) :
" (f) The lands on Vancouver Island to be so conveyed shall, except a s

to coal and other minerals, and also except as to timber lands as hereinafte r
mentioned, be open for four years from the passing of this Act to actua l
settlers, for agricultural purposes, at the rate of one dollar an acre, to th e
extent of 160 acres to each such actual settler ; and in any grants t o
settlers the right to cut timber for railway purposes and rights of wa y
for the railway, and stations, and workshops, shall be reserved . In the
meantime, and until the railway from Esquimalt to Nanaimo shall have
been completed, the Government of British Columbia shall be the agent s
of the Government of Canada for administering, for the purposes of settle-
ment, the lands in this subsection mentioned ; and for such purposes th e
Government of British Columbia may make and issue, subject as aforesaid,
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pre-emption records to actual settlers, of the said lands . All moneys MoRRISON, J .

received by the Government of British Columbia in respect of such admin-

	

-
istration shall be paid, as received, into the Bank of British Columbia, to

	

19I 7

the credit of the Receiver-General of Canada ; and such moneys less

	

Nov .2 .
expenses incurred (if any) shall, upon the completion of the railway to
the satisfaction of the Dominon Government, be paid over to the railway COURT OF

contractors . " APPEA L

"3 .

	

There is hereby granted to the Dominion Government, for the pur-
191 8pose of constructing, and to aid in the construction of a railway betwee n

Esquimalt and Nanaimo, and in trust to be appropriated as they may deem Oct . 1 .
advisable (but save as is hereinafter excepted), all that piece or parcel o f
land situate in Vancouver Island, described as follows :

	

ESQUiarAL r

"Bounded on the south by a straight line drawn from the head of Saanich NA N
AN n

AIVf O
Inlet to Muir Creek, on the Straits of Fuca ;

	

Rv. Co.
"On the west by a straight line drawn from Muir Creek aforesaid to

	

v .
Crown Mountain ;

	

MOLEr,r,Anr

"On the north, by a straight line drawn from Crown Mountain t o
Seymour Narrows ; and

"On the east by the coast-line of Vancouver Island to the point of com-
mencement ; and including all coal, coal-oil, ores, stones, clay, marble ,
slate, mines, minerals and substances whatsoever thereupon, therein, an d
thereunder.

"4. There is excepted out of the tract of land granted by the precedin g
section all that portion thereof lying to the northward of a line runnin g
east and west half way between the mouth of the Courtenay River (Como x
District) and Seymour Narrows .

"5. Provided always that the Government of Canada shall be entitle d
out of such excepted tract of lands equal in extent to those alienated u p
to the date of this Act by Crown grant, pre-emption, or otherwise, withi n
the limits of the grant mentioned in section 3 of this Act .

"6. The grant mentioned in section 3 of this Act shall not include any Marlin, ars .
lands now held under Crown grant. lease, agreement for sale, or other

	

J .A .

alienation by the Crown, nor shall it include Indian Reserves or settl e
ments, nor Naval or Military Reserves . "

It may be further said for the purposes of this appeal that th e
grant from the Government of Canada to the Company was i n
like terms to the excerpts from the statute as above set forth .
The evidence is most voluminous, and, without entering into i t
in detail, it is, in my opinion, most conclusive that the land s
called in question in this appeal were effectually granted an d
conveyed to the Company by reason of the force of the Provin-
cial statute (Cap . 14 of 1884) and the grant made in pursuance
thereof by the Government of Canada to the Company . If even
the onus was upon the Company (the respondent) to establish
that the lands in question did not come within any of the reser-
vations, that onus was fully discharged .
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MORRISON, J . The appellants relied upon the licences obtained from th e
1917

	

Crown (the Government of British Columbia) and the lease

Nov . 2. following the same from the same authority for their entry upon
	 the lands and mining for coal thereunder, and the learned

COURT OF counsel for the appellants, in his very able argument, sub-APPEAI

mitted that the Crown should be a party to the action, and fail-
191s

	

ing this, no declaration as to the title to the lands and the tinder -
()et] . surface rights could be made ; that in any case no title could be

ESQUIMALT demonstrated in the lands or the under-surface rights, i .e ., the
AND

	

coal underlying the lands, until the reservations and exception s
NANAIMO

RT. Co. are all effectively disposed of, and it was not established tha t
MCLELLAN the Crown had denuded itself of title to the lands ; that it was

not a case of an absolute statutory conveyance of the lands
within the lines described in section 3 (B .C. Stats. 1884, Cap.
14), but a conveyance with exceptions, and that the evidence, a s
led by the respondent at the trial, did not displace the right i n
the Crown to grant the licences and lease impugned in th e
action .

Firstly, with regard to the non-joinder of the Crown . We
have, of course, Order XVI ., r . 11 (marginal rule 133), the
same as the English rule (Order XVI ., r. 11, The Yearly Prac-
tice, 1918, pp . 173 to 178) . It is to be noted that the objection
is made at rather a late date for the first time at the trial of th e

ucPHILLIPS,
action, yet, of course, that does not tie the hands of the Court ,

J .A . save that in this case the party said to be a necessary party i s
the Crown, and there is evidence that the Crown has been mad e
aware of these proceedings, and evidently has not deemed i t
right to interfere, and further, it is a matter for remark that th e
defendants have not pleaded "that the plaintiff cannot maintai n
the action at all, as, for instance, in a case where he cannot
maintain it without joining the Attorney-General (Attorney-

General v. Pontypridd Waterworks Company (1908), 1 Ch .
388)" : see The Yearly Practice, 1918, Vol. 1, at pp. 174-5 .
We are not without authority upon this point in the Courts o f
this Province, and the learned trial judge relied upon th e
decision of the Full Court in Esquimalt and Nanaimo Railway
Co. v. Fiddiek (1909), 14 B.C. 412, in which it was held tha t
the Crown was not a necessary party . A perusal of the judgment
of the Full Court upon this point will demonstrate that in many
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eases of somewhat similar nature the Crown was not a party to MMosslsox, J.

the proceedings (also see Victor v. Butler (1901), 8 B.C. 100 ;

	

191 7

1 M.M.C . 438) . It may well be considered that the Crown, by ,1ov .2 .
the grant of a lease, which imports the assertion of the rever-
sionar interest being in the Crown, differentiates this case COURT O F

y

	

g

	

APPEAL

from the Fiddick case, and is not a case where the Crown has ,
without evidence to the contrary, parted with all its interest or

	

191 5
claim to the lands, and that therefore the Crown is a necessary

	

Oct. 1 .

party. The power of the Court, however, in this matter is dis- EBQUIMALT

eretionary, and apart from the question whether the Crown can

	

AND
V ANAIMO

be made a party to the proceedings, not choosing to intervene— Rv. Co .

a question which I do not decide 	 I am of the opinion that the Ie1.v.
Court will be justified in this case in proceeding "to deal wit h

the matter in controversy so far as regards the rights and inter-
ests of the parties actually before it" (Order XVI,, r . 11 ; mar-
ginal rule 133) . The judgment of this Court will be in no
way binding upon the Crown, and I recall that I made an obser-
vation to that effect to counsel for the respondent during th e
argument upon this appeal. The Crown, as it appears in th e
present case, granted licences and a lease to mine coal upon th e
lands in question . This being the situation, it would appear
to me, with great respect to the Executive Government, that th e

Crown would be acting rightly in intervening in these proceed-
ings, and the Crown may yet intervene if the case proceeds fur-

MCPHII,i,TPa} ,
ther . It may be that the Executive Government is acting

	

a,A,

advisedly, and it is the intention to abide by the result of th e
litigation as between the parties. It is instructive upon this
point to note the decision of the Privy Council in Eastern Trust

Company v. Mackenzie, Mann & Co ., Limited (1915), A.C.

750, and what Sir George Farwell, who delivered the judgmen t
of their Lordships, said at pp . 758 to 761 .

The question as to in what cases the Crown is a necessar y

party is dealt with by my brother MARTIN in his judgment i n
Quesnel Forks Gold Mining Co. v. Ward (1918), 3 W.W.R.

230, and in that case the contest was between Crown lessees, th e
leases to the plaintiff being subsequent in point of time to th e
leasehold interest in pursuance of the powers granted by a pri-
vate Act to the predecessors in title of the defendants, the
defendants holding under assignment thereof, and it was held
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aroaslsox, J . that the Crown was not a necessary party and the defendant s

	

1917

	

were, by the judgment of this Court, held to be entitled to th e

	

o 2

	

placer mining ground in dispute as against the plaintiffs, the
	 holders of the subsequent leases (also see Lord Watson at pp .

CDL̀ RT of 56 and 57 in Osborne v . Morgan (1888), 57 L .J., P.C . 52) .
APPEAL

Then, with the premise that the action is a well constitute d

	

1918

	

action, and that the matter for adjudication was jurisdictionall y
Oct . I . properly before the Court below, it becomes necessary to agai n

EsQuIMALT revert to the question for decision . Whilst not of the opinio n

	

AND

	

that the onus probandi was upon the respondent to shew that
NANAIM o

RY. Co. not by any possible chance were the lands in question withi n

McLELLAN
any of the exceptions as contained in the grant to the
respondent, I am satisfied that the respondent has shewn, upon
the evidence led at the trial, that the lands in question wer e
granted to the respondent, and that the Crown had parted with
its interest therein. As to the nature of the evidence, it may b e
said to be most complete. I would refer in this connection to
the language of Chancellor Boyd in Niagara Falls Park v .

Howard (1892), 23 Ont. 1 (affirmed on appeal (1896), 2 3
A.R. 355) at p . 4, as follows :

"The inquiry cannot be conducted on strictly legal evidence, for owing

to lapse of time, the historical element has to be taken into account .
Therefore, in reaching my conclusions, I have overlooked none of the mis-
cellaneous matters which were more or less discussed during a seven days '

MCPHILLIPSargument, in addition to certain augmentations sent in after argument .
,

	

J.A .

	

I have drawn also from other sources, historical or statutory, of a publi c
character, so that I might, if possible, harmonize the various claims made
and transactions had, with reference to this property, which may be con-
veniently spoken of as `The Chain Reserve,' i .e ., along Niagara River fro m

Queenston to Fort Erie. As to the propriety, and indeed necessity of using
this class of material, note the observations of Lord Halsbury in Read v .

The Bishop of Lincoln [(1892)], 67 L.T . 128—now reported in (1892) ,

A .C . 644 . "

In City of Vancouver v . Vancouver Lumber Company

(1911), A .C. 711 at p. 721 :
`As to the second point it is perhaps desirable to state the rule of la w

on which the Court of Common Pleas proceeded in delivering judgment i n

Alcock v . Cooke [ (1829) ], 5 Bing. 340 . The rule is a rule of common law

by which a grant by the King which is wholly or in part inconsistent with

a previous grant is held absolutely void unless the previous grant is recite d

in it . But the rule is qualified to this extent, that if the subject had n o

actual or constructive notice of the previous grant, the second grant wil l

be good to the extent to which it may be consistent with the first grant
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though void as to the rest . The rule arises out of a duty which the law MoRRISON, J;

casts upon the subject of making known any previous inconsistent grant

	

-
of which he may himself have notice . If he neglect this duty he is held 191 7
to have deceived the King when accepting the grant made to him, with the Nov . 2 .
result that he takes nothing by his grant ."

There can be no question that it was a notorious fact that the COURT of
APPEAL

respondent was the grantee from the Crown (Dominion) in pur -
suance of the statutory grant made to the Government of Can- 191 8

ada by the Province of the lands in question and the coal under Oct. 1 .

the said lands . Any inconsistent statements of officers of the ESQUIMALT
Crown, and it is to be noted that where these occur they are

	

AN D

from officers holding office in very recent years, as to the lands Bt.. Co .o

in question still being Crown lands cannot be of any avail as MCLELLA N
against the grant made to the respondent within the lines of th e
description contained in the grant, and as to the value of thes e
statements I would refer to what Lord Davey said at pp . 83-4
in Ontario Mining Company v . Seybold (1903), A .C. 73 :

"The learned counsel of the appellants, however, says truly that hi s
clients' titles are prior in date to this agreement, and that they are no t
bound by the admissions made therein by the Dominion Government.
Assuming this to be so, their Lordships have already expressed thei r
opinion that the view of their relative situation in this matter taken b y
the two Governments was the correct view . But it was contended in th e
Courts below, and at their Lordships' bar was suggested rather tha n
seriously argued, that the Ontario Government, by the acts and conduc t
of their officers, had in fact assented to and concurred in the selection of ,
at any rate, Reserve 38 B, notwithstanding the recital to the contrary i n
the agreement . The evidence of the circumstances relied on for this pur- meem LIPS,

pose was read to their Lordships ; but on this point they adopt the opinion

	

J.A.

expressed by the learned Chancellor Boyd that the Province cannot b e
bound by alleged acts of acquiescence on the part of various officers o f
the departments which are not brought home to or authorized by th e
proper executive or administrative organs of the Provincial Government ,
and are not manifested by any Order in Council or other authentic testi-
mony . They, therefore, agree with the concurrent finding in the Court s
below that no such assent as alleged had been proved . "

The language of Lord Davey is exceedingly apposite to th e
facts of the present case .

The broad question in the present case, in my opinion, is,
that it being incontrovertible that the description of the gran t
to the respondent is comprehensive of the lands in question, an d
there being no sufficient evidence to shew that they fall withi n
any of the exceptions, the grant being an express statutory gran t
covered by a public general statute of the paramount authority,
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MORRISON, 3'. the Legislature of the Province of British Columbia, cogen t

	

1917

	

evidence must be adduced establishing that the lands in questio n

	

Nov . 2 .

	

within the reservations and exceptions as contained in th e.
	 grant, because without this being established, the grant is con-

COURT OF elusive and effective to transfer all the lands (save demonstra -
APPEAL

lion to the contrary) to the respondent Company within th e

	

1918

	

description .

	

Ceti .

	

In my opinion, it is conclusively established ' that the

ESQUIMALT respondent is the owner of the lands in question and is expressl y

	

AND

	

granted the coal and other minerals underlying the lands, sav e
NANAIMO

RT. Co . the precious metals (see Attorney-General of British Columbia
v

	

v . Attorney-General of Canada (1887), 14 S.C.R. 345 ; (1889) ,
MCLELLAN

14 App. Gas. 295 ; 1 M.M.C. 52 ; Esquimalt and Nanaimo

Railway v. Bainbridge (1896), 65 L .J., P.C. 98) ; and that
was the decision of the learned trial judge, and the appellant s
not having shewn that the learned judge arrived at a wrong
conclusion (Colonial Securities Trust Co . v. Massey (1895), 65
L.J., Q.B. 100, Lord Esher, M.R. at p. 101 ; Ruddy v. Toronto

MCPIIIILIPS,
Eastern Railway (1917), 86 L.J ., P.C. 96 ; Lodge Holes Col-

liery Company, Limited v. Wednesbury Corporation (1908) ,
A.C. 323, 326), the judgment of the Court below should b e
affirmed and the appellants restrained, as directed in t̀he judg-
ment appealed from, from in any way interfering with the
under-surface rights in, upon, or under the lands and fro m
exercising any acts of ownership in respect of the under-surfac e
rights thereof .

I would, therefore, dismiss the appeal .

M3k:RM . J . A .

	

EBERTS, d .A . : I would dismiss the appeal .

Appeal dismissed .

Solicitors for appellants : Martin d Johnson.

Solicitors for respondent : Barnard . Robertson . lei ,; lt , t omi t

& Tait .
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DINSMORE v . PHILIP ET AL.

Principal and agent Power of attorney—Authority of agent to purchase

land—subsequent arrangement to give mortgage in part payment .

Evidence Act—Written instrument—Certified copy—"Sufficient evidence"

Meaning o f—R .S .B .C. 1911 . Cap. 78, See. 45 .

GREGORY, J .

191 7

Nov . 29.

191 8

An agent, under power of attorney, inter alia, "to sell and absolutely dis-
pose of or mortgage real estate," etc ., entered into an agreement to COURT OF
purchase two lots in Vancouver for which the vendor was to receive cer- APPEA L

tain lands, stock in a building, and $6,000 cash . The transfers were duly

	

---
executed and delivered, and the transaction completed with the exeep-

	

Oat . I .
tion of the handing over of the cash payment. A subsequent arrange -

Dexsbroaa

Jan . 9 .

ment was made whereby, in lieu of the cash payment, the vendor agreed
v

to accept $1,000 in cash and a mortgage for $5,000 on the two lots he

	

.
Pinup

had sold. An action for foreclosure of the mortgage was dismissed .
Held, on appeal (MACDONALD, C .J .A ., dissenting), that there were tw o

transactions, the mortgage having been accepted under a later and
distinct agreement that the agent had power under the instrument i n
question to execute, and the plaintiff should succeed .

McKee v . Philip (1916), 55 S .C.R. 286 distinguished .
hider section 45 of the Evidence Act, in any action where it would b e

necessary to produce and prove an original instrument or documen t
which has been registered or filed in any land registry office or County
Court office, in order to establish such instrument, or the content s
thereof, the party intending to prove the instrument may give notice
to the opposite party of his intention to do so by certified copy, and i n
every such case the copy so certified shall be sufficient evidence of the
instrument and of its validity and contents . unless the opposite party
shall give notice disputing its validity . The plaintiff gave ,rthe first-
mentioned notice of his intention to submit a certified copy of a mort-
gage in evidence, but no counter notice was given by the defendant .

Held, that the failure of the defendant to give such notice did not deprive
him of questioning the validity of the mortgage by reason of the want
of authority of the agent to sign the instrument, as a copy of a n
original document offered in evidence under the Act can have no
greater effect than the original if it were produced .

APPEAL from the decision of GREGORY, J., in an action fo r
foreclosure of a mortgage, tried by him at Vancouver on th e
30th and 31st of October and 1st of November, 1917 . One statement

W. R. Arnold, the manager of the Dominion Trust Com-
pany, and holding a power of attorney for the defendan t
Philip, approached the plaintiff, T . W. Dinsmore, with a
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view to purchasing from him two lots (13 and 14, block
76, D.L. 196) on Pender Street in Vancouver . An agreement
was arrived at whereby Dinsmore was to accept for the two lot s
$6,000 in cash, certain lots in Wetaskewin, Alberta, and $2,50 0
stock in the Metropolitan Building in Vancouver . The stock
and the Alberta lots were transferred to Dinsmore, who dul y
transferred the Pender Street lots to Philip, but he was unabl e
to collect the $6,000 from Arnold, and later an arrangemen t
was arrived at whereby he accepted $1,000 in cash and a mort-
gage for $5,000 on the Pender Street lots, the mortgage being
made by Arnold on behalf of Philip under the power of attorne y
on the 7th of April, 1914 . On the 30th of April following ,
Arnold, on behalf of Philip, transferred the two lots to the
Dominion Trust Company. The main defence was tha t
Arnold in giving back a mortgage on the Pender Street lot s
in part payment of the purchase price acted outside of the
authority vested in him by the power of attorney. The defend-
ant Philip counterclaimed for the return of the $1,000 paid by
Arnold to Dinsmore on account of the purchase price of th e
two lots.

J. A. Maclnnes, for plaintiff .
A. D. Taylor, K.C., and C . S .- Arnold, for defendant Philip .
Wilson, K .C., for Dominion Trust Company.

29th November, 1917 .

GREGORY, J . : Mr . Arnold 's motion against the Dominion
Trust must be granted. The question is admittedly only one
of costs, and I think the practice adopted was the correct one ;
it is difficult to see how it can be complained of in view o f
Messrs. Cowan & Ritchie 's letter of the 4th of April, 1917 .

As to the defendant Philip, I think he is entitled to judgment .
To a large extent the same questions arose in this action as aros e
in McKee v . Philip (1916), 55 S.C.R. 286. The deed and
mortgage in question were executed under the same powers o f
attorney as the agreement in McKee v . Philip, where it was
held that the attorney had no power to purchase land on terms ,
part cash, with a covenant for future payments .

The plaintiff was not called as a witness on his own behalf,
his counsel contenting himself with putting in parts of defend -

124

GREGORY, J .

191 7

Nov . 29 .

191 8

Jan . 9 .

COURT OF
APPEAL

Oct. 1 .

DINSMORE
V.

PHILIP

Statemen t

GREGORY, J .
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ant 's discovery and certain documents, including a certified
copy of the mortgage, under the provisions of section 45 of th e
Evidence Act, but not including the powers of attorney. The
defendant moved to dismiss on the ground that there was n o
evidence of non-payment of the mortgage moneys sued for, and
the power of attorney under which the mortgage was execute d
was not proved ; upon my stating that I would consider the
matter, defendant decided he would put in his evidence .

I may say at the outset that I can take no exception to th e
defendant's manner or demeanour in the witness box. He
evidently knew absolutely nothing of the transaction, and i s
a man of little education, but is, I believe, a truthful and hones t
witness . He had implicit confidence in his attorney Arnold ,
and would probably have entrusted him with any authorit y
Arnold had asked him for . The question to be decided thoug h
is not what he would have done but what he actually did .

Plaintiff seeks to distinguish this from the McKee case on
two grounds, first, that Arnold had verbal authority outside of
the powers of attorney to execute the deed and mortgage, and
under section 51 of the Land Registry Act neither the deed no r
mortgage required to be under seal ; and second, that the trans-
action was not one of a purchase on credit, but two distinc t
transactions, one a purchase for cash and subsequently a mort-
gage back to the vendor for $5,000, which transactions, if reall y
distinct and genuine, the powers of attorney appear to authorize .

As to the first ground, I do not think any such verbal authority
has been shewn, certainly no such authority was given to execut e
a mortgage . Further, it appears to me that section 51 of that Act
only applies to land registry transactions, and does not make
binding outside of that Act a covenant to pay moneys . A cove-
nant must be under seal, it is an agreement by deed that is unde r
seal . The law requires a seal—there was a seal in this case—bu t
it is surely settled law that authority to execute an instrumen t
which must be under seal must itself be given by instrumen t
under seal (unless, possibly, the maker is personally present and

asks someone to execute the instrument for him, but that is no t
this case) ; so verbal authority, however explicit, given by th e
defendant would be insufficient to enable the plaintiff to recover
under the covenant a personal judgment for the amount due

Nov . 29 .

191 8

Jan . 9 .

COURT or
APPEA L

Oct. 1 .

DINSMORE
V.

PHILI P

GREGORY, J:.
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on the mortgage, and recourse would have to be had to th e
powers of attorney . In addition, I think a fair reading of the
pleadings shews that the authority relied on by the plaintiff
was the power of attorney, and he should not now be allowed t o
set up the verbal authority, evidence of which was admitte d
against the defendant's objection, and no application was mad e
by plaintiff for leave to amend, and if anything else is required ,
the mortgage itself purports to be executed under the power o f
attorney .

As to the second ground, it is urged that the conveyance and
mortgage shew on their faces, by their dates and recitals, that
they are two distinct transactions, and that therefore th e
defendant is estopped from denying that they were in realit y
only one . I cannot agree that the doctrine of estoppel applies
here—if it does, it means that the attorney can do, by executing
two instruments under the power of attorney, what it has bee n
decided in McKee v. Philip he cannot do by one instrument .
In analogy to the position of an infant and his guardian, it ma y
be well that a principal is not always estopped by the deed o f
his attorney . A trustee in bankruptcy may also insist that a
creditor shall justify his claim, and is not bound by recital s
admitting the liability of the bankrupt to the creditor, though
the bankrupt himself would be estopped ; but apart from that ,
an estoppel is restricted to such recitals and statements in a deed
as are intended to be agreed as true, etc . How can it be sug-
gested that the dates and considerations expressed in the instru-
ments were intended by the parties to be agreed to ? Th e
consideration expressed in the conveyance is $1, and the
same property is mortgaged back to the vendor for $5,000 .

There are many cases where the true date, the true con-
sideration, or the real transaction between the parties is per-
mitted to be shewn notwithstanding the fact that statements
in the deed will then be contradicted ; it is unnecessary to
quote authorities, but see Phipson on Evidence, 5th Ed ., pp .
554-555 for some instances.

The evidence of Mr . Hards, and the discovery of the plaintiff
make it clear to me that in reality there was only one transaction,
and that that was a purchase by Arnold for part cash and par t
exchange of other property and a mortgage hack for the balance ,

t,REOORT

. 191 7

Nov. 29.

191 8

Jan . 9 .

COURT O F
APPEAL

Oct. 1 .

1)INSMORE

v
Pun.rP

GREGORY . J .



127

GREGORY, J .

191 7

Nov . 29 .

191 8

Jan . 9 .

COURT OF
APPEA L

Oct . 1 .

DINSMORE
V.

PHILI P
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and I may mention here that I see no authority in the power o f
attorney for making an exchange. It is true that Arnold first
agreed to buy for all cash, but he could not, carry it out, an d
eventually the agreement, which was evidently oral only, wa s
changed and carried out as above stated . The conveyance was
no doubt executed first, but was not delivered to the defendant ;
on the contrary, it was held by Ha.rds, who was Arnold's clerk ,
until the whole transaction was complete.

Speaking generally, one is estopped from denying the truth -
fulness of a recital in a deed as to his title, in an action by
the other party to the deed, and the mortgage here contains suc h
a recital ; but here it must be borne in mind that the defendan t
Philip did not personally execute this mortgage ; he is rather
in the position of an innocent third party . The plaintiff knew
he was dealing with an attorney for defendant and must b e
presumed to know that that attorney had no authority to bu y
on credit, and he certainly knew that he himself was still th e
owner of the property. It would seem to me to be a fraud on
defendant to enable the plaintiff to now set up that the defendan t
was estopped by his attorney's acts, and so in effect carry out a
transaction which to his (plaintiff's) presumed knowledge, th e
attorney had no authority to enter into .

Plaintiff's counsel also contends that the validity of the mort-
gage is established by section 4,1 of the Evidence Act, which
makes provision, where it is necessary to produce and prove GREGORY, J .

an original instrument or document registered or filed in the
land registry office, for the production of a copy of suc h
instrument certified ender the hand and seal of the registrar ,
"and in every such case the copy so certified shall be sufficien t
evidence of the original instrument and of its validity an d
contents ." In this ease such a copy of the mortgage was used
after due notice, and Mr. Maclnnes contends that that obviate s
the necessity of proving the power of attorney or the scope of i t
under which the mortgage was executed, and it prohibits on e
from looking at the power if produced by the other Fide .

This provision of the statutory Iaw of the Province has bee n
in force since 1894 at Least ; there are no reported decisions
upon it that I can find, and just what the full effect, of it i s
I cannot say . hut it does not seem clear to me that it cannot



128

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

GREGORY, J. sensibly be held to have the force now claimed for it . To give
1917

	

it that effect would, in effect, extend the scope of a power o f
Nov. 29 . attorney, in a case like the present, beyond the powers expresse d

in the document itself, when a certified copy of the deed execute d
1918

	

under it is produced instead of producing and proving th e
Jan. 9 . original document, which would keep the scope of the power of

COURT OF attorney within the bounds of the language of that document .
APPEAL

	

It may be well that in the absence of evidence to the contrar y
Oct. 1 . it may have that effect, but it surely does not make it conclusive ,

DItiSMORE
more especially in a case like the present, when the pleading s

v .

	

shew the defence to plaintiff's claim to be that Arnold had no
Plump authority under the power of attorney to execute the mortgage .

That is a good defence unquestionably, and it would be strang e
indeed if it was robbed of its virtue by the mere accident of
how the plaintiff attempts to prove his claim at the trial . The
statute, it is to be noted, says that it "shall be sufficient evidence,"
etc. Surely that does not mean conclusive, but rather only tha t
it is sufficient unless the contrary be proved, and the defendan t
has proved the contrary by producing the power of attorney in
question, and that, too, without objection by the plaintiff .

It is also contended by the plaintiff that in any cas e
Philip has ratified by his executing the deed of confirmation .
but that cannot be, for the ratification relied on is the genera l
language contained in a deed poll made by the defendant fo r

GREGORY, J . the express purpose only of ratifying other specific acts of
Arnold, in no way connected with this case, and the decisio n
of the Supreme Court of Canada effectually disposes of this
contention .

The only remaining ratification or acquiescence claimed is
that defendant "allowed Arnold to carry on the business gen-
erally in the loose way he did." There can be no ratification
without knowledge, and it has not been shewn that the defendan t
had the faintest idea of how his business was being conducted .
His receipt of the letters shew that he was informed a s
early as October, 1914, of the execution of the mortgage, bu t
it in no way shews that he had any knowledge (and he denies
having such) that the mortgage was not one which migh t
properly have been executed by Arnold, and he forwarded them
immediately to his solicitor without executing the cancellation
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receipt of the fire policy enclosed with letter of the 16th o f
December, 1914, as requested in that letter to do so . Acqui-

	

191 7
escence must be acquiescence in the particular facts and be Nov. 29.
incapable of referring to Another set of facts : see Halsbury' s
Laws of England, Vol. 1, par. 387 .

	

191 8

For these reasons I think the defendant Philip is entitled	 Jan- 9.

to judgment .

	

COURT OF
APPEA L9th January, 1918.

GREGORY, J . : As to the claim in counterclaim for the repay- °et. 1 .

ment of the sum of $1,000, I am unable to distinguish in
DINSMORE

principle this case frotn that of McKee v . Philip (1916), 55

	

v .

S.C.R. 286, as expounded by the Chief Justice of the Supreme Pinup

Court of Canada . The facts are, of course, somewhat different ,
but if I am to pay any attention to the reasons for judgment, GREGORY, .T .

which, of course, I should do, I am unable to come to any othe r
conclusion than that there must , be judgment in the counter-
claim for the repayment by Dinsmore of that sum .

From this decision the plaintiff appealed. The appeal was
argued at Vancouver on the 9th and 10th of April, 1918, befor e
MACDONALD, C.J .A., MARTIN, MCPHILLIPS and EBERTS, JJ.A.

J. A. Maclnnes, for appellant : The judgment in the case
of McKee v. Philip (1916), 55 S.C.R. 286 was followed. The
certified copy of the mortgage was put in evidence after notic e
under section 45 of the Evidence Act, without objection . The
validity of the mortgage is thereby established, and it is not
now open to the respondents to contend there was want of
authority . In addition to this, the evidence spews there was Argument

a general authority from Philip to Arnold, thereby enablin g
him to carry out this transaction. Philip by his subsequent
actions is estopped from pleading authority as he acquiesced
in the transaction after knowing of it and continued to allow
his agent to enter into and carry on general business for him :
see Fry v. Smellie (1912), 3 K.B. 282 .

A. D. Taylor, K.C., for respondent (Philip) : It is not neces-
sary to give the notice in reply under section 45 of the Ad, a s
the certified copy has no greater effect than the original, if pro-
duced. There was no power given to make an exchange as wa s

9
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done in this case : see McMichael v . Wilkie (1891), 18 A.R .
464 ; Bryant, Powis, & Bryant v. La Banque du Peuple

(1893), A.C. 170. He says there were two distinct trans-
actions, but this cannot be upheld. There was no second trans -
action but merely a change later as to the mode of payment .

Maclnnes, in reply.

GREGORY, `J .

191 7

Nov. 29.

191 8

Jan. 9 .

COURT OF

APPEAL

Cur . adv. vult .

Oct. 1 .

	

1 1st October, 1918 .

MACDONALD, C .J.A. : In my opinion the powers of attorney ,
DINSMORE respondent to Arnold, did not authorize Arnold to enter into

v .
PHILIP the transaction in question . It may be that they authorize d

the purchase, sale and mortgage of real estate by Arnold a s
respondent's agent, but they did not authorize the purchase of
property on respondent's credit secured by mortgage. That
the mortgage was part of the original transaction I have n o
doubt. But apart from this, the whole transaction is shrouded
in mystery. Who was the owner of the Saskatchewan land ? Th e
respondent does not know, and no evidence was offered to clea r
this up. Whose stock was it ? Respondent had no knowledge
that it was his. In a letter dated the 10th of March, 1914 ,
Arnold referred to the properties to be exchanged for appel-
lant's lots as "belonging to Syndicate 8 ."

After a careful perusal of the evidence I find nothing to she w
MACDONALD, that respondent had any interest in these properties . This i s

C .J .A .

the inference which I should draw from the'evidence generally ,
coupled with said letter of the 10th of March, 1914, and the fac t
that the $1,000 paid to appellant was paid by cheque of th e
Dominion Trust Company and charged, not against the respond-
ent's account with that company, if he had one, but agains t
Syndicate 8. I refer particularly to the requisition for the
cheque. It is very probable that the transaction was Arnold' s
affair, and that the name of the respondent was used as his ,
Arnold's, alter ego, or that of Syndicate 8 . At all events, th e
transaction was not within the powers of attorney, and wa s
therefore not binding on the respondent .

Then as to the respondent 's counterclaim to recover $1,000 ,
paid appellant by the Trust Company's cheque above referre d
to, there is no evidence that that money was taken either out
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of funds belonging to respondent or was charged against hi s
account . The reasonable inference is that it was the money o f
Syndicate 8, to whose account it was charged . With great
respect, therefore, for the opinion of the learned trial judge, I
think that McKee v. Philip (1916), 55 S.C .R. 285 is distin-
guishable.

The question there decided was, as is the question in thi s
case, one of fact. Whose money was paid to the vendor, or
rather was it Philip's money ? Now in McKee v. Philip ,

supra, the inference of fact drawn by this Court, affirmed by
the Supreme Court of Canada, was that it was Philip's money ,
but that inference might not have been drawn, and would no t
have been drawn by me, but for McKee's acknowledgment i n
the deed in question there that he had received it from Philip ,
coupled with the absence of other evidence to rebut the infer-
ence, and also coupled with some evidence to shew that Arnol d
in that case had money of Philip's in his possession at the
time of the transaction . There is in this case no such acknowl-
edgment, except as to the receipt of the nominal consideration
of $1.

Respondent does not say that at the time of this transaction
Arnold had moneys of his in hand. He frankly says he does
not know that appellant received a cent of his money. The
books of the Dominion Trust Company were not resorted to t o
shew that any moneys were then at respondent's credit, or tha t
his account had been debited with the sum in question. In
these circumstances the counterclaim should have been dis-
missed.

Defendant 's counsel raised a question of some importanc e
touching the construction of section 45 of the Evidence Act,
R.S.B.C . 1911, Cap . 78 . The mortgage was proved at the
trial by certified copy pursuant to that section, which enact s
that "in any action where it is necessary to prove an origina l
instrument or document which has been registered or filed i n
any Land Registry office, or County Court office, in order t o
establish such instrument and the contents thereof," the party
intending to prove the instrument may give notice to the oppo-
site party of his intention to prove the instrument by certifie d
copy. The section then proceeds :

GREGORY, J.

191 7

Nov . 29 .

191 8

Jan. 9.

COURT O F
APPEAL

Oct . 1 .

DINSMORE
V .

PHILI P

MACDONALD ,

C .J .A .
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aaEY, J. "And in every such case the copy so certified shall be sufficient evidenc e
of the instrument and of its validity and contents, "

1917

	

unless the opposite party shall give notice, disputing it s
Nov. 29. validity. Such first-mentioned notice was given by the appel -

1918

	

lant (plaintiff in the action), but no counter notice was give n
Jan. 9 . by the respondent. The certified copy was put in by the appel-

lant shortly after the opening of the case, and the trial pro-
COUR

T PALF ceeded without further notice being taken of this method o f

Oct . 1 .
ease, and in this Court, took the point that the validity of th e

DINSMORE mortgage had by such proof been irrefutably established, an d
pxusp that it was not open to the respondent to contend that the mort-

gage was invalid because of the want of authority of the pro -
fessed agent or attorney. If this contention be sound, ther e
was nothing to be gained by proceeding with the trial after th e
copy was put in evidence, as the validity of the mortgage was
the sole issue, apart from the counterclaim, which also woul d
fail with the dismissal of the action, The said section is to be
found in the Ontario statutes and has been part of the law o f
that Province for upwards of fifty years, and has been in forc e
in this Province at least since 1894 . We have been referred
to no authority, however, upon its meaning, nor have I been
able to find any . No similar section is to be found in the legis -
lation of England. It was argued by respondent's counsel tha t

MACDONALD, "sufficient" must mean prima facie . If that construction be
C .J.A. adopted, it may be asked, what was the necessity for the coun-

ter notice ? I think the answer to that question is that the
party to whom the notice is given is entitled to compel the pro-
duction by his opponent of the original when intending to rel y
on defects in the original, for example, forgery of the signature ,
since, in the absence of such counter notice, he would himsel f
be compelled to put in the original . I cannot think that "suf-
ficient" was intended to mean "irrefutable," since such a mean-
ing might lead to the gravest injustice owing to a slip on th e
part of the litigant's solicitor . The present case is a good
example of how that might happen.

But apart from this view of the section, I think it has n o
application to the case at bar, If the statute were construed
according to the very letter, as appellant's counsel contends ,

proof. Appellant's counsel, in his argument at the close of the
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then it must be confined to eases coming strictly within the GREGORY, J .

letter. It is only in a case where it is necessary to prove an

	

191 7

original document that a copy is to be sufficient evidence . In Nov. 29 .

this case it was not necessary to prove the mortgage . It is

admitted in the pleadings . It is denied that respondent 191 8

executed it, but it is admitted that Arnold executed it purport- Jan. 9 .

ing to do so as attorney for the respondent, but without COURT OF

authority . Nothing turns on the proof of the instrument itself . APPEAL

The only question was Arnold's authority. If that had been Oct. 1 .

established, then the respondent's defence must have failed. I
DINSMORE

cannot, therefore, give effect to the submission of appellant's

	

v.

counsel that said section of the Evidence Act concludes the case . PHILIP

I would, therefore, affirm the judgment on the question of the
invalidity of the mortgage, but would overrule that part of i t
which gives the respondent judgment upon the counterclaim .

MARTIN, J.A . : This case is distinguishable, in my opinion ,
from that of McKee v . Philip (1916), 55 S.C.R . 286 ; (1917) ,
1 W.W.R. 690, because I do not regard it as one purchase o n
terms of credit but as two distinct transactions, the mortgag e
being later accepted in satisfaction of the balance due which
the purchaser was unable, ultimately, to pay in cash as agree d
upon. The evidence, I think, supports the documents which
chew on their face that such was the case .

As to the objection that only a power to sell is conferred by
the power of attorney, and, therefore, the exchange was not
warranted, that is settled by the language employed, viz . : " to
sell and absolutely dispose of or mortgage and hypothecate sai d
real estate ." In my opinion, there is here a power of selling ,

and also one of disposition, which is much more than selling ,

and has a wide meaning. The cases cited deal with the forme r

power alone . Under this language the attorney could "dispose "

of the property as a gift if he felt so "disposed ."

I agree, I may say, with the learned judge below that a copy

of an original document offered in evidence under section 45 of

the Evidence Act, R .S.B.C . 1911, Cap. 78, has no greater effect

than the original, if it were produced . There would have t o
be very clear and definite language to warrant such a far-reach-,,

ing and unusual construction, but at best there is only to be

MARTIN .
J.A.
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found here an ambiguous intention based upon involved an d
indefinite expressions . I take the object of the section to be to
enable " the party intending to prove such original instrument "
to do so, and "to give in evidence, as proof of the original instru-
ment, a copy thereof certified by the registrar," etc . ; that is
what is aimed at, and the subsequent reference to the copy being
"sufficient evidence of the original instrument and of its
validity and contents" goes no further than to put the effect o f
the copy on the same plane of evidence as the original . This
view is fortified by the fact that the penalty of costs imposed i n
the end of the section is only directed to "producing and prov-
ing the original ." I note that the section only applies to docu-
ments filed in the Land Registry office or County Court office .

The appeal, therefore, should be allowed, and the counter -
claim dismissed .

McPHILLIPS, J .A . : In my opinion the appeal should b e
allowed . With great respect to the learned trial judge, I a m
unable to accept the view arrived at by him. The transaction
would appear, upon the facts, to have been quite within the ver y
large powers conferred under the two powers of attorney . The
case is not at all similar to that of McKee v. Philip (1916), 55

S.C.R . 286 . I find difficulty in following the argument tha t
the transaction was not one that could be entered into by Arnol d
as agent for the respondent Philip, i .e ., that the transaction wa s
in its nature ultra wires. The transaction was a simple one
the purchase of certain lands in the City of Vancouver by
Arnold, acting as the agent for the respondent Philip, a pro -

MCPHTLT,IP9,

J .A . ceeding quite within his powers under the terms and provision s
of the two powers of attorney adduced in evidence at the trial .
The learned trial judge, in his judgment, when stating th e
second point relied upon at the trial by counsel for the appel-
lant, said that the contention was "that the transaction wa s
not one of purchase on credit, but two distinct transactions ,
one a purchase for cash and subsequently a mortgage back
to the vendor for $5,000, which transactions, if really dis-
tinct and genuine, the powers of attorney appear to author-
ize." With this contention I wholly agree . The evidence fully
supports it and, with every deference to the learned judge ,

GREGORY, J ,

191 7

Nov. 29 .

191 8

Jan . 9 .

COURT OF
APPEAL

Oct. 1 .

DINSMOR E
V .

PHILIP



carry it out and eventually the agreement which was evidently oral only
was changed and carried out as above stated."

	

.

	

191 8
The learned judge further said :

	

Jan . 9 .
"The evidence of Mr. Ilards and the discovery of the plaintiff make it

clear to me that in reality there was only one transaction and that was a COURT OF

purchase by Arnold for part cash and part exchange of other property and APPEAL

a mortgage back for the balance and I may mention here that I see no

	

Oct. 1 .
authority in the power of attorney for makng an exchange."

In passing, were it necessary to even view the transaction in DINBMORE

this light, the authority given by the respondent Philip to PHILIP

Arnold would, in my opinion, be sufficiently extensive . The
powers of attorney dealings and conduct between the responden t
Philip and Arnold were such as to constitute Arnold his absolut e
alter ego in speculating in lands, stocks and other securities, and
the selling, mortgaging and hypothecation of the same. How-
ever, such was plainly not the transaction . The transaction was
unquestionably for cash, and it was so understood . But the
change was made after the sale was carried out, after the execu-
tion of the conveyance of the lands by the appellant to th e
respondent Philip, in fact, it was an executed contract of sale
completed in due and proper form by a legal transfer of th e
land upon the part of the appellant to the respondent Philip ,
the consideration to be paid in cash . Later we find that dif nICPHILLIPS ,

J.A .

culty arises in paying the consideration, and delays take place .
The appellant, in his discovery evidence, made answer to a ques-
tion put by the defence in the following terms :

"You had been getting your consideration 'piecemeal'? That is abou t
the size of it? I got something every time I went do$n . "

Eventually the consideration was paid by the conveyance of
certain lots to the appellant in Wetaskiwin, the transfer of the
Metropolitan stock, the execution of the mortgage in question i n
this appeal, and the payment of $1,000 in cash . This being
the real transaction as carried out to satisfy the contractua l
obligation to pay the consideration money—all the subject -
matter of negotiation and agreement come to after the initial
agreement of purchase and execution of conveyance	 it is
utterly impossible, and it is with all respect I say it, in view of
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that would appear to have been the view formed by him, as in GREGORY, J

his judgment he said :

	

191 7
"It is true that Arnold first agreed to buy for all cash but he could not

Nov. 29 .
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GREGORY, J . contrary opinion, to look at these facts and say that it was all

	

1917

	

one transaction.

Nov . 29 .

	

The point for determination upon this appeal is whethe r
— there is a personal liability upon the respondent Philip i n
1919 respect of the mortgage, and whether the learned trial judg e

	

Jan' 9
.	 should not have so held at the trial. It is plain that upon the

COURT OF sale as made and as carried out, a balance remained due and
APPEAL payable to the appellant of $6,000.

	

Oct . 1 .

	

The situation in law at the time was a simple one. The

DINSMORE
respondent Philip was in .ebted to the appellant in the sum o f

	

v .

	

$6,000, and Arnold, acting in pursuance of the powers con-
PHILIP ferred upon him in the two powers of attorney, ample in thei r

terms, borrowed the sum of $5,000 by way of mortgage to pay ,
along with the $1,000 paid in cash, that indebtedness of $6,000 .
It is not necessary to give excerpts in detail of the powers con-
ferred under the powers of attorney, amply shewing that Arnol d
had sufficient power to carry out the transaction under review ,
and more particularly the giving of the mortgage .

McPHILLIPS' Fully considering all the surrounding facts and circum-
stances, it is without hesitation that I arrive at the conclusio n
that the respondent Philip is liable upon the mortgage .

It follows that, in my opinion, the judgment of the learned
trial judge upon the counterclaim is wrong, wherein the return
of the $1,000, part of the consideration, is ordered . The tran-
saction being a valid transaction, in my opinion, there can b e
no right to the return of this $1,000 .

EBERTS, J .A .

	

EBERTS, J.A . would allow the appeal.

Appeal allowed ,
Macdonald, C.J.A. dissenting in part.

Solicitor for appellant : J. A . Machines.

Solicitor for respondent : C. S. Arnold .
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IN THE MATTER OF THE BRITISH COLUMBIA PRO -
HIBITIOl ACT AND IN THE MATTER OF TH E

WAR MEASURES ACT, 1914 .

COURT OF
APPEAL

191 8

July 9 .

Conflict of laws—Prohibition--British Columbia Prohibition Act—The War

Measures Act, 1914 —Regulations—Effect of on Provincial statute—

	

lx RE

Can. Stats . 1914, Cap. 2, Sec. 6—Regulations of 11th March, 1918,
BRITIS H
COLUMBIA

pars. 5, 11 and 1 8—B .C. Stats . 1916, Cap. 49, Secs . 10 and 28 .

	

PROHIBITIO N
AC T

Paragraphs 5 and 11 of the regulations made and approved on the 11th of
March, 1918, under the provisions of section 6 of the War Measure s
Act, 1914 (Dominion), do not operate to abrogate, annul or supersede
the provisions of section 28 of the British Columbia Prohibition Act .

By reason of the explicit declaration of the supplementary character of
the regulations in paragraph 13 thereof, said regulations apply onl y
to cases in respect to which the Province would have no jurisdiction
to legislate .Rex v . Thorburn (1917), 41 O .L.R. 39 distinguished .

REFERENCE by His Honour the Lieutenant-Governor to th e
Court of Appeal in pursuance of an order in council approve d
by His Honour on the 14th of June, 1918, and passed unde r
the authority of chapter 45, R .S.B.C. 1911. The British
Columbia Prohibition Act (B.C. Stats . 1916, Cap. 49) was
brought into force by the British Columbia Prohibition Ac t
Commencement Act (B .C. Stats . 1917, Cap. 49) on the 1st of
October, 1917 . Section 10 of the Prohibition Act prohibits
within the Province the sale of intoxicating liquor. Section
28 thereof, inter cilia., provides that every person contravenin g
or violating any of the provisions of said section 10, shall, upon
summary conviction, be liable to imprisonment with hard labour
for a term of not less than six months and not more than twelv e
months for the first offence. By the regulations made and
approved the 11th of March, 1918, under the provisions of Th e
War Measures Act, 1914 (Can. Stats . 1915, Cap. 2, Sec. 6), i t
is, inter alia, provided that no person after the 1st of April ,
1918, shall, either directly or indirectly, sell or contract to agre e
to sell any intoxicating liquor which is in or which is to be
delivered within any Province wherein the sale of intoxicating

Statement
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COURT OF liquor is by Provincial law prohibited . By paragraph 11 of sai d
APPEA L
—

	

regulations it is provided that every person who violates any o f
1918 the provisions of the regulations shall be guilty of an offence an d

July 9 . shall be liable, on summary conviction, to a penalty for the firs t

IN RE offence of not less than $200 and not more than $1,000, and i n
BRITISH default of immediate payment to imprisonment of not less tha n

COLUMBIA
PROHIBITION three or more than six months, and for the second offence t o

ACT imprisonment of not less than three months or more than twelve
months. Paragraph 13 of the regulations provides that the
said regulations shall be construed as supplementary to othe r
prohibitory laws then in force or that may be thereafter in forc e
in any Province or Territory, and shall continue in force dur-
ing the continuance of the present war and for twelve months
thereafter. The following questions were referred to the Cour t
for its opinion thereon :

Statement "1 . Do paragraphs 5 and 11 of the regulations made and approved th e
11th day of March, 1918, under the provisions of The War Measures Act,
1914, being an Act of the Parliament of Canada, 5 Geo . V., Cap . 2, operate
to abrogate, annul, or supersede the provisions of section 28 of the British
Columbia Prohibition Act, being chapter 49 of the Statutes of 1916 of the
Legislature of British Columbia ?

"2 . Do said regulations or any of them affect, and if so to what extent ,
the constitutional validity of the said British Columbia Prohibition Act ? "

The questions were argued at Victoria on the 25th of June,
1918, before MACDONALD, C .J.A., MARTIN, MCPHILLIPS and
EBERTS, JJ.A .

J. W. deB. Farris, K.C., A .-G. (Johnson, D.-A .-G., with
him), for the Crown : There are two cases of the sale of liquo r
that the Provincial law does not cover : (1) Where one, say in
Calgary, sells to a person in British Columbia and delivers the
liquor, and (2) where the order is taken in Calgary and th e
liquor, which is within this Province, is delivered to the pur -
chaser. The regulations in question are passed to cover thes e

Argument cases. Clause 5 of the regulations must be read with clause 13 ,
which provides that the regulations must be construed as sup-
plementary to the prohibitory laws of the Province and mus t
be read to apply only to inter-provincial traffic in liquor . Rex

v . Thorburn (1917), 41 O .L.R. 39, does not apply, as in tha t
case the accused was convicted under the Provincial Ac t
when the Dominion Act was in force there, and in conflict. As
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to the construction of the statute, see Beal's Cardinal Rules of COIIET OF
APPEAL

Legal Interpretation, 2nd Ed ., pp. 276 and 283 . On the ques-

	

—.-
tion of the effect of Dominion legislation on Provincial legisla-

	

191 8

tion with which it is repugnant, see Attorney-General for July 9.

Ontario v . Attorney-General for the Dominion (1896), A.C. TN RE

348 at pp. 366-7 ; Regina v . Wason (1890), 17 A.R. 221 at p .
COLUMBIA

248. This reference was made owing to the judgment of PEOHIBMoN

CAYLEY, Co. J. in the ease of Rex v. Edwards (1918), 25

	

ACT

B. C. 492 .
Cur. adv. volt.

9th July, 1918 .

MACDONALD, C .J.A . : This is a reference by the Lieutenant -

Governor in council to the Court pursuant to the provisions of
R.S.B.C. 1911, Cap. 45. The following question is submitted :
[already set out in statement.]

No question was raised by the Attorney-General as to the
validity of the said regulations . The Provincial Act pro-
hibits the sale of intoxicating liquors within the Province . The

validity of the Act is not open to question in the absence o f
occupation of the field by Federal legislation. Paragraph 5
of the said regulations reads as follows :

"No person after the 1st day of April, 1918, shall either directly or
indirectly sell or contract or agree to sell any intoxicating liquor which i s
in, or which is to be delivered within any prohibited area . "

Paragraph 13 of the same regulations provides :
"These regulations shall be construed as supplementary to the prohibitor y

laws now in force or that may be hereafter in force in any Province o r
Territory, and shall continue in force during the continuance of the present
war, and for twelve months thereafter . "

So far as the regulations deal with the importation an d
manufacture of intoxicating liquors into and within the Prov-

ince, they do not enter upon the Provincial field . The Prov-

ince could in no circumstances either prohibit the importation

of intoxicating liquors into the Province, or the manufactur e
of intoxicating liquors within the Province . Read by itself,

said paragraph 5 would bear the construction that the Dominion
regulations meant to enter the Provincial field and prohibi t
sales within the Province which would fall within the operation

of the Provincial Act . Read, however, in the light of th e
object aimed at, as interpreted by said paragraph 13, I am of

MACDONALD ,
C .J .A .
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COURT of opinion that paragraph 5 should be read otherwise . This does
APPEAL

not mean that paragraph 5 is by judicial construction to be i n
1918 effect deleted from the regulations . It can be applied, and I

July 9. think was meant to apply only to sales which the Province had

IN RE no power to prohibit, as, for example, sales made by person s
BRITISH outside the Province of intoxicating liquors owned by one of

COLUMBIA
PROHIBITION them within the Province .

ACT In view, therefore, of the clear and explicit declaration con-
tained in said paragraph 13 of the supplementary character o f
the regulations, I think it is clear that the regulations apply
only to cases with respect to which the Province would have n o

MACDONALD, jurisdiction to legislate . Rex v. Thorburn (1917), 41 O.L.R.
C .J.A.

		

39, is not in point, and in my opinion has no application to the
matter before us .

The said question should, therefore, be answered in the nega-
tive.

There is a second question submitted, but in view of thi s
answer it becomes unnecessary to consider it .

MARTIN, J.A . : While section 5 of the regulations (which
"have the force of law," section 6 (2) of The War Measures Act ,
1914 [Can. Stats. 1915], Cap. 2), taken by itself, would be
inconsistent with the British Columbia Prohibition Act, B .C.
Stats . 1916, Cap . 49, and therefore the latter would be super-
seded, yet it has to be read in the light of the preamble and of
section 13, which declare that the intention is to "make suc h
[Provincial] legislation more effective," and therefore "these
regulations shall be construed as supplementary to the prohibi-
tory laws now in force in any Province or Territory ." Of
course, if the field of legislation had been wholly occupied by
the Provincial legislation, then a conflict of legislation woul d
result and a supersession would be inevitable, despite an y
declaration of intention to the contrary . But it is obvious tha t
two important classes of cases at least affected by section 5 are
not the subject of such Provincial legislation, viz . : (1) Sales of
intoxicating liquor from other Provinces to be sent here ; and
(2) sales in other Provinces of said liquor already here . With
respect to these, the supplemental effect contemplated and
directed by the regulations will attach, and section 5 may

MARTIN ,

J.A.
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properly be paraphrased briefly to read : "No person shall sell COURT OF
APPEAL

intoxicating liquor in British Columbia in cases not already

	

—
provided for by the Legislature thereof."

	

191 8

The point is so clear, in my opinion, that to further consider July 9 .

it would only be to labour it . The learned judge below has, I
IN RE

fear, with all due respect, misconceived the effect of the case BRITISH

Rex v. Thorburn (1917), 41 O.L.R. 39 >; 13 O.W.N . 173 >; 39PROHIBI

COLUMBIA
TION

D.L.R. 300, upon which he relied ; when fully considered it

	

ACT
is, if anything, an authority which tends to displace his opinion ,
because here, to apply the reasons of Lord Watson (in the cita-
tion quoted therein from Attorney-General for Ontario v . Attor-

ney-General for the Dominion (1896), A .C. 348 ; 65 L.J., P.C . MARTIN ,

26), these "Provincial prohibitions . . . . could have been

	

J.A.

enforced . . . . without coming into conflict with the para-
mount law of Canada."

It follows that the first question referred to us should be
answered in the negative, which renders it unnecessary to con-
sider the second.

McPHILLIPS, J .A. : Being in entire agreement with my

brother MARTIN, I do not find it necessary to add but a word to

what my learned brother has said . I see no constitutional or McPHILLIPS ,

other difficulty, no conflict of laws of any nature or kind ; all

	

J.A.

is supplementary—no displacement of Provincial legislatio n
has occurred.

EBERTS, J.A. agreed with MACDONALD, C.J.A .

	

EBERTS, J .A .

Question No. 1 answered in the negative .



142

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

MORRISON, J . BLUE FUNNEL MOTOR LINE, LIMITED, ET AL. v .
(At Chambers)

CITY OF VANCOUVER ET AL .

Injunction—Police-court proceedings—Infraction of city by-law—Motor-

vehicles—Legislation allowing city to prohibit use of—Application t o

stay pending determination of validity of Act—B .C. Stats. 1918, Cap .

104, Sec. 7 .

Before an injunction will be granted to restrain police-court proceeding s
for infraction of a city by-law until the validity of the legislation upo n
which it is founded, and the municipal enactment is first finally deter -
mined, it is necessary that the Court should be satisfied that there i s
a serious question to be tried at the hearing and that on the facts
before it there is a probability that the plaintiffs are entitled to relief.

Public bodies invested with statutory powers must take care to kee p
within the limits of the authority committed to them, and in carryin g
out their powers must act in good faith and reasonably and wit h
some regard to the interest of those who may suffer for the good o f

the community.

APPLICATION for an injunction, the plaintiffs, havin g
brought action to enjoin the City of Vancouver from taking fur -
ther proceedings in prosecutions pending against the plaintiffs
in the police court for infractions of City By-law No. 1329 ,
until the validity of certain legislation and municipal enact -
ment is first finally determined . The plaintiff Company and
jitney drivers in plying their business seriously cut into th e
earning power of the British Columbia Electric Railway Corn -

Statement pany. This was considered so serious that the City Counci l
passed a resolution in June, 1917, requesting the Lieutenant-
Governor in Council to appoint a commission to investigate th e
matter of transportation in the City . A commissioner was
appointed and after investigation reported that the Electri c
Railway Company could not maintain an efficient service with
this competition . The City then sought and obtained from th e
Legislature an amendment to the City charter empowering them
to pass by-laws prohibiting the operation of certain motor-
vehicles, on the streets of the City and by-law No. 1329 was
then passed pursuant to the amendment to the charter . The

191 8

Oct. 15 .

BLU E

FUNNE L
MOTOR LINE

V.

CITY OF

VANCOUVER
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grounds for the application were that the action of those inter- ''' o$RIsox, s .
(At Chamber.)

ested in bringing about the legislation was such that the legisla-

	

—
tion and by-law in question were in their inception tainted and

	

191 8

lack those fundamental elements of honesty and reasonableness 	 Oct. 15 .

which are requisite to their validity, and that the enactment

	

BLUE

deals interferingly with "trade and commerce" which is ultra MOT RN N
LI

E

wires of the Legislature. Heard by MovmsoN, J. at Chambers

	

v
CITY OFin Vancouver on the 11th of October, 1918.

	

VANCOUVER

Cassidy, K.C., for the application .
Harper, and E. F. Jones, contra .

15th October, 1918 .

MoxnzsoV, J. : Proceedings by the City of Vancouver in the
police court against the plaintiff for an infraction of a by-law
of the City, known as No. 1329, are now pending. With a
view to intermit this alleged attempt to interrupt it in the
pursuit of its livelihood the plaintiff has commenced an action,
in which it is sought to enjoin the City from further proceed-
ing with these prosecutions until the validity of certain legis-
lation and municipal enactment is first finally determined .
The motion now before me is based upon the diverting content s
of what Mr. Cassidy, counsel for the plaintiff, playfully calls a
proposed statement of claim which, compendiously put, amount s
to this, that out of the local urban transportation embroglio of
a few years ago, consequent upon the advent of the Blue Funnel
Line and other motor-cars, commonly known as "jitneys," plyin g
within the territory covered by the franchise of the defendant ,
the British Columbia Electric Railway Company, the sai d
British Columbia Electric Railway Company and the Van-
couver City Council put their corporate and corporeal head s
together and their respective hands in each others pockets, th e
vinculum thus created eventually developing into a concerto ,
the other elements thereof being Professor Adam Shortt, th e
Lieutenant-Governor (by implication) and isolated fluid frag-
ments of the private bills committee of the Legislature, the Bar
and the general public, the design being to inveigle the Legis-
lature into so amending the charter of the City that the plaintiff
would be prohibited from carrying on its business within th e
City of Vancouver . That consequently the legislation and by-

Judgment
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MOSBIBO, J . law in question are in their inception tainted and lack thos e
(At Chambers)

— fundamental elements of honesty and reasonableness which ar e
1918

	

requisite to their validity . That inasmuch as the enactmen t
Oct . 15 . aforesaid deals interferingly with the subject of trade and corn -

BLUE

	

inerce, it is ultra vires the Legislature, "trade and commerce "
FUNNEL being one of the subjects assigned by the British North America

MOTOR LINE
v .

	

Act to the Dominion Parliament for exclusive treatment . Mr.
CITY OP

Harper and Mr. Jones, counsel for the City, on the other hand ,p

	

Y>

	

>

although not being averse to observing that the evidence, suc h
as it is, points to the probability that influences had been brought
to bear on the Legislature both for and against the measure ,
submit that the bill having duly passed the House, having
received the Royal assent and been enacted as law, I may no t
now lift the veil and pry into a consideration of the underlying
motives which may have actuated the members of the Legis-
lature and others concerned, provided the subject-matter was
one within the competence of that body to pass . Nor may I
interfere with the proceedings before the magistrate unless thes e
proceedings are being illegally taken, and it is submitted the y
are legally taken .

The foregoing paraphrase of the plaintiff's allegations though
not so picturesquely strong as the recitation in the propose d
statement filed, yet sufficiently and substantially conveys, I
hope, a correct idea of that phase of their case upon which a n

Judgmen t injunction is seriously sought to restrain the proceedings befor e
the magistrate.

Shorn of innuendoes and imputations, I take the facts to b e

briefly these : The defendant Company has for many year s
operated an urban, suburban and interurban street railwa y
system radiating from the City of Vancouver under an agree-
ment with that Corporation . The plaintiff, the Blue Funne l
Motor Line, Limited, was incorporated and commenced opera-
tion as an auto-motor transportation concern in 1915 . The
other plaintiffs are drivers of "jitneys . " It appears that the
plaintiff Company and the numerous jitneys which plied their
business in the streets of Vancouver and vicinity, seriously cu t
into the earning power of the defendant Company, thus creating
a state of affairs which was considered to be of such public con-
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Bern that the defendant, the City of Vancouver, pursuant to a aso$xzsoN, s .
(At Chambers )

resolution passed in June, 1917, requested the Lieutenant-
Governor in Council to appoint a commissioner to investigate

	

191 8

the matter of transportation in Vancouver, particularly that Oct. 15 .

phase of it involving the maintenance economically of the

	

BLUE

defendant Company against the competition of the system FUNNE L
b

	

MOTOR, LIN E
inaugurated by the plaintiffs . Professor Shortt of Ottawa was

	

u

selected by the Lieutenant-Governor in Council . A full and VANCOUVER

prolonged hearing was given all the parties . concerned, including
witnesses and counsel on behalf of what I shall call the plaintiffs '
system. The commissioner reported in due course that th e
defendant Company could not provide and maintain an efficient
street-car service against the competition of the other service .
The defendant City, therefore, sought and obtained from the
Legislature of the Province an amendment to its charter, bein g
chapter 104, section 7, of the statutes of 1918, empowering them
to prohibit the operation of certain defined motor-vehicles in the
streets of Vancouver, the plaintiffs being admittedly swept
within the scope of this enactment, and accordingly the by-law
1329 now impugned was passed pursuant to the amendment.
The plaintiffs, however, continued, notwithstanding all this, to
run their cars as before in opposition to the defendant Company.
The Legislature indicated the procedure which may be taken in
case of an infraction of the by-law. This procedure the City
has taken, charging an infraction, and it is to restrain the City Judgment

from commencing and continuing such procedure that the
plaintiffs now move the Court for an injunction.

Were it not for the very able review of the leading and well-
known Privy Council cases adjudicating upon the powers of th e
Legislature to pass this very kind of legislation, presented b y
Mr. Cassidy, in some of which he himself acted as counsel befor e
that tribunal, I should have very little trouble in coming to a
decision.

It is not suggested that at the trial the evidence will
materially, if at all, differ from that before me . The principle
guiding the Court in a case of this sort is laid down by Cotton ,
L.J. in Preston v . Luck (1884), 27 Ch . D. 497 at p . 506 :

"It is necessary that the Court should be satisfied that there is a seriou s
question to be tried at the hearing, and that on the facts before it there i s
a probability that the plaintiffs are entitled to relief ."

10
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MoRRlsox, J . As regards the submission that the Legislature was actuate d(At Chambers)
by ulterior motives in passing the amendment in question, I

	

1918

	

have little hesitation in finding that there is no reasonabl e
Oct . 15 . probability of anything of the kind being established at th e

BETTE hearing. Even although it might be that the defendant
FUNNEL attempted what is charged against it, I should not for tha t

	

MOTOR DINE
v .

	

reason be justified in holding that the Legislature had been th e
CITY of vicarious victim of such stupid and immoral tactics. As regard sVANCOUVER

the City, it is true that
"Public bodies invested with statutory powers must take care to keep

within the limits of the authority committed to them, and in carrying ou t
their powers, must act in good faith and reasonably and with some regard
to the interest of those who may suffer for the good of the community" :

Kerr on Injunctions, 5th Ed ., 113 .
I find that the City has kept within the authority constitu-

tionally delegated to it. That brings me to the charge tha t
they have not acted in good faith and with reasonableness . In
City of Montreal v. Beauvais (1909), 42 S.C.R . 211 at p . 217 ,

Mr. Justice Duff quotes with approval from a judgment of Lor d
Russell of Killowen in Kruse v. Slattery (1898), 2 Q.B. 9 1

at p. 100 as follows :
" `A by-law is not unreasonable merely because particular judges may

think that it goes further than is prudent or necessary or convenient, o r
because it is not accompanied by a qualification or an exception whic h
some judges may think ought to be there. Surely it is not too much to
say that in matters which directly and mainly concern the people of th e
country, who have the right to choose those whom they think best fitte d

Judgment to represent them in their local government bodies, such representative s
may be trusted to understand their own requirements better than judges.
Indeed, if the question of the validity of by-laws were to be determined
by the opinion of judges as to what was reasonable in the narrow sense
of that word, the cases in the books on this subject are no guide ; for they
reveal, as indeed one would expect, a wide diversity of judicial opinion ,
and they lay down no principle or definite standard by which reasonable-
ness or unreasonableness may be tested .'"

Again I adopt the words of Mr. Justice Eve in Merrick v.

Liverpool Corporation (1910), 2 Ch . 449 at p . 463 :
"If the plaintiff had established that the corporation were acting in bad

faith or were endeavouring under colour of the exercise of statutory power s
to evade a liability which they would otherwise be under, I think a state
of things would have been proved sufficient to justify the intervention o f
the Court. "

Here no such state of things has been proved, and in order to
have any hope of succeeding in proving such state of things at
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the trial the plaintiff must strike with success at the bona fides 'Is", J.
(At Chambers)

of the appointment and conduct of the commissioner . There

	

—
is nothing in the material before me which can with the slightest

	

191 8

degree of reason justify me in assuming that any such con- 	 Oct. 15 .

tingency may happen .

	

SLUE

I have dealt more fully with the substance of the allegations Mozox
FUNNE L

LIN E

of the plaintiffs than I have done with the purely constitutional

	

v.
CITY OF

questions, because they are novel and the constitutional grounds VANCOUVER

advanced are old, having been often advanced before and adjudi-
cated upon by the tribunal of last resort for Canadian cases s o
explicitly and conclusively that counsel's reliance upon them Judgmen t

again on material such as is on file herein has at least an
amazing display of fortitude to commend it .

The motion is refused with costs.

Motion refused .

GOLD v. SOUTH VANCOUVER . MORRISON, J.
(At Ohambers )

Arbitration—Property damaged through street grading—Compensation— 191 8
Municipality refuses to appoint arbitrator—Application to appoin t

under section 8 of Arbitration Act-,Jurisdiction—R.S.B .C . 1911, Cap . Oct . 19 .

11, Sec. 8—B.C. Stats . 1906, Cap . 32, Sec . 251 ; 1914, Cap . 52, Sec . 358.
GOLD

.
A motion to appoint an arbitrator under section 8 of the Arbitration Act SOUTH

upon the refusal of a municipality to appoint an arbitrator upon a VANCOUVER

claim made for damages alleged to have arisen through the re-gradin g
of a street will be refused for want of jurisdiction since the comin g
into force of section 358 of the Municipal Act, B .C . Stats . 1914, Cap. 52 .

In re Jackson and North Vancouver (1914), 19 B.C . 147 distinguished .

MOTION to appoint an arbitrator under section 8 of the
Arbitration Act, heard by MORRISON, J . at Chambers in Van- Statement

couver on the 1st of October, 1918 .

C. W. Craig, for the motion.
D. Donaghy, contra .
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MORRISOx, J.

	

19th October, 1918 .
(At Chambers)

MORRISON, J . : This is a motion to appoint an arbitrator

	

1918

	

under section 8 of the Arbitration Act, on the refusal of th e
Oct . 19 . Municipality to appoint its arbitrator upon claim being mad e

GOLD
upon it for damages alleged to have arisen from the regradin g

	

v .

	

of Main Street. Mr. Craig, in support, relies on the case of
Soumx

VANCOUVER In re Jackson and North Vancouver (1914), 19 B.C. 147 at
p. 154, decided under section 251 of the Municipal Clause s
Act, B.C. Stats. 1906, Cap. 32, which provided for the cas e
of a party injuriously affected who should refuse to appoint an
arbitrator . It did not make any provision for the case wher e
the Municipality refused. Under that section, if the Muni-
cipality refused to appoint an arbitrator, then, the claiman t
could invoke section 8 of the Arbitration Act, as has been don e
here. But section 251 was amended since by section 358, Cap .
52 of 1914, which provides that in case either party (whic h
includes in this case the Municipality) shall refuse to appoin t
one, then it shall be the duty of any judge of the Supreme Court,

judgment on application by summons in Chambers, by either party, t o
nominate and appoint three different arbitrators . So that In

re Jackson and North Vancouver, supra, ceases to be a guide in
the circumstances of this motion.

Part XV. of the Muni.pal Act (B.C. Stats. 1914, Cap. 52 )
is a code of procedure to be invoked when the question of com-
pensation for expropriated property arises, and its provision s
must be followed with that particularity of which the exigencies
of the case admit . I have, therefore, no jurisdiction to gran t
this application.

Motion refused .
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SHELLY BROS. LIMITED v. CALLOPY ET AL .

	

MACDONALD ,
J .

Practice—Costs—Taxation—Party and party—Increased counsel fee—
(At Chambers )

Order LXV ., r. 27, Subsec. (29 )—Registrar's powers .

	

191 8

On a taxation as between party and party there is no discretion in th e

registrar under Order LXV., r . 27, Subsec. (29) of the Supreme Court
Rules to allow an increased counsel fee above the tariff Without a fiat

of a judge to that effect .

APPLICATION for review of taxation of a bill of costs, hear d
by MACDONALD, J. at Chambers in Vancouver on the 19th o f
October, 1918 .

Cassidy, K.C., for the application.
E. A. Lucas, contra.

21st October, 1918.

MACDONALD, J. : Plaintiffs, being dissatisfied with the
amount allowed by the district registrar for counsel fees to Mr .
Bird, as junior counsel, and for witness fees of their accountant ,
apply for a review of the taxation of their bill of costs .

As to counsel fees, the amount taxed was the limit allowe d
by the tariff as fixed by Appendix "M" to the Supreme Cour t
Rules, but it is contended, that under Order LXV ., r. 27,
Subsec . (29), the registrar has power, and should, under th e
circumstances, have exercised a discretion thereunder, so as t o
increase the fees to such counsel . It is submitted, that when
such a discretion exists, it should be exercised. Unless I am
perfectly satisfied as to the correctness of such contention, I
should hesitate to come to a conclusion which would be oppose d
to the well-established practice, that the registrar can only allow
increased counsel fees beyond the tariff, if a fiat of a judge be
granted to that effect . Notwithstanding such practice then ,
does subsection 29 apply? Has the registrar discretion which ,
in this particular instance, he is bound to exercise so as to allo w
an increased counsel fee, beyond the tariff, to Mr . Bird. It is
appropos, to cite the judgment of Boyd, C . in Mc Cannon v .

Clarke (1883), 9 Pr . 555, in which he refers to the basis of
the tariff, and its control over costs between party and party ,
as follows :

Oct . 21 .

SHELL Y
V.

CALLOPY

Statement

Judgment
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"Tariffs of costs are framed on the principle laid down by Malins, V .C . ,
in Smith v. Buller [ (1875) ], L .R. 19 Eq. 473, `the costs chargeable unde r
a taxation as between party and party are all that are necessary to enabl e
the adverse plaintiff to conduct the litigation, and no more . Any charges
for conducting litigation more conveniently may be called luxuries, and
must be paid by the party incurring them' "

Under the Supreme Court Rules of 1890, marginal rule 800 ,
the position was quite clear, and all that could be taxed, betwee n
party and party or solicitor and client, in an action in the
Supreme Court, were the fees, costs and charges according to
the schedule, Appendix M, to such rules ; " and no other fees,
costs or charges shall be allowed	 " Then, by the rule s
now in force, the provision, in this respect, differed, and i s
as follows (Order LXV., r. 8) :

"In all causes and matters the fees allowed shall be those set forth in
Appendix M; and no higher fees shall be allowed in any case, except such
as are by these Rules provided for ."

Subsection (29) of rule 27 was also introduced by these
rules, and provided that :

"On every taxation the taxing officer shall allow all such costs, charges,
and expenses as shall appear to him to have been necessary or proper fo r
the attainment of justice or for defending the rights of any party, bu t
save as against the party who incurred the same no costs shall be allowed
which appear to the taxing officer to have been incurred or increased
through overcaution, negligence, or mistake, or by payment of special fees
to counsel or special charges or expenses to witnesses or other persons, o r
by other unusual expenses . "

Mr . Bird, in an affidavit filed in support of this application ,
Judgment states that,

"in view of the fact that the judges of this Court are adopting the prin-
ciple of refusing to act under their powers contained in item 230 o f
Appendix M to award higher fees than those mentioned in said Appendix M ,
it is left to the officers of the Court, upon taxation, to act under sai d
subsection (29) of said rule 27 and allow fees such as shall appear to them
to be necessary for the attainment of justice . "

No authorities are cited, to support the position thus strongly
taken under oath, that such subsection applies to the allowance ,
as between party and party, of increased counsel fees . It
developed at the trial of the action, while Mr. Bird was giving
evidence, that he is one of the directors of the plaintiff Com-
pany, and it would seem unlikely that the Company, in orde r
to attain full justice, should require to pay such counsel, addi-
tional fees beyond the tariff, nor does he so state . I do not
think the material shews, that the subsection should be applied .

150

MACDONALD ,

a .
(At Chambers )

191 8

Oct . 21 .

SHELL Y
V .

CALLOPY
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It is not a case of disbursements, incurred by a client in order MACDONALD,

to assist his cause, but an assertion of the duty of the registrar (At Chambers )

to tax his counsel, as against the opposite party, fees beyond

	

191 8

the tariff ; nor is it similar in its facts to those disclosed in
Oct . 21 .

Peel v. London Northwestern Railway Company (No. 2)

(1907), 1 Ch. 607 where, upon a review of the taxation, it was SHELLY

v.
decided that it was the duty of the Court, in that event, to deter- C ALLOPY

mine, whether the master's decision, refusing to tax fees to
three counsel, was right. In other words, he possessed, and
must properly exercise, a discretion under such subsection. In
that case the facts which were necessary, in order to cause thi s
discretion to exist, were fully discussed . It was pointed ou t
that the onus rested upon the person claiming, that three counse l
ought to be allowed, and that it was not a usual expense, which
ought to be paid by one of the adverse parties in a hostile litiga-
tion. Here, it is not a case of allowing counsel fees to more tha n
two counsel, which has been met by a distinct provision, in item
228 of our tariff, preventing it : but of a junior counsel seeking
to have an increased fee paid to him . There is no proof, that in
order to attain justice, or otherwise, the plaintiffs paid suc h
counsel any increased fee beyond the tariff . Even if they had
done so, would it not be in direct opposition to the principle t o
allow such increased fees on a taxation ? See on this point, In

re Parson, Parson v . Parson (1901), 2 Ch. 176, where a party
was not allowed a special fee of 50 guineas, stated to have been Judgment
paid to a leading counsel. Joyce, J ., at the conclusion of his
judgment, said :

"It is enough for me to say that, even if such a special fee could ever be
allowed—and as at present advised I think it could not—there were not ,
in my opinion, any special circumstances sufficient to warrant the allow-
ance in the present case."

In Giles v. Randall (1915), 1 K.B. 290 at p. 296, Buckley ,
L.J. deals with subsection 29 as follows :

"The earlier part of the new sub-rule says that the taxing master shall
allow a certain class of costs. The latter part says that, except in one
particular case, certain costs which were formerly to be disallowed ar e
still to be disallowed. The excepted case is that of taxation of costs a s
between a solicitor and his own client. This part of the sub-rule in effect
provides that as between solicitor and own client those costs may be
allowed, but that in all other cases they shall not . "

I do not think that the plaintiffs have brought themselves
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MACDONALD, within either portion of the subsection. The registrar was right ,
J.

(At Chambers) under such circumstances, in not allowing, without a fiat, an
1918

	

increased counsel fee to the junior counsel .

Oct. 21 .

		

Then, as to the reduction of the fees paid by the plaintiff s
to the accountants : The bill, as rendered by the firm of Helli-

SHELLY well, Maclachlan & Co., was admitted by defendants to cover
CALLOPY work actually performed for the time mentioned, but objectio n

was taken before the registrar, which prevailed, that the for m
of the bill shewed that the services in dispute, and now sough t
to be allowed, did not come within the provisions of the tariff .
It was contended that the statements contained in the bill shoul d
be accepted, and they prevented such portion of the service s
rendered being taxed, as between party and party . Further,
that such charges did not come within the provisions of sub -
section (36) of rule 27, Order LXV . There was no allegation
before the registrar that they were either necessary or proper ,
for the attainment of justice . I have, then, to consider, whethe r
such charges come within the general provisions, as to scale ofl
fees allowed to witnesses, found in Appendix M, after item 19 .
The first of these, that is suggested, as applicable, is an allow-
ance of "expenses for maps, plans or other matters, not referre d
to herein, if necessary and allowed by the Court or judge at th e

Judgment trial or afterwards." I do not, however, consider this provision
applicable, as the charges do not come within its purview. Then
follows a provision allowing
"in cases where professional or scientific witnesses are called or sub-
pienxd a reasonable sum for the time employed and expenses (if any )
incurred by the witness in preparing matter to give the testimony expecte d
from him . "

I think that an accountant would be a scientific witness, bu t
part of the bill, as rendered, only is applicable to the charges
of this nature thus allowed . As to the quantum, for the ser-
vices rendered, I do not feel disposed to interfere with th e
decision of the registrar, so his taxation, in this respect, is no b
varied .

As the plaintiffs have failed upon the application, the defend -
ants should be allowed the costs thereof, fixed at $10, and to
be set off against the costs already taxed against them .

Application dismissed .
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IN RE ACADIA LIMITED. MORRISON, J .
(At Chambers )

Company law—Winding-up—Contributories—Shareholder neglected to pay

	

191 8
calls—Shares forfeited by company—Liability as contributor—R.S .C.

Oct. 31 .
1906, Cap . 144, Secs. 51 and 52—R .S .B .C. 1911, Cap . 39, Table A, Sec .

28—B .C. Stats. 1912, Cap. 3, Sec. 28 .

	

IN RE
ACADIA ,

Where, under the Dominion Winding-up Act, the power of forfeiture is LIMITED

properly and legally exercised, the person whose shares are so for-
feited ceases to be a member or shareholder of the Company and i s
not liable to be put on the list of contributories .

In re D. Wade Co . Ltd. (1909), 2 Alta . L .R. 117 followed .

APPLICATION to set aside the certificate of the registra r
striking off the name of one Bradshaw, a shareholder in the
above-named Company, from the list of contributories . Heard Statement

by MORRISON, J . at Chambers in Vancouver on the 23rd o f
October, 1918 .

Mayers, and Baird, for the liquidator .
J. A . Maclnnes, for the contributory .
W . C. Brown, for the creditors .

31st October, 1918 .

MORRISON, J. : Acadia Limited is a Company incorporated
under the British Columbia Companies Act, and with som e
slight alterations, immaterial in consideration of the presen t
question, adopted as its articles Table A as appended to the
Companies Act.

In March, 1913, Bradshaw, the alleged contributory, became
a member of the Company in respect of two shares . There is
unpaid on account of his stock $150. In June, September and Judgment

October, 1914, and in February and May, 1915, calls were mad e
upon the alleged contributory of $16 each, a total of $80. None
of these calls were paid . Due notice of intention to forfei t
under the articles was given, and on July 5th, 1915, a forma l
resolution forfeiting the shares was passed under clause 28 o f
the articles (Table A), and notice of that forfeiture sent to th e
contributory. The contributory thereupon ceased to be a mem-
ber from and after the 5th of July, 1915, and was not a member
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' at the commencement of the winding-up . The regularity of the
(At Chambers)

foi-fiture herein is not contested by the liquidator . The
1918 liquidat,

	

iu his application, asks that the said C . 1AT. Brad-

the said Bradshaw." No question arises in these proceeding s
as to the remedy respecting any liability attaching to the alleged
contributory by reason of calls made prior to forfeiture .

This is an application to set aside the certificate of Mr.
Pottenger, the registrar, who struck off the name of Bradshaw .
The Company is being wound up under the Dominion Winding-
up Act, R.S.C. 1906, Cap. 144, on the ground of insolvency,
and the sections involved herein are sections 51 and 52, whic h
are as follow :

"51. Every shareholder or member of the company or his representative ,
shall be liable to contribute the amount unpaid on his shares of the capital ,
or on his liability to the company, or to its members or creditors, as th e
case may be, under the Act, charter or instrument of incorporation of th e
company, or otherwise.

"2. The amount which he is liable to contribute shall be deemed an
asset of the company, and a debt due to the company, payable as directe d
or appointed under this Act.

"52. If a shareholder has transferred his shares under circumstances
which do not, by law, free him from liability in respect thereof, or if h e
is by law liable to the company or its members or creditors, as the cas e
may be, to an amount beyond the amount unpaid on his shares, he shal l

Judgment be deemed a member of the company for the purposes of this Act, and shal l
be liable to contribute, as aforesaid, to the extent of his liabilities to th e
company or its members or creditors, independently of this Act .

"2 . The amount which he is so liable to contribute shall be deeme d
an asset and a debt as aforesaid . "

These sections do not deal with what in the local Act and
the English Acts are called "past members ." There is no
liability attached to a person to be placed on the list of con-
tributories unless the incorporating Act so enacts : The Com-
panies Act, R.S.B.C. 1911, Cap. 39, Part VIII ., Table A ,
article 28, provides that :

"A person whose shares have been forfeited shall cease to be a membe r
in respect of the forfeited shares, but shall, notwithstanding, remain liabl e
to pay to the company all moneys which, at the date of forfeiture, wer e
presently payable by him to the company in respect of the shares, but hi s
liability shall cease if and when the company receives payment in full of
the nominal amount of the shares . "

ACADIA in respect of two shares in the said Company purchased by
LIMITED

Oct.	 31 -	 sham be placed on--thc list of contributories of the above Corn-
Ix RE pally for the amount of MO, said sum being the unpaid balance
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The liability other than what may appear from the above Mosslsorr, J .
(At Chambers )

paragraph, imposed on "past members" was swept away by
subsection 3 of section 181 of the amending Act of 1912, by

	

191 8

which the provisions of Part VIII ., supra, dealing with "past Oct. 31 .

members," are expressly excluded in the case of a winding-up IN RE
ACADIAunder the Dominion Act.

	

LIMITE D

Sedgewick, J. in Common v. McArthur (1898), 29 S.C.R.
239 at p . 246, in delivering the judgment of the Court, did no t
absolve the shareholder whose shares had been forfeited, becaus e
the power of forfeiture had been exercised in the interests of th e
shareholder and not of the Company . The Court appears t o
have been guided by the ratio decidendi of the speech of Lord
Cranworth in Spackman v. Evans (1868), L.R. 3 H.L. 171 at
p. 186, that where there is a power of forfeiture of shares th e
holders of which refuse or neglect to pay their calls, it is a Judgment

power intended . to be exercised only when the circumstances of
the shareholder may make its exercise expedient for the interests
of the Company, not a power to be exercised for the interests or
supposed interest of the shareholder . I take these cases to be
authority for the submission that where, as in this case, unde r
the Dominion Winding-up Act, the power of forfeiture i s
properly and legally exercised, the person whose shares are s o
forfeited ceases to be a member or shareholder of the Company ,
and is not liable to be put on the list of contributories . In re
Wade Co. Ltd . (1909), 2 Alta. L.R. 117. I, therefore, agree
with the registrar, Mr . Pottenger, who has had much experi-
ence in matters of this sort .

Application refused .
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Statement

IBBOTSON v . BERKLEY .

Malicious prosecution—Reasonable and probable, cause—Malice—Acting o n

solicitor's advice—Prosecution to establish civil rights .

In an action for malicious prosecution if the defendant raises the defence
that he consulted a solicitor before instituting criminal proceeding s
it must be shewn that he took reasonable care to inform himself o f

the true state of the case .
To improperly utilize the criminal procedure to establish a civil right con-

stitutes malice in an action for malicious prosecution.

A CTION for malicious prosecution, tried by MACDONALD, J.
at Vancouver on the 5th of November, 1918. The facts ar e
set out in the reasons for judgment .

O'Neill, for plaintiff.
Yarwood, for defendant .

2nd December, 1918.

MACDONALD, J. : Defendant caused the plaintiff to be arrested
on a charge of stealing his cow. After commitment for trial by
the stipendiary magistrate at Cumberland, B .C., the plaintiff
was subsequently tried and acquitted by the County Cour t
judge. Defendant, in this action for malicious prosecution ,
justifies the arrest, and contends that, the evidence does no t
shew that he acted maliciously and without reasonable an d
probable cause .

"The Courts of Law do not lay down a rule defining what will con-
stitute reasonable and probable cause, but say that the judge must conside r

what will do so in each case" :

see the Lord Chancellor in Lister v. Perryman (1870), L.R .
4 H.L. 521 at p . 526 .

I am assisted, to an extent, by the oft-accepted definitions o f
Chief Justice Tindal in Broad v. Ham (1839), 5 Bing. (x.c . )
722 at p . 725, as follows :

"In order to justify a defendant, there must be a reasonable cause, —
such as would operate on the mind of a discreet man : there must also be
a probable cause,—such as would operate on the mind of a reasonable man ;
at all events such as would operate on the mind of the party making the

charge ; otherwise there is no probable cause for him ."
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191 8

Dec . 2 .

IBBOTSON

V.
BERKLE Y

Judgment

The onus rests upon the plaintiff of sheaving, that th e
defendant's actions were such as to impose liability upon him .
The circumstances, which occurred prior to the arrest, an d
which alone should be considered, in dealing with the reason-
ableness or otherwise of initiating the prosecution, are shortly
as follows : Plaintiff, according to his evidence, purchased a
dark Jersey heifer from William Wain . He afterwards
branded her. She was at large in the fall of 1916 and, not
being found, was advertised, with full description, as bein g
"lost" in January of the following year . Then in the spring,
she was recovered, and subsequently, in August, 1917, wa s
claimed by the defendant as his property . He brought a pre-
vious owner to identify her, but the plaintiff asserted his owner -
ship, and stated that he had purchased the animal from Wain ,
who was a farmer residing in the locality . A conflict thus arose
between these two farmers, as to the ownership, and right t o
possession, of the heifer. There was another mark on the
animal which defendant concluded was his brand . Both par-
ties, at the time, were firmly and, I may assume, honestly con -
tending that they were right in their claim. Defendant was
strengthened, in his attitude, by other parties agreeing with him
on the question of identification. The plaintiff was not only
asserting ownership by his possession, but by his branding . He
informed the defendant, where he could obtain corroboration o f
the statement, that he had purchased such heifer in the ordinary
course of farming, to form part of the stock . There was n o
danger that the plaintiff would disappear and not adhere to hi s
position, nor was there much probability of the animal being
secreted or done away with, after the claim had been made b y
the defendant . It was apparently a question of ownership,
depending upon identification . Did the defendant, as a dis-
creet person, then, pursue the proper course ? One would hav e
expected him to have at once inquired from Wain, as to whethe r
he had sold the plaintiff a heifer, answering the description o f
the one in dispute and whether he (Wain) could identify her .
He did not do so, but went to Cumberland and there met Mr .
Harrison, solicitor, and outlined the situation . Mr. Harrison
was not called at the trial, it being stated that he was too ill to
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MACDONALD, attend. The defendant swore, that he made a full and fran k
J.

statement of all the facts to his solicitor and he was advised
1918 that the plaintiff was guilty of theft and should be arrested .

Dec. 2 . He was very positive that he told Mr. Harrison, that the

IBBOTSON plaintiff had mentioned Wain, as the party from whom the

	

v .

	

plaintiff had purchased the heifer in question, but no suggestion
BEB%LEY

even was made, as to the advisability of interviewing Wain . It
was then decided, to put the criminal law in motion . This task
was easily accomplished . Mr. Macdonald, the local Provincial
constable, was present, during the time when the defendant wa s
advising with his solicitor. This seemed rather unusual, unles s
it had been previously decided that his services should be
invoked. Defendant, however, intimated that the constable
simply happened to be in Harrison's office at the time and tha t
he had no dealings with him, and did not know him, until he wa s
in the office. If the defendant were simply seeking advice, a s
to his rights and course of action, it is peculiar, to say the least ,
that it should have been done in such a public way in th e
presence of a stranger. There is no evidence to s pew, that
all the facts were not disclosed by the defendant to hi s
solicitor, and that he did not act on the advice given .
Ordinarily speaking, the soundness of such advice woul d
not be weighed, and where followed, it would be a goo d
defence and complete answer to any allegation, that th e
defendant had acted, without reasonable or probable cause . The
question to be considered is, whether, through the neglect of the
defendant, in the first instance, and subsequently of his solicitor ,
to make inquiry from Wain, such defence is destroyed. The
defendant is charged with knowledge of such facts as he would
have learned, if he had interviewed Wain in the matter . I
think this would have been a proper investigation for one
farmer to make, before he went the length of causing the arres t
of another. Is defendant, however, protected by having take n
legal advice in the matter ? In so doing, he was bound to act
in good faith, and unless he did so he would not be protected ,
on the ground that he had acted upon such advice. In the firs t
place, if defendant had not sought the assistance of a solicitor ,
he would, in my opinion, have acted unreasonably and withou t

Judgment
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probable cause in taking criminal proceedings . I might, in MACDONALD,
J.

passing, remark, that ran "opinion," in this respect, depend s
entirely
"on the view which the judge may happen to take of the circumstances of
each particular case. And upon a careful consideration of the decisions ,
it seems impossible to deduce any fixed and definite principle to guide an d
assist the judge in any case that may come before him" :

see Lord Colonsay in Lister v. Perryman, supra, at p. 540,
approving and quoting Kelly, C .B. to this effect in the same
case in the Exchequer Court .

Street, J ., in Hamilton v . Cousineau (1892), 19 A.R. 203
at p. 210, considered that a jury was entitled and should b e
asked to express its opinion, whether the defendant, in a n
action for malicious prosecution, had taken reasonable care to
inform himself of the facts before taking proceedings, only ,
when "the plaintiff has made out a case of prima-facie negli-
gence on the part of the defendant of some inquiry whic h
should have been made . . . and which, if made or taken, woul d
have shewn that the information could not properly be laid ."
This portion of the judgment was approved of, by Burton, J .
in the Court of Appeal . I think there was neglect, in the firs t
place, by the defendant, in not making inquiries from Wain ,
and this neglect was repeated by his solicitor when the cours e
to be pursued was decided upon.

Then again, Mr . Stephens, in his book on Malicious Prosecu -
tion, in discussing Abrath v . North Eastern Railway Co .

(1883), 11 Q.B.D. 79, 440 ; (1886), 11 App . Gas. 247, says ,
that he puts no other construction upon the whole of the judg -
ments in this leading case than that, every judge, who tried a n
action for malicious prosecution, should put to the jury tw o
questions, the first being : "Did the defendant take reasonabl e
care to inform himself of the true state of the case ?" If I
adopt such a course, and ask myself this question, then, I fee l
bound, as previously mentioned, to answer it in the negative .
Defendant did not avail himself of all the information obtain -
able and thus, if such information were important, or woul d
have been of any moment, as to instituting or not institutin g
the proceedings, there was a want of reasonable and probabl e
cause on his part . The same result follows the neglect of his

191 8

Dec . 2 .

IBBOTSO N

V .
BERKLE Y

Judgment



160

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

solicitor in this connection. On this point, the only further
consideration necessary is, as to whether, if such informatio n
had been obtained from Wain, defendant would have been, in
all likelihood, deterred from commencing a prosecution fo r
theft . I think, viewing the circumstances of the parties, tha t
it would, or should, have had this effect . It is true, that even
after evidence was given by Wain, before the magistrate, it doe s
not appear to have influenced the defendant in his actions, so a s
to endeavour to withdraw the prosecution. This, however, ma y
be accounted for by the fact, that the matter was out of his con-
trol, after it came before the magistrate for investigation . The
result of the answer to this question, devised by Mr . Justice
Cave in the Abrath case, is that I feel justified in holding, tha t
want of reasonable cause on the part of the defendant has been
proved .

The other query, upon which it is necessary for a plaintiff t o
obtain a favourable reply, in an action for malicious prosecu-
tion, is, in the words of Mr . Justice Burton in Hamilton v .

Cousineau, supra, "were the proceedings initiated in a maliciou s
spirit ?" While juries are at liberty to infer the existence of
malice, from the absence of reasonable cause, still, in view of
the statement of the defendant, that he acted in good faith, in
causing the arrest, I deem it advisable to consider, whether h e
was actuated by an indirect or ulterior motive . I might, in
passing, refer to the fact that Mr . Stephens, in his book, at p.
39, is of the opinion, that the whole of the distinction, between
malice and want of reasonable cause, is obsolete, and argue s
that the supposed necessity for proving malice has, since the
decision of the Abrath ` case, disappeared. I prefer, however, to
deal with the question of malice. The nonsuit granted by
Lord Ellenborough in Snow v. Allen (1816), 1 Stark. 502,
where the defendant was excused by reason of advice being
given by his attorney, would apply here, were it not .for the lack
of counsel obtaining, and considering available information ,
prior to the institution of proceedings . Defendant did no t
immediately after his visit to the plaintiff's farm, and disput e
as to ownership, immediately consult a solicitor . In answer
to an inquiry by his counsel, at the trial, as to whether he wen t

MACDONALD,
J .

191 8

Dec. 2 .

IBBOTSON

V.
BERKLEY

Judgment
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to see his solicitor to find out how he could get the animal, h e
replied, that he went to get advice and see what he could do .
He afterwards emphasized this statement by admitting he wen t
to get his cow back . I have come to the conclusion, that th e
defendant, in the consultation with the solicitor, and in the
actions which were taken, resulting in arrest, was not concerned
in the matter from a public standpoint. When the plaintiff
was arrested, the cow was placed in the custody of a neighbour ,
to await the result of the criminal proceedings. Then after
acquittal, the defendant was afforded an opportunity of proving
ownership of the animal, but has refrained from taking civi l
proceedings. I think, although the defendant now states, that
he believed at the time, in the guilt of the plaintiff, that he
would not or should not have believed this, if he had mad e
proper inquiries . Further, that the proceedings jointly taken
by the defendant and his solicitor, with the constable close a t
hand, were for the purpose, not of vindicating a crime, but i n
order to obtain possession of an animal, then in dispute betwee n
the parties . He was thus improperly utilizing the crimina l
procedure to establish a civil right. This constitutes the
malice, which, coupled with the want of reasonable cause, sup-
ports the plaintiff's right of action .

No evidence was given, as to special damage alleged in th e
statement of claim. I think a proper amount to allow fo r
damages would be $300. Judgment accordingly, with costs .

Judgment for plaintiff.
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CITY OF VANCOUVER v. BRITISH COLUMBIA
ELECTRIC RAILWAY COMPANY, LIMITED .

Oet . 29 . Injunction — Street railway — Agreement between city and railway t o

increase fare—By-law to sanction same passed—Refusal of mayor t o
CITY OF

	

sign by-law—Effect of—B.C. Stats . 1896, Cap . 55, Sec . 39 ; 1900, Cap .
VANCOUVER

	

54, Sec . 125 (15) ; 1912, Cap . 59, Sec. 5 .

B.C .
ELECTRIC During a strike of the Street Railway Company's employees the City o f
RY. Co. Vancouver and the Railway Company entered into an agreement

whereby the City agreed to pass a by-law allowing the Company t o
charge a six-cent fare on its street-ear service . The City Counci l
then passed the by-law and all the formalities surrounding the sam e
were duly complied with, with the exception of the mayor's signature
to the by-law. The Company then settled the strike and commence d
operating, charging a six-cent fare . Six weeks later the Council at
a meeting purported to amend the by-law by providing that befor e
its passage it should receive the assent of the electors . The by-law
was submitted to the electors and on its being defeated no furthe r
action was taken by the Council . In an action by the City to restrain
the Company from charging a six-cent fare :

Held, that upon the by-law duly passed to confirm the agreement, bein g
acted upon in good faith by a party to the agreement, the Counci l
could not of its own motion nullify its deliberative act a month afte r
its passage, and the action should be dismissed.

Held, further, that the mayor has no discretion but owes a public duty
which should be performed by his signing both the by-law and th e
agreement, thereby rendering them fully effective .

The City Council has power under section 39 of the Consolidated Railwa y
Company's Act, 1896, to enter into an agreement with the Street Rail -
way increasing the amount of fares to be paid by passengers and may
pass a by-law authorizing the same without submitting the by-law t o
the electors . The power of the Council under section 39 to make o r
vary an agreement as to fares is not affected by subsection (15) of
section 125 of the Vancouver Incorporation Act, 1900, as amended by
B .C . Stats . 1912, Cap . 59, Sec. 5 .

ACTION to restrain the British Columbia Electric Railwa y
Company, Limited, from charging a six-cent fare on its line s

Statement in the city of Vancouver. The defendant Company operated
under the Consolidated Railway Company's Act, 1896, unde r
section 39 of which the council of any municipality and th e
Company were authorized, subject to the provisions of the Act .
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to make and enter into any agreement or covenant relating to

the "amount of fares to be paid by passengers, " and other

matters . On the 14th of October, 1901, an agreement was

entered into between the City of Vancouver and the Compan y

providing for terms and conditions of future operations . A

strike of the Railway Company 's employees for increase in pay

took place on the 1st of July, 1918 . An agreement was the n

entered into between the City and the Company that the City

would pass a by-law allowing the Company to charge a six-cen t
fare. The by-law was passed at a meeting of the council o n

the 8th of July, but the mayor, thinking the Company shoul d
be compelled to agree to a reduction in the lighting rates, refuse d
to sign the by-law. On the passing of the by-law the Compan y

made a settlement with its employees on the 11th of July, an d

started operating its cars, charging a six-cent fare. On the

24th of August the matter again came up before the council ,
and the mayor stated the by-law was illegal as it had not bee n
submitted to the electors. An effort was then made to repea l
the by-law of the 8th of July, but finding this could not be done,
owing to lack of notice, a special meeting was called for the 27th
of August, when the by-law of the 8th of July was amended

by a provision that it should receive the assent of the electors.
The by-law was then submitted to the electors and was defeated .
No further action was taken by the council . Tried by MAC -

DONALD, J. at Vancouver on the 21st of October, 1918 .

McCrossan, and E. F. Jones, for plaintiff .
McPhillips, K .C., and H. M. Smith, for defendant .

29th October, 1918 .

MACDONALD, J. : Defendant Company, as successor in titl e
to the Consolidated Railway and Light Company, possesses al l
the rights, powers and privileges granted to such Company b y
the Consolidated Railway Company's Act, 1896, B .C. Stats .
1896, Cap . 55. By section 33 of this Act, the Company wa s
authorized to construct, maintain, complete and operate a stree t
railway "upon and along such streets within the Cities of Van-

couver and New Westminster as the Mayor and Council of th e
said cities respectively may direct, and under and subject t o
any by-laws of the Corporation of the said cities made in that
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MACDONALD, behalf	 and to take, transport, and carry passenger s
J .

upon the same," with this reservation, "that steam locomotive s
1918

	

or motors shall not be used for such purpose upon the streets o r
Oct . 29 . roads of any municipality without the consent of such muni -
CITY OF cipality." Section 41 of the Act gave the Company the righ t

VANCOUVER to use the streets of a municipality, provided that the consen t
27 ,

B .C . of the council for that purpose was first obtained, and the
ELECTRIC municipality was authorized to grant such permission uponRr. co.

such conditions as to construction and for such period, as might
be agreed upon between the Company and such council .

Section 39 authorized the council of any municipality an d
the Company, subject to the provisions of the Act, to make an d
enter into any agreement or covenant relating to the " amoun t
of fares to be paid by passengers," and other matters, such as
the paving of roads and streets, location of the railway, spee d
of the cars and period of, commencement, of the construction
and of the completion of the railway . The Company con -
structed and operated lines within the city limits and mad e
with the City, from time to time, various agreements, prior t o
the passage of the Vancouver Incorporation Act, 1900, Cap . 54 .
Its operations were, by this Act, recognized and its rights an d
liabilities dealt with. Subsequently, on the 14th of October,
1901, an agreement was entered into between the City and th e
Company, consolidating the previous agreements, and providin g

Judgment terms and conditions for the future operations of the Company .
This was apparently done, in accordance with the authorizatio n
contained in said section 39, coupled with specific provisoe s
contained in the Vancouver Incorporation Act. This agree -
ment was not submitted to the electors of the City for approval ,
but was authorized by a by-law of even date therewith. It
stipulated, inter alie, that the Company should have the righ t
to collect a fare not to exceed five cents from every passenger .
There was no attempt, on the part of the Company, to increase
its fares beyond this rate, until the 11th of July, 1918, whe n
it asserted the right to charge a six-cent fare. It has, since that
time, continued to collect this amount, contending that the agree -
ment of the 14th of October, 1901, was altered on the 8th of
July, 1918, so as to provide for such an increase . The City
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contends that there has not been such a change in the original MAC9ONALD,

agreement, and that the alleged by-law and agreement, dealing

	

a.

with the matter, are ineffective for that purpose, as they are 191 8

not signed by the mayor . Further, that even if the by-law, Oct . 29 .

giving the authorization for execution of the agreement for CITY O F

amendment, had been signed by the mayor, it would have been VANCOUVER

invalid, as it did not receive the assent of the electors in accord-

	

B .C.

mice with the provisions of section 103 of the Vancouver Incor- ELECTRI C

RT . Co .
poration Act, 1900, as amended .

The onus rests upon the Company of shewing that the change
in fares was properly agreed upon, between the parties . The
important question, then, first to be considered is, whether suc h
by-law should, before its final passage, have been submitted t o
a vote of the electors ? It is admitted that the council meeting,
at which it purported to be finally passed, was regularly hel d
and properly constituted . Also that all necessary formalities
surrounding its passage were complied with. Subsequently, the
city clerk affixed the corporate seal, as well as his own signature ,
so that all that remained to render the document complete, and
on its face a valid by-law, was the signature of the mayor. It
was the -duty of the mayor, under section 226 of the Vancouve r
Incorporation Act, as head of the council, to sign such by-law ,
and speedy compliance with this statutory provision is required
by paragraph 59 of the Procedure By-law of the City as follows :

"Every by-law, which has passed the Council, shall immediately be Judgmen t
signed by the presiding officer and the city clerk and sealed with the sea l
of the Corporation and shall be deposited by the city clerk for security i n
the City safe."

There is no power of veto vested in the mayor, nor can he, as i t
were, reconsider a by-law, once it has passed the council . So
while the delivery of the agreement might have been, for a time ,
delayed, until the Company had executed and delivered the
duplicate of such agreement, still, the by-law should, in ordinary
course, have been immediately signed and sealed . The mayor
had openly expressed his dissatisfaction at the length of period ,
during which the six-cent fare would be chargeable, and wa s
thus, to this extent, opposed to the agreement authorized b y
the by-law . It is not suggested that this attitude was his reaso n
for failing to sign, but that it arose through his belief that the
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MACDONALD, by-law was invalid, so he came to the conclusion not to further
J .

-- an illegal act, and expressed his intentions to the Company
1918

	

between the 25 th and 30th of July, not to sign the by-law no r
°et . 29 . agreement. It is not clear when the mayor thus definitely
CITY OF decided to take this course. If he came to a determination t o

VANCOUVER so act, before the 12th of August, 1918, and to withhold his sig -
v.

B.C .

	

nature, on the ground of illegality, he did not apparently cola -
C

Itrcco. municate this to the council, as the minutes of council, of tha t
date, give a different reason for the failure to sign . In the
meantime, a strike amongst the street railway employees ,
which had occasioned negotiations by the mayor with the con -
tending parties, and a hurried meeting of the city council t o
pass the by-law, and amending agreement, had been settled, an d
the increased fare now complained of was being charged by th e
Company to its passengers . It is submitted that, while i t
might have been the duty of the mayor to have signed the
by-law and agreement, as a ministerial act, still, he should not
now be called upon to do so, in view of the fact that a vote
of the electors subsequently took place, which resulted in an
adverse decision as to the by-law. I do not think that this
fact would affect the legal position of the Company in the
slightest, if the by-law were properly passed at the counci l
meeting on the 8th of July, 1918. In other words, if such
by-law became then effectual, so as to support the amending

Judgment agreement, and induced the Company to incur a liability, th e
council could not subsequently reconsider, or virtually repeal ,
such by-law through the assistance of an adverse vote of th e
electors. On the other hand, if the by-law required the assen t
of the electors, before being finally passed, then, the mayor
would not be required, by order of the Court, to sign, and thu s
supplement an illegal action of the council . If such course
were now taken, it would be placing the stamp of approval upo n
an invalid by-law. I return, then, to discuss the question ,
whether the by-law required to be submitted to the electors fo r
their approval . The Company contends that there has been n o
change in the legal position of the parties since the agreemen t
of October, 1901, when the council acted, without referring th e
matter to a vote of the electors . It supports its position by
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citing the decision of the Privy Council in British Columbia MACDONALD,
J .

Electric Railway Company, Limited v . Stewart (1913), A.C. —
816, and, at p . 824, reference is made to the wide powers, 191 8

privileges and franchises possessed by the Company under its Oct . 29.

Act, and that it is only limited and restricted in their use and CITY of
exercise, in three different directions :

	

VANCOUVER

v.
"First, by the provision requiring the consent of the corporation to be

	

B .C.
given to the exercise of the company's powers ; secondly, by the provision ELECTRI C

giving to the corporation the right to specify the streets and highways RY . Co.
along which the rails shall be laid ; and thirdly, by the provision that th e
corporation may dictate the manner in which and the terms upon whic h
the railway shall be constructed and operated . These powers of the cor-
poration are, however, of a restrictive, not of a donative, character . They
do not enable the corporation to give, grant, or confer any right, power o r
privilege whatsoever upon the company . Their only function is to cir-
cumscribe, or impose conditions upon, the exercise by the company of th e
rights, powers, and privileges already conferred upon it by the Legislature . "

Stress was laid upon this portion of the judgment, as greatl y
assisting the Company in its position, but I think it can only
enure to its benefit, as shewing the source from which the powe r
to use the streets emanates . The Legislature gives such right,
but the municipality may place restrictions and conditions upo n
the user . The condition in the agreement, as to fares, is of a
restrictive nature. When the Company received, practically
exclusive control of a portion of the streets, ordinarily intende d
for the general use of the citizens, it was deemed proper an d
reasonable to restrict the fare which it should charge its pas -
sengers. While the City could not impose unreasonable con- Judgment
ditions, so as to prevent the Company exercising its statutory
rights, still, it had power to "circumscribe or impose conditions"
upon the Company. Could such condition, or restriction, upon
its charges for transportation, thus agreed upon in 1901, be
favourably altered by the council in July, 1918, without refer -
ring the question to the electors ? It is contended, by the City ,
that in 1912, by an amendment to subsection (15), section 125 ,
of the Vancouver Incorporation Act, 1900, the change woul d
require such assent to be obtained . This involves consideration
of the section as it existed before the amendment, as well as the
terms of the amendment itself . The section, before amendment ,
reads as follows :

"For authorizing any gas, water, telephone, electric light, district mes-
senger, power, heating, tramway, street railway company, to lay down
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MACDONALD, pipes, erect poles, string wires under or over the public streets, lanes o r
J .

	

squares, and to operate the business connected therewith for a period of

1918

	

years, subject to such regulations and such terms of payment for th e
privilege as the Council see fit : Provided that no gas, water, telephone,

Oet . 29 . electric light, district messenger, power, heating, tramway, street railwa y
company shall have any powers or right to lay down pipes, erect poles ,

ro

	

of the City, or operate any business in the City connected therewith, unles s

B .C. a by-law has been passed under the provisions hereof granting permission
ELECTRIC to do so and containing the terms and regulations under which the same
RY. Co. may be done and terms of payment to the City therefor."

Then, in 1912, the following further proviso was added :
"Provided further that no by-law shall hereafter be finally passed grant-

ing or bestowing any right, privilege, franchise, or permission for any o f
the purposes in this subsection set forth, or extending the time for whic h
any such right, privilege, franchise, or permission has heretofore bee n
granted or bestowed, unless and until such by-law has first been submitte d
to and received the assent of the electors of the city entitled to vote o n
money by-laws in manner provided by and under and in accordance with

the provisions of section 103 of this Act as amended . "

Subsections in the Act (immediately prior to 15) dealt speci-
fically with the Company. They made provision for purchase
of the undertaking by the City, as well as other matters con-
nected with the business then being carried on by the Company,
and its subsidiary Company . Then provision was afforded th e
City to construct street railways on streets unoccupied by stree t
railways, or lighting any portion of the City not lighted by th e
Company, subject to certain conditions, and with the qualifica -

Judgment
tion that the City could not pass a by-law for such constructio n
and operation, without first submitting it for ratification to th e
ratepayers . Subsection (14) provided for the use of a portion
of the track by the City, in case the Company refuses to con -
struct lines in accordance with previous subsections . Then
subsection (15), supra, follows. As it stood before the amend -
ment, it seems clear to me, that it would not apply to the defend -
ant Company, nor that it was so -intended . The Company had
already received its statutory authority from the Legislature,
to construct and operate a line of railway within the City, an d
all that the Council could insist upon imposing would be, restric-
tions and conditions, not in excess of those outlined by section
39 of the Consolidated Railway Company's Act, 1896. It
might be argued that the Company conceded the application o f
subsection (15) to its operations, by agreeing to pay the Cit y

CITY OE string wires or in any way interfere with the streets, lanes and square s
VANCOUVER
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a share of its gross receipts, upon a percentage basis. This is MACno'AZ.n,
J .

worthy of mention ; but it is impossible to determine how this —
was arrived at, or whether it was simply a matter of adjustment

	

191 8

at the time. Viewing the fact, that the Company was then Oct . 29.

operating its street railway in the City, and continued to extend CITY of
its lines from time to time, it is not surprising that no evidence VANCOUVER

ti.
was adduced, shewing that this subsection had been applied by

	

B .C.

the City, by granting any franchise or right to operate to the ELECTRIC
RY.

Company. The mode adopted was, by an agreement between
the parties, to impose restrictions and conditions, pursuant t o
the provisions of said section 39 . Even if a contrary course
had been pursued, it could not be successfully contended, in th e
face of the decision in British Columbia Electric Railway Com-

pany, Limited v. Stewart, supra, that the combined effect of
sections 33 and 41 of the Consolidated Railway Company's Act
did not "vest in the Company all the powers necessary to enabl e
them to operate railways when constructed in the City ." The
"permission," authorized to be granted by said section 41, wit h
respect to the use and occupation of the streets, only allowed
conditions to be imposed, as to the plan of construction and dura-
tion of the occupation . The fact that the 1901 agreement
covers these two important points, lends weight to the conclusion
that this statute formed the basis for such agreement . Then,
did the proviso, added as an amendment in 1912 to subsection
(15), affect the situation of the parties, so that the power pos- Judgment

sessed by the council, under said section 39, was curtailed ?
Did it lose the power, in its own absolute discretion, to agree t o
a change in the amount of fares payable to the Company by it s
passengers ? The question of such fares is not, as in section 39 ,

specifically mentioned in subsection (15) . It is contended,
that it is covered by the word "permission" ; but this seems to
be a strained construction . If it were intended to restrict the
council in its powers to this extent, I think more apt language
should have been adopted . The word "permission" had already
been used in the original subsection, and related to the grantin g
of powers to a number of different companies, who might see k
to utilize the streets. It made no reference to the amount o f
fares to be charged by a street railway company . If the sub-
section, as originally enacted, or subsequently amended, had
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been clear and specific on this point, and so applicable to th e
Company, then, as it was later than the legislation, under whic h
the Company obtained its powers of construction and operation ,
it would prevail : see Moore v. Robinson (1831), 2 B . & Ad.
817 at pp. 821-22 . The turning point then is, as to whethe r
the amendment to the subsection applies wholly or in part t o
the Company. Even if the 1901 agreement had not recognize d
the terms of the Consolidated Railway Company ' s Act, the
dealings between the parties were such, that the City must hav e
been taken to have been cognizant of the provisions of suc h
private Act, granting certain privileges and rights : see Erie ,
C .J. in Cahill v. London and North Western Railway Co .

(1861), 10 C.B. (w.s.) 154 at p. 172. One of the rights pos-
sessed by the Company, under section 39 of such Act, was to
enter into an agreement with the city council, as to the fares i t
might charge for transportation . If these were found inade-
quate, then, the Company might apply to the council for a
revision, and it could, if it saw fit, agree to an adjustment . It
is contended that this discretionary power of the council was ,
by the amendment, abridged, so that if any increase in fare s
were sought, the matter should be referred by the council fo r
the approval or disapproval by ballot of a portion of the people ,
who might, in due course, be required to pay such additional
amount . This, while quite within the power of the Legislature ,
would be an important change, and, if so intended, should b e
clearly indicated . In the first place, it would result in one of
the sections (39) of a private Act being substantially altered, b y
a second proviso, added to a subsection of another private Act .
If I am right, in my opinion, that subsection (15), as originall y
enacted, did not apply to the Company, then the proviso by way
of amendment, only applies to such subsection, and should not
be extended to affect section 39, unless there is a clear indicatio n
of such intention. This would be giving this mode of legisla-
tion a far-reaching effect . The dangers attaching, to giving a
wide import to a proviso, considering "the manner in which
they find their way into Acts of Parliament," was considered
by Lord Watson in West Derby Union v . Metropolitan Life
Assurance Society (1897), A.C. 647 at p . 652. Then, Craies
on Statute Law, 2nd Ed ., at p . 215, refers to the criticism of

MACDONALD,
J .

191 9

Oct . 29 .

CITY OF

VANCOUVE R
V .

B .C.
ELECTRIC
B y . Co.

Judgment
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Moulton, L .J. in Rex v . Dibdin (1910), P. 57 at p . 125, as to
a proposed method of interpretation of a proviso in a statut e
(similar to the one here contended for), as follows :

	

191 8

"It sins against the fundamental rule of construction that a proviso Oct . 29.
must be considered with relation to the principal matter to which it stand s
as a proviso . It treats it as if it were an independent enacting clause CITY O F

instead of being dependent on the main enactment . The Courts . . . . VANCOLTVfR

v.
have frequently pointed out this fallacy ."

	

B .C .

Even if the amendment had been enacted, not as a proviso, LECT$sc
RY. Co .

but as an independent and separate section, or could be so con-
sidered, if the same contention were presented, as to its contro l
over section 39, this view, if adopted, would result in one sectio n
of a private Act amending or limiting a section in anothe r
private Act . According to Beal's Cardinal Rules of Lega l
Interpretation, 2nd Ed ., 477 ,
"it is a rule of law that one private Act of Parliament cannot repea l
another, except by express enactment 	 The rule of law as to the
construction of such Acts is not to do anything which would be in effect a
repeal of any clause, unless in a subsequent Act some words are inserte d
which would operate as an express repeal of the former . "

The judgment of Turner, L.J. in the Trustees of the Birkenhead

Docks v. Laird (1853), 23 L.J., Ch. 457, at pp. 458 and 459, i s

cited as authority for this proposition of the law, but in Craie s
on Statute Law, at p . 506, it is stated by the author that, 	

"It is doubtful whether this dictum would now be accepted. The rul e
is certainly not a rule of law, but at most a canon of construction ; and
it is submitted that one private Act is repealed by another by necessary
implication if the two are completely inconsistent ."

	

Judgmen t
It is to be noted that reference is made by the author to the

fact that such dictum is not contained in the report of the cas e
in 4 De G. M. & G . 732, but in the latter report, the following
reference is made to the law on the point, at p . 742 :

"It is not, I think, unimportant to refer to the state of the law with
regard to the operation of statutes . It is thus laid down in Jenkin' s
5th Century, Case 11 : `A special statute does not derogate from a special
statute without express words of abrogation .' "

Compare on this point Ilalsbury's Laws of England, Vol . 27 ,
p. 170, par. 234 :

"A special statute is not repealed by a subsequent special statute, unless
there are words which operate expressly or by necessary implication t o
repeal it,"

and see cases there cited .
Said section 39 was certainly not expressly referred to, no r

affected by the amendment to subsection (15) . It is suggested

MACDONALD ,
J .
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MACDONALD, that the subsection, as amended, in order to have an operativ e
J.

—

	

effect, should be applied to the Company, and that a perusal of
1918 the amendments to its charter obtained by the City from th e

Oct . 29 . Legislature in 1912, would shew that such amendment was s o
CITY of intended. Even if this were a proper mode to adopt, in con -

VANCOUVER struing such amendment, I do not think it affords any assist -
v.

B .C.

	

ance. The section of the 1912 Act, prior to the one providin g
ELETRI
RYCCoc for the amendment, dealt with the borrowing powers of th e

City . The council had apparently in mind, at that period o f
prosperity, that there was a possibility, or probability, of the
City exercising its right of purchase from the Company unde r
the 1901 agreement, because it refers to such agreement, an d
the borrowing powers of the City being extended, if the required
notice thereunder is not given by the City before the 11th o f
August, 1918, of its intention "to assume the ownership of th e
railway lines and property of such Company ." It could be
argued that the next section, providing for the amendment t o
subsection (15), was enacted by the Legislature upon the reques t
of the City, in order to prevent any council in the meantim e
granting a franchise to another company, and complicating th e
situation ; also that the concluding portion of the amendment
was inserted to prevent the council from giving an extension o f
any franchise. Both these events only, being controlled by a
submission to the electors . If the Legislature were intending

Judgment to limit or control the power of the council, in its regulation s
or restrictions upon companies then operating, for example, i n
the matter of fares, it might have so expressed itself . I think
the amendment has not the effect, contended for by the City, an d
that the power of the council, under said section 39, to make or
vary an agreement as to fares, is not affected by such amend-
ment, and remains in the same position as it stood in 1901 ,
when the original agreement was entered into. In my opinion ,
it was not necessary then, nor since, through subsequent legisla-
tion, for the city council to submit a by-law, authorizing a n
agreement with respect to fares, chargeable by the Company, t o
the electors of the City entitled to vote on money by-laws, fo r
their approval . If I am right in this conclusion, as to the lack
of necessity for submitting the by-law of the 8th of July to th e
electors, before its final passage, then, what is the present posi-
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tion of the Company, as to collecting fares at the increased rate ? MACnoNAin,
J

The by-law, as well as the agreement, providing for the increase —
of fares from 5 cents to 6 cents, are unsigned by the mayor, and 191 8

thus incomplete . If I understood the position taken by counsel Oct . 29 .

for the City aright, he contended that, even if the by-law were CITY OF

intra vires of the council, and thus should have been signed by VANCOUVER

the mayor, that the Company is illegally collecting the increased

	

B .C.

fare, on account of the state of the by

	

~ -law and agreement, ELECTRI C
Cand RY .
Co

.

.
that, notwithstanding all the surrounding circumstances, i t
should be restrained. It was submitted by the Company that
the agreement need not be signed nor sealed, nor was a by-la w
required to authorize its execution . It seems to me that thi s
proposition cannot be accepted as correct, and that the Com-
pany cannot legally continue to collect such increased fares ,
unless the present position of matters is altered . The agree-
ment of October, 1901, sought to be amended, was authorize d
by a by-law, and I think that the council can only amend such
agreement in like manner. The following definite provision s
apply to the execution of contracts and by-laws by the City :

"222 . All contracts, notes, bills, and other securities duly authorize d
to be executed on behalf of the Corporation, shall, unless otherwise speciall y
authorized or provided, be sealed with the seal of the Corporation an d
signed by the Mayor and the City Clerk, otherwise the same shall not b e
valid, and all cheques shall be signed by the Treasurer and Mayor an d
countersigned by the City Clerk."

"226 . All By-laws of the Corporation shall be under the seal of th e
Corporation and shall be signed by the head of the Council, or by the Judgmen t

person presiding at the meeting at which the by-law was finally passe d
and by the City Clerk . "

Estoppel, as against the City, was not specially pleaded, bu t
no objection was raised to the principle being considered . Acts
of the mayor and council, in addition to the passing of the by-
law, were given in evidence, as supporting a contention, that th e
City could not now take the ground that the agreement wa s
not properly executed and binding upon the City . Delay on
the part of the mayor, in declaring his intention not to sign th e
documents, was referred to, and allowing the Company to pre-
sume that the by-law and agreement would be signed by him i n
due course . It was pointed out that there was no note of
warning given by the mayor or council to the Company, obliga-
ting itself by an agreement, to pay increased wages to its
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MACDONALD, employees in order to settle the strike. Attention was also
J .
— drawn to other matters of a like nature, but in the view I tak e
1918

	

of the principle of estoppel, as applied to the City, I do no t
Oct . 29 . consider it necessary, nor advisable, to discuss the allegations of

CITY or bad faith on either side . Neither will I deal, at length, with
VANCOUVER the facts and circumstances surrounding the strike of the street -

v . car employees, which occurred on the evening of the 1st of July ,
ELECTRIC 1918, and was settled on the 11th of July, nor the part tha t
RY. Co.

was taken by the mayor and council . They are only incidental
and indirectly pertinent to the issues . There is no material
dispute as to the facts . I, then, on this basis, should direct
my attention solely to the legal position of the parties . It was,
however, strenuously contended, that I should consider suc h
evidence, and form such conclusions therefrom, that the prin-
ciple of estoppel would be applicable . If I were to do this, i t
would entail not only a weighing of the facts, but the surround-
ing circumstances . I think, however, that the City can onl y
be bound in this important matter in the manner indicated b y
sections 222 and 226 . "Generally speaking, all corporations are
bound by a covenant under their corporate seal, properly affixed ,
which is the legal mode of expressing the will of the entire body" :
see Parke, B . in South Yorkshire Railway Co . v. Great Northern

Railway Co . (1853), 9 Ex . 55 at p . 84. If, as I believe, a by-law
is necessary, in order to authorize any material change in th e

Judgment 1901 agreement, then, the signature of the mayor to such by-la w
becomes necessary, in order to comply with section 226 . This
also applies to the amending agreement. I do not think that
estoppel can operate in this matter against the City, so as to
create a by-law or contract where they do not exist, properl y
executed in accordance with statutory provisions . An existing
by-law and agreement cannot thus be varied . It could not b e
accomplished, even by a formal resolution of the council . This
position is supported by many authorities, e .g ., Dillon on Muni-
cipal Corporations, 5th Ed ., Vol . 2, p . 900 :

"It is also generally laid down that when an ordinance has been enacte d
by the municipality it cannot be amended, repealed, or suspended by a
resolution . That can only be (lone by ordinance enacted with all du e
formality . "

Compare Biggar 's Municipal Manual, 11th Ed ., pp . 85 and 237 .
As to the necessity of the City, so controlled by statute, acting
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under its corporate seal, properly authenticated, in a matter o f
this nature, and not coming within the exceptions referred to
in Meredith & Wilkinson's Canadian Municipal Manual, a t
pp . 6 and 7, see such binding authorities as Hunt v. Wimbledon
Local Board (1878), 4 C .P.D . 48 ; Young & Co. v. Mayor, &c . ,
of Royal Leamington Spa (1883), 8 App . Cas . 517 . These
two cases were held in The Waterous Engine Works Company
v . The Corporation of the Town of Palmerston (1892), 21
S.C.R. 556 at pp . 560-1, as being
"express decisions on the point that contracts of a municipal corporation
are absolutely void, whether executed or executory, unless they compl y
with all statutory requirements as regards formality of execution, a resul t
which I should have thought clear unless the Courts have power to over-
ride and dispense with statutory provisions in their discretion . "

In Manning v . Winnipeg (1911), 21 Man. L.R. 203 ; 1 5
W.L.R. 33 ; 17 W.L.R. 329, a barrister sought to recover fo r
services actually rendered to the city, but failed, on the groun d
that his employment was not under seal . The cases, referring t o
the necessity of a municipal corporation, contracting under seal ,
with all necessary formalities, are there reviewed . So, if
the Company were not seeking to support the amendment of
a by-law and agreement under seal, I_ think it would have grea t
difficulty in applying any principle of estoppel to the City i n
this matter, or coming within any of the common-law exception s
to the rule, requiring a corporation to contract by seal. They
are referred to by Howell, C .J. in Manning v. Winnipeg (1911) ,
17 W.L.R. 329 at p. 337, as follows :

"Those exceptions are stated in Law ford v . Billericay Rural Distric t
Council (1903), 1 I .B. 772, a decision of the Court of Appeal in England ,
and now the ruling case on the question . They are :-1st . Where the
work done for the corporation is of a trivial nature . 2nd. Where the
claim relates to matters of so frequent occurrence that they must, o f
necessity, be complied with without waiting for the formality of a seal .
3rd . Where the work in respect of which the plaintiff seeks to recover is
work done in respect of matters for the doing of which the corporatio n
was created, and the benefit of the work is accepted by the corporation . "

Nor can the Company receive any assistance in its contentio n
from the dissenting judgment of Mr . Justice Gwynne, in Ber-
nardin v. The Municipality of North Dufferin (1891), 1 9
S.C.R. 581, as he apparently gave as a reason for not following
Young & Co. v . Mayor, &e., of Royal Leamington Spa, supra,
that the language of the statute there being considered was per -

MACDONAF D ,
J .

191 8
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CITY OF
VANCOUVER
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MACnoNALD, missive, as to passing by-laws, while here, the provision i s
a .

imperative. Then it was submitted that the Vancouver Incor-
1918

	

poration Act did not require, as in Ontario, that "the powers
Oct . 29. of the council shall be exercised by by-law when not otherwise
t~ iry . 0 , authorized or provided for." If the point is entitled to any

VANCOUVER weight in dealing with an original agreement under said sectio n

B
.C

.

	

39, as it does not refer to a by-law being required, still it would
ELECTRi.0 lose its force when an attempt is made to alter an existing by-la w
RY. CO .

and agreement. In any event, section 222 comes into play, a s
to the contracts, and requires them to be, when duly authorized ,
sealed with the corporate seal and properly signed .

Then, if the Company cannot set up, as a justification fo r
charging the increased fare, a properly executed and authorized
agreement for that purpose, what is its position? While a
board of conciliation was sitting, and before it had delivere d
its award or recommendation, a strike, already referred to ,
amongst the street railway employees took place. It also
included its electrical workers, and thus affected not only th e
street railway service, but all the light and power supplied to
the citizens . This state of affairs continued until the 6th o f
July, when the award was-made . Negotiations had taken place
in the meantime with a view of a settlement, but the employee s
were firm in their determination only to accept from the Com -
panies their demands in their entirety, both as to working con-

Judgment ditions and wages . The correspondence chews that the Com -
pany were willing to accede to such demands, especially as to
increased wages, if the council would agree to adjust the rat e
to be charged by the Company for its passengers . Under the
circumstances, emergency meetings were called, and the council
finally agreed, on advice of its solicitor, in view of the under -
taking of the Company, to run the risk, of not submitting a
by-law to the electors, to pass a by-law, authorizing the executio n
of an agreement, increasing such rate to the desired extent. It
is provided by section 53 of the Procedure By-law No . 960 of

the City, that
"every by-law shall receive three several readings and on different days ,
previously to its being passed, except in urgent and extraordinary occasions ,
and upon a vote of two-thirds of the members present, when it may b e

read twice or thrice or advanced two or more stages in one day ."
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The minutes of the council meeting shew that this latter MACDONALD,
J.

course was adopted on the 8th of July, and that
"the by-law was read a third time and finally passed and the mayor and 191 8

city clerk authorized to sign same and affix thereto their proper seal o f

the City ."
Oct. 29 .

As the by-law had thus passed the council, it was doubtless (ITY
~

	

VANCOUVER

taken for granted by all concerned, that section 59 of the Pro-
cedure By-law, would be complied with, requiring immediate
signature by the presiding officer and city clerk, as well as th e
corporate seal being attached. The Company, acting on thi s
reasonable assumption and inducement, proceeded to carry out ,
on its part, the intention of all parties, that it should agree to
pay the increased wages asked by its employees . This belief ,
as to the change in the fares being properly authorized by th e
council, was in all probability strengthened by the receipt fro m
the city solicitor, about the 15th of July, of the agreement fo r
execution, and the Company complying with such request within
a few days thereafter . From the sequence of events, resulting
in the apparent passage of the by-law, I have no reason to doubt
that the council was, at the time, acting in good faith. It was
purporting to authorize a change in the 1901 agreement, whic h
would assist the Company in solving its difficulty as to paying
the increased wages, and thus ending its labour trouble. Even
apart from the dangers of a threatened sympathetic strike, th e
council ; as the governing body of the City, was doubtless very
anxious that the then existing disruption of business shoul d
speedily terminate . It probably also bore in mind, that as th e
City participated in the gross receipts of the Company, an early
resumption of the street-ear service was desirable. Although
the 1901 agreement, provided for the payment of a percentage
of such receipts, being made by the Company to the Cit y
monthly, still, there was no evidence adduced, as to whether th e
City has in the meantime accepted or rejected its proportion of
the increased fare now complained of . It was stated that th e
liability assumed by the Company in its new agreement wit h
its employees, as compared with the previous agreement, b y
reason of increased wages, coupled with changes in the workin g
conditions, approximated a million dollars annually . It could
not be claimed that all of this large increase was assumed, on the

B.C.
ELECTRI C

BY . Co .

Judgment

1 2



178

		

BRITISH COLUMBIA REPORTS .

	

[Von .

MACDONALD, strength of the change in the agreement as to fares, as the Com -a .
pally had already agreed to accept the increase recommende d

1918 by the board of conciliation. There was, however, a substantia l
Oct. 29 . difference, in favour of the employees, between such recom -

CITY OF mendations and the wages agreed to be paid by the Company,
VANCOUVER after the passage of the by-law on the 8th of July . In an

B.C .

	

adapted wording of the last part of the judgment in Toronto v.
ELECTRIC Toronto Electric Light Co (1905) 10 OLR 621 at p 627 :. . . . . .
By . Co .

"There was thus in the plaintiffs' conduct much more than a mer e
acquiescence, something indeed under the circumstances I have mentione d
amounting to an active encouragement to the defendants to think an d
believe that they the plaintiffs did not intend to [object to the Compan y
charging the increased fare] . "

Under all these circumstances, is the City entitled to a declar-
atory judgment that there has been a breach of the 1901 agree-
ment by the Company, in collecting a fare beyond five cent s
from each passenger, and an injunction restraining it fro m
the further collection of such an amount ? Even although th e
council was acting within its powers in passing the by-law ,
authorizing the execution of the agreement, and intended it t o
be effective, can their intention be destroyed by the action of
the mayor, in withholding his signature' I asked for authorit y
that would justify a city in taking this position, after the othe r
party interested in and affected by such by-law, had acted -upo n
it as binding, and obligated itself accordingly .

	

The only

judgment
authority, to which I was referred, was that of Canada Atlanti c

Rwy. Co. v. Corporation of the City of Ottawa (1886), 1 2

S.C.R. 365 . All the facts relating to the submission and pas -
sage of the by-law there considered, are totally different to those
here presented . It was a bonus by-law, passed in 1873-1874 ,

to assist a railway then in course of construction . The
mayor, in that case, refused to sign the by-law on the ground
that its consideration by the council, after receiving the assen t
of the electors . was premature . The position of the company
expecting to rc( ivy• aid was not altered by such premature con-
sideration of the council, nor the refusal of the mayor to sign .
The debentures authorized were never issued, nor any actio n
taken upon the by-law until 1886. There were other grounds
considered, in deciding that the by-law never acquired any forc e
nor validity in law .

	

I do not think this case assists the City
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in its contention, and I doubt if any judgment can be cited on MACDONALD,
J .

this point in which the facts were sufficiently similar to th
e present case, to be a guide in determining the rights of the

	

191 8
parties .

It was further contended that the council had a right to Crrs of

"reconsider" the by-law. After the mayor had determined not VANCOUVER

v.
to sign the by-law nor agreement, he reported to that effect on

	

B .C .

the 12th of August, 1918, as already mentioned. The matter Ry. Co.
came up for consideration before the council on the 24th o f
August, and the mayor then stated that the by-law was illegal ,
on the ground that it should have been submitted to the electors .
An effort was then made to have a by-law prepared, repealin g
the by-law passed on the 8th of July . Objection was taken to
lack of the requisite notice to introduce such a by-law, so upon
notice being given for that purpose, the mayor called a specia l
meeting for the 27th of August . At this meeting, the council
reconsidered the by-law passed on the 8th of July, and purporte d
to amend it by providing that, before its final passage, it shoul d
receive the assent of the electors entitled to vote on money by -
laws. The by-law was then subsequently submitted to suc h
electors, and defeated by a large majority . This having
occurred, and being reported to the council, no further action
was taken in the matter . Had the council power, after finally
passing this by-law, on the 8th of July, thus to reconsider an d
destroy its effect, so that it is not a by-law that has finally passed Judgment

the council ? In other words, is the by-law not now in the same
position as at the close of the council meeting on the 8th of July ,
when it simply required for its completion the requisite signin g
and sealing? Section 27 of the Procedure By-law states :

"In all unprovided eases the proceedings of the Council and committee s
thereof shall be guided by the rules of the Legislative Assembly of British
Columbia ."

I am referred to May 's Parliamentary Practice, 12th Ed . ,
384, as supporting the procedure thus adopted by the council ,
but I fail to find authority covering the ground . If a bill finall y
passed the Legislative tsar ed,ly, and simply awaited the signa-
ture of the Lieutenant-Ge ernor, while he might withhold his
signature, still, one would not expect a bill, at this stage, to be
reconsidered in the House . If the by-law in question were one

Oct. 29 .
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MACLONALD, dealing with ordinary municipal matters, for example, the goo d
J .
_

	

government of the City, and it was desired by the council t o
1918 amend or repeal the by-law, after being finally passed but befor e

Oct. 29 . being signed, then, it might have been signed by the mayor as

CITY OF a formality. A by-law could then be subsequently passed effect-
VANCOUVER ing the amendment or repeal . I doubt if, in a municipal body

BC.

	

desiring to have system and regularity in its procedure, an y
ELECTRIC other mode should, even as to such by-laws, be adopted. I think
RY. Co.

that when a by-law has finally passed the council, it is no longe r
the subject of "consideration ." The fact that it still has to be
signed and sealed has nothing to do with the "passage" of th e
by-law. "These are official acts to be performed after, and only
after, the passing of the by-law" : see Re Little and Local
Improvement District No. 189 (1911), 18 W.L.R . 648 at p .
654 . Here, however, the position is stronger, as the by-law is to
authorize a change in an agreement with a particular compan y
regulating its business . As soon as the by-law, passed for that
purpose, was acted upon in good faith by the other party t o
such agreement, I think the council could not, of its ow n
motion, thus nullify its deliberative act, concerning a matter
in which the Company was so interested . Such a by-law coul d
not, over a month after its final passage, be "reconsidered . "

If I am right in these conclusions, then, as the mayor has n o
discretion, he owes a public duty, which should be performed b y

Judgment his signing both the by-law and the agreement, and thus rende r
them fully effective . The Company, as a party interested and
aggrieved, has a right to call for the execution of this ministeria l
act on the part of the mayor. It has a locus standi in curia,

differing in this respect from the position of the plaintiff i n
Canada Atlantic Rwy. Co. v. Corporation of the City of Ottawa,

supra, as discussed at p . 376 . Sir Wm. Iulock, C .J. Ex., in
Re Davis and Village of Creemore (1916), 38 O.L.R. 240 at
p . 241, dealt with an almost similar situation as follows :

"Where a by-law has been passed by a municipal council, and has no t
been signed or sealed as the Act requires, it is for the time being of no
validity, but, when so signed and sealed, becomes effective . The head of
the municipality or presiding officer, as the ease may be, whose duty it is .
under the Municipal Act, R.S.O . 1914, ch . 192, sec . 258, to sign and seal

the same, may be compelled by mandamus to perform his duty . To such
a motion the Reeve or other presiding officer would be a necessary party,
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and would have an opportunity of shewing cause, which he has not on thi s
motion. I therefore think it would not be proper now to defeat a possibl e
motion for mandamus by quashing the by-law on either the first or th e
second ground of attack."

The difficulty there present, does not arise here, as the mayor
has been added as a party defendant by counterclaim . A time
can be limited by the formal order for judgment, within whic h
the mayor should sign the by-law and agreement . The resul t
is, that the action of the City is dismissed, and the defendant
is successful in its counterclaim. Defendant is entitled to its
costs.

HOAG ET AL . v. KLOEPFER .

	

MORRISON, J .

Sale of land—Agreement for—Covenant to pay—Assignment by purchaser

	

191 8

—Novation—Evidence of .

	

Feb. 19 .

The defendant purchased a property under agreement for sale, and afte r
paying four instalments of the purchase price with interest, assigned
the agreement to M., who covenanted to pay the remaining instalment
(due in three years and six months), with interest . M. paid the
interest, water rates and insurance for a year and a half, after whic h
he made no further payments, and a year later gave the vendor an
order to collect the rents, the vendor going into possession and exer-
cising the rights of ownership . There was evidence of negotiation s
between M . and the vendor with a view to M. reconveying the propert y
to the vendor, but it was not carried through, though M. was of the
view the result of the negotiations was the turning over of the
property to the vendor . The defendant, after assigning the propert y
to M.. immediately advised the vendor of the assignment, and claime d
that the vendor then agreed to accept M .'s covenant in lieu of his own ,
in which he is corroborated by a witness present at the time. There
was no further dealing as to the property between the vendor and ; the
defendant until the commencement of the action five years later . The
vendor assigned his interest under the agreement to his three sons, th e
plaintiffs . An action for specific performance of the agreement wa s
dismissed, the trial judge holding that, on the facts, the original ven -

MACDONALD,

J .

191 8
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dor had dealt with the property as his own, having taken possessio n
and exercised other acts of ownership and had thereby made his elec-
tion of remedies .

field, on appeal (McPUILLIre, J .A. dissenting), that, on the facts, M . had

been accepted as debtor in place of defendant, and a novation wa s

established .

APPEAL from the decision of MoRRIsoN, J . in an action for
specific performance of an agreement for sale of land, tried b y
him at Vancouver on the 19th of February, 1918. On the 18th
of May, 1911, the defendant entered into an agreement with
James Hogg, father of the plaintiffs (who have now change d
their name from Ilogg to Hoag), to purchase lot 11, block 6 1
of district lot 541, Vancouver District, for $9,750, of whic h
$500 was to be paid forthwith, $500 on the 18th of August ,
1911, $500 on the 18th of November, 1911, $500 on the 18t h
of February, 1912, and the balance of $7,750 and interest in
five years from the date of the agreement. The defendant
made the first four payments, also a payment of $628 fo r
interest to the 18th of May, 1912 . On the 12th of November ,
1912, the defendant assigned the agreement to one Emile W .
Moreau, who covenanted to pay and discharge all moneys du e
and to become due under the articles of agreement . Moreau
paid Hogg $642 to apply on the instalments of interest due ,
but made no further payments, and in March, 1915, gave Ilogg
authority to collect the rents on the premises . Hogg then went
into possession and exercised the rights of ownership, making
improvements, etc . The defendant claimed that at the time h e
assigned the agreement of sale to Moreau, Hogg agreed that h e
would accept the covenant of Moreau in respect to the paymen t
of the remaining moneys under the agreement in lieu of th e
defendant's covenant, and in this he was corroborated by anothe r
witness . In 1915, Ilogg entered into an agreement with Moreau
whereby Moreau was to transfer to him the property in ques-
tion. This was not carried out, but the negotiations resulted i n
Moreau being of opinion that Hogg had taken the property over .
In August, 1917, Ilogg assigned to his three sons, the plaintiffs ,
all moneys due under the agreement .

Gillespie, for plaintiffs .
J. H. Senkler, K.C., for defendant .
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Monnlsox, J . : This is an action for specific performance of
an agreement for sale made between James Hogg, father of th e
plaintiffs, and now deceased, and the defendant, dated the 18t h
of May, 1911 . The sons have now changed their name from
Hogg to Hoag. The property consists of a lot in Vancouver
District . On the 14th of May, 1912, the defendant resold this
lot to one Emile Moreau, assigning to him the above agreement ,
whereby the said Moreau agreed to assume the covenants
therein. On the next day James Hogg called on the defendant ,
when he was told by the defendant that he had sold to Moreau ,
and what amount had been paid to him, and told James Hogg
that he could now pay him whatever was up to that time due
under the first agreement, some $800, and that in about si x
months he would have sufficient to settle with him. In six
months James Hogg called on the defendant, who said he ha d
got $1,450, which was all that was coming to him—the defend-
ant. That as he had assigned to Moreau he, James Hogg ,
would have in future to look to Moreau . James Hogg agreed.

In the meantime Moreau (who was called as a witness by th e
plaintiffs) had been dealing with James Hogg, paying hi m
interest, and he also paid water rates and insurance until 1914 .
He also gave James Hogg an order to collect rent . Moreau, in
his evidence, states that he thought he was turning over th e
property to James Hogg, and as he was going away, he did no t
want to bother any more with the matter . He also states that
he thought he had given James Hogg a quit claim. What he
really did was to write stating he would do so. He was quite
willing that James Hogg should sell the lot . He did not have
any communication or dealings with the defendant during thi s
time. After Moreau gave James Hogg the order to collect rent ,
he had nothing more to do with it, and James Hogg looke d
after it altogether . Moreau thought he had got rid of th e
property, and says he would have signed any necessary document
for that purpose. He says he knew James Hogg had taken pos-
session .

Resuming the narrative as to what took place between Jame s
Hogg and the defendant when James Hogg called upon th e
defendant again in six months time from May 15th, 1912, th e
defendant did not hear from nor see James Hogg until May,

MORRISON, J.

191 8

Feb. 19.

COURT OF
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MORRISON, J. 1916, when he called, enquiring for Moreau, who had gone t o

1918

	

live in Alberta . He told the defendant that as Moreau ha d

Feb . 1s .
failed to make his payments, he had taken back the property.
	 He made no demand on the defendant for principal or interest

COURT OF up to the time of his death. On the 13th of August, 1917 ,
APPEAL

James Hogg assigned to the plaintiffs, his sons, the agreement
Nov. 5 . of May 18th, 1911, and the plaintiffs are now seeking specific

HOAG

	

performance thereof. The plaintiffs' counsel takes his stand

KLOEPFER
on the ground that inasmuch as neither the defendant no r
Moreau registered the agreement between them, that therefor e
the defendant is to be held to his original agreement with Jame s
Hogg, there being no estoppel—that there can be no releas e
except under seal .

As to the facts, I find that Moreau meant to transfer to Jame s
Hogg and thought he had done so effectually. I find that Jame s
Hogg dealt with the property on that footing . He took posses-
sion and exercised other acts of ownership. Consistent with
Moreau's evidence on this point is the manner in which Jame s
Hogg dealt with the defendant, as particularly shewn by hi s
books, in which were no records of the defendant's name . I am
not overlooking the fact that entries were made as against th e
property, but not as against or in favour of the defendant. The
defendant, so far as the evidence goes, was unaware of what wa s
happening between Moreau and James Hogg, as well as wha t
James Hogg was doing with the property. In 1914, when

MORRISON, J.
Moreau defaulted in carrying out the terms of his agreement ,
the defendant was not informed, nor was there any deman d
made upon him . It well may be that had the defendant been
given an opportunity then he would have been advised accord-
ingly to protect himself . Both Moreau and the defendant reste d
secure in the belief that James Nogg had taken back th e
property as alleged, and I find that James Hogg so dealt with it,
and therefore made his election of remedies.

Paraphrasing the language of Duff, J . in Bark-P+ ong v.

Cooper (1913), 49 S .C.R. 14 at p. 23 ; 5 W.W.R. 633 at pp .
638-9 : There has been such a change of position as makes i t
inequitable to require the defendant to carry out the contract .
Delay has been of such a character as to justify the inferenc e
that the plaintiffs intended to abandon their rights under the
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contract as against the defendant and his assigns. The relation aloRRisON, J .
of the parties, plaintiffs and James Hogg, and their knowledge

	

191 8

of their father's affairs, justify me in saying that this was in Feb . 19 .

reality a transaction inter partes, and, assuming they have a
status to sue at all, they are esto ed . The action is, therefore

	

APPR
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COURT
, APPEAL

dismissed .

	

—
Nov . 5 .

From this decision the plaintiffs appealed . The appeal was
argued at Victoria on the 10th of June, 1918, before MAC-
DONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIPS and EBERTS ,
JJ.A.

Gillespie, for appellants, moved to add in evidence four docu-
ments that were put in at the trial, but were not marked as
exhibits, the registrar's clerk having taken them away .

[MACDONALD, C .J .A . : You must tender them in evidence
and see that they are marked exhibits . ]

He referred to In re Trimble (1885), 1 B.C. (Pt . II.) 321 ;
In re Shotbolt (1888), ib . 337.

Per curiam : The application is acceeded to upon payment o f
costs.

Gillespie, on the merits : In the case of novation the three
parties must agree, and the evidence of Moreau does not sup -
port this. The fact of there having been dealings between Hog g
and Moreau does not release Kloepfer : see Clergue v. Vivian &

Co . (1909), 41 S .C.R. 607 ; Forster v. Ivey (1901), 2 O.L.R .
480 ; Aldous v. Hicks (1891), 21 Ont . 95 ; McCuaig v . Barber

(1898), 29 S .C.R. 126 .
J. H. Senkler, K .C., for respondent : There are three ground s

upon which the judgment below should be sustained : (1)
Novation ; (2) estoppel ; and (3) election of remedies. The
question of novation is one of fact, and the learned judge below
having found on the evidence that Hogg had accepted Moreau' s
covenant for that of the defendant, his finding should not be
disturbed. After Moreau went into possession in May, 1912 ,
Kloepfer was never again consulted : see Cornell v. Hourigan

(1903), 2 O.W.R. 510 . The evidence is in equity ample to
sustain the contention that there was a release agreed to and
acted upon by the parties. Hogg told Kloepfer he had taken

HOAG
V .

KLOEPFER

Argument
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MORRrsON, J . the property over . This act relieved Kloepfer : see Halsbury' s
1918

	

Laws of England, Vol . 7, p . 506, par . 1027 .
F e b . 19 .

	

Gillespie, in reply .
Car. adv. vult .

5th November, 1918 .

Nov. 5,

	

MACDONALD, C.J.A. : The facts of this case can, in my
opinion, lead to but one conclusion, namely, that there was a
novation . Moreau was accepted as debtor in the place of th e
defendant, and defendant was released .

The appeal should, therefore, be dismissed .

MARTIN, J .A . : In my opinion the learned judge below has
reached the right conclusion, and, therefore, the appeal shoul d
be dismissed . The evidence of Moreau, Kloepfer and Evans
establishes a novation.

GALLI JIm, J .A . : While I do not think the evidence as to th e
verbal agreement to accept Moreau as the debtor of James Ilog g
in the place of Kloepfer is in itself conclusive, it is, when take n
in conjunction with the acts of Hogg himself subsequently to
the 15th of May, 1912, sufficient to establish a novation . On
that date Kloepfer had paid Hogg all that was due for principa l
and interest up to that time, leaving a balance of principal o f
$7,750, payable on the 18th of May, 1916 . Kloepfer alleges
that on the 15th of May, 1912, he informed Hogg that he ha d
assigned his agreement to one Moreau, and that _Moreau ha d
undertaken to pay the balance due Hogg, and Hogg agreed t o
accept Moreau, and some six months later Hogg informed
Kloepfer that he was looking to Moreau to pay . As I have
before said, this evidence lacks definiteness, and is in itsel f
insufficient to establish a novation. After the last-mentione d
date, the evidence is that no demand was ever made upo n
Kloepfer either by Ilogg or by anyone on his behalf until th e
notice served upon him, dated 1st September, 1917. In the
meantime -Moreau had made the three half-yearly payments of
interest to Hogg on the 16th of November, 1912, the 14th of
May, 1913, and the 18th of November, 1913, and had pai d
insurance and water rates of the property up to 1914. Subse-
quently to that no further payments of any kind were made, an d

COURT OF
APPEAL

IIOAG

V .
IiLOEPFER

MARTIN ,

J .A.

GALLIIHER,
J .A.
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Moreau had given Hogg authority to collect and appropriate the MoRRlsorr, J.

rents of the property, which Hogg did. We thus find that a

	

191 8

period of almost four years transpired after the last payment of
Feb. 19 .

interest, and a period of one year and three months after the
balance of the principal became due, without any demand what- COURT OF

APPEAL
soever having been made upon Kloepfer . Moreover, durin g
this period we find Hogg and Moreau corresponding with a view Nov . 5 .

to Hogg taking back the property, taking a quit-claim deed HOAG

from Moreau, and allowing Moreau $5,000. This was never
KLO~.

really done, although Moreau says he was under the impressio n
he had given the deed, but he was always willing to do so, a s
circumstances were such that he could not make the payments .
I think when we consider all these facts in connection with th e
evidence as to the agreement Kloepfer has mad out his case CALLIHER,

J.A.
and that a verbal agreement to accept Moreau and releas e
Kloepfer was entered into. The present plaintiffs are the sons
and assignees of James Hogg (who is now deceased), and thei r
rights can be no greater than would be those of James Hog g
were he the plaintiff.

The appeal should be dismissed .

MCPIIILLIPS, J.A . : With great respect to the learned tria l
judge, f am entirely unable to accede to the view at which h e
arrived, namely, that the appellants are not entitled to succeed
in the action, it being one for moneys due and payable under a n
agreement for sale of land . It is, though, with great regre t
that I feel impelled to disagree with the learned judge in that ,
upon the special facts and circumstances of this case, much ca n
be said indicative of James Hogg's (the appellants are the sue-

sloPHILLIPS ,

cessors in title to the land from James Hogg by deed, and the

	

J .A .
agreement for sale of the land was also specifically assigned to
the appellants by James Hogg, and all the moneys due and pay -
able thereunder) intention to look to one Moreau, to whom th e
respondent had assigned the agreement for sale, and had entere d
into an agreement for sale of the land as well . The agreement
for sale was entered into by James Hogg on the 18th of May,
1911 (since deceased, being the father of the appellants), and the
agreement was, shortly before the death of James Hogg, namely ,
on the 13th of August, 1917, assigned to the appellants, and h e
also conveyed the land set forth in the agreement to the appel-
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nsoRRiso v, J . lants, and the appellants are the owners of the land in fee simpl e
1918

	

by indefeasible title of date the 13th of September, 1917, sub -

Feb. 19 . ject to three charges thereon, viz . : the agreement for sale ,
	 James Hogg to the respondent ; the further agreement for sale ,

COURT of the respondent to Moreau ; and the assignment of the respond-
APPEAL

Nov . 5 . of the land upon the sale by James Hogg to the respondent wa s
HOAG

	

in amount $9,750. The respondent paid $2,000 thereon, bu t
v .

KLOFEx
nothing more save $628 .70, being interest up to the 18th of
May, 1912 . The respondent entered into the agreement fo r
sale of the land to , Moreau on the 14th of May, 1912, and the
assignment of the agreement for sale of the land held by hi m
from James Hogg on the 12th of November, 1912, and afte r
the 18th of May, 1912, made no further payments to Jame s
Hogg nor any payments to the appellants . Moreau paid to Jame s
Hogg $642 on account of interest, and on the 9th of March ,
1915, gave an order to James Hogg for the payment of rent of
the premises. In the interim of time Moreau was in possessio n
of the premises. James Hogg and the appellants, respectively ,
received the rents up to January, 1918, some $471 . The
respondent was sent a notice of the assignment of the moneys
due under the agreement for sale, James Hogg to the appel-
lants, under date the 1st of September, 1917, and demand wa s
made for the moneys still remaining due and payable . The

McPg~Lrns, appellants were exercising rights of ownership over the land, a s
we have seen, anti were in receipt of the rents, which continue d
to be the position of matters up to the time of the trial of the
action. It is an admitted fact that no release of any kind wa s
given to the respondent, nor even was it verbally agreed tha t
James Hogg, or the appellants, should look to Moreau only for
payment. It is true that the respondent said he so understoo d
matters as between James Hogg and himself, but there is n o
corroboration of this of any nature or kind .

The closest case to the particular facts that I have been abl e
to find to the present case is Cornell v . Fiouriigan (1903), 2
O.N.R. 4. There this was said (p . 5) :

" `If you will take him so as to have no more claim on me, I will sell,'"

and this statement was confirmed . Mr. Justice Britton, in hi s
judgment at p. 6 said :

ent 's right to purchase from James Hogg . The purchase price
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"I find that there was not in this case a novation, that is to say, there MORRISON, J .

was not an arrangement by which the old liability on the covenant of

	

—
defendants should be released by J . M. Lottridge, the then holder of the

	

191 8

mortgage, and an entirely new agreement and liability entered into on the Feb . 19 .
part of Frank Howes to J. M. Lottridge in substitution of the Hourigan
covenant."

	

COURT

	

OF
APPEA L

The case was then carried to appeal and came before th e
Divisional Court, and in the report on appeal, in the same Nov . 5 .
volume of the Ontario Weekly Reporter at p . 510, we read :

	

HOAG

"The Court (Boyd, C ., Ferguson, J ., MacMahon, J .) held that in equity

	

v.

the evidence was ample to sustain the contention that there was a release 1{LOEPFER

agreed upon and acted on by both parties—in relinquishing and in acquir-
ing the property—which precluded the legal enforcement of the covenant ,
because of the countervailing equities based upon this sufficiently prove d
arrangement. Yeomans v . Williams [ (1865) ], L .R . 1 Eq. 184, referred to .
Appeal allowed with costs and action dismissed with costs . "

I cannot come to the conclusion, upon the facts of the presen t
case though, that that which took place amounted to a release .
It is true negotiations took place between James Hogg an d
Moreau, directed to Moreau, giving a conveyance of the land to
James Hogg, and James Hogg was agreeable to take a convey-
ance, but it was never carried through, and we see that in th e
books of the Land Registry office the respondent is the holde r
of a charge on the land ; so also is Moreau, that being th e
present state of title, and the appellants, to have complete title ,
must have these charges removed . However, there is no evi -
dence (in fact, it is to the contrary) that the appellants would McPHILLIPS ,

J .A.agree to this disposition of the matter. The appellants insis t
upon the liability of the respondent to them, and I cannot see
how their contention can be overborne, notwithstanding all tha t
has taken place and the very considerable lapse of time.
Unquestionably the respondent honestly believed he was released ,
but unfortunately he did not effectually establish that which,
even in equity, is necessary to bring about a release . Here the
appellants have in no way dealt with the land so as to prejudic e
the respondent in any way. A good title is shewn—an inde-
feasible title (see Newberry v . Langan (1912), 47 S .C.R. 114 ,
Duff, J . at pp. 125-6) .

In my opinion, the case which is conclusive of this appeal in
favour of the appellants is Wilson v. The Land Security Com-
pany (1896), 26 S .C.R. 149, and the present case is not incom -
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moRRISON, J . moded in any way, as that was, by reason of the release of portion s

	

1918

	

of the land . Here the land stands intact with an indefeasibl e

Feb . 19 .
title, the appellants being able to give title in the most com -
plete way. Any charges that exist upon the land arise only by

COURT OF the action of the respondent in registering the agreement o f
APPEA L
-- sale to himself and the giving of the agreement of sale to

Nov. 5 . Moreau, and the assignment of the agreement of sale, James

HoAG Hogg to himself. I would refer to the judgment of Gwynne, J .

	

v .

	

at pp. 153-4, and also to the judgment of King, J . at pp. 154-6 .
K LOEPFER

I do not consider it necessary to deal with any furthe r
authorities upon the point . The law is stated most succinctly
by the learned judges of the Supreme Court of Canada . The

MCPHILLIPS, dealings of James Hogg and the appellants with the land hav e
J .A .

not brought about any prejudice ; the rents and profits are
being accounted for ; taxes have been paid, and the property
preserved from sale for taxes ; the respondent is able "to ge t
the land as it was agreed to be given" : per King, J. at p. 156 .

It follow that, in my opinion, the appeal should succeed .

	

ESERTs .

	

rs, J .A.. would dismiss the appeal .

Appeal dismissed, ]iePhillips, J.A . dissenting .

Solicitor for appellants : W. D. Gillespie .

Solicitor for respondent : .T . H. Senlrler .
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THE KOMNICK SYSTEM SANDSTONE BRIC K
MACHINERY COMPANY, LIMITED v. THE B.C.

PRESSED BRICK COMPANY, LIMITED .

COURT OF
APPEA L

191 8

Nov. 5 .
Contract—Brick-making plant—Sale and installation—Certain capacity

required—Test .

	

KOMNICK

Company—Action—Status—Appeal—Re-hearing—B .C. Stats. 1917, Cap . SYSTEM

10, Sec . 2(3) .

	

SANDSTON E

BRICK
MACHINERY

A contract for the sale and installation of a brick-making plant provided

	

Co .
that the final payments therefor should be made within certain periods

	

v.
after the plant was completed and had been demonstrated to be of a

	

B .C .

capacity of 17,000 good merchantable bricks in 10 hours or 34,000
PRESSEn

BRZCK Co .
merchantable bricks in a day of 20 hours. It appeared from th e
evidence that the presses have to be worked six or seven hours t o
produce the necessary quantity of unbaked bricks to fill the retort i n
which they are hardened by steam, so that when the plant is started
the hardening section of it must remain idle for six or -ecru hours .
An action for the balance of the purchase price was disini<e1 on th e
ground that it had not been demonstrated the plant v s of th e
required capacity .

Held, on appeal, reversing the judgment of CLEMENT, J. (MARTIN, J .A .

dissenting), that in making a test of the cip`zcity of the plant allow-
ance must be made for the initial time required to produce the neces-
sary quantity of unbaked bricks to fill the retort and that the tim e
for the test should then start when both sections of the plant are
working continuously .

APPEAL by plaintiff from the decision of CLEMENT, J . ,

of the 22nd of March, 1911, in an action for the balance du e
under a contract for the sale and installation of a plant for the
manufacture of sandstone brick . The plaintiff, a company
incorporated in Ontario, entered into a contract with the
defendant for the sale of a brick-making plant, to be erected and

Statement
installed by the plaintiff at Steveston, British Columbia . The
contract price was $45,000, payable in instalments, $10,09 0
forthwith, $10,000 on the plant being ready for shipment, an d
two payments of $12,500 each in 60 and 90 days respectivel y
after the plant .was installed and demonstrated to be of a speci-
fied capacity. The plaintiff Company was not licensed to d o
business in British Columbia until after the plant had been
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installed, said Company taking out a licence on the 13th o f
September, 1909, in compliance with the provisions of the Com-
panies Act, R.S .B.C. 1897, Cap. 44, Sec . 123, and on the 24th
of the same month this action was brought for the recovery of
the unpaid balance of the purchase price, being the sum o f
$22,500, and for a declaration that the plaintiff is entitled to a
lien on the machinery until payment of said balance, and fo r
an injunction. On the 22nd of March, 1911, CLEMENT, J .

dismissed the action on the ground that on the evidence the
plaintiff had not shewn that it had complied with the terms of
the contract . The appeal ((1912), 17 B.C. 454) was dis-
missed (MACDONALD, C.J.A. dissenting), on the ground that
the plaintiff, being a foreign company and unlicensed, in enter-
ing into and carrying out its contract, was carrying on busines s
in the Province in contravention of the Companies Ac t
(R.S.B.C. 1897, Cap. 44, See. 123) . MACDONALD, C.J.A.
held that in view of the provisions of the Companies Act (B .C .
Stats. 1910, Cap. 7, Sec. 166), the action was maintainable,
and that on the merits the plaintiff was entitled to succeed . Sec-
tion 166 was altered by the revision of 1911 (Cap . 39, Sec.
168), but this change did not take place until after the trial o f
the action. The Judicial Committee of the Privy Council i n
the case of John Deere Plow Company, Limited v. Wharton

(1915), A.C. 330, held that Part VI. (sections 139-173) of the
Companies Act (R.S.B .C. 1911, Cap. 39) was ultra vires of the
Provincial Legislature, and in 1917 the Provincial Legislature
repealed sections 168 and 169 of the Companies Act and sub-
stituted therefor section 2 of the Companies Act Amendment
Act, 1917, subsection (3) thereof being as follows :

"(3) where an action, suit, or other proceeding has been dismissed or
otherwise decided against an extra-provincial company on the ground tha t
any act or transaction of such company was invalid or prohibited by reason
of such company not having been licensed or registered pursuant to this
or some former Act, the company may, if it is licensed or registered a s
required by this Act and upon such terms as to costs as the Court may
order, maintain anew such action, suit, or other proceeding as if n o
judgment had therein been rendered or entered ."

upon the passing of this .\et the plaintiff applied to the Cour t
' Appeai to re-( Id{ r its appeal .

	

The application was hear d
„u the q' e i fi

	

Nov ember . 1917, by MARTIN, GALLIIfER and
tic Patr.laf s . J,1 .

	

and was dismissed .

	

This decision wa s

COURT OF
APPEAL

191 8

Nov . 5 .

KOMNICK
SYSTE M

SANDSTONE
BRICK

MACHINERY

CO .

V .
B .C .

PRESSED
BRICK CO .

Statement
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on appealato, the Supreme Court of Canada (1918), 56 corm of

when it was decided that the expression "maintain
.,anew," in a ease where an appeal has . been ,dismissed, : not on 191 5

the merits., . but because of 'the lack of alicence, means that the Nov. .5 .

Court of Appeal

	

should hear the appeal as if its previous Iiom3,Icr
decision had-never been rendered .

	

SYSTEM

The appeal was. argued - at Victoria on the 24th of June, 1918, BRIC K
S` BRICK E

before AIA.CDO\ALD,

	

A1Arc.r1 and EuEiTS, MA . ~1 ,<iicxLr~Y
Co .

v .

	

IIcPI,illips, K .C., for appellant : This appeal is founded on

	

11 .C .
PREEDthe decision of the Supreme Court, on appeal from the decision 13,rrcr Co .

of this Court, on an application to re-enter the appeal on the
-=list for re-hearing. Under the Companies Act Amendmen t
Act, 1917 (B .C . Stats . 1911, Cap. 10, See . 2 (3)) we have a

ht to maintain anew our action as if no judgment had bee n
pr, iously rendered . The former judgment will . be found in
(1912), 17 B .C. 454. A.t page 459 the question of the merits

Ar g umen t
is dealt with by the Chief Justice, who f n.ds in our favour .

	

b
There were three tests and what trouble they had was due t o
their using wet sand .

Armour°, for respondent : They were to produce a certai n
number of bricks per day, and they were to be merchantabl e
bricks under the contract . The tests were illusory and colour -
able and were not real tests at all . Extra time should not b e
allowed for baking. The whole process should have been done
in the time specified ., including the baking .

McPhillips, in reply .
Cur. adv . z

5th November, 1918 .

A1e(DoNALn, C.J.A . : This action was brought in 1910, and
dismissed .

	

On appeal to tl :i . Court the question of the
plaintiff's status tv LAug the having regard to the .fact
that plaintiff had failed to take out the licence required by the
Cotul anies Act, was raised, whereupon the. majority of th e
Court. sustained the defendande contention that the . plaintif f
had . no such status, and . di- ni p-eel the appeal on that ground .
From this decision I dissented, and hence was obliged to con-
sider the appeal on the merits, which 1 found in plaintiff ' s
favour.

13

MACDONALD ,

C.J .A .
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By an Act passed in 1917, the Legislature amended the la w
APPEAL

applicable to the case, and as the result of that legislation, and
1918 the interpretation put on it by the Supreme Court of Canada

Nov .5 . in its recent decision in this case ((1918), 56 S .C.R. 539), the

KOMNICK appeal was brought on before us this day for re-hearing on th e
SYSTEM merits . My view of the evidence has not been affected by th e

SANDSTONE present argument, and hence I would allow the appeal for th eBRIC K
MACHINERY reasons I then gave, and which are reported in (1912), 17 B .C .

Co .v .

	

454 .v .
B .C.

BRZESSED . MARTIN, J .A . : I find myself unable to take the view tha t
the learned trial judge reached a wrong conclusion when h e
found that the "plant" had not "been demonstrated to be of th e
capacity" stipulated by the contract. Quite apart from th e
vexed question as to whether or no the plaintiff Company i s
entitled to the benefit of the considerable preliminary perio d
of about seven hours (nearly a whole, and now general workin g
day of eight hours) for "cooking" the moulded sand form s
(not by any means "bricks" in the proper and legal sense of the
word), there is the further very important evidence about th e

MARTIN, "incapacity" of the engine, a vital part of the plant, and I hav e
J .A . no doubt the learned judge had that in mind when he wa s

referring to the failure of the demonstration . He was quite
justified in giving credit to the evidence of, e .g., Gallagher and
King, the engineer, on that point, who depose to the plaintiff ' s
admission of failure and the manner in which the test was
"struggled through " by an inefficient engine, and as I mus t
assume he did so, I can see no justification for interfering with
his judgment .

The appeal, therefore, should be dismissed .

T.BIERTS, J.A. agreed with the Chief Justice in allowing th e
EBERTS, J.A .

Appeal allowed, Martin, J .A . dissenting .

Solicitors for appellant : McPhillips cC Smith .

Solicitors for respondent : Davis, Marshall, Macneill di Pugh .

appeal .
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GORGNIGIANI v. WELCH .

Arbitration—Workmen's Compensation Act—Award—Lump sum—Validity

of—Doctor's instructions not followed—Right to compensation subse-

quently thereto—Rehearing by reason of fresh evidence—Proof o f

reasonable diligence—R .S .B.C. 1911, Caps . 244 and 11, Secs . 13 and 14 .

Where an applicant for compensation neglects to follow the instructions o f
his medical adviser, which, if followed, would have effected a cure, he
is not entitled to compensation beyond the time when such cure would
reasonably have been effected (Per MARTIN and GALLIJER, JJ.A .) .

An award of a certain sum under the Workmen's Compensation Act is no t
invalid if it is the result of the addition of the several sums of a
weekly allowance .

An award will not be re-opened because of the discovery of fresh evidenc e
unless it is sheen that prior to the award there was reasonable dili -
gence on the part of the applicant to discover such evidence .

Per MCPHILLIPS and EBERTS, JJ.A . : The award is bad on its face :
it should be set aside and remitted back to the arbitrator to procee d
de novo under the provisions of the Workmen's Compensation Act .The Court being equally divided, the appeal was dismissed .

A PPEAL from an order of 1VIoRRisoN, J . of the 26th o f
November, 1917, dismissing an application to set aside an
award of McINNES, Co. J. of the 6th of January, 1915, under
the Workmen's Compensation Act . The plaintiff was a work-
man in the employ of the defendant . On the 10th of August ,
1914, while so employed, he was struck on the shoulder by a
log, and owing to injuries resulting therefrom he was taken t o
the hospital at Newport, B.C., where he received treatment for
five weeks. After leaving this hospital he went to Vancouver, Statemen t

where he received further treatment from two doctors assigne d
to him by the defendant, for three weeks, (luring which period a
request was made by his solicitor for an arbitration under th e
Workmen's Compensation Act . The defendant paid into Court
$97.50 as compensation in full for the injuries sustained, an d
the arbitrator found that this sum was sufficient compensation .
The plaintiff appealed to a judge of the Supreme Court on the
grounds that the arbitrator wrongly assumed that he was com-
pletely or almost completely cured, and that he should have pro-

1D5

COURT OF
APPEA L

1.91 8

Nov . 5 .

GORGNI-
GIANI

V.
WELCH
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J ., from whose decision the plaintiff appealed .

The appeal was argued at Vancouver on. the 22nd of May ,

1918, before MArur, x, GALLTuEr, CPHILI IPS and knurls ,

J .a .A .

Goodstone, for appellant, moved to be allowed to adduce fur-

ther evidence.

GibsoJi, for respondent, objected. to an affidavit being read, a

dopy of which had not been served with the notice of motion and

was only handed to him on the day before the hearing .

Per (111 i+t nl : The affidavit will be allowed to be read .

Goodstone : The evidence of the condition of this man dur-

ing the trial and after should be allowed in .

ee curiani : Motion refused, as there was no alb' : tion of

due diligence being exercised in attempting to get the evidenc e

before the Court below .

Goodstoa . on the. merits : under section 2 of Schedule 1 o f

the Workmelds Compensation Act, compensation should be pro-

vided during the man's incapacity . "There is no power in the

arbitrator to fix a lump sum . He can only decide on the amount

of weekly payments under the Act : see Rules 34 and 36 of the

Compensation Rules ; Powe ll v . Crow's . Nest Pass Coal Co .

(1916), 22 Rt ." . 514 . The case is one that should be sent back

to the arbitrator under section 1.3 of the Arbitration Act : see

llalsbury's laws of England. Vol . 1., p . 477, par . 994 ; Disourdi

v. Sulliv,u, Group Mining Co . (1909), 14 B.C. 241 ; ifasanta

v. Pacific Py. Co . (1.911), 16 P.C . 304. The award

is ,,pen to e view on the ground of new evidence : see Russell on

Arbitration, 9th Ed., 291 and 372 ; In re Keighley, Maxsted

106

coLrror vided for further weekly payments until such time as he wa s
APPEAL

cured ; also that since the award material evidence had been

	

tots

	

discovered shewing that the injury continued and developed

	

Nov . 5 •

	

into further disttbilitywhich, had the arbitrator been aware of ,

	

ttoiu,

	

r

	

would have affected his decision .

	

LIe claimed that after the

	

C'1-1\Z

	

award the pain and disability of his arm continued and he wen t

\V

1?.
cti to the Vancouver General Hospital, where he remained eleve n

months, further complications having arisen in the way o f

tubercular inflammation, and operations were performed in

atu :pting to effect a cure . The appeal was dismissed by Mon -
Statement
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d Co . and Durant & Co . (1893), 1 Q .B. 405 at p . 110 ; 'Sprague

v. Allen and Sons (1899), 15 T .L.R. 150 ; Burnand v. Wain-

wright (1850), 1 L .M. & P . 455 . As to calculation being one
of surmise, this cannot be done : see Fortin v . Burge (1836), 4
A. & E . 973 . As to effect of a mistake apparent on the face o f
the anAard see Gaby v . Wilts Canal Company (1815), 3 M. & S .

580 ; Sharman v . Bell (1816), 5 M. & S. 504.

Gibson, for respondent : The Supreme Court Milts appl y
under rule 81 of the Workmen's Compensation Rules : Russell
on Arbitration., 9th Ed., 377 . The award has the seal of the
County Court . The grounds for setting aside an award ar e
set out in section 14 of the Arbitration Act. Evidence of a
state of facts which have arisen after the award is not admis-
sible : Halsbury's Laws of England, Vol. 10, p . 309. As to
the finality of the award see Nicholson v. Piper (1907), A.C.
215 ; Taylor v. London and North Western Railway (1912) ,

A.C. 242 ; Green v. Cammell, Laird di Co., Limited (1913), 3

K.B. 665 . Further evidence of a state of facts existing at th e
time of the award cannot be admitted except in exceptional cir-
cumstances : see Brown v. B.C. Electric Ry. Co. (1910), 1 5
B.C . 350 ; Shedden v . Patrick and the Attorney-Genera l

(1869), L.R. 1 H.L. (Sc.) 470 ; Nash v. Rochford Rural

Council (1917), 1 K.B. 384 ; Marino v . Sproat (,1902), 9 B.C .
335 ; Young v. Kershaw; Burton v . Kershaw (1899), 81 L.T.
531 . They must shew (1) they had used due diligence ; (2)

that the evidence was not obtained owing to mistake, surpris e
or fraud ; and (3) such evidence must be conclusive .

Goodstone, in reply : The seal was affixed by the registrar
and not by the judge.

Cur. adv. vult .

5th November, 1918 .

MARTIN, J .A . : With respect to the objection taken to the
form of the award of January 6th, 1915, made by the learne d
arbitrator for $97.50 as being a lump sum instead of so muc h
per week, it is clear, and it was not disputed before us, tha t
this amount is simply the total result of his addition of severa l
sums computed on a basis of an allowance of 12 weeks at
$8.12/—$97.50, up to November 16th, 1914, from August

COURT 4E .
APPEAL

191 8

Nov . 5 .

Goaaxi
GIANI

V.
WELCH

Argument

MARTIN ,
J .A .
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24th, when compensation would begin under the Act (o n
November 20th the respondent had paid into Court $97 .50) ;
and I entertain no doubt about the propriety of dealing with th e
matter as was done by him in such circumstances. He had
obviously, as the language he uses in his award shews, no inten-
tion of awarding 'a lump sum as such, but simply announce d
the result of so much arithmetic up to a certain date, based upo n
a sum paid into Court to cover so many weeks. That he did
not, and did not intend to, award a lump sum is "the natura l
implication of his adjudication, " as Lord Shaw puts it in
Taylor v. London and North Western Railway (1912), A.C .
242 ; 81 L.J., K.B. 541. The learned arbitrator clearly took
the view on the medical evidence, as he was entitled to (becaus e
he is "the sovereign judge of fact," as he is described by Lord
Justice Phillimore in the instructive case of Leverington v. A .

Dodman & Co., Limited (1916), 1 K.B. 964 ; 85 L.J., K.B .
832 at p . 835), that the applicant had disentitled himself t o
any further compensation by deliberately neglecting to take th e
exercises prescribed for him, which would have effected a cur e
"long" before the date of the award (January 6th, 1915) .
Now, if there is a cure "beyond" reasonable probability o f
"recurrence," the arbitrator can award nothing beyond the date
of it, because "cure" and "incapacity" cannot co-exist, and th e
applicant who is cured and the applicant who refuses to be cure d
are on the same legal footing . The Leverington case, supra ,
lays it down that if there has been a cure, the arbitrator mus t
not even make a suspensory order in the attempt to keep th e
award open. But if any objection could be sustainable i n
point of form, then I adopt the language of Earl Loreburn ,
L.C. in Taylor v. London and North Western Railway, supra .
at p. 245 ((1912), A.C.) :

"Tt seems hardly worth while to refer this case back to the County Court
judge in order that he may put his decision in a strict form, because ther e
is no doubt about the substance of his decision . But if the appellan t
desires it .I think this ought to be done . It ought, not, however, to affect
the costs, being merely a formal point . "

It was decided in Mountain v . Parr (1899), 1 Q .B. 805 ; 6 8
L.J., Q.B. 447, that the arbitrator has no power to grant a ne w
trial, and we have not to deal with an application to review th e
award under paragraph 9 of the first schedule, because it is
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necessary to make a distinct and substantive application there -
under, as it is a fresh arbitration proceeding (Ruegg on
Employers' Liability and Workmen's Compensation, 8th Ed . ,
629 ; Watts v . Logan & Hemingway (1914), 7 B .W.C.C. 82) ,
and none has been made, nor was any point raised on that clause
below, so it could not be raised before us : Ruegg, supra, 660 ;
Stevens v. Thorne & Co. (1916), 2 K.B. 69 ; 85 L.J., K.B.
841. If the applicant were dissatisfied with the action of th e
learned arbitrator in the case at bar, he should have asked hi m
to submit a question of law to a judge of the Supreme Court ,
for there is no appeal on fact : Lee v. Crow's Nest (1905), 1 1
B.C. 323 ; Basanta v. Canadian Pacific Ry. Co. (1911) ,
16 B.C. 304 ; 18 W.L.R. 353 ; In re Lewis and Grand Trunk

Railway Co. (1913), 18 B.C. 329 ;; 4 W.W.R. 1246 ; 25 W.L.R.
118 ; and Cozoff v. Welch (1914), 20 B .C . 552 ; 7 W.W.R .
531 ; 29 W.L.R. 774. It should be noted that there is a wider
appeal under the English amended Act than there is here :
Ruegg, supra, at p. 657, but it is not profitable to pursue these
questions further, because it is probable that this will be th e
last case in this Province under the Act owing to changes in th e
law.

The only other point that deserves notice is the contentio n
that the award can be opened because of a state of facts whic h
arose after the adjudication . What the appellant relies on is
the discovery of fresh evidence by a doctor on November 24th ,
nearly a year after the award, as the result of an X-ray picture
then taken. When the applicant was proving his case befor e
the arbitrator on the said January 6th, one of the medical wit-
nesses stated that he had examined him on September 30th ,
1914, and "exercise" of the shoulder was "all that was necessar y
to effect a complete recovery in a few weeks ." Another sai d
that he had also examined him on the same day, and "I sa w
applicant subsequently every other day up to November 18th
and urged him always to exercise his shoulder ; applicant woul d
have been well long ago if he had exercised his shoulder ." It
is not stated whether X-ray pictures were or were not taken o n
these examinations, but if not, no explanation is given why suc h
an ordinary precaution was not taken advantage of so as t o
obtain the most reliable information . In any event, therefore,
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it eanilot be said that reasonable diligence has been shdwti' on the '
part of the applicant, .ti=hith would be 'essential in an effort to
open up the award just as it would be in an ordinary action :

Nov . 5 . see Marino v. Sproat (1902), . 9 B .C. 335 ;

	

1 M.M .C. 481 ;

GGRGNI- '
GIA\I

Woodford v . Henderson (1910), 15 B.C. 495 ; 15 W.L.R. 633 ;
Brown v. B.C. Electric By. Co . (1910), 15 B.C. 350 ;

	

14
V .

WELCH W.L.R . 459 ;

	

Young v . Kershaw (1899), 81 L.T. 531 ;

	

and
Nash v. Rochford Urban Council (1916), 86 L.J., K.B. 370 ;
(1917) . 1 K.B. 384 ; J. A. i{fcllwee & Sons v. Foley Bros.

(1917), 24 B.C. 532 ; (1918), 1 W.W.R. 222. The appellan t
relies on Burnand v . Wainwright (1850), i L.M. & P. 455; 19
L.J., Q.B. 423, which was the strange ease of the discovery b y
the defendant, after the arbitration, amongst the papers of th e
plaintiff's wife after she had left him, of a very material docu-
ment which the defendant had never seen or heard of—so the
lack of reasonable diligence was necessarily excluded and th e
arbitrators were permitted to reopen the matter . That case
was followed by In re Keighley, Neu-sled & Co . and Durant &

Co. (1892), 62 L.J., Q.B. 105 ; (1893), 1 Q.B. 405, wherei n
"further material evidence [had] since been discovered," 410—
no question arose, as herein, on the lack of reasonable diligence ,
the point not being raised, presumably because there was no lac k
of it . Sprague v. Allen and Sons (1899), 15 T .L.R. 150, was
a case of clear mistake of calculation, and the point of due dili-
gence was not raised .

But it was raised in Eardley v. Otley (1818), 2 Chit. 42 (23
R.R. 740) on a rule nisi to open an award "on an affidavit tha t
the party had procured new evidence since the reference," an d
his counsel asked to make the rule absolute because "the evi-
dence was not discovered till after the award was made," bu t
the judges refused to do so, saying :

"Abbott, J . : That is not sufficient ; you must shew by affidavit what it
was, as in the case of a new trial on the same ground, that there was some
surprise, and that it was not such evidence as a reasonable man migh t
anticipate. "

"Bayley, J . : That is not sufficient . The affidavit should go further, and
shew that it was such evidence as a reasonable diligence could not hav e
obtained . "

This salutary rule is that which obtains in the case o f
ordinary judgments, and there is no suggestion that the Cour t

19iA .

MARTIN,

J .A .
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should be 'snore '-lai in opening up -awards than judgments :
AI'PE ~ 1 .

indeed the inference is all the other way,because, ` as Lord Jus-

	

—
tice Kay says in In is "Keighley, Maxsted ' s case, supra, 414

	

hat " '
((1893), 1 Q.B.)t

	

Nov. 5 .

"The Courtshave always been exceedingly cautious in dealing with
GORGNI-

awards . Prima facie, an award is final and not subject to appeal ; the

	

GIA

tarbitrator is chosen by the parties who presumably prefer a domestic tri-

	

ti

bunal which is not bound rigidly by the rules of evidence ; and a mistake WELCH

of law or fact is not, per se, a ground for sending back the award of suc h

a tribunal."

In the same case Lord Esher, M .R. says, pp. 410-11, that
"the Court might (though, of course, it would not necessaril y
in every case) remit the matter for reconsideration, " and in the

MARTIN,
case at bar I am of the opinion that in the proper exercise of J .A .

our discretion we ought not to remit it on the ground of lack o f
reasonable diligence alone in the manner already indicated, not
taking into consideration that very serious statement of the
plaintiff's medical witness, already quoted, about the conse-
quences of his neglect to exercise his shoulder .

The appeal, therefore, should be dismissed .

GALLIHER, J .A . : Upon the evidence of Doctors English,
Newcombe and Martin, given at the hearing of the arbitration,

CALLIHER ,
it would appear that the condition which later developed was

	

J .A.

due to the neglect of the applicant to follow instructions .
Tinder such circumstances I do not think that we should

interfere with the decision below.

MCPHILLIPS, J.A. : In my opinion the award should hav e
been set aside, with great respect to Mr . Justice MORRISON, who
came to a contrary opinion . The award of MCINNES, Co . J .
is bad on its face. The learned arbitrator under the Workmen' s
Compensation Act was required to fix the amount of the weekly McPHILLIrs ,

payment ; there was no jurisdiction to fix a lump sum as corn-

	

J .A .

pensation. The weekly payment being fixed, the employer o r
workman may then apply, under paragraph 9 of Schedule 1 o f
the Act, for a review that it be ended, diminished or increased ,
and only after the payment for not less than six months coul d
there be, on the application of the employer, an order made for
the payment of a lump sum (see paragraph 10 of Schedule 1 of

the Act) . The policy of the Act, apparent in its provisions, is
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COURT OF to

	

to the applicant compensation if necessary, preserve

	

yf
quent upon later disability demonstrating itself and possibly

Nov. 5. present case . There was only one way of making a final order,
GoBGNI- and the manner adopted by the learned arbitrator was a course

GIANT

	

adopted without jurisdiction . Nicholson v. Piper (1907), 23
v.

WELCH T.L.R . 620 (a decision under the Imperial Act of 1897, simila r
in terms to the British Columbia Act) is not decisive of the
present case. There a final order was made under paragraph
12 of the English Act, the same as paragraph 9 of the Britis h
Columbia Act . It is in truth an authority in favour of th e
appellant in this appeal. Lord IIalsbury there said :

"It was, moreover, competent for the appellant to appeal against the
form of the order `that the agreement be this day terminated, and that th e
weekly payments . . . . be ended accordingly .'"

If it can be said that the award is to be read in this way ,
which was the contention at this bar of counsel for the respond -
ent, then it was without jurisdiction, and in the present cas e
we have the appellant appealing from the form of the award ,
and he is not in the difficulty the workman was in that case . In
my opinion, the award is wrong in form, and prejudicial t o
the appellant, and if not set aside the appellant will be withou t
further remedy, unless, at least, some expression goes from thi s
Court that the appellant is not concluded and may still proceed .

MCPLIPS, The whole policy of the Workmen's Compensation Act, and i t
is clearly expressed in the statute (First Schedule, Sec . 1, Sub-
see. (b)), is that there shall be a weekly payment (luring th e
incapacity, with this provision only : "Provided that the total
amount paid as compensation for injury causing such total o r
partial incapacity shall not exceed the sum of fifteen hundre d
dollars ." There is no method of bringing the compensation t o
a finality save in accordance with the provisions of the Act, and
the award as made is not in conformity with the provisions o f
the Act to bring about finality, and it would, in my opinion, b e
against natural justice in the carrying out of the provisions o f
the statute to uphold the award as made, with all respect t o
contrary opinion. With deference to the argument of th e
learned counsel for the respondent, I do not read Taylor v. Lon-

don and North Western Railway (1912), A.C. 242, as at al l

1918

	

then indiscoverable injury, as it would appear to be in the
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conclusive against the respondent in the present appeal ; rather COURT OF
APPEAL

is it a decision in favour of the disposition I would make of thi s
appeal . I would refer to the speech of Lord Atkinson, and par- 191 8

ticularly to the form of the order at p . 252, and I would refer Nov . 5 .

to what Lord Shaw of Dunfermline said at pp . 252 and 253 .
G}OSGNI-

Even where jurisdiction existed, as in the Nicholson v . Piper

	

GIAN I

case, (1907), A .C. 215, "the County Court judge may feel bound WELCH

to end the payment, not for ever, but for a time . . . . The
simple course is, according to my view, to make the payment
end until further order."

This case is not one of res judicata, as in Green v. Cammell ,
Laird & Co., Limited (1913), 3 K.B. 665. Here there is an
appeal from the form of the award .

I would, therefore, allow the appeal. The award should b e
set aside and remitted back to the learned arbitrator to pro- MCPHILLIPS ,

ceed de novo under the provisions of the Workmen's Compen-

	

J .A .

sation Act. The Act, although now repealed, is effective still ,
and its provisions may be invoked to assess the compensation to
which the appellant may be held to be entitled, as all right s
stand preserved existent at the time of the repeal . It is
unnecessary to indicate in what way this preservation of rights
exists, and this was not combatted in argument, if the result
of the appeal was that the award should be set aside an d
remitted back for reconsideration to the learned arbitrator .

EnxnTS, J.A. would allow the appeal .

	

EBERTS, J .A .

The Court being equally divided, the appeal

was dismissed.

Solicitor for appellant : A . I . Goo°dstone .
Solicitors for respondent : Bowser, Reid, Wallbridge, Doug-

las ce. Gibson .
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W. L. MAC DOXALD & COMPANY v . C1SI+,T\ ,
AmteAr.

	

---

	

LTM TTED .

	

1915

	

-

	

N-
5

	

Contract Sales agency—Breach by principal—Damages—Period of con -

tract indefinite—Construction—l?easonable time—Loss of profits .

W . L.
5L".' CoNALn The plaintiff a resident of Vancouver and the defendant, an Englis h

	

Co .

	

1nanufacturing company, entered into an arrangement by correspond -
v .

C±St:zN,

	

ence whereby the plaintiff was to be the sole agent of the defendan t

LTD . for the sale of its goods in the four western Canadian Provinces . A
letter from the defendant setting out proposed terms of agreement
after stating the percentage allowed on sales was followed by th e
words "this offer to be firm for one year ." The letter then continued
with advice as to development of sales and wound up with th e
words, "we are willing to give you the agency— as long as you like on
a small minimum turnover ." There was nothing elsewhere in the
correspondence fixing any definite time during which the contract was

to continue . The plaintiff accepted the offer and devoted his time
and attention in developing the agency and incurred considerabl e
expenditure in advertising . The defendant Company repudiated the

contract about four months later . In an action for damages it wa s
held by the trial judge that it was not the intention of the parties t o
limit the contract to one year and as no time was stated a reasonabl e
time should be allowed for the performance of the contract which he
fixed at two years, allowing the plaintiff the profits he reasonably woul d

have made during that period .
Held, on appeal, per MARTIN, GALLIuErt and EnERTS, JJ .A . that the learned

trial judge had reached a right conclusion and the appeal should b e
dismissed .

Per MACDONALD, C.J.A. and MCPHILLIPS, J .A . : That the plaintiff's damages
should be reduced to the sum allowed for one year .

APPEAL by defendant from the decision of MIACDONALD, J.
of the 25th of February, 1918, in an action for specific per -
formance of a contract contained in correspondence between
the parties whereby the plaintiff was appointed by the defend -

Statement
ant its sole agent for the four Western Provinces for the sale o f
a nerve tonic patented under the name of "Sanagen, " for an
injunction, and for damages . The defendant Company, which
manufactured the article in England, entered into correspon -
dence with the plaintiff at Vancouver, with a view to his becom -
ing their sole agent in the Western Provinces, and on the 17th
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of April . 1946; the defendant wrote nstating -Certain . . terms- dn. OOTJRT"OF

sales and stating, "this offer to be firm for one year ." . The
letter then : continued, and wound up with . the words, "we are

	

3-'?18

willing to give you the agency as long as you like on a small . Nov.-5 .

minimum turnover, say $5,000 after first year ." The terms of

	

w L

this letter were accepted by the plaintiff, and he immediately _MAcr•ONALD

devoted the greater portion of his time and energy in promoting
.`

v .
the sale. of "Sanagen," and incurred considerable expense in CASEIN ,

LTD .
advertising. Some time later the defendant Company entere d
into negotiations with a firm in Toronto named "Harold F .
Ritchie \ Co.," and subsequently appointed said firm its 'sole
agents for the whole Dominion for the sale of "Sanagen," and
on the 29th of July, 1.916, by letter, advised the plaintiff tha t
the contract entered into with him was cancelled owing to th e
advantageous terms it was able to make with Ritchie & Co .
P pen the issue of the writ an interim injunction was-granted
at the instance of the plaintiff, and on motion to dismiss th e
interim injunction, an order was made by IICNTER, C.J.I1 .C . ,
on the 7th of December, 1917, continuing the injunction in so statemen t
far as it applied to British Columbia . On appeal to the Cour t
of Appeal the injunction was dissolved (see (1917 ), 24 B.C .
218) . The letters upon which the contract is based are suffi-
ciently set out in the reasons for judgment . The learned tria l
judge gave judgment for the plaintiff, allowing damages on
a basis of two years' profits, fixing the profits for the first year
at $2,509.90, and for the second year at $4 ;167 . :0 .

	

The
defendant Company appealed .

The appeal was argued at Victoria on the 6th and 7th o f
June, 1918, before MACDONALD, C .J.A., MARTIN, (AALLilER ,

11CPHILLIPS and EBRRTS, JJ.A.

rmour, for appellant : On the appeal from the order grant-
ing an injunction it was intimated the remedy in this ease wa s
in damages only .. The learned trial judge gave judgoo nt for
$6,977.40, basing the amount on the profits that would in the

Argument

ordinary course ha\ e been obtained on a two-year contract . The
only question in dispute is as to how long the contract shoul d
run. We say there was a contract for one year only and th e
learned judge was wrong in allowing for two years. On the
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cotnrr or question of the amount allowed for profits three things have to b e
dPPLA L
.— considered : (1) That he was starting out on a new line of busi -
1918 ness ; (2) the state of affairs at the time ; and (3) the embargo .

Nov.5 . On the question of damages see Laishiley v . Goold Bicycle Co .

	

L

	

(1903), 6 O .L.R. 319 ; Rhodes v. Forwood (1876), 1 App .
MACDONALD Cas. 256 .

& Co .

	

o .

	

Mayers, for respondent : The reference to one year in th e
CASEIN, offer by the defendant only applies to one term of the contract ,

LTD .
i .e., in relation to the period in which the business is bein g
worked up . The offer, read as a whole, means a continual
agency. It is a contract for life . Macdonald could overcome
the embargo . He only had to order eight tons to make hi s

Argument profit for the second year . Both parties construed the contract
as a continual one : see Pollock on Contracts, 8th Ed., 477 .
On the question of damages see Wilson v. Northampton an d

Banbury Junction Railway Co . (1874), 9 Chy. App . 279 at p.
284 ; Chaplin v . Ricks (1911), 2 I .B . 786. On the question
of liability for damages see Ogdens . Limited v. Nelson (1905) ,
A.C. 109 . The difficulty of assessing damages will not depriv e
the plaintiff of his rights : see Chaplin v. Hicks, supra, at p .
799 .

Armour, in reply .
Cur. adv. volt.

5th November, 1918 .

MACDONALD, C .J.A . : The only questions in dispute are the
duration of the agreement in question, and damages for th e
breach thereof, the contract and the breach thereof by defend -
ant being admitted .

The defendant 's offer, as set forth in a letter, was accepte d
MACDONALD, simpliciter by the plaintiff. Defendant's counsel contended

C .J .A . that it was an agreement of one year 's duration only, and sub-
mitted that the damages should be assessed on that basis . The
plaintiff ' s counsel contended that the agreement was for mor e
than one year, namely, for as long a period as plaintiff wa s
pleased to continue it. The said letter, and the other corres-
pondence between the parties, indicate clearly enough that the
relationship to be established between theta should cover a
longer period than a year. It was recognized that the first year

would be one of organization and would be productive of little
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profit to either party. In the body of the letter appear these
words : "This offer to be firm for one year ." It was argued

that this had reference only to an item of the commission to b e
paid. It is not clear what was meant, but at any rate th e

defendant, at the end of the letter, said this :
"We are willing to give you the agency as long as you like on a

minimum turnover, say $5,000 after the first year ."

Now, while it would appear that the arrangement wa s
intended to be of a lasting, but not altogether a definite char-
acter, yet the agreement fixed the terms for the first year a t
least . If the interpretation put by plaintiff's counsel upon th e

words "this offer to be firm for one year" be adopted as apply-
ing to one of the items of commission or profit, the result i s

that the profits in subsequent years are reduced by the amount
of that item, or remain to be adjusted at the beginning of the
succeeding year. Assuming the former, the words above set

out would not affect the stability of the contract ; but then th e
other words at the end of the letter above set out may mean
this, that "this contract is for a year, but we are willing that i t
should then be renewed . "

I am not without doubt, but as I am, with respect, unabl e
to agree with the learned trial judge in his view of the con-
struction of the contract as to duration, I must decide the poin t
without leaning on the judgment below . I think the contrac t
was one for a year certain. Both parties doubtless expected tha t
it would be continued, but they failed to fix any but one perio d
and must abide by the writing . I would therefore reduce the
plaintiff's damages to the sum allowed below for one year ; and
allow the appeal as to the damages assessed for the subsequen t
period .

MARTIN, J .A. : I find myself quite unable to say that th e
learned judge below has not reached the right conclusion ; and ,
therefore, the appeal should be dismissed .

GALLIffi u,, J .A . : Considerable difficulty is occasioned by th e
wording of the letter of the 17th of April, 1916, from the
defendant to the plaintiff, as to the construction of the contrac t
entered into between the parties . Mr. Armour, of counsel fo r
the appellant, contends that the contract was for a fixed term of

COURT OF'

APFEAL

191 8

Nov . 5.

MACDONALD,
C.J .A .

MARTIN,
J .A .

CALLIILER,
J .A .

W . L .
small MACDONALD

& Co .
O.

CASEIN,
LTD.
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one year, and does not object to the amount; $2,809..90;,allowed
L

for that year, but as to the second year allowed for by the trial

" IS

	

judge, it is objected, first, that the contract being fora year

\ov .5 . 0o-fain, no damages can be given beyond that period. ; and

Idly, that if it is not a cents t for a. year certain, the

.>~' .u :ages for the second y<ariare

	

ce .

	

lr .Armour relie s

on the words, "this offer to he i i u for one year," as fixing th esr .

`srz , time limit of the contract.

	

Ir. 1Iluyer°s, of counsel for th e
Lro .

respondent, contends, and 1 agree with his contention, that thes e

words refer only to the period during which a bonus on Sanagen

sold would be given . The paragraph in which the referenc e

occurs is as follows :
" Now what we will do in your case, and it is a more liberal propositio n

than we have ever made, is this—at the end of every 'six months we wil l

figure up what your orders have been and we will give you in Sanagen a n

amount equivalent to 25% on your turnover . Tito Sanagen being figure d

on our wholesale prices in this country, which is 33 .1/3% and 15% fro m

the following prices :

"2 oz . tins, I3s . ; 4 oz. tins, £1 10s . ; S

	

tins, £2 14s . ; 1 1 .b . tins ,

£4 lfa . This offer to be firm for one year .

	

a can rest assured that we

will always treat you with fairness and lb

	

Now with these various

discounts given you from the retail

	

33 .1/3% ; 20% an d

20%, and a further 25% bonus in San tge1 ii lieated above, our profits

will be cut out entirely so that we will be making nothing on the proposi-

tion for the first year, and we are firmly of opinion that if you h]lmile thi s

natter right, you will be able to come out of it with a profit .. "

There is nothing elsewhere in the co-respondence which fixe s
cnrr.>nEa, any definite time during which the contract is to contiu'

	

and

in such. case the Courts will, where a contract has been ;lentil

upon, fix a reasonable tiute . to ascertain what is a ri iatbls t

time, we must look at the whole correspondence, the nature o f

the bu siness to be carried on, the methods that had to be adopte d

to insure success, the tithe necessarily occupied before thes e

efforts would hear fruit, and the candid admission by loth pat -

ties that "Dither party expected to make any reasonable profi t

out of the r ;tfSaetion for at least a year . In doing so, I hav e

no Itesilali oIi in concluding that the parties had in . contempla-

tion a ri1atimi ship extending beyond a year, and I think the

learned trial judge was well within the limit in fixing a reason -

able time at two vv, ars. _Mr. :1 rinour further contended that even

had the contract not been broken the respondent could not hav e

obtained supplies by reason of the embargo placed on exporta-
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Lion by the Imperial authorities, and therefore no damages
COURT

OF
APPA L

could be awarded, but the respondent has adduced evidence to

	

--
shew that it had made financial arrangements and could and

	

191 8

would have ordered sufficient supplies to carry them over a Nov .

period of years before the embargo took effect, and the learned

	

w L
trial judge has given effect to this . I do not disagree with his 11ACU0NALD

view. In the view I take of the contract it does not become

	

& vO.
necessary to deal with the effect of the postscript to the letter ,
"We are willing to give you the agency as long as you like on a
small minimum turnover, say $5,000 after first year, " a s
plaintiff has accepted the verdict below and has not cross -
appealed . It is, however,, another indication at least that the
parties had not in contemplation a contract for one year only .
As to the damages awarded for the second year, I am not pre-
pared to say, after reading the evidence, that the learned tria l
judge was wrong in the amount awarded .

The appeal should be dismissed .

MCPHII.LIPS, J.A . : In my opinion the contract for considera -
tion on this appeal was really one, in its nature, that of a com-
mission agency, although the respondent did buy the goods at a
certain price, but the appellant fixed the sale price and th e
respondent received a bonus on sales, payable in goods . The
negotiations shew that the respondent was contending for more
than was finally agreed to, i .e ., an employment for life or fo r
some lengthened period to sell the goods. At best the agency
was "to he firm for one year ." It will be seen what the appel-
lant really proposed, and this only can be deemed to be the con -
tract, which was in alliance with its custom outside of England ,
and the contract in the present case was of like nature, viz . : "on
a basis of commission or price allowance on turnover f at may
be spent for advertising . " The respondent's desire was referre d
to by the appellant in these words : "What you [respondent ]
suggest is practically starting a branch house ." The only con -
tract which may be said to he certain and which the Court ca n
act upon. as it appears to me, is as set forth in the followin g
excerpt from the letter above referred to : [already set out i n
the ;in ,l u , at of GALLIIrrn, J .A.] .

Joynson v . Hunt cp Son (1905), 93 LT. 470 is not exactl y
14

209

CASEIN,
LTD .

GALLIHER,
J.A.

MCPHILLIPS,
J .A .
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in point in this case, yet it is instructive upon the point of a
commission agency. Mathew, L.J., in that case, said at p . 471 :

"When a person is engaged to sell goods on commission it is indis-
pensable that goods should be sold in order to provide the fund out o f
which commission is paid . "

W . L.
MACDONALD and in the present case it was an admitted fact that after

	

Co

	

February, 1917, there was an Imperial embargo which pre -
CASEIN, vented the export of the goods from England, that is, within a

LTD . year from the entry into the contract the goods were not capabl e
of being exported to further continue the contract even were i t
to be held that the contract was for longer than one year.
There is some evidence that if the contract had not been claime d
to be but for one year only, as set forth in the letter of th e
appellant of July 29th, 1916, the respondent would hav e
stocked up and would not have been affected by the embargo ,
but as to this I cannot persuade myself that it would have bee n
the case . It is merely conjectural, and the Court would not b e
entitled to so hold . The letter which in plain terms indicate s
the position the appellant took in reference to the contract, and
which advised the respondent that the appellant would conside r
it at an end at the end of the year, was in the following terms :

"We have just cabled you as follows : `Please cancel suggestion in our
letter June 30th regarding Eastern trip . Writing you fully . '

"We had our annual meeting yesterday and in discussing the matter
with our chairman regarding our policy in Canada and certain information

MCPHILLIPS, that we have just received in regard to the movements of certain competi -
J .A .

tors of ours, we have decided that we have got to move at once in a larg e
way or we shall be left. We have an opportunity of placing this whol e
agency with certain guarantees that are so advantageous to us that w e
cannot ignore it, and while we are committed to you as to Britis h
Columbia for one year from March 28th, 1916, yet we want to be perfectl y
fair and straightforward as far as you are concerned and it occurred to u s
that possibly you will be willing to relinquish this agency, which is tied
up for a year as to British Columbia and take' a commission on all th e
Sanagen sold by us in that territory for say two years . You would b e
reimbursed for expenses you have had up to the time of relinquishing thi s
agency . We believe that our turnover will be increased sufficiently in thi s
time so that you would in the end be better off than undertaking to financ e
it yourself . In all probability you can make arrangements whereby if you
like, you can still take orders for Sanagen on behalf of the parties to who m
we propose giving this agency . We think they will be quite agreeable t o
this, based on a certain amount of turnover and you can probably mak e
such an arrangement running for a term of years . and they or we have no
disposition to embarrass you in any way or cause you any hardship .

210

COURT OF
APPEAL

191 8

Nov . 5 .
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On the other hand, if you allow the agency to lapse automatically at the COURT OF

end of a year we doubt very much if it would be anything like the advan- APPEAL

tage to you that it would be to relinquish it on the terms suggested, whic h

are without prejudice. We have been expecting to have your repay to our 191
8

letter of June 30th earlier than this but as this has not been received, we Nov .5.

do not suppose that you have favourably considered the suggestion, and fo r
this reason we cabled you cancelling the proposal .

	

W. L.
NALD

"B.S.—Mr . Carpenter had to leave the office before reading or signing

	

&
MACno

Co.
this letter ."

	

v.

After the receipt by the respondent of this letter a great deal CASEIN ,
LTD.

of correspondence took place and business went on . Orders fo r
goods were filled and sales made, the respondent protesting a s
to the termination of the contract, the appellant making itsel f
plain, though, as to its position, and on the 21st of October ,
1916, in a letter to the respondent is found the following state-
ment :

"Regarding the agency to Ritchie & Co., this matter would not have
come up if you had been in financial position to have swung the matter for
the whole of Canada, but our directors did not feel, on the informatio n
that we had, that they could back your proposition . We have not a
word of fault to find with you . On the other hand, we have nothing bu t
praise for what you have done and we are in hopes that you can com e
to some sort of terms with Ritchie and if you can do that, the write r
thinks that our directors would be inclined to pay you a retainer or a
certain amount of commission over and above the commission that yo u
might arrange with Ritchie . We may tell you that Mr . Ritchie put
forward a thoroughly business proposition, based on a large guarantee d
turnover and short credit and personal guarantees . They are very strong
financially and very highly spoken of by a large number of responsibl e
houses and banks ."

	

Atatriums ,
J .A .

And in a letter of November 8th, 1916, from the appellan t
to the respondent, we find the following statement :

"Regarding your agency terms, we are not in position to recede from
what we have previously stated . You ask us to put up 25% for 5 years .
We think that this is a pretty heavy tax—in fact it would more tha n
wipe out all of our profit . Mr. Ritchie is quite willing that you should
hold the agency for [British] Columbia and no doubt would be willing t o
arrange with you for other territory if you would communicate with hi m
regarding it. We note your estimate of the amount of sales for the next
three years for your territory but we shall be greatly surprised if they
reach anything like this amount . It strikes us that the amount is a bit
wild and certainly the directors of this company would not consider it fo r
a moment . We tell you without prejudice, that we have not and do no t
acknowledge any liability beyond the limited time for which the agency
was arranged, as stated in our previous letter to you and which we shal l
be obliged to terminate at that time unless you can make some arrangemen t
with Mr . Ritchie, yet we shall be disappointed unless you are able t o
make some amicable arrangement ."
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To indicate the relationship and terms upon which the par-
APPEAL

ties to the action were, it is perhaps useful, and in some way
1918 helpful . to note the letter last appearing in the case, of the 10t h

Nov . 5 . of November, 1916, from the respondent to the appellant :

	

\y , L

	

"I wish to call your attention to a very important matter pertaining to
DIACDoNALD your future interests in Canada, and that is the price protection o f

	

Co '

	

Sanagen. In doing so I do not want you to misunderstand the noticev .

	

CASE I

	

which prompts me to write you in this connection and the reason I 'mention
LTD . this is because I feared that under present circumstances in regard t o

agency you might possibly feel inclined to the thought that I am finding
fault with Mr. Ritchie but I assure you I have no desire to do anythin g
of the kind . Notwithstanding the fact that being asked to relinquish th e
agency for Sanagen in the four western Canadian Provinces was, to sa y
the least a big disappointment to me, still I have nothing but the highes t
respect and kindly feelings for your company and your future business .
I believe that you have in Sanagen absolutely one of the biggest thing s
on the market, and even though I may not be in any way identified with
the handling of same, my only desire is that your Canadian business may
develop into something greater than our highest anticipations at the present
time, and with this object in view one of the most important features i n
my mind that should he safeguarded from the beginning is the price pro-
tection .

"As already stated, I have no desire whatever to find any fault wit h
Mr . Ritchie one way or the other, but a number of leading chemists here
advised me that his method of doing business is such that the retail pric e
is never protected on any of the lines he handles, and for the reason s
mentioned, I thought the information sufficiently important to give to yo u
for whatever it may be worth. Eno's Fruit Salt is one of his lines on
which the price is being badly cut . Another splendid line which he has

a1CemLZrps, just recently placed on the market here is the British Lysol manufactured
J .A .

by Messrs . Freers, England, and although it has only been on the market
here during the past two or three weeks the price is cut by dealers every -
where .

	

Thii- a) lines which are practically without competition, th e
same as Sae n, which makes it all the easier to protect the price, to sa y
nothing of the importance of doing so, as there is nothing that will kil l
the sale of any product quicker than cutting the price . Therefore, if yo u
nave not had this point definitely decided with Mr . Ritchie, it woul d
certainly be greatly to your ndvantage to do so without delay . 1 greatly
appreciate your remarks contained in your letter of Oct . :?,lst in referenc e
to the work I did and how the advertising that I was doing appealed t o
you . I have a

	

recciNed many evidences from merchants and others o f
how my

	

las reselling the people, in which I have specia l
pleasure bi s'eusi if the fact that I compiled same personally .

	

My ide a
of adverti :sing pi catty any product is not to make your advertisement s
lengthy but just dace one or two good sound arguments to be put up in
such a convincing way that they remain in the minds of the people .
Regarding the last paragraph of your letter, I would be pleased at an y
time to consider any proposition you may have to offer ."
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I have thought it well to call attention to this letter to indi- COURT OF
APPEAL

eate that there is nothing which imports that it is a case for the

	

—
imposition of exemplary damages, were I wrong in my

	

191 5

opinion, and the case should be one of repudiation of a contract Nov. 5 .

of employment which extended beyond the period of one year.

	

W.L.

In any case the damages are to be "in the nature of compensa- MACDONAL D

tion, not punishment" (see Lord Atkinson in Addis v . Gramo-

	

& v° '
phone Co . (1909), 78 L.J., I .B . 1122 at p. 1126) .

	

CASEIN ,
LTD.

The learned counsel for the appellant placed great reliance
upon the case of Rhodes v. Forwood (1876), 47 L.T., Ex. 396 ,
which I think is very much in point . In that case there was a
provision relative to the termination of it, yet it was "for the
term of seven years ." The colliery was sold, and the coal
agreed to be supplied could not be supplied by the collier y
owner to the broker . The action was for breach of the agree-
ment . It was by the House of Lords held that the action was
not maintainable . The ease, upon the facts, has some feature s
similar to the present case. The Lord Chancellor, at p . 398 ,
referring to the agreement there under consideration, said :

"The employment commences upon that footing, and the case finds clearl y
that the respondents were at a considerable expense in bringing the coal
into the Liverpool market, and before the notice to purchasers . A s a
matter of course, that expense would naturally be incurred to a greate r
extent in the earlier part of the term of seven years than in the later
part. The employment therefore during the earlier part of seven year s
would naturally be expected to be less remunerative than during the later

McPHILLIPS ,
part of that period . The employment went on for about three years and

	

d.A .
a half. At the end of that time the appellant sold his colliery, and there -
fore of necessity no more coal could come to the Liverpool market wit h
regard to which he would be the principal and the respondents his agents .
That of course was a very considerable hardship upon the respondents, fo r
the reason I have mentioned . The expense which would fall most heavily
upon them would be the expense in the earlier part of the employment, an d
they were deprived of the commission which they might have earned durin g
the later years, which would have been the most productive part of thei r
employment . But although that is a hardship upon them which naturall y
one would regret to see occur, still the question remains what was th e
contract entered into between the parties, and has there been in wha t
has been done any violation of that contract? "

In the ease before us, the respondent evidently went on th e
assumption that the age ney would cease in March, 1917 .
although, of course, protesting more or less . and we have the
letter of September 25th, 1910, from the respondent to th e
appellant, in the following terms :
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"I understand that Harold F . Ritchie of Toronto is the party to whom

Nov . 5
. you have decided to give the Canadian agency for Sanagen, and I a m

enclosing a couple of copies of advertisements of Dr . Cassell's Tablet s

	

1918

	

which is being advertised very extensively throughout Canada by his fir m

which may or may not be of interest to you . The thought that suggest s

	

W . L .

	

itself, however, is the fact that Dr . Cassell's Tablets also being a nerve
MACDONALD

	

&Co.

	

tonic and restorative, when any one firm advertise two different product s

	

v .

	

for nerve trouble it is only reasonable to say that they cannot do justic e
CASEIN, to either . As mentioned in a previous letter, it is the object generall y

LTD . among large firms to control all the agencies they can, which is fine busines s
for them, but so far as the individual manufacturers are concerned I am

fully convinced that far better results are obtained without exception ,
when a firm concentrates their efforts on one particular line without an y
other irons in the fire, particularly when there are two or more line s

used for the same purpose . I am enclosing a few recent copies of m y
advertisements, for Sanagen, also I am continually working in differen t
other ways, all of which is bringing results that would surprise you . In
order to save space and allow for more reading matter in the advertisement .
I sometimes omit your name and address as this information is given on

the package shewn by cut . Just before Ritchie went to England to inter-
view you, he made a special trip to Vancouver, and as I always believe in
being perfectly frank I wish to say, that when he saw for himself that I
had Sanagen properly and thoroughly placed on the market and that I wa s
giving you every satisfaction, when he would deliberately attempt to take
the agency from me whether by foul means or fair, certainly does not say

much for the man who would stoop to such a thing, as, under the circum-
stances no possible form of excuse could be offered for such action . I ani

not referring to Eastern Canada, nor have I any objection whatever t o
him approaching you for that territory, seeing that it was still open an d
nothing had been done there towards getting Sanagen started . As men -

'afcYIIILLIPS,
tinned i

	

a .A

	

n my letter of Aug . 21st . no matter whom you may appoint a s
.

Canadian agent there is no reason whatever that it need interfere in an y

way with my present arrangement with you in the four Western Provinces .

The parties to whom you give the agency in the East can advertise, etc . ,
as 'Canadian Agents' and I can continue as `Distributors for Western
Canada' and do my business through you direct as heretofore . The fact
that there has always been and, apparently, always will be a distinc t
division between Eastern and Western Canada makes this more simpl e
and feasible . Iloping to hear from you in this connection at an earl y
date . "

The above letter indicates an effort to change the situation ,

but nevertheless an admission that the appellant was in' i ,n„ l in g

to make the change, and still the agency goes on ; that is, the

respondent continues dealing with the product, gives orders and

writes to the appellant in reference to shipments and the bonu s

allowed by the respondent to the appellant : see letter of October

12t11, 1916, respondent to appellant, and in that letter we have

this statement :
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W . L.It would appear that Ritchie & Co ., Ltd ., the new agents, MACDONALD

accepted the agency of the appellant for Canada upon the fol-

	

& Co .u.
lowing terms, amongst others :

	

CASEIN,
LTD ."1. We accept your Agency for the whole of the Dominion of Canada ,

British Columbia included, as outlined in your letters, but British Col-
umbia is to be turned over to us, as per your letters of July 29th and 31st
and August 5th and 8th, when you have finished with Macdonald, or a s
soon as arrangements can be made .

"2. We are to control your line for Canada, as discussed and as out -
lined in your letters, and we are to sell the goods for you on a straigh t
commission basis. The commission we are to receive is to be at the rat e
of 15% on the invoice price to the customer .

"3. You are not to ship goods to Canada, excepting on orders from us .
"4. You will not sell your line, for export to Canada, to London

brokers .
"5. You will not allow anyone to ship your goods into Canada . "

It will be seen that as to British Columbia the provision wa s
"to be turned over to us [Ritchie & Co .] . . . . when you have
finished with Macdonald or as soon as arrangements can b e
made," and on August 25th, 1916, the following letter wa s
written by Ritchie & Co . to the appellant :

"Replying to your letter of August 8th and also yours of August 5th ,
the one thing we want to make very plain to you is that in case you find MOPxILLiPS ,

s .A.
that it is necessary to have us do any work in British Columbia, the onl y
thing that we would do would be to sell goods out there so that Mr . Mac-
donald could get his commission . We do not want for one minute, to
handle this business by taking anything away from anyone . The fact tha t
you say that Mr. Macdonald has been doing some business for you, and
that you told me when in London, England, that Mr . Macdonald had been
doing some business for you, did not strike us as your letters have done ,
and we are not desirous of interfering with any arrangements that you
have with Mr . Macdonald for British Columbia. Unless we hear from
you to the contrary, we will go ahead and work our trip in the regula r
way, and if you do not want us to do any business in British Columbia ,
cable us, but we would only do it with the understanding that Mr . Mac-
donald is paid his commission until such time as you make a satisfactor y
arrangement with him . "

Still there was to be "a satisfactory arrangement" with him
(the respondent) . In the statement of claim the responden t
sets forth the following :

"With reference to the three remaining shipments for Calgary, Edmon- COVET OF

ton and Regina, now at Montreal, as we do not require these at the present APPEAL

time at the points to which they are consigned, as mentioned in your lette r
you will be able to make other disposition of same, as we do not wish t o
stock any more goods than is required for immediate purposes, pendin g
the adjustment of the agency arrangement ."

191 8

Nov. 5 .
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"On or about first September, 1916, the defendant in writing wrongfull y

and unlawfully purported to appoint Harold F . Ritchie & Company ,
Limited, of Toronto, Canada, as its agent for the whole of Canada fo r
the sale of Sanagen . "

Nov .5 . The action as brought was for specific performance of th e
W . L . contract and damages, being commenced on the 30th of Novem-

MACDONALD ber g 1916. After action the claim for specific p erformance was
v.

	

abandoned and the action was proceeded with for damages, an d
CASEIN, came to trial,

	

5and the learned trial judge entered judgment fo r
$6,9i7.40, being damages on the basis of a breach of contrac t
which was to run for at least two years, $2,809 .90 for the firs t
year and $4,167 .:10 for the second year . The learned judge ,
in his judgment, used the following language :

"I think they both fully intended that the connection thus establishe d
was to continue for at least two years, if, on the contrary, the contrac t
were considered indefinite as to time, then, by analogy to the rule allowing
a reasonable time for performance of a contract where no time is fixe d
this agreement should be held to have covered a reasonable period whic h
I consider would be two years . Whether for such period or not it should ,
from its nature only be rescinded on reasonable notice . Such notice
would under the circumstances of this case, be required to be very length y
in order that the plaintiff might obtain the satisfactory result referred to .
Then, if breach of the contract occurred without such reasonable notice ,
after plaintiff has worked and expended money on the strength of a con -
tract beyond a year, he should receive the profits of which he has been

deprived . IIe was out of pocket at the time when the defendants saw
tit to cancel the contract and made the indefinite offer of paying him a
commission on all `Sanagen' sold in British Columbia for two years . I

MCPIIILLIP9, think that for this period at least the contract should, in the light of al l
J .A .

	

the circumstances, be held to be binding and the plaintiff entitled to suc h
profits as he would have earned during that time . "

The learned judge further said :
"It is admitted by the defendant that there was a binding agreemen t

between the parties and that the plaintiff is entitled to damages for

breach thereof . "

As to the cancellation of the contract, the learned judge ha s
this to say :

"Then . in the face of the repeated assurance of loyalty and fair dealing ,
defendant wrote to plaintiff on July 29th, 1916, cancelling the contrac t

between the parties . After expressing a desire `to move in a large wa y

in Canada' defendant says as follows : `I have an opportunity of placing
this whole agency, with certain guarantees that arc so advantageous to
us, that we cannot ignore it and while we are committed to you as t o
British Columbia for one year from March 2Sth, 1916, yet me want to b e
perfectly fair and straightforward as far as you are concerned and i t
occurred to us that possibly you would be willing to relinquish this agency .

COURT OF
APPEAL

1.915



We have seen, however, that business relations would appear MACDONAL D

nevertheless to have continued under the agency on into the

	

& Co.

month of October, 1916 . The position taken by the respondent CASEIN ,

is that there was a repudiation of the contract by the appellant

	

LTD .

when the appellant took the stand that the employment ended in
March, 1916, although I cannot see that the evidence really
establishes that the appellant did other than to say that the con-
tract was for a year only, ending in March, 1917 . I approach
the consideration of the matter as I think it can only b e
approached, based on the denial upon the part of the appel-
lant that there was other than a contract for a year and really
there would be no breach, but if breach there was, it was th e
breach of a contract for a year only, and the latter would appear
to be a position that the appellant does not wish to controvert ,
although there was some argument that there was no conclude d
contract enforceable by the Court owing to uncertainty (se e
Love and Stewart (Limited) v . S. Instone f Co. (Limited)
(1917), 33 T .L.R. 475 .

Finally, though on this point the learned counsel for th e
appellant at this bar admitted that there was no contest, that aicrfizLLrns

J .A .

the contract was one for a year but not more, and on the assump-
tion that there was a breach thereof, the question is what dam-
ages the respondent was rightly entitled to ? In my opinion .
the damages cannot be assessed upon a higher basis than the
breach of a contract the life of which was confined to one year .
Some argument was addressed by the learned counsel for th e
respondent, as well, to the point that even if the contract was
for a year only that the respondent was entitled to some notice
after the expiry of the year, but in the present case the respond-
ent chose to sue before the termination of the year, and there wa s
notice of the construction the appellant put upon the contract .
I am of the opinion, notwithstanding that it is evident tha t
there was apparently in contemplation an agency that woul d
continue longer than a year, that there was no concluded or

XXVI.] BRITISH COLUMBIA REPORTS .
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which is tied up for a year as to British Columbia and take a commission COURT OF

on all the ` Sanagen' sold by us in that territory for say two years . You APPEAL

would be reimbursed for expenses you have had up to the time of relin- 191
3quishing this agency . We believe that our turnover will be increased

sufficiently in this time so that in the end you would be better off than

	

Nov.5 .
undertaking to finance it yourself ."

	

W . L .
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COURT OF enforceable contract of that nature. It was left to be a matter
APPEAL

of risk, as it occurs to me . The case of Levy v . GJoldhill and
1914

	

Co. (1917), 33 T .L.R. 479 was a case where the plaintiff wa s
Nov .5. employed as a traveller for an indefinite period on the terms of

"half profits on receipt of orders (provided that the customer is good )
W. L.

	

Same applies to repeats on any accounts introduced by you. "
MACDONAL D

Co.

	

"The defendants determined the agreement and dismissed the plaintiff, an d
v.

	

declined to pay him in respect of repeat orders received by them after hi s
CASEIN, dismissal from customers whom he had introduced during his employment .

LTn . The plaintiff thereupon brought an action for damages for breach of the
agreement and for wrongful dismissal, and he alleged that he was entitle d
to a reasonable notice of at least six months . Held, that under the agree
ment the plaintiff was entitled to half profits on repeat orders accepte d
by the defendants after the termination of his employment, from
customers introduced by him during his employment, and that th e
plaintiff was entitled to damages for the breach of the agreement, suc h
damages to be measured by the value of possibility of the defendants '
receiving orders in the future from customers who had been introduced b y
the plaintiff, but that the plaintiff was not the servant of the defendants
and was not entitled to any notice whatever and therefore there was no
wrongful dismissal . "

Mr. Justice Peterson, in a very elaborate and instructive
judgment, deals with points of law which are exceedingly help-
ful in arriving at a decision upon this apse11, and in the cours e
of his judgment quoted from the judeiiient of Mr . Justice
Mathew (p . 482) in Faulkner v. Cooper ood Co., Ltd., 4 Corn .

Cast . 213 :
"'Now, this is a free country, and the defendant company had a perfec t

iICPlumsu'S, right to break their contract with the plaintiff if they pleased, but they
can only do so on the usual conditions . that is to say, they must pay
damages for the breach of contract .' "

That is the position of matters as it appears to me on thi s
appeal . It is regrettable that the respondent is in the position
of not being able to successfully contend that there was a con -
tract for more than a year, as evidently his view was that it was
to be in its nature a contract of lengthy duration, but if ther e
is frailty of contract, who is to blame Ile cannot escape h i
neglect in the matter . It is not the province of the Court t o
make contracts . Failing a concluded contract being found fo r
more than a year, it is idle contention to contend that damages
nevertheless must be assessed on the basis of a contract for two
or more years . From what contract can they flow? The Cour t
must be able to put its hands upon the contract— a contract cer-
tain in its terms, not left uncertain and founded only upon
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ineffective writings or negotiations (see Montreal Gas Co . v . COURT O F

APPEAL
17 asey (1900), 69 L.J., P.C. 134 at p . 135) . In mercantile
business as well as in mercantile law, "firm for one year " is

	

191 8

well understood. There can be no misunderstanding of this Nov .5 .

language. It rebuts any other term of duration of the contract .

	

w .
To merely read this resolves all doubt, and the onus pro- MACDONALD

bandi is upon the party who comes into Court to establish the

	

&v O.
contract of which he claims there has been a breach . It cannot CASEIN,

LTD .
be that there is any duty upon the Court to say what in equit y
and good conscience should have been the frame of the contract ,
and then to frame it, and to proceed to say that that was th e
contract intended to be entered into, and from the terms of thi s
contract never entered into these damages flow. Rather shall
it be decided, and equitably decided as well, that the partie s
halted at the entry into a firm contract for more than one yea r
so as to admit of either not continuing longer than a year in th e
carrying out of its terms, admitting of either of the parties after
the lapse of a year from further continuing in the busines s
relationship—made firm for a year only . It is interesting to
consider what would have been the position of matters in la w
had it been that the year had elapsed and the appellant wa s
insisting upon the respondent continuing his relationship wit h
it for a longer period than one year . However, this specula-
tion is perhaps unimportant, and no doubt is undecisive of th e
point now to be determined. Adverting again to Rhodes v. MCPH

J

ILLIPS

A

,

.
Forwood, supra, and the consideration that upon the facts the
continuance of the relationship under the terms of the contrac t
beyond the year was a matter of risk, undertaken by th e
respondent, I would refer to what the Lord Chancellor said a t
p. 401, and what Lord Chelmsford said at p . 402 .

In the present case it does not become necessary to impl y
anything to give the contract efficacy, but, in my opinion, tha t
efficacy is non-existent after the one year . In The Consolidate d

Gold Fields of South A frica, Limited v . E. Spiegel and Co .
(1909), 25 T.L.R. 275, it was held that "the defendants were
liable as the contract was effective as it stood, and was not sub-
ject to th, suaaested implied condition . " I would refer to th e
language of fir . Justice Bray in that case, at p . 277 .

Here we have a contract "firm for one year," but the Court
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COURT OF is asked to read into it "for life," "for five years," ? or as th e
APPEAL

learned judge has read into it, "two years ." How is such a con-
1918

	

tention possible in face of the language of the contract? In the
Nov. 5 . language of Mr . Justice Bray, "Now this contract is perfectl y
\v . L.

	

effective without the suggested implied terms ." If the contrac t
MACDONALD iS not all the respondent contemplated or expected it is a posi-

Co.

		

ton the respondent is in, but not one from out of which he can
be lifted by the Court . It is illustrative of the present case t o

.Tn . note the further language of Mr . Justice Bray at p . 277 .
It is apparent in the present case that a time being fixed ther e

is an effective contract, and although there may be elasticity i n
the law, that elasticity cannot be the elongation of a contrac t
for a year into a contract for two years . With deference to al l
contrary opinion, it would seen to me to be an impossible hold-
ing. It would be legislation, a declaration that although th e
contract reads in concrete form "firm for one year," there shal l
be read in lieu thereof "firm for two years ." To embark upon
such a field of judicial construction of contracts would indee d
b: dismaying, and it is against all authority, as I unierstan d
the law. I have not overlooked giving full consideration to th e
cogent argument of the learned counsel for the respondent, an d
admit my sense of indebtedness for his careful presentation o f
the case for the respondent, but with deference, I cannot accep t
the proposition that the present case comes within the principl e

AccPHILrIPS, dealt with by Sir Frederick Pollock in the eighth edition of
J .A .

Principles of Contract at pp. 383, 477, 478 . Here we have a
definite time fixed. It is quite unnecessary to consider, and I
in no way dispute what the learned author says at p . 383 :

"it is clear law that a contract to serve in a particular business for an
indefinite time, or even for life, is not void as in restraint of trade or o n
any other ground of public policy . "

The other proposition upon which the learned counsel base d
his argument was as set forth at pp . 477-8 of Pollock on Con-
tracts .

Now, addressing ourselves to the facts of the present case, i n
my opinion there is no ambiguity, and with great respect, th e
learned trial judge has in his judgment, and the learned coun-
sel for the respondent supports it, done that which is inhibite d
in the law--altered the original effect of the contract ; inserted
"two" for "one," i.e. . read into the contract "firm for two years "
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when it reads firm for one year" only. There is, upon the COURT O F
APPEA L

any variation of the contract by mutual consent . Here, before

	

191 8

the expiry of the fixed term of the employment, we have the Nov .5 .

appellant in no uncertain language referring to its plain terms .

	

W . L .

The learned counsel for the respondent relied upon Ogdens, MACDONALD

Limited v . Nelson (1905), 74 L .J ., K.B. 433 . That case, with

	

&vo'Limited

deference, cannot be said to be at all decisive of the present case, CASEIN ,

LTD .

and I would refer to what the Lord Chancellor (Earl of Hals-
bury) said at p . 436	 language exceedingly apposite and appli-
cable to the facts of the present case, as the Lord Chancello r
refrained from putting his judgment on implication, but o n
that which was expressed, and that is the way I have arrived at
my conclusion :

"In this case I am of opinion that the judgment of the Court of Appea l
was right and ought to be affirmed . I very much doubt whether in dealing MCPHILLIPS ,

with this contract one can get very much light from other cases decided

	

'r ' A '
upon other forms of contract . I do not think the question here, so fa r
as my view of it is concerned, depends upon how much you can imply .
because that part of the contract upon which I rely, and on which I thin k
the Court of Appeal has relied, is that which is expressed."

(Also see Reigate v. Union Manufacturing Co. (Ramsbot-

tom) (1918), 1 I .B . 592, Scrutton, L.J. at pp. 605-6) .
I would, therefore, allow the appeal, the damages to b e

reduced to the damages as found for the first year, the year tha t
the contract covered, viz . : $2,809.90, and that the judgment o f
the learned trial judge be varied accordingly .

Em:nvs, J .A1 . would dismiss the appeal .

	

EBERTS,J .

4.ppeal dismissed,

Mac'donold, C .J . .1, and McPhillips,

	

dissenting in part .

Solicitors for appellant : Davis c Co .

Solicitors for respondent : [Wilson & Jamieson .

facts of this case, not a scintilla of evidence that there has been
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MACDONALD, CANADIAN NORTHERN PACIFIC RAILWAY COM-
J '

	

PANY v. CORPORATION OF THE CIT Y
191s

	

OF VERNON .
Feb . 4.

CANADIAN NORTHERN PACIFIC RAILWAY COM-
PANY v . CORPORATION OF THE CIT Y

OF ARMSTRONG .

Railways—Taxation—Exemption—Railway Act—Compliance with—Plan s

of right of way—Filing—Sanction by minister—R .S.B .C . 1911 ..Cap.

194, Secs. 16 to 27, 79—B .C. Stats . 1912, Cap . 32, Sec . 7 ; 1913, Cap . 57 ,

Secs . 15 and 16 ; 191i, Cap. 52, Secs . 205 and 230 .

Under paragraph 13(e) of an agreement between the Province and th e
Canadian Northern Railway Company (Schedule to Cap . 3 . B.C . Stats .
1910) the properties of the Company "which form part of or are used
in connection with the operation of its railway" are for a certain perio d
"exempt from all taxation whatsoever, or however imposed, by, with .
or under the authority of the Legislature of the Province of Britis h
Columbia, or by any municipal or school organization in the Province . "
Under the Canadian Northern Pacific Railway Extension Act, 1912 ,
the provisions and exemptions of said agreement were extended t o
certain branch lines including the branch running through the defend -
ant Corporations . In pursuance of the Act a branch line was surveyed
from the main line southerly including the right of way through th e
Cities of Armstrong and Vernon, the plans of which were filed, an d
received the sanction of the' minister of railways . In acquiring th e
ground covered by the right of way it was necessary for the Company
to include in purchases a large amount of property not necessary i n
the construction or operation of the railway . The Company did not
proceed with the construction of the road, a certain portion of th e
properties acquired being used for business purposes as formerly and
the Company deriving rents therefrom . The defendant Corporations
assessed the properties thus acquired in 1012 and following years . In
an action by the Company claiming exemption from taxation it was
held that the action should be dismissed except as to the strips of
land within the municipalities shewn as constituting the right of wa y
according to the plans sanctioned by the minister of railways .

Held, on appeal (affirming the decision of MACDONALD . J .), that assumin g
the plan and book of reference sanctioned by the minister do no t
comply with the Railway Act, if there has been an approval of th e
location of the railway and the grades and curve s as shewn on th e
phut, it is snilieient for exemption from taxation under the Municipa l
_1ct .

COURT O F
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Held, further, that sanction by the minister under section 18 of the Act
establishes a prima facie case for definite appropriation and exemptio n
and the burden is on the municipality to displace such exemption .
which may be done by shewing the lands still remain in use for th e
purpose for which they were previously used .

Held, further, that when land that is purchased by the Company is cleare d
for certain purposes in connection with the operation of the railway,
and is left in that state until such time should arrive for actual con-
struction, it may be looked upon as a "definite appropriation" as par t
of the railway and exempt from taxation .

Canadian Northern Pacific Railway v . New Westminster Corporatio n

(7917), A .C . 602 and Canadian Northern Pacific Ry . Co. v . City of

Kelowna (1917), 25 B .C . 514 followed .
A person assessed need not appeal to the Court of Revision where th e

assessment is illegal . The jurisdiction of the Court of Revision i s
confined to the question of whether the assessment is too high or too
low, there being no jurisdiction to decide whether the assessmen t
commissioner has exceeded his powers .

A PPEAL from the decision of MACnoNALD, J., in two actions
tried together at Vancouver on the 2nd and 4th of February ,
1918, the plaintiff Company claiming that certain lands it hel d
within the two defendant Corporations were exempt from taxa-
tion. Under paragraph 13(e) of the agreement between the
Province and the Canadian Northern Railway Company se t
out in the Schedule to Cap. 3, B .C. Stats. 1910, the Company
became entitled to certain exemptions in connection with th e
construction of its railway . Under Cap. 32, B.C. Stats. 1912 ,
the Company was empowered to construct certain branch line s
within the Province, and section 6 thereof extended theret o
exemptions from taxation granted under paragraph 13(e) o f
the original agreement . In pursuance thereof a branch line
was surveyed south from -Kamloops through the cities of Arm -
strong and Vernon. The plaintiff Company acquired large
tracts of land within both Corporations, ostensibly for railway
purposes. Under paragraph 13 (e) of the agreement aforesai d
the property of the Company was exempt from all taxes excep t
local improvements. As the Company did not proceed to buil d
the railway as contemplated, but rented to individuals who con-
tinued to utilize the properties as formerly, the outer portio n
being used for farming, and the inside portion, upon whic h
were buildings, being used for stores, etc ., the defendant s
assessed the lands within their respective limits for other than

MACDONALD ,
J .
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MACU<:NA D, local improvements in 1913, and continued to do so in each
- following year . The actions were brought for a declaratio n

191S that the lands are exempt from taxation and for an injunction
Feb . 4. restraining the defendants from taking proceedings by sale o r

coRT of
otherwise to recover the taxes assessed . The defence was tha t

APPEAL section 79 of the Railway Act had not been complied with b y

	

Nov .

	

the Company, in that it had not commenced and proceeded with
— —the construction of its road ; that it had not complied with th e

cATilE
RFIERN

NT provisionsORT rovisions of the Act from section 16 to 27, inclusive ;; that the
PACIFIC map and plans filed did not comply with the Act ; that the lands
Pty . Co .

shewn on the plan did not form part of nor were they used i n
( TY or connection with the operation of the railway ; that the Muni-
VERNON

cipal Act applied to the ease and the Company was not entitle d
THE SAME

v

	

to maintain the action as the proper course was to appeal to the
CITY of Court of Revision in pursuance of the provisions of said Act .

ARMSTRONG

Armour, and Reggie, for plaintiff .
W. H. D. Ladner, for defendants.

MACDONALD, J. : These two cases have been argued together ,
and it appears to me that my reasons for judgment, with neces-
sary adaptations, may be utilized in the same way . Under the
Act, authorizing the Canadian Northern Pacific Railway Com-
pany to construct a railway through the Province of Britis h
Columbia, coupled with the agreement thereby ratified, unde r
paragraph 1.3(e) of the agreement in the Schedule to the Act ,
it became entitled in connection with the line so to be coa x
structed, to certain exemptions . Subsequently, in 1912, the
Company obtained the right to construct certain branch line s

\iACDONAI.o. in the Province, and by section ( ; of C)ap . 32 of the statutes o f
that year, the provision as to exemption, outlined in said para-
graph 13(e), was extended to such branch lines . The intention ,
with respect to this particular branch line, was that the Rail -
way should tap that productive part of the Province, known
as the Okanagan Valley . In pin'saanee of this intention, a
line was surveyed from Kamloops stutherly through the Citie s
of Armstrong and Vernon . and thence through the City of
Kelowna . It is contended by counsel for the defence that th e
Railway Company could not avail. itself of the exemption



already referred to . Then in order to give the defendants COURT OF

	

every opportunity of setting up a defence as against such

	

—

	

an amendment, I allowed them to plead the benefit of section Nov. 5 .

79 of the Railway Act . It is contended by the plaintiff Com- CANADIAN

pally that this section is not applicable to such branch line, and NPACIFICN
that in any event the proof rests upon the defendants to shew, RY . Co .

not only that the line has not been completed within the period CITY OF

required by the statute, but that no leave has been granted by VERNON

the minister extending the time for the completion of the rail- THE SAME

way. The woi'ding of section 79 may not be apt, or put in such CITY O F

a way as to be applicable to the Acts, under which the Canadian , ASMSTE0NO

Northern Pacific is proposing to construct this branch line .
However, in view of the fact that the same situation must hav e
arisen, and could have been outlined in the case of the Canadia n
Northern Pacific Railway against the City of Kelowna, I do
not feel disposed to pass upon this ground, as, if I were to hold
that it was tenable, the anomalous position would arise, of th e
defendants in these actions being wholly successful, and th e
neighbouring Municipality of the City of Kelowna being unsuc-
cessful, under the same set of circumstances .

MACDONALD,

	

I come, then, to deal with another objection raised, and that

	

a .
is that the plaintiff has misconceived its action, that it shoul d
have appealed to the Court of Revision, and the result of th e
finding of the Court of Revision, or of an appeal from th e
Court of Revision, would be binding upon it . Therefore, it i s
not at liberty to pursue this action, for the purpose of deter -
mining its rights as to exemption. The case of Foster v.

Township of St . Joseph (1917), 39 O.L.R. 525 is cited to m e
in support of this contention. The facts are not disclosed suffi-
ciently in the report, to enable inc to utilize it, if I were dis-
posed to do so. Under the circumstances which have arise n
and judgments rendered with respect to this question of exemp-
tion, as applied to this railway, I would not, even if I con-
sidered that the authority went as far as contended, follow i t

15
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clause, referred to in said Schedule, because it was not pleaded MOa&ISON, J .

in such a way as to be applicable to the construction of this

	

191 8

branch line. I allowed an amendment, so that the plaintiff Feb : 4 .

Company might avail itself of the provisions of the Act of 1912,
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MACDONALD, I might add, that I doubt that it is an authority, to the exten t
J .

contended for by counsel for the defendants .
1$18

	

Having disposed of these two points, I come then to a con-
Feb . 4 .

	

sideration of the situation as it arises with regard to exemptions
COURT of sought to be obtained in these two Municipalities . Paragraph

APPEAL

	

1 2 /,.l .,1	 ]r. referred +o is

	

the „, .,,.1c and figures following :

and all properties and assets which form part of or are used in connection

CANADIAN with the operation of its railway, shall, until the first day of July, A .D .
NORTHERN 1924, be exempt from all taxation whatsoever, or however imposed, by,

PACIFIC with, or under the authority of the Legislature of the Province of Britis h
BY' t o . Columbia, or by any municipal or school organization in the Province .”

v .
"TY of

	

This paragraph was considered by the Court of Appeal in an
VERNON

appeal from Mr. Justice CLEMENT, arising out of an assess -
THE SAME

meantime from the decision in the lielowida case, and the Cour t
of Appeal held that the railway company was entitled to a
limited exemption in that city . The reasons for judgment (o f
which I have been afforded a copy), of a majority of the Court .
are to the effect that the decision in the Privy Connell was t o
be applied and followed . It is now contended by counsel fo r
the defendants that I should decide differently with respect t o
these two Municipalities, and that even although a plan sanc-
tioned by the minister was filed in the office of the minister o f
railways for the Province, and also in the proper registry office ,
still that this plan was not a compliance with the Pailway Ac t
	 that it did not confer any rights upon the Railway Company ,
as far as exemption was concerned . I was particularly anxiou s
to find, if there was any difference between the situation a s

"Nov v
The Pacific Company, and its capital stock, franchises, income, tolls,

ment in the City of New Westminster (In re Canadian Northern
v .

CITY or -Pacific Ry. Co. and City of New Westminster (1915), 22
ARMSTRONG I3 C 247) . Then an action was brought by plaintiff herei n

against the City of Kelowna, for the purpose of deter -
mining the right of exemption in that municipality, and
the decision at the trial was in favour of the railway com-
pany, as to all the lands referred. to in the statement o f
claim in that action. The judgment of the Court o f
Appeal in the New Westminster case was considered by
the Privy Council and sustained ((1917), A .C . 602) .

	

I t
was held that the railway company was not entitled . to the

MACDONALD, exemption contended for . An appeal had been brought in th e
J .



XXVL] BRITISH COLUMBIA REPORTS .

outlined in the City of Kelowna case and that pertaining to the
two Municipalities in question here. I had a certain amount
of local knowledge, but I was naturally anxious not to appl y
this to the case, feeling that I should not do so. Upon question s
submitted to one of the witnesses, he stated that the situatio n
was the same. I had also had the benefit of a short perusal of
the appeal book and plans in the Kelowna case, and I find th e
same points were raised, and apparently decided in that case as i n
these two cases now before me . I found the same contention wa s
raised during the argument as is now raised by the counsel fo r
these defendants . Ilis position, broadly, is this, that until th e
line is actually constructed through these two Municipalities ,
and the plan is subsequently filed designating the portion of lan d
used for railway purposes, that the exemption should not b e
given to the railway company . I can see grave difficulties i n
the future for the assessor in determining what amount of lan d
should be exempt from taxation through these two Municipal-
ities . However, I do not think that I should dwell upon thi s
phase of the situation . It is touched upon in the latter par t
of the reasons for judgment in the Privy Council . Suffice for
me to say, that I feel the judgment of the Court of Appeal i n
the Kelowna case is binding, and skews the application of th e
decision of the Privy Council . I might only add that on several
points objection has been made to the form of the plans a s
sanctioned. That this is not a compliance with several pro -
visions of the Railway Act ; but I do not deem it necessary to
decide upon the result that follows from this non-complianc e
with the Act, as the plans are, generally speaking, similar t o
the ones used in the Kelowna case. It appears to me, then,
viewing the situation as being the same in all three municipal-
ities, my only course is to follow the judgment of the Court of
Appeal and to hold in these two Municipalities the plaintiff
should be exempt from taxation (in pursuance of paragraph
]3(e) of the Canadian Northern agreement), as to the right o f
way acquired by plaintiff through these Municipalities, and a s
indicated upon the plans sanctioned by the minister and file d
in the registry office.

To make the position more specific, I have been afforded a
copy of the formal judgment to he entered in the Kelowna case ;

221
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MACDONALD, I think it well to follow this form, agreed upon by both partie s
J .

as being the result of the appeal in that case . So there will

	

1918

	

be judgment for the plaintiff in each case . I should here inter -
1'9eb . 4. jeet the statement that the plaintiff sought in the first instance

COURT of to obtain an exemption for a large amount of land, which is no w
APPEAL admitted cannot be exempt from taxation. It appears that i n

Nov. 5 . surveying the line of railway through these two Municipalities ,
it became necessary to purchase a large amount of property tha t

CANADIAN was not really necessary for the construction of the railway .
NORTHERN

PACIFIC The Railway Company is entitled, under the Railway Act, to
RY.vCo . dispose of this overplus, and certainly, in the meantime, i t
CITY OF should bear taxation in common with the other tax-bearin g
VERNON

properties of the Municipality.
TRESAME

	

The formal judgment, then, will be that the plaintiff's action s
v.

CITY OF are dismissed, except as to the strips of land within the Muni -
ARMSTRONG cipalities of Armstrong and Vernon owned by plaintiff, an d

shown as constituting the Company's right of way according t o
the plans sanctioned by the minister of railways and deposited
in the land registry office. The dates of these several plans can
be determined when the formal judgment is drawn up . I
further think it well to have a declaratory judgment, statin g
that these strips of land shewn on such plans are exempt fro m
taxation. This judgment will still enable the defendants, i f
they feel so disposed, to obtain the benefit of all the objection s

MAcDoNALD; so fully urged by their counsel.
Now as to the question of costs ; in the Kelowna action it

was decided that the municipality should recover against th e
respondent the costs of the appeal, and that the railway com-
pany should recover against the municipality the costs in th e
Court below. I do not know whether this portion of the judg-
ment was arrived at by arrangement between the counsel . I t
does not appear to have been so decided in the reasons for judg-
ment. It may have been by arrangement, therefore, I hav e
to decide as to the costs in this action, without the assistanc e
that might otherwise be gained from the conclusion i n
the Kelowna case. The plaintiff has not succeeded to th e
extent to which it presumably hoped, when it launche d
these actions. It sought exemption for a great deal mor e
property than is now admitted to be exempt . There have been
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several adjournments of these trials . I do not know whether
orders have been drawn up in each case providing for the costs .
It is a difficult matter to apportion the costs in a case of thi s
kind. In the Kelowna case the pleadings were not exactly th e
same as those presented here. There was an alternative ple a
in that case, saying that if the plaintiff be entitled to any exemp-
tion, such exemption only existed with respect to that portio n
of the line chewing the right of way . Here the defendants '
counsel would not accede to that position at the opening of th e
trial at Vancouver, and still adheres to the contention that ther e
should be no exemption whatever. Taking that view of th e
case, it appears to me that the plaintiff has succeeded and wil l
be entitled to the general costs of the action . It has establishe d
that it is entitled to have a certain portion of the land in thes e
Municipalities that it owns for railway purposes, exempt fro m
taxation . I cannot see that there could be any division made
of the costs. There has been no particular time consumed with
respect to that portion of the land, to which it failed to establis h
a claim for exemption .

As to the adjournments, I suppose that they have been
properly dealt with as to costs in various orders . At any rate ,
as far as the adjournment that took place before me at Vernon ,
I have a note of that. The order was not formally drawn up .
It will, of course, avail the defence for the purpose of set-off
when the taxation takes place. There will be judgment
accordingly.

From this decision the defendants appealed and the plaintiff
cross-appealed . The appeals were argued at Victoria on the
19th and 20th of June, 1915, before MACDONALD, C .J .A . ,

MARTIN, MCPI-HILLIPS and ERERTS, JJ.A .

IV. II. D . Ladner, for appellants : The Railway Company
has not commenced and proceeded with the construction of th e
railway on the lands affected . In the absence of evidence to she w
section 79 of the Railway Act (British Columbia) has been com-
plied with the action should be dismissed . There is no appeal
under the provisions of the Municipal Act and the Compan y
never appealed from the Court of Revision : see Foster v .

MACDONALD,
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MACDONALD, Township of St. Joseph (1917), 39 Q.L.R. 525 ; North
J .

Cowichan v . Hawthornthwaite (1917), 24 B .C. 571 . On the
question of want of compliance with the Railway Act, the pro-
visions of section 16 have not been complied with as there is n o
evidence that a location plan was ever submitted or received
the sanction of the minister, nor has section 17 been complie d
with, as the plan sanctioned by the minister is defective in tha t
it does not show station ground, property lines and owners '
names, nor has subsection (4) been complied with in any way ,
nor was the plan required under section 19 of the Act filed .
Under section 15 of Cap . 57, B.C. Stats . 1913, the railway
was to be completed on or before the 1st of July, 1914. It is no t
completed and they have no right to be on the ground : see
Canadian Northern Pacific Railway v . New Westminster

Corporation (1917), A .C . 602 . The properties formerly used
as farms and stores, etc ., are still used in the same way, an d
the Company obtains a revenue therefrom. In Armstrong they
are leased to a man who rents to individuals . Under section
157 of the Railway Act a by-law must be obtained from th e
corporation, but no by-law has been passed .

Armour, for respondent : These cases must follow Canadian

Northern Pacific Ry . Co . v. City of Kelowna (1917), 25 B.C.
514. Appellants say that not having appealed from the assess-
ment we cannot bring action, but that only applies to where th e
assessment was too much or too little . It clod I 'ot apply to a cas e
where the assessment was illegal, in which ca=, the proper cours e
is to bring an action : see Toronto Railway v . Toronto Cor-

poration (1904), A.C . 809 . Section 17 of the Act requiring
a by-law only applies when the line runs along a street. We
only cross streets. On the question of our time running ou t
see In re Branch Lines Can . Pac. Ry. Co . (1905), 36 S.C.R .

42 at p . 101 ; Ontario, etc ., R.W. Co. v. Can. Pacific R .W. Co .

(1887), 14 Ont. 432 ; Tiverton and North Devon Railway Co.

v . Looremore (1884), 9 App. (Vas . 480 at p . 505 ; Midlan d

Railway v . Great Western Railway (1909), A.C. 445 . We

have a right to go on until the (Town interferer . The Legis-
lature has power to waive forfeitures : (!rand Junction R .W.

C,, . v . Midland R.W. Co . (1882) . 7 :1 .1 (i81 .
Cur. adv . tint.
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5th November, 1918 .

CANADIAN NORTI! ERN PACIFIC RAILWAY COMPANY V . CORPORA -
TION OF THE CITY OF VERNON .

MACDONALD ,
J .

191 8

Feb . 4 .
MACDONALD, C .J .A . : I would dismiss the appeal .

MARTIN, J .A. : Several questions are raised in this appeal ,

and I shall deal with them as briefly as possible .
With respect to the first, that the plaintiff Company shoul d

have gone to the Court of Revision and set up its claim fo r

exemption, and because it did not it cannot maintain this action ,

that in principle is settled by Toronto Railway v . Toronto Cor-
poration (1904), A.C. 809 at p . 815 ; 73 L.J., P.C. 120 ,

wherein their Lordships of the . Privy Council say :
"It appears to their Lordships that the jurisdiction of the Court of

Revision and of the Courts exercising the statutory jurisdiction of appea l
from the Court of Revision is confined to the question whether the assess-
ment was too high or too low, and those Courts had no jurisdiction t o
determine the question whether the assessment commissioner had exceeded
his powers in assessing property which was not by law assessable. In
other words, where the assessment was ab i.nitio a nullity they had n o
jurisdiction to confirm it or give it validity . "

With respect to the second, that the plan and book of refer-
ence do not comply with the British Columbia Railway Act ,
R .S.B.C . 1911, Cap . 194, though the minister has given hi s

sanction under section 18, I am of opinion, assuming such non -

compliance to be the fact, that if there has been, as here, a n
approval of "the location of the railway and the grades an d
curves thereof as shewn in such plan, profile, and book of refer-
ence," that is sufficient for the purpose of raising a claim for
exemption against taxation under the Municipal Act, R.S.B.C .
1911, Cap . 170, even though it might not be a sufficient answe r
for non-compliance for certain purposes under the Britis h
Columbia Railway Act, for which non-compliance the railway
is held responsible by section 18(2) thereof.

With respect to the third, that the plantiff has lost its righ t
to construct its line because the time for completion has elapsed ,
1 am of opinion that the matter is in such a confused state o f
legislation under various Provincial enactments that it is very
difficult to determine the exact state of affairs thereunder, but
seeing that the "railway works and undertakings" have been,

COURT O F

APPEAL

Nov. 5 .

CANADIAN

NORTHERN
PACIFIC
RY . Co .

V.
CITY OF
VERNON

THE SAME

V.
CITY OF

ARMSTRON G

MARTIN ,
J.A .



created thereby until after the railway is fully completed an d
THE SAME the rails laid at least, I am of opinion that this is an extremev.

CIT Y OF and impractical view thereof, not warranted by reason o r
ARMSTRONG

authority. This Court decided in In re Canadian Northern

Pacific Railway Company and City of New Westminster

(1915), 22 B.C. 247 ; 9 W .W.R. 425, that primarily "whethe r
or not they [lands acquired for the general undertaking] shal l
become part of the railway is contingent upon the sanction o f
the minister of railways," and their Lordships of the Priv y
Council upon appeal ( (1917), A .C. 602 ; 86 L.J., P.C. 178 ;
36 D.L.R. 505) upheld that decision and laid it down that th e
word "railway" here "denoted a physical thing of which some -

MARTIN,

J .A .

	

thing else can form part and can be ` operated,"' and go on
to say, p . 509 :

"The company are no doubt justified in buying land which they expect
they will want for the railway before getting their compulsory powers ,
and they are probably in most eases acting providently in doing so, as the y
may have to pay more for the lands when they come to exercise thei r
powers, but there seems no reason for giving the exemption to such land s
as soon as they become the property of the company . They may remain
for some time in use for the purpose for which they have previously bee n
used . In this case the lands are said to include some mills and such like
buildings still being used as before . Why should they be exempt from
taxation to cheapen the ultimate cost to the company of the lands require d
for their undertaking, when the public are neither getting the actual rail -
way, nor having it already in process of construction for their ultimat e
benefit? The benefit expected to the public from the railway is of cours e
the consideration for the remission of taxation . From the time the lands
a.a definitely appropriated as part of the railway and taken from othe r
uses there appears reason for the exemption, and at any rate it is then
clearly given . "

232
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MACDONALD, by Federal statute, Cap . 20 of 1914, Canada, Sec. 15, "declared
to be works for the general advantage of Canada" to become

1918

	

effective upon proclamation by the Governor in Council, and a s
F eb 4 . such proclamation has been made on February 20th, 1917, to

COURT of take effect on March 1st, 1917, it is therefore impossible to no w
APPEAL contend that the Company has no power to bring to completion

Nov . 5 . those portions of its line still under construction .
With respect to the fourth, that the words in paragraph 13(e )

CAOR

TNADI
v

of the agreement, "all properties, and assets which form part o f
PACIFIC or are used in connection with the operation of its railway, shall ,
RY.Co. until the first day of July, A .D. 1924, be exempt from all taxa -

VERNON
tion whatsoever	 " do not apply, and no exemption is
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Tt then becomes a question, after the sanction of the minister MACDONALD ,

has been obtained, as to whether or no the lands have in fac t
been "definitely appropriated as part of the railway and taken
from other uses," for I do not understand their Lordships t o
mean, nor do I mean, that it would be possible to escape taxa-
tion after sanction by acquiring, e .g ., a valuable block of build-
ings and marking it on the location plan as "station grounds "
under section 17(e), and yet continuing to use the building fo r
business purposes and derive rents therefrom . In the case
before their Lordships, mills were being used as before, and
there is no difference in principle between continuing to operat e
a mill or continuing to run a dance hall . But on the othe r
hand, if, e.g., after acquiring said buildings (whether then in
use for shop, mill or dance hall) the Company removed the m
from the contemplated site for a station and left the land so

cleared in that vacant state and for that purpose till the tim e
should arrive, sooner or later, to actually build a station an d
its appurtenant tracks and yard, then it could fairly be sai d
that there had been a "definite appropriation" of such land ,
vacant though it was, as part of "the railway," and the exemp-
tion would thereupon come into existence . Various other illus-
trations of sufficient "definite appropriation" might readily bu t
not usefully be given, because it depends upon the special cir-
cumstances of each case .

As I understand the judgment of the learned judge below, h e
has taken the view that as to the right of way there has bee n
such a definite appropriation, of which the sanction by th e
minister "of the location of the railway," etc., would establis h
a prima facie case ; and no good ground has been shewn for
interference with that finding of fact . There is nothing, I
may say, in the recent decision of this Court in Canadian

Northern Pacific Ry . Co. v. City of Kelowna [(1917), 25 B .C .
514] ; (1918), 3 W.W.R . 845, December 20th, 1917, that, i n
my opinion, conflicts with the foregoing view . I did not sit
in the case, but I find on perusing the judgment of my brothe r
GALLInER, with whom the Chief Justice concurred, that h e
relies upon the same observations as I do in the New West-

minster case, supra . It follows, therefore, that the appeal
should be dismissed.
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MACDONALO, We were informed that the cross-appeal is not pressed, an d
J .

therefore it should be dismissed .
191 8

Feb . 4 .

	

\ICPIuLLIPs, J.A. : In my opinion, the appeal of the Cor -
COURT OF poration of the City of Armstrong, as well as the cross-appeal

APPEAL of the Canadian Northern Pacific Railway Company, should be

CORTHE
N RNNORTHERN

DOYAnu arrived at the right conclusion. In passing, I feel
PACIFIC constrained to say that if the Corporation of the City of Arm-
Ry. Co

v,

	

strong was in a position to shew that any portion of the righ t
CITY OF of way declared to be exempt by the judgment appealed fro m
VERNO N

THE SAM EAME of the judgment of their Lordships of the Privy Council in In
CITY OF re Canadian Northern Pacific Ry . Co. and City of New West-

ARMSTRONG
ininster (1915), 22 B.C. 247 ; (1917), A.C . 602 ; 36 D.L.R .
505, it was incumbent upon the Corporation to have establishe d
this. The Railway Company having led evidence defining and
fixing its right of way, prima facie, the statutory exemption
was operative, and without evidence to the contrary the declara-
tory judgment that the right of way as shewn on the plans duly
approved and registered was exempt from taxation was rightly
made. I was of the opinion that a new trial should be had i n
the Canadian Northern Pacific Ry. Co. v. City of Kelowna

M'P zLLIPS, (1917), 25 B.C. 514, but that action was tried and the appea l
J.A .

therein was standing for judgment during the prosecution o f
the appeal to the Privy Council in In re Canadian Norther n

Pacific Ry. Co. and Cite of New Westminster, supra .

The trial of the present action having taken place after th e
judgments in both of the above mentioned actions, it is to b e
observed that the defence offered no satisfactory evidence what-
ever in justification of the assessment of the lands comprised i n
the right of way, to which lands only the judgment appeale d
from extends.

In view of the facts and circumstances therefore, and th e
advantage of knowing at the time of the trial and for a con-
siderable time prior thereto, what parcels of land comprised i n
the right of way would not be exempt (if any) within th e
language of Sir Arthur Channel], who delivered the judgment o f

Nov . 5 . dismissed . That is, I am of the opinion, that upon the evidenc e
as adduced before the learned trial judge, Mr . Justice MAC-

was in use for other than railway purposes within the meaning
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their Lordships of the Privy Council in In re Canadian MACDONALD,

Northern Pacific Ry. Co. and City of New Westminster, supra,

	

—
no forceful position is made out in the present case for the 191 8

direction of a new trial upon any such ground. It may be Feb . 4 .

further remarked that the notice of appeal of the Corporation
does not ask that a new trial be directed . In any case I con- APP

cAPT
EA

Lany

	

r.
sider that the present ease is not one requiring any such order

	

—
to be made.

	

Nov. 5 .

Then it was also submitted that the Railway Company not CANADIA N

having appealed to the Municipal Court of Revision the present NORTHER N

action was not maintainable . It is only necessary, upon this PACIFI C
Ry. Co

point, to refer to Toronto Railway v. Toronto Corporation

	

v.

(1904), A.C. 809 at p . 815, followed by this Court in North V
CITY OF

ERNON

Cowichan v . Hawthornthwaite [(1917), 24 B.C . 571] ; 42
D.L.R. 207 . The head-note of the Hawthornthwaite case THE SAME

v.
reads as follows :

	

CITY of
"1f an assessment of land is illegal the person assessed is not compelled ARMSTRON G

to resort to the remedy of an appeal to the Courts of Revision, but ma y
resist an action under the Municipal Act (B .C. 1914, e. 52, s. 275) to
recover the taxes,"

and the statute law under consideration by their Lordships of
the Privy Council in the Toronto Railway v. Toronto Corpora-
tion, supra, was similar in terms to the British Columbia Muni-

MCPHILLIPS ,
cipal Act . The particular line of railway authorized to be

	

T .A .

constructed (see Canadian Northern Pacific Railway Extension
Act, 1912, B .C . Stats . 1912, Cap. 32), the right of way of
which has been by the learned trial judge declared exempt fro m
taxation, is exempt from taxation by statutory exemption until
the 1st of July, 1924 : see Cap. 3, B .C. Stats. 1910, Schedule ,
paragraph 13(e), Canadian Northern Agreement .

Now, in my opinion, the onus which rested upon the Cor-
poration of displacing this statutory exemption was not dis-
charged, and the Corporation has failed to shew that the learned
trial judge arrived at a wrong conclusion. Likewise the Rail -
way Comp . l y' has failed to shew that the learned trial judge
should have granted a more extensive exemption . I do not
consider it -sary to add anything more in the way of reason s
for judgment upon this appeal, further than to say, that havin g
had the opportunity to read the judgment of my brother
MARTIN, I wish to say that I am in agreement with all he ha s
said . In the result, in my opinion, both appeals should stan d
dismissed and the judgment of the learned judge affirmed .

Eun;R i s, J .A . : I would dismiss the appeal .

	

EBERTS, T .A.
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MACDONALD, CANADIAN NORTHERN PACIFIC RAILWAY COMPANY V . CORPORA-
J .

—

	

TION OF THE CITY OF ARMSTRONG.
191 8

Feb. 4 .

	

MACDONALD, C .J .A . : I would dismiss the appeal .

COURT OF
MARTIN , ARTIN, J .A . : The judgment I have given iven in the City ofAPPEAL L

	

~ b

	

f

Vernon case, covers all the points raised herein on the mai n
Nov. 5

.	 appeal, and therefore it should be dismissed .
CANADIAN

	

But the cross-appeal is pressed in this case, and it is urge d
NORTHERNPACIF

ICIFIC that there has been a definite appropriation of more land, shewnP

RY. Co on the location plan, viz ., "station grounds, " etc., and that these,

CITY OP like the right of way, form part of the railway. This questio n
VERNON of fact must be presumed to have been decided by the learne d

THE SAME trial judge adversely to the defendant, for judgment has gone

CITY of against it, and after perusing the evidence on the point, t o
ARMSTRONG which we were referred, I see no good ground for disturbin g

his finding. While the Company established a prima faci e

ease of definite appropriation by proving the sanction by th e
minister "of the location of the railway," etc ., yet that case ha s

MARTIN, been displaced by the defendant which has sufficiently shew n
J .A.

	

that the lands so marked still "remain	 in use for th e
purpose for which they have previously been used " (viz ., market
gardening, or farming—"growing vegetables, " as a witness
describes it) as was said in Canadian Northern Pacific Railwa y

v . New Westminster Corporation (1917), A.C. 602 ; 86 L.J . ,
P.C. 178 ; 36 D.L.R. 505 .

The cross-appeal should therefore be dismissed .

MCPIIILLIPS, J.A. : The reasons for judgment given by me
in Canadian Northern Pacific Ry. Co. v. City of Vernon are

McPHILLIPS, equally applicable to the appeal in this action . I would there-
J .A .

fore dismiss the appeal and, being in agreement with my brothe r
MARTIN, would also dismiss the cross-appeal .

EBERTS, J .A .

	

EBERiTs, J .A . : T would dismiss the appeal .

Appeal and cross-appeal dismissed.

Solicitors for appellants : Cochrane cf Ladner.

Solicitors for respondent : Reggie h DeBeck .
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DOMINION TRUST COMPANY v . MUTUAL LIFE
ASSURANCE COMPANY OF CANADA .

Fixtures—Safety-deposit boxes—Vault constructed as receptacle for boxes

—Boxes resting on floor—Not otherwise attached to realty.

The vault in the Dominion Trust Company's building at Vancouver wa s

constructed as a receptacle for safety-deposit boxes . Before the com-

pletion of the building a large number of safety-deposit boxes wer e

installed in the vault . They were placed in steel sections containing

25 to 30 boxes each weighing about one and one-half tons, and reste d

on the steel floor of their own weight, not being attached to the realty

in any way. After they were installed a rubber tiling, half an inch

thick, was placed on the floor and made flush with the base of th e

boxes but not under them . Other fixtures were added to the vault,

some of which it would have been necessary to tear away before th e

boxes could be removed . About a year afterwards another set of

boxes was installed in the vault, but they rested of their own weight
on the top of the rubber tiling floor and were not attached in any way .

Held (GALLUIER, J.A. dissenting), that the boxes installed during the con-

struction of the building were part of the realty which passed to th e

mortgagee under foreclosure proceedings .

Held, further (McPHILLIPS, J.A. dissenting), that the boxes installed a
year later were chattels, and removable by the mortgagor .

Judgment of GREGORY, J . affirmed .

APPEAL and cross-appeal from the decision of GREGORY, J., of
the 29th of November, 1917 . The action is with relation to the
ownership of safety-deposit boxes placed in the vaults below the
Dominion Trust Building in Vancouver . This building was built
by the British Canadian Securities, Limited, and in the course o f
its construction the owners borrowed money from the Mutual
Life Assurance Company, which was secured by a mortgage on Statemen t

the building. After the completion of the building the Dominio n
Trust Company became tenants for one year, and.. at the expira-
tion of the term purchased the property . There were in all
2,676 boxes placed in the vault . They rested in steel cases or
sections weighing about one and one-half tons each, and eac h
section contained from 25 to 30 boxes . Two thousand two
hundred and eighty boxes (called the old boxes) had been put
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in by the Securities Company . They were not attached to the
realty in any way, but after being installed along the walls, an d

1915 resting on the steel floor, a rubber tiling about half an inc h
Oct . 1 . thick was put in on top of the steel floor and placed flush with th e

DOMINION base of the deposit-box casings which remained on the steel floor ,
'TRUST Co . and certain fittings were added to the vault tending to shew th e

MUTUAL permanency of the boxes . Upon the Dominion Trust Compan y
LIFE

	

becoming owner of the property, 396 more boxes were installed .
ASSURANC E

COMPANY These boxes were put in nests and rested on top of the rubbe r
of CANADA tiling. The defendant Company had obtained a final order fo r

foreclosure of the mortgage covering the building in question ;
they refused to give up the safety-deposit boxes, contending they
were part of the realty, and included in the security held unde r
the mortgage . upon the trial of the action brought by the

statement liquidator of the Dominion Trust Company to recover the boxes ,
it was held by the learned trial judge that the boxes placed i n
the vault by the B .C. Securities were part of the realty, an d
included in the security covered by the mortgage, but that th e
396 boxes subsequently installed by the Dominion Trust Com-
pany were chattels, and should be delivered over to the liqui-
dator . The defendant appealed and the plaintiff cross-appealed .

The appeals were argued at Vancouver on the 26th, 29th and
30th of April, 1918, before MACDONALD, C .J .A., GALL IHER and
MCPIILLIrs, JJ. A .

S . S. Taylor, K.C., and Robert Smith, for appellant : The
boxes rest on the steel floor . The rubber tiling is constructe d
around the old boxes, but the new ones were put in after th e
tiling had been completed and are on top of the tiling. I con-
tend they are all part of the original construction : see Haggert

Argument v . The Town of Brampton (1897), 28 S .C.R. 174. An article
standing of its own weight may become a fixture . It depends
on the degree of annexation and the object of the annexation :
see Holland v . Hodgson (1872), L .R. 7 C.P. 328 at p . 332 ;
Dickson v . Hunter (1881), 29 Gr. 73 at p. 81 ; Keefer v .

Merrill (1881), 6 A.R. 121 ; D'Eyncovrt v . Gregory (1866) .
L.R. 3 Eq. 382 at p . 394. They are put there as part of the
architectural design. It was built expressly for the Dominion
Trust as far as the ground floor is concerned : see Reynolds v .
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Ashby & Son (1904), A.C. 466 at p . 470 ; Stack v. Eaton

(1902), 4 O.L.R. 335 at p. 338 ; Kilpatrick v . Stone (1910) ,
15 B.C . 158 ; Canadian Bank of Commerce v. Lewis (1907) ,
12 B.C . 398 . The boxes were sold as part of the building t o
the Dominion Trust .

A . H. MacNeill, K.C. (curd, with him), for respondent :
Neither the new nor the old boxes are annexed to the realty .
They deal with the vault as part of the security, but not th e
boxes . Once a chattel it is always so . The law is the same in
Scotland and England : see Bain v. Brand (1876), 1 App. Cas.
762 . On the question of machinery being a fixture see Ex

parte Astbury (1869), 4 Chy. App . 630 . The question o f
annexation to the land is fully discussed in IViltshear v. Cot-

trell (1853), 1 El . & BI . 674 ; Mather v. Fraser (1856), 2 K.
& J . 536 at p . 559 ; The Metropolitan Counties, &c., Society v .

Brown (1859), 26 Bean. 454 ; In re De Falbe (1901), 1 Ch .
523. Unless it has come part of the house in an intelligible sense
it does not pass to the mortgagee .

Taylor, in reply : On the question of intention see Keefer. v .

Merrill (1881), 6 A .R. 121 at p . 130.

Cur . adv. volt .

1st October, 1918 .

MACDONALD, C.J.A . : The question is whether or nut the
safety-deposit boxes in question were part of the freehold o r
were merely chattels . It arises in this ease as between mort-
gagee and the assignee of the mortgagor, who is now the owne r
of the equity of redemption .

The building now known as the Dominion Trust Buildin g
was erected by the British Canadian Securities Company, a MACDONALD,

company subsidiary to the Dominion Trust Company, and I

	

C .a .A .

think it can fairly be inferred from the facts that the buildin g
was intended mainly for occupation by the Trust Company . It
was erected and equipped to meet the business requirements of
the Trust Company.

The learned trial judge found that the boxes originall y
installed during the construction of the building by the said B .C .
Securities Co., the mortgagors, were part of the freehold, bu t
that certain other boxes placed in the building by the Dominion

239
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CO URT OF Trust Company about a year afterwards were chattels . The
--

	

term "vault" is sometimes used in this case as signifying th e
1918 strong room and sometimes the boxes in the room . But this

°et. 1 . confusion in terminology apart, the case has to do with stee l

DOMINION boxes and their frames, installed in a room specially constructe d
TRUST Co. for the safe deposit and care of documents and valuables . At

_MUTUAL the date of the mortgage these boxes had not been installed, bu t
LIFE

	

their installation was clearly in the contemplation of the partie s
ASSURANCE

COMPANY to the mortgage and the Dominion Trust Company . The Trust
OF (CANADA

Company at first occupied a considerable part of the building ,
including the strong room and its equipment, as tenants of th e
Securities Company, and after a year of such tenancy took a
conveyance of the premises subject to the mortgage. The
Securities Company and the Trust Company are now in liqui-
dation . The mortgagee is in possession, and the Trust Com-
pany brought this action to recover the boxes in dispute .

The circumstances under which the first lot of boxes wer e
installed in the strong room are, in my opinion, important a s
indicating the intention of the owners of the premises, and als o
the understanding of the Dominion Trust Company, as to wha t
the relationship of these boxes to the freehold was intended t o
be. A large number of the boxes were purchased from th e
Trust Company by the Securities Company for installation wit h

MACDONALD, others purchased from the manufacturers . They were installed
C .J .A . in accordance with plans of the strong room prepared by th e

architect . The strong room was constructed specially for the
business of safe deposit . The installation of these boxes appears
to me to be part of the general scheme to construct and equip a
building or room for a particular purpose . Those which the
learned trial judge held to be part of the freehold, while not
actually attached thereto by bolts or other fastenings, were
placed in such a way as to suggest permanency . They occu -
pied one side of the room from end to end and from floor t o
ceiling, with appropriate finished moulding along the top, an d
rested upon the concrete floor below the rubber tiling whic h
covered the rest of the floor, and which was fitted against th e
base of the boxes. Complimentary to the boxes were certai n
cubicles or small apartments affixed to the freehold, designed
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for the convenience of depositors in examining their document s
in private .

It appears to be well established by authority that if an
intention to make chattels part of the freehold is sufficientl y
established from all the circumstances of the particular case,
they may be held to be part of the freehold, notwithstanding
that they are not affixed otherwise than by their own weight t o
the freehold : Holland v. Hodgson (1872), L.R. 7 C .P. 328, in
which Lord Blackburn points out that in such circumstance s
the onus of proof lies on the party who alleges that the chatte l
has been made part of the realty. In Leigh v . Taylor (1902) ,
A .C. 157 at p . 162, Lord Macnaghten said that ,

"The mode of annexation is only one of the circumstances of the case ,

and not always the most important—and its relative importance is probabl y

not what it was in ruder or simpler times . "

One may be permitted to ask, in view of the fact that the
Trust Company was to become tenant, why the boxes which
belonged to the Trust Company should have been purchased
from them by the Securities Company and installed as part o f
the original scheme of construction if they were to remain chat-
tels? That portion of the building, including the strong room ,
which was leased by the Trust Company was leased at a lum p
sum, without distinction between the building as freehold an d
these boxes as chattels. In my opinion, the completeness of the
equipment of the room by the installation of the boxes an d
cubicles strongly supports the defendant 's contention that th e
boxes were intended to be a permanent adjunct of the strong
room. The removal of these boxes would leave the floor of the
room in an incomplete condition . The rubber tiling would
have to be extended over the surface formerly occupied by th e
boxes, and while this is not in itself a matter of very grea t
weight, yet, in conjunction with other circumstances, it is no t
to be overlooked. As regards the second class of boxes, namely ,
those which were placed in the strong room by the Trust Com-
pany after they became the owners of the equity of redemption ,
1 entertain considerable doubt as to their states. They were
no part of the original construction or installation, and I a m
unable to say that the learned judge came to a wrong conclusio n
when he held that the mortgagees did not satisfy the burden of

16
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COURT of roof resting on them to shew that these boxes were mad e
APPEAL
p g part
of the freehold . They did not form even a complete "nest o f
boxes," and were not embraced in the general scheme of num-
bering applicable to the others .

DOMINION

	

I would, therefore, dismiss both appeal and cross-appeal .
TRUST Co :

MUTUAL

	

GALLIHIER, J.A . : I would dismiss the appeal and allow th e
LI"

	

cross-appeal . I realize that it is a case of no little difficulty ,
ASSURANCE

COMPANY and one on which different minds can very well come to opposit e
OF CANADA conclusions, as indeed is instanced by the fact that no two minds

have wholly met here .
After a careful perusal of the evidence and an endeavour to

apply the authorities cited to us, and others which I have read ,
I am unable to conclude that the articles in question here are
fixtures and come within the purview of the mortgage . Mr.
Taylor presented to us a very forceful and elaborate argument
as to the architectural design, location and numbering of th e
nests of boxes, the cubicles, grills and other fittings, their gen -
eral erection and construction on a well-defined plan, and urged
that he was well within the decision in D'Eyncourt v . Gregory

(1866), L.R. 3 Eq. 382 at p . 394. In that case Lord Romilly ,
Master of the Rolls, expressed himself as not coming to his con -
clusions with any degree of confidence or complete satisfactio n
to himself, but even had the decision been given absolutely fre e

OALLIHER, from doubt, I must confess I cannot see the application of a
J .A .

principle under the circumstances of that case, which was th e
beautifying of an expensive manor house and grounds by the
harmonizing and symmetrical designing and construction o f
objects of art, to the furnishings of a safety-deposit vault in
a business block . As regards the rule laid down by Lord Black -
burn (then Justice Blackburn), who delivered the judgment of
the Court in Holland v. Hodgson (1872), L .R. 7 C.P. 328, fol-
lowed and approved in subsequent cases in England and in ou r
Supreme Court of Canada, it resolves itself into a question o f
what was the intention of the parties under the particular cir-
cumstances of each case. I think we must find, upon the evi-
dence here, that the several articles in question could be easil y
removed without damage to the property. Of course, that alon e
does not determine what are fixtures and what are chattels, an d

191 8

Oct . 1 .
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as evidence of intention, Mr. Taylor points to the fact that when
negotiating for the loan, the plaintiff made a point of the
earning capacity of the safety-deposit vault . I think it may be
assumed that, generally speaking, loan companies do no t
advance their money with the view of at some future time
acquiring the property by foreclosure or sale proceedings, bu t
rather for the purpose of income by way of interest on such
loans, but, of course, with a view to obtaining ample security i n
ease of failure to repay the loan and interest . After the valua-
tion of the property as a property pure and simple, they inquire
into the earning capacity of the premises, not so much perhap s
with a view to placing an enhanced value thereon as to th e
probability of the mortgagor being able to meet his payments
when due . I admit both conditions may be in mind, but not s o
as to warrant us in assuming that the defendant believed or th e
plaintiff intended that the fittings or fixtures, whichever we ma y
for the moment call them, would be covered by the mortgage .
The mortgage was upon the lands and premises, describin g
them, and making no reference to fixtures (though fixtures, of
course, would be included), and I mention it merely to poin t
out that in most of the cases cited to us by Mr . Taylor, of coun-
sel for the defendant, which were cases where machinery wa s
being used for manufacturing purposes, and where without th e
active operating creative power the purposes for which th e
premises were utilized could not be carried out, fixtures wer e
specifically mentioned in the mortgage . Some of these nests of
boxes were laid on steel beams, and rubber tiling, with which
the floor of the vault was finished, was brought up to and agains t
the base of the boxes, while those brought in later were place d
on top of the rubber tiling, a fact which rather argues agains t
there being an intention to attach these as fixtures to carry ou t
a completed plan as a whole . The removal of one row of rubbe r
tiles, which would be sufficient to enable the boxes to be
removed, seems to me to affect the realty in so slight a degree a s
to constitute practically no appreciable damage . Nothing
would be gained by dwelling upon the matter further, as rightly
or wrongly, I have reached a conclusion satisfactory to my own
mind as to the nature of these articles .
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McPIIILLIPs, J .A. : The two actions were tried together by
Mr. Justice GREGORY, and involved the question of the deter-
mination as to whether the safety-deposit boxes, cubicles and
other fixtures connected therewith, of the safety-deposit vault of
the Dominion Trust Company were the property of the Mutua l
Life Assurance Company of Canada, mortgagees, later mort-
gagees in possession, and still later the owners of the freehol d
by an order absolute of foreclosure . The learned trial judge in
a very careful judgment, in which he went very fully into th e
facts, and discussed the law as it is interpreted and applied by
him, found that the safety-deposit boxes called by him as lot 1
were the property of the Dominion Trust Company, being par t
of the realty ; that as to lot 2 they were and remained chattels
of the Dominion Trust Company. The Mutual Life Assuranc e
Company of Canada appealed as to the finding relative to lot 2 ,
and the Dominion Trust Company cross-appealed as to the find-
ing relative to lot 1 . The British Canadian Securities, Lim-
ited, was in its action h<;ld to be entitled to the steel bookcases
and map and voucher cases, and the Mutual Life Assuranc e
Company of Canada was held to be entitled to the steel shelvin g
and wire partition in the storage vault and counter plate glas s
on the counters, and in this action there is an appeal and cross-
appeal . In my opinion, and with great respect to the learne d
trial judge, I am entirely unable to accept the view that th e
Dominion Trust Company or the British Canadian Securities ,
Limited, are entitled to any of the claimed articles, but tha t
they are all fixtures, and are the property of the Mutual Life
Assurance Company of Canada, the owners of the freehold .

It would be too long a story to in detail set forth the variou s
changes in the business relations and realty holdings change s
of the Dominion Trust Company and the British Canadia n
Securities, Limited, ceding in disastrous financial failure, bu t
this much can be said, that the two Companies were one in so
far as that can be said where they were separate entities, man -
aged wholly by the one person, namely, the late \V . R. Arnold ,
who was the managing director of both companies . The mortgag e
held by I he Mutual Life Assurance Company of Canada, no w
foreelo<< d , was given by the British Canadian Securities, Lim-
ited, tle then owners of the freehold, being a most modern an d
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substantial office building in the City of Vancouver, of exten- COURT Of

APPEAL

sive

	

and was later the home and the

	

of theproportions,

	

property
Dominion Trust Company, subject to the mortgage, becoming 191 8

subsequently to the mortgage the owner of the freehold by con- Oct. 1 .

veyance from the British Canadian Securities, Limited . The DOMINION

Dominion Trust Company (hereafter called the Trust Com- TRUST Co.

parry) was a party to the application for the loan made to the 37UTUAL

Mutual Life Assurance Company of Canada (hereafter called LIFE

ASSURANCE
the Assurance Company), and was a party to the mortgage and COMPAN Y

bond as a principal debtor, along with the British Canadian OF CANADA

Securities, Limited (hereafter called the Securities Company )
for the due payment of the mortgage. Elaborate forms of
application plans and other data were placed before the Assur-
ance Company, and great stress was laid upon the nature of th e
building, its adaptation, in fact, architectural design, to house
the safety-deposit vaults, and to generally carry on an extensiv e
financial and trust business of a permanent nature, and the busi-
ness carried on was certainly of large, even vast, proportions ,
unfortunately only to end in disastrous failure . There wa s
displayed in large letters upon the building this legend :
"Dominion Trust Company The Perpetual Trustee Armour
Plate Safety Deposit Vaults," evidencing the declared per-
manent nature of the business carried on in the building. It is
true that the whole office building was not devoted to the busi -
ness of the Trust Company and the Securities Company, there

MCP
J,A

LL
,

IPB ,

being other tenants, but the building was most certainly ear -
marked in particular as the permanent abode of the Trust Com-
pany, and was built and especially adapted for the business o f
the Trust Company and the Securities Company, and this wa s
generally impressed upon the Assurance Company . It would
take too long to enter into the details as to this, but I conside r
that the subject warrants at least the setting forth of a lette r
which went to the Assurance Company from Arnold at the time
of the application for the loan . It reads as follows :

"We beg to advise you that we are sending you today under separat e
cover blue prints of our building at the corner of Pender and Home r
Streets, Vancouver, as requested by Mr . R . L . Drury . With regard to th e
rentals for safe-deposit vaults, we beg to advise you that the earnings fo r
the first eight months of 1912 were $5,000 . The vaults being installed i n
the building at the corner of Fender and Homer Streets are double th e
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COURT OF size of the present vaults, and the earning capacity will be $25,000 . At
APPEAL the present time the Dominion Trust Company have some ten different

sizes of deposit boxes for rent, but a number of sizes are all rented an d

	

1918

	

they are waiting to instal new boxes in the new building . We would like

	

Oct. 1 .

	

to know regarding this loan by wire after your full Board meeting to be
held on the 10th inst. I might say that since your president and managin g

DOMINION director were here we have refused this loan from other parties on accoun t
TRUST Co.

v

	

of assurances which they gave us at that time . "

MU TU L

	

The Assurance Company finally advanced the sum o f
ASSURANCE $225,000 by way of mortgage, and became possessed of the lega l

COMP
AAD

N
OF CANADA estate in the lands upon which the building is situate and were

mortgagees thereof . The Trust Company became the owner s
thereof, subject to the mortgage, by purchase from the Securi-
ties Company for the sum of $625,000, being conveyed the lan d
upon which the building is, "together with all buildings, fix-
tures," etc ., words to be found in the conveyance. Now, at th e
time of the conveyance, the bulk of the articles called in ques-
tion were in place and situate in the building, and in use in con-
nection with the business there carried on, and all of the article s
are in their nature not only useful, but in these modern times
may be said to be necessary in the carrying on of the business ,
especially when carried on in the extensive way in which it was ,
being a business of great volume, and the building was adver-
tised far and wide as having the most complete fittings of the
most modern kind, and of undoubted convenience and safety, i n

MCPIIILLIPS, fact, in perfect keeping with the character of safety-deposi t
J.A . vaults, now so well understood in the large cities of the Unite d

States and Canada . It is clear beyond question that a ver y
material inducement for the making of the loan by the Assur-
ance Company was the character of the building and its specia l
adaptation to the business carried on, and its very complete
architectural design and construction, together with all th e
necessary fittings of safety-deposit vaults, i .e., safety-deposit bo x
units and all the necessary attendant features to complete th e
same, together with the steel book cases, map and voucher cases ,
steel shelving, wire partition and storage vault, in short, all the
claimed articles find their natural place upon the premises in
which the business was being carried on, and were essential an d
necessary in the carrying on of the business and evidenced the
special character of the building and its adaptation for the
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special class of business carried on therein . I do not find it COURT O F
APPEAL

necessary to enter into detail as to which Company placed the

	

—
respective claimed chattels upon the premises, it not being a

	

191 8

matter material to the inquiry as I view it. They all became oct. 1 .

fixtures, and were not removable as against the mortgagee in DOMINION

possession and the owners of the building and land by way of TRUST Co.

foreclosure of the mortgage. It may be remarked in passing MUTUAL

that no attempt was made to set up any title to the claimed ASSU
LIFE

RANCE

chattels until after the mortgagee was in possession . The Trust COMPANY

Company and Securities Company are both in the course of of CANADA

being wound up, and the claims made are being made by th e
liquidators thereof—that is, the actions are being carried o n
in connection with liquidation.

In the argument upon the two appeals (I am dealing with
the actions and the appeals in one judgment as the facts an d
the law are so interlaced that it would only mean undue repeti-
tion otherwise, and I cannot really see any differentiation i n
the matter for consideration ; that is, my view of the law appli-
cable to the special facts is equally decisive and comprehensive
of both appeals) a great many authorities were referred to . I
do not intend to in detail discuss all of these authorities. With
deference to counsel upon both sides, some of them seem quit e
inapplicable, but I admit that there would appear to be quite a
good deal of confusion in the many opinions of the eminent MCPHILLIPS,

judges who have so laboriously and ably examined into the

	

J.A.

principle of law as affecting fixtures ; this though is apparent
throughout all the decisions and has been given voice to by the
learned judges, that each case must really be decided upon the
special facts thereof, that is, that the principle is elastic in its
application, and should, of course, be equitably applied. In the
appeals which are before this Court we have the original partie s
—no intervening interests . The fact that the Trust Company
and Securities Company are in the course of being wound u p
confers no greater rights than the rights exerciseable by th e
mortgagors, and both companies, as we have seen, were partie s
to the mortgage. In passing, it may be further noted, as th e
evidence shews, that the conveyance from the Securities Com-
pany to the Trust Company is the only instrument passing the
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articles which, in the main, are the subject-matter of the appeals, -
that is, there is here cogent evidence of intention that they wer e
considered fixtures and passed with the conveyance of the lan d
upon which the building was situate. No bill of sale was
executed ; in fact, no evidence whatever that there was any
sale independent of the sale of the realty .

It is a further matter for remark and particularly pertinent
to the inquiry that the safety-deposit boxes, accompanying appli-
ances, attachments and conveniences, were all put in place under
special architectural supervision and in accordance with plan s
made . There is here no casual bringing into a building o f
chattels, the placing of same with more or less fixity to the
premises with no intention whatever of making them part of
the building, but here we have substantial articles all comin g
within the plans and scheme of the building, to constitute a
permanent safety-deposit vault with all its modern accessories ,
and to otherwise put in place and make serviceable a moder n
and up-to-date office building having in particular these specia l
features, but now the contention is, that there must be a com-
plete emasculation of the creation which was so much enlarge d
upon when the very considerable loan was applied for to th e
Assurance Company, which loan was made upon the faith of
these professions, and when the mortgagee seeks, in accordanc e
with the terms of the mortgage . to exercise the right of posses-
sion and ownership of that which was mortgaged to it, thes e
companies (the liquidators cannot assert any greater right )
have the hardihood and effrontery to submit that the law sup-
ports them in their contention . With all respect to contrary
opinion, my view is that the law fails to support any such sub -
mission, and it would be an instance, were it otherwise, o f
bringing the law into disrepute . We have here special cir-
cumstances that cannot be overlooked, and whatever confusio n
there may be in the law, no confusion can arise in its applica-
tion to the special facts so apparent in these appeals . An early
case, much cited in later eases, which well demonstrates wha t
the law is and its proper application, is lhalmsley v. Milne

(18)91, i C.13 . (x.s.) 11 :i (121 R.R . 448), and it was a ens ;

of bankruptcy, the assignee claiming. The case well warrant s

COURT OF
APPEAL

191 8

Oct . 1 .

DOMINION
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V.
MUTUA L

LIF E
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OF CANADA

MCPIIILLIPS ,
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careful perusal and consideration, and wholly supports the COURT OF
APPEAL

argume4ts of the learned counsel for the mortgagee, the Assur -
ance Company, in the appeals before us. I merely quote the

	

191 8

concluding words of Crowder, J ., who delivered the judgment of Oct. 1 .

the Court, at pp . 138-9 :

	

DomINIoN
"We think, therefore, that, when the mortgagor (who was the real owner TRUST Co .

of the inheritance), after the date of the mortgage, annexed the fixtures

	

v .
in question for a permanent purpose, and for the better enjoyment of his MUTUA L

LIF E
estate, he thereby made them part of the freehold which had been vested ASSURANCE
by the mortgage-deed in the mortgagee ; and that, consequently, the COMPAN Y

plaintiffs, who are assignees of the mortgagor, cannot maintain the present OF CANADA

action . "

This case has been cited in the following cases : Gough. v .

Wood & Co. (1894), 1 Q.B. 713 ; Hobson v . Gorringe (1897) ,
1 Ch . 182 ; Crossley Brothers, Limited v. Lee (1908), 1 K.B .
86 ; Ellis v . Glover & Hobson, Limited, ib . 388.

The extent to which the law has been carried in its applica-
tion, even where the ownership in the chattel was not really i n
the mortgagee, is evidenced in Hobson v. Gorringe (1896), 66

L.J ., Ch. 114. A. L. Smith, L .J. at p . 121 said :
"That a person can agree to affix a chattel to the soil of another so that

it becomes part of that other's freehold, upon the terms that the one shal l
be at liberty in certain events to retake possession, we do not doubt ; but
how a de facto fixture becomes not a fixture or is not a fixture as regard s
a purchaser of land for value and without notice, by reason of some bar -
gain between the affixers, we do not understand, nor has any authority to
support this contention been adduced ."

	

MCPxILLIPS ,

Reynolds v. Ashby & Son (1904), 73 L.J ., I .B. 946, a

	

J .A .
decision of the House of Lords, is a leading case dealing wit h
the law calling for consideration upon these appeals. I will
only quote one portion of the judgment of the Lord Chancello r
(Earl of Halsbury) appearing at p. 950 :

"The question is whether they passed by the mortgage . But for the
fact that Holdway had not paid for them the question would not in m y
opinion be open to the slightest doubt . There is a long series of decision s
of the highest authority showing conclusively that as between a mort-
gagor and a mortgagee machines fixed as these were to land mortgage d
pass to the mortgagee as part of the land. The decisions in question begi n
with Wahnsley v . Milne [(1859)1, 29 L .J ., C .P . 97 ; 7 C.B. (N .S .) 115 ,
and include Barclay, Ex parte ; Getman, In re [ (1855) ], 25 L .J ., Bk . 1 ; 5
De G.M. & G . 403 ; Mather v . Fraser [ (1856) ] , 25 L .J ., Ch . 361 ; 2 K . &
J. 536 ; Clvmie v . Wood [ (1868)1, 37 L.J., Ex. 158 ; L.R. 3 Ex . 257. In
Ex . Ch. : [ (1869)1, 38 L . .J ., Ex. 223 ; L.R. 4 Ex. 358 ; Longbottona v . Berry

[ (1869) 1, 39 L .J., Q .B . 37 ; L.R. 5 Q .B . 123 ; Holland v. Hodgson [ (1872) ],
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APPEAL

	

L.J . . Q .B . 564 ; and Hobson v. Gorringe (1896), 66 L .J., Ch. 114 ; 1897, 1

	

1918

	

Ch . 182 . Others were referred to in the argument, but I need vainly men -
tion Southport and West Lancashire Banking Co . v. Thompson (1887), 5 7

	

Oct . 1 .

	

L.J., Ch . 114 ; 37 Ch. D. 64, where it was held that whether the mortgago r
is an owner in fee or is only a leaseholder (as in this case) is immateria l

DOMINION with reference to the question now under consideration. It is quite impos -
TRUST Co .

sible to overrule these decisions . "v .
MUTUAL

	

In the present appeals there is no question that the lega l
LIFE

ASSURANCE estate passed to the mortgagee . In re Samuel Allen c6 Sons,

OF CANADA Lim . (1907), 76 L .J., Ch. 362, Parker, J . (afterwards Lord
Parker of Waddington, lately deceased, one of England 's great-
est jurists), had under consideration rights under a hire -
purchase agreement . The head-note reads as follows :

"Machinery obtained by a company under a hire-purchase agreement wa s
fixed to its business premises. Subsequently the company gave to a ban k
an equitable mortgage of its premises by deposit of deeds accompanied b y
1eritten memoranda of charge . The bank had no notice of the hire-pur-
chase agreement . On default in payment by the company under the hire -
purchase agreement the vendor of the machinery gave notice demanding
the return of the machinery . A winding-up order was made against th e
company, and money was still owing to the bank under its memoranda o f
charge :—Held, that the bank being an equitable mortgagee took subject t o
the hire-purchase agreement, that the hire-purchase agreement created a n
equitable interest by which a subsequent purchaser who had not the legal
estate was bound, and that the interest of the bank under its mortgage
was postponed to the interest of the vendors of the machinery under th e
hire-purchase agreement.

	

Cough v . Wood & Co . (63 L .J ., Q.B. 564 ;

stePUILLIPS,
(1894), 1 Q.B. 713) ; Hobson v . Gorringe ([(1896)1, 66 L.J ., Ch. 114 ;

a .A .

		

(1897), 1 Ch. 182), and Reynolds v . Ashby (73 L .J ., K.B . 946 ; (1904) ,
A .C. 466 distinguished ."

The circumstances surrounding the giving of the mortgag e
in question in these appeals, the character of the business to be
carried on upon the premises, the special construction of the
building, its adaptation to the particular business, all punctuat e
the creation of premises of a special character of a presen t
and potential value that should appeal to a mortgagee in making
the loan, and was undoubtedly an inducement to make the same,
so as to create an equitable position that the Trust Company
and the Securities Company cannot be allowed to now dispute ,
but quite apart from that, the legal estate became vested in th e
mortgagee and there was no removal before the mortgagee too k
possession. Of course though, in my opinion, no removal would
have been justified, and if there had been, there would be a
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right of action therefor . A case which is apposite is Monti v. COURT OF
APPEAL

Barnes (1900), 70 L.J., Q.B. 225 . The head-note is in the —
following terms :

	

191 8

"The mortgagor of a freehold dwelling-house after the execution of the Oct . 1 .
mortgage removed certain fixed grates from the house and substituted for
them an equal number of dog grates . The substituted dog grates were DOMINION

not physically attached to the freehold, but rested in their places merely 1 RUST Co .
v .by their own weight, which was considerable :—Held, that, the true infer- MUTUAL

once being that the dog grates were substituted for the purpose of improv-

	

LIFE
ing the inheritance, they were fixtures ."

	

ASSURANCE
COMPANYAnd see the judgments of A . L. Smith, M.R., Collins and Stir- OF CANAD A

ling, L.JJ. It is noteworthy that A. L. Smith, M.R., at p.
226, used this language :

"It is obvious that a dwelling-house cannot continue without grates, an d
manifestly the mortgagor never intended that the house should be withou t
them."

Here we have a building specially constructed and with a
declared present and potential value, founded upon having
therein a safety-deposit vault . Of what practical value woul d
it be without the necessary accessories—the safety-deposit boxes ?
To state the proposition only shews how untenable it is, that as
against this declared intention the very parties who induce d
the Assurance Company to make this very considerable advanc e
of money should now be interfered with in its right to th e
security, it should be left intact, not destroyed, and i n
passing, the evidence shows that the Assurance Company, in

MCPHILLIPS,
the endeavour no doubt to recoup itself for the investment made,

	

J .A .

is now maintaining and carrying on a safety-deposit vault busi-
ness upon the premises.

The Scotch case of Howie's Trustees v . M'Lay (1902), 5 F.
214, is much in point. The head-note is as follows :

"Held that a heritable security over a factory included as part of the
heritable subjects five lace looms therein, which were bolted to a long iro n
sole-plate attached only by its own weight to the floor, the upper part o f
the looms being tied by substantial iron stays to the roof beams .

Lord McLaren, at p . 220, made use of the following language,
which may be aptly applied to the special facts of the appeal s
we have for consideration :

"I have already said, or implied, that in the question whether an articl e
in its nature moveable is attached to the heritable estate, the law can only,
as I think, establish presumptions . The actual decision must depend on
the facts of the case, and I think it results from the decisions that the
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APPEAL machinery used for industrial purposes than in the case of articles of

domestic utility or ornament, which are usually carried by the owne r

	

1918

	

from one residence to another . One reason for the distinction may b e

	

Oct. 1 .

	

found in the fact that a building which is to contain machinery is gener -
ally designed to carry the special machinery that is to be put into it. In

DOMINION any case, the size and proportions of the building, the strength of its walls
TRUST Co. and girders, and the light and heat required, are elements which depen d

v .
MUTUAL On the nature of the work to be done in the building, and the mechanis m

	

LIFE

	

by which that work is to be carried on . I need hardly say that the degree
ASSURANCE of mutual adaptation of building and machinery will vary in different

COMP AN Y
OF CA'N'ADA

trades, and therefore there can be no absolute rule as to machinery in
general, but only a presumption . In the present case the more valuable
articles in dispute are lace-looms, placed in a weaving shed of suitabl e
construction, and so proportioned to the dimensions of the looms that th e

uppermost part of the frame (I think it was called the Jacquard frame )
admits of being bolted to the frame of the roof of the building . I think
this is sufficient adaptation of the machine to the building to satisfy th e
notion of fixation or attachment to the inheritance . "

Then it is to be noted that the facts disclose in these appeals
that the fixtures were placed by the owners of the realty, an d
in this connection the judgment of Joyce, J . in In re Chester -

field's (Lord) Settled Estates (1910), 80 L.J., Ch. 186 i s
much in point .

Mowats Limited v. Hudson Brothers, Limited (1911), 105
L.T. 400 is an interesting case, although in no way decisive of
the points we have to consider, being solely a case of landlord

MCrxILLIPS,
and tenant, but a statement of the law as understood by tha t

J .A . great judge, Vaughan Williams, L .J., appearing at pp. 402- 3
(although in the particular case dissenting from his brethren )
is instructive.

The learned Lord Justice there speaks of "the scheme for th e
conversion of the building into a provision shop ." We hav e
the erection of a building specially constructed and adapted fo r
a safety-deposit vault and the carrying on of that business —
"Armour Plate Safety Deposit Vaults," and the case of th e
granting of the legal estate . A most decisive case upon th e
points calling for decision upon the present appeals is that o f
the House of Lords in Mew' v . Jacob (1875), 44 L.J., Ch. 481,

the head-note reading as follows :
"Trade fixtures pass by a mortgage of the freehold or of a leaseholder' s

interest in the property to which they are attached, whether such mortgag e
be effected by a regularly executed deed, or by deposit with memorandum,
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and such mortgage will be effectual, though not registered, as against an y
subsequent unregistered bill of sale. Trade fixtures added subsequently
to the mortgage are subject to this rule as much as those attached befor e
the mortgage. "

And see the judgment of Lord Hatherley in this case at pp.
484-5 . The language which is most important for considera-
tion upon the present appeals is (p . 485) :

"I apprehend that a mortgage or assignment out and out of all a lease-

holder's interest in the property itself as distinguished from the fixture s
carries with it also the interest in the fixtures attached to the property ,
although those fixtures might be subject to the right of removal if th e
mortgage had not been executed by the party entitled to the lease . I
mention that because it appears to me to cover the question of any fixture s
that may have been added subsequently to the memorandum of deposit by
the mortgagor in this instance. If subsequently to the memorandum of
deposit he had attached other chattels to the property, the mortgagee o f
the lease stood in the same position as his mortgagor, and those thing s
when attached to the freehold, passed during the interest that stil l
remained in the lease. Therefore the mortgage would attach to them, and
the mortgagee would at any time during the lease, have the benefit which
his mortgagor had of removing those chattels that first attached anterior
to his mortgage and also that subsequently attached posterior to his mort-
gage . That being so, the only argument on this subject which we hav e
heard to-day appears to me to be entirely untenable."

I particularly rely upon this statement of the law, as th e
mortgage in the present case was executed by both the Trus t
Company and the Securities Company, and both Companie s
have placed fixtures in the building which, in my opinion ,
passed under the mortgage and are of the freehold, the property Mcrxlr z
of the Assurance Company. And upon the same point as that

	

s A -
dealt with by Lord Ilatherley, we have Lord Selborne saying,
at p. 486 :

"Another subsidiary point is really covered by the same decisions ,
namely, the suggestion that although fixtures which were upon the lan d
at the date of the mortgage, might pass, those which were placed upon i t
after the date of the mortgage would be in a different situation . As to
that, also, it is admitted that at all events in cases of mortgages in fee ,
trade fixtures placed upon the land after the mortgage are so annexed t o
the land as to belong to the mortgagee ."

The present appeals indicate that note must be taken of th e
modern advance in the use to which buildings are put, and tha t
that which might be at first thought upon the cases to be trad e
fixtures or chattels (not fixtures) forming part of the freehold ,
may well have to be considered as forming part of the freehold ,
and in the inquiry it is particularly a matter for careful eon -

s ,
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sideration to give full effect to the intention of the parties and
the special character of the building, and when that special
character may be said to give the main or a particular value t o
the freehold, the nature of the attachment to the freehold o r
non-attachment at all is to be considered, but there may be n o
attachment at all and yet it may be just and right and a tru e
application of the law to hold that the property in the at on e
time chattels has passed and has become incorporated in th e
freehold . In this connection the language of Lord Shaw in
Attorney-General of Southern Nigeria v. John Dolt and Com-

pany (Liverpool), Limited (1915), A.C. 599 at p. 617 is
indeed most instructive :

"The law must adapt itself to the conditions of modern society an d
trade, and there is nothing in the purposes for which the easement i s
claimed inconsistent in principle with a right of easement as such. This
principle is of general application, and was so treated in the House o f
Lords in Dyce v. Lady James Hay (1852), 1 Maeq. H .L. 305, by Lord St .
Leonards, L .C ., who observed : `The category of servitudes and easement s

McPHILLIPS, must alter and expand with the changes that take place in the circu m
J .A .

stances of mankind .' > >

In my opinion, the mortgage was effective to pass the property
in question and as owners of the freehold the Assurance Com-
pany is the owner thereof, i.e ., the articles in question became
part of the freehold, and the Trust Company and the Securitie s
Company both fail in their appeals, and the Assurance Company
should succeed in their appeals . In the result the actions
should, in my opinion, be dismissed .

Appeal dismissed, Galliher, J .A. dissenting ;

cross-appeal dismissed, McPhillips, J .A . dissenting/ .

Solicitors for appellant : Taylor, Harvey, Stockton & Smith .

Solicitors for respondent : Cowan, Ritchie & Grant.
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IN RE WAR RELIEF ACT AND IN RE LOT 18 ,

SUBDIVISION F, BLOCK 174 .

-MURPHY, J .
(At Chambers )

191 8

Mortgage—Default in principal and interest—war Relief Act—Application Sept . 25 ,
for possession—B .C. Stats . 1916, Cap. 74, sec. 9 ; 1917, Cap. 74, Sec . 7.

IN R E

On an application, under section 9 of the War Relief Aet (B .C. Stats . WAR RELIEF

1916, Cap . 74) as amended in 1917, by a mortgagee to enter into

	

A e

possession in default of payment of rentable value, the Court is t o
have regard, not to the ability of the mortgagor to pay, but whethe r
there exists a sufficient equity in the mortgagor to make it reasonabl y
certain that the mortgagee will ultimately recover .

In deciding the rentable value of a property the Court has no discretion t o
fix an arbitrary rent, but must on evidence adduced decide what is th e
rentable value as fixed by the market at the time the application i s
made .

APPLICATION by the mortgagor by way of petition unde r

section 9 of the War Relief Act (B.C . Stats . 1916, Cap . 74)

and amendment of 1917, for leave to enter into possession unles s

paid the rentable value of the property . Heard by Muuvuv, J.
at Chambers in Vancouver on the 25th of September, 1918 .

Robson, for the application : The principal and interest
under the mortgage are long overdue, and I have the evidence
of an independent party that the rentable value of the premise s
is $12 per month .

L. J. Ladner, contra : Under the statute the rentable value i s
fixed by the Court. In the majority of cases the wife and
family of the mortgagor, who is overseas, are left in possession ,
and in such a case the Court should fix the rent she is able to
pay or she may have to give up possession . It is in the discre-
tion of the Court to fix the amount .

MuRPuv, J . : In my opinion two questions come up fo r

decision under section 9 of the War Relief Act, viz . : (1), wil l

the Court grant leave to enter into possession in default of pay-
ment of rentable value ; and (2), if it does, what is such rent -
able value, such questions to be decided on the facts of eac h
ease? I further think that such decisions are not matters of

arbitrary discretion, but are to be made on the evidence adduced .

Statement

Argument

Judgment
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In considering the first, the Court is to have regard not to th e
ability of the mortgagor to pay, but to the question whether o r
not there exists, at the time the application is made, a suffi-
cient equity owned by the mortgagor to, in the opinion of th e
Court, make it reasonably certain that the mortgagee will ulti -
mately recover his principal and interest .

	

If there is, leave
will be refused. If not, it will be granted . I arrive at thi s
view from a consideration of the scheme of the Act in reference
to premises actually used as a residence, set out in section 5 ,
and of the history of the amendment of section 9 as originall y
passed and as it now stands . If the Legislature intended t o
burden individual mortgagees with the obligation to furnish a t
their own expense homes for soldiers or their dependants, it
would, I think, have clearly said so . The consideration afore-
said leads me to the conclusion that the Legislature ha s
impliedly said the contrary .

In deciding what is the rentable value, assuming the firs t
question resolved in favour of the applicant, I think the Cour t
has no discretion to fix an arbitrary rent, but must, on evidenc e
adduced, decide what is the rentable value as fixed by the mar-
ket at the time the application is made . Section 9 contain s
no words authorizing the Court to fix a rent lower than that
fixed by the market. There may well be a dispute as to what
this rent is, and it is, I think, the settlement of such disput e
that is meant when the section says the rentable value is to be
fixed by the Court . In this case the first question was not
thoroughly ventilated before me . If, therefore, the. mortgagor
desires to contend that there is sufficient equity in this propert y
to justify the Court iii refusing to allow entry into possession o n
the principle hereinbefore set out, I direct the matter to come o n
for re-hearing. If not, I fix the rent at `~ 12 per month, the
aruomlt I find on the evidence to be the rentable value as fixed b y
the market, and which I hold I have no power under the Act t o
arbitrarily fix at: a. lower figure because of the inability of th e
mortgagor to pay inure, or for any other reason .
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SCHETKY AND ACADIA, LIMITED v . COCHRANE
ET AL .

Agreement—Rescission—Fraud—Promissory note transferred under agree-

ment—Recovered by payor from transferee for less than face value—

Payor's knowledge of transaction—Transferor's right to recover .

Upon the incorporation of the Acadia, Limited, of Vancouver, a large
number of the shareholders gave promissory notes in part payment
for their stock and owing to difficulty in collecting on the notes th e
Company entered into an agreement with C., who undertook to make
all collections and settle all claims . C. assumed virtual control o f
the Company and a month later was made managing director . In the
meantime C., with a friend E ., obtained the incorporation of th e
Union Funding Company in Seattle, they holding all the stock giving a
promissory note for $150,000 in payment therefor that was neve r
paid, the Company having no other assets . Later, through C.'s influ-
ence, E . was made a director of the Acadia, Limited, and this wa s
followed two weeks later by his being made president . The board of
directors then by resolution purported to delegate to a small executive
committee all their powers to deal with the Company's property ,
making E. chairman, and C. a member thereof . C. and E. then
having virtual control of both companies, the companies entered int o
an agreement whereby the Acadia, Limited, transferred to the Unio n
Funding Company all the promissory notes it held in payment for
stock, in consideration for which it received a certain number of share s
in the capital stock of the Union Funding Company. Later the
directors of Acadia, Limited, owing to losses occasioned thereby,
endeavoured by negotiation to have the said agreement annulled and
obtain the return of its assets which were handed over under the term s
of the agreement, one of the directors D. being in attendance at the
meetings at which the negotiations were discussed . These negotiation s
failed and the Acadia, Limited, went into liquidation . After liquida
tion D., who had been a director for a year and a half in the Acadia ,
Limited, prior to its being wound up and had given the Company a
promissory note for $7,250 in part payment for stock, negotiated with
the Union Funding Company and recovered his promissory note o n
payment of $1,500 . An action by the liquidator of the Acadia, Limited ,
for rescission of the agreement between the two companies on th e
ground of fraud and that D . was in wrongful possession of his not e
was dismissed .

Held, on appeal, reversing the decision of HUNTER, C.J.B.C . (MCPxILLZPS,

J.A. dissenting), that the scheme whereby the agreement was brough t
about was conceived in fraud and it should be set aside .

Held, further, that D ., though not a party to the fraud, having obtained the
note from the wrongful holder with full knowledge of the facts, wa s
liable to the plaintiff for its full amount .

17

HUNTER,
C.r.B .C .

191 8

April 5 .

COURT OF
APPEAL

Nov . 5 .

ScHETH Y
V .

COCHRANE
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HUNTER ,
C .J .B .C . APPEAL from the decision of HUNTER, C .J.B.C. in an

1918 action tried by him at Vancouver on the 25th, 27th and
28th of March, and at Victoria on the 5th of April, 191.8, for
the rescission of an agreement dated the 7th of April, 1914 ,

APPEAL made between the Acadia Trust Company, Limited, of Van-

COCRRANE

returned . The Acadia Trust Company was incorporated i n
1911, having its head office in Vancouver. The Company
obtained subscribers for stock and entered into various term s
and conditions as to payment, and difficulties subsequently aros e
owing to its inability to collect on the promissory notes given
for stock. On the 19th of August, 1913, the Company entere d
into an agreement with one J . H. Cornish, formerly of Seattle ,
whereby on certain terms he undertook to collect and settle al l
claims and adjust differences between the shareholders an d
officials of the Company. Shortly after entering into sai d
agreement Cornish assumed virtual control of the Company .
On the day following his entering into said agreement he, with
a friend from Seattle named E . C. Elston, procured the incor-
poration of the Union Funding Company in Seattle, of whic h
Cornish and Elston held all the stock, giving in payment a

statement joint-note for $150,000 that was never paid, the said Company
having no other assets . On the 14th of September, 1913 ,
Cornish became managing director of the Acadia Company ,
which position he held until the 6th of October, 1915, when th e
Company was wound up . On the 20th of November, 191 .3 ,
the board of directors of the Acadia Company, through the
influence of Cornish, appointed Elston a director of said Com -
pany, and on the 12th of December following Elston wa s
appointed president, and the board of directors at the same
meeting, by resolution, purported to delegate to a small execu -
tive committee their powers to deal with the property of th e
(ompany, making Elston the chairman of the eonllnittee, of
which Cornish was a member . On the 7th of February, 1914 ,
when Elston and Cornish were in virtual control of both Corn -

April 5.

	 Nov.5'	 ground of fraud, that it was not authorized by the directors o f
Scnjerhr the Acadia Company, and that certain promissory notes hande d

V .

	

over under said agreement to the Union Funding Company b e

couver, and the Union Funding Company, of Seattle, on the



XXVL] BRITISH COLUMBIA REPORTS .

	

259

panies, an agreement was entered into between the Companie s
whereby the Acadia Company delivered over to the Fundin g
Company all the notes of shareholders that it held, in considera-
tion for which it received from the Funding Company a block
of the shares of the capital stock of the Funding Company .
After this $4,200 was collected by the Acadia Company on
account of some of the notes of the shareholders in payment for
stock and said sum was paid over to the Funding Company .
Subsequently the directors of the Company, finding they ha d
suffered loss through the agreement of the 7th of February ,
1914, endeavoured by negotiation to have the agreement annulle d
and recover the assets handed over to the Union Funding Com-
pany under the terms of the agreement, the defendant Cochran e
being present at the meetings at which the proposed negotiation s
were discussed . The negotiations were not successful, and th e
Acadia, Limited, went into liquidation on the 6th of October ,
1915 . In December, 1916, the defendant Cochrane by payin g
$1,500 to the Funding Company received in return his ow n
promissory note for $7,250, that he had given in payment fo r
shares in the Acadia Company . The writ was issued in thi s
action on the 19th of January, 1917 . On the 24th of May,
1917, the Union Funding Company accounted to the Acadi a
Company for all the notes received by it and returned the note s
still in its possession . The plaintiffs claim that the said agree-
ment was entered into and the notes delivered in pursuanc e
thereof as a result of fraud, conspiracy and breach of trust
on the part of the defendants Elston and Cornish, their object
being to obtain possession of the notes ; that the agreement
was ultra vires of the plaintiff Company in that its memorandu m
of association did not authorize the holding of stock in a foreig n
company ; that the directors had no power to delegate thei r
authority to Elston and Cornish, and that the defendan t
Cochrane, who was a director in the Acadia Company from
April, 1914, until its liquidation, had knowledge of the fact s
when he unlawfully obtained possession of his note from the
Funding Company .

S. S. Taylor, K.C., and Baird, for plaintiffs.
O'Neill, for defendant .
J. N. Ellis, for the creditors .

HUNTER ,
C .J .B.C .
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MINI ER ,

C.J .B .C .

HUNTER, C.J.B.C . : A number of points have been taken by
the learned counsel . The first point raised was that there wa s
no power in the directors to delegate their powers to a sub-com-
mittee. The answer to that is contained in Table A, which
provides that "the directors may delegate any of their powers
to committees consisting of such member or members of thei r
body as they think fit ; any committee so formed shall in th e
exercise of the powers so delegated conform to any regulation s
that may be imposed on them by the directors." It is perhaps
pertinent to refer, in connection with that, to section 40 of th e
Interpretation Act, which says that when any act or thing i s
required to be done by more than two persons, a majority wil l
be sufficient to do the same. So that so far as concerns th e
plaintiffs' objection that there was no power in the genera l
body of directors to delegate their powers to any sub-committee ,
I think there is nothing in that point.

The next point that was made was that this sub-committe e
never actually met as a sub-committee, but that any acts o r
proceedings which emanated from them in the name of th e
Company were simply brought about by the evil genius of th e
proceedings, and their signature obtained without their actuall y
meeting and discussing the matter, as gentlemen occupying suc h
a position no doubt should have done . And cases are referre d
to in which it has been decided that the proceedings were invali d
by reason of the committee not having all been there . The
answer to that is contained in the resolution itself, in which i t
is provided that this sub-committee, among other things, was
to keep a record of the names of the mronhers of the committee
present at each meeting of the cotnm it o . To my mind tha t
imports power given to a quorum of those tentlemen to meet a s
they saw fit ; and that it was not necessary for all of them to
meet . There is no point in requiring as a matter of form tha t
the names of all the members which form the committee shal l
be recorded at each meeting, unless it was intended that a
quorum could act as occasion required .

The next point raised was that it was ultra rises on the
part of this company to acquire shares in the company known
as the Union Funding Company, a foreign corporation . As
an answer to that I will refer to several clauses in the memor-
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andum of association. Very wide powers indeed are taken i n
this memorandum of association . Among others I will refer
to section 3, subsection (a), in which this company is given 191 8

general power to execute a trust, loan and financial business April 5 .

in any part of the world . By subsection (i) it is given power
COURT OF

"to acquire by location, purchase, lease or otherwise in the APPEA L

Province of British Columbia or elsewhere, real estate, improved
Nov . 5 .

or unimproved, and personal property of every nature an d
kind," and so on, which would include power to acquire shares
in a foreign corporation. By subsection (q) it is given powe r
to "sell or dispose of the undertaking, lands, property, estate ,
chattels and effects of this company or any part thereof, fo r
such consideration as this company may think fit either fo r
cash or shares, debentures or securities of any other company
operating wholly or partly in the Province of British Columbia ,
and whether the objects of such company are altogether or i n
part similar to those of this company ." By subsection (r) i t
is given power "to purchase, take on lease, or in exchange o r
otherwise acquire any real or personal property including stoc k
in any other company or companies," and so on . By subsection
(s) "to amalgamate with any other company now or hereafte r
incorporated operating or to operate wholly or partly in the
Province of British Columbia," and so on . By subsection (w )
"to procure this company to be registered, licensed or recognized

HUNTER ,
in any Province or Territory in the Dominion of Canada, or in C .J .B .C .

any Province, country or place." So that, I think, there can
be no doubt whatever that so far as the power given by th e
memorandum of association is concerned, that there was powe r
to acquire the shares in the Union Funding Company.

The next point that was raised was that it was ultra vires

of the Acadia Trust Company to acquire those shares or attempt
to acquire them, because the Legislature of British Columbi a
had no power to grant such power to any statutory company .
With respect to the general question as to how far a statutor y
joint-stock company can be lawfully empowered by the Legis-
lature to carry on business outside the Province, it is not now
necessary for me to inquire at length as all that was sough t
to be done here was to acquire property in the form of share s
in a foreign company, and it is not now open to doubt that the

26 1

HUNTER,
C .JVR.C .

SCHETRY
V.

COCHRANE
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Legislature may validly clothe such a company with capacit y
to acquire foreign property . I venture to think, however, that
in the final settlement of the question it will be found illusor y
to attempt to establish any solid line of distinction between a
power to carry on business and a power to acquire property ,
and I do not see any sound reason why such a company may
not be validly clothed with power to acquire property, and I d o
not see any sound reason why such a company may not be
validly clothed with power to carry on business outside the
Province, subject to the law of the extra-territorial jurisdiction ,
if the primary object of its creation is to carry on busines s
within the Province.

The next question that was raised was that in any event the
Companies Act did not empower local companies incorporated
under the Companies Act to acquire property outside the Prov-
ince. I find nothing to lend any support to that contention,
because by section 13 of the Act all that is required is that th e
memorandum shall state, among other things, the objects of
the company. There is no limitation whatever pointed out.
So that, so far as I can see, it was the intention of the Legis-
lature to empower every company incorporated under this Act
to pursue as one of the objects of the company, any matter o r
thing which it was in the power of the Legislature to give i t
capacity to do .

Now, with regard to the agreement itself, it seems to me ,
that on the face of it, it is a valid agreement . Not only that ,
but by section 8G of the Companies Act it is provided :

"Every contract, agreement, engagement . or bargain made, and every bill
of exchange drawn, accepted, or indorsed, and every promissory not e
in general accordance with his powers as such under the regulations of th e
company, shall be binding upon the company ; and in no case shall it be
necessary to have the seal of the company affixed to any such contract,
agreement. engagement, bargain, bill of exchange, promissory note, o r
cheque, or to prove that the same was made, drawn, accepted, or indorsed ,
as the ease may be, in pursuance of any regulations or special resolutio n
or order . "

So that I take it, it was the clear intention of the Legislatur e
that where an agreement is prima facie valid, that is to say ,
executed in accordance with all the regulations concerning the
matter, such as existed here, it did not intend to impose th e
duty of a person dealing with another person in connection wit h

HUNTER ,

C.J.B .C .
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C.J .B .C .
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that document to go behind the document and to inquire as t o
whether it was regular or irregular, or otherwise how it cam e
into existence . Omnia esse vita prcesaruntur. Had it been
shewn that Cochrane, a director of this company, was a part y
to the creation of it or connived at it, a very different cas e
-might have presented itself, as it is the duty of a director t o
see to it, as far as he knows, that the internal regulations o f
the company are complied with ; and the Court would not allo w
him to take advantage of an invalid agreement whose creation
he either aided or connived at . But the difficulty is, that I
cannot see that there is anything in the discovery which wa s
brought before me to convince me that this man ought to hav e
knowledge of the irregularities, if any, imputed to him.

Now, the next point was that in any event there was no
ownership vested in these notes in the Union Funding Company .
The agreement itself, I think, is sufficient to dispose of tha t
objection. The very object of the agreement, on the face of it ,
was to exchange the notes for shares in the Funding Company .
It was true that there was a certain clog or disability attempte d
to be placed upon the alienation of these notes by the Unio n
Funding Company. That, no doubt, was done for the purpos e
of enabling the shareholders to turn around and make thei r
financial arrangements within some reasonable time. It was a
somewhat clumsy way of extending the time within which thes e
shareholders should not be called upon for payment of thei r
notes. But there is no doubt about the terms of the agreemen t
itself, that the property in these notes was vested absolutely in
the Union Funding Company, and it was only a matter o f
accounting between the Union Funding Company and th e
Acadia Trust Company as to what had been done with the pro-
ceeds of those notes. Not only that, but section 61 of the Bills
of Exchange Act provides that "where the holder of a bill pay -
able to his order transfers it for value without indorsing it, th e
transfer gives the transferee such title as the transferrer had in
the bill, and the transferee in addition acquires the right to hav e
the indorsement of the transferrer ." Indeed, if such were no t
the law the uncertainty regarding the title to commercial pape r
would soon become intolerable. So that the only defence then
to an action by the Union Funding Company, arising from the

HUNTER,

C.J.B .C.
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C .J .B .C.

fact that these notes had not been indorsed in due course to the
Funding Company, left open for the obligor on the note would
be to raise any equity that he had as against the Acadia Trus t
Company ; and there is no question of that kind arising in thi s
case . So that when we have regard to the terms of the agree-
ment itself and the section of the Bills of Exchange Act which
I have just referred to, there can be no doubt that the Unio n
Funding Company had become the legal holder of the note, an d
therefore they had power to give a good discharge, and that
leaves the matter as one of accounting between the two com-
panies .

Moreover, it seems to me that if we assume, as the argumen t
suggests, that one of two constructions is open upon the face o f
the agreement—which, of course, is not a regularly drawn
agreement, that is to say, it is not an agreement which was drawn
by a competent solicitor—but assuming that the construction o f
the document is open to doubt, I take it to be a sound principl e
that where two persons are dealing by a document with obliga-
tions to which the obligor is not a party, that if the obligor
adopts the construction of that document which gives him certain
rights or vests certain rights in one of the parties to it, that he i s
not to have any fault imputed to him for adopting a construc-
tion which was open in the document . If people will combine
together and engage in transactions of this kind without proper
legal assistance, I do not see that the Court is called upon to
hold that a third party, who is not a party to the document at all ,
can be prejudiced, or be allowed to be prejudiced if he bona fide

adopts one of two constructions that are open on the face of it .
He should not be exposed to litigation at the hands of either o f
the signatories by reason of their ambiguous dealings with each
other. Here the payor finds the note in possession of th e
Funding Company, transferred to them by an ex facie valid
assignment. Why should he not pay the Funding Company
without the risk of litigation ?

With regard to the question of estoppel that has been raised
by reason of Cochrane's letter of the 4th of April, I canno t
see that there was any estoppel . In the first place, no estoppel
was pleaded ; but waiving that, it seems to me that this lette r
is simply a statement to the effect that he is indebted with
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respect to these shares, that he was the purchaser of the shares ,
and in respect of those shares he admits that a certain amoun t
is owing. That has nothing to do with the question as to wh o
is the holder of the note or as to who has the right to collec t
the money .

It seems to me, after giving the best consideration that I ca n
to the points raised by the learned counsel, that the liquidato r
is bound by the acts of the Company, and that as agains t
Cochrane the action must be dismissed .

From this decision the plaintiffs appealed . The appeal wa s
argued at Victoria on the 4th to the 7th of June, 1918, before
MACDONALD, C .J .A., MARTIN, G-ALLIHER, MCPHILLIPS and
EBERTS, M.A .

Mayers (Baird, with him), for appellants : The agreemen t
whereby the notes were handed over to the Funding Company
was bad owing to the position of the parties . It was a breach
of trust. Cochrane's knowledge of the proceedings cannot b e
questioned as he was a director from the 4th of April, 1914 ,
until the liquidation took place . Under section 10 of the articles
a contract in which a director is interested is invalid unles s
there is full disclosure. A contract is invalid in which a
director has voted if he is interested : Transvaal Lands Com-

pany v. New Belgium (Transvaal) Land and Developmen t

Company (1914), 2 Ch . 488 ; Liquidators of Imperial Mer-

cantile Credit Association v. Coleman (1873), L.R. 6 H.L .
189 ; In re Sharpe (1892), 1 Ch . 154 ; Russell v . Wakefield

Waterworks Company (1875), L.R. 20 Eq. 474 at p. 479 ;
Soar v . Ashwell (1893), 2 Q.B. 390 at p. 394 ; Halsbury' s
Laws of England, Vol . 28, p. 184, par . 372 ; In re Brogden .

Billing v . Brogden (1888), 38 Ch . D. 546 at p. 567. As to
the memorandum of the Acadia Company (1) the agreemen t
was ultra vires of the memorandum ; (2) the memorandum, i f
it did authorize the agreement, was ultra wires of the Act : see
Hitchcock v. Way (1837), 6 A. & E. 943 ; Bonanza Creek Gol d

Mining Company, Limited v . The King (1916), 1 A.C. 566 ;
Boyle v. Victoria Yukon Trading Co . (1902), 9 B .C. 213. The
note was the property of the Acadia Company and Cochrane

HUNTER,

C.J .B .C.
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HUNTER, knew of the conditions under which it was held by the Fundin g
C .J .B.c .

Company.
1918 O 'Neill, for respondent : There is no evidence of fraud. In

Aprils, any event the contract is binding until repudiated. In order

COURT of to succeed against Cochrane the agreement of the 7th of Feb -
APPEAL ruary, 1914, must be rescinded . In other words, they mus t

NOV . 5 .
establish a case for setting aside the agreement . The settle-
ment between the liquidator and the Funding Company was i n

SCHETKY the letter from the Funding Company of the 24th of May, 1917 .
v .

COCHRANE This precluded the right to pursue this action : see Clough v.

London and North Western Railway Co . (1871), L.R. 7 Ex .
26 at p. 35 . As to the agreement being ultra vires of the Com-
pany and the memorandum of association being ultra vires of
the Act see section 12 of the Companies Act (R.S .B.C. 1911 ,
Cap. 39) .

Argument Mayers, in reply, referred to Halsbury's Laws of England ,
Vol . 20, p. 742, par. 1754 ; Reese River Silver Mining Co . v .

Smith (1869), L.R. 4 H.L. 64. On the question of notice t o
a person who takes a negotiable instrument at under value se e
Jones v. Gordon (1877), 2 App . Cas . 616 at p . 629. An agent
as a collector should receive cash only : Williams v. Evans

(1866), L.R. 1 Q.B . 352 at p. 354 ; Legge v. Ryas (1901), 7
Coin . Cas . 16 at p . 19 .

Cur. adv . volt.

5th November, 1918 .

MACDO ALD, C .J.A. : In my opinion the agreement of th e
7th of February was procured by fraud . Cochrane, though no
party to the fraud, must, I think, on the evidence be held to hav e
known of it, or at least that the Acadia Company was contendin g
that the agreement was invalid . He had this knowledge lon g

iACDONALD,

C .J .A . before he secured the note in question, to be delivered up to hi m
by Elston. Cochrane was a director of the Acadia Company
for a year and a half before it went into liquidation, and during
a year of that period was secretary to the Board .

Prior to the winding up, the Company was trying, as was
recited in a resolution of the 30th of September, 1915, a month
before the winding-up order was made, to get the agreemen t
"set aside and cancelled . " Cochrane says that his understand-
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ing was that it was a question of negotiation (to get the agree- HUNTER ,

C .J.B .C .
merit set aside) . He said :

"I have heard the question of an action discussed, but I have never heard

	

191 8
that it was contemplated because my recollection of it every time was that April 5 .
it would cost too much, and that it would be better to do it by negotiation ."	

He must, therefore, have been well aware that the agreement couRT or

was considered to be open to attack in the Courts . Knowing APPEAL

this, and having himself voted to authorize negotiations for a Nov .5 .

settlement which would enable the Company to get back its
SCHETK Y

own, he took advantage of his knowledge obtained as an officer

	

v .

of the Company and proceeded behind the back of the liquidator COCHAA\E

to obtain from the wrongful holder of the assets of the Company
his own note for a large sum, part of said assets, by paying a MACDONALD,

fraction of its face value .

	

C .J .A .

The appeal should be allowed, and judgment should be give n
in the action as prayed .

MARTIN, J .A. would allow the appeal .

GALLInER, J .A . : This matter can, as T. view it, be dispose d
of very shortly. I fail to see; nor could counsel on argumen t
of the appeal give any plausible reason why the agreemen t
of the 7th of February, 1914, between the Acadia, Limited, an d
the Union Funding Company was ever entered into . Of course ,
companies may enter into very foolish and useless agreement s
and yet be bound thereby, and we have here to go further an d
determine whether there was fraud . Upon the evidence befor e
us (which it is useless to set out at length), dealing as it doe s
with a series of occurrences leading up to the making of th e
agreement which had the effect of transferring a portion of th e
assets of a company doing business within this jurisdiction to
a company doing business in a foreign jurisdiction, whose asset s
consisted almost entirely of unpaid notes given for stock sub-
scriptions, and the manner in which this was brought about b y
Cornish, leaves no doubt in my mind that the whole schem e
was conceived in fraud . This being my view, the agreement ,
had it not been set aside by consent of the parties, should hav e
been set aside by this Court .

As to parties, this appeal is confined to Cochrane's liability
on his note to the Acadia Company, which under the agreement

MARTIN ,

OALLIHER ,
J.A .
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HUNTER, was handed over to the Union Funding Company, and whic h
C .J .B.C .

Cochrane obtained possession of by paying the last-mentione d
1918 Company $1,500 in cash and turning over the stock held b y

Aprils. himself or his wife in the Acadia. Cochrane is quite frank i n

COURT of his statement that he sent his agent Jeremy over to Seattle t o
APPEAL make the best bargain he could to compromise his indebtednes s

Nov.5 . on and to get back his note . The turning over of the share s
and the giving of the Union Funding Company 's cheque in sup -

SCHETKY posed payment of these shares which Elston, the manager of th ev
.
.

	

p ~
COCHRANE Company, says he never bought, and would not have bought, a s

he regarded them as valueless, the cheque never having gone
through the bank, where Elston says it would not have bee n
paid, and the indorsing back of the cheque to the Funding Com-
pany by Cochrane's attorney, done, as Elston says, for th e
purpose of making clearance entries, all goes to shew that th e
transaction was not a genuine one, but was, as Cochrane himsel f
admits, an attempt to get back his note, in which he succeeded .
The question is, can such a transaction stand ?

Cochrane was a director of the Acadia, Limited, from th e
4th of April, 1914, to the 14th of October, 1915, and was als o
secretary of the Company prior to its winding-up. He was
fully aware of the efforts that were being made to set aside th e
agreement with the Union Funding Company and to recover
back the notes held by them, of which his own was one . He

CALLIxEB ,
J.A. was aware that the Acadia, Limited, were contemplating taking

action to recover these notes,. but owing to the expense that woul d
be incurred it was decided to accomplish this by negotiation if
possible . Ile was a party to a resolution to this effect . I think
we must take it on the evidence and from his position as director
and secretary of the Company, that he was aware of the natur e
of the whole transaction, the attitude of the Acadia Compan y
and their claim that the notes were their property, and yet in th e
face of all this we find him, long after the Company was in
liquidation, going through what I can only designate as a farcical
effort to shew that he had paid his note in full to the Funding
Company . Even if he had paid it in full, with his knowledg e
of all the circumstances, in my opinion he would still be liabl e
to the plaintiffs .

I would allow the appeal .
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McPHILLIPS, J.A . : I remain of the same opinion that I HUNTER ,
0.J .B .C .

formed at the time of the argument of the appeal, and that is,

	

_
that the judgment of the learned Chief Justice of British Col- 191 8

umbia should be affirmed and the appeal dismissed. The learned April 5 .

counsel for the appellant, Mr . Mayers, in a very careful argu- COURT of

ment, endeavoured to establish the position that Cochrane, the APPEA L

respondent, remained liable upon the promissory note for Nov .5 .
$7,250, notwithstanding that same had been paid and delivered

TK Yup to him by the holders thereof, the Union Funding Company, Scxv.

but stated that the $1,500 paid in cash by Cochrane as part COCHRAN E

consideration to retire the promissory note (the promissory
note was delivered up on the payment of $1,500 and the transfe r
of certain shares), would be credited as a payment upon the
note by the liquidator for the Acadia, Limited, the appellants .
The agreement of the 7th of February, 1914, under which th e
Union Funding Company became possessed of the promissor y
note of Cochrane, was at the time of the payment of the promis-
sory note by Cochrane, a subsisting agreement, and it cannot,
upon the evidence, in my opinion, be gainsaid that at the tim e
Cochrane paid the promissory note it was an admitted effectiv e
agreement under which the Union Funding Company was th e
holder of the promissory note in due course, and Cochrane there -
fore was entitled to make payment to the Company.

No fraud was alleged as against Cochrane, and at this bar
CPHILLIPS,

and during the argument the learned counsel for the appellants

	

J .A .

expressly disclaimed any such contention . In any case, neither
the pleadings nor the course of the trial would admit of any suc h
case being attempted to be made. The agreement being a n
existent agreement and the Union Funding Company being th e
holders of the promissory note at the time of payment by
Cochrane, in my opinion, it is now impossible for the appellant s
to say that Cochrane was not entitled to make payment of the
promissory note to the Union Funding Company. That Coch-
rane paid less than the whole amount due upon the promissor y
note in cash is, with deference to the argument presented, futil e
and idle contention . The willingness of the appellants to give
credit for the amount paid is significant . That the appellant s
are willing to in part admit the legality of payment to the Union
Funding Company is noteworthy . If the situation was one that



\ICPFIILLIPS ,

SCII ETIiY
v .

Co cIla A\

COURT OF
APPEAL

HUNTER,

C.J.B .C .

April 5 .

Nor . 5 .

1918

did not admit of payment to the Union Funding Company ,
then any payment whatever was at Cochrane's peril . This
would necessarily have to be the position of the appellants .
otherwise it is a w holly illogical contention . The agreement
was later rescinded by mutual agreement as between the com-
panies, but this was not until the 24th of May, 1917, and th e
payment of the promissory note by Cochrane was on the 7th o f
December, 1916, and at the time of the rescinding of the agree-
ment it was well known that the Cochrane promissory note ha d
been paid and had been delivered up to Cochrane by the Unio n
Funding Company, 'and there is no evidence whatever that
Cochrane was aware of any of the grounds upon which it wa s
determined to rescind the agreement . L'=pon the part of th e
appellants a great deal of strenuous argument was addressed to
questions of irregularity in the proceedings of the two Com-
panies, none of which irregularities can be, in my opinion, a t
all relevant to the real matter for determination . In the absenc e
of fraud, none of these irregularities affect the question .
Cochrane was in no way a party to any breach of trust, nor wa s
he in any fiduciary position which would not admit of him
retiring a promissory note, upon which he was liable, upon the
the best terms he could obtain from the holders thereof . The
contention was made that the agreement under which the Unio n
Funding Company became possessed of the promissory note was

J .A .

	

an ultra wires agreement, being outside the powers of the Coin -
pany as contained in the memorandum of association, or i f
within the terms of the memorandum, then ultra vices as not
being an agreement within any of the powers conferred upon a
company under the Companies Act . I cannot accede to thi s
argument. I cannot come to the conclusion, in the language
of that eminent judge, Richards, C .J. (afterwards the first Chie f
Justice of Canada), in Howe Machine Co . v. Walker (1374) ,

35 U.C.Q.B . 37, that the agreement here questioned was 'in
any way contrary to any enactment made by our legislature or
contrary to the general policy of our laws or the interests o f
the people of this Province as indicated by legislation ." The
judgment of Chief Justice Richards may well be described a s
a classic upon the right of a foreign corporation to contract an d
carry on business, and it is instructive in this present appeal ,

270
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nor do I consider that upon the facts of the present case the judg- HUNTERsc. ,
meat in Bonanza Creek Gold Mining Company, Limited v . The

King (1916), 1 A .C. 566 at p. 584, is in any way helpful to

	

191 8

the appellants . It cannot be successfully contended upon the April 5.

evidence that the Union Funding Company was other than a corm o a
substantial company, and it was incorporated wholly distinct APPEA L

from and with no knowledge even of the existence of the Acadia ~~,
Company. The negotiations which in the end culminated in
the making of the agreement as between the companies were all scxv1f~

directed to save the Acadia Company from financial disaster, 0oCHRAN E

and no fraud in the matter has been demonstrated . Further, i t
is a matter for notice, that with all these allegations of frau d
thrown out, it would not appear that any misfeasance proceed-
ings have been proceeded with, which one would expect woul d
have been taken if it was felt that acts of misfeasance ha d
occurred ; and it is not to be forgotten that the appellants, as
already remarked upon, expressly disclaim and do not charge
fraud against Cochrane, the respondent . There was an entir e
lack of diligence upon the part of the appellants, if it wer e
possible to have obtained rescission of the challenged agree-
ment, i.e ., that a well-founded right of action existed . Such an
action might have been brought and an injunction applied fo r
which would have inhibited payments to the Union Fundin g
Company, but this course was not adopted . In fact, the Unio n
Funding Company was, under the agreement, called upon to mrcrxiLLirs,a

	

a .A.

exercise diligence in obtaining payment of the promissory notes .
The payment and settlement arrived at between Cochrane an d
the Union Funding Company would appear to have been a busi-
ness transaction. It is not the province of the Courts to sa y
in what way business people or corporations shall do their busi-
ness, unless it be that there is express statutory enactment, an d
that which has been done is prohibited by statute, or fraud i s
established, and even in the case of fraud there may be conduct
which will not admit of the fraud being insisted upon . In the
present case we have an agreement which was allowed to be give n
full effect to and recognition of the right to carry out its terms ,
and it may well be said that if there was sufficient ground t o
avoid the agreement there was, upon the facts, an election not
to avoid the agreement, and equities have intervened . That is
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the position of Cochrane . The settlement he made was mad e
with a company fully clothed with the right to effect a settle-
ment, i.e ., empowered to agree as to the manner and terms o f
payment of the promissory note, being the holders thereof.
Cochrane had no knowledge of the alleged grounds for rescis-
sion of the agreement . That there was afterwards rescission
by mutual arrangement between the parties to the agreemen t
proves nothing. In an action brought for rescission it migh t
well have failed . It is fitting to remember upon this poin t
what Mr. Justice Mellor said in Clough v. London and Nort h

Western Railway (1871), 41 L.J., Ex. 17 at p . 23 :
"In such eases the question is, has the person on whom the fraud wa s

practised, having notice of the fraud, elected not to avoid the contract ?
or has he elected to avoid it? or has he made no election? We think that ,
so long as .he has made no election, he retains the right to determine i t
either way, subject to this, that if in the interval whilst he is deliberating ,
an innocent third party has acquired an interest in the property, or if i n
consequence of his delay the position even of the wrong-doer is affected ,
it will preclude him from exercising his right to rescind . And lapse o f
time without rescinding will furnish evidence that he has determined to
affirm the contract ; and when the lapse of time is great, it probably would
in practice be treated as conclusive evidence to spew that Ile has s o
determined ."

(Also see United Shoe Machinery Company of Canada v.

Brunet (1909), A.C. 330 . )

As I have stated, the retirement of the note by Cochrane an d
McPHILLIPS, the settlement arrived at between himself and the union Fund -

J .A.

272

HUNTER,

C .J.B .C .

191 8

April 5 .

COURT OF
APPEA L

Nov . 5 .

SCHETKY
V .

COCHRANE

ing Company was a business transaction . The payment of the
$1,500 and the transfer of the shares was accepted by th e
holders of the promissory note, and the note delivered up . If
there is any enforce able right of action in reference to this
transaction it cannot be one which lies as against Cochrane, bu t
one only as between the two companies—parties to the agree-
ment. That the shares transferred were of no value canno t
enter into the question. Again, that was a business transaction ,
and the Union Funding Company must be held to be entitled
to do its business in its own way, and there is evidence that th e
shares have value . Undoubtedly the Union Funding Compan y
must have considered that they were of value . The Court can -
not enter into this question . Again, this would be a matter of
accounting as between the two companies.
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The appellants ask on this appeal for the reversal of the judg- HUNTER,

ment of • the learned Chief Justice of British Columbia, who, a s
is evident from the reading of his careful judgment, gave full

	

191 8

consideration to the conduct of the parties and as well to the Aprils .

documentary evidence. There is no charge of fraud, and as COURT OF

remarked upon, it was expressly disclaimed by counsel for the APPEAL

appellants . The transaction attacked was an ordinary business Nov. 5 .
transaction, and without the element of fraud, and fraud estab-
lished, how is it possible to avoid the transaction ? The learned ScxvTxv

Chief Justice did not see his way to grant any relief, and in COCHEAN E

conformity with the decisions as to the province of a Court o f
Appeal, I am not of the opinion that this is a case where ther e
should be interference with the judgment of the Court belo w
(Coghlan v. Cumberland (1898), 1 Ch. 704 ; Re Wagstaff;

Wagstaff v. Jalland (1907), 98 L.T. 149 ; Ruddy v. Toronto

Eastern Railway (1917), 86 L.J., P.C. 95) .

I would also in particular refer to what Lord Loreburn, L .C .
said at p. 326 in Lodge Holes Colliery Company, Limited v .

Wednesbury Corporation (1908), A .C. 323 at p . 326 :
"My Lords, I regard the finding of Jell J. as conclusive on the question

of fact. It has not been assailed, and if it were, I need not repeat wha t
has often been said as to the advantages enjoyed by a judge who has hear d
the witnesses . When a finding of fact rests upon the result of ora l
evidence it is in its weight hardly distinguishable from the verdict of a
jury, except that a jury gives no reasons . The former practice of Court s
of Equity arose from the fact that decisions often rested upon evidence on mcPJ

. A L
AuPS ,

paper, of which an Appellate Court can judge as well as a Court of firs t
instance . "

In my opinion none of the points of law taken in any wa y
affect that which was, in all its elements, a business transactio n
simply. The dealings were between the proper patties ; the
payment of the promissory note was made to the holders thereof ;
fraud is not alleged ; and no fiduciary position or trusteeshi p
existed that affected Cochrane in what he did .

This appeal has given me much anxious consideration, and I
cannot say that it is without hesitation I have come to th e
conclusion I have, but with no fraud charged against Cochrane ,
or that he was a party to a fraud, it seems to me that in dealin g
with the holder in due course of the promissory note he wa s
not in the position of a trustee ; he was entitled as a debtor to

18
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HUNTER, treat with his creditors and retire the promissory note by an y
C .J .B.C.

business arrangement that could be come to . Payment in cash
1918

	

and the transfer of shares was a "contractual relation "
Aprils . (see Lord Esher, M .R. in Soar v . Ashwell (1893), 2 Q.B.

COURT OF
390 at p. 393), and in so doing it cannot be said tha t

APPEAL Cochrane was a trustee, nor can it be said that Cochrane
"assisted a nominated trustee in a fraudulent and dis-
honest disposition of the trust property" (see Lord Esher ,

s°r' E'` a M.R. in Soar v. Ashwell, supra, at p . 392) . Upon the factsv.
COCHRAVE of the present case and in view of the judgment of the learne d

Chief Justice of British Columbia thereon, to which I attach, a s
it deservedly requires, the highest consideration . I cannot per-
suade myself that the principle of law dealt with by Lord Esher ,

MCPHn,LZPS, M.R. in Soar v. Ashwell, supra, and the Lord Chancellor o f
J .A . Ireland, Sir Ignatius J . O'Brien, in Hahesy v. Guiry (1918) ,

1 I .R. 135 at pp. 138-9, can be said to be applicable to or deter-
minative of this appeal. Even if the case were left in doubt ,
the proper course would be to resolve that doubt in favour of
the respondent. I am not satisfied that the onus which alway s
rests upon the appellant of chewing that the judgment is wrong,
has been satisfactorily discharged in this case .

I would dismiss the appeal .

EBERTS, J .A .

	

EBExrs, J .A. would allow the appeal.

Appeal allowed, McPhillips, J .A. dissenting .

Solicitor for appellants : W. J. Baird.

Solicitor for respondent : J. E. Jeremy .
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ESQUIMAL T AND NANAIMO RAILWAY COMPANY CLEMENT, J.

v. TREAT .

	

191 8

Crown grant—Settlement Act—Grant from Dominion to E. & N . Ry. Co .— March 25.
"Coast-line," meaning of—High-water murk—B .C. Stats . 1884, Cap . 14.

COURT OF

term "coast-line" as descriptive of the eastern boundary of the block APPEAL

of land granted by the Province to the Dominion and by the latter
granted to the plaintiff to aid in the construction of the Esquimalt 	

Nov . S .

and Nanaimo Railway, means the detailed coast-line as fixed by high- ESQLflL T
water mark.

	

AND

[Affirmed by the Judicial Committee of the Privy Council] .

	

NANAIM O

RF . Co .

A PPEAL from the decision of CLEMENT, J . in an action to TREAT

determine the ownership of the foreshore from the mouth of -
the Chemainus River, on Vancouver Island, to a point 80 chain s
southerly therefrom . Tried at Victoria on the 6th and 7t h
of March, 1918 . In pursuance of the Coal and Petroleum Act
the defendant staked the land in question, and on the 19th o f
November, 1917, was granted a licence to prospect for coal o n
said lands and the lands under the sea adjoining . The plaintiff
claims that said foreshore is included in the lands conveyed by
the Province, under the Settlement Act of 1884, to the

Statement

Dominion, and reconveyed by the Dominion by way of subsid y
to the plaintiff Company to aid in the construction of the rail -
way. The question at issue is the construction of the Esqui-
malt and Nanaimo land grant and the statutes dealing with th e
grant, i.e ., whether the grant includes any lands below th e
high-water mark .

Davis, K.C., and Harold B. Robertson, for plaintiff.
Bass, for defendant .

25th March, 1918 .

CLEMENT, J . : This action must, I think, be dismissed .
I can see nothing in the circumstances surrounding th e

passing of the Provincial Act, B .C. Stats . 1884, Cap. 14, to CLEMENT, J .

warrant me in ascribing to the Legislature an intention to depar t
from the recognized rule of construction in the case of a grant
of land bordering upon tidal water, that the seaward limit of
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the grant is high-water mark, as indicated in Attorney-Genera l

v . Chambers (1854), 4 De G.M. & G. 206. The decision of
that very careful judge, the late Mr. Justice IRVING}, in Mowat

v . North Vancouver (1902), 9 B .C. 205, does not assist me
much, as the question there was one of municipal jurisdiction
and not of proprietary right ; moreover, the island (so-called )
there in question was not an island at low tide, but a peninsula .
I do not think there was any idea of departing from the well-
established rule of interpretation in the case of grants above
referred to .

The grant to the plaintiff Company by the Dominion Govern-
ment does not purport to grant anything not held by the Crown
in right of Canada. At that time it was a moot point whether
the Dominion had not some proprietary interest in the sea-shore .
The legal advisers of the Dominion so contended until th e
ownership by the Provinces of the land within their respective
borders covered by the territorial waters of Canada (other tha n
public harbours) was affirmed in 1898 by the judgment of the
Privy Council in Attorney-General for the Dominion of Canad a

v. Attorneys-General for the Provinces of Ontario, Quebec, an d

Nova Scotia (1898), A .C. 700. The position of the con-
troversy in the 'eighties may account for the form of the gran t
to the plaintiff Company. Action dismissed, with costs .

From this decision the plaintiff appealed . The appeal was
argued at Victoria on the 18th and 19th of June, 1918, before
MACDONALD, C .J.A., MARTIN, MCPHILLIPS and EBERTS, M.A.

Harold B . Robertson, for appellant : We brought this action
to determine the right to the foreshore. The whole area covere d
by the defendant's licence is under the sea except what is fore -
shore . The question is, did section 3 of the Settlement Act ,
B.C. Stats . 1884, Cap. 14, pass to the Dominion the foreshore .
The descriptive words are "on the east by the coast-line of Van-
couver Island ." This question was passed on in Mowat v .

North Vancouver (1902), 9 B.C. 205. As to the definition o f
"coast" see Abbott's Law Dictionary, Vol . 1, p . 235 ; Bouvier ' s
Law Dictionary, Vol. 1, p . 337 ; Murray's Dictionary, Vol. 2 ,
p. 555. That the "coast-line" goes to low-water mark see The

Queen v . Musson (1858), 8 El. & B1. 899 ; Embleton v. Brown
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(1860), 3 El . & B1. 234 ; The Queen v. Keyn (1876), 2 Ex . D . CLEMENT, J.

63 ; Carr v . Fracis Times & Co . (1902), A .C. 176 at p . 181 .

	

191 8
If the Settlement Act did not give us the foreshore, the Prov- March 25 .
ince agreed to the transfer of same by the Dominion to us by 	
reason of the agreement between the Province and the Dominion COURT OF

APPEAL

found in Dominion order in council of the 16th of November ,
1886. In support of this see Attorney-General for Canada v . Nov .5 .

Giroux (1916), 53 S.C.R. 172 at p . 192 ; Calvert v. Sebright EsQUZMALT

(1852), 15 Beay. 156 at p . 157 ; Cope v. Doherty (1858), 4 NAVNDMo

K. & J. 367 ; Attorney-General of British Columbia v . Attor- Ry . Co .

ney-General of Canada (1889), 14 App : Cas . 295 at pp. 303-4 . TREAT
Bass, for respondent : Section 3 of the Act of 1883 confines

itself to the bald description of the land. It was re-enacted in
the same terms in the 1884 Act, which shews the Legislatur e
had the same intention throughout . The agreement deals with
land, and land only. As to section 3 of chapter 6 of the Canada
Statutes (1884), the gift under this section is only operative i n
the case of the Dominion holding the foreshore. The word
"coast-line" means high-water mark ; see Encyclopmdia Britan- Argument
nica, 11th Ed ., Vol . 27, p. 108. The foreshore does not pass
unless expressly set out in the instrument : see Attorney-General

for the Dominion of Canada v . Attorneys-General for th e
Provinces of Ontario, Quebec, and Nova Scotia (1898), A.C .
700 ; Attorney-General of British Columbia v.A.ttorney-Gen-

eral of Canada (1889), 14 App . Cas. 295 .
Robertson, in reply, referred to Capital City Canning Co. v.

Anglo-British Columbia Packing Co . (1905), 11 B .C. 333 ; 2
V.L.R. 59 ; and Attorney-General of British Columbia v.

Attorney-General of Canada (1886), 14 S .C.R. 345 at pp .
357-8 .

Cur. adv. vult .

5th November, 1918 .

MACDONALD, C .J .A . : I agree entirely with the conclusion
arrived at by CLEMENT, J . in the Court below . I think "coast-
line," as descriptive of the eastern boundary of the block o f
land granted by the Province to the Dominion, and by the latte r
granted to the plaintiff to aid in the construction of the Esqui-
malt & Nanaimo Railway is, in relation to the subject-matter i n
dispute synonymous with "shore ." I think it is well settled

MACDONALD,
C.J .A.
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CLEMENT, J. that when a conveyance describes one of the boundaries of lan d
1918

	

as extending to the shore of the sea, that boundary is high -

March 25. water mark . In the Encyclopedia Britannica, Vol . 8, 10th
Ed., speaking of coast-line geographically, it is said :

COURT OF

	

"It is necessary to distinguish between general coast-line measured fro m
APPEAL point to point of the head lands disregarding the smaller bays, and detaile d

Nov . 5,

	

coast-line which takes account of every inflection shewn on the ma p
	 employed and follows up the river estuaries to a point where tidal actio n

ESQUIMALT ceases ."

NAND

	

I think what was meant by "coast-line" in the conveyance in
Rr. Co . question was the detailed coast-line, and hence that its boundary

V .

	

is to be found at high-water mark .
TREAT

It was further contended by defendant's counsel, at our bar ,
that an inference should be drawn, from certain transaction s
between the two Governments and railway contractors men-

MACDONALD,
C .J .A . tioned in the proceedings, that the Province intended to gran t

more than the land to high-water mark . I do not think such a n
inference a permissible one to draw from that source .

I would dismiss the appeal .

MARTIN, J .A . : What occasions the difficulty here is th e
employment in the statute of an expression which is not use d
by lawyers in determining the boundaries of land . The statute
says "the piece or parcel of land" that is granted is "bounded
on the east by the coast-line of Vancouver Island," but th e
diligence of counsel has been unable to find a legal definitio n
of "coast-line," and I have been equally unsuccessful . This
throws the inquiry back upon "coast" as a starting point, an d
that is found to be a very indefinite and inexact expressio n
including land, or sea, or the foreshore between them. As is
said, generally, in Gould on Waters, 3rd Ed ., par. 28, p . 64 :

"The term `coast,' or `sea-coast,' appears to have no fixed meaning apar t
from the context, and to be equally applicable to the space between hig h
and low-water mark, or to the territory bordering on the sea, or to tha t
part of the sea which adjoins the land . "

And in Rex v. Forty-nine Casks of Brandy (1836), 3 Hag.
Mm . 257, it is said, at p . 275 :

"Now the coast is, properly, not the sea, but the land which bounds th e
sea ; it is the limit of the land jurisdiction, and of the parishes an d
manors—bordering on the sea—which are part of the land of the country .
This limit, however, and its character, varies according to the state o f
the tide : when the tide is in, and covers the land, it is sea ; when the tid e

MARTIN ,
J .A .



XXVL] BRITISH COLUMBIA REPORTS .

	

27 9

is out, it is land as far as low-water mark : between high and low-wate r
mark it must therefore be considered as divisum imperium . "

"Coast" perhaps more usually contemplates the shore of the
mainland as distinguished from the outlying islands, but grea t
islands at least, such as this Island of Vancouver, have their
own "mainland," which is a relative term after all . A wider
application of the term in a maritime and international sens e
includes islands which are the "natural appendages of the coast
on which they border" : The Anna (1805), 5 C . Rob. 373 a t
p . 385c, and a narrower one excludes it from land fronting on
rivers at their outlets to the sea—The Queen v. Cox (1858), 1
P.E.I. 170—wherein Mr . Justice Peters, delivering the judg-
ment of the Court, said, p . 173 :

"The term coast, in its popular sense is, we believe, applied to the lan d
fronting on the open sea, or inlets off the sea, or bays, but is never applie d
to that fronting on rivers . And taking the word in that sense it appears
to us, evidently, used to contradistinguish high-water mark on what is
popularly called the coast from high-water mark on the rivers, and t o
limit the reservation to the former, and prevent its extending to the latter . "

In that interesting case the language in question was "fiv e
hundred feet from high-water mark on the coast of the trac t
hereby granted," and the point was, did "coast" extend t o
tidal rivers ? It is instructive to note that high-water mar k
was treated as part of the "coast," and the reservation of th e
Crown on the "coast" began at that point and ran inland 50 0
feet, therefore the expression "coast" would be satisfied land -

MARTIN,
wards upon reaching high-water mark, which would exclude

	

J .A .

the foreshore, which is the same as sea-shore in legal parlanc e
Halsbury's Laws of England, Vol . 28, p . 361. But once the
foreshore is reached, then it must in general pass from th e
Crown by a grant which expressly refers to it or has word s
which aptly describe it, though less apt words will suffice if the
grantee can spew user under his grant—Halsbury's Laws o f
England, Vol . 28, pp. 366-7. It is clear, to my mind at least ,
that in the statute in question we have not words that expres s
the intention of going beyond high-water mark on the coast, an d
extending the boundary to include the foreshore. If some
such word as "sea beach" or even "sea" had been used (which
are quite distinct from sea-shore or foreshore), a guide woul d
have been afforded us, as there was in Musselburgh Real Estate
Company v. Musselburgh (Provost) (1905), A.C. 491 ; 7 F.

CLEMENT, J.
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113, 308 (cited in Stroud's Judicial Dictionary, Supplement ,
1909, p . 510), wherein it was held that in Scotland at least, a
"boundary by the ` sea, ' which would carry the right of th e
defenders over the shore to low-water mark," whereas the wor d
"sea-beach" means that "the line of boundary is reached when
the beach is reached, and that to pass on to the beach is to pass
the boundary" ; and therefore " `sea-beach' as a boundary mus t
be held to exclude the beach itself for that which is bounded b y
another thing cannot include the whole of that thing itself."

I am of opinion, therefore, that, in the case at bar, as soon as
the coast is reached the boundary is reached, and as it is beyon d
question that the "coast" includes high-water mark at least, so
when the land in the plaintiff's grant reaches high-water mark ,
at least it has reached that "coast" which is its boundary, an d
the grant is satisfied literally and in substance . Whatever
meaning may be attributed to "coast-line" it cannot, from a
conveyancer's point of view at all events, be a wider expressio n
than coast.

With respect to the contention that as the wider expression s
in the grant from the Governor-General in Council includ e
foreshore rights they form a wider agreement under the statute s
of 1884, I am of opinion, shortly, that as the Dominion Govern-
ment was simply a trustee of the lands granted by the Legis-
lature of British Columbia for specific purposes, the legislative
grant could not thus be extended, and that such wider expres-
sions were inserted, subject to the reservations therein set out
("in so far as such land	 foreshore rights, etc ., are veste d
in Her Majesty . . . ."), so as to give the plaintiff Compan y
whatever unknown rights in the lands that the Dominion Gov-
ernment might be found to have (it turned out it had none) a s
the result of the constitutional controversy which was then on
foot, as referred to by the learned judge below .

It follows that the appeal should be dismissed .

MCPHILLIPS ,

J .A. to prospect for coal, issued in pursuance of the Coal an d
Petroleum Act (Cap. 159, R.S.B.C. 1911), and the land in
question is particularly described as follows :

CLEMENT, J .
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McPHILLIPs, J .A. : The respondent is in possession of the
land in question under a licence from the Crown (Provincial)



XXVI.] BRITISH COLUMBIA REPORTS.

	

281

"Commencing at a post planted at high-water mark at the mouth of CLEMENT, J .

Chemainus River in the County of Nanaimo, Vancouver Island, B .C . ,
thence east eighty chains thence south eighty chains thence west to high-

	

191 8

water mark, thence following the line of high-water mark to the point March 25 .
of commencement . "

The land is all below high-water mark, on the foreshore, and COURT OF
APPEAL

under the sea. The appellant is the owner of a vast tract o f
land upon Vancouver Island, having received the grant thereof Nov .5 .

as being part of the aid given for the construction of the line ESQUIMALT

of railway built and operated by it upon Vancouver Island, the

	

AND
NANAIMO

Province conveying the land to the Dominion and the Dominion RY . Co .

granting the same to the appellant. The statutes under which
TREA

T
the grant and conveyance were made are Cap . 14, B.C. Stats .
1883, and Cap . 6, Can. Stats . 1884 . The appellant relies upon
its title to the land in question by reason of the description a s
contained in the Provincial statute	 "On the east by the coast-
line of Vancouver Island" (see Cap. 14, Sec. 3, B.C. Stats .
1883) . The land in question is situate on or off the coast-lin e
of Vancouver Island. The contention of the appellant is tha t
the coast-line is to be read as inclusive of the foreshore, i .e ., the
land below high-water mark and even the lands under the se a
abutting upon the foreshore, and in aid of this further conten-
tion cites the language of the grant from the Dominion . The
appellant, putting its contention at the very least, strenuously
maintains that its title is inclusive of all the land down to an d
inclusive of all that lying between the high and low-water MCPHILLIPS ,

J.A .
marks at the point in question.

The determination of the meaning of "coast-line" is deter-
minative of this appeal . It will be observed that in the descrip-
tion of the subsidy land as contained in the Provincial Ac t
(Cap. 14, Sec. 3, B.C. Stats . 1884) no reference is made t o
the foreshore, section 3 reading as follows :

"There is hereby granted to the Dominion Government, for the purpos e
of constructing, and to aid in the construction of a railway between Esqui-
malt and Nanaimo, and in trust to be appropriated as they may deem
advisable (but save as is hereinafter excepted) all that piece or parce l
of land situate in Vancouver Island, described as follows :

"Bounded on the South by a straight line drawn from the head o f
Saanich Inlet to Muir Creek on the Straits of Fuca ;

"On the West by a straight line drawn from Muir Creek aforesaid t o
Crown Mountain ;

"On the North, by a straight line drawn from Crown Mountain t o
Seymour Narrows ; and
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CLEMENT, J. "On the East by the Coast line of Vancouver Island to the point o f
-

	

commencement ; and including all coal, coal-oil, ores, stones, clay, marble ,
1918

	

slate, mines, minerals and substances whatsoever thereupon, therein, an d
March 25 . thereunder . "

It is noticeable, however, that in the Dominion Act (Cap . GCOURT OF
APPEAL of 1884, Sec. 3) reference is made to the foreshore, section 3

Nov. 5 . reading as follows :
"The Governor in Council may grant to `The Esquimalt and Nanairn o

ESQUIMALT Railway Company' mentioned in the said agreement, and incorporated b y
AND

	

the Act of the Legislature of British Columbia lastly hereinbefore referre d
NANAIMO to, in aid of the construction of the said railway and telegraph line, aRr. Co .

v

	

subsidy in money of seven hundred and fifty thousand dollars, and in land ,
TREAT all of the land situated on Vancouver Island which has been granted t o

Her Majesty by the Legislature of British Columbia by the Act las t
aforesaid, in aid of the construction of the said line of railway, in s o
far as such land shall be vested in Her Majesty and held by Her for th e
purposes of the said railway, or to aid in the construction of the same ;
and also all coal, coal-oil, ores, stones, clay, marble, slate, mines, mineral s
and substances whatsoever in, on or under the lands so to be granted t o
the said company as aforesaid, and the foreshore rights in respect of al l
such lands as aforesaid, which are to be granted to the said company as
aforesaid, and which border on the sea, together with the privilege of
mining under the foreshore and sea opposite any such land and of minin g
and keeping for their own use all coal and minerals, herein mentioned ,
under the foreshore or sea opposite any such lands, in so far as such coal ,
coal-oil, ores, stones, clay, marble, slate, mines, minerals and substance s
whatsoever, and foreshore rights are vested in Her Majesty as represente d
by the Dominion Government . "

In passing it may be said that it would be idle contention t o
McPIILLJPS, advance any argument to the effect that the Dominion Act coul dJ.A .

expand the terms of the Provincial statutory conveyance to th e
Dominion Government, save it were that the Dominion Govern-
ment had lands or foreshore rights within the described are a
independent of the Provincial grant arising under the pro-
visions of or in the exercise of the right of acquirement of land s
for Dominion purposes under the British North America act ,

30 & 31 Viet ., c. 3 (Imperial), such as public harbours, bu t
there is no evidence whatever of this. Therefore, unless the
description of the boundary of the subsidy lands "on the eas t
by the coast-line of Vancouver Island" is wide enough in it s
terms to include the language in the Dominion Act, "the fore -
shore rights in respect of all such lands 	 " it is clear
that the grant of the land as made to the appellant by th e
Dominion Government cannot extend to any such foreshore
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CLEMENT, J. all that can be said to be vested is what was statutorily grante d
1918 by the Province, and the order in council, P .C. 2081, recites

March 25 . that the conveyance shall be made by the description stated i n
the third clause of the Settlement Act (Cap . 14, B.C. Stats .

COURT OF
APPEAL 1884) . It is true it goes on and says :

"The determining of the exact boundaries shall be left between th e
Nov.5 . Provincial Government and the Railway Company. "

This is understandable, as there were to be dealings with
ESQUIMALT

AND

	

the lands within the described area pending the conveyance b y
NANAIMO the Dominion to the Railway Company, but nothing is appar -Rr. Co .

v.

	

ent which would admit of any expansion of the described area .
TREAT There might be and would be a possible reduction of area but

no expansion of it .
Now as to what "coast-line" means, it was stated by counse l

upon the argument that they were unable to refer the Court t o
any precise definition of the meaning to be attached to thes e
words, but counsel for the appellant strenuously argued tha t
the words were comprehensive of the foreshore and the land s
under the sea abutting upon the foreshore . In In re British

Columbia Fisheries (1913), 47 S .C.R. 493 ; (1914), A .C. 153 ,
the question whether the shore below low-water mark to withi n
three miles of the coast forms part of the territory of the Crown
or is merely subject to special powers for protective and police
purposes, was tentatively passed upon, and said to be not a

McPHILLIPS, matter which belonged to municipal law alone, and it wa s
3.A. further stated that it was not at present desirable that an y

municipal tribunal should pronounce upon it . In Murray's
New English Dictionary, Oxford, Vol . 2, under "Coast," w e
find this statement :

"The edge or margin of the land next the sea, the sea-shore, a . In th e
full phrase, coast of the sea, sea-coast—seaside . Formerly sometimes land' s
coast. "

In Vol . 3 of Halsbury's Laws of England we find "sea-shore "
dealt with and we read at p. 118 :

"The boundary between the sea-shore (The sea-shore consists of the lan d
lying between the high and low-water marks, and prima facie the pre-
sumption is that it belongs to the Crown not only in the case of the se a
itself, but also in the case of the arms of the sea (Hargreaves' Law Tracts ,
p . 5 ; Attorney-General v. Chambers (1854), 4 De G. M . & G . 206 ; Attorney -

General v . Chambers, Attorney-General v . Rees (1859), 4 De G . & J . 55 .

Compare Mellor v . Walmesley (1905), 2 Ch. 164, C .A. per Romer, L .J. a t
p . 176), and in this respect there is no distinction between the sea and a
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rights (see Attorney-General of Canada v . Keefer (1889), 1 CLEMENT, J .

B.C. (Pt. II.) 368 ; Attorney-General of Canada v. Ritchie

	

191 8

Contracting and Supply Co . (1914), 20 B.C. 333 ; (1915), March 25.
52 S.C.R. 78 ; Attorney-General v . C.P.R. (1905), 11 B.C .
289 ;; (1906), A.C. 204 a; Attorney-General v . Ludgate (1901 )? APPEAL

PEAL

8 B.C. 242 ; (1904), 11 B.C. 258 ; (1906), A .C. 552) .

	

—
The Crown grant (Dominion) of the subsidy land was made°` ' ' -	

on the 21st of April, 1887, and reads as follows : [after setting ESQUIMALT

out the

	

his Lordship continued

	

ANDgrant

	

P

	

] •

	

NANAZmo

It will be seen that the Crown grant, taken in all its terms, is RY . Co .
v .

made in pursuance only of the Provincial statutory grant (Cap . TREAT

14, B.C. Stats . 1884), and that which is first recited is section 3
of the Provincial Act, which sets out the boundaries. It is
true that in the Dominion Crown grant we find this language :

"AND WHEREAS it has been agreed by and between the Government o f
Canada the Government of British Columbia and the said company tha t
the grant of the said lands to the said company shall be by the descrip-
tion hereinafter contained that the exact boundaries of the lands covere d
by such grant shall be as settled and agreed upon between the Governmen t
of British Columbia and the said company 	 "

and we find that "the foreshore rights in respect of such of th e
lands as border on the sea together with the privilege of minin g
under the foreshore and the sea opposite any such lands" ar e
specifically dealt with . Now I cannot see any warrant for thi s
additional language, i .e ., in extension of that set forth in section
3, Cap. 14, B .C. Stats. 1884. Section 3, dealing with the mines MCPHJILLIPS ,

only, says, "and including all coal, coal-oil, ores, stones, clay ,
marble, slate, mines, minerals and substances whatsoever there -
upon, therein and thereunder," which would be "all coal," etc . ,
under the lands coining within the description as contained i n
section 3 . It is to be noted, too, that in the Dominion gran t
care is taken to not transcend the statutory grant to th e
Dominion ; that is, although this additional language is used al l
is relegated to that which was granted to the Dominion, as we
have this language "in so far as such coal, . . . . and foreshore
rights are vested in us as represented by the Government o f
Canada." The order in council, P .C. 2081, is in no wa y
helpful to the appellant . It recites section 7 of the Dominio n
Act (Cap. 6, Can. Stats . 1884), "in so far as the same shall
be vested in Her Majesty," i .e ., the Crown Dominion, and
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ESQUIMAL T

	

There is no evidence of the user of the foreshore by the

	

AND

appellant (Van Diemen's Land Company v. Table Cape

	

Co:e Marine
Ry . Co .

Board (1906), A.C. 92 at pp. 97-8 ; Watcham v. Attorney-
TREA T

General (1918), 34 T .L.R. 481, Lord Atkinson at p . 483) ,
and we have the declared exercise of ownership thereof by th e
Crown by the issuance of the mining licence .

The strong presumption then being that the foreshore is the
property of the Crown, what language has been used in th e
Provincial statutory grant which can be said to in any way
impugn or displace the title of the Crown? Certainly we do
not find it in the Provincial legislation, unless it is covered by
"Bounded	 on the East by the coast-line of Vancouve r
Island" (Cap. 14, Sec. 3, B.C. Stats. 1884) . I do not lay an y
stress upon the specific language as contained in the Dominio n
Crown grant in which the foreshore is mentioned, as it is dehors

the statutory grant from the Province . It is clear that ther e
is no mention of foreshore in the Provincial statutory grant, or mc";L

A
LIPS ,

J .
words inclusive of the foreshore ; we merely have "coast-line . "
If it had been "bounded by the sea," the foreshore would no t
have passed, as we have seen, save in cases which, in my opinion,
this is not one (see Attorney-General v. Jones (1863), 2 H. & C .
347 ; In re Belfast Dock Act (1867), I .R. 1 Eq. 128 ; Beaufort
v . Mayor of Swansea (1849), 3 Ex. 413 ; Lord Advocate v .

Young (1887), 12 App . Cas. 544) . It would seem to me that
"sea-shore" is much more comprehensive and operative in it s
effect when it constitutes the boundary than "coast-line ." We
have in the use of the word "sea-shore" language which, in itself ,
might be said to have application to the foreshore, but yet we
find it is not so interpreted . In the Encyclopedia Britannica . ...
11th Ed ., Vol . 26, in the article on Surveying under the sub -
heading " Coast lining, " we read :

tidal river (Bridgwater Trustees v. Bootle-cum-Linacre (1866), L.R . 2 CLEMENT, J.
Q .B. 4) . See title Waters and Watercourses. As to the public right o f
passing and repassing along the shore, see title Highways, Streets and

	

191 8

Bridges) and the adjoining land is, as a general rule, in the absence of March 25 .
usage, the line of the medium high tide between the ordinary spring and
neap tides (Attorney-General v . Chambers, supra ; Attorney-General of COURT OF

the Straits Settlement v . tiVemyss (1888), 13 App. Cas. 192 . Compare APPEAL

Lowe v. Govett (1832), 3 B. & Ad. 863) but the boundary of land describe d
in a conveyance as bounded by the sea may, in certain circumstances, Nov

. 5 .

include the foreshore below this line . "
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CLEMENT, J .

		

"In a detailed survey the coast is sketched in by walking along i t
fixing by theodolite or sextant angles and plotting by tracing paper or

	

1918

	

station pointer. A sufficient number of fixed marks along the shore affor d
March 25 . a constant cheek on the minor coast line stations which should be plotte d
	 on or checked by lines from one to the other wherever possible to do s o

Cov'aT of	 It is with the high water line that the coast liner is concerne d

	

APPEAL

	

delineating its character according to the Admiralty Symbols 	
Coast-line may be sketched from a boat pulling along the shore fixin g

Nov. 5 .
and showing up any natural objects on the beach from positions at anchor . "

ESQIJIMALT

	

Then in the article in the same work, Vol . IL, on Geography ,

	

AND

	

at p . 632, this is found :tiANAIio

	

RA% Co .

	

"It is usual to distinguish between the general coast line measured fro m
v .

	

point to point of the headlands disregarding the smaller bays and the
TREAT detailed coast-line which takes account of every inflection shewn by th e

map employed and follows up river entrances to the point where the tidal
action ceases . "

It is apparent that when the coast-line is spoken of, its mean-
ing is high-water mark ; as naturally only at high-water mar k
can the coast-line be defined, so that at all times the line o f
demarcation is plain to be seen, i .e ., with the tide in, the natural
or other marks at low-water mark would be non-observable .
It is clear that the foreshore cannot be confused with the bound-
ary coast-line ; further it is in accord with common sense that
this should be so, especially in the present case, where the Legis-
lature is making a land subsidy grant of such a vast area of lan d
—the coast-line of Vancouver Island being some 285 miles in
length, along which coast-line for the greater part lies this sub-
sidy land. It is inconceivable that the Legislature of Britis h

J .A .
Columbia was intending to part with the foreshore and th e
lands under the sea along this very considerable coast-line ; it
would be a grant so extensive in its meaning, and as we hav e
seen, so manifestly against the presumption that the title i s
vested in the Crown, that we must find apt words to so interpre t
the grant. In my opinion no ambiguity exists in the descrip-
tion of the statutory grant as contained in the Provincial grant ,
which must be the controlling factor in solving the question w e
have to decide. Could, however, it°be considered that there i s
any ambiguity in the statutory grant, it is instructive to read tha t
portion of the judgment of their Lordships of the Privy Counci l

.as delivered by Lord Atkinson in Watcham v. Attorney-General ,

supra, treating with the law applicable to latent and paten t
ambiguities, at pp . 482-4 . Lord Atkinson concludes his dis-
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cession of the law and cases relative thereto as to ambiguitie s
in that case by saying :

"Now applying the principles established by these authorities to th e
present ease how does the matter stand as regards the first issue upo n
which the case went to trial, namely, what is the area covered by th e
original certificate of the Riverside estate, granted by Government to th e
defendant to which he is now entitled? "

And here we have the like inquiry as to the locus in quo, i .e . ,

the title to the foreshore and the lands abutting thereon unde r
the sea . In the ease last cited there was no evidence, as ther e
is no evidence here, what land the appellant went into possessio n
of	 certainly no evidence whatever that the appellant ever went
into possession of the foreshore, or the lands under the sea .
Lord Atkinson in the case last cited, at p . 483, referred to Van
Diemen's Land Company v. Table Cape Marine Board, supra,
and said, referring to that ease :

"The plaintiffs sought to prove their title to the locus in quo, including
the foreshore, by proof of acts of ownership over it before the grant ,
namely, that they had been in possession of it and had spent money i n
improving it, and had continued in possession of it after the making o f
the grant . The Judge at the trial rejected this evidence, and a new tria l
was moved for because of this rejection . The deed of July 17, 1898, con-
tained a recital `that the company have been authorized to take possessio n
of several portions of land, and have ever since been . . . . in possession
thereof .' It was held that the evidence above mentioned was improperl y
rejected . Lord Halsbury, in delivering judgment, is, at page 98, afte r
referring to this recital, reported to have said :—`when these are the
circumstances under which the grant is actually made—why is it no t
evidence, and cogent evidence, when the taking possession of the par-
ticular piece of land is proved, and the continuance in possessicin before
and after the grant is proved? . . It would be a singular application
of the maxim quoted by Coke (2 Institutes, 11), Contemporanea expositio
est fortissimo in lege, to suggest that proof of user, must be confined t o
ancient documents, whatever the word `ancient' may be supposed to involve .
The reason why the word is relied on is because the user is supposed t o
have continued and thus to have brought us back to the contemporaneou s
exposition of the deed . The contemporaneous exposition is not confined t o
user under the deed . All circumstances which can tend to shew th e
intention of the parties whether before or after the execution of the dee d
itself may be relevant, and in this ease their Lordships think are very
relevant, to the questions in debate .' "

In the present ease there was no attempt to make any suc h
proof, and it is to be assumed that no such proof could have bee n
led in evidence .

In Attorney-General v . Chambers (1854), 4 De G. M. & G .
206 (102 R .R. 89), it was held that

CLEMENT, J.
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is land not capable of ordinary cultivation or occupation, and so is i n

	

Nov . 5

	

the nature of unappropriated soil . Lord Hale gives as his reason fo r
	 thinking that lands only covered by the high spring tides do not belong
ESQUIMALT to the Crown, that such lands are for the most part dry and maniorable ;

	

AND

	

and taking this passage as the only authority at all capable of guiding
NANAIMO us, the reasonable conclusion is, that the Crown's right is limited to land

RY. Co . which is for the most part not dry or maniorable . "v.
TREAT Unquestionably the locus in quo here and as covered by th e

mining licence is within the area, title to which is presumed t o
be in the Crown, and unless there has been a grant thereof t o
the appellant, the title thereto must be presumed to be in th e
Crown, and that, of course, is the Crown Provincial not th e
Crown Dominion, and any grant from the Crown Dominion
would be wholly inoperative and ineffective .

In Halsbury's Laws of England, Vol . 2S, p . 361, we have thi s
proposition of law stated :

"The sea-shore or foreshore (for in legal parlance these expression s
mean one and the same thing (Mellor v . Walmsley (1905), 2 Ch . 164 )
is that portion of the realm of England which lies between the high -
water mark of the ordinary tides and low-water nark (Stratton v . Brown

(1825), 4 B . & C. 485, 496 ; Attorney-General v . Chambers (1854), 4 De
G. M. & G. 206, 216) ."

Mcvnn,uPS, And at p. 363 of the same volume we read :
J .A. "De pre communi the Crown is prima facie entitled to every part of th e

foreshore of this realm between the ordinary high-water mark and th e
low-water mark (A .-G. v . Emerson (1891), A .C. 649 ; Malcoinson v. O'Dea

(1863), 10 H .L . Cris . 593 ; Gann v . Whitstable Free Fisheries (1865), 1 1
ILL. Cas . 192) . "

Then at pp . 366-7 of the same volume (par . 669) we have the
further proposition :

"Foreshore passes from the Crown by a grant which expressly refers to
it by that name or has words which aptly describe it	

Here we have no grant "which expressly refers to it by tha t
name," nor have we "words which aptly describe it" ; nor have
we "user" or "apparent intention," and if the present case coul d
be said to be one of "doubt, " which I do not assent to, then in
the absence of user that doubt would be resolved in favour o f
the Crown (Attorney-General for Ireland v . I-andeleur (1907) ,
AC. 369 ; 76 L.J., P.C. 89) .

CLEMENT, J .

	

"In the absence of all evidence of particular usage, the extent of the
right of the Crown to the sea-shore landwards is prima facie limited by

1918

	

the line of the medium high tide between the springs and the neaps . "

March 25 .

	

The Lord Chancellor in his judgment, at pp . 217-18, said :
"In this state of things, we can only look to the principle of the rule

COURT OF which gives the shore to the Crown . That principle I take to be that it
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Wyatt v . Attorney-General of Quebec (1911), 81 L.J ., P.C . CLEMENT, J .

64 (on appeal from the Supreme Court of Canada, see (1906),

	

191 8
37 S.C.R. 577) is very much in point in the present case . The March 25 .
head-note reads as follows :

"By letters patent granted in 1883 the predecessor in title of one of COURT OF

the appellants became entitled to lands on the banks of a river proved by APPEA L

the evidence to be navigable . There was no express grant of fishing rights :

	

Nov.5 .
—Held, that the letters patent must be construed according to their terms,
which were plain and unambiguous, and could not be added to or dimin- EsQuIMALT
ished by oral or written negotiations or by correspondence between the

	

AN D

grantee or Crown officials or by long and uninterrupted enjoyment of NANAIM O

fishing from which a large revenue was derived without the expenditure RY. Co.

vof money."

	

'TREA T

In passing I would refer to that portion of the judgment o f
Girouard, J . appearing at p . 592 (37 S.C.R.) where the
learned judge said :

"Now let us look at the terms of the letters patent which were issue d
more than one year after, in 1883 . They do not purport to transfer
fishing grounds or fishing rights, but only tracts of land situate on both
sides of the River Moisie . It cannot be doubted that the Crown never
expressly intended to grant by these letters patent the right of fishin g
in front of the said lands . It is now well settled law that, without such
special grant, the fisheries in public or navigable rivers do not pass fro m
the Crown . The authorities are all collected in Me Provincial Fisheries
[ (1896) ], 26 S .C .R . 444 ; (1898), A .C . 700 . We therefore reverse the judg-
ment of the Court of Appeal which, quite irrespective of the navigability o f
the River Moisie, construed the negotiations and correspondence leading up
to the granting of the letters patent as, in themselves, constituting a
collateral or independent contract establishing the patentees' right to a
fishing grant, although at variance with the plain and unambiguous MaPHILLIPS ,

J .A .
language of the letters patent themselves"

This language is exceedingly apposite to the present case.
Here we have dealt with that which arises before us orders i n
council and negotiations leading up to the grant from the
Dominion to the appellant . All this and the added words of
description in the Dominion grant must be disregarded, as th e
statutory grant only is the controlling definition of what wa s
to be comprised in the grant to the appellant, the Dominio n
being merely a trustee to carry out the plain intention of the
Legislature of British Columbia . The Crown in right of th e
Dominion had no real proprietory interest in the lands—wa s
merely a conduit-pipe in the matter.

It is clear and beyond question that the legislative grant of
the lands to which the appellant became entitled, did not

19
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purport to transfer the foreshore or the lands under the sea, but
only tracts of land within certain boundaries, and the boundar y
"coast-line," in my opinion, must be held to halt at, not extend
over, the foreshore. There must be apt words to displace th e
title of the Crown. Were any used l In my opinion ther e
can only be a negative answer to this question . 1 would refer
to the judgment of their Lordships of the Privy Council i n
Wyatt v. Attorney-General of Quebec, supra, as delivered by
Lord Macnaghten at pp . 64-5. It would seem to me that much
of what Lord Macnaghten said is cogent reasoning determina-
tive of this appeal in favour of the respondent .

In Attorney-General v . Emerson (1891), 61 L.J., Q .B . 79,

the head-note in part reads as follows :
"The Crown is prima facie entitled to every part of the foreshore between

high and low-water mark, and a subject can only establish a title to any
part of that foreshore, either by proving an express grant thereof fro m

the Crown, or by giving evidence from which such a grant, though no t
capable of being produced, will be presumed. But the possession of a
right of several fishery, even in the case of tidal waters, is evidence of th e
ownership of the soil over which it is exercised, although such possessio n
is not inconsistent with the foreshore's being still the property of the
Crown . "

It is very instructive and useful in the determination of this
appeal to read what Lord Ierschell said in his judgment at pp .
80-81 . Note also that he uses the word "coast-line ."

It is apparent that the manors as found by Lord Herschell ,
MCPHILLIPS ,

J .A . extending "along the coast-line," were not in their boundarie s
inclusive of the foreshore . The right to the foreshore aros e
because of the "fishery " held . Note what Lord Herschell said :

"It is not now in dispute that the defendants are possessed of a severa l

fishery over a part of the foreshore, but it is said, and truly, that thi s
is not inconsistent with the foreshore over which this right is possesse d

being still in the Crown . "

It is apparent that if the title to the foreshore could only b e
claimed by reason of the boundaries, no title to the foreshor e
could have been established, and in the present case we have n o
express grant of the foreshore from the Crown in right of th e
Province, nor the grant of any right to the appellant whic h
can be presumed to confer title to the foreshore . The obviou s
result therefore must be that the title to the foreshore and laical s
under the sea is in the Crown in the right of the Province an d
has not been parted with to the appellant.
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In the inquiry in the present case it is to be remembered CLEMENT, J .

that in a grant from the Crown it is not permissible to contend

	

191 8

that anything has passed by implication (Royal Fishery of March 25 .
Banne Case (1610), Pax. Ir. 55), therefore the whole con-
tention must be based upon and based only upon the language APPEALL

giving the eastern boundary, namely, "coast-line."

	

—
Nov . 5 .In Scratton v. Brown (1826), 4 B . & C. 485 at p . 498 (28 .	

R.R. 344), Bayley, J . said :

	

ESQUIMALT

"The land between high and low-water marks originally belonged to the

	

AND
NANAIM O

Crown, and can only vest in a subject as the grantee of the Crown ."

	

RY. Co.
The learned editor of the Revised Reports, in a foot-note to

	

v.
TREAT

this case, said (see 28 R .R. at p. 344) :
"Cited as `a very important authority' by Lindley, L.J ., in Madsen v .

Ashby (1896), 2 Ch. 1, 11 ; 65 L.J ., Ch . 515, 519 . "

Here, as we have seen, there is no grant in terms of the "sea-
shore" or "foreshore," all rests on "coast-line . "

In Hindson v . 1shhby, supra, Kay, L.J. at p. 521 of the Law
Journal report, said :

"The plaintiffs are bound, in order to maintain an action of trespas s
like the present, either to prove that they are in actual possession of th e
land in question, or to establish a title which will sustain the action .
There is no evidence of any act of ownership by the plaintiffs on any o f
the land below the bank . They or their tenants have always cultivate d
the land above the bank, and they claim that their possession of that lan d
is possession of all the land down to the river . But no actual use or
occupation of the land below the bank by the plaintiffs or their predecessor s
in title is proved by the evidence ."

	

MCPHILLIPS ,

J.A.
In the present case, it is beyond question that the responden t

is in possession, the appellant never was .
It is a notorious fact, that coal measures are to be foun d

under the foreshore along the eastern coast of Vancouver Island ,
in fact, large coal workings have been in operation for man y
years under the sea at Nanaimo, and it is inconceivable that th e
Legislature, without the use of apt words, meant to part with
all this coal-bearing area, an area of such magnitude and
potential value, a source of revenue to the Crown for years t o
come, and to so construe the legislation must be because th e
language is intractable and incapable of being given any othe r
meaning, but, in my opinion, such construction is untenable .
The word "coast-line" is in its meaning descriptive of a
boundary, not inclusive of an area, to determine the boundary



292

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

CLEMENT, J .

191 8

March 25 .

COURT OF

APPEAL

Nov. 5.

ESQUIMALT

AN D

NANAIM O
RY. Co .

V.
TREAT

MCPHILLIPS ,
J.A.

the "coast-line" must be laid down, i .e ., surveyed, and a sur-
veyor under instructions to define the "coast-line" must neces-
sarily proceed in accordance with known and established prac-
tice in surveying, and with "coast-line" only as a boundary ,
custom, practice, professional knowledge and the law itself
points to and the authorities emphasize it to be fixed at high -
water mark . Had we apt words to indicate any inclusiv e
meaning of "coast-line" comprehensive of the foreshore, of
course nothing to the contrary could be said. Smart & Co . v .

Suva Town Board (1893), 62 L.J., P.C. 88 is an interesting
case. See per Right Hon. George Denman at p . 89, in deliver-
ing the judgment of their Lordships of the Privy Council .

In the case last cited there could, of course, be no questio n
as to what was included within the stated boundary .

The grant of the subsidy lands by statute "to the Dominion
Government	 in trust," as to the Eastern boundar y
reads :

"On the East by the Coast line of Vancouver Island to the point o f
commencement ; and including all coal, coal-oil, ores, stones, clay, marble ,
slate, mines, minerals and substances whatsoever thereupon, therein and
thereunder . "

The coal and other minerals, of course, were granted but con -
fined to the land specifically described "thereupon, therein an d
thereunder" (Cap . 14, Sec . 3, B.C. Stats. 1884) .

For the appellant to succeed, it is incumbent to find that ther e
has been a valid grant conveying the foreshore and the land s
under the sea to the appellant in clear and unambiguous terms ,
there being in the present case no evidence of acts of user (Van

Diemen's Land Company v. Table Cape Marine Board, supra) .

Parmeter v . Attorney-General (1822), 10 Price 412 is a
case very much in point in the present case . General words in
the statutory grant cannot carry the foreshore, or the land s
under the sea, and the onus probandi is upon the appellant .
Here we find language confining the grant to high-water mar k
and an entire absence of any express words necessary to exten d
the meaning to low-water mark. The head-note in the Par-

meter ease reads as follows : [His Lordship quoted the head-not e
and continued] .

The authority which, in my opinion, is decisive in the presen t
case is Att .-Gen. for Nigeria v . Holt & Co . (1915), 84 L.J.,
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P.C. 98 . The description as contained in the Crown grants CLEMENT, J .

there under consideration went to the sea ( "bounded by the

	

191 8

sea"—see the report of the case in (1915), A .C. 599, at March25 .
p. 600) . This was a case of artificial reclamatory work don e
by the individual owners of the land beyond the foreshore, and COUR

T APPEALL

the judgment of the Chief Justice (Osborne, C.J.) of the
Supreme Court of Southern Nigeria was affirmed, it being held Nov . 5 .

that the foreshore was the property of the Crown and that the ESQUIMALT

accretion to same also was the property of the Crown, the judg-
NANAN O

ment of the Full Court being set aside which had reversed the Rv . Co.

judgment of the Chief Justice. In this Nigeria ease, the TREA T

facts were dealt with by Lord Shaw as well as the law in a
most illuminating way in a very elaborate and instructive judg-
ment, and so clearly dealt with, that, in my opinion, it is onl y
necessary to fully understand the judgment and any doubts tha t
one may have had in the present ease may be forever dispelled .
See pages 99, 101-2 .

Here we have no question of change in the foreshore—th e
foreshore is rock bound no question of natural and gradual
accretion from the sea or artificial reclamatory work adding to
the foreshore . It is interesting, however, to observe what Lor d
Shaw said upon this point at pp . 103-4 ; and see page 105 .

In the present ease there is not even possession in the appel-
Iant of the foreshore, and no question of accretion, natural o r
artificial, yet the appellant claims as set forth in the statement

McPJ
.A

LiPS,

of claim the following :
"(a) A declaration that it is the owner of all the coal, coal-oil, ores ,

stones, clay, marble, slate, mines, minerals and substances whatsoever o n
or under the said lands, the foreshore of the lands ._ and the fore -
shore rights in respect of the said lands aforesaid, together with the
privileges of mining under the foreshore and sea opposite the said lands ,
and of mining and keeping for its own use all coals and minerals mentione d
in the said Crown grant of the 21st of April, 1887, under the foreshore o r
sea opposite the said lands ;

"(b) For an injunction restraining the defendant from trespassin g
upon the said lands ;

"(c) For an injunction restraining the defendant from applying for a
coal prospecting licence over the said lands in alleged pursuance of the
Coal and Petroleum Act and of any Acts ;

" (d) For damages. "

In view of this decision of their Lordships of the Privy
Council, where it was taken as an admitted fact "that the prop-
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CLEMENT,

	

J . erties were each and all	 bounded in fact by the sea, "

	

1918

	

the titles being evidenced by Cro nvn grant, can there be any

March 25 . question, in the present case, that the foreshore and the land s
abutting upon the same under the sea, are vested in other tha n

CA
OURT OF

PPEAL the Crown in the right of the Province? The answer must be

Nov .5 .	 absolute right of the Crown thereto is established .

	

In the
ESQUIMALT language of Lord Shaw, "there was no express grant of the fore -

NNASMO shore made" (in the statutory grant from the Province to the

	

RY. Co .

	

Dominion	 Cap. 14, Sec . 3, B.C. Stats . 1884), "nor can any
TREAT grant of foreshore be implied looking to the language of descrip-

tion which is employed ." The only language of descriptio n
that the appellant can rely upon is, "On the east by the coast -
line of Vancouver Island ." Is this even as definitive or a s
complete as being "bounded by the sea," the description in the
Nigeria case? In my opinion the description in the presen t
ease lacks the definiteness and completeness of the Nigeria case,
which to the lay mind, at least, would seem reasonably to tak e
you to the sea itself, whilst coast-line, to the same mind, woul d
have its indefiniteness always having to be defined, yet as w e
have seen in law, the foreshore was held not to pass in th e
Xigeria case . A fortiori in the present case there has not been
made use of, in the statutory grant from the Province, suc h
apt words as would entitle any declaration being made that th e

MCPHILLIPS ,
~ .A . foreshore and the lands under the sea abutting thereon are othe r

than the property of the Crown in the right of the Province .
No title thereto in the appellant is possible of being declared .
And it is to be noted that in the Crown grant from the Dominion
we find this language :

"And the foreshore rights in respect of all such lands as aforesaid .
which are to be granted to said company as aforesaid, and which borde r
on the sea, together with the privilege of mining under the foreshore an d
sea opposite any such lands, and of mining and keeping for their own us e
all coal and minerals, herein mentioned, under the foreshore or se a
opposite any such lands, in so far as such coal, coal-oil, ores, stones ,
clay, marble, slate, mines, minerals and substances whatsoever, and fore -
shore rights are vested in us, as represented by the Government o f
Canada . "

And previously to this language as appearing in the grant, i s
recited the Act which conferred upon the Dominion its title ,
m,tz . : "An Act relating to the Island Railway the Graving Doc k

in the negative, it being clear that originally and now the
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and Railway Lands of the Province" (Cap. 14, B.C. Stats.
1884) . It follows that no greater title could be conferred tha n
that granted to the Government of Canada, nor is any greater
title really intended to be conferred . All is relegated to the
root of title and that which was capable of being transferre d
in furtherance of the trust created by the Government of Britis h
Columbia and accepted by the Government of Canada. The
lands in dispute in the action could only be transferred if same
were transferred by operation of the statute recited, not other -
wise. It is further a matter for remark that the Government
of Canada in its grant does not really in terms pretend to grant
the title to the foreshore or the lands under the sea opposit e
thereto, but foreshore rights only and mining rights thereunde r
and under the sea opposite thereto, so that it is only as to these
rights that the Government of Canada in terms expands th e
grant beyond the terms of the statutory grant to it from th e
Province, i .e ., the Government of Canada would appear to have
construed the statutory grant as conferring these rights . Now
as to the ordinary foreshore rights, undoubtedly these did pas s
to the appellant, such rights as all riparian land holders have ,
but no such rights as are above set forth ever pass . The case
of Lyon v. Fishmongers ' Co . (1876), 1 App . Cas . 662 ; 46 L.J . ,
Ch. 68, shews what these rights are, but such rights could neve r
be implemented to the degree of mining and keeping the coal
and minerals underlying the foreshore and the lands under the +ICP JzALIPS ,

sea opposite thereto .

Finally, it can only be upon the construction of section 3 o f
the Settlement Act (Cap . 14, B.C. Stats . 1884) that the appel-
lant could succeed, i .e., that the word "coast-line" includes in
its meaning the foreshore and the lands under the sea . Lord
Atkinson in the City of London Corporation v. Associated News-

papers, Limited (1915), A.C. 674 at p. 693, dealt with the
principle of construction of statute law. He said :

"It is a well-established principle to be followed in the construction o f
the statute that if the words of a statute be ambiguous and susceptible
of two meanings, one of which leads to absurd, unjust, or mischievous
results and the other does not lead to any results of that character, th e
latter construction should be preferred, since it is not to be presumed that
the Legislature meant to bring about results of this kind ; but that if the
words of the statute are plain and clear, then effect must be given to
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CLEMENT, J . them irrespective of what results may follow : See Vacher & Sons v .

London Society of Compositors (1913), A .C . 107 . "
1915 In my opinion the words are plain and clear in their mean-

March 25 . ing, and exclude the foreshore and the lands under the sea, bu t
COURT OF if "ambiguous and susceptible of two meanings," to give them

APPEAL the meaning the appellant claims should be attached to the m
Nov. 5 . would lead to "absurd, unjust [and] mischievous results, "

denude the Crown Provincial of lands and minerals of incal -
ESQUIALT cuable value and seriously affect the revenue of the Province .

NANAIMO That the Legislature intended to do so in such general word s
RY . Co .

	

v .

	

descriptive of a boundary line of subsidy lands is unthinkable ,
TREAT therefore the latter construction, as stated by Lord Atkinson ,

should be applied, and "coast-line" should be held to mean and
be confined to high-water mark .

MCPHILLIPS, The appellant, in my opinion, has failed to discharge the onu s
J .A . which rested upon it to displace the title of the Crown in the

right of the Province to the locus in quo. Therefore, in my
opinion, the appeal should stand dismissed and the judgmen t
of the Court below affirmed .

	

EBERTS,

	

J .A .

	

EBERTS, J .A . would dismiss the appeal .

Appeal dismissed.

Solicitors for appellant : Barnard, Robertson, Heisterman cb

Tait .

Solicitors for respondent : Bass & Bullock-Webster .
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IN RE LAND REGISTRY ACT AND GRANBY CON -
SOLIDATED, MINING, SMELTING & POWE R

COMPANY LIMITED AND THE REGISTRAR-
GENERAL OF TITLES .

COURT OF
APPEA L

191 s

Nov . 5 .

Practice—Petition for registration—Appeal—Notice of settling appeal book Iry RE LAN')

—"Parties interested"—R .S .B.C. 1911, Cap . 127, Sec. 114—B .C . Stats .
$EGISTR Y
ACT AND

1914, Cap . 43, Sec . 65 .

	

GRANnY CoN-
SOLIDATED

Any interested party, who has been served with a petition to a judge in MINING ,

Chambers under section 114 of the Land Registry Act, is, on appeal &c ., Co .

from the decision given on the hearing, entitled to notice of, and t o
appear upon the settlement of the appeal book before the registrar.

All material before the judge below should be included in the appeal book .

MOTION by the Esquimalt & Nanaimo Railway Company
to the Court of Appeal, to quash the appeal or in the alternativ e
to add certain material to the appeal book on the ground tha t
the appeal book had been settled without notice to said Com-
pany. The matter in dispute was with reference to the title
to section 2 and the east 60 acres of section 3, range 7, Cran-
berry District, B .C. On the 24th of December, 1890, the
Esquimalt & Nanaimo ' Railway Company granted these lands
to one Joseph Ganner excepting the mines and minerals therei n
and thereunder, and on the 13th of March, 1905, the trustee s
of Joseph Ganner granted to one Bing Kee all the estate and
interest of Joseph Ganner in said lands . The title of Bing Statement

Kee was registered and he later transferred said lands to Harr y
W. Treat, who duly registered the conveyance . In pursuance
of the Vancouver Island Settlers ' Rights Act, 1904, Amendment
Act, 1917, an application was made by the executors and trustee s
of Joseph Ganner to the Lieutenant-Governor in Council for a
grant in fee simple of the lands in question and notice of th e
hearing on the 9th of February, 1918, was served on th e
solicitors of the Esquimalt & Nanaimo Railway Company, wh o
appeared and opposed the application, but a grant in fee simpl e
was issued to the executors of Joseph Ganner, deceased, on th e
15th of February, 1918, and on the 18th of February, 1918,
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Treat, who on the same day conveyed to the Granby Consoli -
dated Mining, Smelting & Power Company, Limited . Writs

Nov. 5 . were issued on the 14th and 18th of February, 1918, in an

IN RE LAND action brought by the Esquimalt & Nanaimo Railway Compan y
REGISTRY against the executors of Joseph Ganner for a declaration tha t
ACT AN D

GRANnY co, the Crown grant issued to said executors in pursuance of the
SOLIDATED Settlers' Rights Act, 1904, Amendment Act, 1917, is null an d
ALINING,
&C ., co .' void in so far as it purports to grant the defendant, (a) th e

coal, coal-oil, ores, stones, clay, marble, slate, mines, mineral s
and substances in, upon or under the said lands ; (b) that part
of the surface of the said lands to which or upon which th e
plaintiff is entitled to exercise acts of ownership, purchase, o r
rights of easement ; and for an injunction . Certificates of lis
pendens were filed with the Registrar-General of Titles on the
14th and 18th of February, 1918, respectively, and on the 15t h
of March, 1918, a certificate of lis pendens was also filed with
the Registrar-General of Titles, issued in an action by Bing
gee against said executors . On the 22nd of May, 1918, th e
Granby Consolidated Mining, Smelting & Power Company ,
Limited, applied in the Land Registry office to be registered a s
owner in fee simple with an indefeasible title to the said land s
and by notice in writing dated the 22nd of May, 1918, th e
Registrar-General declined to register said title on the groun d

statement that the certificates of lis pendens registered against the said
lands must first be released . The Granby Consolidated Mining ,
Smelting & Power Company, Limited, then petitioned th e
Court that the Registrar-General be ordered to register the peti -
tioner's title. The petition was heard by MACDONALD, J . on
the 17th of June, 1918, counsel appearing on behalf of the
Esquimalt &Xanaimo Railway Company and opposing th e
application and submitting in evidence that there was a peti-
tion pending before the Governor-General at Ottawa for dis -
allowance of the Vancouver Island Settlers' Rights Act, 1904,
Amendment Act, 1917, and that word had been received tha t
said Act had been disallowed . The petition was dismissed by
MACDONALD, J. on the 17th of June, 1918. The Granby Con-
solidated Mining, Smelting & Power Company, Limited ,

COURT OF said executors conveyed said lands in fee simple to Harry W .
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appealed and the appeal book was settled by the registrar without COURT O F
APPEAL

notice to the Esquimalt & Nanaimo Railway Company .
Heard at Vancouver on the 5th of November, 1918, by MAC- 191 8

DONALD, C.J .A., MARTIN, GALLIHER, MCPHILLIPS and EBERTS, Nov. 5 .

JJ.A .

	

IN RE LAN D
REGISTRY

Davis, K.C . (Harold B. Robertson, with him
)
, for the ACT AND

J~

	

GRANBYCON-

motion : They took the position that we were not entitled to be SOLIDATE D
'WINING ,

present and the appeal book was settled without notice to us . &e., co .
We contend we are entitledto the minerals and to exercise act s
of ownership on portions of the surface . We have brought
action for a declaration to this effect and have filed lis pendens .

Certain material has been left out of the appeal book. Under
section 110 of the Land Registry Act we applied for a caveat

for protection, which came up at the same time as the petition ,
when the matter was left in state quo. We require the materia l
before the Court of Appeal as well as before the Court below .
There is no question of our being interested, and the Act says Argumen t

"all parties interested including the registrar" shall be served .
?{layers, contra : The rule providing for settling an appea l

book is section 24 of the Court of Appeal Act : see also margina l
rule 866. The registrar refused our application . He is the
only one who is interested in the appeal . Everything is ther e
that should be, and the Registrar-General approved of it .

Dais, in reply : The Registrar-General is merely a nominal
party ; he is acting in a judicial position . The principle is well
settled that litigation should be done in the cheapest and mos t
expeditious way.

MACDONALD, C .J .A . : In my opinion the motion ought to be
granted. Section 114 of Cap . 127, R.S.B.C. 1911, as amended
by section 65 of Cap . 43, B.C. Stats . 1914, extends the service
of the notice of hearing before the learned judge to all parties
interested . Before that amendment was made the petition was MACDONALD ,

C .J .A .
served only upon the registrar and the person complaining of th e
ruling of the registrar, they being the only proper parties t o
the proceedings . The Legislature, however, has provided i n
words which seem to me to make each of the other parties inter-
ested, served with the petition, a respondent as ivell as the



300

	

BRITISH COLUMBIA REPORTS .

	

[Von .

COURT OE registrar himself . The words are these : "The petition shal lAPPEAL
—

	

be served upon all parties interested including the registrar . "
1918

	

Now, that petition being served upon others than the registrar ,
Nov. 5 . I fail to see why the others should not be in the same position a s

IN RE LAND the registrar, and why they should not be entitled to notice o f
REGISTRY settlement of the proceedings . No doubt they would have th e
ACT AN D

GRANBY CON- right to be heard on the appeal, and I do not see why they shoul d
SOO~IDA~TGED not be represented on the settlement of the appeal book . I think

&c:, Co. they should have been, and that an order should be made eithe r
that the appeal book should be referred back to the registrar to
be resettled or that we admit the evidence which Mr . Davis says

MACDONALD, ought to be in the appeal book . I think the latter course perhap s
C .J .A . will be the least expensive, and sufficiently satisfactory, that i s

to say, that the new material shall be incorporated into th e
appeal book and the appeal book put in proper shape before i t
comes up for argument .

MARTIN, J.A. : Dealing with this matter, the principle which
is the safest way to deal with it appears to me perfectly plain ,
that once a party has been served with notice of appeal he then
is invited to take part in that appeal, and it follows from tha t
that he must have the right to say what should be included i n
the appeal book, because there can be no appeal without a n
appeal book, that is the foundation for the whole matter, an d
once we get to that stage there is no difficulty, because there i s
the invitation and the notice, and he was, as a matter of fact ,
entitled to be represented before the registrar . Then the nex t
stage is, what should we do in regard to the appeal book . It is
perfectly apparent that any material which was before th e
judge below should be before us . It is equally apparent fro m
that fact that there was certain material before the learned judg e
which is not before us, therefore it ought to be before us . What
ought to be done with regard to this matter I quite agree tha t
one of two courses is open to us : either refer this matter back
to the registrar, which would be perhaps the strict way to do, i f
there is any controversy ; but if there does not appear to be any
controversy as to what ought to be included, I do not suppos e
there will be any objection, once we arrive at the conclusion i t

MARTIN ,

J .A .
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ought to be included, to waive that formality and allow th e
matter to be added to the appeal book now .

30 1

COURT OF

.APPEA L

191 5

GALLMER, J.A. : I am in agreement with what has already Nov . 5.

been said, and I think the most expeditious and least expensive
course would be to agree to Mr . Davis's suggestion, that it be IREISTARY
included in the appeal book .

	

ACT AND
GRANBY CON-

SOLIDATE D

McPIiILLIPS, J.A. : In my opinion this motion ought not to MINING ,

be dealt with differently than in other cases ; the same principle &C ., co .

applies to all . The root principle is that the Appeal Cour t
shall have before it all the Court below had before it, subject, of
course, to this consideration—I think very often we have ha d
appeals here that were too voluminous, as by agreement o f
counsel a great deal of material could be usefully eliminated ;
but in the absence of that it seems to me that in the abstract, the M"P'ILLIPs ,

J.A .

Court of Appeal should have everything before it that the Cour t
below applied its mind to. It may be that some of that materia l
may be useless, but unless there is an agreement between th e
parties it should all come before this Court .

EnvRrs, J .A . : I agree with the decision to settle the appeal
book including such evidence as Mr . Davis says should have gone
into the appeal book, and which was produced before the trial EBERTS, J.A .

judge .

MACDONALD, C .J.A . : The motion is granted and the parties
will no doubt be able to agree amongst themselves with respect MACDONALD ,

to inserting the further material in the appeal book, or the

	

C .J .A .

putting in of a supplemental appeal book .

Motion granted.
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1917

IX RE DOMINION TRI'ST COMPANY, LIMITED ,
BOYCE AND 1IACPIIERSON .

Sept. 4 . Company law—Winding-up--Assets transferred to new Company-
Share-holders entitled to exchange for shares is new Company—Petitioner

1918

	

Shareholder—No exchange made for new shares—Status—R .S .B .C .
Feb . 12 .

	

1911, Cap . 39 .

By agreement between two companies (termed "old" and "new" respec-
tively) which was ratified by the Legislature, the assets and liabilities
of the old company were transferred and taken over by the new . The
agreement contained a clause saving the rights of creditors of the ol d
company and further provided that the shareholders in the old com-
pany were entitled to exchange for shares in the new company . A
shareholder in the old company whose shares were not fully paid u p
petitioned under the Companies Act (R .S .B .C . 1911, Cap . 39) for th e
winding up of the old company. The new company was at the tim e
in process of being wound up and the petitioner, who had not applie d
for or been allotted shares in the new company, had been placed upo n
the list of contributories by the district registrar without objectio n
on his part . An order was made winding-up the old company .

Held, on appeal (affirming the order of MURPHY, J .), that the petitioner' s
shares not having been fully paid up he had the right to petition fo r
the winding up as a contributory in the old company, and there bein g
evidence of the company having both assets and liabilities, although
proof of assets was not necessary, and the objects for which the com-
pany was incorporated having ceased to exist, it was in the circum-
stances, just and equitable that it should be wound up .

A PPEAL by MacPherson from the order of MtRrxv . J. of
the 12th of February, 1918, directing the winding up of th e
Dominion Trust Company, Limited (old company) . The com-
pany was incorporated under the Companies Act on the 27t h
of November, 1903, under the name of "Trust Agency an d
Loan Corporation, Limited," said name being altered to tha t
of Dominion Trust Company, Limited, on the 10th of June ,
190 :1 . On the 1st of April, 1912, the Dominion Trust Com-
pany (new company) was incorporated by an Act of the Parlia-
ment of Canada (2 Geo . V ., Cap. 89), the object being t o
acquire the stock and business and assume the liabilities of th e
old company . The two companies entered into an agreemen t
in 1913, whereby the old company assigned the whole of it s

COURT OF
APPEAL

Nov. 5 .

IN R E
DO-IIINION
TRUST Co . ,
BOYCE. AN D
1IACPIIER -

sO N

ment
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property and undertaking to the new company and the new corn- MURPHY, J.

pally assumed all liabilities of the old company, and the share-

	

191 7
holders in the old company were to be allowed to exchange their Sept . 4.
shares for an equal number of shares in the new company . It
was a term of the agreement that it would not come into effect

	

191s

until ratified and confirmed by an Act of the Legislature . An Feb . 12.

Act ratifying and confirming the agreement was passed by the COURT O F

Legislature in 1913 (B .C. Stats. 1913, Cap. 89) . Upon the APPEAL

passing of this Act the old company suspended business . The Nov .5 .

new company continued its business until October, 1914,

	

IN RE
when it was ordered to be wound-up under the Winding-up Act . DommoN

The petitioner (Boyce) was the holder of five shares in the 1r3oYCE a U
old company. In December, 1912, he received notice of an MACPxER-

extraordinary general meeting of the shareholders of the old

	

sox
company, to be held on the 17th of January, 1913, setting ou t
that the business to be brought before the meeting was the con-
sideration of the agreement between the old company and the
new. The shareholders at the meeting, by resolution, approve d
of the carrying out of the agreement . The petitioner did not Statemen t

personally apply for, and had not been allotted shares in the ne w
company . Upon the winding -up of the new company the dis-
trict registrar certified that the petitioner was a contributory i n
the new company on the 6th of March, 1916, and although
certain persons who were at the same time placed upon th e
list of contributories, appealed and were successful in havin g
their names struck from the list, the petitioner did not appeal ,
and his name was left on the list as settled by the district regis-
trar. The petition herein was presented to the Court on th e
4th of October, 1916.

Martin,, K .C., for the petitioner Boyce .
J. A. Machines, Savage, Hooper, Jamieson, Bucl .;e, Murray

and Russell & Co ., for various shareholders .

4th September, 1917 .

M rra

	

J . : It is objected. that petitioner, being a share -
holder, has .. no status to present this petition, because by the MURPHY. J .

agreement between the I)ollinion Trust COUlpany. Limited, an d
the Dominion "Trust Company ratified by the Legislature by
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MURPHY, J . B.C. Stats. 1913, Cap. 89, the rights of shareholders of the

IN R E
DOMINION senting a petition for winding up is by section 188 of the Corn -
TRUST CO . ,
BOYCE AND panies Act conferred on a contributory under certain conditions ,
MACPxER- which the petitioner herein has fulfilled . There can be nosox

	

question, I think, that it is just and equitable that the Compan y
should be wound up, and it is so ordered .

12th February, 1918 .

MURPHY, J. : Some time ago, I handed down reasons for
judgment in which the conclusion was arrived at that thi s
Company should be wound up. Counsel who opposed th e
original application, pointed out to me that, through a misunder-
standing, two features had not been fully argued . I thereupon
directed that the matter be set down anew, and further argumen t
took place . The two points are : first, that the petitioner herein
has no status, as he had been put upon the list of contributorie s

MURPHY, J . of the Dominion Trust Company, previously to the filing of thi s
petition, had not appealed, and the time for appeal had elapse d
before the date of such filing, and, second, that the legal position ,
as a result of legislation, is such that it cannot be held to be jus t
and equitable that this Company be wound up .

In proceedings in the Dominion Trust liquidation, I held
that the legislation passed in reference to the amalgamatio n
of that Company with the Dominion Trust Company,
Limited, did not per se make the shareholders of the latte r
Company shareholders of the former, . This decision was con-
firmed on appeal . In the said proceedings, it was alternativel y
contended that the parties then before me were estopped by thei r
conduct from contending they were wrongfully placed on the
list of contributories of the Dominion Trust Company . I held

Feb. 12 . creditors against the Dominion Trust Company, Limited, ar e
COURT of expressly reserved. By section 26, the powers of said Compan y
APPEAL are determined, except, inter alia, for its winding-up. These
Nov . 5 . sections, in my opinion, preserve the liability of the shareholder s

to be made contributories in a winding-up . The right of pre -

1917

	

Dominion Trust Company qua shareholders "shall consist onl y
Sept . 4 . of and be limited to the" right of each such shareholder to a

certain number of shares "in the capital stock" of the Dominion
1918

	

Trust Company. By section 24 of the said Act, the rights of
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that no case of estoppel was made out against any one of them .
This decision was also confirmed by the Court of Appeal, MAC -

DONALD, C.J.A. dissenting . On the argument herein, I invite d
counsel opposing the application to distinguish the facts in the
petitioner's case (apart from the fact that he was on the list
of contributories of the Dominion Trust Company and had not
appealed) from the facts in the cases before me in the Dominio n
Trust Company proceedings, but no attempt to do so was made .
In fact, if I understood counsel aright, he admitted this coul d
not be done.

The contention here is that the petitioner has no status herein
because he is on the list of contributories of the Dominion Trus t
Company. He is, as above shewn, not on that list because h e
was made a shareholder by legislation, nor is he on it becaus e
of his conduct previously to his acquiescence in the registrar' s
report . If he is on said list and if he cannot now get off i t
(which is assumed in favour of those resisting this application) ,
this position, in view of the facfs and decisions hereinbefor e
referred to, is due to his conduct in acquiescing in the registrar' s
action in putting him on it. He is there, not because he wa s
legally a shareholder of that Company, but because by estoppel
by record he will not be heard to say he is not a contributory .
Such estoppel could only arise at the earliest on the date th e
registrar's direction was made, which was on March 6th, 1916 ,
so that even if it could be said that such estoppel operated t o
make him cease to be a shareholder in the Dominion Trust Coin-
pany, Limited, and to become a shareholder in the Dominio n
Trust Company, he would by virtue of section 182 of the Com-
panies Act, still have the status to present this petition, for
he would thereby still be liable as a past member to be put o n
the list of contributories . It is argued that this direction o f
the registrar must relate back to at least the date of the orde r
winding up the Dominion Trust Company, viz . : October 27th ,
1914. To this, there are two answers ; first, that estoppel by
record does not make him a shareholder at all, but merel y
places him in a position in reference to the liquidator of th e
Dominion Trust Company, whereby he cannot dispute that h e
is a contributory in that Company ; and second, that even i f
estoppel by record did make him a shareholder, by its very

20

MURPHY, J .

191 7

Sept . 4.

191 8

Feb . 12.

COURT O F
APPEAL

Nov. 5 .

IN RE
DOMINIO N
TRUST Co .,
BOYCE AN D
MACPHER-

SO N

MURPHY, J.
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MURPHY, J .

191 7

Sept. 4 .

191 8

Feb . 12 .

COURT OF

APPEA L

NOV . 5 .

IN R E
DOMINION
TRUST CO . ,
ROYCE AN D

MACPHER -

SON

MTTRPHY, J .

nature it could not arise until the date of the adjudication pu t
forward as creating it . Further, I think estoppel cannot be
raised by the opponents of this application against the petitioner .
Estoppel by record is, as shewn above, all that can be relied upon ,
and such estoppel can only be raised where it is mutual (Hals-
bury's Laws of England, Vol . 13, p . 349) . Clearly no mutual-
ity exists here .

Then it is said that the registrar's direction is a judgment
in rem. No authority was cited for this somewhat startling
proposition, and in the absence of such I would decline, under
all the circumstances here (assuming that the registrar's direc-
tion is a judgment, as to which I express no opinion), to s o
hold. Even if it is a judgment in rem to operate as desired,
it is necessary that the finding should be essential to the judg-
ment, and ascertainable from the judgment itself (Halsbury's
Laws of England, Vol . 13, p . 340, and authorities there cited) .
The finding desired to be set up here is that the shares held b y
Boyce in the Dominion Trust Company, Limited, have been sur-
rendered to the Dominion Trust Company, and shares in thi s
latter Company issued to him in lieu thereof, at a date at leas t
a year previously to the date of the filing of the petition herein ,
or at any rate that such must be held to be the legal effect o f
what has happened. The authorities cited in the Court o f
Appeal judgments, when the matter of contributories in the
Dominion Trust Company was before them, and those judg-
ments themselves, shew that no such finding or no such lega l
result is essential to the registrar 's adjudication or, in fact, ca n
be read into it without error . That adjudication did not say ,
and could not say, that Boyce was a shareholder in the Dominio n
Trust Company. All it could and did say was, that by his con -
duct he had estopped himself from saying he should not b e
placed on the list of contributories of that Company . Even in
saying that the registrar was in error, bnt Boyce not havin g
appealed, it may well be he must remain on the list . The
question here is not whether he is a contributory in the Dominio n
Trust Company liquidation, but will he be such in the liquida-
tion of the Dominion Trust Company, Limited . Clearly, T_
think, on the facts there has been no adjudication in rem deter-
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mining this issue . I, therefore, hold he had a status to present
this petition .

Then, it is said it is not just and equitable that this Compan y
be wound up ; again, on the facts, this is rather a startling pro-
position . The ground put forward is, substantially, that th e
Dominion Trust Company, Limited, has no assets, all its assets
having by agreement, confirmed by legislation, been transferred
to the Dominion Trust Company . Authorities were cited to
support this contention, but they deal with the Dominion Wind-
ing-up Act. But section 192 of the British Columbia Com-
panies Act, under the provisions of which these proceedings are
instituted, gives express power to make the order, even if there
be no assets . To my mind, however, there are clearly no assets,
viz . : the very moneys owing on their shares by shareholders of
the Dominion Trust Company, Limited, who have not exchanged
such shares for shares in the Dominion Trust Company. It is
true the beneficial ownership of these moneys is in the Dominion
Trust Company, subject possibly to their being applied i n
priority to payment of the debts of the Dominion Trust Com-
pany, Limited, but the legal ownership is in the Dominon Trus t
Company, Limited. The decision already referred to shew s
that the Dominion Trust Company cannot reach these assets in
its own liquidation. It can only reach them by these presen t
proceedings. To refuse a winding up order, under such cir-
cumstances, would, to my mind, be to utilize the Court to defea t
an honest debt .

It was suggested that the liquidator of the Dominion Trust
Company is defraying the expenses of this litigation and tha t
that amounts to maintenance, and that therefore the Cour t
should not make the order. The fact that the Dominon Trus t
Company is the beneficial owner, subject to the possible quali-
fication above set out, of the assets sought to be recovered herei n
answers this : see Stroud's Judicial Dictionary, 2nd Ed ., p .
1139, sub tit . maintenance.

The previous order for winding up is confirmed.

The appeal was argued at Victoria on the 7th and 10th of
June, 1918, before MACDONALD, C .J.A., MARTIN, GALLIHER,

McPHILLIPS and EBERTS, JJ.A.
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MURPHY, J .

	

J . A. Maclnnes, for appellant : On the winding-up of the new
1917

	

company the registrar made up the list of contributories, and
Sept . 4 . those who did not appeal were placed permanently on the list .

Boyce was on the list and did not appeal . He cannot now clai m
1915 to be a member of the old company, and not being so he has n o

Feb . 12 . status to present this petition. He was not a contributory under
COURT OF section 183 of the Companies Act : see Webb v. Whiffin (1872) ,
APPEAL L.R. 5 H.L. 711 at pp. 720-1 . The statute affirming the agree -
Lvov . 5 . "vent between the old and new companies takes away any obliga-

tion from the old company . There are no assets and no liabil-
IN R E

DOMINION ities and a winding-up would be a futility. There are no

BOYCE AN D

TRUST Co ., grounds for winding -up shewn in the petition. The right to
MACPHER- recover for misfeasance would be in the new company : see The

SON

	

General Exchange Bank v . Horner (18'10), 39 L.J., Ch. 393 .
It is not just and equitable that the company should be woun d
up : see In re Anglo-Australian Assurance Co., In re British

Provident Society (1860), 8 W.R. 170. The Act confirming
the agreement is a statutory winding-up of the old company .

Wilson, K .C., for the old company : As to status of Boyce ,
he was a shareholder in the old company. The agreement pro-
vided for the mode of transfer but there had never been a prope r
transfer of the shares from the old to the new company. If
Boyce is a member of the company he is a contributory : see

Argument Palmer's Company Precedents, 11th Ed., Vol . 2, p. 573. No
must have his "lame taken off the register : see Winstone's Case

(1879), 12 Ch . I) . 239. As to the order being just and equit-
able, there were 400 on the list originally and the list was settle d
without a large number who were in the last appeal claiming
they were still members of the old company.

Curd, for the new company : The winding-up order having
been made, Boyce is no longer dominus litcv, as it accrues to th e
benefit of all parties . This is the only means whereby we can
get in this asset, and it is just and reasonable .

_llaeinnes, in reply : If Boyce has no status the whole pro-
ceeding falls : see In re The South African Syndicate (Limited )

(1883), 28 Sol . Jo. 152. Under the statute Boyce only ha d
the right to exchange .

Cur. adv. volt.



have already arisen, and which may hereafter arise, out of the
agreement between the two companies and the Act ratifyin g

5th November, 1918 . MuxPHY, J.

MACDONALD, C .J .A . : The difficulties and complications which

	

191 7

Sept. 4 .
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same, being chapter 89 of the Acts of the Legislature, 1913, 191 8

make it desirable that I should confine the expression of my Feb . 12 .

opinions to the narrowest limits consistent with the decision of
COURT OF

this appeal .

	

APPEAL

The petitioner, the holder of shares in this Company, was by
Nov . 5.

such agreement entitled to exchange them for shares in the
Dominion Trust Company, a company incorporated by Act of IN RE

DOMINION
the Dominion Parliament, created to take over the business and TRUST Co. ,

assets of the company . One of the principal questions involved MACPx xD
in this appeal turns on whether or not the petitioner made such

	

soN

exchange, or, to be more precise, ceased to be a shareholder o f
this company. For con\ enience I shall hereinafter refer to thi s
company as the "old company," and to the Dominion Trust Com-
pany as the "new company . "

The appellant's counsel argued that because the petitione r
had been settled on the list of contributories of the new compan y
in liquidation, the proper inference to be drawn from that fac t
was that he had become by exchange of shares a shareholder o f
that company before the date of the order to wind it up, an d
therefore, before that date, he ceased to be a shareholder of th e
old company. It is conceded that the shares upon which he MACDONALD ,

C .J .A .
was settled on the list in the new company are the shares upo n
which he assumes to qualify as a petitioner for the winding up
of the old company.

It would appear from the reasons for judgment that counsel
on both sides substantially conceded in the Court below that th e
petitioner had not applied for and had not been allotted share s
in the new company in exchange for his shares in the old com-
pany, and was therefore in this respect in the same position as
were the respondents in In re Dominion Trust Co. and Allan

(1917), [24 B.C. 450] ; 37 D.L.R. 251, in which this Court
held that such respondents were not shareholders in the ne w
company. The petitioner may, by reason of estoppel of record ,
be liable to contribute to the assets of the new company for th e
payment of its liabilities, but that circumstance does not prove
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MURPHY, J . that he ceased to be a shareholder of the old company. There
1917

	

is no sufficient evidence that he did in fact cease to be such

Sept. 4 . shareholder. Now, while the agreement aforesaid divested th e
old company of the beneficial ownership in all its assets, an d

1918 vested the same in the new company, there is a clause in the
Feb . .12. said agreement saving the rights of creditors of the old company .

COURT OF This fact is sufficient to meet the contention that a winding-u p
APPEAL of the old company would be futile, and also is sufficient to mee t
Nov. 5 . the other contention of the appellants that because the new com-

pany was by said agreement and Act made liable for the debt s
1N RE

DOMINION and obligations of the old company, that that circumstance ha d
TRUS T
BoYCE

noD some bearing on the petitioner's right to petition, or on the dis -
MACPHER- cretion of the Court to make the winding-up order . The peti-

SON tioner 's shares were not fully paid up, therefore he falls within
the definition of contributory, and a contributory has the righ t
under the British Columbia Companies Act, the provisions of
which apply to the old company, to petition for a winding-u p
order on several grounds, one being the ground upon which th e
order appealed from was made, namely, that it was "just an d
equitable" to make the order . The petitioner is in a peculiar
position . He is on the new company's list of contributories o n
the ill-founded assumption that he had exchanged his shares i n
the old for shares in the new company, and he has now th e
carriage of an order, one of the contemplated consequences of

MACDONALD,
c .a .A . which will put him on the list of contributories in the winding-u p

of the old company in respect of the very same shares . But this
circumstance cannot, in my opinion, curtail his right to petitio n
for the winding-up of this company .

It was suggested by appellant's counsel that the petitio n
herein was promoted by the liquidator of the new company .
He appeared by counsel on this appeal in support of the order
without objection from the appellant 's counsel, and while he
may have no locus standi as a party to these proceedings, this i s
now immaterial . The liquidator of the new company has th e
right to call upon the directors or liquidator of the old company ,
to exercise their or his powers under the Companies Act, on hi s
behalf to get in the uncalled capital available to him : see dictum

of Kekewich, J . in Sadler v. Worley (1894), 2 Ch. 170 at p .
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175. My decision herein is, however, founded on the strength MURPHY, J.

of the petitioner's status alone .

	

191 7

Then it is argued that because the agreement and Act afore- Sept. 4 .

said limit the rights of shareholders in the old company to the

	

—
privilege of exchanging their shares for shares in the new corn-

	

191 8

pany, the shareholders' right to petition is taken away. I do	 Feb. 12 .

not think so. I agree with MURPHY, J. Rights qua share- COURT of
holders only are taken away . A contributory 's liability is not APPEAL

affected, then why should his right to petition be?

	

Nov . 5 .

To sum up, the petitioner was, in my opinion, a contributory
IN RE

in relation to the Dominion Trust Company, Limited, the old DOMINIO N

company. No proof of assets is necessary, but if it were, it TRUST CO . ,
BOYCE AND

appears that the company had in fact both assets and liabilities . MACPHER-

The objects for which the company was incorporated have ceased

	

SON

to exist . In these circumstances it is just and equitable tha t
the company be wound up. As to how the words "just and MACDONALO ,

equitable" have been applied in other cases, I refer to those men-

	

C .J .A.

tinned in Palmer's Company Law, 10th Ed ., 391. This com-
pany having outlived its objects, the petitioner is within hi s
right in seeking to have it wound up .

I would, therefore, dismiss the appeal .

MARTIN, J .A. : This appeal should be dismissed, because I MARTIN,

think the learned judge has reached the right conclusion.

GALLIIHER, J .A . : I would dismiss the appeal for the reasons
given by the learned trial judge .

McPHILLIPS, J.A. : In my opinion Mr . Justice MURPH Y

arrived at the right conclusion and the appeal should be dis-
missed. It is clear that the respondent, the petitioner, estab-
lished his right to petition for the winding-up under section 18 8
of the Companies Act. Whatever may have occurred in con-
nection with proceedings taken to place him on the list of con-
tributories of the new company, i.e., on the list of contributorie s
of the Dominion Trust Company (Can . Stats. 1912, Cap. 89) ,
cannot be held to affect the right to a winding-up under th e
Companies Act (R.S.B.C. 1911, Cap. 39). The legislation ,
both Federal and Provincial, in its terms in no way by statute

J .A.

GALLIHER,

J .A .

MCPHILLIPS,

J.A .
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IN RE
DOMINION can be said to be the property of the new company, subject, how -
TnusT Co., ever, to winding-up proceedings of the old company, if such
BOYCE AND
MIACPHER- should take place. The only way this could be obviated by the

SOS new company would be for it to pay all the liabilities of th e
old company, as provided in the agreement set forth in the
Schedule to the Dominion Trust Company Act, 1913 . That not
being done, it is only in the furtherance of natural justice t o
the creditors of the old company that any assets of the old com-
pany should be made available to pay the debts of the old com-
pany and it would be only the surplus (if any) of such assets or
property that the new company would become eventually entitle d
to. The judgment of this Court in In re Dominion Trust Co .

and Allan (1917), 24 B .C. 450 ; 3 W.W.R. 483, passes upo n
this point . See in particular at pp. 497-8, when I had occasio n

MCPHILLIPS ,

J.A. to deal with this question . The debts of the old company not
having been paid, and a sufficient case being made out fo r
winding-up, it is right and proper that a winding-up be had .
It is only necessary to read sections 24 and 26 of the Dominion
Trust Company Act, 1913, to see that all proper saving clauses
were enacted to admit of saving the rights of creditors and admi t
of winding up proceedings . In the winding-up proceedings
primarily any moneys due upon their shares by the shareholder s
of the old company may be made and shall be made wher e
necessity requires it, available in the liquidation to discharge
the debts of the old company . That any of the shareholders
have effectively taken steps to become shareholders in the new
company by reason of their holdings in the old company create s
no hindrance to these winding-up proceedings—the whole schem e

"uRPHY, J . operated to change the status of the shareholders of either corn-

1917

	

parry in so far as winding-up proceedings are concerned . It

Sept . 4. became necessary for the shareholders of the Dominion Trus t
Company, Limited, to do some conscious act to transfer their

1918 shares into shares of the new company (the Dominion Trust Com-
Feb . 12 . pany), and even when that was effectively done, the question as t o

COURT OF what sum was due and payable upon shares would be determined
APPEAL by the state of accounts, i .e ., as to what sum had been paid u p
N . 5 . thereon. Possibly where . there was an effective transfer from

the old company to the new, the sum remaining due thereon
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as covered by the legislation is capable of being worked out . MURPHY, J .

In the agreement set forth in the Schedule to the Dominion

	

191 7

Trust Company Act, 1913 (see B.C. Stats . 1913, Cap. 89, p . Sept . 4.
596), we find this clause :

	

—
"The new company shall deliver to each shareholder of the old company,

	

191 8

in exchange for and upon the delivery of a certificate with indorsed transfer Feb . 12,
thereof duly executed or share warrant for fully paid shares in the capita l
stock of the old company, a certificate representing an equivalent number COURT OF

of fully paid shares of the capital stock of the new company . No certifi- AYAL

cate for shares in the capital stock of the new company not fully paid or
in respect of which there is any sum due for premium shall be issued until

Nov. 5 .

all sums due on said shares, whether for premium or otherwise, shall have

	

IN RE
been fully paid ."

	

DOMINION

It will be seen that where shareholders of the old company do B o
TRUS T

YCE AN D

take steps to become members of the new company, they only MnCPHEa-

become entitled to a certificate for the shares when fully paid, SON

and they may become fully paid by reason of the winding-u p
proceedings of the old company . It is plain to me that all i s
workable under the existing legislation. It is idle contention
though, with deference to all contrary opinion, to now say, tha t
because of steps being taken by members of the old company in
pursuance of the legislation to become members of the new com-
pany, that in such cases no effective winding-up proceedings can
be taken against those shareholders who' were shareholders i n
the old company and who have become shareholders in the ne w
company in respect of these shares, although not fully paid, for

MCPHILLIPS ,
the purpose of winding uup proceedings they still are members

	

J .A .

of the old company, and whatever moneys they may pay in
respect of the shares not fully paid will constitute and must be
treated as payment in respect of the shares . To illustrate
matters, take the case of a member of the old company holding
one share upon which 50 per cent. has been paid up, he wishing
to become a member of the new company would execute a transfe r
of the share and be entitled to a share in the new company pai d
up to the same extent, not to be delivered out, of course, as we
have seen, until fully paid . That in the course of things a
winding up takes place of either the old or new company cannot
change or alter this position, if the old company was withou t
debts ; nevertheless, there might be a winding-up, and no neces-
sity would arise to call up moneys due in respect of the shares
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MURPHY, J . not fully paid, but with debts, the shareholder cannot escap e
1917

	

being placed upon the list of contributories of the old compan y

Sept . 4 . —that position was preserved by the legislation and all is work -
able. In the liquidation proceedings of the new company, th e

1918 shareholder in the old company who has elected to become a
Feb . 12 . member of the new company in respect of this share in the ol d

COURT OF company not fully paid, can only in the final result be calle d
APPEAL upon to pay to the liquidator of the new company such sum only
Nov. 5 . (if any) that remains due and owing upon the shares not called

IN RE
up in the winding-up proceedings of the old company. It may

DOMINION be that I have gone somewhat further afield than is requisit e
TRUST Co ., to cast a horoscope, that is, what I have last said was the expres -
BOYCE AND
MACPHER- sion of " a legal proposition	 [not] a necessary step to

sox the judgment" (Charles R . Davidson and Company v . M`Robb

or Officer (1918), 34 T.L.R . 213, Lord Dunedin at p . 217) .

The "legal proposition" though in short compass in this appea l
MCPHILLIPS, is, that the petitioner established the right to apply for the

J .A . winding up of the old company (the Dominion Trust Company ,
Limited), and winding-up proceedings were preserved by the
legislation which has been referred to.

I would therefore, as before stated, dismiss the appeal .

EBERTS, J .A .

	

EBERTS, J.A. would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : McLellan, Savage & White .

Solicitor for respondent : if . if . B. McInnes.
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WELLINGTON COLLIERY COMPANY, LIMITED AND CLEMENT, J .

ESQUIMALT & NANAIMO RAILWAY COMPANY

	

191 8

v. PACIFIC COAST COAL MINES, LIMITED .

	

March

	

25 .

Mining law—Coal—Trespass—Removal of coal—Sinister intention — oounT of
Measure of damages.

	

APPEA L

Where a company in working its mine enters upon and works the coal on Nov .8 .

adjoining property without the consent or knowledge of the owners ,

and takes it for the purpose of sale, the proper estimate of damages WELLINGTO N

is the value of the coal without deducting any of the necessary expenses COL
Co
LIERY

of working and taking it out .

	

v.
PACIFIC

APPEAL from the decision of CLEMENT, J . in an action for COAL MINES

COAST

damages for the wrongful taking of coal from a property of the
Wellington Colliery Company known as the Alexandra Min e
in the Cranberry District, Vancouver Island . Tried at Victoria
on the 5th, 6th and 7th of February, and the 5th of March, 1918 .
There were old workings in the mine that had been abandoned
by the Wellington Colliery Company for some years. The
defendant Company acquired adjoining property and foun d
that from their workings they could take the remaining coa l
including the pillars from the Alexandra mine to advantage ,
through their property . In October, 1912, they obtained leave
from the plaintiff Company to take the coal from the Alexandra

statement
mine on a 15 cents per ton royalty basis, subject to their dis-
continuing on three days' notice . Notice to discontinue opera-
tions was given on the 5th of March, 1913 . Subsequently Mr.
Charles P. Hill, managing director of the defendant Company,
endeavoured to bring about an exchange of properties whereb y
the defendant Company could take the remaining coal from
the Alexandra mine. These negotiations were carried on i n
Montreal and New York, and from time to time he reported
progress by letter to Mr . Tonkin, the resident manager of th e
defendant Company. Owing to the satisfactory tone of these
letters and in expectation of an early arrangement being made
for an exchange of properties, Tonkin proceeded to take coal
from the Alexandra mine from September, 1914, until April ,
1915, taking out in all 21,365 .9 tons.
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CLEMENT, a . Davis, K.C., and Harold B . Robertson, for the Wellington
1918

	

Colliery Company .

	

March 25 .

	

Luxton, K.C., for Esquimalt & Nanaimo Railway Co.
—

	

TV . J. Taylor, K.C., for defendant .
COURT OF

	

APPEAL

	

25th March, 1918 .

WELLINGTON admits that the trespass complained of results in the remova l
Co .

	

of 21,365 .9 tons, and the only question now is whether th e
PACIFIC defendant Company should be mulcted in damages accordin g

Con°MINES
to the in foram rule or according to the milder rule whic h
obtains where the trespass was inadvertent or made in mistak e
of title. Upon further consideration of the evidence I can
find no reason for releasing the defendant Company . In my

CLEMENT, J . opinion the trespass was wilful, clandestine and "sinister" i n
the fullest sense, indicated in Lamb v. Kincaid (1907), 38
S.C.R. 516. I assess the damages at $3 per ton, a total o f
$64,097.70. There will be judgment for that sum with costs ;
the counterclaim, as intimated at the hearing, is dismissed wit h
costs .

From this decision the defendant appealed . The appeal wa s
argued at Vancouver on the 7th and 8th of November, 1918 ,
before MACDONALD, C .J.A., MARTIN, GALLIIIER and Mc-
PIIILLIPS, M.A .

IV. J . Taylor, K.C., for appellant : The trial judge finds ,
that our action was wilful, clandestine and sinister, but m y
submission is the evidence does not justify any such finding . In
October, 1918, under arrangement, we were allowed to wor k
the Alexandra mine subject to notice, and we worked until th e

Argument following March, when we received notice to stop work . Mr.
Hill on behalf of the defendant Company, then saw Mr. Mac-
kenzie in Montreal with a view to continuing the work, and h e
advised the local manager that negotiations were progressin g
favourably. When the work is continued under such circum -
stances we should not be subjected to exemplary damages .
There is, in addition, the claim of a squatter (one Beck) unde r
the 1904 statute . If he has title the plaintiff has no action . On

Nov. 8 .

	

CLEMENT, J . : At the hearing I resolved. all questions of title
in favour of the plaintiff Company . The defendant Company
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the question of exemplary damages see Lamb v. Kincaid (1907), CLEMENT, J .

38 S .C.R. 516 at p. 532 ; Trotter v. Maclean (1879), 13 Ch . D .

	

191 8

574 at p. 584 ; Last Chance Mining Co . v. American Boy Mining March 25 .

Co. (1904), 2 M.M.C. 150 ; Yukon Gold Co . v. Boyle Conces-

sions (1916), 23 B.C. 103 ; In re United Merthyr Collieries `PPELF

Company (1872), L .R. 15 Eq. 46 at p. 49.
Nov. S .

	

Davis, K.C., for respondent : Under the Vancouver Island	
Settlers' Rights Act, 1904, a Crown grant must be issued before \V

C
ELLINGTO N

OLLIERY
any title is obtained : see McGregor v . Esquimalt and Nanaimo

	

co .
Railway (1907), A.C. 462 at p . 466. We had a possessory

PACIFI C
title and have a right of action : see Halsbury's Laws of Eng- COAST

land, Vol. 27, p. 851. As to quantum of damages the trial COAL MINE S

judge is specially competent to pass on the question of bona fides.

They knew of our suspicions that they were taking our coal, and
this accounts for their efforts to make a settlement. When we Argument

gave notice to stop taking coal from the Alexandra mine i n
March, 1913, they stopped paying royalty, sent no statements ,
and would not allow our engineer to inspect the property .

Taylor, in reply .

MACDONALD, C .J .A . : I think the appeal must be dismissed .
I was of that opinion at the close of Mr. Taylor's argument. I
thought he had not referred us to anything which would entitl e
us to interfere with the conclusion arrived at by the learne d
trial judge on the question of damages. On the other point ,
I have only to say that as I understand it this question of titl e
was raised simply to preserve the rights of the parties in the
event of the case going further . It is therefore not now
necessary to consider it.

[Mr . Taylor : I would like you to consider it . ]
I will put it this way : Neither in your opening nor your

reply have you referred us to anything which, in my opinion ,
would entitle us to come to any different conclusion from tha t
arrived at by the learned trial judge, on the question of title .

MARTIN, J .A. : In my opinion the appeal should be dismissed.
MARTIN,

There is nothing which would justify us in interfering with

	

J.A .

the judgment of the learned judge below . It is only necessary

MACDONALD ,

C .J .A .
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CLEMENT, J . to refer to the case cited : [Last Chance Mining Co . v. American

1918

	

Boy Mining Co . (1904)], 2 M.M.C. 150 .

March 25 .
GALLIHER, J .A . : I also think the appeal should be dis-

a>uP.T of missed . There was some doubt in my mind for a time as t oAPPEAL

	

y
the effect of the conversation with Fleming in New York. Mr.

Nov . 8. Hill on his examination states distinctly that he had talke d

WELLINGTON from time to time with Mr . Fleming about the Alexandra mine ,
COLLIERY that he had told him about those pillars being removed . Thisco.

question, as to direct contradiction, never was put up to Mr .
PACIFIC Fleming, because it could not be on account of Hill's examinatio n

COAST
COAL MINES being taken after the trial took place, after the evidence was in ,

but there is, as the parties admit, no dispute that Flemin g
denied generally that he ever had heard anything about th e

ceLLIIIER, taking out of coal up to the time of this interview, whatever
r .=~ . the interview was. Evidently the trial judge has seen fit t o

take that as the correct version, and makes his finding accord-
ingly. I do not think I would be justified in taking a differen t
view from that, and saying that the trial judge was wrong in
taking that view.

So far as the question of title is concerned, I must say tha t
I think I cannot interfere with the trial judge's finding on that ,
and am of opinion that the appeal should be dismissed .

MCPIIZLLIPS, J .A . : In my opinion the appeal must be dis -
missed . In this particular case, the evidence is, it is true, t o
some extent conflicting, yet there is no real conflict upon th e
crucial point, that is, there is nothing to shew that there wa s
any assent or reasonable expectation of assent by the respondent
Company to the appellant Company, admitting of the working

MCPHILLIPS, out of these pillars . If all the evidence is analyzed, it was
J .A . always apparent that there was an obstacle in the way of bring-

ing that about . I can understand there may be in a case suc h
conflict of evidence which would entitle the Court to say tha t
damages should not have been assessed on the basis of a wilfu l
trespass . In this ease though, it is plain from the evidenc e
that there was an obstacle throughout. Mr. Mackenzie in th e
first place had difficulty with his London Board, and then ther e
was difficulty with the New York interests .



risk, or colloquially speaking a lon chance that the assent COST o
f

g

	

APPEAL

would assuredly come, but if Mr . Tonkin's evidence is analyzed,

	

—
and critically analyzed, together with the letters and wires from 	 Nov. 8.

Mr. Hill, it will be noticed that Mr . Hill emphasized that the WELLINGTO N

matter had not been settled and that there were still obstacles COLLIERY

in the way. Now, looking at the probabilities, this assent

	

v.

might have been achieved, but it was never achieved . I think PCooAST

that in such cases it is impossible to prevent the rule of law COAL MINES

being applied, that is, you go upon other people's property a t
your risk. Trespass is well known to the law, and it is wel l
known that damages follow trespass. In this particular case
the respondent Company was the owner in fee simple in pos-
session. It was suggested that the property in the land and
in the coal was really in a settler entitled to a Crown gran t
under the Vancouver Island Settlers' Rights Act, 1904 (B .C.
Stats . 1903-04, Cap . 54), but no sufficient evidence was adduced ,
and it is admitted that no Crown grant has issued in pursuanc e
of that Act, and in the case of McGregor v. Esquimalt and

Nanaimo Railway, which went to the Privy Council [(1907) ,
A.C. 462], as I interpret it, it is plain that until the Crown
grant issues from the Provincial authority to the settler, the

MCPHILLIPS
A

	

,
s , .

title is in the Esquimalt and Nanaimo Railway Company ,
therefore in this particular case the title remains in the Esqui-
malt and Nanaimo Railway Company .

I cannot see that there is evidence upon which we would be
entitled to vary the judgment arrived at by the learned tria l
judge. A trespass is admitted ; that it was wilful is denied .
As to this, the finding of the trial judge is that it was wilful .
No case for a reversal of this finding has been made out, at th e
same time I want to make it clear that I would not like t o
say that this case is one where there was any moral turpitude ,
or an attempt to abstract the coal without intention to accoun t
for it .

I would like to add that this question of trespass and the
principle of assessment of damages therefor has recently bee n

XXVI.] BRITISH COLUMBIA REPORTS .
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Now then, with regard to the general manager, Mr . Tonkin, CLEMENT, J .

I think there had been such representations made to him by Mr .

	

191 8

Hill that may well have led him to believe that it would b e
merely taking what in commercial life is said to be a business

March 25 .
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CLEMENT, J . dealt with by this Court, and I would refer to my judgmen t
1918 in the case of Isitt v. Grand Trunk Pacific Ry. Co. [ante p . 90]

March 25 . and my reasons for judgment in that case, are as applied t o
the facts of the present case, equally applicable .

Appeal dismissed.
Nov. 8 .

WELLINGTO N
COOLLIERY

	

Solicitors for respondents : Barnard, Robertson, Heisterman
Co .

	

& Tait.
v.

PACIFIC

COAST
COAL MINES

BOUCH AND BOU CH v. RATH.

Practice—Appeal—Failure to enter in time — Application to set down —
Special circumstances .

On giving notice of appeal, an appeal book was left with respondents '
solicitor for approval when appellant was advised the book would be
approved upon security for costs being put up. Nothing further was
(lone for four weeks, when appellant on the fourth day prior to th e
last day for setting the case down, called for the appeal book . The
book had been mislaid in respondents' office but appellant was reminde d
that security for costs had not been put up . Appellant then perfecte d
the security and submitted another copy of the appeal book which wa s
approved and returned to the appellant who, on the following day (th e
day prior to the last day for entry), applied to the registrar at Van-
couver for entry of the appeal, but was advised the books had to b e
approved by the registrar at Nanaimo. They were immediately sent
to Nanaimo for approval but arrived back in Vancouver three day s
late . Application was then made to set the ease down for hearing .

Held (lA(noNALn, C .J .A . dissenting), that as the parties were at arm' s
length, the failure of the appellant to send the books to Nanaimo i n
time for their return and entry was no excuse for failure to comply

j~

with the statute and the application should be refused .

MOTION to the Court of Appeal for liberty to file appeal
books and for an order setting down the appeal for hearing .
Notice of appeal had been given for the November sittings o f
the Court, the appeal to be set down and the appeal books file d
on or before the 1st of November . An appeal book was lef t
with respondents' solicitor for approval on the 30th of Septem -

COURT OF
APPEAL

Solicitor for appellant : W. J . Taylor.

COURT OF
APPEAL

191 8

Nov . 8 .

Bourn
V .

RAT H

Statement
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ber, when appellant was advised the book would not be approve d
until security for costs of the appeal was paid in . Nothing
further was done by the appellant until the 28th of October ,
when he applied for the return of the book, duly approved .
He was then advised that upon being served with notice o f
payment in of security for costs the appeal book would be
approved. In the meantime the appeal book submitted wa s
mislaid but on service of notice of payment in of securit y
another book was submitted and duly approved by the respond-
ents' solicitor on the 30th of October . On the following day
the appeal books were delivered to the registrar at Vancouver ,
who directed that they should first be approved by the registra r
at Nanaimo, and on the same day the books were sent to
Nanaimo, where they were approved by the registrar, but the y
did not arrive back in Vancouver until the 4th of November .
Application was made on the same day for leave to file th e
appeal books and set the case down for hearing at the Novembe r
sittings .

J. A. Russell, for the motion, submitted that the delay wa s
due first to the respondents' solicitor taking an unreasonabl y
long time in approving of the appeal book, they having mislaid
the first book submitted to them, and added to this was th e
delay occasioned by the unexpected necessity of having to sen d
the book to Nanaimo for approval by the registrar there .

Cassidy, K.C., contra : The respondents' solicitor would no t
approve of the appeal book until security for costs was given ,
and the delay is entirely due to their not putting up the require d
security. [He referred to B.C. Independent Undertakers, Ltd .

T . Maritime Motor Car Co . (1917), 24 B.C. 300 . ]

MACDONALD, C .J.A . : The difficulty I see in this ease, an d
perhaps the only difficulty as against the respondents, and in

your favour Mr. , Russell is, that while you were in default in
not bringing the matter on earlier, there was no stay of th e
appeal pending the giving of security. You were entitled, if

MACDONALD ,

the other party refused to settle the appeal book, at the time

	

c.a .A.

you requested them to do so, to take out an appointment befor e
the registrar and have it settled, irrespective of whether securit y
was then given or not. The delay in giving security is not a

COURT OF
APPEA L

191 8

Nov. 8 .

Boucu
v.

RATI L

Statement

Argumen t

21
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MARTIN, J .A . : In my opinion this case is governed by th e
authority cited by Mr . Cassidy . The principle there is per-
fectly plain . As to the failure of the solicitor to send the appea l

MARTIN,
J .A . book to the registrar in Nanaimo in time when the parties had

been at arm's length all through, is no excuse for failure t o
follow the statute in this respect.

GALLZIER, J.A. : I think, strictly speaking, we ought t o
follow the rule as it has been laid down. I might say that I .

OALLIHER, do not like to prevent appeals being set down, but I think tha t
J .A .

following the decision of this Court referred to by Mr . Cassidy ,

we ought to adhere to the rule we have laid down .

MCPHILIJPs, J .A . : I am of the opinion that the motion
must be refused. I think, in these matters where there is lack

McPHILLlrs, of expedition and where there has been no lulling into a sense
of security by the opposite side, that the statutory requirement

,should be strictly adhered to.

Motion. refused, Macdonald, C .J .A . dissenting .

COURT
APPEAL

OF stay of proceedings, and therefore it was open to you to take
out the appointment. The other side is not bound to assent.

1916 You had the power in your own hands to force the matter along .
Nov . s . You did not give security until the 21st, but then again, strictl y

BOIICH speaking, they were not bound to settle the appeal book ; they
v . might wait until you took out your appointment to have the

RATH
appeal book settled by the registrar . When you did finally
send the appeal book to the registrar at Nanaimo, it appear s
that there was some delay there which in the ordinary course o f
events was not anticipated by you, and that is the only thin g
which you can make out in your favour, in asking for an exten-
sion of time. That was the registry in which the action wa s
commenced, but owing to the fact that the papers had bee n

MACDONALD,
C.J .A . sent away the registrar at Nanaimo thought that he could no t

settle the book, and a delay which you did not anticipat e
occurred, but that is one of the penalties of leaving the matter
until almost the last moment.

In this case if it had not been for the difficulty in th e
Nanaimo registry, in my opinion we should follow the rule,
but under these circumstances I would extend the time .
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BUSCOMBE SECURITIES COMPANY, LIMITED v . A°cbaChambers )
HORI WINDEBANK AND QUATSINO TRAD-

ING COMPANY, LIMITED .

	

191 $
Nov. 14.

Practice—Foreclosure action—No proceeding for one year—Application to

Co.
On an application to consolidate two actions where it appears that no

	

v.
proceeding has been taken in the first action for one year, the notice

	

How
required under marginal rule 973 must be given .

	

WINDEBANK
AND

QUATSINO

A PPLICATION to consolidate two actions . In the first the TRADING Co.

plaintiff obtained the usual order nisi in 1916 for foreclosure
in respect of a mortgage securing a certain advance. In 191 8
he commenced another action to foreclose another mortgage Statement
securing the same advance and included in it the subject-matte r
of the first action . Heard by MoRRIsoN, J . at Chambers i n
Vancouver on the 14th of November, 1918 .

Armour, for the application.
Bloomfield, contra, raised the preliminary objection that n o

notice had been given by the plaintiff under Order LXIV. ,
r . 13, before taking any further step in the first action .

MORRISON, J . : These two actions are independent proceed-
ings, and even if they were consolidated that would not alter
their independent character : Bake v. French (1907), 76 L.J. ,
Ch. 299. The application to consolidate the first action with
the second is a step in the proceedings, previous notice of whic h
must be given pursuant to Order LXIV ., r . 13 : Blake v . Sum-
ntersby (1889), W.X. 39.

Application dismissed .

consolidate actions—"Proceeding"—Rule 978 .

	

BUSCOMB E
SECURITIE S

Argument

Judgment
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COURT OF
APPEAL

191 8

Nov . 20 .

ALEXANDER ET AL. v. LETVINOFF ET AL .

Contract—Written—Action for repayment of money—Oral evidenc e

required that contract was carried out—Evidence for defence to var y

or contradict—Admissibility .

ALEXANDER

v.

	

In an action for repayment of money due on a written contract, the fac t
LETVVINOFF that it is necessary for the plaintiff to shew by oral evidence that the

contract had been carried out, does not entitle the defendant to submi t
evidence to vary or contradict the contract .

APPEAL by plaintiffs from the decision of MoRRISON, J . of
the 23rd of April, 1918, dismissing the plaintiffs' action as
trustees of the estate of Solomon Weaver, deceased, to recove r
$5,000 on a written agreement signed by the defendants an d
worded as follows :

"In consideration of your advancing us the sum of $5,000 we hereby
jointly and severally covenant, promise and agree to repay to you the sai d
sum of $5,000 within two years from the date hereof with interest on th e
same or on so much thereof as may from time to time remain due as wel l
after as before maturity at the rate of 6% per annum .

"It is understood and agreed that the sum of $5,000 may be repaid fro m
time to time and at any time within the said period of two years in sums
of not less than $50 and the interest on the sums so repaid shall cease a s
from the date of the payment of the respective instalments . "

Statement The question involved arose while the Sons of Israel in Van-
couver were in the course of making financial arrangements fo r
the building of a synagogue . On the day following the signing
of the agreement Weaver made a cheque for $5,000, payable t o
the defendants, who indorsed and cashed the cheque . The main
defence was that Weaver had agreed to give $5,000 to the Son s
of Israel if an additional $5,000 was raised by the rest of th e
congregation, and it was submitted that evidence should b e
allowed in on the trial that he had so promised . The evidenc e
shewed that the $5,000 advanced by Weaver was used in payin g
off debts of the Sons of Israel .

The appeal was argued at Vancouver on the 20th o f
November, 1918, before MAcDO ALD, C .J.A., MAR FIN, GALL I

Jim!, McPmrLZf>s and FeElers, JJ .A.
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S. S. Taylor, K.C., for appellants : The action is on a con -
tract. The document in which they agree to repay the $5,00 0
is in clear terms and there is no ground for allowing in evidenc e
to vary this document : see Taylor on Evidence, 10th Ed., pars.
1132-5, 1158 and 1194. They say, first, that it was a donatio n
and, secondly, that the whole congregation was to sign the agree-
ment . It was an executed contract . They took the money and
agreed to repay. They are estopped from raising any further
defence .

Cassidy, K.C., for respondent : There is a difference in say-
ing "in consideration of your advancing" from "in consideratio n
of your having advanced ." In the case in question something
else has to be proved and my contention is that when something
else has to be proved the whole case is open to review : see King

v. Wilson (1904), 11 B.C. 109. He does not say in the state-
ment of claim that the money was paid on the following day .
When he relies on the document he is held strictly to his plead-
ing : see Edevain v . Cohen (1889), 43 Ch. D. 187 at p. 190 .
The question here is whether Weaver promised to give the
church $5,000, and the evidence was taken without objection ;
see Schwersenski v. Vineberg (1891), 19 S.C.R. 243. The
fact that the $5,000 was used to pay the Sons of Israel's debt s
is not a contradiction of the agreement : Barton v. Bank of

New South Wales (1890), 15 App . Cas. 379 ; Norton on
Deeds, 2nd Ed., 128 ; Halsbury's Laws of England, Vol. 13 ,
p . 365, par. 775 .

MACDONALD, C .J.A . : I think the appeal must be allowed .
The plaintiffs are the trustees of the estate of the late Solomo n
Weaver and bring this action upon a written contract, which is
very clear in its terms. It reads : [already set out in state-
ment] .

That seems to me to be an unambiguous contract. It is a Mu),

contract between these very defendants and Mr . Weaver, and
it does not make any difference what the money was used for ,
whether for the benefit of the makers of the contract or som e
nominee of theirs . It is not necessary to assume, but I wil l
assume that Mr. Cassidy has some ground for saying that i t
was intended for the benefit of the church ; to be used in paying

COURT OF
APPEAL

191 8

Nov. 20.

ALEXANDE R
V.

LETVINOFF

Argument
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COURT OF off debts of the church . That does not appear on the face o f
APPEAL

the document . But even if it did, if they had agreed that i f
1918

	

Mr. Weaver would pay $5,000 they would hand it over to th e
Nov.20 . church, and yet had signed the contract as they did here, tha t

ALEXANDER they would repay Mr. Weaver, they would be bound to repay it .
v.

	

The mere fact that they did not get the money for their ow n
LETVINOFF

personal use would make no difference in their contract with
Mr. Weaver . The case appears to be a very simple one. Mr.
C, assidy's position is based very largely on the words : "On
your advancing us ." It must be admitted that if the languag e
was "Your agreeing to advance," it would have been th e
ordinary case of agreement to repay, upon the money bein g
advanced. Those words, "on your advancing us," really

MACDONALD,

C .J .A . mean "your agreeing to advance, " and according to my inter-
pretation, the plaintiffs would have to prove, as in the ordinary
case, that the agreement had been carried out, by advancing th e
money ; nothing else would be required to be proved in a cas e
of that kind, so how it can be contended that parol evidenc e
can be given that it is a gift to the church or that it was intende d
that all the members of the congregation should sign, I cannot
see . As I view the case, the learned judge ought not to hav e
admitted evidence to vary or contradict the written contract ,
and ought to have given judgment for the plaintiffs .

MARTIN, J .A . : This is a contract under seal relating to the
advance and repayment of money. If it is to be concede d
that, as respondents' counsel submits, that it does not relate to
an advance which has been made but to an advance which i s
contemplated to be made, it is true then that the statement o f
claim should have alleged payment thereunder, and it is true ,
as counsel contends, that there is no suggestion of that allega-
tion by them, in the statement of claim . Nevertheless, there i s

MARTIN, this to be found, that the fact of payment under that agreemen t
J .A. appears repeatedly throughout the evidence without objection ,

brought out by defendants ' counsel and on Letvinoff's examina-
tion by plaintiffs' counsel, and it is also admitted in the state-
ment of defence . Ifowever, apart from that admission, whic h
in itself would be sufficient (and I think that covers this case) ,
we have the course of the trial, which is of such a nature that
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that allegation can be dispen sed with, according to the decision

	

usT of

of this Court in Scott v. Fcruic (1904), 11 B .C. 91. Looking
at this case from the most favourable point of view ofthe 191 8

respondents, which contemplates a future advance of money, it Nov . " 0.

is contended that because a contract under seal which has been AL,xAN DE9

entered into contemplates a future advance of money, therefore

	

v
LETVISOF Pthe whole contract is open and you can adduce parol evidence

to vary or contradict the original document. That position, of
course, cannot be supported by any authority, and therefore thi s
ease is brought within the rule . I see no ground at all upon MARTIN ,

which the objection of plaintiffs' counsel was taken. There is

	

aA'

only one course for this Court to adopt, and that is to maintain
the rule. I refer particularly to pages 36, 37 and 38 of the
appeal book, shewing that this money was paid under thi s
memorandum.

GALLIHER, J.A . : I would allow the appeal . GALLIHER,
J.A.

McPJ,LLIPS, J .A. : I am of opinion that the appeal should
be allowed . It seems to me this case can be put in a verb smal l
compass, with all deference to the very strenuous argument of
the learned counsel for the respondents.

This contract was a contract made between people speaking
from the point of view of their nationality—who have shew n
themselves to be generally efficient people, and I see on the face

of this transaction efficiency demonstrated . You cannot go

upon the terminology of a contract to determine what is mean t
by it in every ease . Very often it is set in language which is mtxpxrrzip s ,

not concrete, still it says, "In consideration of your advancing

	

.LA•
us." Now, let us read into this document the cheque paying
the $5,000, to the very parties who signed this document an d
addressed it to Mr. Weaver, and Mr . Weaver makes the same
parties the payee of the cheque, it isevidence thatthis pay-
ment is referrable to this contract. The onus probandi was on
the respondents in this appeal to shew that there was no pay-
ment, that the consideration was not paid . In the first place,
being under seal, consideration is assumed . Now, has that
burden been discharged ? I do not care to enter into the detail s
or to differentiate the evidence at all . If I were called upon
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COURT OF to give a considered opinion I would hold that the onus wa s
APPEAL

not properly discharged. The statute covers this case : section
191s

	

11 of the Evidence Act .
Nov. 20 .

	

The judgment which has been obtained is a judgment of an

ALEXANDER opposite party, and is without the corroboration called for b y
z •

	

the statute, that it was a donation or a gift . I think it woul d
LETVINOFF

be a very dangerous precedent to establish, and I think w e
would be establishing a precedent if, having a document in these
terms, evidence such as adduced here to displace the contrac t

MCPHILLIPS, should be held to have been properly receivable and capable of
J .A .

being cited to support a judgment of the Court . In my
opinion the appeal should be allowed and judgment be entere d
for the plaintiffs .

EBERTS, J .A. : I have nothing to add to the remarks of m y
brothers. I would allow the appeal. It is suggested that thi s
money was to go to the church. If as business men (and I
imagine that the men who signed this document are business
men), these men wanted to protect themselves, all they had t o
do was to give a receipt, "Received from Solomon Weaver th e
sum of $5,000 to be paid to the church ." They could have then
been given a cheque and passed it over, but as business men the y
sign an absolute agreement. Mr. Cassidy has attempted to sa y
that there is no evidence that the money was paid, yet the plead-
ings shew it, and the evidence goes to shew that the money was
paid to the particular men on a particular day. I think the
judgment should be set aside and the appeal allowed .

Appeal allowed .

Solicitors for appellants : IcLellan & White .

Solicitor for respondents : A. H. Fleishman .

EBERTS, J .A .
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IN RE J. HENDERSON, DECEASED.
MORRISON, J .
(At Chambers )

Probate—Will—Executor, an unlicensed company—Application to appoint 191 8
manager administrator—R .S .B .C. 1911, Cap . ., Sec. 12.

Nov . 25.

Where a company in Manitoba, not licensed to do business in British
IN RE J.

Columbia, is appointed executor of an estate under the will of a HENDESSON ,
deceased person an application to appoint the manager of said com-

	

DECEASED

{

puny administrator of the estate in British Columbia will be refused .

APPLICATION under section 12 of the Administration Ac t
to appoint the manager of the Canadian Guarantee Trust Com-

pany, doing business in Manitoba, to administer deceased' s
estate in British Columbia under a power of attorney fro m
said company, the executor under the will of the deceased . The Statement

deceased died in Manitoba appointing the Canadian Guarante e
Trust Company sole executor of his estate. Heard by MORRISON ,

J. at Chambers in Vancouver on the 25th of November, 1918 .

C. F. Campbell, for the application : This is an application
to have the manager of the company appointed to administer
deceased's estate in British Columbia, as the company itself ha s
not power to act in British Columbia .

McTaggart, for official administrator : Under section 41 of
the Administration Act, it is obligatory upon the officia l
administrator in such a case to apply for letters of administra-
tion. An unlicensed extra-provincial company is precluded by
our statutes from doing business in British Columbia, and the
appointment of the manager under a power of attorney woul d
amount to an evasion of the Trust Companies Act.

MonnisoN, J. : It is questionable practice to permit a n
unlicensed extra-provincial company to carry on its busines s
here directly or indirectly. The circumstances of this case
justify the appointment of the official administrator .

Application refused .

Argumen t

Judgmen
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COURT O F
APPEAL

191 8

Nov.27 .

IN RE
DOMINIO N

TRUST Co.,
BOYCE AN D

MAC -

PHERSO N

Statement

Argumei

IN RE DOMINION TRUST COMPANY, LIMITED ,
BOYCE AND MAcPIIERSON. (No. 2. )

Judgment—Motion to vary minutes—Counsel appearing not on record —

Parties interested—Costs .

Upon an interested party appearing when not a party to the appeal, he
must apply for and obtain a status on the record in order to recover

?~ costs if successful (MCPxILLIPS, J.A. dissenting) .

MOTION to the Court of Appeal to vary the minutes of th e
judgment of the Court of Appeal of the 5th of November ,
1918, on appeal from the order of MURPHY, J . of the 12th o f
February, 1918, directing the winding-up of The Dominion
Trust Company, Limited (old company) . The petition for
winding-up was made by one Tully Boyce, a shareholder, an d
notice of hearing was served on the Company and certai n
directors, the motion being heard by MURPHY, J. on the 8th
of February, 1918 . One, Robert MacPherson, a member an d
shareholder of the Dominion Trust Company, Limited, wh o
appeared and opposed the granting of the order, appealed to

the Court of Appeal on the 27th of March, 1918, notice o f
appeal being served on the petitioner and his solicitor only . On
the hearing of the appeal on the 7th of June, 1918, Mr . Charles

Nilson, K.C., appeared on behalf of the liquidator of the ol d
company and one Oxley, a creditor ; and Mr. Gurd appeared
as representing the liquidator of the new company. Both
counsel took part on the argument but neither made formal
application to be placed on the record . The appeal (reporte d
ante, p . 302) was dismissed with costs on the 5th of November ,
1918. The registrar refused to allow the costs of counsel fo r
the liquidators, as they did not appear on the record .

The motion was heard at Vancouver on the 27th of November ,
1918, by MACDONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIP S
and EBERTS, J .A .

Gurd, for the motion : The liquidators of both companies are
parties interested and counsel appeared and were heard .
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J. A . Maclnnes, contra : They were not on the record and
have no status to make this motion : see Re Smith (1902), 9

B.C. 329 .

COURT O F
APPEAL

191 3

Nov . 27 .

MACDONALD, C.J .A . : I think the application must be dis-
missed . The situation is this : Boyce was the

	

and

	

IN
petitioner,

	

DoBIIN
I

NION

MacPherson was respondent. When the matter came into this TRUST Co. ,
BOYCE AND

Court, they were the only parties to the appeal . When the MAC-

appeal came on for hearing Mr . Maclnnes appeared for appel- PHERSO

lant. Mr. Wilson appeared and said he would like to be heard
on behalf of the liquidator of the old company, and also o n
behalf of Oxley, one of the creditors, and we decided that s o
far as the creditor was concerned, counsel would not be heard .
Mr. Gurd appeared and said he represented the liquidator o f
the new company . Now, if both these gentlemen had asked MACDONALD ,

to be given a status on the record, and then we had decided, as

	

C .J .A .

we did, to dismiss the appeal, the costs would follow the event ,
and they would be entitled to costs, but the present position ha s
arisen through their failure to actually get themselves clearl y
on the record. While there may be some hardship in their no t
getting costs, I think it would be laying down a very bad prac-
tice to hold a post mortem, as it were, months after the matte r
had come before the Court. Therefore I think the application
should be dismissed .

MARTIN, J .A . : This matter should be dealt with strictly, i n
order to disentangle it from the situation into which it has got ,
owing to the omission of counsel who appeared on behalf of the
new and old companies to make the application which shoul d
have been made, in order to put themselves firmly on the basi s
of becoming parties to the appeal, strictly speaking. It does
seem unfortunate that, having had the benefit of the argumen t
of Mr . Wilson whose arguments are always able, and also o f
Mr . Curd, they should not obtain the fruits thereof, and I
can only hope that on future occasions, when victorious, the y
will have not only the honour but the reward .

GALLIHER, J .A. : In the absence of any authority, I woul d
dismiss the motion, agreeing with the remarks of the Chie f
Justice and my brother MARTIN.

MARTIN ,

J .A .

GALLIHER,

J .A .



_MARIACHER On the plaintiff applying for leave to proceed under subsection (4) o f
v.

	

section 5 of the War Relief Act Amendment Act, 1918, the registra rGRAY
referred the application to the judge in Chambers when the plaintiff
included in his summons an application that he be at liberty to collec t
the rents of the premises in question in the action .

Held, that the application as framed should be dismissed and that th e
application for rents should be the subject of a substantive application .
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COURT OF

	

MCPHILLIPS, J.A . : With great respect and deference to the
APPEAL

contrary opinion expressed by my learned brothers, I do no t
1918

	

look for any authority . It is traditional in the Courts that
Nov . 27 . counsel appearing for parties affected by the judgment unde r
IN RE

	

appeal or liable to be affected by the judgment of the Cour t
DOMINION of Appeal, being heard in support or in opposition to the judg -
TRUST CO . ,
BOYCE AND ment under review, are deemed to be representing their client s

MAC-

	

as parties to the appeal. If objection is to be raised to their
1 HERSON

being heard, that objection must be made at the time of claime d
audience ; if not, counsel should not be admitted to later rais e
any such objection. In the result, it means they have been
allowed to intervene as appellants or respondents, as the cas e
may be, with the right to or liability for costs in accordance
with the event of the appeal. No objection is later tenable

MCPHILLIPS ,

J.A. when the right to or responsibility for costs arises . It would
be interesting to consider what position the learned counsel fo r
the appellant, who now objects, would have taken had th e
appeal been successful and he had, as he would have been
entitled to, insisted upon the right to recover costs from th e
parties so represented by counsel upon this appeal.

EBERTS, J .A .

	

EBERTS, J .A . : I would dismiss the motion.

Motion dismissed, McPhillips, J .A . dissenting.

MARIACIIER v . GRAY .

Practice—War Relief Act—Application to proceed—Application to collec t

rents included—B .C. Sluts . 1916, Cap . 74; 1917, Cap. 74; 1918, Cap .
97, Sec . 5(4) .

MORRISON, J .
(At Chambers )

191 8

Dec . 3 .
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A PPLICATION by the plaintiff under subsection (4) of (""'IeoN, a .
At Chambers )

section 5 of the War Relief Act Amendment Act, 1918, which —
was referred by the registrar to a judge in Chambers. Heard

	

191 8

by MORRISON, J. at Chambers in Vancouver on the 3rd of 	 Dec. ' .
December, 1918 . The summons was as follows :

	

MARIACHER

"Take notice that ,a motion will b : made on behalf of the plaintiff before

	

v
the presiding judge in Chambers at the Court House, Vancouver, B .C ., on

	

GRAY

Monday the 18th day of November, 1918, at 10 .30 o'clock in the forenoon
or so soon thereafter as the motion can be heard by way of appeal fro m
the registrar .

"For an order under the War Relief Act Amendment Act, 1917, an d
amending Act that the restrictions, prohibitions and conditions of the Wa r
Relief Act Amendment Act, 1917 and amending Act, be dispensed with
and that the plaintiff be at liberty to carry on and proceed with this actio n
as if the said War Relief Act Amendment Act, 1917 and amending Ac t
had not been passed .

"And for an order under the War Relief Act, 1916, and the War Relie f
Act Amendment Act, 1917 and the War Relief Act Amendment Act, 1918 ,
that the plaintiff or his agent be at liberty to collect and receive the rent s
or rentable value of the premises forming the subject-matter of this
action . "

The defendant raised preliminary objections, (1) that statement

plaintiff should state in his summons on what grounds th e
registrar refused the application ; (2) that plaintiff cannot make
a double-barrelled application . He can only ask now for
leave to proceed under the War Relief Act . The application
for possession must be a substantive application ; and (3) tha t
if plaintiff is right in asking for both leave to proceed an d
possession in his summons, an order cannot be made for posses-
sion as the plaintiff in order to invoke section 9 of the War
Relief Act, B .C. Stats . 191 6, and amendments, must apply by
way of petition to the Court .

Rubinowitz, for the application .
E. J. Grant, contra.

MoRRISON, J. : The application in its present form must b e
dismissed . The request for leave to proceed must be made as a
separate one, and not by way of a double-barrelled application Judgment
as is done here . That involves the dismissal of the appeal, th e
only part of the smmmons to which regard can now be had .

Application dismissed .
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REX v. STEERS .

Criminal law—Stated ease—Sufficiency of—hens rea—Criminal Code, Sec.
454(c) .

A case reserved for the Court of Appeal must contain all the findings of
fact upon which the judge below based his decision .

CRIMIN AL APPEAL by way of case stated from HowAY ,

Co. J., the accused having been convicted on a charge unde r
section 454 (c) of the Criminal Code. The facts as set out
in the case stated were that Steers acted as solicitor for th e
plaintiff in a certain action in the Supreme Court and as suc h
solicitor wrote the following letter, dated the 3rd of June, 1918 ,
to Messrs . Russell, Hancox, Wismer & Anderson, Vancouver ,
defendant's solicitors :
"Dear Sirs :

MEEI{ER VS . KING et al .
"In this matter Mr . Maclnnes who is going to the Court of Appeal in

Victoria has handed over the judgment and other papers, and I desire t o
say this matter must be settled today . King, I was informed this morning ,
started to demonstrate at Spencer's today and I have just this to say, i f
this is not closed this morning, I shall not only move to commit Kin g
but shall lay an information against him for perjury on cross-examinatio n
on his affidavit . I have got him with the goods on and if I start pro-
ceedings I won't stop. I understand you are having some difficulty con -
trolling him and perhaps it would be better if I took him in hand . I will
wait until this afternoon to hear from you and am specially delivering thi s
letter . By 2 o'clock this afternoon I will lay the information against hi m
for perjury in the police court and issue a warrant for his arrest an d
shall proceed also with the application for his attachment under civi l
process . "

The following questions were submitted by the trial judge
for the opinion of the Court :

"1. Was I right in holding that the words in the charge `with intent t o
gain the benefits of existing litigation' are surplusage ?

"2. Was I right in holding as I did, that it was not necessary for me
to find that the accused had any intent to gain something to which he did
not reasonably believe his client was entitled ?

"3. Is an intent to gain the benefit of existing litigation such an inten t
to gain as is referred to in subsections (a) and (b) of section 454 of th e
Criminal Code?



XXVI.] BRITISH COLUMBIA REPORTS.

	

335

"4 .

	

Was I right in holding that it was not necessary that the inten t
referred to in subsections (a) and (b) must be shewn in order to convict

COURT OF
APPEAL

of an offence under subsection (c) of section 454 of the Criminal Code ?
"5 .

	

Was I right in law in holding that the letter of the 3rd of June, 191 8

1918, was such a document as comes within subsection (c) of section 454 ?
"6 .

	

Was 1 right in holding that the circumstances disclosed by the
Dec . 4.

evidence brought the charges within subsection (c) of section 454 of the REx

Criminal Code ?" v.
STEERS

The appeal was argued at Vancouver on the 3rd and 4th o f
December, 1918, before MACDONALD, C .J.A., MARTIN, GALLI-

HER and McPHILLIPS, M.A .

A . H. MacNeill, K.C., for appellant : Steers wrote the letter
to the solicitors and not the litigant. This is a statutory offence
and agency 'cannot come into the transaction . The words
"with such intent as aforesaid" must be repeated at the begin-
ning of clause (c) of the section . There must be an intent t o
extort or gain . On the question of mens rea see The Queen
v . Tolson (1889), 23 Q.B.D. 168 ; Sherras v. De Rutzen
(1895), 1 Q.B. 918 ; Rex v . Young (1917), 24 B .C. 482. If
the solicitors did not hand over the letter to the litigant ther e
was no crime : see Williamson v. Norris (1899), 1 Q.B. 7 .
As to the reasonable belief that he was entitled to what h e
claimed see Regina v . Coghlan (1865), 4 F. & F. 316 at p . 321 ;
Regina v. Lyon (1898), 29 Ont. 497 ; Reg. v. Nicholson
(1868), 7 S.C.R., C.L. 155 . The section says "causes a person
to receive ." The fact of the solicitor forwarding the letter t o
the client does not make Steers liable for the forwarding. He
must be the "causa causans" : see Regina v . Pocock (1851), 17
Q.B. 34 at p . 39 ; Reg. v. Clerk of Assize of Oxford Circui t
(1897), 1 Q.B. 370 at p. 374. "Caused to be delivered" must
mean "caused directly to be delivered" : see Mann v. State
(1890), 26 N.E. 226 .

,Wood, for the Crown : The learned judge below included i n
the case all the evidence. Paragraph 6 of the case stated shews
this, as he states the circumstances disclosed in the evidence
brings the charge within the section of the Code under which
the charge is made.

MACDONALD, C .J.A. : I think the appeal must be allowed,
MACDONALD,and the conviction quashed . It is not necessary to put my

	

C.J .A .

Argument
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COURT of judgment on any other ground than this, and I refrain fro m
APPEAL
—

	

deciding some of the questions which have been debated at th e
1918

	

bar, the fifth clause of the stated case contains the learne d
Dec .4 . judge 's findings of fact ; he simply finds that the accused wa s

REx

	

solicitor for Meeker, and that he wrote the letter which i s
v.

	

referred to in the case . There may have been other facts
STEERS found but if so they should have been in the stated case . If

there had been before him proof of such matters as intent, o r
proof that Mr. Steers had caused King to receive the letter ,
those were things which the learned judge should have foun d
as facts and have stated in the case . The findings of fact ar e
for the learned judge, not for this Court . Now, without
expressing any opinion on the question of mens rea raised by
counsel, I think it sufficient in this case to say that there is n o
finding that Mr . Steers caused the receipt by King of the lette r

MAC DONALD, in question. A broad inference might be drawn from the sixth
C .J .A .J

clause of the stated case, that the judge had come to that con-
clusion, but we cannot decide this criminal case on such a n
inference . There must be distinct findings of fact upon which
we can decide questions of law . Therefore I am basing m y
reasons for my conclusion on the one circumstance, that as w e
must assume that the facts stated were the only ones upon which
the learned judge founded his decision, and as they, in m y
opinion, do not in law support the conviction, it mast be quashe d
and the questions submitted answered accordingly .

MARTIN,

	

' MARTIN, J.A . : I am of the same opinion .
J .A .

GALLIIIEii, J.A. : I only wish to add that the facts presented

OALLIHER,
to us in the stated case, as found by the learned trial judge, are

J .A . not sufficient to warrant us in saying he was right in law in
convicting this man within the purview of the section of th e
statute in question.

cPnILLIPS, J.A. : It would seem to me that upon the facts
of the stated case set forth in paragraphs 5 and 6, no case of
infraction of section 454 (c) of the Criminal Code was estab -

McPxILLIPS,
lisped . If I were called upon to give an opinion with regar d

J .A .

to the question of intent, in my opinion, as at present advised ,

intent must be shewn . The Code should be read throughout,
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save where it may be found to be expressed in apt words to the COURT of

contrary, as always requiring the establishment of mens rea .
APPEAL

(See Williamson v. Norris (1899), 1 Q.B. 7 ; Rex v . Young

	

191 8

(1917), 3 W.W .R. 1066 and at p. 1068 .)

	

Dee .4 .

The learned judge rather intimates that a letter written
which might contain accusations or threats would simpliciter

	

RvX
constitute a crime . If that were so, I am afraid a great many STEER S

of His Majesty 's subjects would at times be in great danger .
MOPHILLIPS,

Of course, if the accusation or threat is coupled with intent to

	

J.A.

extort or gain something, that is a very different matter .

Conviction quashed .

Solicitor for appellant : A . H. MacNeill .
Solicitor for respondent : Herbert S. Wood.

REX v. WONG JOE .

Practice—Writ of certiorari—Motion—Order nisi—Not necessary—Signa -
ture of solicitor to notice sufficient—Crown Office Rules 28 and 33 .

A judge has power on a motion for a writ of certiorari to make an order

absolute on the first hearing . The notice of motion may be signed by

MOTION

a solicitor on behalf of his client .

M for writ of certiorari heard by MonRrsox, J. at
Vancouver on the 30th of September, 1918 .

E. A. Lucas, for the motion .
Wood, for the magistrate, raised the preliminary objection s

first, that the motion was for a writ of certiorari, whereas under
Crown Office Rule 28, the motion should have been for an orde r
nisi; and secondly, that under Crown Office Rule 33, the notic e
must be given and signed by the party serving out the writ, and
not the solicitor.

Lucas, contra, cited Item v. Justices of Lancashire (1821), 4
13 . Sr. Ald . 289 .

MORRISON, J. : As to the first objection, the latter part of
Crown Office Rule 28 gives a judge power to make an order
absolute on the first hearing . As to the second objection ,
notice signed by the solicitor on behalf of his client is a suffi-
cient compliance with rule 33 .

Preliminary objections overruled .

MORRISON, J .

191 8

Sept . 30 .

RE X

V.
WONG JOE

Statement

Argumen t

Judgment

22
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CAINE v . CORPORATION OF SURREY ET AL.

Practice—Venue—Plaintiff's right of selection—Convenience and expense—

Preponderance .

CAINE

	

Although the plaintiff has the selection in the first instance of the plac e

191 8

v

	

of trial, if the preponderance of convenience and expense lies in favou r
CORPORATION

	

of another place the venue will on application be changed .
OF SURREY

APPLICATION by defendants for a change of venue to Ne w
Westminster, the plaintiff having set the case down for hearing
at Vancouver. Plaintiff sued the defendants for damages an d

Statement for an injunction restraining defendants from building a roa d
and encroaching on plaintiff's property, said property being
situate in the district of Langley. Heard by MonRZsox, J . at
Chambers in Vancouver on the 5th of December, 1918 .

12cQuarrie, for the application : The locus in quo being
Surrey, New Westminster is the locus where the trial should

Argument be held . If the trial is held in Vancouver, all the witnesse s
will have to go through New Westminster to Vancouver .

P. Smith, contra .

MoRRisoti, J . : The preponderance of convenience and
expense lies in favour of New Westminster as being the place
of trial hereof. Although the plaintiff in a case of this kind

Judgment has the selection in the first instance of the place of trial, yet
the elements above mentioned must not be disregarded, which ,
if they are, he runs the risk of having the venue changed . The
venue is, therefore, changed to New Westminster .

Application granted.
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IN RE DOMINION TRUST COMPANY AND U.S .
FIDELITY CLAIM .

Banks and banking — Provincial company—Power to accept money o n

deposit and pay interest—Constitutionality .
Trusts and trustees—Trustees authorized to hold money on deposit—With-

drawals by cheque—Right to allow.

It is within the province of the Provincial Legislature to incorporate com-
panies for the purpose of carrying on that branch of the banking
business which consists of accepting money on deposit, paying interest
thereon and allowing the customer to issue cheques against such
deposit .

A trustee authorized to hold money on deposit pending investment and t o
pay interest on same, may enter into an arrangement with its cestui
que trust that pending such investment the cestui que trust may with -
draw such sums as he wishes by cheque and even after investmen t
continue to do so .

APPLICATION for an order to vary the certificate of th e
deputy district registrar of the Supreme Court whereby h e
excluded the applicants ' claims from the list of claims to b e
allowed against the Dominion Trust Company, in liquidation .
The applicants claimed that they gave their money to the Com-
pany for investment although they received pass-books of th e
Company, which was carrying on a business that was in the
nature of a banking business. The contract, which is inscribed
on the front of the pass-book and signed by the customer and th e
Company, was as follows :

"Dominion Trust Compan y
"Savings Deposit Department .

"DOMINION TRUST COMPANY hereinafter called `Trust Company' hereby
acknowledges to have received from the registered owner of this pass-book ,
as shewn by the books of the Trust Company and hereinafter called th e
`Depositor, ' the sums entered herein from time to time and initialed b y
the duly authorized officers of the Trust Company in trust for investmen t
on account of the depositor upon the following agreement, viz. :

"1 . That the said sums shall be invested in or loaned upon such
securities as the Trust Company shall deem safe and advantageous to be
taken in the name of the Trust Company, but to be held by the Trus t
Company as trustee for the depositor .

MURPHY, J .
(At Chambers )

191 8

Dec. 6 .

IN RE
DonIx ION
I RUST CO .

AN D

U .S .
FIDELIT Y

CLAI M

Statement
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MURPHY,

	

J .

	

"2 . That the Trust Company shall guarantee the repayment of the
(At Chambers) above mentioned sums upon demand or upon fifteen days' notice at th e

	

1918

	

option of the Trust Company, together with interest on the said sums a t
the rate of 4 per cent. per annum. Interest will not be allowed on deposit s

	

Dec . 6 .

	

remaining less than one calendar month. Accrued interest will be adde d

Iv RE
on the last days of March, June, September, and December, to all account s

DOMINION open at those dates, computed on the minimum amount on deposit durin g
TRUST Co. each calendar month . The rate of interest payable to depositor by Trus t

	

AND

	

Company to be subject to change or variation upon fifteen days' notice in

	

U .S.

	

writing to the depositor, such notice to be sufficient if sent by lette r
FIDELITY

"3. Deposits will be repaid only to the depositor in person, except i n
case of unavoidable absence, when the written order of the depositor, dul y
authenticated and accompanied by the depositor's pass-book, will suffice .

"4. That in consideration of such guarantee the interests and profit s
(if any) resulting from the investment or loaning of the said sum s
mentioned, over and above the rate of interest payable to the depositor
by paragraph 2 shall be retained by the Trust Company as and for it ,
own benefit as remuneration for such guarantee and management .

Statement "5 . Upon the payment of the sums hereinbefore mentioned and guar-
anteed interest the trust securities shall become the property of the Trus t
Company freed from the terms of the trust and without any forma l
assignment or release from the depositor, and this pass-book must b e
given up to the Company . "

Heard by Munrnv, J . at Chambers in Vancouver on the 3r d
of December, 1918 .

Davis, K .C' ., for the application .
Sir C, . H. Tupper, K.C., contra.

6th December, 1918 .

MitRuily, J. : As to proof of the assignment from the Pacifi c
Marine Insurance Co. to claimant, I think this . is sufficiently
furnished by the evidence of Wright, his position in relation to
both companies being considered and it being shewn that appar -

Judgment
ently the document itself has been lost .

The main contentions, on behalf of the liquidator, are two :
First, that the power given by its memorandum of association .
to the Dominion Trust, Limited, to receive money on deposi t
was to empower it to carry on a business judicially determine d
to be banking, and banking being exclusively within the juris-
diction of the Dominion Parliament by virtue of the British
North America Act, such authorization by the Province is ultra

sires; second, that there is no privity between . the Dominio n

CLAIM

	

addressed to the address shewn by the books of the Trust Company .
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Trust Company and claimant. As to the first question, it is muRPxY, s.
(At Chambers )

pointed out that there is no Dominion legislation prohibiting
the carrying on of that branch of banking which consists in 191 8

accepting money on deposit, paying interest thereon, and allow- Dec . 6 .
ing the customer to issue cheques against such deposit, further IN RE

than that the use of the word "Bank," except under Dominion lloallvlox
7 RUST Co.

authority, is forbidden. No direct authority is cited in sup-

	

AN D

port of the ultra vires argument, although said branch of bank-

	

us.
~ IDELITY

ing was extensively carried on in Canada, at any rate up to the CLAI M

time the use of the word "Bank" in connection therewit h
was prohibited . If such construction of the British Nort h
America Act is correct, it seems to follow that a Province canno t
authorize a Provincial company to discount a bill of exchange ,
since that is, in one view, a banking operation . Since shippin g
is likewise exclusively within the legislative ambit of the
Dominion, it would likewise follow that no Province could
authorize a Provincial company to engage in the operation o f
steamboats or other craft within the Province, and so on with
regard to all subjects placed under the exclusive jurisdiction o f
the Dominion by virtue of section 91 of the British Nort h
America Act where Dominion legislation regulating same exists.
In the absence of authority, I decline, as a judge of first
instance, to place a construction on that statute which would

have disastrous results on the business of numerous Provincial
companies .

	

Judgment

As to privity, it is urged that the sections of Cap . 89, B.C.
Stats . 1913, creating same are ultra vires, as constituting an
unauthorized interference with the affairs of a Dominion com-
pany. Section 14 of Cap . 89, Can. Stats. 1912, however,
expressly makes the acquisition by the Dominion Trust Coln-

pally of the assets of the Dominion Trust Company, Limited ,
conditional upon the creation of this very privity. Chapter
89, B.C. Stats . 1913, was passed, as the preamble shews, on the
petition of the Dominion Trust Company to carry out this
acquisition and, therefore, the sections complained of are, I
think, directly authorized by the Dominion legislation . Indeed,
bearing in mind the respective legislative ambits of th e
Dominion, and of the Province, I can see no other way in whic h
theproposed transfer could be carried out on the terms imposed
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MURPHY, J .

191 8

Dec. 6 .

TN R E
DOMINIO N
TRUST CO .

AND
U .S .

FIDELIT Y
CLAIM

Judgment

by the Dominion. It follows that the applicant must be allowe d
to rank as a creditor in the Dominion . Trust Company liqui-
dation .

Re Mrs. Reid 's case . To my mind, the sole question arisin g
herein is, what was the legal relation existing between claimant
and the Dominion Trust Company at the time the winding-u p
order was made ? If it were that of debtor and creditor, then ,
under In re Birkbeck Permanent Benefit Building Societ y

(1912), 81 L .J., Ch. 769, which went to the House of Lord s
sub nom. Sinclair v. Brougham (1914), 83 L.J., Ch. 465,
claimant's case fails. If it were that of trustee and cestui que

trust, then, since the Company's Dominion charter expressly
authorizes such relation, claimant must succeed. The contract
pasted in the front of claimant's pass-book is throughout, in m y
opinion, clearly within the Company's powers, as it is through-
out a trustee and cestuis que trust contract . Prima facie this
is, I think, on the evidence, the contract entered into . If so,
the burden is on the liquidator to shew that the true relation
was that of debtor and creditor . I do not think the evidence
adduced satisfies this onus . It is true the local premises of
the Dominion Trust Company were fitted up largely as a bank' s
premises would be, but that fact of itself is of small consequence .
It is likewise true that when the money was deposited claimant
was given a cheque-book and was authorized to draw, and in fac t
did draw, against the deposit just as she would do if she wer e
dealing with a bank . But why should not a trustee, authorized ,
as was the Dominion Trust Company, to hold money on deposit
pending investment, and to pay interest on same, agree with its
cestui que trust that pending such investment the cestui que

trust might withdraw such sums as were desired? The fact
that such withdrawals were made by utilizing cheque form s
would be merely a matter of convenience . Further, why should
the Company, having the powers it did have, not agree with it s
cestui que trust that even after investment such practice shoul d
continue, especially when the contract provides, as here, that
the investments so made should forthwith pro tanto become the
property of the Company ? It is alleged that this contract i s
an elaborate fraud on the Company's charter, but I fail to fin d
proof of this on the record even against the Company . There
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is not a suggestion even, in the evidence, that such fraud, if xusr$Y, J .
(At ghambers )

perpetrated, was participated in by the claimant . As against
the Company, it is urged that in fact no investments were ever 191 8

made under the contract, and that the provision as to payment Dec• s.

only to claimant personally, on production of the pass-book, was ix $E

ignored . As to this last, the provision was one in favour of the Doasz~o v
TsusT Co .

Company, which it could clearly waive if it so desired. As to

	

AN D

the first, it is not, in my opinion, established on the record that

	

u
FIpELITY

invesments were not made. Even if it were, however, that CLAIM

might be attributed as readily to the negligence, or worse, of
the Company's officials as to the deliberate fraud of the Com-
pany itself. What evidence there is, in the main, supports th e
contention that the pass-book contract was the real contract. It
is true that claimant, in filing her claim, described herself as a
depositor and referred to the Company as her banker . An
explanation of the use of the word "banker" is given, but, i n
any event, it is clear, I think, that expressions used by her can-
not be construed against her to the, extent of making them out-
weigh the evidence of her husband, who carried out the transac-
tion. Evidence was adduced that the claim was put in after
consultation with the husband, but, even if he had seen the affi-
davit, it is doubtful that as a layman he would realize that i n
form it set up a claim based on debtor and creditor relatio n
instead of one based on trustee and cestui que trust relation.
In any event, what the true relation was depends on what Judgment

actually occurred, and not on characterization of such occur -
ewes set out in the affidavit of claim. I hold the onus on the
liquidator, to displace the written document as being the true
contract, has not been satisfied .

Then, it is contended that there was no authority from th e
proper officials for the insertion of this contract in the pass-
book. I think this a matter of the internal economy of th e
Company, and, if so, the proven practice to insert this contract
in all (with a very few exceptions during a short time after th e
Dominion Trust, Limited, business was taken over) of the pass -
books would, in my opinion, be sufficient to enable claimant t o
rest on it on the "holding out" principle. But in addition, the
evidence of Robb, coupled with the by-laws put in, does, in m y
opinion, .establish the authorization . I, therefore, hold claim-
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MURPHY, a . ant is entitled to rank as a creditor in the liquidation of the
(At Chambers)

Dominion Trust Company .

	

1918

	

Re Mrs. Ramsay : For the same reasons that entitle Mrs.

	

Dec . 6
.	 Reid to rank, I think Mrs . Ramsay is also entitled to rank .

IN RE The direct evidence in her case, if credited, is much stronger—
DOMINION in fact is, I think, conclusive . I see no reason why I should
TRUST CO.

	

AND

	

hold it to be untrue. The main argument that I should wa s

FIDELITY that Mrs . Ramsay had another account running for years an d
CLAIM which was operated as a bank account and was actually allowed

to be overdrawn on occasions, that the balance in this othe r
account was included in her claim as filed, though abandoned on
this appeal, and that her husband was a director of the Company .
If her husband, who placed the funds she claims to rank for i n
this appeal in the Company's hands, knew, either by reason of
his being a director or by reason of the method of operation o f
Mrs . Ramsay's account, that the Company was operating some
of its deposit accounts illegally, as is alleged (which is, I under-
stand it, the argument set up as a reason for discrediting hi s
evidence), such knowledge would, it appears to me, be all th e
more reason why he should carefully see that, as regards th e

Judgment funds herein claimed for, the transaction was one within the
Company 's powers. If the argument means that this evidenc e
is the result of after-acquired knowledge as to the law, that i s
sufficiently met, in my opinion, by the allegation on his par t
that this was money for his wife's protection in lieu of insur-
ance, substantiated by the fact that neither principal nor
interest was ever touched, and that in the Company's books th e
account bears the distinctive heading "Trust Account," a fac t
peculiar, so far as the evidence shews, to this account alone . It
is true, of course, this may have been done merely to distinguis h
this account from the other so-called current account of Mrs .
Ramsay. But what is contended for here is, that I should fin d
Ramsay guilty of perjury, and that I cannot do on equivocal
facts .

Mrs . Ramsay's claim, as set up on appeal, must rank in th e
liquidation .
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de SCHELKING v. CROMIE .

	

MORRISON, J .
(At Chambers )

Practice—Discovery—Libel based on paper writing—Contents—Source of

	

101 9
information relative to—Discretion.

Dec. 9 .

In an action for libel the plaintiff sought to compel the defendant to dis-
close, on discovery, the source of his information relative to the

	

DE
SCHELKI.1'f}

contents of the paper writing complained of :—

	

v .
Held, that if there are grounds for the suggestion that the questions are GnoMI E

not put bona fide for the purpose of the pending action but for use
in an action brought by the plaintiff against another, to compel an
answer would be oppressive and illegitimate and the application should
be refused .

A PPLICATION to compel the defendant, who is manager
of the "Daily Sun" newspaper, to disclose the source of hi s
information relative to the contents of a paper writing shewn
by him to Mr. A. Bull, solicitor for the plaintiff at that time ,
Mr. Bull having interviewed him with a view to calling hi m
as a witness in an action which the plaintiff contemplate d
bringing against one Zurbrick, on what the defendant allege s
to be substantially the same grounds as those in the present
action. Mr. Cron-tie refused either to disclose the contents o f
the writing or the name of his =informant, claiming that wha t
took place between himself and., Mr. Bull is privileged, havin g
occurred in his capacity as publisher of a newspaper to th e
plaintiff's solicitor, and that he was actuated by a sense of dut y
in so doing. Heard by MoRRrsoN, J. at Chambers in Van-
couver on the 9th of December, 1918 .

McPhillips, K .C., for the application .
F. R . Anderson, contra.

MoRRIso , J. : [After stating the facts as set out in state-
ment .] The plaintiff has disclosed what he alleges the con -
tents of the writing to be, viz . :

"(a) Eugene de Schelking while in the diplomatic service of the forme r
Imperial Russian Government and when first Secretary to the Russian
Embassy in Berlin embezzled or stole from his superior officer, Coun t
Osten-Sacken, the sum of seventy-two thousand (72,000) Roubles, and as

Statement

Judgment
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MORRISON, J . a consequence thereof was dismissed from the diplomatic service of the said
(At Chambers) hnperial Russian Government .

1918

		

"(b) Eugene de Schelking was and is a German agent in the employ
of the Government of Germany and that the plaintiff's mission to Canad a

Dec .9 .

		

and the United States is to spread insidious propaganda in the interests
of the German Government with a view to an early peace between th e

DE

	

German Government and England and the Allies of England . "SCHELKIN G

v.

	

As to whether I shall order the defendant to answer the
CBOMIE questions put to him or not, is a question of judicial discretion

and practice. Discovery is not ex debito justitice. Of course ,
the discretion must be exercised judicially . The suggestion i s
that the questions are not put bona fide for the purposes of th e
pending action, but are made for the purposes of the other
action brought by the plaintiff against Mr . Zurbrick. Then,
as Lord Collins, Master of the Rolls, has said in White & Co.

v . Credit Reform Association and Credit Index, Limited

(1905), 1 K.B . 653 at p . 659, if there are grounds for such
suggestion, to compel an answer would be oppressive an d

Judgment illegitimate. I think the circumstances here afford ground s
for such a suggestion . Although there is no absolute rule on
the subject, yet it seems to me a sound course to follow that, a s
a matter of discretion in actions of libel against newspapers, as
such in the ordinary sense, which are published in the interest s
of the general public and which take upon themselves ful l
responsibility for what they publish, they ought not to be com-
pelled to disclose the names of their contributors or informants .
except under special circumstances . This is founded upon
considerations of policy : Hays v. Weiland (1918), 43 D.L.R.
137 at p. 139 . I, therefore, think that the incidents of thi s
application, as disclosed by the material filed, justifies me i n
exercising this discretion against Mr . McPhillips's submission.
Application refused .

Application refused.
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HANNA v. COSTERTON.

War Relief Act—Order dispensing with restrictions — Local judge of

Supreme Court—Jurisdiction—Injunction—B .C. Stats . 1916, Cap. 74 ;

1917, Cap . 74 .

A County Court judge as Local Judge of the Supreme Court has no juris-

diction to make an order dispensing with the restrictions of the Wa r

Relief Act (MARTIN, J .A . dissenting) .

	

-

APPEAL by defendant from the order of HUNTER, C.J.B.C,

of the 27th of February, 1918, granting an injunction t o

restrain the defendant from disposing of certain goods an d

chattels on the plaintiff's Iands near Vernon, B.C., that were

seized under a distress warrant . The facts were that th e
plaintiff had purchased the lands in question from one Cairns

in June, 1915, and gave Cairns a second mortgage on the prop-

erty in payment of the balance due on the purchase price. The

mortgage was subsequently assigned by Cairns to the defendant .

By a clause in the mortgage the plaintiff agreed to attorn an d

become tenant to the mortgagee at a rental equivalent to the

interest payable under the mortgage . The rent being in arrears

the defendant distrained . The plaintiff, who had enlisted on

the 31st of October, 1916, and served as a gunner in the 5th
statement

Regiment, Canadian Garrison Artillery, until the 20th of July ,

1917, thenapplied to SWANSON, Co. J. as local judge of th e

Supreme Court for relief under the War Relief Act, and a n
order was made dispensing with the restrictions under the War

Relief Act, from which order no appeal was taken. This

action was then brought for an injunction to restrain the defend -

ant from selling the goods and chattels seized under the distress

warrant, and an order was made granting the injunction, not-

withstanding the order by SWANSON, Co. J. dispensing with

the restrictions under the War Relief Act.

The appeal was argued at Vancouver on the 6th and 23r d

of May, 1918, before MACDONALD, C.J.A., MARTIN, GALLIHER

and EBERTS, M.A.

COURT OF
APPEAL

191 8

Dec. 16 .

HANN A

V.
COSTERTON
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191 8

1)ec . 16.

HANNA

V .
COSTERTO N

Argument

Reid, K .C., for appellant : There are the following point s
to decide : (1) Did SWANSON, Co. J., as a local judge of the
Supreme Court, have power to make the order under section 1 3
of the War Relief Act? (2) Was the seizure made for rent of
a premises used as a residence under section 4 of the Act? (3 )
Were the goods seized held by the plaintiff for the benefit o f
another under section 8 of the Act ? (4) Was the defendant a
mortgagee who had the right to collect rent under section 9 a s
.amended by section 7 of the 1917 Act ? (5) Does section 1 1
of the Act apply to the plaintiff who became an owner after th e
4th of August, 1914? On the question of the jurisdiction of
the local judge Royal Trust Co . v. Liquidator of Austin Hotel

Co . [post p. 353] can be distinguished, as it was a case under
the Bills of Sale Act (B.C. Stats . 1914, Cap. 5, Sec. 2) : see
sections 15, 16, and section 16 of the Supreme Court Act
(R.S.B.C. 1911, Cap. 58) ; also Rules of the Supreme
Court of British Columbia, p . 173 ; Re Hall Mining and

Smelting Co . (1905), 11 B.C. 492 ; Brigman v . ;McKenzi e

(1897), 6 B .C . 56 ; Wakefield v . Turner (1898), ib . 216 ;
Tate v. Hennessey (1900), 7 B.C. 262 ; Postill v . Traves

(1897), 5 B.C. 374 ; City of Slocan v. Canadian Pacifi c
Ry. Co . (1908), 14 B.C. 112. I contend the premise s
are actually used as a residence and the Act does not
apply, the distress is therefore regular : see 6 C.L.T. 313 ;
Hobbs v. The Ontario Loan and Debenture Company (1890) ,
18 S .C.R. 483 at p . 492 ; Ex parte Jackson (1880), 14 Ch . D .
725. As to the relation of landlord and tenant see Imperia l

Loan & Investment Co, v. Clement (1897), 11 Man. L.R. 428 ;
Independent Lumber Co . v. David (1911), 19 W.L.R. 387 ;
Clarke's Landlord and Tenant, p . 215. The property was in
fact held by the plaintiff in trust for his father . I contend ,
under section 9 of the Act as amended by section 7 of the 191 7
Act, we have the right to collect the rents irrespective of the Act .

McPhillips, K .C., for respondent : I contend there is no
appeal . The County Court judge had no jurisdiction and th e
order made was on a summons in Chambers, and there is n o
summary procedure provided for : see .S'ellon v . Keane (1917) ,
24 B.C. 238 ; St. John and Quebec R . Co. v. Bull (1913), 14
D.L.R . 190. The local judge of the Supreme Court cannot ;
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make a final order in a Supreme Court action : see Re Kootenay
Brewing Co . (1898), 7 B.C. 131 ; Wakefield v. Turner (1898) ,
6 B.C. 216 ; Brigman v. McKenzie (1897), ib . 56 . The word s
"a judge of the Supreme Court" in section 13 of the Act mus t
be considered as "persona designata" and the local judge ha s
no jurisdiction : Bell ct Flett v. Mitchell (1900), 7 B.C. 100
at p. 102 .

Reid, in reply .

Cur. adv. vult .

16th December, 1918 .

MACDONALD, C .J.A . : The appeal involves, inter alia, the
question of the powers of Local Judges of the Supreme Court .
Section 15 of the Supreme Court Act declares that the judge s
of the several County Courts shall be judges of the Supreme
Court for the purpose of their jurisdiction in actions in tha t
Court, and may be styled "Local Judges" of the Supreme Court ,
with power to do such things in respect of cases and actions i n
the Supreme Court as they are by statute or rules of Court i n
that behalf from time to time empowered to do.

Whether the Provincial Legislature had jurisdiction to s o
enact may be open to grave doubt, but that question is not befor e
us for decision .

Granting, then, for the purpose of this case that section 1 5
was inIra vires, what powers did that section purport to confer MACDONALD ,

O.J .A .

COURT OF
APPEAL

191 8

Dec . 16.

HANN A
V.

COSTERTO N

on local judges ? As I read it, only such powers as are con-
ferred by some other statute or rule of Court . The section
itself purports only to create the tribunal . Its powers are to
be sought in the statutes and Rules of Court . There is no
statute or rule in this behalf other than the order in council o f
the 16th of June, 1906, which is headed : "Powers of Local
Judges of the Supreme Court ." It declares that "The judge
of every County Court in all actions brought in his County "
shall have the powers of a Supreme Court Judge in Chambers ,
save the exception set forth in the order .

Passing over the inaptitude of this language which purport s
to confer the jurisdiction therein mentioned upon the severa l
County Court judges, qua County Court judges—not qua judges
of the Supreme Court, and assuming for the purpose of this
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COURT OF case that the order in council is to be read as complimentar y
APPEAL

to section 15 of the Supreme Court Act, then it is only in action s
1918

	

in the Supreme Court that the local judge is given jurisdiction .
Dec . 16 .

	

The interpretation clause of the Supreme Court Act define s
HANNA action to be "A civil proceeding commenced by writ or in suc h

V .

	

other manner as may be prescribed by Rules of Court ." The
COSTERTON

War Relief Act empowers a "judge of the Supreme Court" t o
dispense with the restrictions therein contained, and it is wit h
the assumption of this power by a local judge that this cas e
has to do .

Shortly, the facts are these : the appellant is the assignee of
a second mortgage on respondent's lands. By a clause in the
mortgage the respondent agreed to attorn and become tenan t
to the mortgagee (now the appellant) at a rental equivalent
to the interest reserved by the mortgage . The rent being i n
arrears, the appellant distrained, notwithstanding that th e
respondent was within the protection of the War Relief Act.
The respondent then made application to SwANsoN, Co. J., as
local judge, for relief . It does not appear what form the
application took, but the order made upon it is intituled in
the Supreme Court and "in the Matter of the War Relief Ac t
and of the Moratorium Act" (which latter has no applicatio n
to the facts) and "In the Matter of an Application thereunde r
by Stephen Preston Hanna," the respondent herein. It is

MACDONALD,

C.J .A .

		

hardly necessary to point out that the procedure, even if th e
judge had jurisdiction, was ill-conceived .

If the respondent could make out his case his remedy wa s
by injunction to restrain the appellant from invading his right s
under the War Relief. Act . What happened was that the
respondent got nothing by his application, but on the othe r
hand an order was made dispensing with the restrictions o f
the War Relief Act, although no formal motion for such relie f
was before the local judge .

The respondent then brought this action for an injunction t o
restrain the appellant, a course which he ought, had he bee n
rightly advised, to have taken in the first place ; but before
commencing this action, and up to the present time, no step wa s
taken to get rid of the order of the local judge, which order wa s
duly passed and entered in the Supreme Court . At the trial,



XXVI.] BRITISH COLUMBIA REPORTS . 35 1

COURT OF
APPEAL

191 8

Dec . 16 .

HUNTER, C.J.B.C. made the order for an injunction, ignoring
the order of the local judge . The appeal is from the injunction
order. The respondent's counsel argued in support of the orde r
appealed from that as the 'roceeding in which the order of th e
local judge was made was not a proceeding in an action, the local
judge had no jurisdiction. I think this contention is well
founded. The point was also taken that even if jurisdictio n
was wanting, the order must be set aside before an order incon-
sistent with it could be made . In other words, while it stoo d
it worked an estoppel .

Stress was laid on the fact that the order having been entered
had become a record of the Supreme Court, and on the authorit y
of Brigman v. McKenzie (1897), 6 B.C . 56, must therefore
be first set aside . I have examined a number of authorities ,
including In re Padstow Total Loss and Collision Assurance
Association (1882), 20 Ch. D. 137 ; Macfarlane v. Leclaire MACDONALD,

HANN A
O.

COSTERTON

C.J .A.(1862), 15 Moore, P .C. 181 ; Wood v . Grand Trunk Railway
Company (1866), 16 U.C.C.P . 275 ; and Brigman v. Mc-
Kenzie, supra, and the more recent case of Toronto Railway v.
Toronto Corporation (1904), A.C . 809, where in it was held
that the judgment of the Ontario Court of Appeal, affirming a
finding of the Court of Revision in its decision that property o f
the railway company was assessable, was no estoppel in a n
action by the railway company for a declaration that such
property was not assessable . Their Lordships at p . 815 said :

"The order of the Court of Appeal of June 28, 1902 . was not, therefore .
the decision of a Court having competent jurisdiction to decide the question
in issue in this action, and it cannot be pleaded as an estoppel ."

If this is in conflict with Brigman v. McKenzie, it must, of
course, prevail .

I would therefore dismiss the appeal .

MARTIN, J .A . : This appeal should be allowed for the reason s
given in the case of Royal Trust Co. v. Liquidator of Austin
Hotel Co. [post p . 353 I, wherein judgment is being delivered
today. The order of His Honour Judge SWANSON sitting a s
a local judge of the Supreme Court, has not been appeale d
from, and therefore it should not have been ignored by th e
learned trial judge as a nullity, and as it stands the matter i s
res judicata and the action should be dismissed .

MARTIN ,
J.A.
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GALLIHER, J .A. : I agree with the Chief Justice .

EBERTS, J.A. would dismiss the appeal .

Appeal dismissed, Martin, J.A . dissenting .

Solicitors for appellant : Cochrane & Ladner.

Solicitors for respondent : Heggie & DeBecle .

BARKER v . JUNG

Practice—Motion for judgment—Court motion—Wording of motion—Rul e

559, Form 18, Appendix B .

Motion for judgment must be by way of notice of motion to the Court in
the form set out in the Appendix to the Supreme Court Rules .

APPLICATION by plaintiff for judgment on a notice o f
motion in the following words : "Take notice that an applica-
tion will be made on behalf of the plaintiff, before the presiding
judge in Chambers, at the Court House, Vancouver, B .C., on
Monday, the 18th day of November, A .D. 1918, at the hou r
of 10 .30 o 'clock in the forenoon or so soon thereafter as counsel
eau be heard for an order for judgment, ," etc. There was
indorsed on the back "notice of motion . " Heard by ORRZSON ,

J. at Chambers in Vancouver on the 13th of December, 1918 .

Earle, E.G. . for the application.
G. L. Machines, contra, took the preliminary objection tha t

under marginal rule 559 plaintiff must apply by way of notice
of motion to the Court, and the notice must comply with
Form IS, Appendix "B" to the rules .

Hoi mrsox, J . : Objection sustained . The rule is specific ,
and the form in which a notice of motion must be given i s
plainly set out in the appendix. In applications of this kind
both the rule and the form must be adhered to .

Application refused .
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THE ROYAL TRUST COMPANY v . LIQUIDATOR O F
THE AUSTIN HOTEL COMPANY, LIMITED .

191 8

Statutes—Interpretation—"Any judge of the Supreme Court"—"Person a

1911, Cap . 20, Sec . 21—B .C. Stats. 1914, Cap . 5, Sec. 2; 1915, Cap. 10,

	

ROYAL
Sec. 8 .

	

TRUST Co .
v .

The words "any judge of the Supreme Court" in section 2 of the Bills of LIQUIDATOR

Sale Act Amendment Act, 1914, apply to a judge of the Supreme Court
HO
oFAUSTIx

persona designata, and a local judge of the Supreme Court has no
TEL Co .

jurisdiction to make an order extending the time for registration of a
chattel mortgage under said Act (MARTIN and MCPHILLIPS, M.A .
dissenting) .

The Canadian Pacific Railway Company v. The Little Seminary of Ste.
Therese (1889), 16 S .C .R. 606 followed.

APPEAL from an order of HUNTER, C.J.B.C. of the 27th of
February, 1918, on the application of the liquidator of th e
Austin Hotel Company, Limited, to vary the certificate of th e
district registrar settling the list of creditors of said Company.
A chattel mortgage was executed by the Austin Hotel Company ,
Limited, to Albert Austin on the 8th of June, 1916 . An order
was made by CALDER, Co. J. as a local judge of the Suprem e
Court at Ashcroft on the 8th of July following, extending th e
time for registration of the chattel mortgage with the registra r
of joint-stock companies until the 18th of July, and on the
22nd of July, a further extension was granted by said judge
until the 1st of August, the chattel mortgage being the n
duly registered . Upon the Austin Hotel Company, Limited, Statement

being wound up, the district registrar by his certificate place d
the Royal Trust Company, as executor of the estate of Alfre d
Austin, deceased, on the list of creditors as a secured creditor .
On the application of the liquidator of the said Company i n
liquidation, the learned Chief Justice varied the district regis-
trar's certificate in so far as the claim of the Roval Trus t
Company as executor aforesaid was concerned by placing th e
Company on the list of creditors as an ordinary creditor only ,
holding that the orders of the 8th and 22nd of July, 1 91 6 ,

	

.mad e
23

COURT OF
APPEAL

designata"—Local judge of Supreme Court—Jurisdiction--R .S .B .C.
Dec . 16.
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by the local judge of the Supreme Court at Ashcroft, extendin g
the time for filing the chattel mortgage, were invalid as the
local judge of the Supreme Court had no jurisdiction to mak e
the order. The Royal Trust Company appealed .

The appeal was argued at Vancouver on the 24th of April ,
1918, before MACDONALD, C .J.A., MARTIN, GALLIHER, MC-

PHILLIPS and EBERTS, M.A .

Davis, Z .C., for appellant : The whole question is whether
section 21 of the Bills of Sale Act as amended by section 2 of
Cap. 5, B.C. Stats. 1914, and section 3 of Cap. 10, B.C . Stats .
1915, gives power to a County Court judge as a local judge of
the Supreme Court to make the orders in question . The only
decision on the question is Re Hall Mining and Smelting Co .

(1905), 11 B .C. 492. This was an application in a simila r
matter, when it was held to be a "matter in and before th e
Court" under section 26 of the Supreme Court Act of 1904 ,
which is similar to section 15 of the present Act (R .S.B.C .
1911, Cap . 58) . The word "any" in the section, I contend ,

includes a local judge of the Supreme Court .
Baird, for respondent : A local judge of the Supreme Cour t

only has such jurisdiction as is given by statute or the Rules o f
Court. Section 15 of the Supreme Court Act, of itself, give s
no authority ; it merely directs where the authority may be
obtained . The section under which Re Hall Mining and Smelt-

ing Co . (1905), 11 B.C. 492, was decided, specifically say s
"judge in Chambers." In the other cases, "County Court
judge" is specially mentioned, but it is not here. The learned
Chief Justice held he was persona designata under the Act.

Davis, in reply .

Cur. adv. vult.

16th December, 1918 .

MACDONALD, C .J.A . : \Iy reasons for judgment in Manna v .

Costerton, just handed down [ante p. 347], apply to this case

MACDONALD,
also, on the assumption that the judge mentioned in the Bills of

C .J.A .

	

Sale Act in question in this appeal is not a persona designate .

But in my opinion he is such . I think the same construction must
be given to the statute in question here as was given in The

COURT OF
APPEAL

191 8

Dec . 16 .

ROYAL

TRUST CO .

V.
LIQUIDATO R

OF AUSTI N
HOTEL CO.

Argument
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Canadian Pacific Railway Company v. The Kittle Seminary

of Ste. Therese (1889), 16 S.C.R. 606 by the statute therein
in question . The Court was there considering the constructio n
of that section of the Railway Act which conferred power upo n
judges of the Superior Courts of Quebec to make certain speci-
fied orders in connection with the carrying out of the Act .
What Patterson, J .A. said in that case, at pp . 618-9, i s

peculiarly applicable to the statute in question here :
"All these functions may be exercised by any judge of any of the Court s

embraced by the definition of the expression `superior courts .' They ar e
functions which from their nature and object must be intended to be exer-
cised in a summary manner and not liable to the delay incident to th e
appeals from court to court . "

Taschereau, J.A. said, p . 611 :
"Under the Railway Act, the judge and not the court has exclusive juris-

diction in the matters now in contestation ."

It does not appear to me that there can be any warrant fo r
putting a construction on the expression "a judge of the
Supreme Court" which would include a "local judge of th e
Supreme Court . " I think the description of the judge is use d
in its well known and accepted sense, and cannot be accuratel y
applied to a local officer who may have some of the power s
exercisable by a Supreme Court judge in Chambers . To hold
that a local judge is within the designation would result in this ,
that he could exercise the powers conferred not only in his own
county. but in any part of the Province as fully as could b e
done in the premises by a Supreme Court judge.

I therefore think the appeal should be dismissed .

MARTIN, J .A . : This appeal raises the question of the juris-
diction of the County Court judges as local judges of th e
Supreme Court, and arises out of the fact that Chief Justic e
HUNTER, has ignored as wholly null and void ((1918), 1
W.W.R. 794), and in effect set aside two orders extending the
time for registering a chattel mortgage made by His Honou r
Judge CALDER, the local judge of the Supreme Court for the MARTIN,

county of Cariboo, and has in consequence 2laced the appellant

	

J.A .

upon the list of unsecured creditors on the ground that its mort-
gage was invalid as not being registered in due time, whic h
would be the case if said two orders can be regarded as a nullity .
But it is clear, upon the express decision of the Full Court

COURT OF
APPEAL

161 8

Dec . 16 .

ROYA L
TRUST Co .

V .
LIQUIDATOR

OF AUSTIN
HOTEL CO .

MACDONALD ,

C.J .A .
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in Brigman v . McKenzie (1897), 6 B .C. 56, that such orders
cannot be so regarded but must be appealed from, if no othe r
course is provided for their correction, Mr . Justice DRAKE ,

who pronounced the leading judgment, saying :
"The order in this case purports and on its face appears to be an orde r

of the Supreme Court, and is so entered on the records of the Court. It
was made by a local judge of this Court, whose jurisdiction is of a limite d
nature, and who was not authorized to hear trials set down for hearing i n
the Supreme Court . The contention is that having been made in excess o f
jurisdiction, it is a nullity, and does not require any proceedings to b e
taken to cancel or remove it. This is not the case . However bad o r
imperfect an order may be, when it once is passed and entered by a proper
officer, it becomes a part of the Court records, and must be set aside by a
Court of competent jurisdiction . "

That case was even stronger than this, because there the
learned local judge essayed to sit and act as the Supreme Cour t
itself by holding a trial (not merely sitting in Chambers as in
the case at bar), something he clearly had no power to do sinc e
the amendment to the Supreme Court Act passed on May 8th ,
1897, Cap. 8, See. 17, two days after the unanimous decisio n
of the Full Court in Postill v . Traves (1897), 5 B .C. 374 ,
holding on the statute and rules then existing that local judge s
within their territorial jurisdiction as County Court judge s
had all the powers of Supreme Court judges. As Mr. Justice
MCCREIGIIT put it, Chief Justice DAVIE concurring, pp . 376-7
(5 B.C . )

MARTIN,

	

"The substitution of the words `within his territorial jurisdiction' fo r
J.A. those `in all actions brought in his County and by a Supreme Court Judg e

sitting at Chambers' cannot be mistaken, for it shews that his Suprem e
Court jurisdiction is no longer limited to actions brought in his county
and Chamber applications subject to exceptions, but that Judge BoLE ,

whilst within his territorial jurisdiction, has the powers and jurisdictio n
of a Supreme Court Judge. If he had been sitting within the county o f
New Westminster, there could then be no doubt as to his jurisdiction i n
the matter in question . And I think subsequent legislation leaves no' doub t
that he has the same jurisdiction in the county of Vancouver as in that o f
New Westminster . "

And at p. 377 :
"I think Judge BOLE, sitting in Vancouver as a Local Judge of th e

Supreme Court, could exercise jurisdiction in an action domiciled in Yale ,
as a Supreme Court Judge could have done. "

And Mr . Justice DRAKE said, at p. 378 :
"If a Supreme Court Judge has that power, then the Local Judge of thi s

district is equally clothed with it	 I think that the only mode o f
taking exception to an order of Mr . BoLE as Local Judge of the Supreme

COURT OF

APPEAL

191 8

Dec . N .

ROYAL
TRUST Co.

V .
LIQUIDATO R
OF AUSTI N
HOTEL CO.



XXVI.] BRITISH COLUMBIA REPORTS .

	

35 7

Court is by appealing to the Full Court, and not to a single Judge ; in COURT O F

this view Mr. Justice WALPEM was right in refusing to make the order APPEAL

asked for ."
191 8

These orders here are not objected to as being in any way llec 1 6
invalid or irregular for want of form in their entry or sealing
or other respect, and so must be assumed to be regular, as they TRUST C0.

appear to be, and as the originals, to which I have referred,

	

v

LIQUIDATOR
shew. Such being the case, the two authorities cited shew that or AUSTIN

the learned judge below was not justified in treating them as }ioTra. Co .

nullities, and we, in accordance with our well-established prac-
tice and general rule, in that behalf, are bound by them, unless
some later change has been made by statute or decision of a
higher Court which is binding on us . The only decision o f
that nature which has been put forward is that of their Lord -
ships of the Privy Council in Toronto Railway v. Toronto

Corporation (1904), .A.C. 809 ; 73 L.J., P.C. 120 ; but, with
all due respect, that has no bearing whatever upon the questio n
before us, because it was a decision in a tax case upon the
special statutory powers of a municipal Court of Revision, and
also, necessarily, from the Court of Appeal nominated specially
to hear appeals from said municipal court, which Court o f
Appeal could have no jurisdiction over the subject-matter if i t
were ex juris below, and therefore its jurisdiction stood upo n
the same statutory foundation as the Court below . This is
indeed pointed out in the judgment, p . 815 ( (1904), A.C .) :

"It appears to their Lordships that the jurisdiction of the Court o f
Revision and of the Courts exercising the statutory jurisdiction of appeal
from the Court of Revision is confined to the question whether the assess-
ment was too high or too low, and those Courts had no jurisdiction to
determine the question whether the assessment commissioner had exceede d
his powers in assessing property which was not by law a,sable . In
other words, where the assessment I, a- (rb initio a nullity they had n o
jurisdiction to confirm it or give it A l it y- . The order of the Court o f
Appeal of June 28, 1902, P> not, therefore, the decision of a Court having
competent jurisdiction to deride the question in issue in this action, and i t
cannot be pleaded as an es h ; ' ' a I . "

There is no reseni I,uice between such a situation, i .e ., the
order of a mere municipal court of revision with a strictl y
limited statutory jurisdiction and the order before us of a loca l
judge of a Supreme Court with original and plenary powers .

The following oft-cited observations of Lord Chancellor Ilals-

MARTIN ,

J .A .
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COURT OF bury in Quinn v. Leathern (1900, A .C . 495 at p . 506 ; 70
APPEA L

LIQUIDATOR
AUSTIN be found . The other is that a case is only an authority for what i t

OF
of AUSTIN TIN
HOTEL Co. actually decides . I entirely deny that it can be quoted for a propositio n

that may seem to follow logically from it . Such a mode of reasoning
assumes that the law is necessarily a logical code, whereas every lawyer
must acknowledge that the law is not always logical at all . "

There are, it is true, certain and, happily, very exceptional
cases where an order of a Court of original and concurren t
jurisdiction may be ignored as a nullity, such as, in The
"Leonor" (1917), 3 W.W.R. 861, which was one of an
invasion of a co-ordinate jurisdiction during a hearing, but
the case at bar is not of that Prussianized complexion .

It follows that, in my opinion, this appeal should be allowed ,
because, with all due respect, the learned judge below shoul d
have followed the course adopted by Mr . Justice WALKEM and
approved by the Full Court in Postill v . Traves, supra, and
treated the order of the local judge as valid till discharged on
appeal in the ordinary way, and therefore this appeal should
be allowed .

This renders it, strictly speaking, unnecessary from m y
point of view to discuss the other questions raised, but I think
it proper to say that I have had the benefit of seeing the judo
ment of my brother MCPIIILLIP S, and am of opinion that for
the reasons therein given, and others which could be advanced
if necessary, the learned local judge had jurisdiction to make
the orders in question . I shall only add the ease of In re

Reliance Gold Mining and Milling Co . (1908), 13 B .C. 482 ,
under section 82 (as it should be reported, not 89) of the then
Land Registry Act, 1906, Cap . 23, as an illustration of the
well-recognized practice and custom in the exercise of tha t
jurisdiction to which he refers . The further question of a
judge being persona designata (if that is an appropriate term
to apply to the present situation, and, strictly, it is not) cam e
up before us in another form this term (on December 4 and 5) .

L.J ., P .C. 76, are in point :

	

1918

	

'There are two observations of a general character which I wish to make,

	

Dec . 1('

	

and one is to repeat what I have very often said before, that every judg -
ment must be read as applicable to the particular facts proved, or assume d

	

ROYAL

	

to be proved, since the generality of the expressions which may be foun d
TRUST Co. there are not intended to be expositions of the whole law, but governed an d

	

v.

	

qualified by the particular facts of the case in which such expressions ar e

MARTIN,

J .A .
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in Chandler v. City of Vancouver, and I am considering it in COURT OF
APPEA L

the judgment I am preparing therein .

	

—

But I do think it desirable to state, as it is a fundamental

	

191 8

and constitutional matter, that I entertain no doubt about the Dec . 16 .

power of the Legislature of the Province to enact section 15 ROYAL

of the Supreme Court Act, R .S.B.C . 1911, Cap. 58. Under TRUST Co.

section 92, subsection 14, of The British North America Act, LIQUIDATO R
OF AUSTI Nsaid Legislature "may exclusively make laws in relation HOTEL Co .

to	 "
"(14 .) The administration of justice in the Province, including the con-

stitution, maintenance, and organization of Provincial Courts, both of civi l
and of criminal jurisdiction, and including procedure in civil matters i n
those Courts . "

Under these wide powers of constitution and organization it
is clear that the Legislature may declare that the Supreme Court
may be composed (i.e ., constituted) of such judges as it shal l
see fit, and if, e .g., it saw fit in its next session to enact that thi s
Court on or after January 1st next, should be constituted wit h
seven judges, instead of the present five, and that the sam e
should consist of the five existing Justices of Appeal and the
senior puisne judge of the Supreme Court of the Province and
the senior County Court judge of the Province, what possibl e
constitutional objection could be raised to such an enactment ?

And further, it is, e .g ., just as much entitled to say, on th e
one hand, that a newly "re-organized" Court shall be composed
of certain occupants of other existing Courts, as it is to say o n
the other that none of the present occupants of the Bench shal l
sit on it, and that it should be constituted by the selection of
individuals from the Bar only . The occupants of the sai d
respective existing offices would continue to be appointed fro m
time to time as vacancies occurred by the Governor-General
under section 96 of the British North America Act, but th e
power to constitute an office to which judicial duties are attache d
and the power to appoint an occupant to perform those dutie s
are entirely different things, which cannot be constitutionall y
confused. The said Provincial legislation does not pertain t o
or aim at the selection or nomination of individuals to fill offices ,
but the apportionment of duties to the otherwise (i .e ., Fed-
erally) appointed occupants of these offices ; in other words, the

MARTIN ,
J .A .
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Legislature is not personal but official .. The Full Court in
Postill v. Teases, supra, had no doubt about the matter, a s
appear by the citations hereinbefore given .

GALLIJIER, J. A . : I agree with the Chief Ju s tice .

Mc I niLiu n's, J .A. : 1u Inv opinion the appeal should pre-
vail . In a Province so vast as British Columbia it is to be
expected that there will be found legislation admitting of the
exercise of powers locally by local judges of the Supreme Court ,
which at other points would be exercised by judges of th e
Supreme Court, i .e ., Victoria Judicial District and Vancouve r
Judicial District, at which points all the judges of the Suprem e
Court reside. Therefore one naturally looks for enabling power s
and in the Supreme Court Act (Cap . 58, R .S.B.C., 1911) is to
be found section 15, which reads as follows :

"Judges of the several County Courts shall be Judges of the Court fo r
the purposes of their jurisdiction in actions in the Court, and in the exer-
cise of such jurisdiction may be styled `Local Judges of the Supreme Cour t
of British Columbia,' and shall in all causes and matters in the Court have ,
subject to Rules of Court, power and authority to do and perform all suc h
acts and transact all such business, in respect of causes and matters in an d
before the Court, as they are by Statute or Rules of Court in that behal f
from time to time empowered to do and perform : Provided that this sec-
tion shall not apply to the Victoria Judicial District or the Vancouve r
Judicial District . "

The section as above set forth was in the same terms whe n
Re Hall Mining and ,'„d ' ; ag Co . (1905), 11 B .C. 492, wa s
decided, and in that case my brother MAmiTIx (then being a
judge of the Supreme Court) said, at p . 493 :

"For the guidance of the profession and of the Land Registrar in the
future, I draw attention to the fact that the local judge has jurisdictio n
over this application : the statute is clear on the point, for this i s
undoubtedly a `matter in and before the Court' within his jurisdiction a s
provided by section 26 of the Supreme Court Act . "

This decision was given in 1905, and to this date has no t
been disagreed with, and it is reasonable to suppose, in fact i t
was stated at the bar, has been acted upon by the legal profes-
sion for now some 1.2 or 13 years, and no doubt hundreds of
applications were made and granted extending the time for th e
registration of mortgage securities in this long interim of time,
and particularly where money has to be often sought abroa d
and there is of necessity long delay in the final completion of
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the securities, and the Legislature, recognizing this, made th e
following provision in the Bills of Sale Act (Cap . 32, R .S.B.C .
1897, Sec. 10) :

"It shall be lawful for any Judge of the Supreme Court, upon applicatio n
made to him for that purpose within the period hereinbefore provided fo r
the registration of any bill of sale, supported by affidavit setting forth th e
facts on which such application is based, to make an order extending th e
time for registration for such further period as to the said Judge shal l
appear expedient or just, provided that such further period shall not excee d
the space of two months . On the granting of any such extension of time ,
an office copy of the order granting such extension shall be annexed to th e
bill of sale or copy thereof, as the case may be, and registered therewith ;
and the registration of such bill of sale or copy, and copy order, within th e
extended period granted by such order, shall have the like effect as if suc h
bill of sale or copy thereof had been registered within the time limited b y
this Act therefor."

And in the Bills of Sale Act (Cap . 8, B.C. Stats . 1905) we find
section 11, which reads as follows :

"Within one month from the date of execution of any bill of sale an y
Judge of the Supreme Court, on being satisfied by affidavit that the omis-
sion to register a bill of sale within the time prescribed by this Act, or t o
file the affidavit of bona fides, as required by section 7, subsection (8), o r
the omission or misstatement of the name, residence, or occupation of any
person, was accidental or due to inadvertence, may, in his discretion, orde r
such omission or misstatement to be rectified by the insertion in th e
register of the true name, residence or occupation, or by extending the
time for such registration, on such terms and conditions (if any) as t o
security, notice by advertisement or otherwise, or as to any other matte r
as he thinks fit to direct . An office copy of any order made as aforesai d
shall be annexed to the bill of sale or any copy thereof, as the case may
be, and registered therewith. "

And in the present Bills of Sale Act (Cap . 20, R .S.B.C. 1911) ,
section 21, as re-enacted by section 2 of Cap . 5 of 1914, reads
as follows :

"Any Judge of the Supreme Court, on being satisfied by affidavit tha t
the omission to register a bill of sale within the time prescribed by thi s
Act, or to file the affidavit of bona fides, as required by sections 13 or 14,
or the omission or misstatement of the name, residence, or occupation o f
any person, was accidental or due to inadvertence, or some other sufficien t
cause, may, in his discretion, order such omission or misstatement to b e
rectified by the insertion in the register of the true name, residence, o r
occupation, or by extending the time for such registration, on such term s
and conditions (if any) as to security, notice by advertisement or other -
wise, or as to any other matter as he thinks fit to direct ; and in the cas e
of an extension of time being granted such order will be without prejudice
to the rights of any third party who has in the meantime acquired title to
all or some of the same chattels, either by purchase and possession or b y
registration of a bona fide bill of sale thereof within the time limited for
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CouST or registration by this _act . An office copy of any order made as aforesai d
APPEAL shall he annexed to the bill of sale or any copy thereof, as the case may

be, and registered therewith . "
1918

	

An d, m the present Companies Act (Cap . 39, R.S.B.C. 1911)
1)ec . 16 .

	

	 as amended by B .C. Stats 1916, Cap . 10, Sec. 5, we have section
Rorxt, 103 reading as follows :

TRUST Co .

	

"A Judge of the Supreme Court, on being satisfied that the omission tov .
LIQumAToR register a mortgage within the time hereinbefore required, or that the
or AUSTIN omission or misstatement of any particular with respect to any such
HOTEL Co . mortgage was accidental, or due to inadvertence or to some other sufficien t

cause, or is not of a nature to prejudice the position of creditors or share -
holders of the company, or that on other grounds it is just and equitabl e
to grant relief, may, on the application of the company or any perso n
interested, and on such terms and conditions as seem to the Judge jus t
and expedient, order that the time for registration be extended, withou t
prejudice to the rights of parties acquired prior to the actual date of
registration, or, as the ease may be, that the omission or misstatement b e
rectified . "

The learned Chief Justice of British Columbia has held tha t
the order extending the time for registration was made without
jurisdiction and is to be disregarded, and that the chattel mort-
gage not being registered in time, the Royal Trust Company,
the appellant, cannot be deemed a secured creditor . Section
103 (Cap. 39, R.S .B.C. 1911) is in like terms to section 9 6
of the Companies (Consolidation) Act, 1908, Cap . 69
(Imperial), it being well known that a request went to all th e
Overseas Dominions from the Colonial Office that the compan y

McFHILLzrs, law throughout the Empire should be made to conform as nearl y
' A as possible to the Imperial legislation on the subject . So far

as British Columbia was concerned, its legislation has been fo r
years like in character . Palmer on Company Law, -10th Ed. ,
deals with section 96, our section 103, at pp . 281-2 .

It will be seen that in the present case, the company being
wound up, it is now too late for the appellant to obtain an
order from a Supreme Court judge . Now under section 15 of
the Supreme Court Act above quoted (Cap . 58, R.S.B.C. 1911) ,
the judges of the County Court s
"shall be judges of the Court [Supreme Court] for the purposes of thei r
jurisdiction in actions in the Court, . . . . and shall in all causes an d
matters in the Court have, subject to Rules of Court, power and authority
to do and perform all such acts and transact all such business in respect
to causes and matters in and before the Court, as they are by Statute o r
Rules of Court in that behalf from time to time empowered to do an d

perform ."
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It then becomes necessary to see what the Rules of Cour t
provide, and for the purpose of the inquiry on this appeal, i t
is only necessary to quote the following from the order i n
council of the 16th of June, 1906, under the heading "Powers
of Local Judges of the Supreme Court" :

"1. The Judge of every County Court in all actions brought in hi s
county shall be and hereby is empowered and required to do all such
things, and transact all such business, and exercise all such authority an d
jurisdiction in respect to the same as by virtue of any statute or custo m
or by the rules of practice of the Supreme Court are now done, transacted ,
or exercised by any Judge of the said Court, sitting at Chambers, save and
except in respect of the matters following [and matters and proceeding s
are set out which admittedly are not "actions " ] .

"But nothing in this Rule contained shall, or shall be held to, limit the
jurisdiction which the said County Court Judges have heretofore possessed
or exercised by virtue of any statute or custom. "

It will be noticed the rule reads ,
"by virtue of any statute or custom or by the rules of practice of th e
Supreme Court are now done, transacted or exercised by any Judge of the
said Court sitting at Chambers. "

Certainly it has been the "custom" of the judges of th e
Supreme Court, as well as the local judges of the Supreme
Court, to make the orders, such as the one impugned upon thi s
appeal, in Chambers, extending over a long period of years .
In my opinion the Rules of Court give even a wider jurisdic-
tion than the statute to the local judges of the Supreme Court ,
when we have "custom" and "practice" introduced, and the
Rules have the force of statute law.

That the order made by CALDER, Co. J. was an order made
by him as a local judge of the Supreme Court cannot be gain-
said. It so reads it was made in Chambers, where it could
rightly be made. It still stands, it has not been set aside —
only ignored—treated as a nullity, and that, with great respec t
to the learned Chief Justice of British Columbia, in my opinion ,
cannot be done. It has been used and is upon the register o f
mortgages with the registrar of joint-stock companies in com-
pliance with the Companies Act, and gives validity to the regis-
tration of the mortgage.

To illustrate by analogy of reasoning and authority, that th e
order of CALDER, Co. J. was made in pursuance of Supreme
Court powers conferred by statute and Rules of Court, it i s
only necessary to refer to the case of Baker v. Ambrose (1896),

COURT O F
APPEA L

191 8

Dec . 16 .

ROYA L
TRUST CO.

V.

LIQUIDATO R
OF AUSTI N
HOTEL CO .

MCPHILLIPS ,

J.A .



i4

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

65 L.J., Q.B. 589 . There it was an affidavit made in pursu-
ance of the Bills of Sale Act, 1 .878 (41 & 42 Vict., c . 31 .,
imperial), and it was held, although it was not made in an
action, that Order XXXVIII ., r . 16 (Lnglish Rules)' applied ,
and we have the same rule in this Province (Order XXXVIII . ,
r . 16) .

The section of the Bills of Sale Act 1911, Cap .
20 ; B.C. Stars.. 191 .2, Cap . 2), being section 21 as amende d
by the Bills of Sale Act .Amendment Act, 1.914, in force at th e
time the order impeached was made, reads as follows : [already
set out] .

The learned Chief Justice of British Columbia gave n o
written judgment, but the reporter in (1.918), 1 W.W.R . 79 4
seems to have assumed, and possibly the learned Chief Justice ,
that the order was made under the Bills of Sale Act and section
21, but, with great respect, I think it was made under the pro -
vision as contained in the Companies Act (Sec . 103, Cap . 39 ,
R .S.B.C . 1911), but possibly this is immaterial, as in the Bill s
of Sale Act we have the words "any judge of the Suprem e
Court," and in the Companies Act (Cap . 39, R.S .B.C. 1911 )
"a judge of the Supreme Court ." Again reverting to th e
report of the decision. in (191 .8), 1 W.1\- .R. 794, at p . 795 it
is stated :

"His Lordship held that the expression `any Judge of the Supreme Court '

constituted a Judge of the Supreme Court persona designaIa, under the

Bills of Sale Act, and that His Honour Judge Calder had no jurisdic-

tion . make an order extending the time for registration as above men-

tiomd .

	

Tie therefore made an order varying the registrar's report i n

cc with the terms of the liquidator's application . "

Nosy, if it can be said that an affidavit made under the Bill s
of Sale Act is in Court and. subject to the Rules of Court, an d
admittedly it is not in . an action in the Court. (Sec. 1 .5, Suprem e
Court Act, Cap . 58, R .S.B.C. 1911, "in actions in the Court, "
but see also "in all. causes and matters in the (...ourt " ), yet tt
may well be a matter in the Court, and if so, with great respec t
to the learned Chief Justice, there would be an error in holdin g
that the expression "any judge of the Supreme Court" (or a s
in section 103 of the Companies Act, "a judge of the Suprem e
Court") constituted a. judge of the Supreme Court persona
designafa . It is interesting to note the argument of Ilr . Atkin ,

COURT O F
APPEA L

191 8

Dec . 16 .

1 iOYAL
TRUST Co .

V .
la ck o iI)A~•O R
OF AUSTIN
HOTEL Co .

MCPHILLIPS ,
J .A .
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K.C., counsel for the appellant, at p. 169 (now Mr. Justice COURT OF
APPEAL

Atkin) in In re Bagley (1910), 80 L.J., K:B. 168, and it i s
to be noted that the appeal failed . And see the language of

	

191 8

Cozens-Hardy, M .R. at pp. 170-72 .

	

Dec . 16 .

It does not occur to me that the "matters relating to the ROYAL

registration of any instrument, whether under an Act of Parlia- TRUST Co.

ment or otherwise" as contained in the Commissioners for Oaths LIQUIDATOR

Act, 1889, 52 Viet ., Cap. 10, Sec . 1(2) (Imperial), makes any OF AUSTI N

HOTEL Co .
difference, words which I do not find in section 54 of the Evi-
dence Act (Cap . 78, R.S.B.C. 1911), as the Master of th e
Rolls did not base his decision wholly upon this point, but as
we see, upon Order XXXVIII., r . 16, as well . Then we hav e
a decision of this Court upon the point which is conclusive ,
namely, Braden v. Brown (1917), 3 W.W.R. 906 (approving
Columbia Bithulithic v . Vancouver Lumber Co . (1915), 21
B.C. 138, having reference to a chattel mortgage under the
Bills of Sale Act, which is the present case : see the judgment
of my brother MARTIti at length upon the point at pp . 144-8) ,
it being held that (see head-note, p. 906) "Rule 309" (whic h
is the County Court Rule, similar in its terms to Orde r
XXXVIII ., r. 16, of the Supreme Court Rules) "which pro-
vides that an affidavit shall not be sworn before the solicito r
for the party on whose behalf it is to be used, applies to th e
affidavit required under section 19 of the Mechanics' Lien Ac t
(Columbia Bitlzulithic v . Vancouver Lumber Co. [(1915), 21 McPHILLIP6 ,

J.A.

B.C. 138] ; 8 W .W.R. 132 followed) ." Then if it be that th e
Rules of Court, whether Supreme or County, apply, how can it
be said that "any judge of the Supreme Court" or "a judge of
the Supreme Court" is persona designata? (The legislation in
England being in like terms to that of British Columbia, it is
to be observed that appeals from orders made have been taken ,
and no question of persona designata was given effect to.) If
persona designata he would not, in exercising his authority ,
be subject to the provisions of the Supreme Court Act or th e
Rules thereof. Braden v. Brown, supra, rebuts any such con-
tention, and is decisive upon the point . That being the situa-
tion, it is at once apparent that the jurisdiction is as judge o f
the Supreme Court, and that being the position, it follows tha t
under section 15 of the Supreme Court Act (Cap . 58, R .S .B .C .
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1911—the Rules of Court and the Power of Local Judges o f
the Supreme Court—Rules of Supreme Court at p . 173), th e
local judges of the Supreme Court may exercise the jurisdic-
tion, and CALDER, Co. J. was right in making the order which
the learned Chief Justice of British Columbia has treated as a
nullity . To further accentuate this conclusion, the order i n
council of June 16th, 1906 (p . 173, Rules of Supreme Court) ,
cannot be confined to "actions ." It is only necessary to refer
to the language giving the excepted powers, "save and excep t
in respect of the matters following," and the enumeration of
these demonstrates many of them not "in . . . . actions
brought in his county . "

I have endeavoured to indicate what, in my view, was th e
plain intention of the Legislature in conferring upon the loca l
judges of the Supreme Court powers that are expressed to b e
by statute or Rules of Court conferred upon the judges of the
Supreme Court, it being vital in the interests of the public tha t
these powers should be capable of being exercised, especiall y
in the remote parts of the Province, such as in the present case .
In this connection I would refer to what Mr . Justice Anglin
said in Komnick System Sandstone Brick Co . v. B.C. Pressed

Brick Co . (1918), 2 W.W.R. 564 at p . 572, and applying th e
language there used by him to the view I have come to, tha t
there was power in the local judge to make the order, as it i s

J.A .

	

the application of the two well-known rules to the present case ,
"One, known as `The Golden Rule,' that `in interpreting all writte n

instruments, the grammatical and ordinary sense of the words is to be
adhered to, unless that would lead to some absurdity or some repugnanc e
or inconsistency with the rest of the instrument,' and the other tha t
`remedial statutes should be construed liberally and so as to suppress th e
mischief and advance the remedy .' "

And whilst it is possible to say that what my brother MARTI N

said in Re Hall Mining and Smelting Co ., supra, was merely
obiter, yet the special circumstances are to be considered, an d
we have "custom" and "practice" to consider, which unques-
tionably followed . 1 would refer to what Mr . Justice Anglin
said in Gagnon v. Lowly (1918), 56 S .C .R. 365 at p. 374 ,
dealing with conveyancing practice and "the wisdom of not over -
ruling judicial decisions of some years ' standing."

Further, there is what to my mind is an insuperable obstacl e

COURT OF
APPEAL

191 8

l)ec . 16 .

ROYAL
TRUST CO .

V .
LIQUIDATO R

OF AUSTIN
HOTEL Co .
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to affirming the judgment of the learned Chief Justice of British cousT of
APPEAL

Columbia. He has, with great respect, undertaken to ignore
and treat as a nullity an order made by a local judge of the

	

19 1 8

Supreme Court, which has not been moved against and is of Dee . 16 .

record, as I assume, and I think I am entitled to assume, ROYA L

although there is no notation, as the order appears before us, TRUST Co.

of its entry ; but no point was made as to this upon the argu- LIQUIDATOR

ment, and it is a proper inference to draw that the order was °''
HOTEL C

AUSTh
o

r

duly and properly entered, and it certainly is of record in th e
books of the registrar of joint-stock companies. That order
still standing cannot be treated as a nullity	 only when set
aside in the well known and usual manner (if it could be, my
opinion, of course, being to the contrary) could it be ignored
and the rectification of the register of mortgages in the office
of the registrar of joint-stock companies be made . Failing that
being done, the finding of the district registrar that the Royal
Trust Company, the appellant, is entitled to security for it s
claim of $3,500 by virtue of a chattel mortgage as a secure d
creditor must, in my opinion, stand.

To support what I deem to be this insuperable objection t o
the maintenance of the judgment of the learned Chief Justic e
of British Columbia, I would refer to the language of Cozens-
Hardy, M .R. in In re Bagley, supra, wherein he said, at p. 172 :

"It suffices here to say that there is an order of the Court expressly an d
in terms giving Chapman the right to do that which the Bankruptcy Act, MCPHILLiPS ,

1890, says entitles him to rank as a creditor within the meaning of section

	

J.A .

4 of the principal Act . It is-enough for the purposes of this appeal t o
say that that order has not been impeached and that on that ground alone
the objection fails, because we could not go behind the order . "

Here we have the chattel mortgage registered—to all appear-
ances duly registered—supported by an order of a local judg e
of the Supreme Court, and upon the register of mortgages a s
well in the office of the registrar of joint-stock companies, an d
even were the registration and the register of mortgages in error ,
so long as the registration is existent and supported by the orde r
of the local judge of the Supreme Court unreversed, the Roya l
Trust Company, the appellant, remains a secured creditor .

In Whiteman v. Sadler (1910), A.C. 514 ; 79 L.J., K.B.
1050, the head-note in the Law Journal report, in part, read s
as follows :
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"A bill of sale taken in the registered name of a money-lender is not
APPEAL void although the name was improperly registered . So long as the name

1918

		

remains on the register, contracts in that name are not to be held void or
the money-lender's action in making such contracts punishable by fine o r

Dec . 16 . imprisonment . Decision of the Court of Appeal (ante, p . 786 ; (1910), 1
K .B . 868) on this ground reversed . "

ROYAL
TRUST Co.

	

In my opinion, the appeal should be allowed and the certifi -
v.

	

carte of the district registrar, wherein he found that the Roya lLIQUIDATOR
TOFAUSTIN rust . Company, the appellant, was a secured creditor for it s

HOTEL Co. claim by virtue of the chattel mortgage, should stand . In the
result, the order made by the learned Chief Justice of British
Columbia under appeal should be set aside .

EBERTS, J.A. would dismiss the appeal .

Appeal dismissed, Martin and McPhillips, M.A.

dissenting .

Solicitors for appellant : Davis & Company.
Solicitor for respondent : W. J. Baird .

DONALD v. JUKES .

Guarantee—Assignment of—Debt overdue at time of assignment—lcotice- -
Laws Declaratory Act, R .S .B .C. 1911, Cap . 133, Sec . 2, Subsec . (25) .

Executors and administrators—Administratrix sole beneficiary—Credito r

of estate debtor to administratrix personally—Set-off—Solvency of
estate—R.S .B .C . 1911, Cap. 4, Sec . 99 .

In the case of an assignment of the rights under a guarantee to pa y
another's debt in the event of the primary debtor not paying the deb t
within a specified time, if the assignment is made after the debt i s
overdue, it is not necessary to notify the primary debtor of the assign-
ment in order that the assignee may sue the guarantor as th e
guarantor has become a "debtor" within the meaning of section 2(25 )
of the Laws Declaratory Act .

The plaintiff who held an assignment of a debt from J . and of the right s
under a guarantee by the defendant for the payment thereof, wa s
administratrix of the estate of D . (her deceased husband) . The
defendant claimed the right of set-off against the plaintiff the su m

ERERTS, J.A .

MACDONALD,
J.

191 8

Dec . 31 .

DONAL D
V .

JUKES



JUKES
capacity is an appointee of the Court and there should be judgment
directing her to file and pass her accounts as administratrix with the

registrar within two months spewing outstanding liabilities an d

estimated value of the estate. She is entitled to judgment for the
amount of her claim but all proceedings under the judgment are staye d
pending the taking of and reporting upon the administration account s
and subsequent order as to set-off or otherwise .

ACTIO\ brought by the assignee of the rights under an
instrument containing a covenant by the defendant guarantee-
ing payment of the debt of another in the event of its not being Statement

paid by the debtor on a certain date. The facts are set out
fully in the reasons for judgment . Tried by MACDONALD, J.
at Vancouver on the 22nd of November, 1918 .

J. K. Macrae, for plaintiff .
Wilson, K.C., for defendant .

31st December, 1918 .

MACDONALD, J . : By an indenture, dated the 11th of August ,
1914, defendant covenanted with one Geoffrey Lloyd Edwards ,
as trustee of the real estate of James Charlton Donald, deceased ,
that he would, in the event of Arthur Ewart Jukes failing, on
the 11th of August, 1915, to pay $1,526.71, advanced by
Edwards to Arthur Ewart Jukes, pay such sum, together with
interest at the rate of ten per cent. per annum. Default in
payment occurred, and, on the 10th of February, 1916, Judgment

Edwards assigned to the plaintiff the said indenture and the
moneys thereby secured, together with all rights, benefits an d
covenants therein contained . Plaintiff seeks to avail hersel f
of this assignment and hold the defendant liable upon hi s
guaranty. It was contended that, while notice of the assign-
ment had been gi\ en to the defendant, that this would not suf-
fice to enable the plaintiff to bring this action, unless expres s
notice had also been given to Arthur Ewart Jukes as primar y
debtor. Subsection (25) of section 2 of the Laws Declarator y

24
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due upon a covenant in a mortgage given by D. which had been assigned MACDONALD ,

by the mortgagee to J . If solvent the plaintiff became the sole

	

J.

beneficiary of the estate after the payment of debts . At the time

	

191 8
administration was granted there appeared to be a large surplus bu t

four years later the solvency of the estate was questionable. No Dec. 31 .

declaration as to the solvency of the estate was filed under section 9 9
of the Administration Act .

	

DONAL D

Held, that the plaintiff, while a party to the action in her personal

	

ti '
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MacroxnLD, Act does away with the necessity of adding an assignor as a
J .

party, where express notice in writing of any absolute assign -
191B ment of a debt, or any other legal chose in action, has been

Dec. 31. given "to the debtor, trustee, or other person from whom th e

Dosnrn assignor would have been entitled to receive or claim such deb t
v

	

or chose in action ." I think that, at the time, when the assign -
JUKES

rnent was made, the defendant had become liable upon his
covenant and he was thus a "debtor" from whom the assigno r
could demand and receive payment and, in order to sue th e
defendant, it was not essential that the primary debtor shoul d
also receive notice of the assignment . Defendant is thus, in
my opinion, liable, unless equities exist of which he can tak e
the benefit and which afford him a good defence. Plaintiff
sought to strengthen her position in the action by contending ,
that she really advanced the moneys herself, and not Edwards ,
as trustee. This was, with a view of chewing that the indebted-
ness was personal and had no connection with the estate of her
deceased husband . Such a conclusion would be contrary to th e
terms of the agreement under which it is sought to render th e
defendant liable . There is no suggestion that such a fact wa s
brought to the attention of the defendant or his principal .
Defendant is entitled to avail himself of any legal or equitabl e
defence that could be raised by the primary debtor, if it wer e
sought to hold him liable for the indebtedness, so that mutua l

Judgment mistake, even if applicable, would not likely have been success-
ful, as a ground for reforming the document. Further, the
agreement is in accordance with the correspondence relating t o
its preparation and execution . It would also appear, from the
accounts of the defendant, filed as administratrix, that, prior t o
the agreement being entered into, $7,606 .85 was disbursed on
behalf of the estate in connection with property which
included the lots referred to therein . This may be capable o f
explanation, but none was proffered . The recitals in the pre -
amble to the assignment can, by themselves, in no way affec t
the defendant . I would have no difficulty, on this point, i n
deciding that the assignment only vested in the plaintiff, what -
ever rights were possessed by Edwards, as trustee, and did no t
give her any status, as having personally loaned the money ,
were it not that a portion of her examination for diseov



XXVI.] BRITISH COLUMBIA REPORTS .

	

371

filed by the defendant, which rather supported such position . MACDONALO,
J .

However, during the taking of evidence, and afterwards durin
g the argument, an opportunity was afforded counsel for the

	

191 8

plaintiff to amend the statement of claim, asking for reforma- Dec. 31 .

tion of the agreement, but he did not deem it advisable to take DONALD

the benefit of such privilege. I think, that without amend-

	

v.

ment of the pleadings, and a clear issue being presented for
JUKE S

consideration, that I would not be entitled to interfere with the
plain reading of the agreement .

Whether the plaintiff is entitled to succeed on the basis, tha t
she personally loaned the money, or only through whatever
rights she possessed, under the assignment from Edwards, it i s
contended that the defendant may set off against the plaintiff,
the amount due upon the covenant in a mortgage, dated th e
17th of March, 1913, given by Donald, deceased, to the Pacifi c
Mainland Mortgage Investment Co ., Ltd., for $11,500. This
mortgage became due, with interest, on the 11th of March ,
1914. It was duly assigned on the 20th of September, 1918 ,
by the Company to Arthur Ewart Jukes. In her application
for letters of administration with the will annexed, plaintiff
recognized this mortgage, as being a contingent liability of th e
estate, and it is still wholly unpaid . There was no evidence to
chew, whether the real estate, covered by such mortgage, wa s
good security for the indebtedness. Neither was there any
information afforded, as to the nature of the trusteeship, held judgment

by Edwards, nor the powers he possessed . He was an employee
of the London & British North America Company, Ltd., which
had been appointed trustee and executor under the will of the
late J . C. Donald . It transpired that, it could not exercise the
powers, intended to be created by the will, so Mr. Edwards was
placed in some position with respect to the Donald estate . His
duties were not disclosed, but there is evidence, that he did not
deem it necessary to give a close scrutiny to the accounts, a s
they were in the charge of some fellow-employee. ft is evi-
dent, that there were divers interests to be considered in connec-
tion with the real estate. Doubtless, after the collapse of the
boom in this Province, such property required careful atten-
tion in order to obtain satisfactory results . Under Order
XVIII ., r . 5,
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MACDONALD, "Claims by or against an executor or administrator as such may b e
J.

	

joined with claims by or against him personally, provided the last-men -

1918

		

tioned claims are alleged to arise with reference to the estate in respect o f
which the plaintiff or defendant sues or is sued as executor or admin-

Dec. 31.

	

istrator."

DONALD

	

This claim, under the covenant in the mortgage, arises i n

JUv.
connection with an estate, of which the plaintiff was adminis-
tratrix, and which she was required to properly administer .
The rights, which Edwards possessed, had also become veste d
in the plaintiff, and she was, at the same time, clothed with he r
responsibility as administratrix . If the Donald estate be sol-
vent, then, she became a beneficiary after payment of the debts .
Considering the large amount of money that came into her
hands, and the apparent surplus shewn at the time when sh e
was appointed administratrix, it is fair to presume that the
debts of her husband would, within a reasonable time, have
been satisfied . Difficulties, however, may have arisen to pre-
vent such a determination. The duty of an administratrix ,
generally and particularly as to next of kin, is outlined by
Kekewich, J . in In re Jones. Christmas v . Jones (1897), 2

Ch. 190 at p. 203 :
"The administrator is not a trustee for them [next of kin] in the stric t

sense, but he has a duty towards them, namely, to pay the debts, clea r
the estate and hand over to the next of kin each his aliquot share of th e
estate . In other words, he is in the position of bailiff for them of thei r
shares in the estate, and, when once ascertained, their claim against hi m
is a legal claim, and he holds for the next of kin the amount of the claim .
Therefore, if one of the next of kin owes the administrator money, an d
that next of kin sues him for the money he owes as administrator, the
administrator can set off the debt owing to himself against the money
coming to the next of kin, and can hold that money for the debt owing
to him . "

If this be the position, that one of the next of kin is entitle d
to assume, surely a creditor, who has prior consideration, shoul d
be at least on an equal basis. The ground is taken, however ,
that whatever rights the defendant, or his principal, might have ,
under the mortgage, they can only be considered in administra-
tion proceedings and not in this action . In other words, that,
as the plaintiff has not, as administratrix, admitted that the
mortgage indebtedness is not only due, but payable from th e
estate, therefore, it cannot be the subject of set-off .

It is contended by defendant, that the position of the estat e

Judgment
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is such, and plaintiff has so dealt with it, as to render he r
liable. When plaintiff applied for administration of her hus-
band's estate, on the 7th of April, she fixed the value of the
real estate at $112,670 and the personal estate at $44,172 .18 ,
making the total assets of the estate at $156,842 .18 . She
properly did not include in this amount, the sum of $35,000 of
life insurance payable directly to herself . She estimated the
direct and contingent liabilities at $76,675.30, thus leaving an
apparent surplus of $80,166.88 . She stated, that the propert y
of the deceased would pass to her alone, under the will, so she
is the beneficiary of whatever surplus there may be in the estate ,
after payment of creditors . Over four years have elapsed since
the plaintiff was granted administration and, under ordinar y
circumstances, all the creditors would have been satisfied in th e
meantime. It is asserted, probably upon sufficient grounds ,
that the real estate could not have been realized upon durin g
this period, except at a great sacrifice. Whether this cours e
would have wiped out the apparent surplus, it is impossible fo r
me to determine . The delay may have enured to the benefi t
of the creditors or may eventually preserve a portion of th e
surplus of the estate to the plaintiff as sole beneficiary. If the
latter result occurred, then, there should be no reason why th e
plaintiff should not, to the extent of the claim herein, reduce th e
amount of the mortgage indebtedness against the estate . If
the estate be solvent, she alone is interested in having the debts
paid off, so that the balance may be ascertained and become her
absolute property. If the plaintiff be thus treated, in her posi-
tion as administratrix, no difficulty arises through the assign-
ment by the Mortgage Company to Arthur Ewart Jukes, havin g
taken place subsequently to the notice of the assignment fro m
Edwards to defendant, as the set-off is aimed directly against
the plaintiff and not against her assignor. The question then
arises, as to whether the estate was really solvent or not . If it
be insolvent, then the statutory provisions should be applied
and defendant might eventually only be entitled to set off a
portion of the mortgage debt, after deducting the value of th e
real estate covered by the mortgage .

It is then submitted, that the plaintiff has so mixed her ow n
moneys with those of the estate, as to render her liable to pay
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the mortgage indebtedness, without any reduction through insol-
vency of the estate . I do not think I have sufficient facts befor e
me to determine this point .

Then again, speaking in a general way, it seems to me that ,
in view of the fact that the plaintiff is the beneficiary of he r
husband's estate, it may make little or no difference, in the fina l
outcome, whether she recovers the money secured by the agree-
ment, either in her own right, through having personally loane d
the money, or as assignee from Edwards, or as administratri x
of her husband's estate. The ascertainment of the rights of
the parties might be different, but the ultimate result would b e
the same . It would depend upon the solvency or otherwise o f
the estate . The pleadings may not clearly set forth this posi-
tion, but I think the facts disclosed warrant me, up to the las t
moment, in allowing the defendant to avail himself of any legal
or equitable defence that he may possess. I am required to
take judicial notice of all equitable duties and liabilities appear-
ing, even incidentally, in the course of a trial . If the estate be
solvent, then, it would seem to be inequitable, that the defend-
ant should be required to immediately make payment in full ,
under his guaranty, and be delayed for some time, in th e
recovery of an adequate amount of the mortgage, which hi s
principal might, and should, assign to recoup him for his outlay .
Why should the accounts not be speedily adjusted and a prope r
set-off obtained? Considering the time that has elapsed since
administration was undertaken, and the fact that plaintiff ha s
not availed herself of the provisions of section 99 of the Admin-
istration Act by filing a declaration as to the insolvency of th e
estate, I think I have a right to assume as against her that suc h
estate is solvent. Acting on this assumption, it seems to me, o n
the same principles as were invoked by Sir George Jessel, M .R . ,
in Taylor v . Taylor (1875), L.R. 20 Eq. 155 at p . 160, that ,
even though it would involve the taking of the accounts of th e
administratrix, still the defendant is entitled to have furthe r
inquiry to determine whether the set-off claimed should b e
allowed . Such a procedure is not sought nor outlined by th e
pleadings. Should I, on that account, be precluded from givin g
necessary directions, in order that the final judgment shoul d
not be "contrary to the very right and justice of the case? "
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I am referred to authorities as being at variance with a con-
elusion, that such a right of set-off exists, or that such a cours e
should be pursued . In Newell v. National Provincial Bank of

England (1876), 1 C.P.D . 496, it was held that the defendants
could not, against an action by an administrator, avail them -
selves of a defence either by way of set-off or counterclaim, o f
a debt due to them from an intestate, which did not become du e
until after the intestate 's death. This followed the authority
of Pees v. Watts (1855), 11 Ex . 410 ; 25 L.J., Ex. 30 . Archi-
bald, J ., at pp. 503-4, applied the latter case as follows :

"As the claim in respect of the £1,000 promissory note did not matur e
in the lifetime of the maker (the intestate), it cannot be set off against a
debt due to the deceased in his lifetime : both debts must be due in th e
same right . . . . It comes, therefore, to this : the defence is not avail -
able as a set-off ; and, if relied on as a counterclaim, we are bound to
restrain the defendants from taking any further proceedings in the action .
The plaintiff will consequently be entitled to judgment and execution .
. . . . Defendants will be at liberty to prove in the administration suit
for the amount due to them for principal and interest on the promissor y
note . "

Unless this authority be distinguishable, on the facts, fro m
the present case, I would, of course, follow it . Here, however ,
the difference is, that it may be contended that the plaintiff' s
claim arose after the death of deceased and is due under th e
same right, as that asserted against her by the defendant ,
through his principal . The Donald estate advanced to A . E .
Jukes an amount of money, and a sum that it is submitted will
set off, and even overtop this loan, and of which the defendan t
can avail himself, may be payable by such estate to A . E. Jukes ,
so that the case of Rees v. Watts, supra, is not in point .

In Macdonald v. Carington (1878), 4 C .P.D . 28, Denman,
J., at p . 36, while entertaining an opinion that the defendan t
was not at liberty to join a claim against the plaintiff as execu-
trix with a claim against the plaintiff in her personal character ,
expressed himself as follows :

"I must also say that even supposing I am wrong, and that in certai n
cases it would be possible to join a counterclaim against the plaintiff per-
sonally with a counterclaim against him in an executorial capacity, w e
ought to jealously guard against its being done in such a way as t o
embarrass and inconvenience the fair trial of the action ; and it appears
to me that such joinder would be inconvenient and undesirable in th e
interests of the respective parties in this particular case . Independentl y
() a question suggested by my Brother Lindley as to the existence of
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COURT OF deficiency of assets, I think that a counterclaim drawn so as to be embar -
APPEAL rassing ought not to stand in such form ."

1918 Lindley, J ., at p . 37, refers to the threefold description o f
the defence. There being two claims against the plaintiff i n
her individual character and a third against her
"as representing the estate of the person who entered into a covenant fo r
the option to purchase . "

He was of the opinion, that such claims should not be mixed
together and that it would be inconvenient, adding that,
"the claim is by the plaintiff in her individual capacity, and the counter -
claim is against her in both her individual capacity and her executorial
capacity. In this view it is obvious that, assuming the latter cause of
action lies, it is not directly or indirectly a defence to her claim . If she
happened to be sole legatee, and there were no debts, it might possibl y
be a defence ; but as it stands it is none, and, therefore, were it allowed,
and she succeeded in the action, there would be a judgment in her favou r
on her cause of action and, perhaps, a judgment against her in a totall y
different capacity, which would require to be worked out in a different way . "

While this case supports the plaintiff's contention to a cer-
tain extent, still it is not a clear authority in her favour . It
is based upon the inconvenience that may result through the
joinder of such causes of action . At the same time it rathe r
admits, than denies, the right of a party to set off claims agains t
a plaintiff in both an individual and executorial capacity, wher e
such plaintiff is sole beneficiary .

Jones v. Mossop (1844), 3 Hare 568, on the contrary, seems ,
at first sight, to support the defendant's position . The facts
are sufficiently similar to those here present, to enable the cas e
to be of some assistance in arriving at a conclusion. While
the debts, there proposed to be set off against each other, were
originally due in different rights, still, this difficulty was over -
come, through the right to recover under the bond in question ,
and the benefits accruing therefrom, having both become veste d
in the administrator . He was not only entitled to take proceed-
ings to recover, but was also, as a next of kin, entitled to receiv e
payment of the bond. There would not, under such -circum-
stances, by allowing the set-off, be any violation of the principl e
that "one man's money shall not be applied to pay another
man's debt." In Halsbury's Laws of England, Vol . 14, p .
329, however, the deduction to be drawn from this case i s
referred to as follows :
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"This equitable exception is not, however, to be extended to a case i n

which administration accounts require to be taken in order to shew that

the representative is the beneficial owner of the debt . "

Ex parte Morier. In re Willis, Percival & Co . (1879), 12
Ch. D. 491, is the authority for this proposition . Does this
case so affect the defendant's position, as to destroy any assist-
ance he might otherwise obtain, from the decision in Jones v.

Mossop? I think it is distinguishable . James, L.J., at p .
496, refers to the good luck of the plaintiff in Jones v. Mossop

in obtaining an equitable set-off . He bases this result upon the
fact that, legally and equitably, the absolute property in the
bond had become vested in the defendant. It would appear
that the turning point, and the reason why the Ex parte Morier

ease did not follow the previous decision in Bailey v. Finch

(1871), L.R . 7 Q.B . 34 was, that the money in question in th e
bank, was to the joint credit of two executors, one of whom wa s
not before the Court, though making admissions . Then, there
was no evidence to prove, that the amount was a net residue of
the estate, due to one of such executors, so it could not be
brought within the ordinary principle "of a debt due from a
man and a debt due to the trustee of that man . . ." It
required that "the net balance (due to the son as residuar y
legatee) must be ascertained, so as to make it a trust fund."
Cotton, L.J., after mentioning, that the Court should not ,
unless it could find that there is some rule or principle enablin g
it to do so, allow a set-off, also refers to the fact, that the bank
accounts were not all in the same name, and thus the sam e
rights could not be dealt with by way of set-off. He then dis-
cusses and explains Bailey v. Finch, supra, and emphasizes th e
position more clearly, along the lines I have indicated . Brett,
L.J., in language that James, L .J. terms "a code," expressed
himself as follows :

"My view is this, that, the account standing in the names of the brothe r

and sister, the case could not have been brought within the rules of equit-

able set-off or mutual credit, unless the brother was so much the person

solely beneficially interested that a Court of Equity, without any term s

or any further inquiry, would have obliged the sister to transfer th e

account into her brother's name alone . "

Thus, I think I am justified in expressing an opinion, that
the result of the decision in this case is only, that the set-off will
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not be allowed, where a taking of accounts is necessary betwee n
persons, not parties to the litigation, in order to shew that the
representative of a deceased person is the beneficial owner of a
certain fund.

Under these circumstances, how can I follow the principle
enunciated in Peterlcirz v . MacFarlane et al . (1878), 4 A.R. 2 5
at p. 44 : To do justice in the particular case where there i s
discretion, is above all other considerations ? Any necessary
amendment, consistent with the evidence, should not prejudice
the plaintiff and is allowed . I think the decree in Taylor v .

Taylor, supra, might to a certain extent be adopted . A. E.
Jukes, as a creditor, might apply by way of originating sum-
mons for the taking of the administration accounts, but ther e
should be no necessity for this separate proceeding . Plaintiff ,
while a party to this action in her personal capacity, is a n
appointee of the Court. There will be judgment directing
plaintiff to file and pass her accounts as administratrix with th e
registrar within two months . She should shew not only the
outstanding liabilities of the estate, but also give particulars o f
the assets and her estimated value of same. She is entitled t o
judgment for the sum of $1,930 .34 and interest from the 7t h
of October, 1918, but all proceedings under such judgment ar e
stayed pending the taking of, and report upon, the administra-
tion accounts and subsequent order as to set-off or otherwise .
The order for judgment should contain provisions, giving
liberty to apply and other matters. _Meantime all costs ar e
reserved .

Order accordingly .
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BARRON v . KELLI: ET AL . MORRISON, J.
(At Chambers )

Practice—Judgment of Supreme Court—Costs—Execution—Stay—Jurisdic-

tion—Set-off.
191 8

Sept . 30 .

The plaintiff's action for rescission of an agreement for the sale of land
and damages for deceit was dismissed on the trial and in the Court o f
Appeal . The Supreme Court of Canada allowed the appeal as to
damages and ordered a reference as to the amount to the Master i n
British Columbia, and that there be a set-off between the said damage s
as found by the Master and the moneys payable on the agreement fo r
sale . It was further ordered that the defendants pay the costs of th e
appeal and of the two Courts below . On application for stay of
execution pending the reference :

Held, that as the plaintiff is entitled to her costs unconditionally under
the judgment, the application for stay must be refused .

APPLICATION by defendants for stay of execution, heard b y
MoRnzsox, J . at Chambers in Vancouver on the 30th of Sep-
tember, 1918. Plaintiff's husband (now deceased) brought
action against the defendants for rescission of an agreement for
sale of land and damages for deceit. On the trial the action
was dismissed . An appeal to the Court of Appeal was dismisse d
and on further appeal the Supreme Court of Canada reverse d
the decision of the Court of Appeal . The judgment of th e
Supreme Court of Canada reads as follows :

"1. That the plaintiff's claim for rescission of the agreement for sal e
and the return of the amount paid thereunder referred to in the statemen t
of claim. be dismissed ."

"2. That the plaintiff is entitled to recover damages as in an action fo r
deceit from the defendants with respect to the matters alleged in the state-
ment of claim and that it be referred to the Master of the Supreme Cour t
of British Columbia to enquire and report as to the amount of the sai d
damages . "

"3. That there be a set-off between the said damages so found by th e
Master and the moneys payable by the plaintiff to the defendant under
the said agreement for sale and that the balance found due by the sai d
Master, whether to the plaintiff or the defendant, be paid forthwith after
confirmation of the said Master's report .

"4. That the costs of the said reference and the further directions be
reserved.

"And this Court did further order and adjudge that the said responden t
should and do pay to the said appellant the costs incurred by the said
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MORRISON, J . appellant • as well in the Court of Appeal for the Province of British Col -
(At Chambers) umbia and at the trial before the Honourable Mr . Justice CLEMENT, as in

1918

	

this Court . "

F. R. Anderson, for the application : There should be a stay
of execution until the reference before the registrar has bee n
held. Plaintiff's financial standing is such that if it wer e
found on the reference that there be money due the defendant s
if stay of execution be not granted, they probably would not b e
able to recover. The costs should be set off, and should there -
fore abide the result of the reference .

Reid, K.C., contra : The plaintiff had an unconditional orde r
of the Supreme Court of Canada for costs and should not be
deprived of her right to execution. A judge of the Suprem e
Court has no jurisdiction to stay : see Merchants Bank v . Hous-

ton and Ward (1902), 9 B.C. 158 .

MoRRIsoN, J . : The plaintiff being entitled to her cost s
unconditionally, pursuant to the judgment of the Suprem e
Court of Canada, stay of execution pending the outcome of th e
reference as to damages is refused : see Merchants Bank v .

Houston and Ward (1902), 9 B.C . 158 .

Application refused.

ENDERSB1- v. THE CONSOLIDATED _MINING &
SMELTING CO. OF CANADA, LIMITED .

191 8

Oct . 3 .
Practice—Costs—Taxation—Witness fees—Witnesses present but no t

called—Rule 1002 (29) .

ENDERSBY
The Court will not review the allowance of a witness's expenses on th ev.

CONSOLI-

	

ground that they were incurred through over-caution or mistake unde r
DATED

	

marginal rule 1002(29) if on proper consideration they have bee n
MINING N G

SMELTING

	

allowed by the taxing officer .
Oliver v. Robins (1894), 64 L .J ., Ch . 203 followed .

Statement APPLICATION by defendant to review the taxation o f
plaintiff ' s costs . The plaintiff brought an action against the
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defendant for damages by reason of the fumes from its smelter blox$ISON, J .
(At Chambers )

ruining his crops. The plaintiff succeeded on the trial with a

	

—
jury. On the trial the plaintiff subpoenaed 19 witnesses to give

	

191 8

evidence as to damages . After hearing 13 witnesses the trial oet .3 .

judge questioned counsel as to the necessity of calling any more ENDEESB I

witnesses on this aspect of the case, whereupon counsel did not
CoNSOLI-

call the remaining six witnesses, who were in attendance . Upon DATED

taxation,

	

sbI Lthe taxingg officer allowed the fees to the six witnesses SMELTI\GT AvD

in attendance who were not called . Heard by MoRRIsoN, J.

	

Co .

at Chambers in Vancouver on the 3rd of October, 1918 .

Armour, for the application : The plaintiff had been over-
cautious in subpoenaing so many witnesses on the one issue as to
damages under r . 1002 (29) . The taxing officer should not
allow the costs of the six witnesses not called .

D . Donaghy, contra : It is in the sole discretion of the taxing
officer whether fees of said witnesses should be allowed : see
Widdifield on Costs, 2nd Ed ., 237 and cases there cited.

MoRRIsoN, J. : The Court will not review the allowance o f
a witness's expenses on the ground that they were incurre d
through over-caution or mistake, under Order LXV, rule 27 ,
sub-rule (29), if on proper consideration they have been
allowed by the taxing officer . . . . The final decision lies with
the taxing officer" : see Oliver v. Robins (1894), 64 L.J., Ch .
203. The test is whether the witnesses were "necessary, "
at the time they were subpcend, and not whether they were
"necessary " having regard to ultimate event that is at the trial :
Bartlett v. Higgins (1901), 2 K.B. 230. This is so particu-
larly where there is a jury. Taxation upheld.

Application refused.

Argument

Judgmei
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GI A\ N I\ I v . COOPER.

Practice—County Court—Jurisdiction—Question first raised on appeal —

Power to transfer to Supreme Court—Costs—R .S .B .C. 1911, Cap . 53,

Secs . 40 (2), (10), and 72—County Court Rules, Order IV., r . 13 .

In the case of an appeal from the County Court, if it appears ther e
was no jurisdiction in the Court below to hear the case and that i t
should have been transferred to the Supreme Court under Order IV. ,
r . 13, of the County Court Rules, the Court of Appeal will not dismis s
the appeal, but will make the order that should have been made below.

As the appellant did not raise the question of jurisdiction in the Cour t
below, no order was made as to the costs of the appeal .

APPEAL from the decision of RUGGLES, Co. J., of the 16th
of April, 1918, in an action for rescission of an agreement fo r
the sale of land . The defendant, who owned certain farm
lands consisting of 11 : acres, that he held at a valuation of
$4,500, sold same to the plaintiff, and in consideration therefo r
accepted a deed for a lot in Vancouver, $500 in cash, and a
mortgage for $300 on the lands sold . The plaintiff claime d
that the defendant and his agent had represented that 45 acres
of this land was cleared and ready for cultivation and that i t
was first-class agricultural land . The ground for rescissio n
was fraudulent misrepresentation in that only a very smal l
portion of the lands was cleared and the soil unfit for agricul-
turaI purposes . The trial judge gave judgment for rescission ,
for cancellation of the mortgage, and for the recovery by th e
plaintiff of $547 from the defendant . The defendant appealed .

The appeal was argued at Victoria on the 10th of June, 1918 ,
before MACDONALD, C .J .A., ~IAit'rIN, GALr.rnER. \ CPiIrL7,rr s
and EBERTS, JJ .A.

I . IL ~5eazl,Tei . K.C . . for appellant : The learned ("ount;v
Court judge ordered rescission of a sale of land valued at $4,500
and for payment by the defendant to the plaintiff of the slim of
$547. This is, I contend, beyond the jurisdiction of the Court :
see Comity Courts Art . Sec. ~40, Snbsecs . (4) and (12) ; (Iran-
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gel; v. Brydon-Jack (1918), 25 B.C. 531 ; Parsons Produce

Co. v. Given (1896), 5 B.C . 58 ; B.C. Board of Trade v. Tup-

per & Peters (1901), 8 B.C. 291 ; Sunderland v. Glover

(1915), 1 K.B . 393 . Objection to the jurisdiction was not
raised in the Court below.

Kappele, for respondent : The Court has discretion to refus e
this order : see Prangnell v. Prangnell (1893), 62 L.J., Q.B.
346 . In any case, the Court may transfer the proceedings t o
the High Court : see Sunderland v . Glover (1915), 1 K.B . 393 .

As the point was not raised in the Court below, they should pay
the costs .

Car. adv. volt .

5th November, 1918 .

MACDONALD, C .J.A . : At the close of the argument we decided
that the amount involved in the action was beyond the equitabl e
jurisdiction of the County Court, but reserved the question as
to whether or not we should order the transfer of the action t o
the Supreme Court . We also reserved the question of costs .
By County Court Order IV ., r . 13, the trial judge is given
power to transfer to the Supreme Court a cause when the sub-
ject-matter of the action is beyond the jurisdiction of his Court .
The order, therefore, which should have been made below wa s
not made .

Two courses are open to us—to dismiss the action, or to MACDONALD,

C .J .A .
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order its transfer to the Supreme Court for trial . I think the
latter course should be adopted . The saving of expense to
Iitigants should be effectuated whenever the circumstances wil l
admit of it. This is a case which, in my opinion, not onl y
admits of it, but demands it. The fact that objection to the
jurisdiction of the Court below was not taken before the learned
trial judge affects only the question of costs. As to the costs ,
I would give none in this Court . The appellant was to blame
for not raising the question of jurisdiction on the first oppor-
tunity. Had it been raised below, this appeal would, I am
sure, have been avoided .

As to the costs of the action, they should abide the result o f
the trial, or any disposition thereof which shall be made at o r
after the trial .
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MARTIN, J .A . : At the hearing we decided that the objection
taken before us, though not below, that the County Court ha d
no jurisdiction to entertain this action, for cancellation of a n
agreement for sale, should prevail (under section 40 (4) of th e
County Courts Act, Cap . 53, R.S.B.C. 1911), because the
value of the land admittedly exceeded the limit of $2,500, bu t
we reserved the question of the transfer of the action unde r
section 72, which provides that "if during the progress of an y
action, cause or matter it shall be made to appear to the judg e
that the subject-matter exceeds in amount the limit of the juris-
diction of the County Court, he shall direct the said action,
cause, or matter to be transferred to the Supreme Court."

The expression "If it shall be made to appear to the judge"
is a peculiar one, and it is difficult to know what it reall y
means. If it is to be taken as meaning that the judge 's atten-
tion must be actually drawn to the fact that there is an excess
in value which ousts his jurisdiction, then that condition prece-
dent to the transfer has not been satisfied here . But if it is to
be read as synonymous with "if it appears to the judge," or "i f
it appears" (which is the same thing, because it is "'to the
judge" as the controlling power that sooner or later the "appear-
ance" must be manifested, whether he is mentioned or not) ,
which is the usual expression respecting developments durin g
a trial, the difficulty is overcome . In my opinion, we are justi-
fied in giving the words the usual and more apt meaning, which ,
as applied to the case at bar, means that during the trial certain
important facts were put in evidence that in a legal sense made
it appear upon the record that the jurisdiction was bein g
exceeded, and, therefore, the fact of the lack of jurisdiction
did "during the progress of the action . . . . appear," even
though, strangely enough, I may say with respect, it escape d
the attention of judge and counsel, in view of the reported case s
of Parsons' Produce Co . v. Given (1896), 5 B .C. 58 ; and B.C .

Board of Trade v . Tupper & Peters (1901), 8 B .C. 291. The
case of Sunderland v . Glover (1915), 1 A.B. 393 ; 84 L.J . ,
K.B. 266, shews what the duty of the County judge is wher e
his attention is challenged to the question of jurisdiction, and
if there were any doubt about that fact, this case would have t o
go back to him to decide it, but as it is admitted that the juris -
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diction was lacking, as now "appears," and did in fact appea r
below, there is no obstacle in the way of our now making th e
order for transfer to the Supreme Court which he should hav e
made.

As to the costs of this appeal, the appellant succeeds on a
point not taken below and, therefore, he is not entitled to them ,
according to the settled practice of this Court, and so neither
party should have an order in his favour for costs . The costs
of the abortive trial should abide the result of the second trial .

GALLIHER, J .A. : At the hearing before us we held that th e
learned trial judge had no jurisdiction to hear the case when i t
appeared in evidence that the subject-matter of the action
exceeded the limit in point of amount to which the jurisdictio n
of the Court was limited, but reserved the question as t o
whether we should order that the cause be transferred to th e
Supreme Court . On consideration, I think we should make th e
order which the County Court judge should have made, an d
which he had jurisdiction to make under Order IV ., r. 13 of
the County Court Rules. The order, therefore, will go . As
the point was not raised until the case was set down for hearin g
on appeal, I would allow no costs of appeal .

McPnILLIPS, J .A . : I am in entire agreement with the rea-
sons for judgment of my brother MARTIN herein. I would also
allow the appeal .

EBERTS, J .A. : I agree .

	

EBERTS, J .A.

Action transferred to Supreme Court .

Solicitors for appellant : Senkler° & Van Horne.

Solicitor for respondent : A. J. Kappele .

OOUBT OF
APPEAL

iais
Nov . 5 .

GIANNINI

V .
COOPE R

OALLIHEB,
J .A .

MCPHILLIPS ,

J .A.

25
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MORRISON, J .
(At Chambers) de SCHELKING v . ZURBRICK.

1918

	

Practice—Security for costs—Foreigner—Action by—Temporary residence
—Rule 981a.

Oct. 17 .

DE

	

When the Court is satisfied that a plaintiff, who is a temporary resident ,
SCHELKING

	

will be present at the trial, an application for security for costs unde r
v.

	

marginal rule 981a will be refused.
ZURBRICK Michiels v . The Empire Palace Limited (1892), 66 L.T . 132 followed .

APPLICATION by defendant for security for costs on th e
ground that the plaintiff is only temporarily resident withi n
the jurisdiction. The plaintiff, who is a Russian, was doing
diplomatic work for the Russian Government and was sent t o
Japan and subsequently to the United States . On his way to

Statement the United States via Vancouver, the United States immigra-
tion authorities stopped him. Owing to certain correspondence
which arose from this, the plaintiff brought action against th e
defendant, a United States immigration officer, for libel .
Heard by MoRRIsoN, J. at Chambers in Vancouver on the 17t h
of October, 1918 .

L. J. Ladner, for the application : The plaintiff 's material
must chew that he intends to reside permanently or for the dura-
tion of the trial . He might at any time return to Russia or
France, where he has a residence .

McPhillips, K.C., contra : The material submitted come s
Argument directly under the case of Michiels v . The Empire Palace Lim-

ited (1892), 66 L .T. 132, where security was refused . The
plaintiff had brought an action for libel against defendant, and
the sole object was to have said action tried as soon and a s
speedily as possible, so as to clear certain allegations mad e
against plaintiff's character. The plaintiff cannot return to
Russia as he is not a Bolshiviki, and said Government would b e
liable to kill him and his family .

MoRRrsow, J. : The material satisfies me that the plaintiff
will be present at the trial . I should therefore follow the case

Judgment of Michiels v. The Empire Palace Limited (1892), 66 L .T.
132 . Application for security refused .

-1 ppli.catian refused.
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YAMASHITA v. HUDSON BAY INSURANCE CO.

Practice—Discovery—Corporation—One o fficer examined—Subsequen t
application to examine "agent"—Scope of term "agent"—Margina l
rule 370c(2) .

An agent of a company is included in the words "officer or servant" i n
marginal rule 370c (2), and may, on application, be examined for
discovery.

APPLICATION to examine for discovery an agent of th e
defendant Company under marginal rule 370c(2) . The
plaintiff issued a writ against the defendant Company on a n
insurance policy and examined an officer of said Company fo r
discovery, but the examination disclosed that he knew nothing
of the transaction, the policy having been written by an agen t
who is now sought to be examined . Heard by MORRISON, J. a t
Chambers in Vancouver on the 29th of October, 1918 .

Saunders, for the application, referred to Dawson v. London

Street R.W. Co. (1898), 18 Pr. 223 ; Hartnett v . Canada

Mutual Aid Association (1888), 12 Pr. 401 .
Armour, contra : An agent does not come under the above

rule. An agent is neither an officer nor a servant.

MORRISON, J . : This is an application for leave to examine
the local agent of the Hudson Bay Insurance Co ., who wrote up
the policy in question, by way of discovery under marginal rul e
370c(2) :

"After the examination of an officer or servant of a corporation, a part y
shall not be at liberty to examine any other officer or servant without an
order of the Court or Judge ."

The objection is raised that an "agent" is not liable, unde r
this rule, to be examined ; that, in the meaning of the rul e
"agent" is not synonymous with "officer or servant ." There
is no definition of these words in the rules and, therefore, th e
literal and popular extended meaning should be given them :

The Queen v . Local Government Board (1874), L.R. 9 Q.B.
148 at p . 151, per Blackburn, J. Murray's New Dictionary

MORRISON, J.
(At Chambers )

191 8

Oct . 29 .

YAMASHITA
V.

HUDSO N
BAY

INSURANCE

Co .

Statemen t

Argument

Judgment
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2~3ORAISON, J . defines "officer" as one to whom a charge is committed, or who
(At Chambers )

— performs a duty, service or function ; an agent . The same
1918 dictionary defines "agent" as one who produces an effect ; the

Oct . 29 . efficient cause. And as was the case in Hartnett v . Canada

yAMASIITA Mutual Aid Association (1888), 12 Pr . 401 ; and Dawson v .

D.

	

London Street R.W. Co . (1898), 18 Pr . 223, the examination
HUDSON

BAY

	

can do the defendant no harm, for the examination can be use d
INSITRANCE at the trial only if the trial judge so orders : sub-rule (1) ;

Co.
Lilja v. Granby Consolidated Mining, &c ., Co . (1916), 23 B .C .
147 at p. 151 .

Application granted.

MOR$IS°N, J. BLUE FUNNEL MOTOR LINE COMPANY ET A.L. v.
(At Chambers)

CITY OF VANCOUVER AND BRITIS H

	

1918

	

COLUMBIA ELECTRIC RAILWAY

	

Oct. 4 .

	

COMPANY, LIMITED . (No. 2) .

	

BLUE

	

Practice—Motion—Notice—Short leave for service—Indorse eat on notic e
FUNNEL

MOTOR LINE

	

—Particulars required—Marginal rules 704 and 734 .

Co .

	

V.

	

when the time for return of a motion after service is curtailed by specia l
CITY OF

	

leave, an indorsement on the notice must contain both the date upo n
VANCOIIVER

	

which leave is given and upon which the motion is made returnable .

A PPLICATION for an injunction restraining the City from
proceeding with certain prosecutions, heard by MORRIsoN, J .

at Chambers in Vancouver on the 4th of October, 1918 . Special
leave was given by GREGORY, J . on the 3rd of October, 1918 ,
making application returnable on the 4th of October, 1918 ,
under marginal rule 734. The notice was indorsed as follows :
"Special leave for 4th Oct. '18. F. B. Gregory, J." The
notice itself read :

"Take notice that by special leave of the Honourable Mr . Justic e
Gregory a motion will be made by counsel on behalf of the plaintiff
before the judge who may be presiding in this Court at the Court Hous e
in the City of Vancouver . B .C., on Friday, the 4th of October, A .D .
1918," etc .

At the foot the notice of motion was dated Oct . 3rd, 1918 .

Statement
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The plaintiff served the defendant City of Vancouver with a aIORRISON,
)

a .
(At Chambers

copy of the notice on the 3rd of October, 1918, indorsed as —
above, and a copy of the writ of summons ; he also served the

	

191 $
defendant British Columbia Electric Railway Co . with a copy	 Oct. 4 .

of notice and writ on the same day . No leave had been obtained BLUE

to serve the writ with the notice of motion, nor had the co

	

FUNNEL
~

	

1 y MOTOR LIN E

served on the British Columbia Electric Railway Co. any

	

Co .
indorsement of the short leave .

	

CITY OF
VANCOt VER

Cassidy, K.C., for the application .
Harper, for the City, raised two preliminary objections :

(1) That the special leave indorsement was defective ; and
the indorsement must shew the date on which it was given and
date returnable : see Dawson v. Beeson (1882), 22 Ch . D. 504
at p. 510 ; 48 L.T. 407 at p . 408 ; Overton & Co. v. Burn
Lowe, and Sons (1896), 74 L.T. 776 ; C.P.R. v . LW. & Y.
Ry. Co . (1903), 10 B.C. 228 and 230 ; and (2), plaintiff must
obtain leave to serve the writ with the notice : see marginal rul e
704 .

_McPhillips, K.C., for British Columbia Electric Railway
Co . : The copy of motion served on me shewed no special leave ;
the indorsement was left off . Plaintiff must comply with mar-
ginal rule 704 .

Cassidy, contra : The special leave indorsation is a sufficien t
compliance with the rules and cases. The indorsement "special
leave for 4th Oct. '18 . F. B. Gregory, J." shewed the date
returnable and the motion at the foot being dated October 3rd ,
1918, shewed the date it was granted .

Moimiso\, J . : I sustain the objection. When by special.
leave "time" is curtailed the indorsement on the notice o f
motion must spew the date leave is . given as well as the date neon
which it is made returnable.

Objections stained.

389

Argumen t

Judgment
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COURT OF
APPEAL

1918

REX v. DELIP SIN GH .

Criminal law—Indecent assault—Attempt to commit—Evidence, sufficiency

of—Criminal Code, Secs . 72 and 203 .

Nov . 19.
	 The accused was charged with an attempt to commit buggery . The evi -

REX

	

dente for the Crown was given by the boy upon whom the alleged
v .

	

attempt was made, the boy's father, and two detectives . The accused
DELIP SINGIL had invited the boy to take rides with him, and owing to his action s

the boy became suspicious of the accused's purpose and told his father ,

who informed the police. At the instigation of the police the boy

made an appointment with the accused and took him to his father' s

stable. The two detectives were in the loft. The accused proposed
they should commit the offence charged, and paid the boy fifteen cents .
They both took off their coats and accused spread a blanket on th e

floor, telling the boy what to do . Accused then unbuttoned hi s

trousers and put his arm around the boy. The detectives then
.rushed in and, seizing the accused, found on examination that hi s

physical condition suggested the offence .
Ileld, that there was evidence of acts which established an attempt t o

commit the offence within the meaning of section 72 of the Crimina l

CRIMINAL

Code .

APPEAL by way of ease stated from a convic-
tion by CAYLEY, Co. J., of the 24th of October, 1915. The
accused was charged with the crime of attempting to commi t
buggery under section 203 of the Criminal Code. The case
stated was as follows :

"The defendant, who is a Hindu, delivers sawdust a t
Hastings Mill, where also a young boy, 15 years old, name d
Travis, was also employed by the father, trucking .

	

The

statement defendant had once or twice invited the boy to take a ride wit h
him. The boy became suspicious of the defendant 's purpose
in inviting him to take a ride with him, and told his father o f
the circumstances . The father went to the police and informed
them of his and the boy 's suspicions, whereupon the police tol d
the boy to appear to consent to the defendant 's invitation and
they would keep watch . On Saturday, July 20th last, th e
defendant made an appointment with the boy to meet him .
`['hey met at the corner of Dunlevy and Union Streets at 8 i n
the evening . The defendant wanted the boy to go to Marin e
I )rive with him . Instead they went to the boy 's father 's stable
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on Dunlevy Street. They entered the stable and the defendant COURT OF
APPEAL

closed the door, which latches, and cannot be opened from the

	

—
outside except by passing the hand through the window and

	

191 8

lifting the latch from the inside. They went to the back of Nov. 19 .

the stable . [Cpstairs in the loft the police had two detectives

	

REs
keeping watch. Arrived at an empty stall in the back, the boy

	

v .

watered the horses, when the defendant asked him if he wanted
DELIP SINO H

to earn some money . The boy asked "How ?" The defendant
answered in language which was a plain statement that th e
money was to be earned by joining in an act of sodomy. The
defendant then gave the boy 15 cents . Both took off their coat s
and hung them up . The defendant spread a blanket on the
floor and told the boy how he was to place himself. The
defendant then unbuttoned his (the defendant's own) trouser s
and put his arm around the boy . The detectives at this moment
rushed in and seized the defendant, whose trousers were unbut-
toned, as mentioned . The officer felt his privates and state d
that the man had an erection .

"The boy's evidence was given under oath, and at the con-
clusion of the Crown 's case, counsel for the accused moved for
a dismissal on two grounds : (1) That the boy, Travis, was an
accomplice whose evidence required corroboration, and the sam e
had not been sufficiently corroborated ; (2) that the evidence
of the boy, Travis, even if given full credence, did not estab -
lish the offence charged, but merely shewed a preparation for Statement

the commission of the actual offence of buggery .
"I reserved judgment and later on handed down judgment

in writing, a copy of which is made part of this case, an d
which reads as follows : [After stating the facts as above, th e
learned judge continued . ]

"On these facts, counsel for the defendant argued that up to
this point the defendant had only made `preparations,' but ha d
not made an `attempt ' to commit the crime of sodomy . Counsel
cited the folowing authorities : Rex v. Snyder (1915), 24 Can .
Cr. Cas . 101 ; Rex v. Sands (1915), 25 Can . Cr. Cas . 116 ; Rex

v . Brousseau (1916), 28 Can . Cr. Cas. 435 ; Rex v. Menary

(1911), 18 O.W.R. 379, and Russell on Crimes, 7th Ed ., Vol . 1 ,
pp . 142 and 977 . Counsel also argued as to want of corrobora-
tion of the boy 's evidence, the police evidence not being sufficient.
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cOURT or On this point I had no difficulty in holding that the corrobora -APPEAL

tion was sufficient, but I reserved decision on the question raise d
1918

	

on the motion to dismiss as to whether the evidence was suffi -
Nov . 19. cient to establish an ` attempt' or merely shewed `preparation . '

REx

	

"Section 72 of the Code declares that :
"'Every one who, having an intent to commit an offence, does or omit s

DELIP SINGH an act for the purpose of accomplishing his object is guilty of an attemp t
to commit the offence intended whether under the circumstances it wa s
possible to commit such an offence or not .'

"Here the defendant takes the boy into an empty stall at the
rear of a closed stable, proposes an unnatural act to him, give s
him money, unbuttons his trousers and takes hold of the boy .
There is the ` intent' required by the statute, expressed in lan-
guage to the boy and corroborated by the police finding th e
sexual organ as they have described it . There are a series of
acts, of which unbuttoning his own trousers and laying hol d
of the boy are the most pronounced, all of which are acts `fo r
the purpose of accomplishing his object .' I find nothing in the
cases cited to disturb my view that an `attempt' was made within
the meaning and words of the section quoted. In Rex v .
Snyder, supra . it was held that `a conviction for an attempt '
(to assist a public enemy to proceed to join the enemy) `is no t
sustainable where there was no incitement by the accused an d
the enemy alien had no intention of leaving Canada and no

Statement knowledge of the purpose of their being brought to the accused . '
But here there was ` incitement' by the accused, and the boy had
`knowledge' of the accused's purpose . In Rex v. Sands, supra.
the main element, the `purpose' with which the police went t o
the accused's house was not the purpose indicated by the Code ,
but for another purpose. In the present case the ` purpose'
for which the accused resorted to the boy was present an d
avowed. In Rex v. Brousseau, supra, the matter under con-
sideration was whether a request by a municipal councillor for
money from a municipal contractor, not acceded to, was a n
offence within section 161 of the Code, and the decision only
affected the interpretation of section 161, and is not an authority
in the intern( : n Lion of section 72 as I see it . The case of Rex
v . Menary, snpra, more nearly approaches the present one. This
was a case of a charge of indecent assault upon a girl over 1 4
years of ague . It carne up by way of case reserved .
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" `The learned judge asks whether he was right in directing the jury COURT O F

that if they could not find the prisoner guilty of having committed an APPEA L

indecent assault they might if they believed the evidence for the Crown
find him guilty of an attempt to commit that offence' :

	

191 8

(Magee, J .A. at p . 383) .

	

Nov, 19.

"The jury did not find the accused guilty of indecent assault,

	

REx

but did find him guilty of an attempt to commit an indecent DELIPSING H

assault . But says Moss, C.J.O. at p . 380 :
" `If the jury believed the evidence the offence [i .e ., indecent assault ]

was committed . If they did not there was nothing left whereon the y
could base a finding of an attempt . '

"Meredith, J .A. : `Never heard before of such a charge as a n
attempt to assault .' He also says (p . 382) :

"'He [the prisoner] plainly intended to have sexual intercourse wit h
the girl, but there is no sort of evidence that he intended much less
attempted, to have such intercourse against her will . '

"Magee, J .A. says (p . 384) : `The learned judge's question
hardly raises the actual point involved .' Again he says :

"'The direction to the jury was misleading in giving them to under -
stand that the prisoner might be convicted of an attempt to assault inde-
cently if the prisoner intended to have sexual intercourse without ful l
instruction that such intention must be to have such intercourse without
her consent . '

"The accused was discharged accordingly .
'This case differs from the present in two essential particu-

lars . First, as to `consent,' whether the girl `consented' was a
vital factor . In the present case it is no factor whether the bo y
`consented' or not . Second, the jury had acquitted the prisoner Statement
on the charge of assault and there was nothing left to found an
attempt on. Either he assaulted her against her consent or h e
did not, and they found he did not . The remarks of Meredith ,
J.A . appeal to me on this point. It seems to me that the fact s
which would sustain an `attempt' constitute an `assault.' In
the present case this element is wanting. No jury has found a
self-contradictory verdict. In the way the Menary case came
up before the Appeal Court it is evident that the judges thought
the trial judge had not sufficiently instructed, if he did no t
mislead, the jury .

"The motion is dismissed, it being my holding that even dis-
regarding the evidence on the point of the prisoner putting hi s
arm around the boy, the rest of his actions constitute an attemp t
within the meaning of section 72 .
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The evidence for the defence was given by Mrs . Amer
APPEAL

Chand and the accused. Mrs. Chand's evidence was that sh e
1918

	

kept a store and that the boy, Travis, called at her store on th e
Nov. 19 . day the offence was alleged to have been committed, betwee n

REa

	

six and seven in the evening, and asked for the accused, an d
v.

	

that she had known the accused two years and his reputatio n
DELIP SIN was good. The accused, on his own behalf, denied that he ha d

on previous occasions asked the boy to ride with him ; that he
had closed the door of the stable ; that he had put a blanket on
the floor ; that he had given the boy 15 cents ; that he had
taken hold of the boy ; that the•policemen, or either of them,
had taken hold of his privates ; that he had accused the police
at the time of unbuttoning his pants . The explanation given
of his actions was that he had gone to the stable to inspect a

Statement horse, as he wished to buy one, and while there had been seized
by a call of nature, and that he wished to defecate in the stable .
In answer to a question he replied that being arrested before h e
had obeyed the call of nature, he had not obeyed the call unti l
the following day.

"My conclusion, on hearing the accused, was that he was no t
telling the truth, and that he was simply making up a story ,
while the boy 's evidence I accepted as true throughout . I have
reserved for the Court of Appeal the following questions :

"(1) Was I right in finding that the evidence of the prosecution prove d
that an attempt had been made by the accused as charged ?

"(2) Was I right in finding that the evidence of the boy, Travis, was
sufficiently corroborated?"

The appeal was argued at Vancouver on the 19th of Novem -
ber, 1918, before MACDONALD, C .J.A., MARTIN, G-ALLIHER ,

McPIILLIYs and EBERTS, JJ.A.

Harper, for the accused : The charge is under section 203 o f
the Code, and section 72 gives the definition of what constitutes
an "attempt ." They set a trap for this man, but my submis -
sion is the evidence does not disclose an attempt . As to police

Argument encouraging crime when the crime has not been committed se e
Arnsden v. Rogers (1910, 30 D .L.I . Z534. On the question
of what constitutes an attempt see Rex v. Pailleur (1909), 20
O.L.R. 207 at p . 212 ; Rex v. Robinson (1915), 2 I .B . 34 2
at p . 348 ; Reg. v. Eagleton (1855), 6 Cox, C .C. 559 at p . 571 ;
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Rex V . Lloyd (1836), 7 Car. & P. 318 ; Rex v. , Cole (1902), 3 COURT of
APPEAL

O.L.R . 389 ; Reg. v. Roberts (1855), 25 L.J ., M.C. 17 ; Reg .

v . Boulton (1871), 12 Cox, C.C. 87 ; Rex v. Snyder (1915),

	

191 8

24 Can. Cr. Cas . 101 at p . 109 . In this case he had not made Nov. 19 .

any final step ; it must be the last act that is required for the

	

Rax
commission of the offence : see Reg. v. Rans f ord (1874), 13

	

v .

Cox, C.C . 9 . He solicited, but that does not apply . He must
DELIP SINGI I

be accused of soliciting .
Wood, for the Crown, was not called upon .

MACDONALD, C .J.A. : I think the appeal must be dismissed .
The accused was convicted under section 203 of the Crimina l
Code. The question of whether an act done or omitted, with
intent to commit an offence, is or is not only preparation for th e
commission of that offence and too remote to constitute a n
attempt to commit it is a question of law . We have to decide
whether, on the evidence which came before the Court below,
an inference might be drawn that the accused did attempt the
offence in question .

I base my decision practically entirely upon the evidence o f
the boy Travis . Travis, upon whom the offence, or the attempt ,
alleged is found by the judge to have been committed, was i n
the box and was asked this question by Mr . Wood, counsel for
the Crown :

"After unbuttoning his pants what occurred? He grabbed hold of me MACDONALD,

and was going to lay me down on the rug, and when he grabbed hold of

	

C.J .A .

me I said 'ouch . "

And in answer to another question, he said this :
"I said when he grabbed hold of me, I said `ouch,' and the detective s

came in and grabbed him . "

That shows what appears to have been the last act in thi s
occurrence ; the placing of the blanket upon the floor, the takin g
off of the coat and the unbuttoning of the pants had all take n
place before, and this was the last act . Now then, the questio n
is whether what the prisoner did at that time, just before th e
detectives came and stopped him, is within the subsection. Was
what I have just read evidence of an attempt to commit, or was
it merely preparation for the commission of the offence? I am
perfectly clear that it was an attempt . It would hardly be
possible to imagine a clearer case, a case where the act was



9G

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

more approximate to the crime which was about to be committe d
than this evidence shews . I do not think there is a question a t
all that the preparation had gone on before and that this was th e
last act which the accused was permitted to do before he wa s

REx

	

stopped.
v.

DELIPSInCH
MARTIN, J .A . : I am of opinion that the facts set out here in

the evidence of this boy alone are not too remote to constitute an
MARTIN, attempt, in the words of the statute, to commit the offence . I

J .A. have only to add to the facts referred to by the Chief Justic e
the significant one that the man, "after putting the blanket o n
the floor, laid down himself, and was pulling me down to him ."

OALLIHER,

	

GALLIHER, J .A . : I think we should answer both questions i n
J .A . the stated case in the affirmative .

MCPHILLIPS ,

J .A . the trial upon which it can be said that there was no error i n
law in saying that the evidence supported an attempt, and i f
that is the case, his Honour in the Court below was correct ;
that is, I am of opinion that his Honour did not err in law, and
that there was sufficient evidence of an attempt under th e
Criminal Code .

EBERTs . J .A . : I agree with the remarks of the learned Chie f
Justice .

;1 ppeal dismissed .

COURT OF
APPEA L

191 8

Nov. 19 .

MCPHILLIPS, J.A . : I am of the same opinion. The mens

rea was present here . The preparation had gone on, and afte r
the preparation there were acts which establish an attempt t o
commit the offence, that is, sufficient evidence was adduced a t

EBERTS, T.A .
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SEATTLE CONSTRUCTION AND DRY DOCK COM- CLEMENT, '' .

PANY v. GRANT SMITH & CO. & McDONNELL,

	

191 8

LIMITED.

	

Jan . 14.

Contract—Dry dock—Lease of—Covenant to insure—Insurance not obtained

owing to method of user—Covenant to return—Loss of dry dock —

Liability.

Under the terms of lease of a dry dock the lessee agreed to use it for
making concrete caissons or cribs used in the construction of a break -
water and ocean pier ; the lessee also covenanted to have it insure d
for the benefit of the lessor in some company or companies satisfac-
tory to the lessor for not less than $75,000 against both marine an d
fire risks and to return it in good condition, less wear and tear, at th e
end of the term . The use of the dry dock for the making of concret e
cribs was in the nature of an experiment and by reason of the method
of user no insurance could Le obtained although its seaworthiness was
demonstrated by weathering a gale while being taken from Seattle t o
Esquimalt. After the completion of the cribs and when lowering th e
dry dock to float them off, the dry dock overturned and became a tota l
wreek . It was held by the trial judge that the plaintiff was entitled
to recover for breach of covenant to insure and rent to date of th e
issue of the writ .

Held, on appeal, that the proper construction to be placed upon the covenan t
to insure was that it was a covenant to indemnify against loss wit h
the medium of an insurance against loss as a security, and irrespectiv e
of the amount of insurance agreed upon, the lessee is only liable fo r
actual loss.

Per MCPuILLIPS, J .A . : The loss of the dry dock is not a loss that coul d
be characterized as a "marine risk," and there could not be damage s
for this default . but action is maintainable for the loss of the dry
dock on the covenant to re-deliver .

APPEAL from the decision of CLEMENT, J. in an action fo r
damages for the loss of a dry dock, tried by him at Vancouve r
on the 18th to the 31st of October, the 1st to the 15th and th e
22nd of November, the 18th and 20th of December, 1917, and
the 2nd and 3rd of January, 1918 . On the 20th of May, 1914, statement
the plaintiff Company leased a dry dock to the defendant fo r
two years at a yearly rental of $15,000, the lessee agreeing to
insure against marine and fire risks for not less than $75,000 .
The defendant being engaged on a contract for the construction

COURT OF
APPEA L

Nov . 5 .

SEATTLE
CONSTRUC -
TION AND

DRY Doer
Co .
v.

GRAN T
SMITH &

Co .
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CLEMENT, J . of piers at the outer wharf in Victoria, took the dry dock fro m
1918 Seattle to Esquimalt Harbour, and there proceeded to construc t

Jan . 14 .
on the floor of the dry dock two concrete caissons or cribs that
were to be used in connection with the construction of the piers .

Nov. 5 . and sank. The plaintiff claimed $150,000 damages for th e
SEATTLE loss of the dry dock or in the alternative $75,000 for breac h

CoNSTxuC- of contract to insure the dry dock, and $25,000 for rent. TheTION AND

	

Y

	

>
DRY DOCK defendant claimed that through the fraudulent misrepresenta-

v.°'

	

tions of the plaintiff, who knew the dry dock was not fit for th e
GRANT work contemplated, it was induced to lease the dry dock fo r

SMITH &
Co.

	

the construction of the cribs, and they counterclaimed for th e
amount of their losses owing to the sinking of the dry dock.

Statement The particulars relevant to the issue are sufficiently set out i n
the judgments on appeal.

E. P. Davis, K.C., and Armour, for plaintiff.
S. S. Taylor, K.C., and Ernest Miller, for defendant.

14th January, 1918 .

CLEMENT, J. : Ixx my opinion the charge of fraud made
against Mr. J. V. Paterson entirely fails . The evidence as t o
what took place at the two interviews in Seattle between Mr .
Paterson and Mr. Bassett (at one of which Mr. Marshall was
present) is not as clear as it might be . Mr. Bassett ' s recollec-
tion of the discussion is confused ; he gives figures as to the
weight of the proposed caissons which vary materially and h e
talked short tons to a man who apparently would take to mean

CLEMENT, J . long tons . Mr. Marshall is, I think, clearly mistaken in sayin g
that Mr. Paterson made the statement that the dock in questio n
had had a ship load of 8,000 tons on her not three weeks before .
Mr. Bassett mentions no time and puts it at 6,000 tons ; and
the witness Gavin says she had carried 6,000 tons during Heffer-
nan's time. But apart from these discrepancies, I have no hesita -
tion in saying that Mr . Paterson's statements about the dock, he r
capacity and the likelihood of her doing the proposed work were
the honest statements of beliefs actually entertained by him at
the time and, in fact, strongly adhered to at this trial . Mr.
Paterson is a domineering, impatient man, prepared to instruct

CO U
APALT OF The cribs were completed and while the dry dock was being

lowered in order to allow the caissons to float off, it overturned
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counsel as to the proper methods of examination and to usurp CLEMENT, J.

the functions of the Court in ruling upon questions of relevancy

	

191 8

and prolixity ; but that while sometimes very irritating did not
Jan . 14 .

lead me to any inference of untruthfulness . On the other hand,
the attitude of the defendant Company was that of a man who COURT of

APPEAL
thinks that if (to use a slang phrase) he throws enough mud —
some of it will stick. I should add, in view of the state of the Nov. 5 •

notes of the evidence before me, that Mr . Paterson is inflicted SEATTLE

with an impediment in his speech, and any hesitation or stam- CONSTRUC -
TION AN D

mering on his part was not due to lack of clearness or decision DRY Docx

in his testimony. Rogers's evidence I entirely discredit .

	

Co.
„

Fraud negatived, there is in my opinion no answer to the GRANT
&plaintiff's action on the covenant to insure. The covenant is

	

Co .

absolute, but, in my view, there is no room on the facts her e
for the application of the doctrine of impossibility of `perform-
ance. The underlying principle upon which that doctrine rests ,
namely, an implied condition or term of the contract, has been
recently expounded in two cases in the House of Lords : Horlach
v . Beal (1916), A.C . 486 ; and F. A . Tamplin S.S. Co. v.
Anglo-Mexican Petroleum Co . (1916), 85 L.J., K.B. 1389 .

The event which happened here was, I think, a marine risk CLEMENT, J .

within the meaning of the covenant. The plaintiff therefore i s
entitled to recover $75,000 for breach of the covenant to insur e
for that amount.

As to the rent : I can only allow the rent overdue on the day
the writ issued . I make the amount to be $12,000, but this
may be spoken to if the parties differ .

Judgment accordingly for the plaintiff for $87,000 with costs .

From this decision the defendant appealed. The appeal
was argued at Vancouver on the 15th to the 22nd of May, 1918 ,

before MACDONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIP S

and EBERTS, M.A .

S. S. Taylor, K.C. (Ernest Miller, with him), for appellant :
One of the issues was negligence on our part in putting on a
superstructure and putting the cribs too far apart, but it wa s
not argued at the trial . The learned judge gave judgment on
the issue that the dock was not insured and also for rent for

Argument
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$10,000 . The points to be considered are : (1) Insurance ;
(2) rent ; (3) the issue of fraud raised by us in defence . On
the question of insurance we say, (1) that the defendan t
covenanted to insure against a marine risk but we say this wa s
not a marine risk ; (2) it was impossible to get the insurance ,
every reasonable attempt having been made to obtain the same ;
(3) the insurance clause was waived by the plaintiff . To be a
marine risk it must be a marine adventure and not an internal
vice. The dry dock was 24 years old, and we had to put in ne w
bracing and new floors . The idea of building cribs on a dry
dock was new . If a boat founders when not seaworthy, or its
boiler blows up it is not a marine risk . Such a risk is dis-
tinguished from internal vice : see Arnould on Marine Insur-
ance, 8th Ed., pp. 1, 2 and 1017 to 1024 ; Thames and Merse y

Marine Insurance Company v . Hamilton, Fraser, & Co . (1887) ,
12 App. Cas. 484 at p. 489 ; Wilson, Sons & Co . v. Owners of

Cargo per the "Xantho," ib . 503 at p . 509. As to the causa

proximo, in connection with marine insurance see Becker, Gray

and Company v. London Assurance Corporation (1918), A.C .

101 at pp . 112 to 116 ; Leyland Shipping Company v . Norwich

Union Fire Insurance Society, ib . 350 at pp . 365-6 ; Stot t

(Baltic) Steamers, Limited v . Marten (1916), 1 A.C. 304 at

pp. 307-8 ; Ballantyne v. Mackinnon (1896), 2 Q.B. 455 at
p. 460 ; Boyd v . Dubois (1811), 3 Camp. 133. On the ques-
tion of inherent vice see Ballantyne v . _Mackinnon, supra, at
pp. 459 to 461 ; Fawcus v. Sarsfield (1856), 6 El . & Bl . 192

at pp. 200 to 205 ; Dudgeon v. Pembroke (1874), L .R. 9 Q.B .

581 at pp . 596-7. Lord Halsbury says, "marine risks" an d
"perils of the sea" are one and the same thing : see Creeden &

Avery, Ltd. v. North China Insurance Co . (1917), 24 B.C .

335 ; E. D. Bassoon & Co. v. Western Assurance Company

(1912), A.C. 561 ; Merchants ' Trading Co. v. Universal

Marine Co. (1870), 2 Asp . M.C. 431(n), cited in Dudgeon v .

Pembroke, supra, at p. 596. On the question of seaworthines s
being admitted see Cantiere Meccanico Brindisino v . Janson

(1912), 3 K.B. 452 ; Arnould on Marine Insurance, 9th Ed. ,

872 . No one could recommend the dock for insurance as sh e
was defective in design and weak in construction . In lowering
the dry dock after the caissons were completed they had to jig

CLEMENT, J .

1918

Jan . 14 .

COURT OF
APPEAL

Nov . 5 .

SEATTLE
CONSTRUC -
TION AN D

DRY DOCK

CO .
V .

GRAN T
SMITH &

Co .

Argument
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it down, which shews it was defective as it should have gone CLEMENT, a .

down evenly. On the question of fraud, the concealment of

	

191 8

facts by Paterson (the plaintiff Company's manager) amount to .Ian . 14 .

fraud. As to what his duty was see Brorvnlie v . Campbell

(1880), 5 App. Cas. 925 at p. 954 ; Schneider v . Heath °APPEA L

(1813), 3 Camp . 506 ; Shepherd v . pain (1821), 5 B . & Ald.
240 ; Robson v . Roy (1917), 2 W .W.R. 995 at pp. 997-8 ;	 Nov . > .

S. Pearson c(' Son, In Jolt, ,l v . Dublin Corporation (1907), A .C . SEATTLE

351 at pp . 353 and 356. When Paterson asked us to admit the COO TAY v

dry dock was fit for the work, a duty was cast on him to give DRY 1)0(K

us all the information he had : see Campbell v. Rickards (1833),

	

vo'
5 B. & Ad. 840 ; Halsbury 's Laws of England, Vol . 20, pp.

	

Rz i &
688 to 690 ; Derry v. Peek (1889), 14 App . Cas. 337 at p .

	

Co.

374 ; A'rnison v . Smith (1889), 41 Ch . D. 348 at pp . 372-3 ;
Barron v. Kelly (1917), 24 B.C. 283 ; Shepherd v. Pybus

(1842), 3 Man. & G. 868 at pp. 878-882 ; Hart v. Savill e

(1877), 7 Ch. D. 42 at pp. 46-7. As to inducing parties t o
enter contract by making representations that are untrue se e
Bannerman v. White (1861), 10 C .B.N.S. 844 ; Redgrave v .

Hurd (1881), 20 Ch. D. 1 at pp. 13-14. He knew the dock
would not function with the load we had on her. They must
prove negligence before they can receive rent after the accident :
see Reynolds v . Roxburgh (1886), 10 Ont. 649 at pp . 655 to
659. As to liability for rent under a lease after destruction
of property see Taylor v . Caldwell (1863), 3 B. & S. 826 at Argumen t

p. 838 ; Chamberlen v . Trenouth (1874), 23 U.C.C.P. 497 ;
Boswell v . Sutherland (1881), 32 U.C.C.P. 131 ; (1883), 8
A.R. 233 .

Davis, K.C., for respondent : I will take up the fraud charg e
as it is the only question that arises in the case. For years this
was the only dock on the coast and a former owner made ver y
large profits . Then other docks came in. Their evidence was,
it was dangerous in lowering and would upset, but there neve r
was a case where it upset before. This is not an action of mis-
representation, but an action of deceit, fraud pure and simple .
The question is fully dealt with in Derry v. Peek (1889), 14
App. Cas. 337. They say first that Paterson said the dredge
was fit for the work for which it was leased when he knew i t
was unfit. Secondly, that the seaworthy clause in the agreemen t

26
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CLEMENT, J . was put in by Paterson ; and thirdly, he purposely kept the dr y
1918

	

dock from being docked for repairs . If there was deceit, all
Jan . 14. the other witnesses as to the state of the dry dock must hav e

been in the deceit. We admit Paterson said it was fit for th e
COURT work, but he thought it was. The evidence chews that th e

difficulty of obtaining insurance was entirely due to the super-
Nov . 5

.	 structure put on the dry dock by the defendant, and not owin g
SEATTLE to the fact that it was not put in dry dock . The covenant to

T

OION AND obtain insurance was an absolute one, and we say it was no t
DRY DocK impossible to obtain it. As to the impossible rule see Blackburn

V . Bobbin Company v. T. W. Allen & Sons (1918), 1 K.B. 540 ; 34
GRANT T.L.R. 266 at p. 268. In the case of an ordinary bailee for

r

SMITH &

Co . hire Reynolds v. Roxburgh (1886), 10 Ont . 649, is different ,
as in this case there is the additional element of a covenant t o
return in as good shape as it was at delivery . The covenant
is put in as additional security : see Grant v . Armour (1894) ,
25 Ont. 7 ; Carr v. Berg (1917), 24 B .C. 422. As to "marine
risk" and the words "peril of the sea" we can argue that wha t
happened was a "peril of the sea" : see Hamilton, Fraser & Co . v.
Pandorf & Co . (1887), 12 App. Cas. 518 at pp . 519 to 524 ;
Wilson, Sons & Co . v. Owners of Cargo per the "Xantho," ib .
503. "Perils of the sea" is a highly technical expression . "Marine
risk" is not in any dictionary. The question is whether it fall s
within a risk connected with the sea : see Yuill & Co. v . Robson

Argument (1908), 1 K.B. 270 ; Enlayde, Limited v . Roberts (1917), 1
Ch. 109. The cases shew that in order to recover it is not neces-
sary for us to prove negligence : see Beal on Bailments, pp .
109-10 ; Anglin v. Henderson and Colpoys (1861), 21 U.C.Q.B .
'27 . This is a case where the amendment to the pleadings shoul d
be allowed : see Stilliway v . Corporation of City of Toronto
(1890), 20 Ont. 98 ; Gough v . Bench (1884), 6 Ont. 699 ;
Tildesley v. Harper (1878), 10 Ch . D. 393 ; Laird v . Briggs
(1881), 19 Ch. D. 22 at p . 29 ; Ecklin v. Little (1890), 6
T.L.R. 366 ; Strong v. Canadian Pacific Ry. Co. (1915), 22 '
B.C. 224 .

Armour, on the same side : There must be no misrepresenta-
tion or concealment on the obtaining of a marine policy : see
Arnould on Marine Insurance, 9th Ed ., p . 43, par. 30 ; p. 843 ,
par . 686 ; and p . 845, par . 688. On the question of the credi -



When there is a superstructure on a dry dock and there is a list Nov .

the centre of gravity raises very rapidly, and they have not SEATTLE

shewn why the accident happened . He only gave us rent up CONBTRUC -
Y

	

Y g

	

up TION AN D
to time of issue of writ . We are not required to prove negli- DRY DOC K

gence . On the question of breach of covenant to return dry

	

vo.

dock see Lister v . Lane and Nesham (1893), 62 L.J., Q.B . GRAN T

583 ; Schroder v. Ward (1863), 13 C.B. (N.s .) 410.

	

Co.

Miller, in reply : While it might not be fraud to apply for
$34,500 insurance it would be to apply for $75,000 in the face
of Paterson's affidavit . On the question of failure to disclos e
and necessity of giving full information see Arnould on Marin e
Insurance, p. 760, pars . 591-2 ; Thames and Mersey Marine
Insurance Company v. "Gunford" Ship Company (1911), A.C . Argument
529 ; William Pickersgill & Sons, Limited v. London and Pro-

vincial Marine and General Insurance Company, Limite d
(1912), 3 K.B. 614 . On marine risks in harbours see Bailey
v . Cates (1904), 11 B.C . 62 ; 35 S.C.R . 293. As to rent ,
where article bailed is destroyed the rent is at an end : see
Beal on Bailments, pp. 229-30 .

Cur. adv. vult.

5th November, 1918 .
the judgment of Mr . MACDONALD,

C .J.A .

MARTIN, J .A . ; I am of opinion this appeal should be allowe d
to the extent of reducing the judgment in the manner suggeste d
by my learned brothers .

GALLIHER, J .A. : After a complete review of the evidence
and eliminating the evidence of Rogers (which I think I must
in view of what has been stated by the learned trial judge) ,
I am unable to find fraud. I wish to add, however, that there
must have been something apparent to the learned trial judge ,

MncnoNALD, C .J.A. : I concur in
Justice GALLIHER .

XXVI.] BRITISH COLUMBIA REPORTS .
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bility of witnesses see Coghlan v. Cumberland (1898), 1 Ch . CLEMENT, J .

704 ; Re Wagstaff ; Wagstaff v . Jalland (1907), 98 L,T. 149 . It

	

191 8
is our contention that this is a case where the trial judge should Jan . 14.
be followed : see Montgomerie & Co ., Limited v . Wallace-Jame s

1904 , A.C. 73 at

	

83 ; Camsusa v. CoiIydarri e

	

11 cA PRT O F
(

	

)

	

p .

	

)

	

,7

	

p (1904),

	

APPEAL
B.C . 177 . The onus is on them and they did not discharge it .

MARTIN,
J.A.

GALLIIIER ,
J .A .

Mid
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CLEMENT: J . who saw Rogers and heard his testimony, other than what one

	

1918

	

gathers by reading it, which led . to his being "entirely dis -

	

taii . t

	

credited ."

	

~~
The evidence to establish fraud should be clear and con -

COURT or vincing, and I cannot say that this is so . What I. think mus tAPPEA L

	 o	 '

	

reports upon the dry dock by Logan . Gibbs, Fowler and Walker,
SEATTLE and the report by the dockmaster Hollywood, and the plan pre -

"'7'e- pared by I ayne.s when it was proposed t o change from steam t oTIOA AN D
DRY DoeK electricity in operating, Paterson's knowledge of the structur e

Co.
v .

	

must be taken to be that of one who had from time to time see n
GRANT the (lock in operation and who knew in a general way of th e

SMIT H
co. nature of the work being performed by it and the ships tha t

were being handled thereon and their approximate tonnage, bu t
who had made no inspection of the structure and was not in a.
position, apart from what I have stated, to more than in a
general way express his opinion as to its fitness . It is com-
plained of that at the time the lease was entered into Paterson
did not disclose the nature of the reports I have above referred to
to Bassett, who was acting for the defendant in the negotiations .
Speaking of Logan 's report, and that of Fowler, Gibbs, an d
Walker, I do not think. the production of those reports woul d
have influenced Bassett against the entering into the lease o n
behalf of his company, perhaps the contrary, and as to th e

GALLIIIER, report of Hollywood, its significance is in the fact that th eJ .A .

dock when it broke away from its moorings, just previously t o
its being taken over to the plaintiff's quarters from the Heffer-
nan works, was badly strained and leaking, and were it not fo r
the fact that, in my view of the evidence, the damage suffered
in the accident by straining (and taking into consideration th e
false bottom that was put in by Bassett himself and whic h
remained intact after the sinking) was not the cause of the doc k
sinking, more stress might be laid upon the non-disclosure o f
that fact than we would be warranted under the circumstance s
in doing .

It is true that in the survey reports the dock was ordered int o
dry dock for the purpose of ascertaining the extent of th e
damages and for overhauling and repairing, and in this con-
nection Mr . Taylor made the contention that Paterson neve r

be deduced from the evidence is that, apart from the survey
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really intended that it should go into dry . dock. I think that CLEMENT, .I .

contention is not for a moment maintainable when one reads

	

191 8

the correspondence which passed between Paterson, the Corn- Jan .14.

Inandant of the Navy Yard, and the defendant, and if Pater-
son's efforts to have the dock dry-docked were genuine, there "APPEAL

could be no sinister object in his withholding the Hollywood

	

—
report, as in the dry dock the defendant would have an oppor-
tunity

		

Nov . S .

of examining and ascertaining the exact nature of the SEATTLE

damage suffered (and were to be informed and were from time CTIO N At c -
1

	

TIOr A\ D

to time kept in touch with the efforts made to dry-dock the DRY DOC K
Co .

structure) .

	

v.
After repeated postponements it became apparent that the 4xTiz

dock could not be handled by the-Naval authorities for some

	

Co .

considerable time, and Paterson suggested that if the defend -
ant could not wait, that by making repairs such as Bassett
afterwards did, the dock could be operated safely, in his
opinion, for two years . In his evidence Paterson says that was
his honest opinion. then, and still is . I do not regard this as a
warranty but as an. opinion based on his general knowledge of
the dry dock before referred to by Inc . Moreover, the lease i s
in writing and contains no warranty, and this is merely a sub-
sequent verbal statement . This is not that clear class of
evidence upon Which fraud or misrepresentation can be based ,
or the withholding of facts can be said to be material, especially

GALLinER ,
Iii the light of the subsequent events which happened . I think
when it was found that the structure could not be di' y ,1 eked ,
Paterson honestly believed that with the repairs snnge-o I th e
dock vVOnid be found capable of handling the work (or which i t
vaa required, and so gave his opinion . It is, 1. Blink, als o
worthy of note, that .Bassett did not at any time after the V-ree k
and .up till action brought, and after he had acquired knowledge
of the breaking adrift in Seattle, lay any claim to that in an y
way bringing about the accident in sinking, although in th e
meantime he had an examination nude of the wreck . Such
being my view. I . think we may now come to the covenant t o
instn•e contained in the lease, and with regard to that it i s
objected that it is not a marine risk. I am inclined to the view
that this is not in the strict sense in tt .s entirety a marine risk
(although I have not fully ccnisidered and do not decide the
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cr,r:',FNT, J . point, not thinking it necessary) . While the parties call it i n
1918

	

the lease a marine risk. it is abundantly clear that their mind s
jail . 14, met as to the nature of the risk that would be incurred an d

would be insured against, viz . : the risk incurred in erectin g
COURT O F

APrEAL the caissons upon the dock and lowering the dock so as to float
those caissons off, coupled with other risks incidental to a

'O`' ' '' ' marine risk, such as the action of wind and waves .

	

That i s
SEATTLE what the parties were dealing with, and if they chose to cal l

Cosri~nc- that a marine risk, that is a form of words only. Now, as toTro` A\ D
DRY Door how that would affect the insurance companies, it is equall y

Co. clear that the applications to them were understood by them t o
GRANT be for a risk such as I have before described, and there is n oSMITH &

Co. suggestion throughout that it would be refused on account of
the nature of the work, and apparently all the agents desired t o
be assured of was that the dock was capable of performing th e
functions which they knew it was intended to perform . The
defendant covenanted to insure the dry dock, and I am unabl e
to find that they could not have obtained that insurance . That
they made honest efforts to obtain same is beyond dispute, bu t
up to the time of the wreck, although negotiations were stil l
pending, they had been unable to do so, due chiefly to the
attitude of Logan, I think, who, to use his own expression ,
"threw the monkey-wrench into the machinery," upon a view ,
which I must say, in the light of the expert evidence, was based

GALLA"ER' upon wrong premises. I am inclined to think, however, tha t
whether it was impossible or not to secure this insurance, that
feature does not really enter into the question so as to be of
moment.

When one looks at the covenant to insure, which is as follows :
"The lessee agrees to have said dry dock insured for the benefit of said

lessor in some company or companies satisfactory to the lessor, in the su m
of not less than seventy-five thousand ($75,000 .00) dollars, against both
marine and fire risks, and to pay the premiums on such insurance and keep
the same in full force during the term of this lease or of any extension
thereof,"

I think the proper construction to be placed thereon is that i t
was a covenant to indemnify against loss, with the medium o f
an insurance against loss as security ; and if this view be a
correct one, then it is not a question of a valued policy (what -
ever effect that might have) but of indemnity for actual loss .
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This brings us to a consideration of the value of the dry dock CLEMENT, J.

itself.

	

The appraisers in stock-taking valued it at $34,500,

	

191s

and while I quite admit that in such circumstances depreciations Jan . 14 .

are allowed for and the real value might be more than that

purposes that the value is $34,500 and his attempted explana-	 Nov . °'	
tion of that, to say the least, is far from convincing. Upon SEATTLE

the evidence I doubt very much if the dock was worth this T°oT$Vn

figure . It was a dock some 23 years old, and was before the DRY DOC K

improvements made upon it by Bassett as to its bottom, in a

	

Cu .

partially rotten and leaky condition . I certainly would not GRAN T
SMITA &,

go beyond the valuation placed upon it by Paterson himself,

	

Co .

and had the evidence not been so contradictory on the point o f
value, I should be inclined to value it at considerably less .
Paterson cannot complain if he recovers his own valuation . I oALLIxER,

agree with the learned . trial judge as to the amounts of rents

	

J .A.

allowed for .
The appeal should be allowed with costs, and the judgment

below reduced by $40,500 .

McPHILLIPs, J.A. : This appeal was argued at great length
and the evidence is certainly most voluminous, yet I do not vie w
the case as one that is at all complicated or intricate whe n
viewed as I venture to think it should be viewed . The action
has reference to the hire of a chattel, the instrument shewing
the contract of hiring, being in the form of a lease, and the
material paragraphs are in the following terms :

"2. The lessee will take delivery of said dry dock at the plant of said
McPHILLIrs ,

J .A .
lessor in Seattle, Washington, and for the purpose of this lease, the sea -

worthiness of said dry dock, and its fitness for the work contemplated by

said lessee, are hereby admitted by the lessee.

"3. The lessee agrees to have said dry dock insured for the benefit o f

said lessor in some company or companies satisfactory to the lessor, in th e

sum of not less than seventy-five thousand ($75,000.00) dollars, against

both marine and fire risks, and to pay the premiums on such insurance

and keep the same in full force during the term of this lease, or of any

extensions thereof .

"4. Said dry dock shall be used by the lessee in its construction wor k

on caissons and other similar work, at or near Victoria, British Columbia .
Said dry dock shall not be used by said lessee, nor shall such use be per-

mitted by it, in dry docking for ship repair work, or other similar work i n

fixed in this case, we have much other evidence on the point . °APPEAL

Paterson himself swears in his sworn statement for customs
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CLEMENT, J . competition to the business of the lessor or other companies engaged in
similar business .

	

1918

	

"d , The lessee further covenants to re-deliver said dry dock to said

	

slat 14

	

lessor at its plant in Seattle, Washington, upon the termination of thi s
	 lease, in as good condition as the same was in at the time of its delivery to

COURT OF said 1~•-~~~ hereunder, except for natural wear and tear .

	

APPEAL

	

"7 . In the event said lessee makes default in the payment of said rent ,

or any pant thereof, as the same becomes due and payable under the term s
NOV . i hereof, or makes default in any of the other covenants or obligations o f

SEATTLE
the lessee hereunder, then said lessor shall have the right to retake pos-

Coss°rxtC_ session of said dry clock and terminate this lease, but without prejudice t o
Taos AND its right to recover from said lessee rentals for the entire term, and al l
Dxr .Dock damages, sustained by the lessor by such breach or breaches of the cove -

	

Co .

	

nants of the lessee herein . "
v .

	

CHANT

	

The dry dock was not a registered ship . The dry dock, pi s

	

SMITH

	

the lease shews, was not to be used . "in dry-docking for ship -Co .

repair work," etc . The appellant leased the dry dock for us e

in carrying on certain contract work with the Government o f

Canada in the outer harbour of the City of Victoria in connec-

tion with large intprowennents there being carried out by th e

(Iovernnnent of Canada, consisting of a hreukvnr(T an d ( a serie s

of ocean piers, the imnnediate work to he done innd with which

work the (fry dock vas to be used was "construction work on
caissons . " It will, therefore, he seen that the usual. and en® -
tomary work for which the dry dock .was constructed wa s
departed front, and the evidence sheyw '' that the proposed use

to which the dry clock vwas to be put was a scheme of use vworkel I
mciti LL.zrs, out by Ilassett, the tanager for the appellant in the eonstruec -

tion of tile piers .

	

It vwas, it won Id appeal', a novel sehean e
and. one of Bassett ' s own devising . In his evidence upon thi s
point we find . hint saying in ansvwer to (Inestion ; put to ltim l> w

counsel for the respondent as follows :
"Whose scheme ~~as it to build these pontoons . Oi casings, or cribs ,

whatever yon call them, on the dry docks? It was mine .
I liad you had any experience of that before' : \o, sir, these cribs, I think

this is the first ones that were ever built—pioneer . "

Therefore it is at once apparent that the use to vwhich th e

dry dock was to he put vwas not the normal rir custounany wor k

for which it was constructed and used, and it would be unques-

t ionahiv largely one of experiment . It is true that the respond-

ent knew generally (btu only generally—not specifically.) th e

use to vwhich the dry dock was to he put, i.e ., the respondent wa s

unaware of the specific utanner of use .

	

The dry dock was
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brought from Seattle to Esquimalt Harbour (and through a "-"" .NT, ' •
gale), a voyage of some SO miles up Puget Sound into the

	

191 8

Straits and into the Royal Roads, and from there into Esgni- ,t_,,, 14.

malt Harbour. In transit it was insured against marine risk .

s pews, I think, conclusively that no insurance could be obtained Nov .5 .

owing to the method of user of the dry dock. Captain Logan, SEATTL E
Co\STRUC-a salvage association surveyor, and Lloyd's representative for 140N AN D

the entire Pacific Coast (London Salvage Association), a gentle- DRY Does
Co .

man of undoubted standing' and high professional knowledge

	

v.
and experience, having made an adverse report, it was itmpos_ GRAN T

SMITH .
sible to effect the insurance. The respondent 'became aware of

	

Co .

this, and it was tentatively suggested by the respondent that a
bond be procured instead, but it was never procured . It wil l
be seen that delivery of the dry dock was to be taken at Seattle ,
and "for the purpose" of the lease the "seaworthiness" of th e
dry (lock and "its fitness for the work contemplated " by the
appellant was "admitted." by the appellant . This fitness mus t
in an especial manner be said to be more in the knowledge o f
the appellant than it could be in the respondent, unacquainte d
as it would be with the detail of the manner of use. The "sea -
worthiness" was demonstrated in the "dry dock" weatherin g
the gale and its arrival in apparent good order at E,guirnalt

MCP'HILLirs ,
>our . The dry dock was known to be not a new or moder n

dry dock—it was, in fact, - years old, and had for years been
u<<~l successfully in the docking of ships .

	

Phe appellant di d
main amount of work on the dry dock : replanked it, and

there was overhead construction placed on it with a trave '
crane ; in fact, it is in evidence that a very considerable weigh t
was put on the dry dock which would reasonably affect it s
stability and submit it to a great strain, different from tha t
use for which... it was originally constructed . The caissons were
built upon the dock and were completed some two weeks before
the accident took place, and considerable leakage took place, yet

it cannot be gainsaid that there is evidence which goes to ske w
that the manner of use of the dock could. not be said to be negli-
gent . Still, it was a novel use., and its effect could not be said
to be other than . problematical; nor can it be said to be a matte r

but no insurance was ever placed in compliance with clause 3 CAPPEA L
of the lease, either marine or fire insurance . The evidence

T A .
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cr.r:,,L:yr, J . of wonderment that the dry dock, put to such different use t o
1978

	

what it was originally constructed for, that that happened which
, .t,

	

did happen, namely, the dry dock in the end listed to port and, 14 .

collapsed and became a total loss, breaking up to such an exten t
couHT of that apparently it was out of the question to attempt salvage .APPEAL

	

1.

	

.

, . s •	 support this, and it was not found by the learned trial judge .
SEATTLE and I entirely agree with the learned judge . The attempte d

CoNsrRITc case of fraud was built upon many , points of evidence . It was
TION AND

DRY DOOR said that the respondent knew through its officers that the dr y
Co .
v,

	

dock was not well and sufficiently constructed ; that the plans
GRANT sheaved this ; that this was unknown to the appellant, yet w e

SMITH &
Co. have inspection and work done on the dry dock by the appellant ,

its standing a gale, and apparently delivered in good order .
Further, it had done its work for long years, but necessarily th e
years of user have had the natural effect, also being subject i n
these waters to the toredo. It cannot be said that the samples
exhibited in Court though, taken from out of the water long
after the accident, could be said to be authentic evidence of it s
condition at the time of the accident, it cannot be said upo n
the evidence, in my opinion, that the proximate cause of th e
accident was because of any defect or withheld information a s
to the known condition of the dry dock, present to the minds o f
officers of the respondent ; rather, in my opinion, the acciden t

The appellant laid fraud in the case, and evidence was led t o

MCPHILLIPS,
was due to the unusual use to which the dry dock was subjected ,
and the undue strain put upon it—strain not in navigation, bu t
in the peculiar manner of use . Some stress was laid upon th e
fact that the dry dock had been subjected to some strain befor e
it was leased to the appellant, a fact not made known to th e
appellant, and that it had been ordered into dry dock by th e
underwriters then holding the marine risk thereon, but owin g
to difficulties in getting docking facilities this was never done .
Viewing all the evidence upon this point, I cannot see that i t
has any relevancy in the way I look at the whole case . Sea-
worthiness and fitness for the work was admitted, and this, i n
the absence of fraud, is, in my opinion, conclusive . The dry
dock established "seaworthiness" after its delivery to the appel-
lant, and its fitness for the work as well as the seaworthiness
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were risks the appellant took, and contracted themselves out of CLEiIE`T . J .

any right of action in respect thereof .

	

191 8

The learned trial judge entered judgment for the respondent Jan . 14 .

upon the failure to place the insurance covenanted to be placed COURT of

in pursuance of clause 3 of the lease, viz . : "$75,000 against APPEAL

both marine and fire risks ." I am of the opinion that the loss No`
,

of the dry dock was not a loss which could be characterized as a	

"marine risk" (of course "tire risk" does not enter into the ques-

tion), and, therefore, the proximate cause of the loss not being a TION AND

marine risk there could not be damages for this default . As
DRCoo .

to what constitutes a marine risk there has been much variance

	

V .
GRAN T

of authority, but the point can be said to be now fairly well SMITx

settled, as the following cases shew : Wilson, Sons & Co. v .

	

Co .

Owners of Cargo per the "Xantho" (1887), 12 App . Cas. 503

at p. 509 ; E. D. Sassoon & Co. v. Western Assurance Compan y

(1912), A.C. 561 ; Koebel v . Saunders (1864), 33 L .J . ; C.P .

310 ; Greenshields, Cowie & Co. v. Stephens, & Sons, Limited

(1908), A .C. 431 at p . 435 ; Hamilton, Fraser & Co . v. Pan-

dorf & Co . (1887), 12 App. Cas . 518 ; Inchmaree Case, Thames

and Mersey Marine Insurance Company v. Hamilton, Fraser

& Co., ib . 484 ; and see Creeden & Avery, Ltd. v . North China

Insurance Company, 24 B.C. 335 at pp. 338-46 ; (1917), 3

W.W.R. 33 at pp. 34 to 42, where my brother MARTIN and

I collected and discussed the cases .

	

MCPHILLIPS ,

It is a matter for remark that the appellant failing in getting

	

'LA '

insurance, it was then, if at all, that it might have been ope n

for the appellant to have taken the stand and to have elected t o

rescind the lease upon the ground that it had been impose d

upon and induced to enter into the lease by fraud, i .e ., that the

failure to place insurance was because of unseaworthiness an d

unfitness for the work, to which the dry dock was being put ,

but this course was not adopted and it is too late now to ask

for rescission (Glasgow and South Western Railway v. Boyd

& Forrest (1915), A.C. 526) .

With impossibility to place the insurance, that, in my opinion,

would not relieve the appellant from liability if the loss was a

loss that the insurance would, if placed, have covered. This
point of law has been much canvassed of late, following upon
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("i .E:ro•:vI'• °r • the principle laid down in the well-known case of Taylor V .

	

1918

	

Caldwell (15(13), 3 P, . c . S . 52±0 .

	

I. would content myself in

	

,) .,, t t

	

referring only to the very recent case of Blacl burn Bohlp in.
Company v. T. W . Allen & Sons (1915), 1 K.B . .'140 ; 34

	 " ' 'would have been covered by the requirement for insurance a s

SEATTLE contained irr the lease, then the appellant would have been

('orsrxu) liable for its failure to place the insurance and could not beCIOAANll

	

insurance and could not he
D RY DOCK excused. upon the ground of impossibility .

Co .

v.

	

The reports which are in evidence as to the condition of th e

c ' '
N r

dry dock have not been dis1 p laced in my. opinion, and the report s'

	

..
Co• were made by men of capacity and long experience, and ther e

is no warrant for the contention that the statements were no t

honestly believed in . The dry dock was not built by nor for

the respondent, but was built for other well-known purple, ' who
had successful experience with it, and there was nothing to lea d

to the belief that there was, as alleged on the part of the appel-

arrt, any "inherent vice " in construction .

I . therefore arrive at the conclusion, with great respect, tha t

the learned. trial judge erred irr entering judgment for th e

respondent upon the ground that. because of the failure to plac e

the insurance the respondent vas entitled to judgment fo r

meLrruarr's i damages to the extent of the insurance covenantees to he placed ,
J .A . $<<i,(iO(i, in that the. loss would net have been within the

category of a. marine risk if placed, and uo rerovery could have

been had under a policy insuring against marine risk, but I an n

of the opinion that there is as good cause of action established

nporr the evidence adduced at the trial and within the statement

of slain) for the total loss of the dry dock and the inability upo n

the part of the appellant to return . the dry (lock in pursuanc e

It the terms of the lease. As to the rent, it caiuiot he ailowe d

for a longer period than up to the two' of the connncneemcnr .r f

action, the respondent then electing to have the damage assesse s

as of that (late (the action was brought before the expiry of th e

demise) .

	

Two cases in Ontario treat of the principle of lan '

applicable to the present case, and may be usefully referred to

Teynol(ls v. lo.rbarJ/c (lbS(i) 1O Ont.. (149, rind (I/oat y .

COURT

	

T .L.R . 2((3, 505, and I. am clear upon it that if it was pertinen tAPPEAL

to the present case and the loss could be said to be one that
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Armour (1894), 25 Out. 7. The head-note of the latter case CLEMENT, J .

reads as follows :

	

191 8
"Where there is a positive contract to do a thing not in itself unlawful,

the contractor must perform it or pay damages for non-performance
. Jan. 14 .

although in consequence of unforeseen causes the performance has become COURT OP
um ypi etedly burdensome or even impossible .

	

APPEA L

l the defendants hired the plaintiff's scow and pile driver, at a named —
price per day, they to be responsible for damage thereto, except to the Nov .3 .

engine, and ordinary wear and tear, until returned to the plaintiff . Whil e
in the defendants' custody, by reason of a storm of unusual force, the scow SEAT LE

and pile driver were driven from their moorings and damaged :—Held, that
Coxarxtu -
Trox AN D

the defendants were liable for the damages thus sustained, and for the rent DRY DociL
during the period of n lair . Taylor N . Caldwell [ (1863)], 3 B. & S . 826

	

Co .
followed . Harney r . J/u,r[(1884)], 136 Mass . 377 approved ."

	

V.
GRAN T

Even were the action maintainable upon the ground that the SMITA &

breach was the failure to place the insurance, the damages could

	

Co .

have only been, apart from the rent, the value of the dry doc k
now a total loss . There was no contract for a valued policy ,
and the value upon all the facts and surrounding circumstances ,
in my opinion, could not reasonably upon the evidence as adduce d
at the trial be placed higher than the value sworn to by Mr.
Paterson, the president of the plaintiff Company (the respond- McrHLLLies ,

J.A .

ent), and that was $34,500 (see Carreras (Limited) v . Cunard

Steamship Company (Limited) (1917), 34 T.L .R. 41, and note
that that also was a case of "the value shewn in the custom s
entries") . To that amount would be added the rent as allowe d
by the learned trial judge. (Fry, L.J. in Joyner v . Weeks

(1891), GO L .J., Q.B. 510 at p. 517 : "As a general rule I con-
ceive that where a cause of action vests, the damages are to b e
ascertained according to the rights of the parties at the tim e
when the cause of action vested." )

I would, therefore, allow the appeal to the extent indicated .
It follows that the appellant can recover nothing upon the
counterclaim .

EBERTS, J .A . : I agree with GALL II3ER, J.A .

	

EBERT S

Appeal allowed in part.

Solicitors for appellant : Mackay & Miller.

Solicitor for respondent : D. G. Marshall .
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GRAN T
SMITH &

	

defendant subsequently applied to the Court of Appeal to withdra w
Co .

	

the $90,000 cheque and substitute therefor a certified cheque fo r
$50,000 as security for the judgment so reduced .

Held, that the application must be refused as it should have been made a t
the time of the application for leave to appeal .

Per MCPHILLIPS, J .A . : Giving leave to appeal to the Privy Council con-
stitutes a bar to any further proceedings in this Court .

MOTION to the Court of Appeal for an order that the defend-
ant be allowed to withdraw its certified cheque for $90,00 0
that was paid into Court as security for the judgment obtaine d
by the plaintiff on the trial, and that said cheque be substitute d
by a cheque for $50,000 in view of the judgment of the Cour t
of Appeal . The plaintiff Company on the 14th of January ,
1918, obtained judgment for $85,000 and costs, and on the 31s t
of January following the defendant obtained an order for stay
of execution save as to costs upon payment into Court of a

Statement certified cheque for $90,000. The costs were then taxed an d
paid on the usual undertaking in case of appeal . On appeal
the Court of Appeal by judgment dated the 5th of November ,
1918, reduced the amount payable under said judgment t o
$44,500. On the 18th of November, 1918, leave was granted
the plaintiff to appeal to the Privy Council . Subsequently
defendant's solicitors endeavoured by negotiation to be allowe d
to withdraw the $90,000 cheque and substitute one for $50,000 ,
but the plaintiff's solicitors refused to give their assent .

The motion was heard at Vancouver on the 28th of November,
1918, by MACDONALD, C .J.A., MARTIN, GAL LINER, MCPHILLIP S

and EBERTS, JJ.A .

Execution—Security deposited—Stay— mount of judgment reduced o n

SEATTLE

	

appeal—Leave to appeal to Privy Council—Subsequent application t o

CONSTRUC-

	

withdraw portion of security .
TION AN D
DRY Dock A certified cheque for $90,000 was deposited for stay of execution on a

Co .

	

judgment for $85,000 which, on appeal, was reduced to $44,500 . Thev .

	

plaintiff then obtained leave to appeal to the Privy Council and th e

COURT of SEATTLE CONSTRUCTION AND DRY DOCK COM -

	

APPEAL

	

P ANY v. GRANT SMITH & CO. & McDONNELL,

	

1918

	

LIMITED. (No. 2 . )
Nov . 28 .
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S. S. Taylor, K.C., for the motion : They are entitled to
security for the amount of the present judgment and no more .
We should not be compelled to leave in Court a large sum no t
now required for the purposes for which it was deposited .

Davis, K.C., contra : It is too late now ; the application
should have been made before leave to appeal to the Priv y
Council was granted . There can be no further proceeding s
here .

Taylor, in reply .

MACDONALD, C .J.A. : I think the application must be dis-
missed . It seems to me the practice is perfectly clear . If there
had been no appeal to the Privy Council, the ordinary practic e
would be this, that the plaintiff would tax his costs, and get th e
amount of his judgment out of Court and the balance woul d
go to the defendant. There would be no question of coming
to this Court to anticipate that by getting an order that an
estimated amount only should be left in Court, that is to say ,
enough to cover the judgment, and the balance be paid out in
the way suggested. Would it make any difference that there
is an appeal to the Privy Council ? I think not . There is a
proviso in the order in council contained in section 6, for stay-
ing execution in the Court below pending appeal to the Priv y
Council and to provide for the taking of security for the judg-
ment debt. The application must be made at the time of th e
application for leave to appeal, but it was not made in this case ,
and so far as that is concerned, it is out of the question.

Mr. Taylor may find himself in a somewhat difficult position ,
but that cannot make any difference . For instance, had th e
costs been taxed the amount of the judgment debt and cost s
would be paid out of the moneys in Court, and he would hav e
got the balance, that is to say, $40,000, and then when he applie d
for leave to appeal to the Privy Council, in that case, he would
have no security to give . If there had been no money in Cour t
at all he would have to come to this Court to ask, under rule 6 ,
to have execution stayed upon giving security for the amount o f
the judgment of this Court. The practice seems perfectly clear
that moneys which are paid into the Court below must be sub-
ject to the rights of the parties to those moneys.

41 5

COURT OF
APPEA L

191 3

Nov. 28 .

SEATTLE

CONSTRUC-
TION AN D

DRY DOC K
Co .

V.
GRAN T

SMIT H

CO .

MACDONALD,
C .J .A .
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COURT OF
APPEA L

191 8

Nov . 28 .

SEATTL E
CONSTRUC-
TION AN D
llRv boei i

Co .

v.

GRANT

S m er u ~5.

Co .

GALI3HER,
.I .A .

MARTIN, J .A . : The money that is paid into Court is not paid.
into the registrar of this Court, but into the Court below. The
result of that is somewhat peculiar. T. think. in the circum-
stances we should not make any order in this matter . There
has been an affidavit filed by .Ir . Paris shewimt that his client s
are amply sufficient financially to meet any demands made. upon
them in this action . Strictly, the proper course for the plaintif f
Company to take was to apply to pay out and the defendan t
Company would have simply to pay that or what is found due
and keep the balance in their own pockets . I do not see tha t
it is possible for us to accede to the motion .

GAI .LAHLP, J .A . : I agree .

McPnI Lfes, J .A . : When an appeal is brought to the Privy
Council the giving of leave for the appeal should constitute a ba r
to any further proceedings in this Court, save such steps a s
may be necessary to perfect the appeal .

In Larsen v. Nelson c . Fort Sheppard Railway (unreporte d
upon this point) .Mr. Justice McCREIGHT, Speaking for the

MCPHILLIPS ,

J.A . Court when giving leave to appeal to the Privy Council, sai d
that if a stay of execution was to be directed and. the judgment
carried into effect—there it was the setting aside of the regis -
tered mechanic's lien	 good and sufficient security should be
entered into ; also see Davies v . McMillan (1.893), 3 B .C. 35 .

A stay of execution has not been asked for here . I must say
that, in my opinion, we have no jurisdiction at all to make an y
such order as is asked. for .

Enr:Ii'rs, J .A . : This application was not made at the prope r
time. After the application is made for leave to appeal t o
the Privy Council a similar application should. then be mad e

ERERTS, J .A . to the Privy Council for stay of execution, if execution i s
intended to be issued, the appellant giving security such as th e
Court sees fit .

_Motion refused .
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REX v. WONG JOE. (No. 2 . )

Certiorari—Information—Warrant not issued—Arrest—Trial and convic-

tion—No objection raised on hearing—Waiver .

On an information being laid before a magistrate, an officer without a

warrant arrested the accused who was subsequently tried withou t

objection and convicted . On an application for a writ of certiorari :

Held, that the conviction must be sustained as neglect to raise objectio n

at the hearing amounted to waiver .

M OTION OTION by accused for a writ of certiorari on the ground
that no warrant was issued and that the conviction was there -
fore bad. Heard by MORRISON, J. in Vancouver on the 25th
of October, 1918. An information was sworn out before a
magistrate, and without a warrant an officer arrested accused ,
who was tried and convicted .

E. A. Lucas, for the motion .
Wood, for the Crown, contra : The accused appeared befor e

the magistrate, with counsel, and pleaded not guilty . No objec-
tion was taken that a warrant did not issue. This amounts to
waiver : see Reg. v. Shaw (1865), 34 L.J ., M.C . 169 ; 10 Cox,
C.C. 66 ; Reg. v. Hughes (1879), 48 L.J., M.C . 151 ; 4 Q.B.D .
614 ; Dixon v. Wells (1890), 59 L.J., M.C. 116 ; Reg. v .

Clarke (1891), 20 Ont . 642 ; Ex parte Sonier (1896), 2 Can .
Cr. Cas. 121. In any event, the defect, if any, appears to b e
covered by section 1130 of the Code .

MORRISON, J. : The objection had been waived . The con-
Judgment

viction is sustained .
Conviction sustained.

MORRISON, J .

1918

Oct. 25 .

REX

V.
WONG JOE

Statement

Argument
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HUNTER ,

C.J.B .C .

1917

MASON ET AL. v. THE CORPORATION OF THE
CITY OF VICTORIA .

Nov. 29 .
Statute, construction of—Municipal works—Taxation--By-law for certai n

local improvements—Work partially done—By-law not to complet e

COURT OF

	

work—Further by-law providing for assessment—Based on repealed
APPEAL

	

Act—Validity—B.C. Stats . 1914, Cap. 52, Sec. 133 ; 1916, Cap. 44 ,
Sec . 25 ; and Cap. 45, Sec . 10—City by-laws Nos . 1147, 1868 and 1925 .

1918

The Victoria City Council passed by-law No . 1147, authorizing certain loca l
improvements, in 1911 . In 1915, the Council passed by-law No . 1868,

under section 133 of the Municipal Act (B.C. Stats. 1914, Cap . 52) ,

reciting that the work authorized had been carried out in part an d
that the Council deemed it inadvisable to complete the said work,
and enacted that an assessment be made on the lands benefited b y
the works so far completed. In September, 1916, the Council, acting
under said section 133, passed by-law No . 1925, which, after
reciting what had previously been done, levied and fixed the
assessment necessary to provide for the proportion of the cost o f
the work to be borne by the owners of the property immediatel y
to be benefited and the City respectively, and the by-law receive d
the sanction of the Lieutenant-Governor in Council . On the
31st of May, 1916, section 133 was amended by section 25 of the
Municipal Act Amendment Act, 1916, its operation being thereby con-
fined to drains, and on the same day section 10 of the Local Improve-
ment Act Amendment Act, 1916, was passed, providing that th e
Council may provide, under certain conditions, that work undertake n
and carried out in part shall not be completed, a condition being that
if the special assessment roll with respect to the work undertaken ha s
not been made and confirmed (and this had not been done), th e
Council may pass a by-law amending the by-law authorizing the con-
struction of the work in so far as it relates to the extent of the work .
In an action for a declaration that by-law No . 1925 is illegal and
void :

Held, on appeal, affirming the decision of HUNTER, C.J .B .C . (GALLIHER,

J .A . dissenting), that owing to the repeal of section 133, the Counci l
had no jurisdiction to pass by-law No. 1925, and that the prope r
course was to have amended by-law No. 1147, to effect the necessary
change under section 10 of the Local Improvement Act Amendment
Act, 1916, which at the time conferred the sole power for such an
assessment .

Statement A PPEAL from the decision of HUNTER, C.J.B.C ., in an
action by the owners of lot 42, on Amphion Street, in the City

Nov . 5 .

MASO N
V .

CITY OF

VICTORIA



41 9

HUNTER,
C.J .B.C .

191 7

Nov . 29 .

COURT OF
APPEAL

191 8

Nov . 5 .

MASON

V.
CITY OF

VICTORI A

Statement
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of Victoria, for a declaration that by-law No. 1925, of the City

by-laws, is illegal and void and that the plaintiffs ' land is no t

legally assessed by said by-law. Tried at Victoria on the 20t h

and 26th to 29th of November, 1917 . On the 8th of December ,

1911, the City passed by-law No . 1147, for the general improve-

ment of Amphion Street, between Gonzales Avenue and Oak Ba y

Avenue, providing specifically for paving the road, sidewalks ,

drains, water mains, and the removal of poles where necessary .

The work was proceeded with, and after the sidewalks, drains ,
lateral connections with drains and surface drains were com-
pleted, by-law No. 1868 was passed on the 20th of December ,
1915, providing that the work of local improvement set fort h
in by-law No. 1147 be not further proceeded with and that a n
assessment be made upon the lands benefited by the works com-
pleted for the amount expended . By-law No . 1925 was passed
on the 18th of September, 1916, and provided for the borrow-
ing of money for payment of the work completed on Amphion
Street, for the issuing of debentures, and for the raising o f
taxes for the payment of the debentures in ten annual pay-
ments. The by-law recited that "the work had been constructe d
in part (on Amphion Street) and the assessment made here-
under had been done in conformity with section 133 of th e
Municipal Act ." Section 133 of the Municipal Act (B.C .
Stats . 1914, Cap . 52) was on the 31st of May, 1916, amende d

by section 25 of the Municipal Act Amendment Act, 1916, it s

operation being confined to drainage works, and section 44A of

the Local Improvement Act (B .C. Stats . 1913, Cap. 49) as
enacted by section 10 of Cap. 45, B.C. Stats . 1916, passed o n
the same day, provided that in the case of a work undertake n
under the Act, if the work had been constructed or carried ou t
in part and the Council deem it inadvisable or impracticable to
complete the work as undertaken, the Council may provide ,
under certain conditions, that the work as undertaken shall no t
be completed, one of the conditions being that where construc-
tion has been begun, there must be a by-law passed to amend
the by-law which originally authorized the construction of th e
work in so far as it relates to the extent of such work, and fo r

all purposes thereafter the work undertaken be as set forth in
the amending by-law.
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McDiarmid, for plaintiffs .
C .J .B.C .
_

	

R. W. Hannington, for defendant.
191 7

Nov . 29 .

	

HUNTER, C.J.B.C. : This case presents this singularity, tha t
all of the gentlemen engaged, including the plaintiff, were a t

COURT

	

one time or other solicitors for the Corporation ; and therefor e
I may safely take it for granted that no point of importance ha s

Nov . 5 . a sense of obligation to both the learned counsel engaged for th e
MASON lucid and intelligent argument that has been presented .

CITY of

	

A great many points have been raised by Mr. McDiarmid in
VICTORIA attacking the validity of the proceedings. A number of th e

items which apparently, from the evidence, have been included
in the total lump charge of six thousand and odd dollars, suc h
as grading charges, removal of the poles, the question of th e
water laterals, the question of the inclusion of the old work ,
and the charge for the meter boxes, as well as the charge for the
surface drain, which of itself would amount apparently to som e
sixteen hundred odd dollars, and the further question as t o
whether the whole of lot 55 ought to have been included in the
assessment—these and numerous other points have been raised ;
but in view of the conclusion to which I have come, I do no t
think it is necessary to deal with any of them. A point which
has been raised, and which I think is fatal to the City's action ,
is that the by-law which creates the special assessment, No .

Statement
1925, purports to have been passed under section 133 of th e
Municipal Act, whereas at the time of the passage of the by-la w
No. 1925 that section of the Municipal Act had been changed ,
and a provision substituted known as 44A, passed by the amend-
ing law of 1916 .

It is, of course, a well-established principle with regard to
the interpretation of statutes, that a repealed law is understoo d
to have been repealed for all purposes, except so far as may b e
stated in the new statute, or by reason of some rule of law, as ,
for example, the rule relating to matters of procedure pending
at the time of repeal. Mr. Hanninglon urged strongly that
there is substantially no distinction between the new law and th e
old law. I am unable to take that view of it . I think that
under the old scheme, speaking generally, it was possible for

1918

	

been overlooked. In fact, I may freely confess that I am under
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the City, during the time of cricis in matters of finance, to com e
to the conclusion and make a declaration that they deemed i t
inadvisable to further proceed with the work undertaken, and
that they could pass a by-law to that effect and make an interim
assessment. I think the object of the new law was to requir e
certainty. Section 44A specially provides that the Council
may, "on the following conditions," provide that the work
undertaken shall not be completed . One of these conditions, i n
connection with a case where construction has been begun—
which is this case—is that there must be a by-law passed t o
amend the by-law which originally authorized the construction
of the work, in so far as it relates to the extent of the work ;
and then it goes on to enact that for all purposes after that, th e
work undertaken shall be as set forth in the amending by-law.
I think the object of that legislation was to introduce certainty
and finality, so that lot owners and parties interested in sales ,
and persons who are contemplating the purchase of property,
will know finally and definitely what is the extent of the obli-
gations in connection with the property . At all events, whether
that is so or not, there is, in my opinion, an express statemen t
by the Legislature that that is what has to be done .

Now the by-law impugned, No . 1925, purports, on the face o f
it, to have been passed under the repealed law ; it does not any-
where in terms establish definitely the extent of the work ; al l
that appears is that by-law No. 1868 recites that the Counci l
has deemed it inadvisable to proceed with the work . Notwith-
standing that declaration of the Council, there is nothing, s o
far as I can see, if the old law is still in force pro hoc vice, to
prevent the Council at some future time going on with th e
balance of the work, without any new petition or by-law. That
obviously, I think, is an undesirable state of affairs. There
should be finality in connection with matters of this sort, leav-
ing any further work to be initiated in the usual way.

There is the defect in the by-law that it does not affirmatively
declare the extent of the work, so that everybody will kno w
exactly where he stands . The Court is, of course, loath to upset
proceedings of this kind, which are thought to be for the publi c
benefit, undertaken by a governmental body such as a munici-
pality. And an objection of this kind savours perhaps of the

42 1
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HUNTER, technical ; but I think I would be treading on slippery groun d
C.J .B.C .

if I undertook to work out in some way or other some way of
1917

	

supporting this by-law 1925 as being in accordance with the
Nov. 29. requirements of section 44A .

COURT OF

	

I may say, also, that any counsel or solicitor who has bee n
APPEAL engaged by the City in connection with these matters is not at

1918

	

all to be blamed for having made any slip, if it can be calle d

Nov. 5 .
a slip, in connection with a matter of this sort, by reason of

-this welter of legislation, which I should think would take no t
one Philadelphia lawyer, but a dozen, to unravel . I will say, too ,
that I think that it was natural for the plaintiff to resort to an y
technicality that he could in order to. resist payment, because,
as far as I can see, after having the advantage of a view, th e
work was a disappointment, to this extent at any rate, that not-
withstanding the fact that some sixteen hundred dollars ha d
been spent upon constructing this surface drain, it seems to be o f
no value as the street now stands, by reason of the absence o f
gutters and catch-basins . It has been a work without result ,
so far at any rate . Not only that, but the sidewalks have been
left exposed to overflow of water from the adjoining lots, an d
the higher unfinished street, and placed on such a grade that a
larger amount of rock will have to be taken out of the roadwa y
than would have otherwise been necessary . The City has also
left alongside the sidewalk large masses of rock which wer e
blasted out of the sewer and drain, which make it impossibl e
for a vehicle to approach the sidewalk in a number of places .

But, fortunately for all concerned in this case, it seems to m e
that no responsibility or censure can rightly be laid to any o f
the present City officials in connection with the matter, becaus e
the work was commenced by persons who are not now in office ,
and who have not been before the Court .

I think the plaintiffs are entitled to succeed, and it follow s
that the counterclaim should be dismissed .

From this decision the defendant appealed . The appeal was
argued at Victoria on the 12th, 13th, 14th and 17th of June ,
1918, before MARTIN, GALLII!I:R and EBERTS, JJ .A .

R. W. Ilannington, for appellant : The by-law in question i s
attacked on a number of grounds : (1) It is based on a section

MASON
V.

CITY OF
VICTORIA

HUNTER,
C .J .B.C .

Argument
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that was repealed when passed ; (2) failure to assess all lots
reported to be benefited by the work ; (3) a surface drain was
improperly included in the assessment ; (4) that it drains other
lots than those assessed ; (5) Mason is charged with a wate r
connection not in the preliminary report ; (6) the charge in
assessment for back interest is excessive ; and (7) debenture
discount is improperly included in the assessment. - The assess-
ment was made and confirmed, without objection from Mr .
Mason until after the time for appealing had expired, and then
by-law No. 1925 was passed. Section 44A of the Local
Improvement Act, as enacted by section 10, B .C. Stats . 1916 ,
Cap. 45, is the later procedure . Under subsections (b) and (c )
of section 13, and sections 16 and 17 of the Interpretation Act ,
the procedure carried out can be supported . Section 44A does
not apply to this case : see Bourke v . Nutt (1894), 1 Q.B. 725 ;
63 L.J., Q.B. 497 ; Maxwell on Statutes, 5th Ed., 348 ; Mid -
land Railway Co. v. Pye (1861), 10 C .B. (x.s.) 179 ; Hals-
bury's Laws of England, Vol. 27, p. 159, par. 305. On the
question of whether we have the right to continue under section
133 see Key v. Goodwin (1839), 8 L.J., C.P. (o.s.) 212 ;
Lemm v. Mitchell (1912), 81 L.J., P.C. 173 ; Watson v.
Winch (1916), 85 L.J., K.B. 537. Respondent relied on Sur-
tees v. Ellison (1829), 7 L.J., K.B. (o .s .) 335, but they did not
have the Interpretation Act in England then . If this is cor-
rect, we were not bound to resort to section 44A, and the Cour t
of Revision had complete jurisdiction over the assessment .
Mason was given notice under section 33 of the Local Improve-
ment Act. He lived on the, street and saw the work going on .
His conduct bars him from this action . There was no objec-
tion to by-law No. 1147. He was the only one on the street to
object. Mr. Mason submitted himself to the jurisdiction of
the Court of Revision and is bound : see Petty v. City of Chilli-
wack (1916), 23 B .C. 97 ; City of Port Coquitlam v. Langan
(1917), 2 W.W.R. 208 ; Ilislop v. City of Stratford (1917) ,
34 D.L.R. 31. On the finality of the Court of Revision see
Canadian Land Co . v. Municipality of Dysart (1885), 12 A.R .
80 ; London Mutual Insurance Co . v. City of London (1887) ,
15 A.R. 629 ; Confederation Life v. Toronto (1895), 22 A .R .
166 ; Re White and Corporation of Sandwich East (1882), 1

HUNTER ,
C.J .B.C.
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Ont. 530 ; Niagara Falls Suspension Bridge Co . v. Gardner

(1869), 29 U.C.Q.B. 194 ; Nicholls v . Cumming (1877), 1
S .C.R. 395. He is precluded by estoppel by failing to exercis e
his right in time. He took no appeal from the revision, an d
we have collected from eight out of 14 that are taxed : Wilson

v . Delta Corporation (1913), A.C. 181 ; Toronto City v. Rus-

sell (1908), 78 L .J., P.C. 1 ; The Township of McKillop v .

The Township of Logan (1899), 29 S .C.R. 702. It is not the
policy of the Court to pronounce a judgment that , is ineffective :
see In re McKay (1917), 3 W.W.R. 447 ; Cartwright v . City

of Toronto (1914), 50 S .C .R. 215 at p. 219. On the question
of interpretation of statutes respecting taxation see Munici-

pality of Bifrost v. Houghton (1918), 1 W.W.R. 797. As to
the Court exercising discretion see In re Iluson and the Town-

ship of South Norwich (1892), 19 A .R. 343 at pp. 350-2 .
McDiarmid, for respondents : We are not attacking the firs t

two by-laws. The first by-law (No. 1147) sets out the work t o
be done, and in the by-law we are attacking (No . 1925) there
were excessive charges for work not included in the first by-law .
Any work done that was left out of the first by-law and th e
report upon which it was based is not a work of local improve-
ment : see Arbuthnot v. Victoria (1910), 15 B .C . 209. The
lack of a specification of a surface drain is an indication that a
surface drain was not to be built, but the assessment included
cost of surface drain . The Court of Revision has exceeded it s
jurisdiction, and I can attack the by-law in this Court becaus e
of the defect that exists in the assessment of the area that wa s
benefited by the report . The assessment includes $94 5
improperly included . On the question of waiver, the case i s
concerning the validity of by-law No . 1925. If they had
properly proceeded under the statute in force, i .e ., 44A (B.C .

Stats. 1916, Cap. 45, Sec. 10), they would have amende d
by-law No. 1147 instead of passing No . 1925 .

Hannington, in reply.
Cur. adv. vult .

5th November, 1918 .

MARTIN, J .A. : This case, raising some very perplexing ques -
MARTIN ,

J.A.

	

tions, has occasioned me much thought, and it is not easy t o

BUNTER ,

C .J .B.C .
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arrive at a satisfactory decision, though we derived much
assistance from the arguments of counsel, who are specially
versed in the subject-matter .

The view taken by the learned judge below was, briefly, tha t
the amendment introduced by the Local Improvement Ac t
Amendment Act, 1916, Cap. 45, Sec . 10, governed the situa-
tion, and I find myself unable, after a prolonged investigation
of the statutes and authorities, to say that this is incorrect ,

though, with respect, I do not agree entirely with his reasons .
I confess my opinion is not as strong as I should wish, for Mr .
Hannington submitted an almost convincing argument on behal f

of the City, based upon sections 13, 16 and 17 of the Interpre-
tation Act, R .S.B.C. 1911, Cap. 1. Section, 10 enables the
Council to escape the consequences of a failure to "complete th e
work as undertaken" on certain conditions, which provide for
substitution of a part of the work for the whole, as planned b y
the original by-law, to be effected by means of an amendmen t
of the original by-law, "authorizing the construction of the
work" ; in other words, a completion by partial -instead of
entire performance, and I am unable to see how this funda-

mental feature is "consistent" with the "old law or regulation"
under the Interpretation Act, Sec. 13(b), or how the "ne w

provisions" under section 10 "can be adapted to the old law o r

regulations" under section 13(c) in this grave respect as to "the

extent of such work." If I am right in this, it is necessary
that the original by-law, No. 1147, of December 12th, 1911 ,
should have been amended to effect the necessary substitution .

I regard section 133 as giving a power of interim assessmen t
on a work which has only been "carried out in part" and stil l
remains to be completed, while section 10 confers the sol e
power of an assessment which is final as and for a complete d
work, such power, however, to be exercised on specified "con-
ditions." There cannot be any real consistency or adaptabilit y
between the cases of one final and one (or more) interim com-
bined with one final assessments . I think that after the pas-
sage of section 10 the power to impose an interim assessmen t
was gone. Though by-law No. 1868, of December 27th, 1915 ,
may fairly be regarded as still standing as an "act done," unde r
the Interpretation Act, Sec. 17(a), so far as it goes, yet it does

HUNTER ,
C.J .B.C.
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OALLIIIER,

J.A .

not stand in the way of an amendment under section 10 .
By-law No . 1925 becomes, in this view, ineffective and therefor e
invalid, and cannot support the proceedings objected to .

It follows that the appeal should be dismissed .

GALLII1ER, J .A . : Under the provisions of by-law No . 1147 ,
passed by the Municipal Council of the Corporation of the City
of Victoria, and entitled Local Improvement Authorizatio n
By-law, No. 354, the grading, paving and draining of Amphio n
Street from Oak Bay Avenue to Gonzales Avenue, in said City ,
and the construction of permanent sidewalks of concrete on
both sides of the street, with curbs, gutters, and lateral connec-
tion to sewers, surface drains and water mains, and the remova l
of poles, if necessary, was authorized .

Subsequently, and on the 27th of December, 1915, the sai d
Municipal Council, under the provisions of section 133 of Cap .
52, B.C. Stats . 1914, passed a by-law, numbered 1868, an d
entitled Partial Assessment Authorization By-law No. 354 ,
wherein it was recited that the work which had been authorize d
had been completed and carried out in part and that the sai d
Council deemed it inadvisable to complete the said work an d
proposed to cause an assessment to be made on the lands bene-
fited by the works so carried out in part, and enacted that suc h
assessment be made, and that when such assessment should b e
made it should be submitted to the Lieutenant-Governor in
Council for approval. Subsequently, and on the 25th of Sep-
tember, 1916, the said Council passed a by-law, No . 1925, and
after reciting the different steps that had previously bee n
taken, levied and fixed the assessment necessary to provide for
the proportion of the costs of the work to be borne by the owner s
of the property immediately to be benefited and the Cit y
respectively, and such by-law was submitted to the Lieutenant -
Governor in Council and received his sanction . It is this
latter by-law which is attacked here, and firstly on the ground
of jurisdiction.

The Legislature of British Columbia, by Cap . 45 of 1916 ,
passed an Act entitled An Act to Amend the Local Improvement
Act (Cap. 49 of 1913), and which received sanction and became
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law on the 31st of May, 1916; wherein the following amend-
ment was made :

"10 . The following is added to said chapter 49 as section 44A :-

"44A. In the case of a work undertaken under this Act or under the Nov . 29.
local improvement provisions formerly incorporated in the Municipal Act ,

shall deem it inadvisable or impracticable to complete the work as under- APPEAL

taken, the Council may provide under the following conditions that the

	

191 8
work as undertaken shall not be completed :

"(1) If the special assessment roll with respect to the work under- Nov. 5 .

taken has not been made and confirmed as provided by this Act, the
MASON

Council may pass a by-law amending the by-law authorizing the construe-

	

v.
tion of the work in so far as it relates to the extent of such work, and for CITY OF

all purposes thereafter the work undertaken shall be as set forth in the VICTORIA

amending by-law	

It is admitted that the said Council, in passing by-law No .
1925, proceeded under section 133 of Cap . 52 of the Act of
1914, and not under the Act as amended in 1916, and which
was then in force, and it is submitted they had no jurisdiction
so to do and that the by-law falls and all subsequent proceed-
ings with it . No objection is taken to the jurisdiction of th e
Council, nor to the method of procedure or the steps taken u p
to and including the passing of by-law No . 1868. Assuming
then, as I think we must, that all steps taken were legally and
properly taken up to the time of the passing of by-law No .
1868, this by-law (which is not attacked) authorized and
directed an assessment to be levied for the portion of the work OALLIHER,

J.A.already completed and the preparation and certification of the
assessment roll, and the passing of by-law 1925 was a carrying
out of what had been already legally and properly authorize d
after determination by the Council not to proceed with th e
entire work to completion . Although by-law 1868 does not in
express words state that it amends by-law 1147, it does, both i n
its recitals and in its enacting clauses, in effect amend it in th e
manner indicated in the amending Act of 1916, and this amend-
ment took place prior to the passing of that Act .

I cannot see in any way how the plaintiffs are prejudiced .
The proceedings under the 1916 amendment would have been
similar, and they had the added protection of the necessity o f
obtaining the consent of the Lieutenant-Governor in Council ,
which did not pertain under the 1916 amendments . In effect,

HUNTER,

C.J.B .C .

191 7

if the work has been constructed or carried out in part and the Council COURT OF
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HUNTER, all steps had been taken authorizing the assessment .

	

The
C.J.B .C .

Council had previously determined not to proceed with th e
1917

	

work and embodied their determination in the form of a by-law ,
Nov. 29 . and what was afterwards done was the carrying out of tha t

COURT of
authorization . The learned Chief Justice laid great stress upo n

APPEAL the fact that the object of the 1916 amendment, section 44A ,

1918

	

was to give finality to such proceedings . The words used in

Nov. 5 .
that section are "the Council may provide under the following
	 conditions that the work as undertaken shall not be completed."

MASON In the recital in by-law 1868 the words are "the said Council
CITY of has deemed it inadvisable to complete the said work," but in

VICTORIA the enacting clause these words are used : "The said work of
local improvement set forth in said by-law 1147 shall not b e
further proceeded with." I think the phrases used in the recita l
and in the enacting clause of the by-law were treated as synony-
mous terms by the Council, but if that be not so, there is, as I
view it, more finality in the expression "shall not be further pro-
ceeded with" than in the expression "shall not be completed, "
as in the latter the Council might proceed further with the wor k
short of completion and still be within the term . In this case,
the special assessment roll with respect to the work undertaken
had not been made and confirmed, so that it would be necessar y
under the 1916 Act to pass a by-law amending the by-law
authorizing the construction of the work, as set out in subsee-

GALLIHEB, tion (1) of 44A. I think by-law 1868 is, in effect, such a n
J .A .

amending by-law, and being legally and properly passed befor e
the enactment of 44A, brought matters to such a state that th e
passing of by-law No . 1925 may be considered as the machinery
for carrying into effect the provisions of the original by-law a s
amended .

Mr . IllcDiarmid argued with great force a number of objec-
tions which I do not deal with specifically by reason of the fact
that the by-law, not being moved against, no objection take n
against it at the Court of Revision, and no appeal from tha t
Court, are, in my view, met by the provisions of the statute and
the cases cited to us by Mr . Ilannington, among which are
Foster v . Township of St . Joseph (1917), 39 O .L.R . 525 ; 37
D.L.R. 283, and Ilislop v . City of Stratford (1917), 34 D.L.R .
31, both decisions of the Court of Appeal for Ontario .
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It might not be out of place to state here that I am duly
HU N TS ,

appreciative of the care exercised by both counsel in the pre-
paration of their case and the assistance they rendered the

	

191 7

Court in argument .

	

Nov . 29 .

The appeal, I think, should be allowed, and the defendant
COURT OF

should have judgment on its counterclaim, with costs .

	

APPEAL

191 8

Nov. 5 .
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DAVID GIBB & CO . v. NORTHERN CONSTRUCTIO N
COMPANY LIMITED AND CARTER-HALLS -

ALDINGER COMPANY LIMITED .
Oct. 1 .

Sale of goods—Vote or memorandum—Sufficiency of—Signatures—Stamped
names—Trial—Finding of jury—Supplementing—Agreement to get DAVID GIBB

bonds for performance of contract—Whether to be treated as a part of

	

& CO ,

the contract on suspensory condition.

	

V .
NORTHERN
CONSTRUC-

In a vendor's action for damages for refusal by vendee to accept goods sold

	

TION
over $50 in value, the plaintiffs produced as a memorandum, signed COMPAN Y

by vendee's agent, a document which consisted of a printed form with
the name of one of vendees appearing in print at the head and als o
at the foot in the place for signature. The evidence was that one
Cummings who was admittedly agent for both defendants in the trans -
action, had filled up in writing the printed form with the terms o f
the contract, that the names of both defendants appeared, the one
printed and the other written under it at the head and in the plac e
for signature with the word "and" written between them . The jury
found that the word "and" was so written by Cummings . The jury
refused to find by whom the name of the vendee, " N.C .Co ., Ltd." wa s
stamped under the other vendee's name or whether the names of the
vendees as occurring in the document were intended to operate as th e
"sign .'.ture of the said companies . "

The evidence was that either Cummings or someone in defendant's offic e
had added the stamped signature of "N.C .Co., Ltd ." ; that Cummings

EBIeRTS, J.A. would dismiss the appeal .

Appeal dismissed, Galliher, J .A. dissenting.

Solicitor for appellant : R. W. Hannington.

Solicitor for respondents : F. A. McDiarmid.
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had written the word "and" between the names in both places an d
APPEAL

	

had then handed the document to vendors, saying "there is you r

1918

	

contract," and had told them to get bonds for its performance which
it was understood throughout would have to be done .

Oct. 1 .

	

The trial judge, on motion for judgment, drawing all inferences not incon-
sistent with the findings of the jury, held that there was a verbal con -

DAVID GIBS

	

tract, supported by a sufficient note or memorandum thereof, and h e& Co .
v.

	

entered judgment for the plaintiff .
NORTHERN Held, on appeal (per MACDONALD, C .J.A .), that, on the evidence, it was a
CONSTRUC-

	

term of the verbal contract that the plaintiffs should furnish security
TION

	

for its performance, and that since the document put forward as aCOMPANY
memorandum did not set forth that term, it was insufficient ; that
what Cummings meant in saying "there is your contract" should hav e
been decided by the jury and question 8 answered ; that if Cumming s
meant the document as a written contract and not as a memorandum
thereof, the non-inclusion of the term in the bonds was immaterial ;
that there should be a new trial .

Per GALLIHER and ERECTS, JJ.A . : That question 8 should have been
answered and there should be a new trial .

Per McPHrLLSPS, J.A. : (1) The jury having failed to find by whom the
name of defendant N . C . Co ., Ltd ., was stamped on the document, and
whether the printed and stamped names of both defendants were
intended as signatures and authorized execution thereof, the action
should be dismissed, it being incompetent for the trial judge to supple-
ment the answers of the jury by making those findings . (2) That, on
the evidence, there was no concluded contract, and upon this ground
as well the action should be dismissed.

A PPEAL by defendants from the decision of AIuRPZZY, J. of
the 27th of November, 1917, in an action tried with a jury for
damages for breach of contract by the defendants, the vendees ,
in refusing to carry out contract of sale by plaintiffs to them
of certain cut stone. A verbal contract between the partie s
was made on the 8th of August, 1916, one Cummings acting
as defendants' agent in the transaction . The plaintiffs, at the
suggestion of Cummings, then went to a bonding company t o
procure bonds for the performance by plaintiffs . The bonding
company requested evidence in writing of the terms of the con-
tract to be furnished in the names of the defendants . Cum-
mings had in his possession at defendants' offices a printe d
form of contract which had been used in making the bargain a s
containing the conditions, etc ., agreed on . It was a blank for m
suitable for use when parties themselves executed under thei r
hands and seals . It was printed for Carter-Halls-Aldinger
Company Limited, with their name printed at the beginning as

Statement
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contractors with a blank for names of sub-contractors . The
name Carter-Halls Aldinger Company Limited was also printe d
in the place for signature, with the words "president" 	
"director"	 and the application was signed, sealed and
delivered. Cummings, for the purpose of satisfying the deman d
for a memorandum, by means of a rubber stamp impresse d
the name "Northern Construction Company, Limited," above
the printed name "Carter-Halls-Aldinger Company, Limited, "
occurring both at the beginning and in the place for signatures ,
and in longhand wrote the word "and " between the names. He
then filled in the blanks in the form with the amount an d
description of the stone sold, price, etc., and other particulars of
the contract, leaving the printed conditions, which were thos e
agreed on verbally, standing . He then handed the documen t
to the plaintiffs. The statement of claim put the contract in
the alternative as a contract in Whiting signed by the defend-
ants by their agent Cummings and as a verbal contract mad e
between plaintiffs and defendants acting through their agen t
Cummings and supported by the document referred to, treate d
as a note or memorandum thereof sufficient to satisfy sectio n
11 of the Sale of Goods Act . At the trial, defendants' counse l
asked Cummings whether in filling in the form and affixing th e
names he intended to make and sign for defendants a contract .
Plaintiffs ' counsel objected that as the plaintiffs' case as prove d
was a verbal contract, supported by a document, the form an d
circumstances or delivery of which made it in law a sufficien t
memorandum, the intention of Cummings and whether h e
meant the names of defendants therein as signatures was imma-
terial, the trial judge ruled, that upon the issue of whethe r
there was a written contract signed by defendants the questio n
was right and the evidence material. Plaintiffs' counsel then
withdrew from the statement of claim all allegations of written
contract . The trial judge nevertheless admitted the evidenc e
and put the following questions to the jury :

"(1) Was there a contract made between the plaintiffs and defendant s

for the furnishing of Saturna Island stone? Yes.

"(2) If so, name the parties between whom such contract was made ?
Plaintiffs and defendants .

"(3) When was such contract made? Eighth August, 1916.
"(4) Was such contract broken? Yes .
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"(5) Damages? $4,000.
"(6) When and by whom was the name Northern Construction Co .,

Limited, stamped upon Exhibit 3, on the face and at the end? [N o
answer .]

"(7) When was the word "and" written between the names of th e
defendant Companies in Exhibit 3 by Mr . Cummings? Eighth August,
1916 .

"(8) Were the names of the defendant Companies as occurring in
Exhibit 3 intended to operate as the signature of the said Companies ?
[No answer .] "

The appeal was argued at Vancouver on the 1st, 2nd, 3r d
and 6th of May, 1918, before MACDONALD, C .J.A., GALLI-
HER, MCPHILLIPS and EHERTS, JJ .A.

Reid, K.C., for appellants : There was no sufficient memor-
andum to satisfy 'the statute . The jury could not properly
find there was a contract on the evidence . As to the signature
to the memorandum see"Hubert v . Treherne (1842), 3 Man . &
G. 743 at p . 751 ; Hubert v. Turner (1842), 11 L.J ., C.P. 78 .
Circumstances under which the document was made and handed
over shew that it was not a memorandum intended to evidenc e
a completed verbal contract, but merely to indicate to the bond-
ing company what the contract would be when formally execute d
by defendant Companies : see Benjamin on Sales, 5th Ed ., 263 ;
Koksilah Quarry Co. v . The Queen (1897), 5 B.C . 525 and
600 ; Sievewright v. Archibald (1851), 17 Q.B. 103. If there
was a verbal contract it was a term of it that a bond for its per-
formance should be obtained, and the document contained n o
mention of this term and is therefore not a memorandum of th e
verbal contract in evidence and found by the jury : Pym v .

Campbell (1856), 6 El . & Bl . 370 ; 25 L.J., Q.B. 277 ; Goss

v . Nugent (1833), 5 B . & Ad . 58 ; 2 N. & M. 28 ; 2 L.J., K.B.
127. As to the effect of the jury refusing to answer the ques-
tions see McPhee v. Esquimalt and Nanairno Rway. Co.

(1913), 49 S .C .R. 43 .

Cassidy, K.C., for respondents : The series of facts
which make up a transaction are res gestas : see Faund

v . Wallace (1876), 35 L .T. 361. On the question of th e
sufficiency of the signature to the document see Halsbury' s
Laws of England, Vol . 7, p. 376, par. 776 ; Jones v . Victoria

Graving Dock Co. (1877), 2 Q.B.D. 314. It is entirely for
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the Court to say whether the memorandum is sufficient . Sec-
tion 11 of the Sale of Goods Act (R .S.B.C. 1911, Cap. 203) is
the same as section 17 of the Statute of Frauds, and on th e
question of signature see Coles v . Trecothick (1804), 9 Ves.
234 at p . 249 ; Durrell v. Evans (1862), 1 H. & C. 174 ; John

Griffiths Cycle Corporation, Limited v . Humber & Co., Limited
(1899), 2 Q.B. 414 ; Koksilah Quarry Co. v. The Queen
(1897), 5 B.C . 525 and 600 ; Dewar v. Mintoft (1912), 2
K.B. 373 ; Evans v. Hoare (1892), 1 Q.B. 593. It has been
held that a printed name will operate as a signature. This
point was not taken until after verdict, and therefore too lat e
to have effect : see Graham and Sons v . Mayor, &c ., of Hud-
dersfield (1895), 12 T .L.R. 36. He said, "There is your con-
tract, go and get your bond." I contend the bond is collateral
to the contract . On the question not being raised at the tria l
see Eyre v. The Highway Board of the New Forest Union
(1892), 8 T.L.R. 648 ; Ogilvie v . West Australian Mortgag e
and Agency Corporation (1896), A .C. 257 at p. 260 ; Connec-
ticut Mutual Life Insurance Co . of Hertford v . Moore (1881) ,
6 App. Cas. 644 ; Scott v . B.C. Milling Co. (1894), 3 B .C.
221 ; (1895), 24 S.C.R. 702. In order to satisfy the statute ,
you require only a note or memorandum in writing of the bar-
gain signed by the party to be charged : see Sari v. Bourdillon
(1856), 26 L.J., C.P. 78 ; Egerton v. Mathews (1805), 6 Eas t
307 ; Laythoarp v . Bryant (1836), 2 Bing. (N.C.) 735 ; Mar-
shall v. Lynn (1840), 6 M. & W. 109 ; Gibson v. Holland
(1865), L.R. 1 C.P. 1 ; McCaul v. Strauss & Co. (1883), 1
C. & E. 106 ; Chalmers's Sale of Goods, 7th Ed., p. 23. The
plaintiff was unfairly treated and taken by surprise in th e
defendants being allowed to set up in reduction of damages tha t
there was not sufficient stone on Saturna Island to fill the con-
tract . The defendants were not entitled to raise this questio n
at all : see Couturier v . Hastie (1856), 5 H.L. Cas . 673 ; Scott
v. Sampson (1882), 51 L.J., Q.B. 380 ; Mangena v. Wright

(1909), 78 L.J., K.B. 879. We set up that we were ready and
willing to deliver the stone . They did not plead to that. This
evidence as to lack of stone is therefore inadmissible . The
cases on the question of the sufficiency of the denial in th e
defence are Hogg v . Farrell (1895), 6 B .C. 387 ; Page v. Page

28
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(1915), 22 B.C. 185 ; Merchants' Bank of Canada v. Bush

(1917), 24 B .C. 521. As to plea of being "ready and willin g
to carry out the contract" see Cuckson v . Stones (1858), 28
L.J., Q.B . 25 ; Boyd v. Lett (1845), 1 C .B. 222 ; Jackson v .

Allaway (1844), 6 Man. & G. 942 ; Isherwood v. lkhitmore

(1842), 10 M. & W. 757. A denial in the form given in th e
defence is not sufficient, as this evidence is outside of the ques-
tion of damages.

Reid, in reply .

Cur. adv. vult .

1st October, 1918 .

MACDONALD, C.J .A . : I think there must be a new trial .
The jury's answers are incomplete. Their finding that a con-
tract was entered into between the parties on the 8th of Augus t
may refer to a verbal contract, of which evidence was given .
That verbal contract included a term that the plaintiffs shoul d
furnish security for the due performance of their obligations .
A verbal contract is not enforceable in the absence of a memor-
andum in writing . The memorandum in writing which i s
relied upon is the document which is put forward alternativel y
as a written contract and . a memorandum in writing of a verba l

MACDONALD, contract . This document was handed to the plaintiffs by Cunt-
C .J .A . Inings, who, it is admitted, was agent for both defendants, but

the question is, was it handed to the plaintiffs as the signe d
contract, or as only the proposed contract to be formally exe-
cuted when the security aforesaid should have been perfected ?
Whet. Cummings said "There is year contract . ' what did he
mean? That was a question of fact to be decided by the .fury ,
and question No . 8, the answer to which would have decided it ,
was left unanswered . had the document b : a a delivered as th e
signed contract, then evidence of some omitted stipulatio n
could not have been given in' this action as framed . On th e
other hand, if it can be relied on merely as evidence of th e
verbal agreement, it does not contain all the terms of it .

GALLI[IL'II, J .A . : 1 ant, though not without some hesitation ,
concurring in the granting of a . new trial. owing to the failure
of the jury to answer the eighth question .

GALLI I IER ,
J .A.
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MCPHII LIrs, J .A. : This appeal involves the determinatio n
as to whether, upon the facts as led at the trial, a contract has
been established within the meaning of section 11, subsectio n
(1) of the Sale of Goods Act, R .S.B.C. 1911, Cap. 203 (the Sal e
of Goods Act, 1893, Imperial, is in like terms : see section 4 an d
subsections thereto) . The jury has failed to find as a fac t
whether the writing which is claimed to be a sufficient memor-
andum in writing of the contract was made and effectivel y
signed. Two questions were put to the jury, which were not
answered, which went to the question of fact whether there wa s
a signature within the'statute (being Nos . 6 and 8), and in th e
absence of any answer or finding of the jury upon this crucial
point, the learned trial judge has undertaken to find the ques-
tion of fact. With great respect to the learned trial judge, thi s
was without his jurisdiction . The tribunal, the constitutional
tribunal in the case, was the jury. Mr. Justice Duff, in McPhee

v . Esqutiinalt and 1Yanaimo Rway . Co. (1913), 49 S.C.R. 43
at p . 53, said :

"By the law of British Columbia, the Court of Appeal in that Provinc e
has jurisdiction to find upon a relevant question of fact (before it on
appeal) in the absence of a finding by a jury or against such a findin g
where the evidence is of such a character that only one view can reason -
ably be taken of the effect of that evidence. The power given by O . 58, r .
4, `to draw inferences of fact . . . . and to make such further or other
order as the ease may require,' enables the Court of Appeal to give judg -
ment for one of the parties in circumstances in which the Court of first MCPI{I7iiPS ,

instance would be po, .11 n ".

	

for instance, where (there being some

	

?•A .

evidence for the jury) the only course open to the trial judge would be to
give effect to the verdict ; -while, in the Court of Appeal, judgment migh t
be given for the defendant if the Court is satisfied that it has all th e
evidence before it that could be obtained and no reasonable view of tha t
evidence could justify a verdict for the plaintiff . This jurisdiction is one
which, of course, ought to be and, no doubt, always will be exercised bot h
sparingly and cautiously : Pay, r, Limited v . Betrue/eri, (1906), A .C . 148 ,
tit p . 161 ; and Sk cate v . rite', s (Limited) [ 1914 )1, 30 T.L.R . 290 . "

Very recently, in fact, in I'ebruaxx of this year (1918), th e
Court of App e al in England had the same point up for con-
sideration in 11 ' inlerbotham, Gurney di Co. v. SiSthorp cC Co x
(11)18), 87 L .J., K.l> . 527 . She per Swinfen Lady, L .J. (now
the Master of the Rolls) at pp . 528 and 529 .

Now the situation in the present case is this : unless it is a
case in which it is right and proper to enter judgment, there
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must be a new trial . In my opinion, but with great respect to
contrary opinion, the case is one in which judgment should b e
entered for the defendants and the action dismissed, that is, i t
is a case in which this Court is entitled to so decide : see Mr.

DAVID GIBR
Justice Duff in the McPhee case at p. 53, "in the absence of a

& Co . finding by a jury or against such a finding where the evidenc e
NORTHERN is of such a character that only one view can reasonably be taken
CoNSTRUC- of the effect of that evidence," and Swinfen Eady, L.J. in the

TIO N
COMPANY Winterbotham case at p . 529 :

"But where the evidence is such that only one conclusion can properl y
be drawn, then in my opinon this Court is bound to draw that conclusion ,

and to enter judgment accordingly. "

We find this statement in Chalmers's Sale of Goods, 7th Ed . ,
23-4, under the heading "Formalities of the Contract" :

"Signature is the writing of a person's name on a document for th e

purpose of authenticating it . If the name appears in an unusual plac e

it is a question of fact whether it was intended as a signature . (Johnson

v . Dodgson (1837), 2 M . & W . 653 at p. 659 ; Caton v . Caton (1867), L .R .

2 H .L . 127) . Signature by mark, initials, or stamp is sufficient. (Ben-

jamin on Sale, 4th Ed ., p . 232 .) The signature to a telegram form suffice s

(Godwin v . Francis (1870), L .R. 5 C.P. 295) ; so too does the signatur e

of an agent in his own name, for then evidence is admissible to charge th e

principal though not to discharge the agent . (White v . Proctor (1811), 4

Taunt. 209 ; of . Newell v . Radford (1867), L .R. 3 C .P . 52. The authority o f

the agent is to be determined according to the ordinary rules of agency ; but

it seems that one party cannot be the agent of the other to sign for him .

Sharman v . Brandt (1871), L .R . 6 Q.B . 720, Ex . Ch . ; of. Farebrother v .

Simmons (1822) 5 B. & Ald . 333 . A letter written by an agent whic h

refers to and recognizes an unsigned document containing the terms of the

contract, may satisfy the statute . John Griffiths Cycle Co . v . Humber &

Co. (1899), 2 Q.B. 414, C.A. (reversed on another point (1901), W.N .

p . 110, ILL .), decided on s . 4. It is obvious that a person m)y be a n

agent to sign, though he may not have authority to settle the terms of th e

contract between the parties. The two questions are distinct. "

The learned counsel for the respondents, in his able but ver y
ingenious argument, did not contend that the rubber-stamped
document was a duly executed contract with all the formalitie s
that are required when corporations are parties, but that it wa s
a sufficient "memorandum in writing of the contract" to satisf y
section 11, subsection (1) of the Sale of Goods Act (Cap . 203 ,
R.S.B.C. 1911) . The alleged sufficiency of signature to the
document in writing is in the following form, the word "and "
between the names of the two Companies (the names of the
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Companies being rubber-stamped thereon) being inserted in the COURT OF
APPEAL

handwriting of Cummings, the agent for both Companies :

	

—
"IN WITNESS WHEREOF the parties hereto have caused these presents to

	

191 8
be executed.

	

" NORTHERN CONSTRUCTION CO. LIMITED
and

	

DAVID GIBE
"CARTER-HALLS-ALDINOER CO . LIMITED

	

& CO .

	 (Seal)

	

v.

"President and General Manager .
NORTHERN
CONSTRUO -

	 TION
"Secretary-Treasurer .

	

COMPAN Y
"Sub-	 ( Seal )
"(Contractor )

"Witness	 (Seal) "

It is patent to me that there is no signature here . The very
writing importing the requirement that execution thereof shal l
be in the one case by the president and general manager, wit h

the seal of the Company, and in the other to be by the secretary-
treasurer, with the seal of the Company, all of which is absent .
Then there was evidence which I think was conclusive tha t
there should be a bond before contract, and that was admittedl y
not existent at the time . Upon this question the learned tria l
judge, in the concluding part of his very careful judgment, said :

"Plaintiffs admit they were asked, and agreed, to put up a bond insurin g
the due performance on their part of the contract. Defendants urge that
this agreement is one of the terms of the contract and, as it is no t
mentioned in the sub-contract of the 8th of August, 1916, the contention
is that the sub-contract does not comply with this requirement of th e
section. The plaintiffs in reply say : 1st, that while it is true that under MCPHILLIPS ,

	

section 4 of the Statute of Frauds the whole agreement must be in writing

	

J A

the decisions shew a distinction between that section and the old section 1 7
of the Statute of Frauds, now section 11, subsection (1) of the Sale o f
Goods Act . The distinction set up is that the section is complied with
if the writing states all that was to be done by the person to be charge d
even though this does not include all the terms : Sarl v . Bourdillon (1856) ,
26 L.J ., C .P . 78 ; Egerton v. Mathews (1805), 6 East 307. It is not
denied that in these cases apparently, the judgments do put forward this
principle as at least one of the rationes decidendi . I am asked, however ,
to disregard them because of a statement in Benjamin on Sales, 5th Ed . ,
247, to the effect that the substitution of the word `contract' in said sub-
section (1) of section 11 of the Sale of Goods Act for the word `bargain, '
appearing in the 17th section of the Statute of Frauds, has rendered Sarl
v . Bourdillon of only historical interest . It is also pointed out that this
case is commented upon in htahelen v . Dublin and Chapelizod Distillery Co .
(1877), I .R. 11 C.L. 83 at p . 91 . In view of the opinion hereinafte r
expressed, I do not feel called upon to decide this question . The plaintiffs
next say, the bond provision was not a term of the contract but a stipula -

Oct . I .

"In the presence o f

"Witness
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COURT OF tion forming the basis of the contract, breach of which would entitle th e

	

APPEAL

	

defendants, at their option, to be discharged from their liabilities under th e

	

1918

	

contract and being such stipulation in contradistinction to being a term o f
the contract it does not come within the words of said section 11 an d

	

Oct. 1 .

	

Wallis v . Littell (1861), 11 C .B. (N.s .) 369, and Lindley v. Lacey (1864) ,
34 L .J ., C.P . 7, are relied upon . The defendants say the bond provision

DAVID GrBB was an integral part of the contract, that is that, putting it in the most
& Co .

v

	

favourable light for plaintiffs, it operates as a defeasance and consequentl y
NORTHERN its omission from Exhibit 3 is a fatal defect on the principle of Pym v .
CoNSTRUC- Campbell (1856), 25 L.J., Q .B . 277, coupled with Goss v . Nugent (1833) ,

	

TION

	

5 B . & Ad . 58 . The case of Wallis v . Littell, supra, shews that this is a
COMPANY

question of fact . The jury, in my opinion, have not passed upon it and ,
as stated, I think I have the power and ought to do so since the point wa s
first brought clearly forward on the motion for judgment . The jury' s
verdict, I think, means simply that a contract for the sale of Saturn a
Island stone was made between plaintiffs and defendants on August 8th,
1916 . But whilst the contract was thereby found to be actually i n
existence, the verdict makes no finding as to whether the bond provisio n
operated as a suspension or as a defeasance of such actually existing
contract . That it might be either one or the other, depending on wha t
view of the facts is taken, is, I think established as a proposition of law
by the cases above cited. My view of the evidence is, that the bond pro -
vision was suspensive . It was, I believe, common ground between the
parties before August 8th, 1916, that a bond would be required if the con -
tract were made and in that event such contract so made would only b e
operative, at the option of defendants, if the bond was actually put up.
This being the state of affairs between the parties on August 8th, 1916 ,
the jury finds on that day the contract was made . My view is that o n
August 8th, 1916, accepting, as I am bound to, the jury's verdict, ther e
was no discussion about the bond matter until after the contract was com-
pleted. The reason was that both parties were already at one that th e

put up. When the contract was concluded, Cummings, in effect, said t o
plaintiffs : `Now hasten to procure the bond the putting up of which wil l
as we have all along both understood bring the contract we have just
made into operation .' For these reasons, I am of opinion that the sub -
contract of the 8th of August, 1916, satisfies the requirements of th e
statute. There will be judgment for plaintiffs for the amount of th e
verdict. "

In my opinion, quite apart from the insufficiency of signa-
ture under the Sale of Goods Act and its requirements, upo n
the evidence (which I do not think it necessary to canvass in
detail, considering the view at which I have arrived), there wa s
no concluded contract, and in this connection it is instructive t o
read what Lord Loreburn said in Love and Stewart (Limited )

v. S. Instone and Co. (Limited) (1917), as reported in 33

T.L.R. 47:ii at p . 476 .

MCPHU.LrPS,
operation of any contract made would be suspended until the bond wa s

J.A.
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Again, and with great respect, the learned trial judge was in O T OF
APPEAL

error in assuming to pass upon this further question of fact,

	

—
which, if an essential fact to be found, was the province of the

	

191 8

jury, not that of the learned judge . It is instructive upon this

	

Oct . 1 .

point to note what Lord Moulton said in Rickards v. Lothian DAVID GIBE

(1913), A.C. 263 at p. 274 :

	

& Co .
v.

"This is an issue of fact in which the burden is upon the plaintiff, and NORTHERN

he has obtained no finding from the jury in support of it . It is perhaps CONSTRUe-

irrelevant to consider who is responsible for this omission, because it is

	

TION
COMPAN Y

for the plaintiff to see that the questions necessary to enable him to suppor t
his case are asked of the jury . "

The judgment of Maule, J. in Hubert v. Turner (1842), 4
Scott (N.H.) 486 at pp. 507-9, is most apposite to the facts o f
this case, and indicates in apt language, when the facts are con-
sidered in this case, that there was not "some note or memor-
andum in writing of the contract . . . . signed by the party t o
be charged, or his agent in that behalf." I would particularly
refer to that portion of the judgment at p . 508, which reads :

"Applying one's common sense to the matter, it is impossible not to see ,
not only that this instrument does not purport to be signed, but that it
does purport to be intended to be signed by the contracting parties . "

I do not propose to set forth here in detail a reference to th e
numerous cases referred to in the able arguments delivered b y
counsel on behalf of the respective parties to this appeal, but i t
has been established to my satisfaction that the judgmen t
appealed from, with great respect to the learned trial judge, McPH

a
ILL

A
IPS ,

.

is clearly wrong and cannot be upheld . Even were I wron g
in my view that the case is a proper one for judgment for the
defendants, and dismissal of the action, then at best, all tha t
could be directed would be a new trial. Further, if that even
should not be the necessary result, the evidence shews that
the respondents contracted recklessly, undertaking to supply
stone of which there is no evidence whatever that it was in plac e
and capable of being quarried and delivered, so that if it can b e
said that there was a contract, the damages are excessive, in
fact, no damages whatever have been proved, and upon thi s
phase of matters, all that could be done by this Court would b e
to direct that for the breach thereof nominal damages only b e
allowed. Lord Atkinson, in United Shoe Manufacturing Co.

of Canada v . Brunet (1909), 78 L.J., P.C. 101, said at p. 107 :
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	 ment of the Court below set aside and the action dismissed .
DAVID GIBR

& Co.
v .

NORTHERN
CONSTRUC -

TION
COMPAN Y

COURT OF

	

"As the respondents have broken their contract, the appellants must ,
APPEAL despite the finding of the jury that they sustained no damage, be entitle d

to nominal damages, but to nothing more . "
1918

In my opinion, the appeal should be allowed and the judg -

EBERTS, J.A . would order a new trial .

New trial ordered, McPhillips, J .A. dissenting.

Solicitors for appellants : Bowser, Reid, Wallbridge, Douglas

& Gibson.
Solicitor for respondents : T. J. Baillie .

MACDONALD,
J .

(At Chambers)

PALTLSON v. CANADIAN PACIFIC RAILWAY
COMPANY.

1919

	

Costs—Taxation—Railway defendant—Passes issued to witnesses—Regula r

Jan . 13 .

	

fares not chargeable on taxation .

PAULSON
Where a railway company issues passes to witnesses required on the tria l

v .

	

of an action, the regular fares covered by the passes are not chargeabl e

CANADIAN

	

against an unsuccessful party .
PACIFI C
RY. Co.

APPLICATION by defendant for review of taxation.
Defendant issued passes to several witnesses on its behalf for
transportation to the place of trial . [`pon taxation before th e
registrar, he refused to allow the amount of railway fares tha t

statement would have been charged, but for the passes . It was submitted
that the issue of passes was a matter of convenience to the Rail -
way Company, and the regular fare should be taxed as a proper
disbursement . Heard by MACDONALD, J. at Chambers in Van-
couver on the 13th of January, 1919 .

McMullen, for the application .
M . A. Macdonald, K.C., contra.

Judgment

	

MACDONALD, J. : The registrar was right in not allowing the
fares as a disbursement .
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Courts—Trial—Civil action—Crime involved—Judgment pending criminal
proceeding.

191 9

Jan. 13 .

A civil action where a crime is involved may be proceeded with in a case
where a criminal prosecution has actually been carried through and
decision is under advisement .

STANDARD
BANK OF
CANAD A

v .
SHUEN WAK

ACTION for the recovery of $1,800, being an over-payment by
a teller of the plaintiff Bank to the defendant . The teller found
a shortage in his cash, and on checking up concluded that in
cashing certain cheques presented by the defendant he ha d
overpaid him in the above sum . The plaintiff laid a criminal
charge against defendant, but before decision was given com-
menced civil proceedings. The magistrate withheld decision
on the criminal charge pending decision in this action . The Statement

defence was raised that immediately the evidence disclosed a
criminal offence on the part of the defendant which had not
been prosecuted to a conviction or acquittal, the plaintiff should
not have been allowed to proceed with the action, but should
have been nonsuited . Tried by Mulzrny, J . at Vancouver on
the 20th of December, 1918 .

F. G. T. Lucas, for plaintiff.
J. A . Russell, for defendant .

13th January, 1919 .

Munrny, J . : I accept the evidence for the plaintiff as true.
I was particularly impressed with the demeanour in the witness -
box of Davidson, the chief witness for plaintiff.

As to the contention that a civil action cannot be taken, whe n
crime is involved, until there is a criminal prosecution, section
13 of the Criminal Code would be an answer if not ultra vires .

I do not deem it necessary to decide whether it is or not, for a
criminal prosecution has actually been carried through in thi s
matter and the decision is under advisement . Further, wha t
is disclosed here is not a felony at common law : Halsbury' s
Laws of England, Vol . 9, p. 631. Finally, there seems much

Judgment
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doubt that the principle invoked is really law at the presen t
time, as evidenced by the opinion of the Royal Commissioners
who drafted the English Draft Criminal Code . See notes t o
section 13, Crankshaw's Criminal Code, 4th Ed ., p . 21 .

There will be judgment for plaintiff, with costs, including
costs of motion to strike out paragraph 5 reserved to trial judge .

Judgment for plaintiff .

MACDONALD, WESTERN FUEL COMPANY v . RAINY RIVER PUL P
J .

& PAPER COMPANY.
191 9

Jan . 9 .
Sale of goods—Coal—Used for specific purpose—Knowledge of by vendor—

Implied warranty—Selection by purchaser—Mixing grades—R .S .B .C.

WESTERN

	

1911, Cap. 203, Sec. 22(1) .

FUEL Co .
V.

	

The defendant purchased from the plaintiff three consignments of coal, th e
1 RAINY

PULP
first being lump coal, the second steam lump coal and the third washed

RIVE
R & PAPER

	

slack coal . The first consignment after it became the property of th e

Co. defendant was lost at sea but the balance was received and used i n
mixture by the defendant for steaming purposes . On plaintiff suing
for purchase price the defendant counterclaimed in damages on a n
implied warranty for fitness . The Court found the plaintiff was awar e
that the coal was intended for steaming purposes, that the defendant
made its own selection of grades (the lump coal being superior and

the slack coal inferior in quality) and that owing to the loss of th e
first consignment the mixture was depreciated in quality and faile d
to fulfil the purpose intended .

Held, that while the plaintiff knew the purpose for which the coal was
intended it was reasonably fit for that purpose if properly used and
owing to the defendant's improper use of the coal by mixing th e
different grades together the implied warranty that might otherwis e
have existed and rendered the plaintiff liable was in the circumstances
inoperative .

ACTION for the purchase price of coal sold by the plaintiff t o
Statement the defendant . The defendant counterclaimed for damages fo r

breach of an implied warranty of fitness . The facts are state d

MURPHY, J.

191 9

Jan . 13 .

STANDARD
BANK O F
CANADA

V .

SHUEN WAH
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fully in the reasons for judgment . Tried by MACDONALD, J .
MACDONALD,

J .
at Nanaimo on the 19th of December, 1918 .

WESTERN
9th January, 1919 .

	

FUEL Co .

MA( DONALD, J . : On March 20th, 1918, defendant purchased RAINY

from plaintiff 204 tons of lump coal at $6 per ton, amounting RIVER PUL P

& PAPER
to $1,224 . Then on March 26th, there was a further purchase

	

Co .

of 151 tons of steam lump coal at $6 per ton, and 150 tons of
washed slack coal at $4 per ton, which amounted to $1,506 ,
thus making the total purchase $2,730 . The first consignmen t
of coal, after it became the property of the defendant, was lost
at sea, but it received and used the balance. It thus became
liable to pay $2,730, unless it can excuse payment and recove r
damages on account of the quality of the coal delivered.
Defendant not only disputes liability, but seeks to recover, b y
way of counterclaim, in addition, a large amount for damages .
There was an amendment allowed at the trial, which savoure d
of an allegation of an express warranty by plaintiff, as to th e
quality of the coal . It was, however, clearly understood tha t
such a ground of complaint was not being allowed the defend -
ant, at that stage of the proceedings . The whole question then
to be determined is, whether there was an implied warranty, o n
the part of the plaintiff, coupled with a breach thereof .

Judgment
Defendant relies upon the exception, referred to in subsectio n
(1) of section 22 of the Sale of Goods Act, as follows :

"22 . Subject to the provisions of this Act and of any statute in tha t
behalf, there is no implied warranty or condition as to the quality or fitnes s
for any particular purpose of goods supplied under a contract of sale ,
except as follows :

"(1) Where the buyer, expressly or by implication, makes known to the
seller the particular purpose for which the goods are required, so as to shew
that the buyer relies on the seller's skill or judgment, and the goods are
of a description which it is in the course of the seller's business to suppl y
(whether he be the manufacturer or not), there is an implied condition
that the goods shall be reasonably fit for such purpose : Provided that in
the case of a contract for the sale of a specified article under its patent or
other trade name, there is no implied condition as to its fitness for any
particular purpose ."

There was some reference to the application of subsection
(2) of said section 22, as being also a ground of defence, but I

C. W. Craig, and Yarwood, for plaintiff.
M. A . Macdonald, K .C., for defendant .

191 9

Jan. 9.
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MACDONALD, do not think the facts of the case, support any contention unde r
3.
_

	

such subsection, nor assist the defendant .
1919 Was there, then, an implied warranty as to the quality o r

Jan . 9 . fitness of the coal for any particular purpose? This involve s

WESTERN consideration of the provisions of the subsection . In the firs t
FUEL Co. place, it was necessary for the defendant to shew, that th e
p y plaintiff, or its agent authorized to sell, knew of the particula r

RIVER PULP purpose for which the coal was required. I allowed the letter
& PAPER

co. of such agent to be given in evidence, not as proof of its con -
tents, but as coming within the purview of Poulton v. Lattimore

(1829), 9 B . & C. 259. I am quite satisfied, that from th e
previous dealings between the parties, as well as the discussion
with its local agent at Vancouver, the plaintiff was well awar e
that the coal was intended to be used, not simply for ordinar y
heating, but was sold as "steam coal ." That the object in
view was, through the use of this coal, to create steam i n
connection with the pulp mill, operated by the defendan t
at Port Mellen, B.C. See as to evidence admissible to
prove implied warranty, Gillespie Brothers & Co . v. Cheney ,
Eggar & Co . (1896), 2 Q.B. 59. The difficulty is, that
the plaintiff had different grades of coal for sale and, i n
giving the order, the defendant made its own selection of th e
grades, that it thought would be suitable for its purposes. It
purchased 355 tons of lump coal, which is a superior grade ,

Judgment
and only 150 tons of washed slack coal, which is an inferio r
quality. If all the coal thus ordered had been mixed and use d
together by the defendant, there would have been practicall y
two-thirds of lump coal and one-third of slack coal in the mix-
ture . Through the loss of the first consignment, it resulted in
the mixture being depreciated in quality, so that there was 5 0
per cent. of lump coal and 50 per cent . of slack coal, used
together by the defendant for steaming purposes . Bearing in
mind, that the plaintiff was bound by the knowledge actually
possessed by its agent—if not from its previous sales —
then, if it had simply sold, for steaming purposes, a certai n
quantity of coal, I think there would be an implied war-
ranty, that such commodity was reasonably fit for the pur-
pose intended. Defendant could successfully contend, tha t
it relied upon the skill or judgment of the plaintiff in
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selecting the coal that would be suitable, but when the MACDONALD,

defendant made a choice of a higher and also a lower class

	

a .

of coal, it exercised its own judgment, as to whether these

	

191 9
grades could, when mixed together and with the appliances they .Ian . 9.

had in hand, effectually create the heat necessary for generating WESTERN
steam. It might be contended, that if the order for the lump FUEL Co.

coal, or slack coal, had been given, and filled, separately, then,

	

RAIN Y

it involved an implied warranty, as to its fitness, for the particu- RIVER PULP
PAPE R

lar purpose intended. Even if it were held, that the plaintiff

	

Co.

was required to supply either lump or slack coal, that would b e
fit for steaming purposes, then, would such a warranty appl y
to these two grades sold together ? Could it be fairly argued,
that considering the manner of shipment, and that the tw o
qualities of coal were not kept separate, such a warranty, as t o
each grade, would apply as well to the whole consignment ? I
do not think such a conclusion should be reached, in view of th e
manner of shipment and subsequent use of the coal . The main
ground, more fully taken by the plaintiff, upon the question
of implied warranty and attendant breach thereof, was, that the
defendant, having these two grades of coal available, did not us e
them in a proper manner ; so that if the necessary steam wa s
not produced, it was not on account of a defect in the coal, bu t
through its wrongful user . Plaintiff contends, that it supplie d
the article, which it undertook to furnish . Was the coal then
rendered unfit, by the defendant, for the intended purpose,

Judgment
either by the two grades being mixed and used together or, i f
the slack were used separately, by not being properly "fired" ?
The analysis of the coal shewed, that neither grades came up
to the British Thermal Unit standard . If it had not been for
the evidence of Swanton, defendant's engineer, who had 3 0
years' experience, I would have laid great stress upon this fact ,
but he frankly admitted that his complaint lay with the slac k
coal and not the lump coal . He said he could have broken up
the lump coal and obtained a satisfactory result . If he had
pursued this course, he would have been obtaining what is
known as "the run of the mine ." Evidence for the plaintiff
shewed that it was using the slack coal separately and obtainin g
a pressure of steam that would have answered the purposes o f
the defendant . If this evidence be accepted (and I can see no
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MncnoNALD, reason why it should the discredited) ; then, I have to conside r
3 .

why the defendant could not obtain equally satisfactory results ,
1919 by using the lump and slack coal together. It was stated

Jan. 9. emphatically, by one of the plaintiff's witnesses, who asserte d

WESTERN that he had years of experience, that you could not properly use
FUEL Co . lump coal and slack coal together in the same furnace an d

RAINY obtain the requisite amount of heat . It was further suggested,
RIVES 1'uLP that the air supplied, as a draught for the furnace, was instil -1i-P APER

Co .

	

dent, but .1 think, while this may have been the situation dur -
ing the previous fall, that it had been remedied. It comes
back then for me to determine, whether the ground thus take n
by the plaintiff, that slack coal should be used separately from
lump coal and fed with great care, if proper results are to be
obtained, is correct. It was even stated, that hand-firing wa s
ineffective and that slack coal should be fed into the furnac e
automatically, by proper appliances for that purpose . The
reasons given by Maltby, sales manager of the plaintiff, wh y
you cannot use lump and slack coal together in a furnace ,
appeal to me. I have not been assisted 1y any evidence to th e
contrary, nor, aside from the analysis of the coal, has there bee n

Judgment any independent evidence, as to the fitness or otherwise of the
coal . I think that the defendant required coal at the time an d
in good faith, complained as to the poor results obtained
from the use of the coal delivered . At the same time, upon th e
evidence, while holding that the plaintiff knew the purpose fo r
which the coal was intended, i have come to the conclusion, tha t
it was reasonably fit for that purpose, if properly used by th e
defendant . The improper usage consisted, in mixing and usin g
the. different grades of coal together and thus nullifying thei r
effect for heating purposes, so the implied warranty that migh t
otherwise have existed, and rencltred the plaintiff liable, di d
not attach or was, under such circI nnssn s, inoperative . The
counterclaim for damages is thus dismissed and the plaintiff i s
entitled to judgment for the sum of i,2,730, with interest and

Judgment for plaintiff .



XXVI.] BRITISH COLUMBIA REPORTS.

	

447

RE LAND REGISTRY ACT, AND BLANCHAR D

AND MORGAN .

Will, construction of—Realty—Bequest—Use before sale—Registration .

MACDONALD,
7 .

(At Chambers )

191 9

Jan . 9 .
A testator by will dated the 10th of June, 1913, bequeathed to B . and M.

in equal shares certain property in Victoria. The will also contained

	

LAN D
the words "B . to have full use of house and land to reside in or let REGISTRY
as he thinks fit until the year 1917, when the property must be sold ACT, AN D

at latest or earlier if the amount of not less than $8,000 can be BLANCHARD

realized." Testator was killed on the torpedoing of the Lusitania, AND MORaAN

May 7th, 1915 . On appeal from the refusal of the Registrar-Genera l
of Titles to register B . and M . as the absolute owners of the property :

Held, that the provision as to the use of the house and land neither con -
tracts nor limits the previous portion of the will and the applicant s
should be registered as absolute owners .

A PPEAL from the refusal of the Registrar-General of Title s

to register the east half of lot 19, map 180, Lake Hill Estate ,
Victoria, in the names of the applicants as the absolute owners
thereof under the will of Emma Wylie, deceased . The facts
are set out fully in the reasons for judgment . Argued before
MACDONALD, J. at Chambers in Victoria on the 20th of
December, 1918 .

Harold B. Robertson, for applicants .
Registrar-General of Titles, in person, contra.

9th January, 1919 .

11 .~cDON LLD, J . : liv her will, dated the 10th of June, 191.3 ,
Emma Wylie "bequeathed" to her friend and manager, Edward .
Norris Blanchard, and to her niece, Annie Mabel Morgan, i n
equal shares, property, described as the east half of lot nineteen
(1.9), map 180, Lake Mill Estate, Victoria, B .C. Hrs. Wylie
was killed on the torpedoing of the "Lusitania" on the 7th o f
May, 1915. Her will was duly probated and an application
was made to register Mr . BIanchard and ,Miss Morgan as abso-
lute owners of the property. The Registrar-General has refuse d
the application in such form, and would only allow registration

Statement

Judgment
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MACDONALD, with the reservation, that the property was held by such partie s
J .

(At Chambers) in trust. It is sought to reverse his decision in this respect .

1919

	

The ground taken by the Registrar is, that the following word s
in the will, removed, what might otherwise have been, an abso -

Jan. 9.
	 lute disposition of the property in favour of the parties, viz . ,

RE

	

"Edward Norris Blanchard to have full use of house and lan d
LAN D

REGISTRY to reside in or let as he thinks fit until the year 1917, when the
ACT, AND pro ert must be sold at latest or earlier if the amount of not

BLANCHARD

	

p y

AND MORGANless than eight thousand ($8,000) dollars can be realized."
This is a peculiar proviso, and seems to indicate that the testa-
trix was satisfied, that she would die before the year 1917 .
Otherwise it would be ineffective . It is difficult to determine ,
what either she or the conveyancer had in mind, in thus con-
trolling the use of the property . It may have been simply a
precaution limiting the occupation of Mr . Blanchard and thu s
benefiting Miss Morgan. It is contended, however, that the
result is, that the parties are only trustees of the property . It
is pointed out, that at the close of the will, any residue is to b e
divided amongst the great nieces and nephews of the testatri x
who are alive at her death . She appointed P . Morgan and
Edward Norris Blanchard as her executors .

In construing the will, I am required to consider its entire
contents, so as to give it full effect . I should also endeavour ,
if possible, to carry out the intention of the testatrix .

	

In

Judgment
taking this course, I must bear in mind that the nature of th e
will must be interpreted "according to its proper acceptation, o r
with as near an approach to that acceptation, as the context o f
the instrument, and the state of the circumstances existing a t
the time of its execution will admit of ." Mrs. Wylie seems t o
have been possessed of various stocks and shares, and the gros s
value of her estate was fixed at £6,535 . She gave variou s
specific legacies and, even after these had been paid, ther e
would be considerable residue of her personalty to be divided
amongst her great nieces and nephews . I can assume that the
testatrix had some good reason in referring, in the commence-
ment of her will, to her manager and her niece . Did she intend ,
by thus singling them out for her first consideration, to simply
name them as trustees, for her great nieces and nephews ? Thi s
would seem unlikely and would not be a mark of favour, but
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rather the contrary. It would be imposing a responsibility on arA° 1JNArn~

two persons, one of whom was resident in England. Then (At chambers )

again, as indicating her desire to give property to one of these

	

191 9

parties, I find the succeeding clause in the will reads as follows : Jan . 9 .

"In addition to the above property I bequeath the sum of two hundre d
pounds (£200) to Edward Norris Blanchard and the use of furniture,

	

RE

horses, rigs and stock until he sells all, the money from sale of furniture,
REQIS

I' A n
TIZY

horses, rigs and stock to go to my estate ."

	

AcT, AND

The ordinary plain reading of this bequest would indicate
AND Mo$aAN

that the testatrix entertained the belief that she had already ,
by her will, bequeathed property to Mr. Blanchard and was
making him an additional gift, with the use of some propert y
until it was disposed of . A further strong point, in favour of
the conclusion that Mrs . Wylie gave the land absolutely, and
not to be held in trust, arises not only from the wording of the
will, but from the fact, that if Miss Morgan, her niece, were
simply to be a trustee, she would obtain no benefit whatever
under the will. One trustee resident in the Province would ,
if so intended, have been sufficient, and the mention of Mis s
Morgan's name would be without any apparent aim or object ,
unless she was to become really possessed of part of the property
of the testatrix . She would not even be in as good a position
as the great nieces, who were to share in a division of wha t
would be, irrespective of the real estate, a substantial residu e
of the estate. So I do not think the provision, as to the us e
of the house and land, which is the sole basis for the contention J udgment

as to trusteeship, controls or limits the previous portion of the
will . In my opinion, Mrs. Wylie intended to give the propert y
in question to Mr . Blanchard and Miss Morgan in equal share s
absolutely . In coming to a conclusion, as to the interpretatio n
of this portion of the will, I have followed the principle ,
referred to by Buckley, J . in Kirby-Smith v . Parnell (1903) ,
72 L.J., Ch. 468 at p. 470 as follows : "I ought to read th e
whole will in order, to gather from it the testator's intention."
I have endeavoured not to speculate on what the testatrix migh t
have intended to do, but endeavoured to carry out her intention ,
as far as the words of the will will permit . I have sought to
ascertain "what she wished by interpreting what she said" :
see Rolfe, B. in Grover v . Burningham (1850), 5 Ex. 184 at

29
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MACDONALD, pp. 193-4. There should be an order directing the Registrar
(At Chambers) to register the property absolutely in the name of the applicants

1919

	

without any limitation.

Jan . 9 .

R E
LAN D

REGISTRY
ACT, AN D

BLANCIIARD
AND MORGA N

COURT OF

	

REX v. FONG SOON .
APPEAL

Statute, construction of—Chinese Immigration Act—Chinaman resident in

1919

	

Canada—Visits United States—Neglects to register under section 2 0

Jan . 15 .

	

of Act—Returns after short stay—Convicted under section 27—State-

ment of case—Manner of—R.S.C. 1906, Cap. 95, Secs. 20, 21, 27 ; Can.

REX

	

Stats . 1908, Cap. 14, Sec. 5 .
v .

FoNG SOON Accused, a Chinaman, was regularly admitted into Canada in 1901, wher e

he resided continuously until the 1st of May, 1918, when he went t o

Blaine in the State of Washington, U .S .A ., without giving notice of
his intention to leave Canada, as required by section 20 of the Chines e

Immigration Act. Ike returned to Canada on the 21st of May follow-
ing, when he was charged and convicted (under section 5 of the 190 8
Amendment of said Act) of landing in Canada without payment of

the tax payable under said Act .
Held (MACDONALD, C.J.A. and GALLn3ER, J.A. dissenting), that the con-

viction cannot be sustained . The term "landing" in Canada in sectio n
5 of the 1908 amendment to the Act has relation to the original act o f
landing and does not apply to the re-entering of a certificated Chinese
resident of Canada after a temporary absence on a visit to an adjacent

city in the United States .
Per MARTIN, J .A . : It is not necessary that a transcript of all the evidence

be sent up with the stated case. In special cases where some of the
evidence is necessary it should be confined to that portion of it whic h
is relevant to the points in question.

Per MCPnILLIPS, J .A . : If it is the intention of Parliament to cover a eas e
as here established the language should be clear and unambiguous.
The provisions of sections 20 and 21 are only directory in their nature

and not extensive enough in their terms to destroy the certificate held .

APPEAL by way of case stated from a conviction by IIowAY ,

Statement Co. J ., under section 5 of the Chinese Immigration Act Amend -
ment Act, 1908, the accused having been convicted of having
"landed in Canada without payment of the tax payable unde r

Application granted .
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the Act." The facts are set out fully in the case stated, which COURT OF
APPEA L

is as follows :
"1. The defendant, Fong Soon, was tried before me at the City of New

	

191 9
Westminster, on the 16th of October, 1918, exercising criminal jurisdiction Jan . 15 .

	

under the provisions of Part XVIII., of the Criminal Code relating to

	

speedy trial of indictable offences, for that he, on or about the 21st of

	

REx

	

May, 1918, being a person of Chinese origin, did land in Canada, without

	

V .

payment of the tax payable under the Chinese Immigration Act and Foxy SOO N

amending Acts, contrary to the form of the statute in such case made an d
provided and against the peace of our Lord the King, his Crown an d
dignity.

"2. The defendant was regularly admitted into Canada on the 12th of
August, 1901, having complied with section 6 of the Chinese Immigratio n
Act, 63 & 64 Viet ., 1900, and having received a certificate under section
13 of the same Act, and resided in Canada from that date, until abou t
the 1st of May, 1918, when he went to Blaine, Washington, U .S .A., where
he remained until the 21st of May, 1918, when he returned to Canada and
was arrested on the 21st day of May, 1918, and was charged with th e
offences hereinbefore set out .

"3. The accused did not give notice of his intention to leave Canada
as required by section 20 of the Chinese Immigration Act, 3 Edw . VII .,
chapter 8.

"4. It was contended by counsel for the defence that the accused wa s
not guilty of an infraction of section 27 of the Chinese Immigration Act Statemen t

as amended by section 5, chapter 14, 7 & 8 Edw. VII ., but having acquire d
domicil in Canada, he was at liberty to leave and return to Canada at will .

"5. I convicted the accused under section 27 of the Act as amende d
aforesaid, and fined him $100 .

"6. Upon application of counsel for the accused, I reserve the followin g
questions for the opinion of the Court of Appeal :

"(1) Did the accused having been regularly admitted into Canada o n
the 12th of August, 1901, and remaining in Canada until on or about th e
1st of May, 1918. when without complying with section 20 of the Chinese
Immigration Act, he went to the United States at Blaine, Washington, an d
returned therefrom on or about the 21st of May, 1918, commit an offenc e
under section 27 of the Chinese Immigration Act as amended by section 5 ,
chapter 14, 7 & 8 Edw . VII . ?

"(2) Should the accused have been charged with an offence under
section 30 of the Chinese Immigration Act, instead of section 27 aforesaid ?

"(3) Attached hereto is a transcript of the evidence taken at the trial ,
together with my reasons for judgment . "

The appeal was argued at Vancouver on the 10th of December ,
1918, before MIACnocALD, C .J.A., MARTIN, GALLII3ER, Mc-
PHILLIPS and EBERTS, JJ.A .

1? . L. Maitland, for appellant : Having paid the tax once there
is nothing in the Act to compel him to pay it again . Having Argument

paid the tax, section 27 does not apply to him . Under section
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21 the tax is only payable again when he is away for more than
one year . He was in Canada for seventeen years and obtaine d
a domicil here : see In re Margaret Murphy (1910), 15 B.C .
401 . The statute must expressly state we have to pay twice ;
it cannot be inferred .

Reid, K .C., for respondent : The Murphy case does not apply.
The effect of his argument would be to repeal sections 20 and 2 1

of the Chinese Immigration Act. If he goes out without report-
ing as required by the Act, he must pay when he comes back .
If authority is given expressly it excludes the doing of the ac t
under other circumstances : see North Stafford Steel, d c., Co .

v . Ward (1868), L.R . 3 Ex . 172 at p. 177 ; Blackburn v .

Flavelle (I 881), 6 App. ems . 62S at pp. 634-5 .

Maitland, in reply .
15th January, 1919 .

MACDONALD, C .J.A . : The accused, a person of Chines e
origin, who had previously been duly admitted into Canada ,
went to the State of Washington, and returned after an absenc e
of three weeks . He came overland, not by ship . IIe was con-
victed under section 27 (a) of Cap . 95, R.S.C. 1906, being th e
Chinese Immigration Act, as amended by section 5, Cap . 14,

7 & S Edw. VIT., of the offence therein specified . He had not
availed himself of the privilege granted by section 20 of the
principal Act .

If on the true construction of the said Act as so amended i t
ought to be held that the accused on his return from the State
of Washington landed in Canada, then I think he was rightl y
convicted . The section is a penal one, and must be strictly con-
strued, and the words "lands in Canada " are open, I think,
to the interpretations respectively of "lands in Canada from
a ship" and "arrives in Canada by any other means of convey-
ance." The word "lands" is used popularly in many senses ,
and among others in the sense of "arrives." This will be see n
by consulting any standard dictionary . No doubt it must clearly
appear in a ease of this kind that Parliament meant in sectio n
27 that "lands" should include enters or arrives in Canada fro m
a place outside Canada, before the accused can be properly con-
victed of having landed in Canada without complying wit h
the Act.
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Now, looking at the whole Act and considering its object, I COURT OF
APPEAL

have come to the conclusion that "lands" is not to be restricte d
in its meaning to the landing from a ship, but includes entering

	

191 9
in any other way . The Act is clearly aimed at the restriction Jan . 15 .

of Chinese immigration into Canada by any means of convey-

	

RE x

ance. Section 24, for instance, is direction against every
FONG SOON"master or conductor of any vessel or vehicle who lands or

allows to be landed," etc . There "lands" includes departur e
from a train, as well as from a ship .

Then as to the effect of sections 20 and 21 of the Act .
Section 20 enables the person desiring to depart temporaril y
from Canada to register, and having done so, to return to Canada
within a year, exempt from the exactions provided for in th e
Act . The meaning and intent of these sections are not doubtful,

	

cnoNALn ,
and they afford ample protection to a person in the situation of

	

C .J .A.

the accused, desiring to leave Canada for a period less tha n
one year. To limit the meaning of "lands" to entry by water,
would be to create an anomaly under sections 20 and 21 clearly
not intended by Parliament. I would therefore answer the
first question in the affirmative .

As to the second question, the accused being already convicte d
under said section 27, it is purely academic and ought not to
have been submitted. I would therefore make no answer to it ,
even if my answer to the first question did not make it unneces-
sary to do so .

MARTIN, J.A . : This is an appeal from a conviction under
section 27 of the Chinese Immigration Act, R .S.C. 1906, Cap .
95, as amended by section 5 of Cap. 14 of 1908, whereby the
appellant was convicted of having "landed in Canada withou t
payment of the tax payable under" that statute . The appellan t
is a Chinaman, who originally "entered Canada" from China ,
on the 12th of August, 1901, and paid the tax of $500 an d
received the proper certificate that "he had been permitted to
land and enter" . (section 8), and continued to reside in Canad a
till on or about May 1st, 1918, when he went to the United
States for about three weeks on a visit and returned to Canada :
he did not give notice of his intention to leave and return, an d
become registered as required by section 20 .

MARTIN .
J .A .
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In my opinion, the conviction cannot be sustained, becaus e
APPEAL

I do not regard the leaving of Canada and the return thereto by
1919

	

one of Chinese origin, who has already duly landed in or entere d
Jan . 15 . Canada, as a new and distinct "landing " in the proper sense o f

REX

	

the word as used in the statute, and though the immigrant ma y
v.

	

later so conduct himself by infringing the statute that he wil l
FONG Soon have (apart from any possible penalty under section 30, as t o

which I express no opinion) to pay another tax of equal amoun t
upon "returning" to Canada after an absence of 12 months,
under section 21, "in the same manner as in the case of a firs t
arrival" ; yet there is nothing in the Act which says that he in
other respects loses the pecuniary or other benefit of his origina l
"landing." On the face of it and in ordinary parlance, it i s
quite inappropriate to describe, e .g ., the return of a certificated
Chinese resident of Canada from a visit to an adjacent city i n
the United States for a few days, as a "landing" in Canada ; in
such cases the proper word is "returning," and it is so used i n
section 21, under the significant heading "Re-entry ." "Land-
ing" means "first arrival " as used in section 21, and the fact
that it is therein provided that a re-entry after 12 months'
absence shall be treated "in the same manner as in the face o f
a first arrival, " i.e ., landing, goes to mark the distinction that
must still be observed in other cases between the original land-

MARTIN,

ing and a subsequent re-entry. It is not out of place, I think,
J .A . to say that in the construction of this Chinese Immigration Act

there should not be overlooked the existence in Canada of a
considerable and ever-increasing number of Canadian-bor n
Chinese who are natural-born British subjects, as pointed ou t
in my judgment in Re Coal Mines Regulation Act (1904), 1 0
B.C. 408 : cf . also section 7 of the said Act .

In my opinion, therefore, the first question should be answere d
in the negative .

The second question, asking "should the accused have bee n
charged with an offence under section 30," is not a prope r
question, and should not have been reserved or submitted to thi s
Court, and ought therefore to be ignored : it is not for us t o
give advice . The third question is not indeed a question at all ,
but simply a statement that "(3) attached hereto is a transcript
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of the evidence taken at the trial, together with my reason s
for judgment . "

I take this opportunity to renew the observations we made las t
term upon the irregular and inaccurate manner in which case s
are stated for our consideration and the practice that it ha s
been sought to introduce of needlessly and expensively sendin g
up a transcript of all the evidence taken, as in the case at bar ,
where it was not even, and could not properly have been referre d
to. This Court
"is bound by the facts as they are certified to us by the Court below, an d
cannot go beyond them (save as provided by subsections (2) and (3) of
section 1017	 ), even though the result is that they may `state
you out of Court" :

Rex v . Angelo (1914), 19 B .C. 261 at p. 269, 5 W.W.R. 1303 ,
27 W.L.R. 108, 22 Can. Cr. Cas. 304 ; Rex v. Riley (1916) ,
23 B.C. 192, (1917), 1 W .W.R. 325, 26 Can. Cr. Cas. 402 ;
and Rex v. De Mesquito (1915), 21 B.C. 524 at p. 526, 9
W.W.R. 113, 32 W.L.R. 368, 24 Can. Cr. Cas. 407. So
even in special cases where it is necessary to send up a transcript
of some of the evidence, it should be confined to that portion of
it which is relevant to the point in question, e .g., Was there
any evidence on which the conviction could be founded? or
upon which a confession should be admitted as in De Mesquito 's
case, supra? In the statutory rules promulgated by the former
Court of Crown Cases Reserved (after it was established in MARTIN,

1848), which rules are to be found in Temple & Mew's Criminal

	

J.A.

Appeal Cases, 1852, Vol. 1, Appendix p. vii., it is laid down :
"That every ease transmitted for the consideration of this Court briefl y

state the question or questions of law reserved, and such facts only as rais e
the question or questions submitted ; if the question turn upon the indict-
ment or upon any count thereof, then the case must set forth the indictment
or the particular count . "

In the same volume, be it noted, are many excellent pre-
cedents of cases stated by various tribunals .

Though I have no doubt about the answer that should b e
given to the question stated, yet if there be any then our judg-
ment should go in accordance with the high authority cited by
me in Rex v.,Smith (1916), 23 B.C. 197 at p. 201 ; (1917) ,
1 W.W.R. 553 ; 26 Can. Cr. Cas. 398, which led me to say
that an accused

455

COURT OF
APPEAL

191 9

Jan . 15 .

REx
V .

FOND SOON



456

	

BRITISH COLUMBIA REPORTS.

	

[Von .

"is entitled to the benefit of any reasonable doubt as to the law fro m
the hands of the Court just as much as he is entitled to it as to the facts
from the hands of a jury . People ought not to be sent to gaol upon reason -
able doubt, but upon reasonable certainty . "

And cf. Morin v . Reg . (1890), 18 S.C.R. 407 at p. 426 .

GALLIIHER, J .A . : The appellant Fong Soon, being a perso n
of Chinese origin, entered Canada in 1901 and duly paid the
head-tax imposed by the Chinese Immigration Act then in force .
In May, 1918, he went to Blaine, in the State of Washington ,
one of the United States of America, without complying wit h
the provisions of section 20 of the Chinese Immigration Act ,
being chapter 95 of the Revised Statutes of Canada, 1906 .
After remaining in Blaine for less than a month he re-entered
Canada. By chapter 14 of the Statutes of Canada, 1908 ,
section 27 of the Consolidated Act of 1906 was repealed by
section 5 and a new section 27 substituted therefor . Fong Soon
was arrested under this latter section and convicted by HowAY ,
Co. J. and fined $100 . The matter comes before us by way of
a case stated and the short point is, Was he properly convicte d
under said amended section 27 ? It is urged that the appellan t
should have been charged under section 30 for having violate d
the provisions of section 20 in that he did not report out upo n
leaving Canada. In my view the leaving of Canada withou t
reporting out under section 20 does not constitute an offence .
Sections 20 and 21 must be read together, and when so read ,
I construe them as enabling and not penal sections . The effect
of registering under section 20 is that providing he returns t o
Canada within twelve months he is entitled to free entry nnder
section 21 . The effect of his not so registering is that he
becomes subject to the provisions of section 27 . I would answe r
the first question in the affirmative, and the second questio n
in the negative .

MCPnILLIPS, J .A . : The stated case from HowAY, Co. J .
reads as follows : [already set out in statement .

The conviction . as stated, was made under section 27 of th e
M'PITILLIPS, Chinese Immigration Act, Cap. 14, 7 & 8 Edw. VII., an

J .A .
amendment to the Chinese Immigration Act, Cap . 95, R .S.G.
1906 . It was attempted by counsel for the Crown, but in m y

COURT OF
APPEAL

191 9

Jan . 15 .

RE X
V .

FoNG SOO N

GALLI TIER,
J.A .



XXVI.]

	

BRITISH COLUMBIA REPORTS.

opinion,

	

with

	

deference,

	

ineffectually

	

attempted,

	

to

	

ustif>

	

y

	

~

	

yy

457

C

	

of
APPEAL

the conviction under section 27, subsection (a) .

	

The grava- --
191 9men of the charge was laid really and founded upon the

fact that the accused went out of Canada without complyin g
with sections 20 and 21, which make provision for re-entry after

Jan . 15 .

REx

v.
leaving Canada. The first cogent observation that can be made Foxe SOO N

to this submission is this—that the Court is well entitled t o
take judicial notice of the fact that it would have been futil e
for the accused to have given any notice in pursuance of those
sections of the Act, as the United States inhibits the entry o f
all Chinese, and it is fair to assume that in accordance wit h
true international relations the Canadian authorities would not
have given any heed to any such notice, received any fee or made
any entry in connection therewith . This being the situation ,
it only the more is impressed upon one that sections 20 and 2 1
have relation to Chinese returning to their own country . It is
true they may go elsewhere out of Canada to any country that
will admit them, but in practice the departure from Canada may
be said to be invariably to China . In my opinion, this is a
directory provision and does not go the length of depriving th e
regularly admitted Chinese of the status acquired by due com-
pliance with the Act, which is the admitted position of th e
accused. Further, he has been a resident of Canada now for MCPxILLZPS,

J .A .
17 years . It is indeed a great invasion of right and woul d
affront one in the application of the rule of natural justice, the
preservation of true international relations and the observanc e
of international law to affect this acquired status, unless there
is intractable statute law in the way of according the right of re -
entry to Canada in the circumstances present in this case . I do
not find any such statute law or that the accused has been rightl y
convicted and subject to afine and liable to deportation . The
accused has not contravened section 27, subsection (a), by goin g
into the United States, a country to which he was not entitle d
to go, and in returning therefrom he does not land or attemp t
to land in Canada without payment of the tax payable under
the Act. 'Within the purview of the statute, he 17 year s
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COURT OF ago, landed in Canada and complied with the then existin g
APPEAL

Jan . 15 . complied with the requirements of the Act, and there has been
REX

	

no contestation or adjudication of any invalidity in this certifi -
v .

1F`om« *nix cate (see section 8, Cap . 95, R .S.C. 1906) .

It is clear and plain that the landing or the attempt to lan d
in Canada without payment of the tax, referred to in section 27,
subsection (a), above quoted, has relation to the original act o f
landing, and as to that, the accused regularly landed, paid th e
tax, and was in due course granted the certificate called fo r
and to which he was entitled under the Act .

If it was the intention of Parliament to cover a case such as
the facts here establish, the language should be clear an d
unambiguous. The most that the learned counsel for the Crow n
could submit was that as provisions were made for re-entr y
(sections 20 and 21, Cap . 95, R.S.C. 1906), non-complianc e
therewith inferentially resulted in the deprivation of right t o
re-enter, provisions which, in my opinion, are only directory
in their nature and not extensive enough in their terms t o
destroy the certificate held. The accused regularly landed i n
Canada and was rightly entitled to be in Canada, and when thi s

atcrxrLrars' certificate has added thereto 17 years of residence in Canada, a nJ .A .

isolated and perhaps inadvertent act of departure from Canada ,
without giving a notice thereof, futile in any case, should no t
be held to be a forfeiture of the rights acquired, save, a s
previously stated, there is found intractable statute law s o
declaring (see Duke of Newcastle v . Morris (1869), 40
L.J. , Bk. 4, the Lord Chancellor at p . 10) . It is not
the province of • the Court to legislate, and where Parlia-
ment has halted in so legislating, the hiatus is not to
be supplied by the Court . I would answer the first questio n
in the negative. I express no opinion with respect to th e
second question . It is not a necessary question or one, , with
all deference to the learned judge, which can rightly be sub-
mitted. The stated case is to be confined to questions of law

1919

	

granted the certificate which is prima facie evidence that he
statute law and fulfilled all the requirements of the law, and was
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affecting the conviction, not relative to any other informatio n
or charge which might have been capable of being laid .

The conviction should, in my opinion, be quashed.

EBERTS, J.A. would allow the appeal .

Appeal allowed and conviction quashed,
Macdonald, C.J .A . and Galliher, J.A . dissenting .

Solicitors for appellant : Maitland & Maitland.
Solicitors for respondent : Bowser, Reid & Wallbridge .

IN RE NOWELL AND CARLSON .

	

MACDONALD,
J .

(At Chambers )
Court—Inferior—Jurisdiction—Must be disclosed on face of proceedings—

	

__
Prohibition—Waiver—Laches.

	

191 9

On the question of jurisdiction the rule is that nothing shall be intended Jan . 15 .

to be out of the jurisdiction of a superior Court but that which

	

IN RE
specially appears to be so ; and nothing shall be intended to be within NowELL
the jurisdiction of an inferior Court but that which is so expressly

	

AN D

alleged .

	

CARLSO N

Where the want of jurisdiction is apparent on the face of the proceedings ,
waiver or acquiescence cannot create jurisdiction ; nor can laches
operate to defeat the right of prohibition .

APPLICATION for an order that a writ of prohibition d o
issue to the judge of the County Court at New Westminste r
restraining further proceedings in such Court "holden at Chilli-
waek" in an action for the recovery of certain moneys loane d
the defendant, and for a sum due on the sale of certain houses .

StatementThe grounds for the application were that no jurisdiction wa s
shewn to exist in such Court by the plaint and particulars o f
claim. Heard by MACDONALD, J. at Chambers in Vancouver
on the 13th of January, 1919 .

A. M. Whiteside, for the application .
J . B. (.rant, contra .

COURT O F

APPEAL

191 9
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MACDONALD,

	

15th January, 1919.

a.

	

MACDONALD, J. : Defendant applies for an order, directin g
(At Chambers)

the issuance of a writ of prohibition to the judge of the County
1919 of Westminster, restraining further proceedings in such Court ,

Tan . 15 . "holden at Chilliwack," on the ground, that no jurisdiction wa s
IN SE shewn to exist in such Court by the summons, plaint or particu-

NOWELL lars of claim herein. The claim consisted of money, alleged to
AN D

CARLSON have been loaned by the plaintiff to the defendant, in the yea r
1909, amounting to $310, and the sum of $201 due on the sal e
of horses . Then, after charging interest and giving certain
credits, the balance claimed to be due was $422 .47. Defendant ,
on being served, did not enter any dispute note, and judgmen t
was entered against him in June, 1914. Execution was issue d
in 1915 . Then, a further execution was issued on the 27th o f
November, 1918, and this apparently provoked the application
now launched by the defendant . The particulars of claim di d
not state, where the money was loaned or the horses were sold ,
but the plaintiff is described as "of Chilliwack, B .C.," and the
defendant as "of Princeton, B .C." It was contended, that the
jurisdiction of the Court was thus not apparent on the face o f
the proceedings, but counsel for the plaintiff, on the contrary,
submitted that the plaint was properly entered in the Count y
Court of Westminster, as being "within the territorial limits i n
which the cause of action or suit wholly or in part arose ." In
other words, that it was a reasonable intendment, to be derived

Judgment from the particulars, that the money was loaned and propert y
sold at Chilliwack, or that payment should be made and breac h
thereof had occurred at that place . Can I assume such an alle-
gation in the County Court ? I think not . I do not think th e
facts here are distinguishable from those presented in Camosun

Commercial Co. v. Garetson Bloster (1914), 20 B .C. 448 ,
where Mun piiy, J . followed the case of Beaton v. S,jolander

(1903), 9 B.C . 439, and held, even after judgment and execu-
tion, that prohibition should issue to the County Court . I d o
not think that jurisdiction is apparent on the face of the pro-
ceedings, and with such a condition existing, as to an inferio r
Court it should not be inferred. The status of a County Court
in this respect was laid down in Peacock v. Bell and Kenda l

(1667), 1 Saund . 73 at p . 74 (and notes), as follows :
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"That nothing shall be intended to be out of the jurisdiction of a MACDONALD,

superior court, but that which specially appears to be so ; and, on the

	

a ,
(At Chambers )

contrary, nothing shall be intended to be within the jurisdiction of an

	

_
inferior court but that which is so expressly alleged ."

	

191 9

These expressions were approved of by Baron Parke in Jan . 15 .
Cosset v . Howard (1847), 10 Q .B. 411 at pp . 453-4 .

	

IN BE

In this case I would readily follow the dictum of Cameron, J . NOWELL

in In re English v. Mulholland (1882 ) , 9 Pr. 145 at

	

149

	

AxS
\

	

l7

	

p.

	

) CA&LSO :V

that nothing "can be inferred to oust a Court of jurisdiction ,
where in any aspect of the case it can have jurisdiction," but
the difficulty is that here it cannot apply, as jurisdiction is no t
apparent, so that even by inference it could not be ousted . Thus
prohibition should issue, unless its issuance is discretionary, o r
the right to apply has been destroyed by waiver. In Broad v.
Perkins (1888), 21 Q.B.D. 533, the right of the Court to exer-
cise a discretion,, as to granting prohibition was considered .
Lopes, L.J., in Farquharson v . Morgan (1894), 1 Q.B. 552 at
p . 559, discusses this latter case, as well as that of Mayor, &c . ,
of London v . Cox (1866), L.R. 2 H.L. 239, and says :

"The result of the authorities appears to me to be this : that the grantin g
of a prohibition is not an absolute right in every c-Ise where an inferio r
tribunal exceeds its jurisdiction, and that, where the absence or excess o f
jurisdiction is not apparent on the face of the proceedings, it is discre-
tionary with the Court to decide whether the party applying has not by
laches or misconduct lost his right to the writ to which, under othe r
circumstances, he would be entitled . The reason why, notwithstanding
such acquiescence, a prohibition is granted where the want of jurisdiction
is apparent on the face of the proceedings, is explained by Lord Denman Judgmen t

in Bodenham v . Ricketts [ (1836) ], 6 N . & M . 170 to be for the sake of th e
public, lest `the case might become a precedent if allowed to stand withou t
impeachment,' and, I will add for myself, because it is a want of jurisdic-
tion of which the Court is informed by the proceedings before it, and whic h
the judge should have observed, and of which he himself should have take n
notice."

So I do not think I have any discretion, in the matter of
granting prohibition in this case .

There was no submission to the jurisdiction by the defendant
after service of process, and in an inferior Court, with it s
powers limited territorially and otherwise, jurisdiction, in my
opinion, could not be created by a waiver or acquiescence, where
its absence is apparent on the face of the proceedings, unles s
there was a statutory provision to that effect, of which advan-
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MACDONALD, tage could and had been taken . Such a position is not disclose d
J.

(At Chambers) in this case .

1919
Then, it is submitted that delay or laches should operate, o n

Jan . 15 .
the same principle as waiver, and deprive the defendant of th e
	 -- right, he might otherwise possess, to prohibition . This ground
ix RE would also appear, upon authorities, not to be tenable wher e

NOWELL
AND

	

the lack of jurisdiction is apparent on the face of the proceed-
CARLSON ings : see Boyd, C. in Re Brazill v. Johns (1893), 24 Ont . 209 •

at p. 213 :
"The right existing, it is optional with the defendant to apply at the

outset of the Division Court proceedings, or he may wait till the lates t
stage and apply so long as there is anything to prohibit ."

Compare other cases cited in Bicknell and Seager 's Division
Courts Act, 3rd Ed., 69. It is pointed out, that should the

Judgment
plaintiff be prevented from further proceeding upon his judg-
ment and compelled to sue again, he might lose his claim o n
account of the debt being outlawed. This would be regrettable ,
but should not affect my decision . There has been unreasonable
and unexplainable delay on the part of the defendant, still, i n
view of the authorities, I feel that, I should, adopting th e
language of Lopes, L .J. in Farquharson v . Morgan, supra, say
that "most reluctantly I am compelled to hold that the writ of
prohibition must issue."

Application granted.
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IN RE C . OWEN, DECEASED.

	

MACDONALD ,
J .

(At Chambers)
Administration—Directions for will given by deceased—Not signed owin

g to weakness—Applicants for administration mentioned as executors in

	

191 9
directions—R .S .B .C. 1911, Cap . 4, Sec. 12 .

	

Jan . 14 .

Deceased, a Syrian, after returning from active service started a tea an d
coffee shop . Subsequently being taken ill he gave power of attorne y
to E. and M., fellow countrymen, to transact his business . Shortly
before his death he requested that a will be drawn leaving his estat e
to his mother in Asia Minor and appointing E . and M. his executors.
When the will was ready for signature he was too weak to sign an d
died intestate . He also had certain moneys in a bank at the time
of his death . On application by E. and M. for letters of administra-
tion under section 12 of the Administration Act :

Held, that E. and M. should be appointed administrators for the purpose
of selling deceased's business only, and that as to the balance of th e
estate the mother should be consulted .

APPLICATION to invoke section 12 of the Administratio n
Act . Deceased, a Syrian by birth, joined the Canadian Army
in 1915, and went overseas . On his return he started a te a
and coffee shop, which at his death was a going concern . He
also left a sum of $2,000 in the bank . When the deceased wa s
taken sick he gave a power of attorney to K . E. and K. M.
Rahy, fellow-countrymen, to carry on and transact his business .
Shortly before his death, he requested a will to be drawn, leav-
ing his estate to his mother, who resides in Beyrant, Asia Minor ,
and appointing K. E. and K. M. Rahy executors, but by the
time the will was drawn and submitted to him for signature h e
was too weak to sign, and died intestate . Heard by MAC -

DONALD, J. at Chambers in Vancouver on the 14th of January ,
1919 .

Killam, for K. E. and K. M . Rahy : Under section 12 of the
Administration Act, letters of administration should issue . It
was the intention of the deceased to appoint these men executors, Argumen t

as shewn by the will he requested to be drawn .
ifcTaggart, for Official Administrator : Under section 41 of

In RE
OWE\ ,

DECEASED

Statement
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MACDONALD, the Administration Act, in such a case as this it was compul-
J.

(At Chambers) sory for the Official Administrator to apply for administration ,

1919

	

but section 12 gives the Court discretionary powers .

Jan . 14 .
MACDONALD, J. : This is an application in which I hav e

TN RE power to make such an order as asked for, invoking section 1 2
OWEN ,

DECEASED of the Administration Act, which reads :
"Where a person (lies intestate as to his personal estate, or leaves a

will affecting personal estate but without having appointed an executo r
willing and competent to take probate ; or where the executor at the time
of the death of such person resides out of his Province, and it appears t o
the Court to be necessary or convenient in any such case, by reason of the
insolvency of the estate of the deceased or of other special circumstances ,
to appoint some person to be the administrator of the personal estate o f
the deceased, or of any part thereof, other than the person who but for thi s

Judgment section would have been entitled to a grant of administration, it shall b e
lawful for the Court, in its discretion, to appoint such person as it shal l
think fit to be such administrator, upon his giving such security as the
Court shall direct ; and every such administration may be limited, or upon
condition or otherwise, as the Court shall think fit . "

But for the present I consider it advisable to appoint th e
Iiahys administrators to the extent only, of selling the busines s
of the deceased, with which they are familiar . As to the bal-
ance of the estate, I think the mother should be consulted .

Order accordingly .
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CHANDLER v. THE CITY OF VANCOUVER . COURT O F
APPEAL

Municipal law—By-law—Application to quash—Judge—Persona designata
191 9—B .C. Stats . 1900, Cap. 54, Sec. 127.

Section 127 of the Vancouver Incorporation Act provides that "In case a
Jan. 15 .

ratepayer or any person interested in a by-law, or order or resolutio n
of the Council applies to any judge of the Supreme Court 	
the judge after at least ten days' service on the corporation of a rul e
to shew cause in this behalf, may quash the by-law, order or resolu-
tion," etc.

Held (MARTIN, J .A . dissenting), that the term "judge" in the statute i s
persona designata and only the judge who issued the rule nisi can
hear the application on its return .

A PPEAL from the order of GREGORY, J ., of the 2nd of
August, 1918, dismissing the rule to show cause why by-law
No. 1329 of the City of Vancouver should not be quashed. By
an amendment to its charter in 1918, the City was empowere d
to prohibit automobiles and other vehicles operating on any o r
all of its streets for the purpose of conveying passengers an d
receiving any sum of money, award, gift or voluntary contribu-
tion in return for such carrying. The City Council then passe d
a by-law prohibiting the operation of "jitneys" plying on the
City streets for the purpose of carrying passengers . At the
instance of the applicant Chandler, a rule nisi was issued by
MORRISON, J ., who ordered suspension of the operation of the Statement

by-law for time sufficient for the application to quash to b e
heard. Subsequently an application was made to MORRISON, J.

by special leave, to extend the time. Counsel for the City
took the objection that under section 127 of the City charte r
"the judge" was persona designata and the rule was improper ,
having been issued out of the Supreme Court . The learne d
judge granted the extension and held that he was not persona
designata . The motion to quash came on for hearing b y
GREGORY, J . on the 2nd of August, 1918, when he held there
was no jurisdiction and dismissed the motion with costs, follow-
ing Doyle v . Dufferin (1892), 8 Man. L.R. 294. From this
decision the applicant appealed.
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The appeal was argued at Vancouver on the 4th and 5th of

December, 1918, before MACDONALD, C .J.A ., MARTIN: Mc-

PIrILr .TPS and EIrEurs, JJ .A.

Cassidy, K .C., for appellant : My submission is the judge
was judex designatis. The objection. on which they succeede d
was, that under the section it must be the same judge, followin g
Doyle v . Dufferin (1892), 8 Man . L.R . 294. The Manitoba
Act says "a judge" and our .Act "any judge." If there was
any question as to jurisdiction, the proper course was to
adjourn for hearing before the proper judge .

Harper, for respondent : Where a person wrongfully invokes
a jurisdiction, it must be dismissed out of the Court . Section
132, providing for an appeal, shews the judge was persona

designata . On questions of persona designata see Re Pacquett e

(1886), 11 Pr. 463 ; Re Young (1891), 14 Pr. 303 . Where
he is improperly before the Court there is power to dismiss : see
Canadian Northern Ontario Rway. Co. v. Smith (1914), 5 0
S.C.R . 476 at p. 481 ; St. Hilaire v . Lambert (1909), 42

S.C.R. 264 ; The Canadian, .Pacific Railway Company v . The

Little Seminary of Ste . Thrr,se (1889), 16 S.C.R . 606 ; Re

Township of ishfeld and County of Huron (1917), 36
785 ; City of Slocan v.-Canadian Pacific Ry. Co . (1908), 1 4
B.C. 112 .

Cassidy, in reply : There was no jurisdiction to entertai n
costs : see Arthur v . Nelson. (1898), 6 B .C. 323. You have to
go to the Court for the issue of a rule : see Doe d. Stevens v.

Lord (1838), 6 D.P.C. 256. Mr. Justice Mor,RISON held that
he was not persona designata : see also Sheppard v. Sheppard

(1908), 1.3 B .C. 486 at p . 489 ; Biggar 's Municipal Manual .,
11th Ed. ., 376 ; Bentham v. Hoyle (1878), 3 Q.B.D. 289 at p .
292 ; Fraser v. Municipality of Stormont, d' c . (1853), 1 0
IT .C.Q.B. 286 ; Doe dem . Atkinson v. McLeod (1852), 8
U.C.Q.B. 345 ; In re Thompson and The Corporation of Red-

ford, d'•c. (1862), 21 1` .C.Q.B. 545 .
Cur. adr. vult.

15th January, 1919 .

MACDONALD, C .J.A . : Pursuant to section 127 of the Van -
MACDONALD ,

C .J .A .

	

couver Incorporation Act, 1900, MORRTSON, J ., on the appli-
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cation of the appellant (Chandler), made an order calling
upon the respondent (the City of Vancouver) to she w
cause why the said by-law should not be quashed fo r
illegality. The by-law is one affecting the operation o f
"jitneys" in the streets of the City of Vancouver. The
order was made returnable on .he 19th of July, 1918, and on
that date was moved absolute before GREGORY, J., who enlarged
the motion, after objection taken on behalf of the respondent t o
the learned judge 's jurisdiction to deal with the matter, bu t
without prejudice to the said objection . The matter came on
again for argument before the same learned judge on the 2n d
of August, when the said objection was renewed, it being con-
tended on behalf of the respondent that MORRISON, J ., who mad e
the order nisi, was acting persona designata under said section
127, and that therefore no other judge had jurisdiction in rela-
tion to it. GREGORY, J . adopted this view of the law and dis-
missed the motion and set aside the ortler nisi, with costs to be
paid by the appellant to the respondent . From that order thi s
appeal was taken .

Section 127 provides that any person interested may apply to
"any judge of the Supreme Court," and on production of cer-
tain specified evidence the judge, "after at least ten days' ser-
vice on the corporation of a rule to shew cause," may quash th e
by-law for illegality . There are two conflicting opinions upon
the construction of this section . The one expressed by MoRRI-

soN, J. on an application made to him, between the date of th e
rule nisi and its return date, to stay proceedings under th e
by-law : he held that the judge mentioned in the said section
acts judicially and not persona designaia . This conflicts, of
course, with the view held by GnE oRv, J. when he subsequently
dealt with the matter, as above stated . In my opinion, this
case cannot be distinguished from Doyle v . Duferin (1892), 8
Man. L.R. 294. The sccation there under construction is, so fa r
as it affects the question before the` Court, the same as our sec-
tion 127. The Al anitoba section uses the words "summons or
rule to shew cause," while ours uses the words "rule to she w
cause" only. This is a distinction without a difference .

In the argument before us, much stress was laid upon thi s
expression "rule to shew cause ." It was contended that the use

COURT OF
APPEA L

491 9

Jan . 15 .

CHANDLER
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COURT OP of these words indicated that the proceedings were to be taken
APPEAL

in Court ; that a "rule to shew cause" has had for a long time a
1919 well-defined signification in legal proceedings and hence an

Jan . 15 . intention on the part of the Legislature ought to be inferred to

CHANDLER
make the proceeding under said section 127 a judicial one . On

v.

	

the argument, I was much struck with the force of that conten -
CITY OF tion because in construin g statutes one has to look at the whol eVANCOUVER )

	

b

Act when construing a particular section, to find whether
or not the section must be modified by reference to the whol e
where either of two constructions is open for adoption. It
would not follow that because the Supreme Court of Canad a
came to the conclusion, as that Court did in The Canadian

Pacific Railway Company v . The Little Seminary of Ste .
Therese (1889), 16 S .C.R. 606, that on the construction of the
Act there in question the expression "judge" must be read a s

meaning judge persona designata, that a like construction should
be given to the statute here in question. The use, therefore, of
the words "rule to shew cause" might have a very intimate bear -
ing upon the question. I find, however, that the same Court, in
St. Hilaire v . Lambert (1909), 42 S .C.R. 264, on a motion t o
quash an appeal from the Supreme Court of Alberta, had t o
construe words of similar import. The appeal was from a n
order made under section 57 of the Liquor Licence Ordinanc e
in force in that Province . That ordinance gave power to a

MACDONALD, judge to cancel a liquor licence on an application made b y
C .J .A .

"originating summons ." It was argued that the use of the
words "originating summons" indicated that the Legislatur e
intended the proceedings to be judicial proceedings, because a n
originating summons was process provided for by the Rules o f
Court made under the Judicature Ordinance . This conten-
tion, however, was not acceded to . The Chief Justice, announc-
ing the decision of the Court, said :

"The majority of the Court are of opinion that this case comes withi n
the principle decided in The Canadian Pacific Railway Company v . Th e

Little Seminary of Ste. Therese [ (1889) ], 16 S .C.R. 606, and that we ar e
without jurisdiction . "

There remains to consider the propriety of the order dis-
missing the motion and setting the rule nisi aside . It was sug-
gested that the proper disposition of the matter by GREGORY, J.
would have been to adjourn it before MORRisow, J. I do not
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agree with this . The proceedings were wrongly taken in the COURT OF
APPEAL

Supreme Court . It was, therefore, I think, the duty of

	

—
GREGORY, J . to dispose of the matter before him in the only
way in which, in my opinion, he could have properly disposed Jan . 15 .

of it, that is to say, by dismissing the motion and setting the CHANDLER

rule aside . Had the matter been adjourned to be heard by

	

v .

MoRRISOrr, J .,

	

judge

	

only I think that learnedj could onl - have dealt VAC

	

VNc
VANCOUVER

with the matter in the way I have suggested . He could not then
have treated the proceedings as proceedings before him persona

designata. The proceedings being in Court, and wrongly in MACDONALD,

Court, the only course, in my opinion, open to the learned judge

	

C.J .A .

was the one he pursued .
The appeal should, therefore, be dismissed with costs .

MARTIN, J .A . : Under section 127 of the Vancouver Incor-
poration Act, 1900, Cap . 54, the applicant, on July 4th, 1918 ,
applied to Mr. Justice MORRrsoN, a judge of the Supreme
Court, who directed a rule nisi to issue out of that Court in the
ordinary way, intituled therein, sealed with its seal, and signe d
by its registrar, "By the Court," in the usual way that rules ,
judgments and orders of the Court, as distinguished from
Chambers, are issued. The rule called upon the City of Van-
couver to shew cause against it on July 19th following, and in
the meantime, and till the application was disposed of, ordered
"That all proceedings to put the said by-law into force be an d
the same are hereby stayed." An application by special leave
was made to Mr. Justice MoRRISON to extend the time, and
upon that application, his jurisdiction to act as the Court was
objected to on the ground that he was persona designata, but he
delivered, on July 13th, a written judgment (reported in
(1918), 3 W.W.R. 53) overruling that objection and holdin g
that he was "acting judicially and not conducting an inquiry " ;
in other words, that the matter was within the Court, which .
under section 5 of the Supreme Court Act, R.S .B.C. 1911, Cap .
58, is properly constituted when "held before the Chief Justice
or before any one or more of the Judges of the Court for th e
time being."

On the return day of the rule, the 19th, Mr . Justice GREGORY
was hearing Court motions in Vancouver, where, as in Vie -

191 9

MARTIN ,
J .A .
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toria, the Court sits continuously (save in vacation) under sec-
tion 44 of the Supreme Court pct, and this was a motion which,
under rule 948(b) and (d), the Court could hear in vacation .
The rule was called on for hearing in the usual way, but was
adjourned till the 26th, with all objections reserved, and on tha t
day objection was taken to the jurisdiction of the Court by th e
respondent, and . the applicant applied to leave the matte r
referred to Mr . Justice Joi;risox, and, after argument, judg-
ment was reserved till August 2nd, when Mr . Justice GREGORY

decided that the Court had no jurisdiction to hear the rule, dis-
missed the motion, and declared that "the rule nisi be and the
same is hereby vacated. and discharged and. the application to
refer the matter to the Honourable Mr . Justice Xloi iiisox i s
refused ."

	

(See (191 .8), 3

	

53 . )
Upon that argument the prior decision of Mr . Justice Moi,,-

Risot upon the identical question of jurisdiction was relie d
upon before llr . Justice GiirooitY as binding upon him, but he
declined to follow his learned brother, and exception was take n
to that unusual course before us, and we expressed our opinio n
that, with all respect, the salutary rule of slure dccisis should
have been adhered to . See on the point Cowan v . The 8f . .11ic c
(1915), 2.1 B.C. 540 ; 8 W.W.R. 1256 ; 32 W.L.R. 17 ; ,Shep-

pard v . Sheppard (1908), 13 B.C. 486 at pp . 488, 492 ; (1 .908) .
A.C. 573 at p . 579 ; and Jordan v. McMillan (1901), 8 B .C .
27 at p. 28, wherein the Full Court pointed out "the wildes t
uncertainty on the administration of justice" that would follo w
the failure to adhere to said rule . This case, with all du e
respect, is a regrettable illustration of the unfortunate conse-
quences resulting from a departure from it, because if th e
learned judge appealed from had followed the decision he wa s
bound by, the matter would have come up squarely before us
for consideration, whereas it is complicated owing to his inter-
vention and much extra expense and difficulty have been created .
The result of this conflict of authority between the two judge s
is that if the latter is right in his view that the use of the cap-
tion, the seal, and the signature of the registrar of the Suprem e
Court did not bring the rule into that Court, then it, in any
event, divested of these unnecessary 'appendages (which would.
be regarded as mere surplusage, as was the signature of the
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Crown counsel in Rex v. Jim Goon (1916), 22 B.C. 381 ; 10
24 ; 33 W.L.R . 761 ; 25 Can. Cr. Cas. 415) would

still stand outside the Court as a special statutory proceedin g
which must sooner or later, as a matter of justice and right, b e
adjudicated upon by the special tribunal that issued it, despit e
any intervening delay in its functions arising from misconcep-
tion, arrest or otherwise . If the view is correct that it never
was legally in the Court, it follows that it was always and i s
now in the special statutory tribunal, for in law there is no plac e
for the suspension of the coffin of Mohammed between two juris-
dictions. Another result of that view, of practical importance,
is that the documents and proceedings should not have been
filed in the Court registry, and no law stamps are payabl e
thereon.

In support of the judgment below, much reliance was placed
by the respondent on the decision of the Manitoba Full Court
in Doyle v. Dufferin (1892), 8 Man. L.R . 294 . That case ,
however, is founded on a statute which differs essentially from
this before us in two particulars : (1) It directs specifically
that the application must be made to "a judge . . . . sitting in
Chambers," which excludes the Court ; and (2) "A summons
or rule to shew cause" is authorized, whereas our Act only
authorizes the latter . In the Doyle case, supra, a summons was
resorted to and not a rule nisi, which latter is, as will be shewn ,
inapplicable to proceedings in Chambers, there being a funda-
mental distinction between the two things which must be borne
in mind. The Doyle case, supra, therefore, in accordance with
the rule laid down by the House of Lords in Quinn v. Leathern
(1901), A .C. 495, should be restricted to its peculiar facts :
it is, in my opinion, a fallacious, as well as a dangerous, thing
to seek to extract a general principle from a special Act an d
apply it to another Act with dissimilar language . The same
remarks apply to the decision of the Supreme Court of Canad a
in St. Hilaire v . Lambert (1909) . 42 S.C.R . 264, which was on
a peculiar section in the Alberta Liquor Licence Ordinanc e
(C.O.N.W.T. 1905, Cap . 89, Sec . 57), providing that upon a
sworn complaint that a licence has been obtained by fraud, the
judge for the judicial district of the Supreme Court "may b y
means of an originating summons investigate and summarily



472

	

BRITISH COLUMBIA REPORTS.

	

[VoL.

COURT O F
APPEAL

191 9

Jan . 15.

CHANDLER

V .
CITY O F

VANCOUVE R

MARTIN ,
J .A.

hear and dispose of the complaint and may direct the cancella-
tion of the licence," etc .

That unusual and positive language, employed in a peculiar
subject-matter wholly foreign to Courts of Justice, was, I
assume, in the absence of any reasons given, held to express th e
clear intention to establish a special and summary tribunal, an d
in such relation the use of the words "originating summons" has
obviously no technical meaning and is equivalent to a summon s
originating from that tribunal . Furthermore, even an originat-
ing summons in the strict sense is returnable and heard i n
Chambers in England, and in this Province at least (Rule s
737b and c), and not in Court, as rules nisi were and are .
As Mr. Justice Taschereau put it in a somewhat similar case
under the Railway Act, which in the St. Hilaire case, supra.,

followed The Canadian Pacific Railway Company v. The Little

Seminary of Ste . Therese (1889), 16 S.C.R. 606 :
"The so-called judgment rendered in the first instance was merely a n

order by a judge in Chambers 	 A judge in Chambers does not
constitute a Court . "

And at pp . 618-9 Mr. Justice Patterson, with whom Mr. Jus-
tice Gwynne concurred, laid stress upon the fact that the func-
tions imposed by the statute in question upon the judge wer e
"functions which from their nature and object must be intended
to be exercised in a summary manner and not liable to the dela y
incident to the appeals from Court to Court . From these con-
siderations, as well as from the language of the statute, it i s
plain that the judge acts as persona designata and does not
represent the Court to which he is attached."

But in the case at bar this important element of appeal i s
provided for by section 132, which declares that "any decisio n
or order of a judge upon any such application shall be subject
to appeal to the Full Court of the Supreme Court ."

This decision was followed by that in Canadian Northern

Ontario Pway. Co. v. Smith (1914), 50 S.C.R . 476, also one
on the Railway Act, but it is to be noted that these decisions on
that Federal Act stand on a distinct plane because, as pointed
out on p . 477 of that last cited, a judge is exercising a "special ,
peculiar and distinct" Federal jurisdiction under a Federal
statute which "provides all necessary materials for the full an d
complete exercise of such jurisdiction in a very special manner,
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wholly independent of, and distinct from, and at variance with ,
the jurisdiction and procedure of the Court to which he
belongs," or, as it was put in Valin v . Langlois (1879), 3 S.C.R .
1, "These judges and courts were merely utilized outside their

COURT OF
APPEAL
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respective jurisdictions to deal with this purely Dominion CHANDLER

matter . "

	

V.
In the case at bar, as will be seen there is on the contrar
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y~ VANCOUVER

nothing in the prescribed procedure which has not for a very
long period formed part of the ordinary machinery of the Court .

No suggestion was made in the St. Hilaire case, supra, that
the prior decision of the same Court in North British Canadian
Investment Co. v. Trustees of St . John School District No . 16 ,
N.W.T . (1904), 35 S.C.R. 461, was not to be regarded as a
binding decision (as it must beCowan v . The St. Alice,

supra), and that case is strongly in the appellant's favour, and
not only has not been impugned, but with The City of Halifax

v. Reeves (1894), 23 S.C.R . 340, was cited with approval in
Turgeon v. St . Charles (1913), 48 S.C.R . 473 at p . 477, also t o
the same effect . In the North British case, supra, the statute, the
Land Titles Act, 1894, Cap . 28 (Can.), Sec. 97, only con-
tained the bald provision in respect to tax sales that upon the
purchasers producing "a transfer of the land . . . . with a
judge's order confirming the sale . . . . the registrar shal l
. . . . register the transferee as absolute owner . . . ." ; never-
theless despite the objection raised that the judge was actin

	

&zARTix'
J

	

J

	

~

	

g

	

J.A.

outside of any proceeding in the Court and was "simply persona
designate, a particular official considered a fitting one to inquir e
into the regularity of the sale and the propriety of giving effec t
to it" (35 S .C.R. at p. 474), it was held that it was a matte r
originating in a Court of superior jurisdiction. Now this case
at bar is clearly much stronger than that one .

In my opinion the sole empowering by section 127 of th e
issuance of a rule to shew cause (i .e ., a rule nisi) is a matter of
prime significance in the determination of the question befor e
us. As already stated, that method of procedure is (save in
certain exceptional circumstances not relevant) restricted to
applications to the Court, and in the days when the Court sa t
in banco had to be moved by counsel in term on certain speci-
fied days, and the Court was formerly so strict on the point that
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would not allow it to be made returnable in . Chambers—Fall v .
1919

	

Fall (1 .833), 2 D.P.C. 88 ; Arthur v. Marshall (1844), 2 D .
Jan . 15 . L . 376. There was an exception in eases in interpleader, i n

respect to which it was held in Trinity Term (1835), Beames
CIIANDLE R

v.

	

v . Cross, 4 D.P.C. 122, that though a motion for a rule nisi
c1IT' O' under the Interpleader Act "cannot originate at Chambers, "
AN COINER

yet the Court could direct that it should be disposed of there .
The whole practice under the former Common Law Procedure
Act, 1854, will be found in Archbold's Queen's Bench Practice
(1866), Vol. II ., p . 1578, and in Lush's Practice (1865), Vol .
II., p . 942, where it is stated :

"Cause is shewn in genera] on some day after that mentioned in th e
rule, but unless the rule is enlarged it must be brought on on a day i n
the same term . "

But the matter is perhaps best illustrated by the still olde r
practice-before the Common Law Procedure Act, 1854, whic h
is thus lucidly set out in that storehouse of legal knowledge ,
Tidd's Practice of the K.B. and C.P. (1828), 9th Ed ., Vol . 1 ,
p . 478, wherein ., under the caption "lotions and Rules in gen-
eral," it is said :

"The usual modes of applying to the Court are by motion, or petition . "

A motion is an application to the Court, by counsel in th e
King's Bench, or a serjeant in the Common Pleas, for a rule o r
order ; which is either granted or refused ; and. if granted, i s

MARTIN, either a rule absolute in the first instance, or only to shew
cause, or, as it is commonly called, a rule nisi, that is, unless
cause be shewn to the contrary, which is afterwards, on a sub-
sequent motion, made absolute or discharged .. To use the
words of an elegant writer (Wynne) on the law and constitu-
tion of England :

"The application to a Court by counsel is called a motion ; and the orde r
made by a Court on any motion, when drawn into form by the officer, i s
called a rule . "

And at p . 490 the learned author says :
"There are other motions and rules, not necessarily connected with an y

suit ; such as to set aside an annuity, and deliver up the securities to
be cancelled," etc .

And at p . 509 the then comparatively new practice of su m
mons before a judge is thus introduced :

"Analogous to the proceedings in Court, by motion and rule, is th e
practice by summons and order at a . judge's chambers ."
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From early time in the history of municipal legislation in COURT OF
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Upper Canada (which is the foundation for ours) it has been

	

—
the practice to resort to rules nisi to quash by-laws	 cf. In re

	

191 9
de in Haye v. (lore of Toronto (1852), 2 U .C.C .P. 317 ; In re Jan . 15 .

Conger (1852), 8 U.C.Q.B. 349 ; Fraser v . Municipality of
CHANDLE R

Stormont, dic . (1853), 10 U.C.Q.B. 286 ; and In re Thompson
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and the Corporation of Bedford, &c . (1862), 21 U.C.Q.B. 545, VANCOUVER

and the section now before us should be construed in that light .
The expression "rule to spew cause" is what Coke calls, in hi s
Commentary upon Littleton, 19th Ed ., 1832, Vol. 1, preface
xxxix, a "vocable of art, apt and significant to express the tru e
sense of the law," and in the present connection it ought to, and
does in my opinion, retain its primary meaning as an applicatio n
to the Court. It is to be noted that the section in question doe s
not say that the judge applied to shall issue the rule or name
any one else to do so, but simply provides that "after at least
ten days ' service on the corporation of a rule to shew cause,"
the judge may quash the by-law. Who, then, is to issue the
rule, and where is it to issue from when the applicant moves fo r
it upon production of the necessary documents ? The statut e
clearly assumes that the appropriate and usual machinery
should be resorted to, and bearing in mind the history of lega l
procedure and practice, the natural and obvious thing to do woul d
be for the judge applied to (who, as has been seen, can himself

MARTIN ,
constitute the Supreme Court) to direct the registrar to issue

	

J .A .

a rule out of that Court in the ordinary way, which is precisel y
what was done here . I may say, as one who has practise d
under the old system, as well as the new, that is what I shoul d
have done as a matter of course. He, the judge, would regard
the staff ate as authorizing the invocation of the assistance o f
that tribunal alone whence such specified process could properly
issue, i.e ., the Supreme Court . There is no such thing as a
rule nisi known to the inferior Courts in this Province, and
orders nisi are of quite a different nature . I am of the opinion
that the word "judge" is used in section 127 in the broad way

as constituting the Court, as he is referred to in section 44 o f
the Supreme Court Act, which says that "One of the judges o f
the Court shall, except in vacations and holidays, sit in Vie -
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Jan . 15 . which he is directed to transact . Would there be any doubt

CHANDLER
about it if the section had said that a "writ of summons" shoul d

v .

	

issue instead of a "rule to shew cause" ? But the one procedur e
CITY or is just as well defined to the trained lawyer as the other .VANCOUVER

I attach no importance to the repeated use of the words "th e
judge" in section 127. Once the matter is in Court that i s
simply the usual way of referring to "the judge" who happen s
to be transacting business, and is so used in section 44 . The
use of the expression judge is not even as used by judges them-
selves a hard and fast one . Vice-Chancellor Hall, for example ,
in Stigand v. Stigand (1882), 19 Ch . I). 460 ; 51 L.J., Ch .
446, refers to the distinction between "the practice to apply to

MARTIN, the judge in Court" and in Chambers . So I am of the opinion
J .A

here, having regard to the special nature of the specified pro-
cedure, the legal history of the matter, and, as the Suprem e
Court of Canada said in The Canadian Pacific Railway Com-

pany v. The Little Seminary of Ste . Therese, supra, to the lan -
guage of the statute, and the right of appeal conferred, that
directing the issuance of the rule in question "the judge repre-
sents the Court to which he is attached," and therefore the rul e
nisi was validly issued and should have been heard and dis-
posed of in the ordinary way of Court motions by the learne d
judge appealed from . It follows that, in my opinion, the
appeal should be allowed .

MCPxr LIPS, McPiIILLZPs, J.A . : T am of the opinion that the learned
J A .

	

judge, Air . Justice GREGORY, arrived at the right conclusion .

EDERTS, J .A .

	

EBEPTS, J.A. would dismiss the appeal .

Appeal dismissed, Martin, J.A . dissenting.

Solicitors for appellant : Bird, Macdonald d Earle .

Solicitor for respondent : E. F. Jones.
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Municipal law—Assessment—Court of Revision—Mandamus—Compelling

	

191 9
Court to re-hear-Remedy by appeal—B.C . Stats. 1914, Cap . 52 .

On motion by a ratepayer for a writ of mandamus to compel a Court o f
Revision to hear an assessment appeal, if it appears that the Court
of Revision did hear and adjudicate upon the complaint, the Cour t
cannot review its proceedings by way of inquiry into the correctness
of its conclusions . A mandamus to a Court of Revision will only

lie, if at all, when it is made to appear that said Court has not hear d
and determined the complaint .

APPEAL by the members of the Court of Revision of th e
Municipality of Point Grey from the order of GREGORY, J. Of
the 19th of July, 1918, granting a writ of mandamus ordering
said Court to hear the appeal of F . C. Wade from the assess-
ment of his properties within the Municipality for the yea r
1918. The facts bearing on the complaint were that when th e
appeal came up for hearing Mr . Wade, who was present, desir-
ing to examine witnesses, asked for a stenographer, and on one
being provided, he proceeded to examine the assessor . After
the examination had proceeded for some time, he asked that the
assessor be sworn. This the Court refused to do, and after th e
examination had proceeded further, the Court being in doub t
as to Mr . Wade's right to examine the assessor, and as to whethe r
he should be sworn, adjourned the hearing for four days in orde r
to obtain advice in the matter . At the sitting following th e
adjournment, no stenographer being present, Mr. Wade again
asked for a stenographer. This the Court refused to provide .
Mr. Wade then stated there was no use of his going on with
the examination of witnesses, as he would not have the evidenc e
for use on any proceeding he saw fit to take after the Court ha d
given its decision. Mr. Wade then stated his case and wa s
asked to retire . After he had gone, the Court proceeded to ask
the assessor certain questions and subsequently decided to reduce
the assessment in part, and made a change in the classification
of some of the land from "wild land" to "improved land . "

FLETCHER ET AL. v. WADE .

Jan. 15 .

FLETCHER
v .

WADE

Statement
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The appeal was argued at Vancouver on the 20th and 21s t
APPEAL

of November, 1.918, before MACDON ALD, C .J.A., MARTIN,
1919

	

GAZ.r .AJrEn, AICPuir.r.rns and EnEwrs, M.A.
Jan . 15 .

— Marlin:, '.C. (G. G . 1lfcGeer, with him), for appellants :
1'LETCBE R

,, .

	

The notice of motion asks for a mandamus and then proceeds to
WADE -say it was not properly heard, but does not say what th e

mandamus, if used, is for . Wade has three grounds of objec-
tion : first, that they refused to furnish a stenographer ; second .,
they refused to allow the assessor to answer certain questions ;
and third, the Court examined the assessor when Wade was gone .
There is no provision for a stenographer in the statute . As to
the second objection, there is no material before the Court as t o
the facts, and the law is that it must be very clear wha t
happened before a mandamus will issue. As to the thir d
objection ., the assessor is in . the nature of an assistant to th e
Court, and they refer to him for assistance in their deliberations .
The fact of Mr . Wade leaving the Court does riot affect their
privileges as to this .

	

There must be a clear denial of right :
see In re Charleson Assessment (1915), 21, B .C. 281 . There
are two grounds on which. the Court will not issue a mandamus :

first, if there is another remedy : see In re Charleson Assess--

meld, supra ; In re llarter and Gravenhur• .st (1889), 18 Out ,
243 ; and secondly, the Court of Revision is now closed, i .e . ,
functus officio : see In re JIcZi:ay and the City of Vancouve r

Argument
(1917), 24 B.C. 298 ; Sisters of ( 'harity of Providence v . City

of Vancouver (1.910), 44 S.C.R. 29 at p . 35 .

Davis, I .C., for respondent : The evidence was taken afte r
Wade had . left and it is impossible for liini to say what it was .
The Court admits the examination took place but are careful not
to say what it was . All we can do-is to establish that evidenc e
was taken behind our back . They would neither refuse nor allow
«'ado's application for adjournment . This is more a case o f
fact than of law. The law is, if a Court does not hear a case
they can be enjoined . We say, first, evidence was taken behind
our back, and secondly, it was not sworn evidence. The witness
must be sworn : see Wood v . Gold (1.894), 3 B.C. 281 ; Hals-
bury's .Laws of England, Vol . 13, p. 590, par. 801 . On the
question of the composition of the Court having changed see
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Prudhonime v. Licence Commissioners of Prince Ruper t
(1911), 16 B .C. 487 . The question of cash values was no t
considered by the Court and Wade was not allowed to as k
questions as to value .

17ar ti i, in reply.

Cur. adv. milt .

15th January, 1919 .
MACDONALD, C .J.A . : The question for decision is, Did th e

Court of Revision hear and adjudicate upon the respondent' s
complaint The learned judge from whose decision this appea l
is taken thought not, and made an order nisi that a prerogativ e
writ of mandamus should issue to the members of the Court o f
Revision for the Municipality of Point Grey, directing them t o
hear and adjudicate upon the said complaint . I think the order
ought not to stand .

The Court of Revision is a judicial body and this Court cannot
review its proceedings in the sense of inquiring into the correct-
ness of the Court 's conclusions. If mandamus will lie at all
to a Court of Revision (which in the result I do not need to
determine) it will only lie when it is made to appear that th e
Court has not heard and determined the complaint : when i t
has either expressly or virtually declined jurisdiction . If. the
Court of Revision in good faith entertained the respondent' s
appeal and adjudicated upon it, there can be no inquiry her e
as to the correctness of its decision . We cannot sit as a Cour t
of Appeal to review its proceedings.

In The Queen v . Dayman (1857), 26 L.J ., M.C . 128 at p .
131 Lord Campbell, C .J. said :

"Now, how could we have granted a mandamus to a magistrate to hea r
and determine a matter which he has already determined on issue joined
by the parties? The Court of Queen's Bench does not sit, like the Roma n
Patricians, to give advice, but to decide and determine matters in contr o
versy . The Court cannot express an opinion which one person might adop t
out of deference to them, and another refuse to be bound by and overrule . "

Again, in Ex per•te Lewis (1888), 21 Q.B.D. 191 at p. 195 ,
Wills, J . said :

"But this was a mistake on the part of the learned magistrate, for
nothing can be clearer or more settled than that if the justices have reall y
and bona fide exercised their discretion, and brought their minds to bea r
upon the question whether they ought to grant the summons or not, this

479
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WADE

MACDONALD ,

C .J .A .
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COURT OF Court is not a Court of Appeal from the justices, and has no jurisdiction
APPEAL to compel them to exercise their judgment in a particular way . "

FLETCHER
v .

	

on extraneous grounds. He also refers to Reg. -v. Ingham
WADE

	

(1849), 14 Q.B. 396.

Mere irregularity in the proceedings does not entitle th e
Court to direct a writ of mandamus to issue against justices :
Reg. v. Justices of Yorkshire ; Ex parte Gill (1885), 53 L.T .
728, where Smith, J . said :

"I know of no ease where a mandamus to justices to hear and determine a
case has been granted on the ground that they have not heard all th e
evidence tendered before them. "

On the facts it is clear to me that the Court of Revision
entertained the complaint. That complaint was that the assess-
ment of the complainant's lands was at an over-valuation. Mr.
Wade, who appeared in person, attempted to examine the Muni-
cipality's assessor . The Court objected and an adjournmen t
was taken to consider the matter . On the adjourned hearing
the Court withdrew the objection and assented to the assessor
being sworn and examined by Mr . Wade. He was not sworn
owing to failure to find a Testament, but the matter did no t
go off on that circumstance . Objection was also taken to th e

MACDONALD, lack of a stenographer. Mr. Wade's counsel before us, how-
C .a .A .

ever, conceded that no point could be founded upon that . There
was some doubt in Mr . Wade's mind when he withdrew from
the room as to whether his application for a further adjourn-
ment would be considered or not . IIe was told, however, by
the chairman of the Court that his case would be considere d
"from every angle." After Mr. Wade's retirement the Court
continued the examination of the assessor and subsequently came
to their decision to reduce Mr . Wade's assessment in part an d
to make some adjustments in respect of the classification of hi s
lands . Members of the Court have made affidavits and hav e
been cross-examined upon them in these proceedings, and i t
appears from their evidence that they did consider the question
of the actual value of Mr. Wade's lands. Their evidence upon
this is not quite as definite as one could have desired, but th e

1919 And he refers to Reg. v. Admason (1875), 1 Q.B.D. 201, wher e
Jan . 15 . the Court thought the justices had virtually refused to act upon

the evidence submitted to them and had refused the summons
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onus of proof is upon Mr . Wade to shew that the conduct of
the members of the Court of Revision amounted virtually to a
refusal or neglect to hear and adjudicate upon his complaint .
From the evidence aforesaid I have come to the conclusion tha t
the Court did hear and adjudicate upon the complaint . It is
not suggested that the members of the Court of Revision acte d
in bad faith, and as, in my opinion, they did not decline juris-
diction the order directing the writ of mandamus to issue shoul d
not have been made and it ought to be set aside .

MARTIN, J .A . : I agree in allowing the appeal .

COURT OF
APPEAL

191 9

Jan. 15 .

FLETCHER
V .

WADE

MARTIN ,
J .A.

GALLIHER, J .A . : I agree in the reasons for judgment of GALLIHER ,

the Chief Justice.

	

J .A .

McPHILLIPS, J.A. : I agree that the appeal should be allowed . ELCPHILALIPS '

EBERTS, J.A. would allow the appeal .

	

EBERTS, J .A.

Appeal allowed.

Solicitors for appellants : Wismer, McGeer & Johnson.

Solicitor for respondent : M. A. Macdonald.

3i1
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Jan . 15 .

BELL v. QUAGLIOTTI .

Lease—Monthly rent—Agent—Reduction of rent by, owing to financia l

depression—Subject to lessor raising rent on conditions improving —

Agent later increases rent to amount in lease—Power.

BELL
v .

	

The plaintiff, who lived in England, gave a fifteen-year lease of a property
QuAQLTOTTI in Victoria to the defendant at a monthly rental of $500 a month .

After two years the plaintiff's agents, acting under power of attorney ,
reduced the rent owing to financial depression, to $100 a month,
accepting the same as payment in full of all rent under the lease fo r
the particular month in which it was paid but reserving to the
plaintiff the right as soon as conditions improved to demand a highe r
rent not exceeding the amount reserved in the lease . After accepting
$100 a month for nine months the agents gave the defendant notic e
that the plaintiff would thereafter expect payment of rent in full i n
accordance with the terms of the lease . Upon two months' rent not
being paid plaintiff sued and obtained judgment for the rent in ful l
and for possession of the property .

Held, on appeal, that the arrangement between the plaintiff's agent and th e
defendant was a gratuitous one which could be terminated by the agen t
and did not require an adjudication by the plaintiff personally as t o
whether conditions had improved or otherwise .

A PPEAL from the decision of GREGORY, J . (reported 25 B.C .
460) in an action to recover possession of a premises known a s
the Variety Theatre in Victoria, and $1,200 arrears of rent .
The premises in question were leased by the plaintiff to th e
Island Amusement Company from the 1st of October, 1913 ,
for 15 years, at a rental of $500 per month for the first year ,
and $600 a month for the four following years, the rent for th e
balance of the term to be on a percentage basis of the assesse d

Statement value of the property . On the 7th of April, 1914, the Islan d
Amusement Company assigned the said lease to the defendan t
Quagliotti . Owing to financial depression there was great
falling off in receipts at the theatre and the plaintiff 's agent s
in Victoria accepted $100 as rent for the month ending the 30th
of June, 1917, and in accepting same by letter they stated i t
was accepted by them as agents for Mrs . Bell without prejudice
to her rights under the lease . A letter followed from Quab
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liotti 's solicitors, explaining that their understanding of the COURT OF
APPEA L

arrangement was that during the present financial depression —
and until such time as business improved, Mrs. Bell would 191 9

accept a ground rent of $100 a month in full payment of all Jan . 15 .

rent due under the lease for the particular month for which

	

BELL

the rent was paid, reserving to herself the right, as soon as

	

v
things improved, to demand a higher rent, not exceeding the

RuAGLIOTT i

rent reserved in the lease . This understanding was confirme d
by the plaintiff's agents . On January 31st, 1918, the plaintiff' s
solicitor notified Quagliotti's solicitors that the $100 monthl y
arrangement was no longer acceptable to Mrs . Bell and that Statement

on and after the first of March she would expect the rent to b e
paid in accordance with the terms of the lease . On the rent du e
on the 1st of March and 1st of April following not being paid ,
this action was commenced .

The appeal was argued at Vancouver on the 5th of November ,
1918, before MACDONALD, C.J.A., GALLIHER, MCPHILLIPS and
EBERTS, JJ.A .

Maclean, K.C., for appellant : Mrs. Bell agreed to accept
$100 a month until times improved, she to be the sole judge.
Suddenly the rent is raised to the maximum by the agent . My
contention is, first, that she would not delegate this authority ,
and secondly, she did not delegate . The $100 a month arrange-
ment is still in force and continues until the plaintiff personall y
demands higher rent . No one but she can exercise the dis-
cretion : see Halsbury's Laws of England, Vol . 1, p. 148, par.
328 .

Luxton, K.C., and Alexis Martin, for respondent : At the
time plaintiff's solicitors put an end to the $100 arrangement ,
the defendant Quagliotti was about to enter into a sub-lease of
the premises whereby he was to receive a profit of $1,800 a year .

Cur. adv. vult .

15th January, 1919 .

MACDONALD, C .J.A . : I agree in the result arrived at by th e
learned trial judge. The arrangement between the respondent's MACDONALD ,

agents and the appellant was a gratuitous one . The correspond-

	

C ' ' 'A -

ence shews clearly enough what the %respondent's agents meant

Argument
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and what the appellant understood the transaction to be . Even
if the concession made to the appellant could be regarded a s
an agreement in law, and could only be put an end to by notice,
which in my opinion it was not, I do not think it entitled th e
appellant to claim an adjudication by the respondent herself a s
to whether times had improved or otherwise . The reduction
in the rent was continued at her will, and her will was effectivel y
declared by her agents .

I would dismiss the appeal .

GALLIIIER, J .A . : Mr . Maclean has argued two points before
us. First, Did the determination of events by Mrs . Bell' s
agent constitute a determination by Mrs . Bell? Second, If not ,
was there any consideration for the making of the agreemen t
to reduce the rent to $100 per month? The three letters
(Swinerton & Musgrave to Courtney & Elliott, 27th June, 1917 ;
Courtney & Elliott to Swinerton & Musgrave, 28th June, 1917 ;
and Swinerton & Musgrave to Courtney & Elliott, 9th July ,
1917) are said to constitute an agreement between the parties .
The evidence shews that the monthly rent reserved under th e
lease had from time to time at the request of Quagliotti been
reduced owing to the financial falling off of receipts in the enter -
prise, until it was finally reduced to $100 per month withou t
prejudice to Mrs . Bell 's rights under the existing lease. As
I interpret the letters above referred to, they amount to a n
understanding (rather than a fixed agreement) that so long a s
Mrs . Bell shall continue to accept payment at the rate of $10 0
per month, then she shall have no further claim for thos e
months under the lease for which she has accepted $100, bu t
that at any time when in her opinion the business improves (and
by this f take it the business being carried on by Quagliott i
under the lease is meant), Mrs. Bell being the judge of improve-
ment, she could upon notice, or perhaps even upon refusal to
accept the $100, revert to and demand the rent payable unde r
the lease.

It is urged that Mrs . Bell, and Mrs . Bell in person, only
could determine as to the improvement in business, and that
she did not do so, but when we look at all the circumstances
I think that contention cannot be maintained. The business

COURT O F
APPEAL

191 9

Jan . 15 .

BELL
V.

QUAOLUOTTI

OALLIHER,
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was in the hands of her solicitor and agent here, she residing in
England, all arrangements were made on her behalf by he r
solicitor and agent, the solicitor holding her power of attorney .
These persons were in touch with business conditions here, an d
Mrs. Bell, except on their advice and instructions, could not be .
The arrangements for rent reductions were made by them, an d
the so-called agreement embodied in the letters referred to wa s
their act as agents for Mrs . Bell . It seems to me, under these
circumstances, that it would be drawing the line too fine to say
that Mrs . Bell only in person could declare the event . I think
that event is sufficiently declared by Mr . Langley in his letter
of the 31st of January, 1918, to the Island Amusement Com-
pany and Quagliotti .

I would dismiss the appeal .

McPITILLIPs, J.A . : I would dismiss the appeal .

EBEnTS, J.A. would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : Courtney & Elliott .

Solicitor for respondent : W. II . Langley .

485

COURT OF
APPEAL

191 9

Jan . 15.

BELL

V.
QUAOLIOTT I

GATJ.IItER ,
J.A.

MOPHILLIPS,
J.A.

EBERTS, J .A .



486

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

"ACDONALD, BUSCOMBE SECURITIES COMPANY, LIMITED v .
J.

(At Chambers) HORI WINDEBANK AND QUATS INO TRADIN G

1919

	

COMPANY, LIMITED. (No. 2) .

Practice—No proceedings for one year—Notice to proceed—Must be serve d

on other party—Marginal rules 973 and 1015 .

On an application to consolidate two actions, in the first of which no pro-
ceeding was taken for one year, the defendant having entered a n
appearance to the second action but not to the first, it must be shew n
that the notice to proceed under marginal rule 973 was not only file d
but served on the opposite party .

APPLICATION to consolidate two actions, heard by MAC-

DONALD, J . at Chambers in Vancouver on the 17th of January ,
1919 . The first action was commenced in 1916, and defendan t
entered no appearance . The second action in 1918 ; to which
defendant entered an appearance . In the first action, ther e
was no proceeding taken for one year and under an order of
MORRISON, J. (reported ante p . 323) it was held that plaintiff
had to give one month's notice before plaintiff could procee d
with summons to consolidate. The plaintiff then gave the on e
month 's notice by filing same under Order LXVII., r. 4.
Objection was taken by defendant that "filing" of notice unde r
Order LXVIL, r. 4, is not sufficient : Provincial Bank v .

Phelan (1909), 2 I .R. 698 .

Armour, K.C., for the application .
Darling, contra .

MACDONALD, J . : Notice should be served, not simply filed
in the registry, especially as defendant was represented by a
solicitor, following Provincial Bank v. Phelan (1909), 2 Lit

698 in preference to Morison v . Telfer (1906), W.N. 31 .

Application dismissed .

Jan . 17 .

BUSCOMBE

SECURITIES
Co.

V .
HORI

WINDEBANK
AND

QUATSINO
TRADING CO .

Statement

Judgment
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DAWSON v. THE PARADISE MINE AND THE CAiNA -
DIAN PACIFIC RAILWAY COMPANY .

Negligence—Damages—Loading and unloading material of poisonous natur e

on unguarded track Straying cattle poisoned—Liability—Parties
Amendment—Must be made at trial—R .S .C. 1906, Cap. 37, Sec. 294;
Can . Stats. 1910, Cap . 50, Sec . 8.

The defendant Company in the course of its business loaded lead ore o n

cars of a railway company and at other times unloaded oats fro m

cars at the same spot, the right of way not being enclosed . In the

course of these operations particles of lead ore were allowed to drop

on the right of way and a certain amount of oats fell in the unloading .
The plaintiff's cows which were allowed to run at large, strayed o n

the right of way, and eating the oats mixed with the lead ore,, the y
died from lead poisoning . The defendant Company was held liabl e

in an action for damages for negligence.

Held, on appeal, that the evidence did not disclose any duty on the defend-
ant's part towards the plaintiff and the appeal should be allowed .

Per MACDONALD, C .J .A . : If a mistake is made as to the parties in an

action, the proper amendment should be made at the trial . A judge

cannot constitute an amendment by mere undertakings of counsel .

APPEAL from the decision of Tfconisox, Co. J., of the 13th
of June, 1918, in an action for damages for the loss of thre e
cows, valued at $600, the cows having died from the effects of
lead poisoning caused by the animals eating grain mixed wit h
dust that had fallen from lead ores while in process of trans-
portation. The plaintiff resides in Athalmer, British Columbia ,
about three-quarters of a mile from the Canadian Pacific Rail -
way station . She owned three cows which were allowed to run
at large. They wandered on the right of way of the Canadia n
Pacific Railway and while on the right of way found oats near
the track which was mixed with lead ore . They ate this mix-
ture and died of lead poisoning. The right of way was no t
enclosed. On this part of the right of way the defendant th e
Paradise Mine was accuttomed to load its ore, composed o f
silver and lead . Pieces of ore would fall on the right of way
and in time there was an accumulation of small particles o f
lead ore. The same Company through its servants were accus-
tomed to unload oats at the same place, small quantities of which
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fell on the right of way and became mixed with the lead ore.
On the trial counsel argued that the Paradise Mine was not th e
proper name for one of the defendants, the actual owners o f
the mine being R . R. Bruce and the Estate of the late Jame s
Hammond, and it was agreed that the Invermere Contractin g
Company should be added as a party defendant, but as the
proper names of defendants were not known to counsel it wa s
agreed the original style of cause should stand and counsel fo r
the defendants undertook that the real owners of the Paradis e
Mine (which is not an incorporated company but owned by
private individuals) and the Invermere Contracting Compan y
should be bound by the judgment . The trial judge dismisse d
the action as against the Canadian Pacific Railway and gav e
judgment against the owners of the Paradise Mine, holdin g
that under the law of the Province the cattle were not tres-
passers and were killed by the negligence of said defendant ,
that even if they were trespassers the Company should have
exercised towards them the care which must be exercised toward s
even trespassers, and that having the poisonous mixture con-
stituted a trap towards which the animals should naturally b e
drawn, thereby causing their death . The defendant, the Para-
dise Mine appealed .

The appeal was argued at Victoria on the 20th of January ,
1919, before MACDONALD, C.J.A., GALLIHER and EBE£iTS, JJ.A.

Spreull, for appellant : The Railway is exempt under section
294 of the Railway Act . The Paradise line not being an
incorporated company, leave to amend was granted to allo w
owners to be added as parties, but it was agreed that the cas e
should stand .

[MACDONALD, C.J.A. : If there is any question of a mistake
or a misdescription of the appellant Company, the prope r
amendment should have been made at the trial. We are appar-
ently dealing with a company which was not before the tria l
Court at all, except by a sort of understanding between counsel .
We are dealing with another alleged entity that does not exis t
at all. I think it should be understood that judges canno t
constitute amendments in this way, by mere undertakings o f
counsel . )

COURT OF
APPEAL

191 9

Jan . 20 .

DAWSO N
V .

PARADISE
RUN E

Statement

Argument



XXVI.] BRITISH COLUMBIA REPORTS .

	

489

The cattle were trespassing and there is no duty to a tres- COURT of
APPEAL

passer. It is the duty of the owner to keep in his cattle : see
Doble v . Canadian Northern Ry. Co. (1916), 19 Can. Ry. Cas .

	

191 9

312 ; Kruse v. Romanowski (1910), 3 Sask . L.R. 274 . There Jan . 20 .

is a certain duty to trespassers : see Halsbury's Laws of Eng- DAwsoN
land, Vol . 21, p . 382 ; Cooke v . Midland Great Western Rail-

	

v
PARADIS E

way of Ireland (1909), A.C. 229. In the case of a trespasser

	

MIN E

having to go some distance see Malone v . Laskey (1907), 2 K.B.
141 .

M. A . Macdonald, K.C., for respondent : The case turns on
whether the defendant owes a duty to the plaintiff's stock. It Argument

was handling poisonous material and should take care . Cattle
by custom roam, and they were attracted by the oats. No
question of trespass arises : see Hinrich v. Canadian Pacific
Ry. Co . (1913), 18 B .C. 518 .

MACDONALD, C .J.A . : I think the appeal should be allowed.
No duty on the defendant's part toward the plaintiff has, in
my opinion, been made out . And, of course, if there was n o
duty there could be no wrong by the defendant to the plaintiff .
The proposition advanced by the plaintiff is that a customer o f
the Railway Company loading lead ores, of which a certain MACDCNALD,

small quantity falls upon the ground during loading of the

	

C.J .A.

cars, and . subsequently unloading grain from cars at the sam e
place, which entailed the dropping of some of it amongst th e
ore lying on the ground, renders himself liable for damages t o
the owner of cows which stray upon the premises of the Rail-
way Company, and in eating of the grain also swallow particle s
of the lead ore, and die. Such evidence alone is insufficient to
create liability.

GALLIIIER, J .A . : I would allow the appeal .

EBERTS, J.A. : I would also allow the appeal .

Appeal allowed.

Solicitor for appellant : George J . Spreull.

Solicitor for respondent : A . B. Macdonald.

GALLIUER,
J .A .

EBERTS,J .A.
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BROOKS-SCANLON-O'BRIEN COMPANY LIMITED v .
BOSTON INSURANCE COMPANY .

Marine insuranc~Application—"Promissory representation"—Z: ff eel on

policy .

While the plaintiff's agent was negotiating with the defendant's agent fo r
insuring steel rails and fittings to be taken on a scow in tow of a tu g
belonging to independent parties, the insurance agent asked whethe r
the scow was to be towed singly or in tandem with other scows ,
intimating that in the latter case the insurance would be higher . The
plaintiff's agent then telephoned the master of the tug who informe d
him the scow was to be towed singly . He then advised the insurance
agent that the scow was to be towed singly and arranged for insur-
ance at the rate allowed for single towage . The scow was towed in
tandem with two other scows and was lost .

Held, affirming the decision of CLEMENT, J . (MARTIN, J.A. dissenting) ,

that the policy never attached and the plaintiff could not recover .
Per MACDONALD, C.J .A. : The interview, after the plaintiff's agent tele-

phoned, was not merely an expression or expectation on belief bu t
amounted to a representation known in marine insurance law as a
"promissory representation" which though by word of mouth only ,
afforded an answer to the plaintiff's claim .

APPEAL from the decision of CLEMENT, J. and the verdict of
a jury in an action tried at Vancouver on the 25th of November,
1915, for $2,500 on a marine-insurance policy subscribed by th e
defendant Company on a shipment of steel rails and fittings o n
a scow from Vancouver to Stillwater in tow of the tug "Pro-
gressive," which belonged to independent parties . The scow
was a total loss . There were two defences : (1) The scow o n
which the steel was carried was unseaworthy ; and (2) mis-
representation upon which the policy was issued. The jury
found the scow was seaworthy. The evidence was that th e
plaintiff's agent (one Kilty) saw the defendant Company 's
agent in Vancouver (one Maitland) and said he wanted insur-
ance on the steel . Maitland asked whether the scow was to b e
towed alone . Kilty did not know but at once telephoned th e
captain of the tugboat, who informed him the scow was to b e
towed alone . lie then obtained the insurance on the under-
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standing with the agent that the scow was to be towed alone .

In fact two other scows were towed with the scow in question i n

tandem, when it was lost . The action was dismissed. The
plaintiff appealed on the ground that the learned judge wa s
wrong in holding that the policy never attached.

Davis, KC., and J. H. Lawson, for plaintiff .
C . W . Craig, for defendant .

CLEMENT, J . : On the evidence it does not strike me it is a
question of misrepresentation, but of the class of insurance the y
were buying. It is drawn to the attention of the man wanting
insurance . "We have two classes of insurance," and he says,
"I will take `A .' " But the facts bring it within "B." I think

the action will have to be dismissed with costs on that ground .

From this decision the plaintiff appealed . The appeal was
argued at Victoria on the 16th of January, 1919, before MAC -

DONALD, C.J.A., MARTIN and GALLII3ER, JJ.A .

Davis, I .C., for appellant : The defences set up were, first ,

that the scow was not seaworthy ; and second, there was mis-
representation upon which the policy was issued, namely, th e
agent said the scow was being towed alone when in fact three
scows were towed in tandem. The jury found the scow sea -
worthy, and the question is whether the statement that the

scow was to be towed alone was such a misrepresentation of fac t
or positive statement of fact in the future which was in thei r
control so as to make the policy void . The captain of the boat
told the plaintiff's agent it was a single tow, which informatio n
was given the defendant's agent. There was no falsity about
it. It was a case of insurance of cargo under representation
not correct but innocent . They took two more scows but w e
knew nothing of it . On the question of authority see Eldridge
on Marine Policies, 1907, p. 38 ; and on the question of control
see ib ., p. 307 ; Dennistoun v. Lillie (1821), 3 Bli . 202 at p .
209 ; Bowden v . Vaughan (1808), 10 East 415 . This amounts
only to a representation of what was expected : see Hubbard v .

Glover (1812), 3 Camp. 313 ; Anderson v. Pacific Fire and

Marine Insurance Co . (1872), L .R. 7 C.P. 65 . We have two
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CLEMENT, a . arguments : first, a representation about a future event over
1918 which we have no control . Second, it would be necessary t o

Nov.25 . take out a policy under the highest rate in order to have pro-
tection : see Arnould on Marine Insurance, 8th Ed ., Vol . 1, p .

1919 see Bailey v. The Ocean Mutual Marine Ins. Co. (1891), 19
April 1_ S.C.R. 153 ; Perry v. British America Fire and Life Assuranc e
BRCOres- Company (1848), 4 U .C.Q.B. 330 ; Ilalsbury's Laws of Eng-

SC RN-
oBRIErEx

land, Vol . 17, p . 414, par . 811 ; Fitzherbert v. Mather (1785) ,
Co . LTD . I Term Rep. 12 ; Arnould on Marine Insurance, 8th Ed ., Vol .
BOSTON 1, pp. 679-84, Secs. 541-4 .

INSURANCE

	

Craig, K.C., for respondent : There is a single-tow andCo .
tandem-tow insurance, the premium being much higher fo r
tandem tow. The plaintiff's agent decided to take single tow
after communicating with the captain of the boat, it being th e
cheaper, and the contract only covers single tow . The state-
ment that it was a single tow comes within a description of th e
subject-matter of the insurance : see The London Assurance

Argument Corporation v. The Great Northern Transit Company (1899) ,
29 S .C.R. 577. This was not a statement of expectation, bu t
a positive statement of fact material to the risk and vitiates th e
policy : see Dennistoun v. Lillie (1821), 3 Bli . 202 ; Bailey v .
The Ocean Mutual Marine Ins . Co . (1891), 19 S.C .R. 153 ;
Cerri v . Ancient Order of Foresters (1898), 25 A.Ii. 22 .

Davis, in reply : There are not two different policies . There
is only one policy but different rates according to whether it i s
a single or tandem tow .

Cur. adv. cull .

1st April, 1919 .
MAC DONALD, C .J .A . : The plaintiff having a quantity o f

rails loaded on two scows, which the Kingcome Navigatio n
Company were under contract with them to tow to their destina -

MACDCNALD, Lion, applied to the defendant for a policy of marine insuranc e
C .J .A . on the rails . Mr. Kilty, plaintiff's secretary, and Mr . Maitland ,

defendant's agent, met for the purpose of arranging the insur-
ance. The latter called Kilty's attention to the fact that ther e
was one rate of insurance when scows were to be towed singly

COURT O F
APPEAL 687, Sec . 548 ;; Brine v. Featherstone (1813), 4 Taunt . 869 .

As to representations strictly promissory being complied with
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and another and higher rate when taken together . Kilty then,
in the presence of Maitland, telephoned to Capt . McLennan
of the said Navigation Company, and what then took place is ,
I think, fairly disclosed in the following extracts from the
evidence. Maitland says that he understood that Kilty was
telephoning to ascertain "the extra cost of towage going up
single scows," and Kilty in his examination for discovery said :

"I enquired of him (Capt . McLennan) as to the rate of towing one o r

more than one scow, but eventually he agreed to handle this shipment a s

a single tow at the same rate."

The meaning of this is not in dispute between counsel, it bein g
conceded that the scows were, according to this, to be towed
singly without extra charge . On cross-examination at the tria l
Maitland was asked the question :

"And he (Kilty) came back after finishing the telephone conversation

and said : `Yes, they are going single scow, ' didn't he?"

to which he answered :
"He told me they were going by single scow, yes . "

Thereupon the policy was issued at the lower rate of insur-
ance. The scows were not taken up singly and one was lost.
The plaintiff sues in respect of said loss, and the defendan t
relies upon the representations aforesaid that the scows wer e
to be towed singly, which representation was not fulfilled .

The plaintiff does not dispute the materiality of the state-
ment as to the manner of towing, but they say there was n o
representation, but merely a statement by Kilty of what Capt .
McLennan told him, which both parties equally relied upon .

The question is one of fact, one which a jury could be calle d
upon to decide under proper direction from the Court . In this
case it was decided by the learned judge himself, who held tha t
the policy never attached and that there was, in the circum-
stances, no insurance at all of the rails on the lost scow . I
agree with him in the result, but for a different reason. The
inference I draw from the evidence and which I think does
not conflict with that drawn by the learned judge, is that Kilt y
made a positive representation that the scows would be towe d
singly . In an ordinary transaction that representation woul d
amount to a warranty, but in marine-insurance law it appear s
to be regarded as a promissory representation which may b e
relied upon notwithstanding that it was made by word of mouth

CLEMENT, J.

191 8

Nov . 25 .

COURT OF
APPEA L

191 9

April 1 .

BRCOKS-
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MACDONALD,
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CLEMENT, J . and not included in the written contract . That such a parol e
1918

	

promissory representation if made would be an answer to thi s
Nov . 25 . action is not disputed by counsel for the plaintiff . They put

their defence on this, that Kilty's words amounted to nothin g
COURT OF
APPEAL more than a repetition of what Capt . McLennan had told him,

' and could in the circumstances amount only to an expression o f
1919 expectation or belief. Plaintiff relies on Bowden v. Vaughan

April 1 . (1808), 10 East 415, and Hubbard v. Glover (1812), 3 Camp .
Bxooss- 313, while defendant relies on Bailey v . The Ocean Mutua l
SCANLON -
O'BIEN Marine Ins. Co. (1891), 19 S .C.R. 153 . In cases of this sort,
Co- LTD . where the question is one of fact, decisions on other facts are

V.
BOSTON only helps to a conclusion on the particular circumstances befor e

INSURANCE the Court. The learned authors of Arnould on Marine Insur -Co .
ance, 8th Ed., in a foot-note at page 688 referring to Hubbard
v. Glover, say :

"It is submitted that, with the modern means of communication, a state-
ment that there was a cargo ready would generally not be held to be a
mere expression of belief . "

In the case at bar the parties were in immediate communica -
tion with Capt . McLennan . Mr. Maitland was, I think, entitled
to believe that Kilty was making a definite agreement wit h
Capt. McLennan, about which there could be no question of
mere expectation or belief . What was arranged was clearl y
within the control of Kilty and McLennan, and nothing but

MACnoNALD, bad faith on the part of the latter could interfere with th e
C.J .A .

carrying out of the arrangement. I think the true inferenc e
is that Kilty was willing to take the cheaper insurance on th e
strength of that arrangement, and I would not infer that h e
was in effect asking Maitland to take the risk of McLennan' s
breach of that arrangement . In the cases supra upon which
plaintiff relies, the circumstances were very different to those o f
this case ; in the nature of things insurers could only speak
of the sailings of ships in distant seas from expectation and
belief . Uncertainty as to the sailings of ships more than a
century ago, before the days of modern liners, must have alway s
been in the minds of insurance underwriters and brokers, an d
they could well be assumed to understand that representation s
of insurers no nearer the ships than themselves, as to dates o f
sailings or readiness of cargo were mere expectations .
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The only difference of note between the facts of this case _
and Bailey v. The Ocean Mutual Marine Ins. Co., supra, is

	

191 8

that here the insurer ist not the owner of the ship, but is Nov . 25 .

merely the owner of the cargo, while there, as appears fro m
the rin the Court below 22 Nova Scotia Reports,

	

5)\ COURT O Freport

	

(

	

p. l ,

	

APPEA L

the insurers were the ship-owners. But in the view I take

	

—
of the facts, Maitland had the right to assume from what passed

	

191 9

MARTIN, J.A . : I regard the conversation between the insur -
ance broker Maitland and Kilty, the plaintiff's agent, at th e
latter's office, as being in effect . participated in by Captai n
McLennan, the master of the tug "Progressive" that was to
tow the scows as an independent contractor, not under plaintiff' s
control, when he was telephoned to by Kilty "in front of"
Maitland, to the same extent as if he had been present in the
office, because Maitland heard what Kilty was saying and Kilt y
told him truthfully, it is admitted, what McLennan had said t o
him in response to the question as to whether the scows were
going to be towed separately or together, i.e ., a single or a
double tow, and McLennan answered that they were going as a
single tow . In other words, he simply passed on to Maitlan d
what McLennan had represented—nothing more or less . Kilty
was led to make this inquiry by the fact that when Maitlan d
came to his office about the insurance he told him that ther e
were different rates on single and double tows, the premium
being one-quarter of one per cent . higher on the double tow .
In consequence of that representation by the master, Kilt y
paid the premium for a single tow.

These facts, in my opinion, bring the case within the principl e
of Bowden v. Vaughan (1808), 10 East 415 ; 10 R.R. 340,
where it was held that a representation as to the time of th e
ship's sailing made by the owner of goods on board must, fro m
the nature of the thing, be considered only as a probable expecta-
tion, he having no control over the event . The statement was

495

CLEMENT, J .

at the telephone that Kilty had control and had by his arrange- _	 Apri11 _

ment with Capt . McLennan put an end to any doubt as to the BReons-

manner in which the scows should be towed.
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I would therefore dismiss the appeal .
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CLEMENT, J. made on October 27th, 1807, that the ship, a Portuguese, "woul d

1016

	

sail in a few days" from Lisbon, but she did not sail til l

Nov. 25 . November 29th, and was captured by, the French army, which
had been marching on Lisbon, when still in the Tagus on the

CAPPEA
LOURTof 30th. The materiality of the representation in war time was

admitted, and the broker swore that "if it had been represented ,
1919 that the ship was not to sail in less than a month the insuranc e

April 1 . could not have been effected" at all as the French army march-
BRooxs- ing on Lisbon was daily expected there. I find myself unabl e

S8,",,'-
B

	

- to distinguish that case in principle from the present. It is ,
'xIEN

Co. LTD . Of course, quite different where the assured has control of hi s

BosTON vessel and her equipment, e .g ., Edwards v . Footner (1808), 1
INSURANCE Camp. 530, and Bailey v. The Ocean Mutual Marine Ins. Co .

Co .
(1891), 19 S .C.R. 153, wherein the distinction is pointed ou t
at p. 155 between "a representation . . . . a mere matter of
expectation or belief" and "a. representation or affirmation of
a positive fact . "

MARTIN, This is the case of a single tow as represented being in the
minds of both men and then the lower rate of premium woul d
follow as of course : it is not, in my opinion, with all due
respect, really the case of two distinct classes of insurance, a s
on a sailing ship or a steamship, or a ship in commission o r
laid up, being offered and one selected, but of one class of polic y
with two different rates based upon varying circumstances.

Therefore, I think the appeal should be allowed .

GALLIxER, J .A . : I would dismiss the appeal. I take the
same view as the learned trial judge that it is not a case o f
representation and does not fall within Hubbard v . Glover

(1812), 3 Camp. 313 . Maitland said, "After Kilty had tele-
phoned the tug people he told me to insure them under single
tow . " Ile further said, "I did not pay particular attention t o
his conversation . " I do not think this is really affected by
the cross-examination of Mr . Davis or the examination for
discovery put in . I do not regard what took place as bein g
any different in effect to what would have been if Kilty had
obtained all the facts from the tug people, and then have gone
down and instructed Maitland to make out a risk for two single

GALLIHER ,

J .A .
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tows. Surely the fact that Maitland was sitting there and CLEMENT, J.

heard the conversation at one end and understood that Kilty

	

191 8

was satisfying himself as to what kind of a policy he wanted, Nov.25 .
cannot be deemed a representation on which he acted himself ?

COURT OF
APPEAL

Appeal dismissed, Martin, J .A. dissenting .

Solicitors for appellant : Davis & Co .
Solicitors for respondent : Craig & Parkes.

PRINCE RUPERT DEVELOPMENT SYNDICATE v .
LUSTIG .

Sale of land—Agreement for—Foreclosure and personal judgment—Vendo r

not entitled to both—Must elect .

MACDONALD,
J .

(At Chambers )

191 9

Jan. 17 .

191 9

April 1 .

BRCOPS -
SCANLON -
.O'BRIEN
CO. LTD .

V.
BOSTON

INSURANCE
Co .

A vendor under an agreement for sale cannot obtain both a personal judg- PRINC E

ment and foreclosure, but may elect which remedy he will pursue.

	

RUPERT
DEVELOP-

MENT

APPLICATION for an order nisi for foreclosure of an agree- SYNDICATE
v .

ment for sale of land, heard by MACDONALD, J . at Chambers in LUSTIG

Vancouver on the 17th of January, 1919 .

E. A . Lucas, for the application .

MACDONALD, J. : In an action for specific performance o f
an agreement for sale, when counsel applies for an order nisi, he
cannot obtain both personal judgment and foreclosure, but may
elect which course he desires to pursue, foreclosure or personal Judgment

judgment : see Boydell v. 'lames (1915), 21 B.C. 171 ; Har-

greaves v. Security Investment Co . (1914) , 7 W.W.R. 1
approved in Gale v. Powley (1915), 22 B.C. 18, MARTIN, J.A.
at p. 24.

32
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GRANGEIR v . BRYDON-JACK.

Sale of goods—Yarlrt—Payment deferred—Bill of sale acknowledging
1919

	

re,,,pt of 1a,n,, ,r -Mortgage for amount of purchase price—Actio n

Feb . 11 .

	

for price of yacht—Liability.

The plaintiff, the owner of a yacht, discussed with the defendant the pur-
chase by him of an undivided four-fifths' interest for $2,000 . The
defendant could not pay this sum, but intimated that he owned a
beneficial interest in a lot on Howe Street in Vancouver, that h e
intended to sell this interest, and that when he did so he would be i n
a position to make the purchase . The plaintiff claimed the defendan t
agreed in the first instance to purchase the four-fifths' interest an d
in the meantime pay 7 per cent . interest on the purchase price, an d
further agreed that upon perfecting his title he would give plaintiff a
mortgage on the lot as security for the purchase price, thereby obtain-
ing an extension of time for payment thereof . The defendant did not
effect a sale of the lot, but about six months later, having perfected hi s
title, executed and delivered a mortgage to the plaintiff on the lo t
for $2,000subject to existing encumbranees and without containing
any personal covenant, at the same time submitting to the plaintiff a
draft agreement of sale of the four-fifths' interest in the yacht, which
was ten days later returned to the defendant duly executed, and con-
taining an acknowledgment of receipt of the purchase price . In an
action for the purchase price of the four-fifths' interest in the yacht :

Held (MARTIN, J.A . dissenting), that there was no concluded contract unti l
the execution and delivery of the bill of sale and the consideration
therein expressed was paid by the delivery of the mortgage. The
plaintiff's remedies are therefore confined to the terms thereof, an d
the action as framed must be dismissed .

APPEAL by defendant from the decision of GRANT, Co. J. of
the 1.3th of June, 1918, in an action for $1,000 clue in respec t
of the purchase price of a four-fifths ' interest in the yach t
"Ailsa II." In June, 1913, the plaintiff, who was the owne r
of the yacht, being at the time on friendly terms with th e
defendant, entered into a discussion with him as to his pur-
chasing a four-fifths' interest in the yacht for $2,000 . The
defendant intimated he could not pay this amount at once, bu t
that he owned a beneficial interest in a lot on Howe Street i n
Vancouver that he intended to sell, and then he ygold be in a
position to make the pu rchase .

	

Plaintiff r1l

	

1 that the

COURT O F
APPEA L

GRANGER

V .

1iRTnON-
JAc K

Statement
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defendant agreed to purchase at once and pay interest on the COURT OF
APPEA L

purchase price at 7 per cent., and that on his obtaining prope r
title to the lot he would give the plaintiff a mortgage as security

	

191 9

for the payment of the purchase price, in consideration for Feb . 11 .

which the plaintiff agreed to extend the time for payment of GRANGE R

said purchase price . In January, 1914, the defendant informed

	

V.
BRYDON-

the plaintiff he had not been able to make a sale of the lot, but

	

JACK

that he had perfected his title. On the 19th of January he
executed and delivered a mortgage to the plaintiff on the lot for
$2,000, subject to existing encumbrances, said mortgage not con-
taining any personal covenant, and at the same time receive d
from the plaintiff a bill of sale for a four-fifths' interest in th e
yacht in which the vendor acknowledges receipt of the purchase
price. The defendant alleges that the whole transaction is set Statement

out in the two documents referred to, and that the mortgage was
accepted as payment of the consideration set out in the bill of
sale .

The appeal was argued at Vancouver on the 4th of December ,
1918, before dscvoNALo>, C.J .A., :MARTIN, McPfuhmps an d
EBLISTS, M.A .

E. M. N. Woods, for appellant : The trial judge gave judg-
ment for goods sold and delivered . The facts are that a bill of
sale was given for the four-fifths' interest, the consideration
being $2,000, which was paid by giving a mortgage for $2,00 0
on a lot to which the defendant had title . This action is wrong
in law. His remedy is confined to the terms of the mortgage :
see Leake on Contracts, 6th Ed ., 455 . This was an agreement
to give credit : see Crawshaw v . Hornstedt (1887), 3 T.L.R.
426 ; Rabe v. Otto (1903), 89 L.T. 562. This case comes to
nearly being a barter : see Harrison v. Luke (1845), 14 M . &
W. 139 .

Reid, I .C ., for respondent : We say the sale really took plac e
a year before the mortgage was given, when the consideratio n
was $2,000 for a four-fifths' interest in the yacht . The mort-
gage was subsequently given as security for the amount . The
trial judge has so found. We are not bound to rely on the
in ,, t nc'u : see Fisher on Mortgages, 6th Ed., 415 ; Yates v .

4 Q. P. 182. As to the right to go behind the

Argument
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APPEAL
statement in the instrument that the consideration was paid se e
The Equitable Fire and Accident Office (Limited) v . The
Ching Wo Hong (1906), 23 T.L.R. 200 at p. 201. As to
reasonable time for payment see Johnson v. Dunn (1905), 1 1
B.C . 372. On question of mortgage being collateral securit y
see Bagot v . Chapman (1907), 2 Ch . 222 at p . 227.

Woods, in reply : The time is fixed for payment by the con -
tract . Any implication from a written contract must be a
necessary one : see Ilamlyn cC Co. v. Wood & Co . (1891), 2

Q.B. 488 at p . 491 ; Lee v. Alexander (1883), 8 App. Cas .
853 at p . 868 .

Cur. adv. vult .

11th February, 1919 .

MACDONALD, C.J.A. would allow the appeal .

MARTIN, J .A . : Having regard to the findings of fact by th e
learned judge below, which, after careful consideration, I d o
not feel justified in disturbing, I am of opinion that the appea l
should be dismissed .

McPIILLiIs, J .A . : I am of the opinion that the appeal
should be allowed . The evidence skews that there were tenta-
tive dealings, negotiations, and terms of sale in a certai n
event, for the sale of a four-fifths' interest in the "Ailsa II ., "
the respondent being the vendor and the appellant the vendee ,
but it cannot be said that any concluded contract of sale reall y
took place until January, 1914 . Then all matters culminate d
in the 1,111 of sale being executed . of the four-fifths' interest, th e
bill of sale bearing date the 29th of January, 1914, and it is t o

Mcrnn.LIPS, be noticed that in a recital thereto that this language appears :
' '

		

"Whereas . . . . the grantor ." (the respondent in this appeal )
"is possessed. of the goods and. chattels hereinafter set fort h

, ." (being' the "Ailsa II."), the consideration being
$2,000 . The consideration was paid by the giving of a mort-
gage by the appellant to the respondent, and the $2,000 charge d
upon lot 6, block 92, district lot 541, group 1, Vancouver Dis-
trict, a lot in the City of Vancouver, subject to two other mort-
gages thereon for $3,500 and $2,000 . The Vancouver cit y
lot is close in, and in what might be termed the business sectio n

191 9

Feb . 11 .

GRANGER

BRYDON-
JACR

Argument

MACDONALD,

C .J .A .

MARTIN,
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or apartment-house section of the city. The mortgage has a COURT OF

APPEALspecial condition or term therein which may be said to be a

	

—
fixed term of the sale, and indicates that the sale was special in

	

191 9

its nature, and the respondent's remedies may be well said to Feb. 11.

be confined to this term—not a sale generally of goods and
C$ANOEa

chattels for the stated price of $2,000 . This is supported by

	

v .

the evidence. It is clear that the appellant only entered into BJACN
the purchase founded upon the special terms of a contract con-
tained in and evidenced by the two documents, viz . : the bill
of sale and the mortgage, which constituted the consideration
moving from the appellant to the respondent. It was not a
sale for $2,000, constituting a debt due by the appellant to th e
respondent for which the mortgage could be said to be collatera l
security . This was the contention of the respondent, but the
evidence wholly fails to substantiate the correctness of any suc h
finding. The special provision in the mortgage reads as fol-
lows :

"The principal to be paid out of the first proceeds of the sale of th e
equity of the mortgagee in the said land, the first payment of interest t o
be made on the 19th of January, 1915, interest thereafter to be paid
annually on the 19th of January in each and every year ."

It is clear that the consideration, viz., the $2,000, was to b e
paid and paid only out of that which was accepted by the
respondent as the purchase price—that is the mortgage . The
evidence is incontrovertible that that was the consideration, an d
that only for the entry into the purchase by the appellant . It amPg

J
n ,

. A
LiPS ,
.

may be said that the transaction was peculiar in its making, bu t
with that the Court has nothing to do . The Court does not
make the contract—the parties to the sale do this—and it is the
contract only which the Court can be called upon to enforce or
give effect to, and the contract will be given effect to, save in
cases of fraud, or where it may be against public policy o r
illegal. It is not permissible for either of the parties to late r
seek to alter or change that which was agreed to at the time o f
sale, and here we have an executed contract, and that execute d
contract only is capable of being invoked and insisted upon b y
the vendor.

The documentary evidence is conclusive and is against th e
contention of the respondent, and with deference to the ver y
able argument of counsel for the respondent, I cannot persuade
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COURT OF myself that it is possible to contend otherwise. The judgmen t
APPEAL

of Kennedy, J . (afterwards Lord Justice Kennedy) in Rabe v.
1919

	

Otto (1903), 89 L.T. 562, is a case much in point, and I appl y
Feb . 11 . the language of the learned judge to the facts of this case :

"In these circumstances I am of opinion that no action will lie in th e
GRANGER

V .
l )RYDON -

JACK

With deference to the learned counsel for the respondent, I
cannot see the applicability of The Equitable Fire and Accident

Office (Limited) v. The Ching Wo Hong (1906), 23 T.L.R .
200 at p . 201. If applicable at all, it is helpful to the appellan t
to this extent, that it is open to show, as between the parties ,
what was the real transaction, and what the consideration reall y
was. Further, here we have a concluded contract, and that
must be given effect to, and I would refer to what Lord Dave y

nscPxILLIPS, said at p. 201 :
J.A.

"What was handed to the respondents was the instrument with that

clause in it [I would by way of analogy here say the mortgage with that
clause in it] and that was notice to them, and made it part of the contrac t
that there would be no liability until the premium was paid."

I would further, by way of analogy, say there would be n o
liability until the sale of "the equity of the mortgagee . "

Bagot v . Chapman (1907), 2 Ch. 222 at p . 227 is distin-
guishable from the present case. Here it is not simpliciter, a

mortgage without covenant . There is in the mortgage before
us an express provision for the manner of payment of the prin-
cipal secured by the mortgage . Lee v. Alexander (1883), 8

App. Cas . 853 at p . 868 is a case which well indicates the true
course to be pursued when a deed follows "previous letters o r
missives which contained the terms of the agreement between
the parties . " It is the deed which must be looked at, and tha t

present case . "

(See Harrison, v . Luke (1845), 14 M. & W. 139 ; see also
Leak on Contracts, 6th Ed., 455 : "A contract or debt may b e
incurred upon terms which limit the right of the creditors t o
payment out of a special fund .") Yates v. Aston (1843), 4
Q.B. 182, is distinguishable from the present case 	 (the mort-
gage we have before us was made in pursuance of the Shor t
Forms of Mortgage Act) . Further, this case is one that wa s
held not to be, Lord Denman, C.J. saying at p . 196 :

"The mortgage does not appear to have been taken in satisfaction, but a s
a security collateral to the contract raised by the request and the advance

in consequence ."
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is what has to be looked at here . The bill of sale and mortgage COURT OF
APPEAL

are the executed contracts, but apart from them it is eviden t
that the concluded contract is in complete agreement with all

	

191 9

that previously took place, and this is always a matter of satis- Feb . 11 .

faction to the Court, and the parties cannot complain if they (ANGE R

are held to their contract . In this connection it is interesting

	

v .
BRYDON -

to observe what the Lord Chancellor (Earl of Selborne) said at

	

JAC K

p. 868 in Lee v. Alexander, supra :
"And perhaps there is a great temptation to refer to that which satisfie s

you that the construction which you put upon an instrument is in accord-
ance with the previous contract and intention of the parties . That tempta-
tion it is, however, not well to yield to, except when the documents can b e
legitimately referred to for the purpose of construction . "

This appeal presents rather an unique and unusual transac-
tion, yet, although such be the case, it cannot be insisted upo n
by the respondent that the transaction should now be viewed in

MCPxaLlrs

other light than the facts disclose, and it is only the concluded

	

J.A.

contract that can be enforced . That the contract should be in

unusual terms does not admit of those terms being set aside an d
usual terms supplied and given effect to. I cannot say that
I have arrived at niy conclusion without qualms of hesitancy .
However, being of the opinion that it is the duty of the Court to

interpret contracts, not make them, and not to supply term s
that would in their nature be repugnant, the ends of justic e
impel me to allow this appeal .

The action should be dismissed, with costs here and in th e
Court below to the appellant.

EBERTS, J.A . would allow the appeal.

	

ERERTS, J .A .

Appeal allowed, Martin, J .A . dissenting.

Solicitor for appellant : E . M . N. Woods .

Solicitor for respondent : D. S. Wallbridge .



504

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

IN RE LAND REGISTRY ACT AND SCOTTISH
TEMPERANCE LIFE ASSURANCE COMPANY .

Practice—Court of Appeal—Costs—District Registrar of Titles a party —
Appellant—Crown Costs Act—Application of—R .S.B .C . 1911, Cap . 61
—B .C. Stats . 1914, Cap . 43, Secs . 63 and 65.

A district registrar of titles is an officer of the Crown within the meanin g
of the Crown Costs Act, and the Court is prohibited from making any
order or direction as to costs for or against him . This rule applie s
to cases where by statute the costs are to follow the event also on th e
dismissal of an appeal taken by him to the Court of Appeal .

In re Gardiner and District Registrar of Titles (1914), 19 B.C . 243 followed .

IIOTION by the Registrar-General of Titles to the Court o f
Appeal for directions as to costs, the Registrar-General submit -
ting that the order of the Court of Appeal in this matter of the

Statement 5th of June, 1917 (see 24 B .C. 232), was in error in directing
that the costs should be taxed and paid by the district registrar .

The motion was heard at Victoria on the 7th of January ,
1919, by MACDONALD, C .J.A., MARTIN and GALLIHER, M.A .

The Registrar-General of Titles, for the motion : The distric t
registrar is entitled to the protection of the Crown Costs Act .
This is affirmed in In re Gardiner and District Registrar o f
Titles (1914), 19 B.C. 243 .

Sir C. II. Tupper, K .C., contra : The Gardiner case can be
distinguished, as section 114 of the Land Registry Act wa s
amended after the Crown Costs Act was passed. I say that if the
Crown or the District Registrar come into the Court of Appea l
they are bound by the Court of Appeal Act . The Act gives the
registrar access to the Courts of first instance and the Crown
Costs Act deals with the Court below where there is discretion .
My second point is the Crown is not concerned in this appeal : see
Mott v . _Lockhart (1883), 8 App. Cas . 568 at p . 572 . Having
come to this Court and after putting us to the burden of comin g
here they failed . They should be responsible for the costs : see

COURT OF
APPEA L

191 9

April 1 .

IN RE LAN D
REGISTRY
ACT AND
SCOTTIS H

TEMPERANCE

LIFE ASSUR-
ANCE CO .

Argument
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Thomas v. Pritchard (1903), 1 K.B. 209 ; In re The Earl of

Radnor's Will Trusts (1890), 45 Ch. D. 402 at p . 423 .
The Registrar-General, in reply .

Cur. adv. vult.

COURT OF
APPEAL

191 9

April 1 .

IN RE LAND
1st April, 1919 .

	

REGISTRY

MACDONALD, C .J.A. : Before the enactment of the Crown ACT AN D
SCOTTIS H

Costs Act, R.S.B.C . 1911, Cap . 61, which came into force in TEMPERANCE

1910> this Court had, I think, power sub j ect to the provisions LIFE
ANC CO.

E Co.

of the Court of Appeal Act to award costs of an appeal eithe r
to or against the Crown, its officers or servants, in cases i n
which by that Act a right of appeal was given, of which th e
Crown could take advantage . Rex v. Woodhouse (1906), 2
K.B. 501 ; Thomas v. Pritchard (1903), 1 K.B . 209. The
jurisdiction of the Court over costs was complete, 'though the
Act imposed certain obligations on the Court in the exercise of
this jurisdiction. For instance, it was enacted that the cost s
of every appeal, with certain specified exceptions, shall follo w
the event unless the Court for good cause should otherwise order .
To give effect to the right of the successful party, the Court, I
think, must make an order or give a direction . The motion
before us, founded on the Crown Costs Act, is made by the
Registrar-General of Titles for an order to strike out that par t
of the minutes of judgment dismissing an appeal by him to the
Court, which orders him to pay the costs of the appeal . The '"'NA',
Crown Costs Act declares that :

"No Court or Judge shall have power to adjudge, order, or direct tha t
the Crown, or any officer, servant, or agent of and acting for the Crown ,
shall pay or receive any costs in any cause, matter, or proceeding, excep t
under the provisions of a statute which expressly authorizes the Court or
Judge to pronounce a judgment or to make an order or direction as t o
costs in favour of or against the Crown . "

The contention of counsel against the motion is that the Cour t
of Appeal Act, not the Court, disposes of the costs when goo d
cause is not found for ordering that they shall not follow th e
event, and that as the Crown Costs Act only prohibits the Cour t
from making any order or direction as to costs, it does not appl y
at all to a case where costs are to follow the event . The argu-
ment is alluring but, in my opinion, unsound . I regard the
enactment that costs shall follow the event as a direction (an
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COURT OF imperative direction, it is true) that in the absence of goo d
APPEAL

cause for otherwise ordering, the costs shall by the judgment b e
1919 given to the party who has succeeded . Costs can in case of

April 1 . resistance be recovered only by execution, and execution ca n

IN RE LAND issue only on a judgment or order, not on the statute . The
REGISTRY order or direction is necessary to give effect to the statutor y
ACT AN D

SCOTTISH rights and obligations of the parties .
TEMPERANCE
LIFE Ass,,_

	

granted ,, Even if it weregas argued, that the taxing officer
ANCE Co . could tax the costs without any direction, what would that avai l

but to fix the amount ? It therefore comes back in the end t o
this	 that the formal judgment, the judgment of the Co-tut ,
must contain the order for costs . The duty to give effect t o
the statute is to be discharged by the Court, not by the min-
isterial officers.

There are expressions in the many judgments dealing with
the subject of "event" under the English rule which might be
thought to bear on the subject of this motion, but in none o f
them, with the exceptions to be presently referred to, was the
point now under consideration raised or considered . For
example, in Reid, Hewitt and Company v. Joseph (1918)', A.C .
717, the latest and most authoritative case on the meaning o f
"event," Viscount Haldane speaks of the statute as giving the
costs "automatically," but it is evident in the result that tha t

MACDONALD, expression was not used in a sense repugnant to the conclusio n
C.J.A. to which I have come. The judgment of their Lordship s

expressly directs to whom the costs in that case are to be paid .
The Courts below having declined to give the party who ha d
succeeded on one of the issues the costs of that issue in accord-
ance with the rule, their Lordships ordered that the judgmen t
of Bailhache, J . should be "varied by adding thereto a direction
that the defendants do have the costs of the issue as to th e
quality of the goods."

The point before us was decided by this Court in In re

Gardiner and the District Registrar of Titles (1914), 19 B.C.
243, where we held that because of the provisions of the Crown
Costs Act the Court could not give costs to or against th e
registrar . The order to be made where costs are to follow th e
event has been considered by the Court of Appeal in England in
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Iloyes v . Tate (1907), 1 K.B. 656, and by the same Court in COURT of
APPEA L

Ingram c f.

	

Ltd. v. Services Maritimes du Treport Ltd .

(1914), 3 K.B. 28, in the latter of which the form of judgment

	

191 9

including costs is given. Mr. Justice Banks in Bush v. Rogers April 1 .

(1915), 1 K.B. 707 at p . 710 said :

	

IN RE LAND
"But, as I read the later case of Ingrain & Royle v. Services Maritimes REGISTRY

du Treport Ltd . (1914) , 3 K.B . 28, the course taken by the taxing master ACT AND

in Slatford v . Erlbach (1912), 3 K .B . 155, was not approved, and the Court ScoTTI
TEMPERA N

sH
CE

held that in every case whether tried by a jury or not the judgment should LIFE AssuR -
contain a direction as to what costs (if any) either party is entitled to ."

	

ANCE Co.

The learned judge further says :
"I think that I have still power to do this [to define the issue], an d

accordingly I direct that the associate's certificate shall be amended so a s
to include a direction that the defendant is entitled to his costs (if any )
on the issue as to the £50 . "

When an appeal is dismissed or allowed, as the case may be ,
and nothing is said in the reasons for judgment about costs, an d
there appears to be but one event or the several events ar e
defined, the registrar will, as a matter of practice, incorporate
in the judgment an order in respect to the costs, on the assump-
tion that the Court meant that the parties should have their
costs according to the event or the several events decided in the
appeal . But the judgment entered is none the less the judg-
ment of the Court and the terms as to costs are those ordered or
directed by the Court.

The minutes of judgment in question here contain the order MACDONALD,

C.J.A.
that the district registrar of titles, an officer of the Crown, shall
pay the respondent's costs . That order is directly contrary to
the provisions of the Crown Costs Act and cannot be allowed t o
be incorporated in the judgment .

There are cogent reasons for construing the Crown Costs Act
as applying to this case and all other cases of the kind . That
Act was passed with the manifest intention of relieving th e
Crown and its opponent from the payment of costs in litigation
between them except under a statute expressly authorizing th e
same. On its face it makes no distinction between one class o f
actions and another, but if the construction contended for by th e
respondent's counsel be adopted, the result would be one rul e
for all actions in which costs are to follow the event and another
rule for those where the costs are not to follow the event, an
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COURT OF

APPEAL

191 9

April 1 .

anomaly which, I think, was never intended to be brought about .
The submission that a district registrar is not an officer of

the Crown cannot, in my opinion, be acceded to . I think he
is an officer, servant or agent of the Crown within the meanin g

IN RE LAND of those words in the Crown Costs Act. He is appointed t o
REGISTRY office by the representative of the Crown in the Province, namely ,
ACT AN D
SCOTTISH the Lieutenant-Governor, on the advice of his ministers, pursu -

TEMPERANCE ant to the Constitution Act.
LIFE ASSUR -

ANCE Co .

	

It follows there can be no costs of the appeal or of thi s
motion .

MARTIN, J .A . : Though I entertain some doubt about thi s
question of costs, yet on a further consideration of the case o f
In re Gardiner and District Registrar of Titles (1914), 19

B.C. 243 ; 6 W.W.R. 407 ; 27 W.L.R . 536, I think the
Registrar-General's contention is correct, that the point i s
covered by that decision, which being one of this Court i s
binding on us even though, it may be, that the question was no t
fully argued, or even considered, as was suggested .

GALLIIIER, J .A. : I agree in the reasons for judgment of th e
Chief Justice .

Motion granted.

MARTIN,
J .A .

GALLIHER ,
J.A .
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BING KEE v . McKENZIE ET AL .

Real property—Sale—Agreement for sale and deed lost—Coal reservations
alleged—Parol evidence of contents—Burden of proof.

In an action for a declaration as to the ownership of the under-surface
rights in a property, where one of the title deeds is lost, the party wh o
alleges that all that usually goes with a sale of land was not conveye d
must prove the reservation .

The true inference to be drawn from the fact that during the negotiations
for sale of land nothing was said about coal reservations is that ther e
was no reservation of the coal .

Decision of GREGORY, J . reversed, MARTIN, J .A . dissenting.

APPEAL from the decision of GnEGonY, J. in an action tried
by him at Vancouver on the 29th and 30th of May, 1918, t o
establish the title to the under-surface rights in section 2 an d
the east 60 acres of section 3, range 7, Cranberry District, B .C . ,
in all about 158 acres . The facts relevant to the issue are a s
follow : By virtue of the Settlement Act (B.C. Stats. 1884,
Cap. 14) the Province granted to the Dominion a large bloc k
of land on Vancouver Island to aid in the construction of a
railway from Esquirnalt to Nanaimo (the land in question bein g
within this block) . On the Esquirnalt and Nanaimo Railway
Company (incorporated for the purpose) undertaking to buil d
the railway the Dominion Government granted said block of
land to the company by way of subsidy in 1887. There was
expressly excluded from the area covered by said grant suc h
portions thereof as were then held under Crown grant, agree-
ment for sale or other alienation from the Crown, Indian
reserves, land reserved for school purposes, settlements, an d
Naval and Military reserves. On the 24th of December, 11890 ,
the Railway Company executed a conveyance of the lands i n
question to one Joseph Garner, reserving thereout the coal an d
other minerals specified in the conveyance . Ganner died on th e
26th of January, 1904. On the 13th of March, 1904, an
agreement for sale of said lands was executed by McKenzie an d
Wilson, Ganner's executors, to the plaintiff and a deed executed

GREGORY, J .

191 8

May 30 .

COURT OF
APPEAL

191 9

April 1 .

BING KEE
v.

MCKENZIE

Statement
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in his favour and delivered one year later. On application for
registration the plaintiff was registered in the Land Registry
office as owner in fee of the lands in question on the 3rd of
April, 1905 . Certain persons who had settled within the block

granted the railway, set up claims to the minerals as well as th e
surface of the lands upon which they had settled, and in 1904
the Vancouver Island Settlers' Rights Act was passed, unde r
which a settler or his representatives, upon proving the claim ,
were entitled to a Crown grant of the fee simple in such land .
The time within which a settler might apply for a Crown gran t
was extended by an amendment to the Settlers' Rights Ac t
passed in 1917. In pursuance thereof Ganner's executor s
applied for a grant in fee simple for the lands in question, and
a Crown grant was issued to them as trustees for Ganner' s
estate on the 15th of February, 1918 . The agreement for sal e
and subsequent conveyance from Gunner's executors to Bin g
Kee were lost . The plaintiff claims that said documents con-
tained no reservations except the railway right of way and tha t
the executors of Gamier having subsequently acquired the under-
surface rights in the lands in question said under-surface rights
passed to him under the deed of the 13th of March, 1905 .

McPhillips, K.C., for plaintiff .
Mayers, for defendant .

GREGORY, J . : I really do not think that I can come to an y
different conclusion, however much if should consider this ease .
it semis to me it would be entirely wrong to feel satisfied that
we had clear and cogent evidence as to the contents of th e
missing deed, and I think that is what I must have before givin g

GREGORY, J . effect to what the plaintiff asks for. Even if Mr. Wilson and
Mr. McKenzie did say here in Court that there was no reserva -
tion clause in that document, I do not think that would b e

satisfactory. These men are untrained men . They do not
pretend to have read the document or have any clear recollectio n
of it, and it is just such an answer given by them on discover y
as one would expect tin untrained man to give. They did. no t
recall anything. I want to say, so far as the telephone con -
versation is concerned, I . accept unreservedly the story told b y

May 30 .

COURT OF
APPEA L

191 9

April 1 .
_ ha_

BIYG IEEE
v .

I'VICKENZIE

Statement
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Mr. McKenzie, namely, that he did not say there was no reserva- caEaoxY, J .
tion in the deed, but that he had no document to that effect .

	

191 8

Mr. Wilson's evidence is not entirely satisfactory, but I am not
May 30 .

prepared to say that it is entirely untrustworthy . I do not
feel that his manner is convincing . If he had been dealing COURTOF

APPEAL

with something which we might have expected to be within his —
recollection and knowledge, it seems to me clear that his recollec-

	

1919

tion is that there was no reservation. Both he and Mr. April1 .

McKenzie are unskilled men and not competent to take in the BING IEE E

full meaning of a deed by glancing through it or comparing
Mcl NZIE

their recollection of its appearance with the printed form pro-
duced in Court, the reservation might have been inserted in an y
and a number of ways, and I cannot draw the inference Mr .
McPhillips asks me to, particularly when we have the conduc t
of the Land Registry office fully explained by the document GREGORY, J .

Mr. Mayers put in, and His Honour Judge Young telling u s
that it was his duty to put that exception and reservation i n
and that he presumed he did his duty . He has no recollection
of it . That seems to me to dispose of the case .

From this decision the plaintiff appealed. The appeal wa s
argued at Vancouver on the 6th of December, 1918, befor e
MACDONALD, C .J.A., MARTIN and EBERTS, JJ.A .

Davis, K.C., for appellant : The executors of the Danner
estate conveyed to Bing Kee on the 1 .5th of March, 1.905 . Bing
Kee claims the under-surface rights by virtue of that convey-
ance because as soon as the executors obtain a Crown gran t
of the property in fee, which includes the under-surface rights ,
by the doctrine of estoppel the under-surface rights go to him Argument

notwithstanding the fact that they did not have the under -
surface rights when they conveyed to him . The agr-,rmen t
for sale and the conveyance from the executors to Bing' Nee '
have both been lost . Only four p : „n< have seen tlr

	

u
ments . The question is, whether the under-surface rights ar e
expressly excepted in the conveyance. The trial judge foun d
the burden was on us, and that there was not sufficient proo f
that the under surface rights were not excepted . We say, (a )
he was wrong in putting the burden on us ; and (b) he was
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wrong in finding there was not sufficient evidence to prove that
the under-surface rights were not excepted in the conveyance .
A certificate of absolute fee was issued to Bing Kee, the only
exception being the railway right of way . Judge Young dre w
the document and there is evidence of something having bee n
said to him as to it being an Esquimalt and Nanaimo title, an d
nothing said as to the coal . But notice to Young is not notice
to Bing Kee : Kettlewell v . Watson (1882), 21 Ch. D. 685 at
p . 707 ; Wyllie v . Pollen (1863), 32 L.J., Ch. 782 at p . 784 ;
Ilalsbury 's Laws of England, Vol . 1, p. 215, par. 456. Sale
of land, in the absence of indication to the contrary, implie s
that the whole of the vendor 's interest is sold : see Halsbury' s
Laws of England, Vol. 25, pp. 301-2 ; In re St. Eugene Mining

Co. (1900), 7 B .C. 288 ; 1 M.M.C. 406 . A straight deed wa s
given unqualified and even if they had not the right to th e
coal there, having subsequently obtained it, the deed transfer s
the coal : see Webb v. Austin (1844), 7 Man. & G. 701 at p .
724 ; Rowbotltam v. Wilson (1857), 8 El . & Bl . 123 at p. 143 ;
Turner et at . v . Curran et at . (1891), 2 B .C . 51 ; Smith ' s Lead-
ing Cases, 12th Ed ., Vol . 2, p. 775 ; IIalsbury's Laws of E n
land, Vol . 13, pp . 104 and 373 ; In cc Bridywatcr's Settlement ;

Partridge v. Ward (1910), 2 Ch . 342 ; Re Ilo fife's Estate Act ,

1885 (1900), 82 L .T . 556 .

Mayers, for respondent : There is a statutory provision agains t
any settler disposing of what he did not have, and the trustee s
are estoppel : see _9 merican J bell Engine and Thresher Co. v.

llr°Milian (1.909), 42 S .C.P. 377 ; Burns v . .Johnson (1917) ,
25 B.C . 35 ; (1914), 1 1.80. As to the meaning o f
the words "legal representatives" see Price v . Strange 0820) ,
6 Madd . 159 ; Whig v. fling (1876), 34 L .T. 941. It was
the duty of Judge Young to put the exception in the deed .
.As to \Wilson 's evidence (one of four), all . parties talked abou t
the ] quiinalt and Nanaimo deed . It is ali,,dedl r :I question
of `e ption : see Phipson on Evidence, 5th Ed ., 514 ; Sugden

v . Lord St . Leonards (1876), 1 P.D. 154. The principle
applicable in ease of a lost deed is the same as in the case o f
a will . As to what evidence will be accepted in case of a los t
deed see Mahood v . Mahood (1874), Ir . R. S Eq. 359 at pp .

May 30 .

COURT OF
APPEAL

191 9

April 1 .

BING K E E
V .

:MCKENZI E

Argument



XXVI.] BRITISH COLUMBIA REPORTS .

360-3. The evidence must be stringent and conclusive owin g
to the great danger in admitting parol evidence of a lost docu-
ment : see Lawless v . Queale (1845), 8 Ir. L.R. 382 at p. 386 ;
Cutto v. Gilbert (1854), 9 Moore, P .C. 131 at p . 140. I con-
tend that even if the deed were here there would be no estoppel :
see Cuthbertson v . Irving (1859), 4 H. & N. 742 at p. 754 ;
Webb v . Austin (1844), 7 Man. & G. 701 at p. 724 ; Heath
v. Crealock (1874), 10 Chy. App. 22 at p . 30 ; Onward Build-
ing Society v. Smithson (1893), 1 Ch . 1 at p. 13. Where an
interest passes there is no estoppel : see Strode v . Seaton
(1835), 2 C .M. & R. 728 at pp . 729-30 ; Doe dem. Higgin-

botham v. Barton (1840), 11 A. & E. 307 at p. 311 ; Hobbs

v . The Esquimalt and Nanaimo Railway Company (1899) ,
29 S.C.R. 450 ; In re St. Eugene Mining Co . (1900), 7 B.C.
288 ; 1 M.M.C. 406. The cases of Partridge v . Ward (1910) ,
2 Ch. 342 and Re Hoffe's Estate Act, 1885 (1900), 82 L.T.
556 were founded on a case that was overruled. As to notice
a client receives through his solicitor see Espin v. Pemberton
(1859), 3 De G. & J. 547 at p. 554 ; Bullen & Leake's Pre-
cedents of Pleadings, 6th Ed ., 645, note (1) ; Trevivan v .
Lawrence (1704), 6 Mod . 256. The state of the subject at
the time of the execution should be inquired into : see Duke of
Devonshire v . Pattinson (1887), 20 Q .B.D. 263 at p . 273 ;
Doe v. Burt (1787), 1 Term Rep. 701 ; Booth v. Alcock

(1873), 8 Chy. App. 663 ; Halsbury's Laws of England, Vol.
20, p . 549, par. 1393. Bing Kee was never intended to buy
the coal rights, he intended to use the property for farming in
partnership with another Chinaman. The Court will not force
a trustee to carry out a contract under circumstances that amount
to a breach of trust : see Dunn v . Flood (1885), 28 Ch . D. 586 ;
Ord v. Noel (1820), 5 Madd. 438. The general words must
be restricted to what the grantor had power to transfer : see
Oceanic Steam Navigation Co. v. Sutherberry (1880), 50 L.J . ,
Ch. 308 at p. 310. Estoppel by deed is a branch of the ordinar y
principles of estoppel : see Halsbury's Laws of England, Vol .
13, p . 315, pars . 509-511. There is no such thing as estoppel
by something implied . On the question of costs of counterclai m
see Henman v. Berliner (1918), 2 K.B. 236 .
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Davis, in reply : The costs must follow when the counter -
claim is unnecessary. Ganner was a "settler ." He was
never a pre-emptor . He tried but failed in his efforts to become
one : see Halsbury's Laws of England, Vol . 13, p. 373, par . 52 9
and Edevain v . Cohen (1889), 43 Ch. D. 187 referred to .

Cur. adv. vult .
April 1 .

1st April, 1919 .
BING

	

MACDONALD, C .J.A . : The question in dispute between th e
MCKENZIE parties is the coal and other minerals under section 2 and the

east 60 acres of section 3, range 7, in the Cranberry District o f
Vancouver Island. These sections lie within the boundaries o f
the Esquimalt and Nanaimo Railway belt, a block of land con-
veyed to that Company in 1887 by the Crown, subject to certai n
exceptions in favour of settlers within the limits of said belt .
One Joseph Ganner was one of such settlers, and in 1890 th e
Railway Company conveyed to him said two sections of land ,
reserving thereout the coal and other minerals . Ganner died
in 1903, and the defendants are the executors of his will .

In February, 1904, the Vancouver Island Settlers ' Rights
Act, 1904, was passed by the Legislature, which enacted that
upon proof of his claim by the settler "a Crown grant of th e
fee simple in such land (the land on which he had settled) shal l

MACDONALD, be issued to him or his legal representatives." On the 13th of
C .J .A . March, 1904, the defendants entered into an agreement of sal e

of the said two sections of land to the plaintif, and this wa s
followed a year later by a conveyance . The time having lon g
expired within which settlers were entitled to apply for a gran t
under the said Settlers' Rights Act, the Legislature extende d
such time by an amendment to the Act passed in ]917, and th e
defendants thereupon applied for a grant of the said tw o
sections of land under the provisions of the said Settlers' Rights
Act, and obtained the same on the lath of February, 1918 . The
plaintiff then brought this action for a declaration that he wa s
entitled to the coal under said lands .

One difficulty is owing to the loss of the plaintiff's said agree-
ment and conveyance. A proper foundation, however, was lai d
for secondary evidence of the contents of these instruments, and
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evidence was given which failed to satisfy the learned trial
judge that the plaintiff had satisfied the burden which he though t
rested upon him to make good his claim . The contention o f
the defendants is that they conveyed the land to the plaintiff
subject to the reservation of the coal and other minerals con-
tained in the Railway Company's deed to Ganner . The
plaintiff's contention is that there was no reservation whatever .
The learned judge thought that the burden of proof that th e
deed contained no such reservation was upon the plaintiff an d
that he failed to satisfy it. The evidence upon the point i s
practically uncontradicted and the question to be decided i s
as to its sufficiency. The plaintiff and the defendant Wilso n
say that nothing whatever was said about the coal or other
minerals at the time of the agreement of sale, or at any time
before the completion of the transaction . The defendant Mc -
Kenzie's evidence on discovery is to the same effect, but at th e
trial McKenzie says that he told Judge (then Mr .) Young ,
who prepared the agreement and deed, that "everything woul d
be subject to the E . & N. deed." It is therefore establishe d
beyond dispute that during the negotiations, at all events, no
direct reference was made to the coal and other minerals .

Mr. Mayers, for the defendants, strongly pressed the argu-
ment that because, as he submitted, neither the plaintiff no r
the defendants had read the agreement and conveyance afore-
said, their evidence as to their contents was of no value . Judge
Young, who was the only other witness to the contents of the
instruments, had no recollection whatever in respect of them.
I think Mr . Mayers's proposition was too broadly stated . The
defendants executed the agreement and conveyance, and th e
legal presumption from that is that they knew and understoo d
their contents. The only question in dispute as to the content s
of these documents is whether or not they contained a reserva-
tion of the minerals. The sale of the land, the parcels, the
price, and all other terms are not in dispute. But apart from
the presumption that the person who signs a document know s
and understands its contents and therefore would know whethe r
it contained a particular term or not, and apart from the fac t
that neither the defendants nor anyone else was able to say

May 30.
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that this instrument did contain such a reservation, we hav e
the evidence of the defendants, the true inference from which ,
in my opinion, is that no such reservation was inserted in thes e
instruments .

Defendant Wilson on discovery says that the agreement ' was
"one of the ordinary printed affairs such as you have aroun d
here."

"Was there a clause in there about coal? No .
"It was just an ordinary agreement? Yes .
"So far as you know you never discussed coal with Bing Kee? No, neve r

dreamed of such a thing . "

With respect to the conveyance the same witness on discover y
said :

"It was an ordinary conveyance .
"Your names and the name of Bing Kee? Yes .
"And a description of the land? Yes .
"And the price? Yes.
"No special form about it? No .
"No special clause about it? Not any, no .
"No special clause in it about the coal? No, coal was never mentione d

in any shape or form .
"At any time? At any time. "

It is proper here to mention that this witness did not come i n
contact with the plaintiff during the negotiations, and therefor e
this evidence must have reference to his meetings with Mr .
Young, who was plaintiff's solicitor . The witness was then
asked with respect to a certain conversation had some time

MACDONALD ,

C .J .A . before the trial between himself and McKenzie over the tele-
phone, and to the question "You said to McKenzie was ther e
any reservation of coal in the deed ?" answered, "I asked i f
he knew whether any reservation was made and he said no, n o
reservation whatever ." This last answer is contradicted b y
defendant :McKenzie at the trial and to some extent by th e
witness himself in his evidence at the trial . McKenzie on dis-
covery admits that an agreement was drawn up and when
asked, "Do you recollect the contents of that document ?" he
answered, "Not particularly . "

"Phi you read it ()ter? I don't think I did. I read the deed over an d
the 1_m~ nc nt was supposed to be subject to the deed .

"S\ H u domed are you referring to now? The E . & N. deed with Mr Garner .
"W en you say you think there was a reservation there the only reaso n

you had for saying that was because there was a reservation in the E . & N .
deed? Yes .
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"You do not speak about the recollection of what there was in the GREGORY, J .
deed. No .

	

_
"And you never told Bing Pee you were not selling him the coal? It

	

191 8
was understood .

"You never told him? No ."

	

May 30 .

The evidence of these two witnesses, the defendants, at the COURT OF

trial is not altogether consistent with the above, but after a APPEAL

careful consideration of it all I accept the above wherever it

	

191 9
conflicts with their evidence at the trial .

	

April 1 .
Where the evidence is as here of the sale of land, and on e

of the parties alleges that all that usually goes with such a sale Bzwv.EE

was not conveyed, but that there was a reservation, I think he 1yTCPENZIE

must prove it. But even if this be not the correct view of th e
matter, I think the evidence above referred to, coupled wit h
the evidence of the plaintiff who was buying the land withou t
any suggestion of a reservation of the coal or anything else tha t
usually goes with the land, is sufficient to prove that neither i n
the agreement for sale nor in the deed itself was there any
reservation of the coal and other minerals .

The true inference, in my opinion, to be drawn from the fact
that nothing was said during the negotiations about the coal, i s
that there was no reservation of the coal. In argument th e
opposite construction was, by defendant's counsel, put upon the
fact, but that construction will not bear consideration, other -
wise the fact that nothing was said about timber, or building ,
would import that these, if there were any, were not to pass MACDONALD,

C .J .A .
with the land. But even if the deed contained the proviso
suggested and which the defendant McKenzie said he under -
stood it was intended to contain, namely, that the conveyance
was subject to the reservations mentioned in the Esquimal t
and Nanaimo deed, or as it was put by defendant's counsel in
his cross-examination of Judge Young, when he said : "In every
conveyance I have seen where original lands from the Esquimal t
and Nanaimo Railway were being conveyed, there is a claus e
attached to the end of the addendum, `subject to the limitation s
and reservations contained in the grant to the Esquimalt an d
Nanaimo Railway Company,' " still, in my opinion, the plaintif f
must succeed . When the defendants conveyed the lands to the
plaintiff they were entitled to the benefit of the said Settlers '
Rights Act. Their title to the coal under that Act was entirely
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GREGORY. J . independent of their deed from the Esquimalt and Nanaimo
1913

	

Railway Company. The effect of the Act was to make the titl e

May 30 . of the Railway Company to the coal worthless. In order t o
succeed in this action the defendants would have to prove tha t

COURT OF
APPF

	

the deed contained a reservation of the coal to which they were
entitled under the Settlers' Rights Act, and no one suggests tha t

1919

	

any such reservation was in the deed or was ever thought of b y
_Ap_it 1__ the parties . When, therefore, the grant of the 15th of Feb -

BUNG KEE ruary, 1918, was made, it inured to the benefit of the plaintiff .
mcKENZIE

	

In my opinion, therefore, the appeal should be allowed an d
the plaintiff's right to the coal should be declared .

MARTIN, J .A . : In my opinion the learned judge has reached
the right conclusion. Upon all the evidence regarding the
reservation or exception of coal and certain other minerals from
the sale to the plaintiff, I do not think it would be safe to hold
that there was not in some form a clause inserted in the missin g
documents to cover that portion of the land which all parties, I
am satisfied, intended only to deal with, viz . : the surface rights.
The probabilities point so strongly to that conclusion that I fee l
I should not be justified in disturbing the view of the learne d
judge below. It is too much to ask that it should be presumed
a lost deed was of such a form as to convey a class of propert y
which the parties were in effect excluding from their bargain .

MARTIN, Mr. Young I do not regard as a mere conveyancer—it i s
J .A .

admitted in the evidence that he was the plaintiff's solicitor i n
the transaction	 Espin v . Pemberton (1859), 3 De G. & J . 547 ;
28 L.J., Ch. 311, 5 Jur . (N.s .) 157 .

It was said by Lord Chancellor Loreburn, in Brow=n v. Dean

(1910), A .C. 373 at p. 374 ; 79 L.J., I .B . 690 :
"When a litigant has obtained a judgment in a Court of justice, whethe r

it be a county court, or one of the High Courts, he is by law entitled no t
to be deprived of that judgment without very solid grounds . "

And Lord Brougham said in the House of Lords in Earl of

Bandon v. Becher (1835), 31 Cl . & F. 479 at p. 512 :
"I do not mean to say that this is a ease free from doubt ; but my

doubts upon it are not so strong as to incline me to advise your Lordship s
to reverse the judgment of the Court below, for a Court of Appeal ought
never to reverse the judgment of an inferior Court unless quite confiden t
that the judgment given in the Court below is wrong, "

which observation is most appropriate to this case .
It follows that the appeal should be dismissed .
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EBERTS, J .A. : The appeal in this case is one from Mr. GREGORY, J .

Justice GREGoRv against a judgment delivered by him on the

	

191 8

30th of May, 1918 . The action was brought by the plaintiff May 30
to establish his title to all mines, veins, seams and beds of coa l
and other minerals whatsoever on, in, under, or beneath section °APP AIL
2 and the east 60 acres of section 3, range 7, Cranberry District,

	

—
191 9in the Province of British Columbia ; and for an injunction to

MCKENZIE

fering with the coal beneath the lands above described .

By an Act of the Legislature of the Province of Britis h
Columbia, being Cap. 14 of the Statutes of 1884, there wa s
granted to the Dominion Government, save as therein excepted ,
a certain tract of land on Vancouver Island set out in section 3
of the said Act, and in which tract the lands in question ar e
situate. The lands so granted were, on the 21st of April, 1887 ,
conveyed by the Dominion Government to the Esquimalt an d
Nanaimo Railway Company. On the 24th of December, 1890 ,
the Esquimalt and Nanaimo Railway Company conveyed to on e
Joseph Ganner the lands in question in this action, except th e
mines and minerals therein and thereunder . The said Ganner
died on the 26th of January, 1904, and by his will appointe d
the defendants Wilson and McKenzie his executors and trustees .
On the 13th of March, 1904, the defendants Wilson and Mc- EBERTS, J .A.

Kenzie, as executors and trustees, agreed to sell and the plaintiff
agreed to purchase the lands in question, and on the 13th of
March, 1905, in pursuance of the agreement above recited th e
defendants Wilson and McKenzie conveyed them to the plaintiff
in fee simple . On the 25th of March, 1905, the plaintiff cause d
an application under the registry laws then in force to be made
to the Registrar-General of Titles in Victoria, and on the 3r d
of April, 1905, he was registered as the owner of an "absolute
fee" and a certificate of title was issued to him, a copy of which
is set out in the appeal book herein. Section 23 of the Revised
Statutes of British Columbia, 1911, Cap . 127, is as follows :

"The registered owner of an absolute fee shall be deemed prima facie t o
be the owner of the land described or referred to in the register for such a n
estate of freehold as he legally possesses therein, subject only to suc h

restrain the defendant, The Granby Consolidated Mining, Apri11 .

Smelting and Power Company, Limited, its agents and servants, BING KEE

from mining, digging, excavating, removing or otherwise inter - v.
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GREGORY, J . registered charges as appear existing thereon and to the rights of th e
Crown ."

1918

	

And by section 2, under the caption "Interpretation, " "Abso -
May 30

.	 lute fee shall mean and shall comprise the legal ownership of a n
COURT OF estate in fee simple . "
APPEAL

	

From the 13th of March, 1905, to the 24th of January, 1918 ,
1919

	

the plaintiff remained the registered owner of an absolute fe e
April 1 . in the said lands . On the 3rd of February, 1917, the plaintiff

gave an option of purchase of said lands to the defendant Treat ,
BIxG IEE saving and reserving thereout and therefrom, "all mines, veins ,

MCKENZIE seams and beds of coal," etc., underneath the said lands, who
in turn conveyed same to the defendants, the Granby Con-
solidated Mining, Smelting and Power Company, Limited, o n
the 6th of October, 1917 .

By letters patent dated the 15th of February, 1918, His
Majesty the King in right of the Province of British Columbi a
issued a Crown grant of the fee simple in the lands in dispute
to the defendants McKenzie and Wilson, under section 3 o f
the Act known as the Vancouver Island Settlers' Rights Act ,
1904, as amended by the Vancouver Island Settlers' Right s
Act, 1904, Amendment Act, 1917, who on the same day con-
veyed their interest to the defendant Treat, and who on th e
same day conveyed his estate therein to the Granby Consoli-
dated Mining, Smelting and Power Company, Limited .

The plaintiff's title deeds, namely, the agreement for sale o f

EBERTS, J .A .
the 13th of March, 1904, between the defendants McKenzie an d
Wilson and himself, and the conveyance of the 13th of March ,
1905, in pursuance of above agreement, have been lost, and the
fact was proved at the trial . It is to be borne in mind tha t
the plaintiff was from the 13th of March, 1905, up to the 6th
of October, 1917, when he conveyed his surface rights to the
defendant Treat, the registered owner of an absolute fee of th e
lands in question, and under section 23 of the Land Registr y
Act above set out, "shall be deemed prima facie to be the owne r
of the land described or referred to in the register ." With
great deference to the view of Mr . Justice GREGORY, who tried
the case, I am of opinion the burden of proof was on the defend -
ants who conveyed to the plaintiff the lands herein, to shew tha t
in the agreement and conveyance or either there was a reserva-
tion of coal .
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The production of a copy of the plaintiff's certificate of title, GREGORY, J.

sheaving no reservation of coal, made him the "registered owner

	

19 1 8

of an absolute fee," and he shall be deemed to be prima facie May 30.
the owner of the land described in the register for such an estate
of freehold as he 1possesses therein, and by section 25 of AP

cAP PE
PEA

Llegally

	

L

the Land Registry Act every certificate of title shall be receive d
in all Courts of justice in the Province of all particulars therein

	

1919

set forth .

	

April 1 .

The defendant Wilson says in his evidence on discovery :

	

BING KEE
"And you never had any talk with Bing Kee at all? Never a word of

	

v.
conversation with him."

	

MCKENZIE
"Wasn't there an agreement for sale of the land out at the time yo u

made the sale? There was an ordinary agreement $250 down and $25 0
in twelve months, that kind of an arrangement . "

"What agreement was it, what size? One of the ordinary printed affair s
such as you have around here ."

And in his examination at the trial he was asked by counse l
for Bing Kee :

"I will read you questions 46 to 49 [meaning portions of his evidence
on discovery :

"And that was an ordinary agreement . One of those ordinary agree-
ments .

"Without any special clause? No clause whatever .
"So far as you know you never discussed coal with Bing Kee? No ,

never dreamed of such a thing .
"Did you ever hear about the agreement afterwards? No . "

And at another place in his cross-examination he says :
"Mr. Young had the papers ready for us to sign and we went in an d

signed it and that is all I can recollect . He may have read it to us and
he may not.

"No special clause in it about coal? No, coal was never mentioned in EBERTS, J.A .

any shape or form .
"At any time? At any time . "

And in discovery in questions 62 to 74, inclusive, says :
"I mean the deed from you to Bing Kee? It was an ordinary conveyance .
"Did you read it? I just seen that it was a conveyance of the land s o

and so, I can't remember it all, it was years back .
"Is that all it contained? The ordinary conveyance.
"Your name, and the name of Bing Kee? Yes .
"And a description of the land? Yes .
"And the price? Yes .
"No special form about it? No .
"No special clauses in it? No .
"No special clause in it about the coal? No—coal was never mentione d

in any shape or form .
"At any time ? At any time .
"You discussed that with Mr . Smith at Nan

	

o? Yes, he was a t
my house.

"And you called up Mr . McKenzie on the 'phone? Yes .
"And you said to McKenzie, `Was there any reservation of the coal in
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It will be seen by the evidence of both defendants McKenzi e
and Wilson that in all the negotiations for the agreement an d
final sale of the land to plaintiff the question of coal was not
considered, and their evidence as to any reservation of coa l
establishes this. Mr. Young, who prepared the agreement an d
deed between the parties, said in answer to the question :

"I understand you have no independent recollection of the contents o f
them [meaning the agreement and conveyance] ? I have not . "

The plaintiff, on the other hand, in his evidence said that in
the course of his negotiations with the defendants nothing was
said about coal.

I am of opinion that the burden of proof was on the defend -
ants, and such proof should be clear, cogent and certain, and
fairly free from suspicion : Mahood v . Mahood (1874), Ir. R .
8 Eq. 359, which, in my opinion, they have not satisfied .

There is no suggestion in the evidence in any event that ther e
was any reservation of any rights that may have been acquire d
by the defendants McKenzie and Wilson under the Vancouve r
Island Settlers' Rights Act, 1904, as trustees and executors
under the will of Joseph Ganner . They have been given a
grant of the land and minerals under this Vancouver Island
Settlers' Rights Act, 1904, clearly sheaving Ganner was a
"settler " as defined in the Act .

In my opinion the plaintiff should succeed and be declared
the owner of the coal rights underlying the area in question .

Appeal allowed, Martin, J .A . dissenting .

Solicitors for appellant : McPhillips & Smith .

Solicitors for respondents : Taylor, Mayers, Stockton & Smith .

the deed?' And he said, `No'? I asked if he knew whether any reservation
was made, and he said `No,' no reservation whatever ."

From this it will appear that Wilson's impression of the con -
tents of the conveyance from McKenzie and himself to plaintif f
contained no reservation of coal, and being asked :

"And you said to McKenzie `was there any reservation of the coal i n
the deed?' And he said `No'? I asked him if he knew whether any reserva-
tion was made, and he said `No,' no reservation whatever . "

McKenzie in his evidence on discovery said :
"And you never told Bing Kee you were not selling him the coal? I t

BING KEE was understood .
v .

	

"You never told him? No."
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IN RE GRANBY CONSOLIDATED MINING, SMELT- `zACDONALD ,

ING AND POWER COMPANY, LIMITED AND

	

J .

THE REGISTRAR-GENERAL OF TITLES .

	

191 8

June 17 .
Real property—Crown grant—Prior lis pendens—Effect on registration of

Crown grant—R.S.B .C. 1911, Cap . 127, Sec . 71—B .C . Stats . 1912, Cap.

15, Sec. 49; 1916, Cap. 32, Sec . 19 .

Constitutional law—Disallowance of Act—Effect on Crown grant issue d

thereunder.
April 1 .

For the purposes of the Land Registry Act a lis pendens is a charge, and I N
application for registration of a Crown grant the Registrar-General GRANNnBN Y

of Titles is not justified in refusing to issue a certificate of title for CONSULT-

an indefeasible fee by reason of the prior registration of a Us pendens

	

DATED

(decision of MACDONALD, J. reversed) .

	

MINING,

	

&C.,

Per MACDONALD, C.J.A . : The disallowance of the Vancouver Island Settlers' Co
. AND THE

REGISTRAR-
Rights Act, 1904, Amendment Act, 1917 (under the authority of the GENERAL O F

British North America Act, S@cs. 56 and 90), which was signified in

	

TITLES

May, 1918, does not render null and void a Crown grant issued unde r
the Act on the 15th of February, 1918, as the annulment thereof take s
effect only from the date of its signification .

A PPEAL from the order of MACDONALD, J. of the 17th of
June, 1918, refusing to grant an order that the Registrar -
General of Titles be directed to register the title of the Granby
Consolidated . Mining, Smelting and Power Company to sectio n
2, and the east 60 acres of section 3, range 7, Cranberry District ,
B.C. Under the Settlement Act (B .C. Stats . 1884, Cap. 14)
the Province granted to the Dominion a large block of land on
Vancouver Island to aid in the construction of a railway from Statement

Esquimalt to Nanaimo . On the Esquimalt and Nanaimo Rail-
way Company undertaking to build the railway the Dominio n
granted said block of land to the Company by way of subsidy
in 1887, and the lands involved herein, being two small parcel s
aggregating 158 acres, are within the boundaries of said block .
There were expressly excluded from the area covered by sai d
grant such portions thereof as were then held under Cown grant ,
agreement for sale, or other alienation from the Crown, Indian
reserves, land reserved for school purposes, settlements and

523
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MACDONALD, Naval and Military reserves . On the 24th of December, 1890, the
J .

Railway Company executed a conveyance of the said two parcel s
191s to one Joseph Ganner, reserving thereout the coal and other min -

June 17 . erals specified in the conveyance . In March, 1905, Ganner' s

COURT or executors conveyed the land to one Bing Kee. Certain person s
APPEAL who had settled within the block granted the railway, set up

1919

	

claims to the minerals as well as to the surface of the lands upo n

April 1 . which they had settled, and in 1904 the Legislature passed the
Vancouver Island Settlers' Rights Act, under which, upon a

TN RE

GEANBY
settler proving his claim, "a Crown grant of the fee simple i n

CoNSOLI- such land shall be issued to him or his legal representatives . "
DATED

MINING, &c., The time within which a settler might apply for a Crown gran t
Co . AND THE was extended by B .C. Stats . 1917, Cap. 71. In pursuance of
REGISTRAR -

GENERAL OF said Acts, Charles Wilson and Angus D . McKenzie, executor s
TITLES and trustees of Joseph Ganner, deceased, applied to the Lieu-

tenant-Governor in Council for a grant in fee simple of the tw o
parcels of land aforesaid, and on the 15th of February, 1918, a
Crown grant was issued to them as trustees for the Ganner estat e

Statement for said lands. The Railway Company applied for and obtaine d
registration of a lis pendens pursuant to section 71 of the Lan d
Registry Act on the 19th of February, 1918, and Bing Kee
subsequently registered a lis pendens . The executors, Wilson
and McKenzie, conveyed the lands to one Treat on the 18th o f
February, 1918, and on the same day Treat conveyed to th e
Granby Consolidated Mining, Smelting and Power Company ,
which Company applied for registration of its title on the 22n d
of May, 1918 . The Registrar-General refused to register the
title because of the said lis pendens.

Mayers, for the petition .
The Registrar-General, in person.
Harold B . Robertson, for Esquimalt and Ni aimo Railwa y

Co .
17th June, 1918 .

MACDONALD, J. : The Granby Consolidated Mining, Smelt-
ing and Power Company, Limited, being dissatisfied with the

MACDONAIA,
J

refusal of the Registrar General to register certain conveyance s
affecting section 2 and east GO acres, section 3, range 7, Cran-
berry District, B .C., applies by way of petition, for an order
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directing such registration. The refusal is based upon the fac t
that certificates of lis pendens have been registered on behalf of
the Esquimalt and Nanaimo Railway Company and Bing Kee ,
in actions, in which the Crown grant of such land is attacked .
The root of title under which the Granby Consolidated Compan y
seeks to become a registered owner is thus questioned, and th e
Registrar claims that such a cloud has been created upon th e
title, that he is justified in his refusal to register conveyance s
which would vest an indefeasible title in the applicant .

If I were to comply with the petition, I would, under sectio n
116 (a) of the Land Registry Act, be required to declare that
it has been proved to my satisfaction, upon investigation, "that
the title of the person to whom a certificate of title is directe d
to issue is a good, safeholding and marketable title," i.e., "a

title which at all times and under all circumstances may be
forced on an unwilling purchaser" : Dart on Vendors and
Purchasers, 7th Ed., Vol . 1, p. 92. The like necessity existe d
on the part of the Registrar . He contends that he properly
exercised his discretion under section 14 of the Act, whic h
declares that if he is not satisfied that such a title exists, he ma y
"in his discretion" refuse the registration . It is submitted that
such discretion was improperly exercised, and that notwith-
standing such lis pendens, registration should be effected .

There is no doubt that if the certificates of lis pendens had
been registered "since the date of the application for registra-
tion" of the conveyances, then the certificates of indefeasible
title would, under subsection (g) of section 22 of the Act, b e
subject to such lis pendens . They were, however, registered
prior to the application for registration, and so the position thus
created has to be considered.

It was argued on behalf of the applicant that the certificates
of indefeasible title, if issued, would be subject to the lis

pendens, and that the word "interests" in such a certificate
included a lis pendens . I do not think this ground is tenable .
While section 71 of the Land Registry Act provides that "an y
person who shall have commenced an action in respect of an y
land may register a lis pendens against the same as a charge, "
still I do not consider this provision as to registration of a lis

MACDONALD,
J .

191 8

June 17 .

COURT OF
APPEAL

191 9

April 1 .

IN RE
GRANB Y

CONSOLI-

DATED
MINING, &C.,
CO . AND THE
REGISTRAR -
GENERAL O F

TITLES

MACDONALD,
J.
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MACDONALD, pendens means that it is to have the same effect and constitut e
J .

a "charge, " as interpreted by section 72 of the Act . It merely
1918 provides a mode of registration . The certificate of lis penden s

June 17 . does not create an estate or interest, but is simply a notice tha t

COURT OF
some estate or interest is claimed by the party bringing th e

APPEAL action : see Robinson v. Holmes (1914), 5 W.W.R. 1143 at

1919

	

p . 1146 ; also Armour on Titles, 3rd Ed., p . 193 :
"The certificate of lis pendens is a mere allegation of fact, i .e., that an

April 1 . action is pending, and the registration is designed to give notice to person s

IN RE

	

dealing with the land that some interest therein is called in question . "

GRANBY

	

The case of Pearson v. O'Brien (1912), 4 D.L.R. 413, was
CONSOLI-

DATED

	

cited in support of the contention that the word "interests "
MINING ' &C . mentioned in a certificate of title under the Manitoba Rea l
CO. AND TH E
REGISTRAR- Property Act, included interests that are merely claimed a s
GENERAL OF

TITLES well as those established or admitted ; Perdue, J. (now Chief
Justice) certainly so held, but such conclusion in this respec t
was not essential for the determination of the point at issue .
Further, the Manitoba Act provides for the filing of a lis
pendens "in lieu of or after filing a caveat" either before or
after the issuance of a certificate of title . There is no sectio n
in our Act indicating this similarity between a caveat and a
certificate of lis pendens . The procedure (as to caveats) i s

the same between the Provinces, in prohibiting the transfer o r
other dealing with land, unless the instrument sought to b e

MACDONALD, registered is "expressed to be subject to the claim of th e
J .

careator. " There is no corresponding provision as to a li s
pendens. If the Registrar were only "registering" instruments ,
then there would be no difficulty, but he is examining an d
passing titles, and it would seem an anomaly to giant a certificat e
of indefeasible title, where the Crown grant forming the ver y
basis of title was attacked . It was proposed that even if th e
word "interests" did not include a certificate of is pendens, an
order might be made retaining such certificate of indefeasibl e
title in the registry office, to be held on behalf of all person s
interested in the land, but unless such certificate be considere d

a "'change," there is no provision in the Act supporting such
procedure . This conclusion is supported by the fact that i t
«g as deemed necessary in 1917 to pass legislation authorizin g
the issuance of an "interim certificate of title" in certain events .
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The applicant, in my opinion, is thus forced to rely upon the
contention, that the certificates of lis pendens should have been
ignored by the Registrar in passing the title, on the ground that
they do not create a cloud upon the title. This means, that
the Registrar having failed to do so, I should now determine
that the actions in which such certificates of lis pendens were
issued, are so ill-founded that they will not succeed, and thus
that I can with safety and confidence pay no attention to th e
lis pendens. In view of the fact that the interests involve d
are very important, this course should not be pursued if an y
doubt existed on the point . If it were eventually decided tha t
the plaintiffs in the actions were entitled to succeed, a very
difficult position would be created .

In the first place, it would be contrary to authorities in
Canada, not to consider a lis pendens as a cloud upon a title :
see MARTIN, J. in Townend v. Graham (1899), 6 B.C. 539 at
p. 541 :

"It is now settled that such Us pendens is a cloud on the title which a
purchaser is entitled to have removed . "

The question considered in that case was whether the pur-
chaser was justified in refusing to make payments under a n
agreement for sale, before the cloud created by a lis penden s

had been removed, and the judgment clearly decides that th e
title thus affected could not be "forced" upon the purchaser .
Re Bobier and Ontario Investment Association (1888), 16 Ont .
259, to the same effect, is referred to with approval .

Even if, generally speaking, a certificate of lis pendens creates
a cloud upon the title and gives notice of the plaintiff's claim ,
it is contended that it would not excuse a purchaser from com-
pleting his contract.

During the argument I referred to Bull v . Hutchens (1863) ,
32 Beay . 615, pis giving support to this proposition, but i n
Armour on Tit], - . 3rd Ed., 195, after mentioning this case, P e
Bobier and On !1//-io Inresl ncnt Association, supra, is referre d
to as follows :

"In a recent case it was held that the vendor was bound to remov e
certificates of lis pendens in order to make a clear registered title. "

In Bull v. Hutchens, supra, the head-note on this point is a s
follows :

MACDONALD,
J .

191 8

June 17 .

COURT OF
APPEAL

191 9

April 1 .

IN RE

GRANB Y
CONSOLI-

DATED
MINING, &C .,
CO . AND TH E
REOISTRAR -
GENERAL OF

TITLE S

MACDON ALI),
J .
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June 17 . number of authorities have been cited upon the question of what
COURT of is a safe-holding and marketable title, and also as to the necessit y
APPEAL of considering and deciding the validity of the plaintiff's clai m

1919

	

in the actions in which such certificates of his pendens were
April 1 . registered. In my view of the matter I do not consider i t

necessary to discuss this position at length. The Registrar in

MACDONALD, "A registered ifs pendens does not create a charge or lien on the property,
J .

	

nor does it excuse a purchaser from completing his contract . It merely
puts him upon an inquiry into the validity of the plaintiff's claim ."

1913
In this contradictory state of the law of conveyancing, a

IN RE
GRANBY passing a title is, I think, in an analogous, if not stronger ,

GDATEDI
position than a solicitor acting for a purchaser. While he i s

MINING, &e., required to facilitate the transaction of business, and the regis-
CO .

	

TH E
REGISTRAR- tration of documents towards that end, still, when an indefeasibl eI1,

GENERAL OF title is sought to be obtained, he should not ignore the rights an d
'I'ITLEs

claims of parties brought to his notice . IIe should not be
called upon, where an action has been brought apparently i n
good faith, to determine, in advance, the result, nor do I thin k
I should take a similar course . If the certificate of indefeasibl e
title were issued, it would, under section 22 of the Act, be good
against the whole world, subject only to the exceptions referre d
to in said section, and these would not include any rights sough t
to be preserved by a plaintiff under a his pendens, registered
prior to the application, under which such a certificate of inde -

MACDONALD, feasible title was issued .
J.

In my opinion the Registrar properly exercised the judicia l
discretion, which is referred to, in In re Land Registry Act and

Shaw (1915), 22 B .C. 116 . His duties in the investigation of
titles of various kinds are there outlined, and I do not think h e
has violated any of the principles referred to in that case .

I might add that, without any application being made for
the cancellation of the his pendens, the plaintiffs in the action s
should speed the trial, on the same basis as they would b e
required to do where an injunction had been granted in thei r
favour . See Blake, V.C. in Finnegan v. Keenan (1878), 7

Pr. 385 at pp . 386-7 :
"I have always understood that, where a party to a suit obtains a n

injuntion, he must proceed with the greatest possible expedition, and, a
Us s being in effect an injunction, the same rule applies to th e
pr( -~ ut case ."
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See further Preston v. Tubbin (1684), 1 Vern. 286 :

	

MACDONALD,
J .

"Where a man to be affected with a lis pendens, there ought to be a

close and continued prosecution . "

In the view I have taken of the matter I have not deemed it June 17 .

necessary to deal with the application of the Esquimalt -and
COURT OFNanaimo Railway Company for an order prohibiting any regis- APPEAL

tration in connection with the land, or the issuance of a caveat .

	

191 9

The application of the Granby Consolidated Mining, Smelt-
April 1 .

ing and Power Company, Limited, is refused, and in the mean-
time, pending the trial and final determination of the actions,

	

IN RE
GRANB y

the Registrar should, by necessary extensions, provide that the CoNsoLl-

a licant is not

	

by the delay in obtaining registration

	

DATED
pP

	

prejudiced y

	

y

	

g

	

MINING, &c.,
of the conveyances .

	

Co . AND TH E
REGISTRAR -
GENERAL OF

From this decision the Granby Consolidated appealed. The TITLES

appeal was argued at Vancouver on the 18th of November, 1918 ,
before MACDONALD, C .J.A., MARTIN, GALLIHER, MCPIIILLIPS

and EBERTS, M.A.

Mayers, for appellant : A certificate of lis pendens stands on
its own footing and does not prevent registration . There i s
error in saying a lis pendens is not a charge . The only way to
file a lis pendens is under Form D (B .C. Stats . 1912, Cap. 15 ,
Sec . 49) . The interests in the land indorsed on the certificate
are those claimed as well as those established : see Pearson v .

O'Brien, (1912), 4 D.L.R. 413 at p. 423. The Registrar put s
himself in the position of a reluctant purchaser upon whom
the title is being enforced, and falls back on sections 14 an d
116 of the Land Registry Act. The result would follow, if Argumen t

he is right, that where there is a charge registration would be
refused . A good title means a good title within the Act : see
Williams on Vendor and Purchaser, 2nd Ed ., Vol . 1, pp . 165-7 .
On what would prevent specific performance of a contract t o
purchase see Bull v . Hutchens (1863), 32 Beay . 615 at p . 618 ;
Osbaldeston v . Askew (1826), 1 Russ . 160 ; Taylor v. Land

Mortgage Ban/c of Victoria (1886), 12 V.L.R. 748 at p . 755 .

It is the duty of the Court to decide the rights as between
vendor and purchaser : see Smith v. Colbourne (1914), 2 Ch .
533 at pp. 541 and 544. The Registrar must satisfy himself

34

1918
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GRA

INR

ENBY
ent (Esquimalt and Nanaimo Ry. Co.) : He is entitled to an

CONSOLI- absolute title (which could not interfere with us), but the ques -
DATED

MINING, &c., tion is whether he is entitled to an indefeasible title . Where
Co . AND THE there is a lis pendens which shews lack of title, the Registrar i s
REGISTRAR -
GENERAL OF justified in refusing registration . If he gets an indefeasible

TITLES title, we say our claim is gone and we have no claim against
the insurance fund. I say, first, where there is a lis pendens

outstanding it should be cleared off before a certificate is issued ;
second, in any case where it is a question of law it is a matte r
for the Registrar . This is not a title that could be forced o n
an unwilling purchaser, and the Registrar is justified in refusing
registration : see Dart on Vendors and Purchasers, 7th Ed . ,
Vol. 1, p. 92. If the matter is open to judicial consideration
he has exercised his discretion and it should not be interfere d
with. Section 22 of the Land Registry Act shews the effect o f

Argument an indefeasible title . A lis pendens is not in itself a charge .
It is nothing more than a notice of a claim formally made in
certain litigation before the Court, and upon being filed it i s
notice under the Act . The putting in of a caveat only result s
in a lis pendens . The statute contemplates that when a lis

pendens is filed before application for registration, the li s

pendens must be disposed of before a certificate is granted .
Once an indefeasible title is issued we loose all rights we hav e
under our lis pendens . Although a lis pendens may be regis-
tered as a charge, it is not a charge within the meaning o f
section 29 of the Act as re-enacted and amended (B .C. Stats .
1912, Cap. 15, Sec . 7 ; 1914, Cap. 43, Sec. 16 ; 1915, Cap. 33 ,
Sec. 5 ; 1916, Cap. 32, Sec . 6), nor under the Interpretation
Act . A charge is an estate . An indefeasible title is a good ,
safe-holding, marketable title in the form of which the Registra r

MACDONALD, he has a good safe-holding title and that is all : see In re Ryan
J .
_

	

(1914), 19 B .C. 165 at p. 170 ; In re Land Registry Act and
1918 Shaw (1915), 22 B.C. 116 at pp. 119 and 121. The effect of

June 17 . a lis pendens is to prevent a litigant from giving to others rights
COURT OF to property in dispute to the prejudice of the other litigant :
APPEAL see Bellamy v. Sabine (1857), 1 De G . & J . 566. That it is

1919

	

a charge is not questioned in Peck v. Sun Life Assurance Co .

April i.
(1905), 11 B .C. 215 at pp . 226-7 .

Davis, I .C . (Harold B. Robertson, with him), for respond -
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cannot issue title when a lis pendens is on file. Assuming a MACDONALD,

certificate is issued subject to the lis pendens and the action is

	

--
dismissed on a technical ground, we would no longer have any

	

191 8

title, and in case of disallowance of the Vancouver Island June 17 .

Settlers ' Rights Act, 1904, Amendment Act, 1917, our rights COURT OF

could not be revived .

	

APPEAL

The Registrar-General, in person, referred to Syndicat Lyon-

	

191 9

1 De G. & J . 566 .

	

1N RE

GRANBY

Mayers, in reply .

	

CONSOLI -
DATED

	

Cur. adv. vult .

	

MINING, &c . ,
CO . AND THE

	

1st April, 1919 .

	

REGISTRAR -
GENERAL OF

MACDONALD, C.J.A . : This is in reality a contest between TITLES

the appellants and the Esquimalt and Nanaimo Railway Com-
pany, who are parties to this appeal as respondents, although
not appearing as such in the style of cause .

It may be useful to state briefly the facts leading up to th e
dispute between these parties . The Railway Company in 188 7
received from the Crown a grant of a large block of land i n
Vancouver Island by way of subsidy in aid of the construction
of their railway. The grant contained an exception or reserva-
tion in favour of a class of persons who may, for convenience ,
be designated "settlers ."

	

The lands involved herein, being MACDONALD ,

C .J .A .
two small parcels aggregating 158 acres, are within the bound-
aries of said block . The Railway Company in 1890 execute d
what purports to be a conveyance of the said two parcels t o
one Joseph Ganner, since deceased, reserving thereout the coa l
and other minerals specified in the conveyance, and Ganner' s
executor in March, 1905, conveyed the land to one Bing Kee .
Settlers within the block set up claims to the minerals as wel l
as to the surface of lands upon which they had settled . and th e
Legislature then passed the Vancouver Island Settlers' Rights
Act, 1904, which enacted that upon proof of his claim by the
settler, "A Crown grant of the fee simple in such land shall b e
issued to him or his legal representatives." The time within
which the settler might apply for the grant was extended by
B.C. Stats . 1917, Cap. 71 . The executors of Ganner claiming

nais du Klondyke v. McGrade (1905), 36 S .C.R. 251 ; Thom's April 1 .
Canadian Torrens System, p . 159 ; Bellamy v. Sabine (1857),
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MACDONALD, to be entitled to the benefit of the said Act, applied to th e
J .

Government within the extended time for a grant of the sai d
1918 two parcels of land. Their application was acceded to and a

June 17 . Crown grant was issued to them on the 15th of February, 1918 .

COURT OF This grant in form is of the fee, the surface as well as th e
APPEAL minerals ; in effect, however, it is the execution by the Crown

1919

	

of a statutory power of transfer, when the title to the surfac e

April 1 . is already in the grantee, of the minerals from the Railwa y
Company to the grantees ; either that or it is founded on the

IN RE

	

assumption that neither the surface nor the minerals passed t o
GRANR Y
coNsom- the Railway Company by the grant of 1887 .

DATED The Railway Company dispute the validity

	

gran t f saidgrofMINING, & C . ,
co . AND TiE the 15th of February, and have commenced action against th e
REGISTRAR -
GENERAL or executors to have it declared null and void . Bing Kee also

TITLES has commenced an action to inforce what he claims to be hi s
rights to the minerals. The Railway Company, on the 18t h
of February, 1918, applied for registration, in the Lan d
Registry office, of a Us pendens, and on the day following
obtained registration thereof pursuant to section 71 of the Land
Registry Act ; Bing Kee subsequently also registered a lis

pendens . The executors conveyed the land to one Treat ,
appellant's agent, on the said 18th of February, and on the sam e
day Treat conveyed it to the appellant, which on the 22nd o f
May of the same year applied to the respondent, the Registrar -

MACDONALD,

C.J .A. General of Titles, for registration of its title under the said
grant and conveyances. The Registrar has notified the sai d
appellant that he declines to register its title because of sai d
lis pendens . The question is, was he wrong ?

An application by a person claiming to be registered in th e
register of indefeasible fees is to be granted by the Registrar
only when the applicant has shewn a good, safe-holding, market -
able title, and it is declared by section 22 of the said Lan d
Registry Act that the certificate granted on registration of a n
indefeasible fee shall be good against all the world, subject only ,
mater alia, to any lis pendens registered since the date of th e
certificate. Section 71 of the said Act provides tha t

"Any person who shall have commenced an action	 in respect of
any land, may register a lis pendens against the same as a charge. "

When a good title has been shewn by an applicant for regis-
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tration in indefeasible fee, he is entitled to a certificate notwith- MACDONALD,
J .

standing that the fee is burdened by registered charges. The

	

—
certificate as issued bears indorsement of the charges affecting

	

191 8

the title, the scheme of the Act, as I understand it, being to June 17 .

separate for the purposes of the Act the legal estate from all COURT OF

equitable interests or encumbrances . The one is the "fee," APPEAL

the other the "charge."

	

191 9

Now, apart from the Act, which enables a plaintiff to register
April 1 .

a lis pendens as a charge, what is the character of a lis pendens?

The lis pendens is the pending action . Before the enactment

	

IN RE
GRAND Y

of 2 & 3 Viet., Cap. 11 (Imperial), a person taking a convey- CONSCLI-

ance pendente lite of lands in dispute

	

Jwould take it sub ject to

	

DATED

MINING, &C.,

the rights of the litigants . It was not necessary that he should Co• AND TH E
REGISTRAR-have notice of the litigation . The law imputed notice on the GENERAL OF

assumption that everybody ought to be aware of such causes TITLES

pending in the Courts . This state of the law was modified by
the 2 & 3 Viet ., Cap. 11, which made registration as therein
provided for, or express notice, essential if the grantee was t o
be bound by the result of pending litigation. Thus it will be
seen that the plaintiff's protection in such a suit is the notice o f
it, formerly imputed, now either express or constructive. The
nature and consequences of a lis pendens being well settled,
what, then, did the Legislature mean by section 71, which per-
mits registration of a lis pendens as a "charge ?" I do not

MACDONALD,

think it meant to provide for anything more than constructive

	

C .J .A .

notice of the lis pendens .

Now, the Registrar takes no exception to the title sought to
be registered save that notices of lis pendens are on the register .
The consequences following the registration of the lis pendens

do not appear to me to be a question for consideration in thi s
appeal . The sole question before us, as I see it, is this : Does
registration of the lis pendens alone justify the Registrar' s
refusal to issue the certificate to the appellant ? I think not .
For the purposes of the Act a lis pendens is a "charge" on th e
fee . I cannot give effect to the submission of counsel that th e
registration of the lis pendens is in effect an injunction restrain-
ing the issue of the certificate of title . The Act provides by
caveat a specific method of staying the Registrar's hand wher e
it is desired to do so. I can, therefore, see no reason for
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MACDONALD, treating the statutory charge created by the registration of a
lis pendens differently to any other charge, as for example tha t

1A1s

	

created by the registration of an agreement for sale .
June 17 .

	

We have not the abstract of title under the Railway Com-

COURT or, pany's grant before us. Whether that would disclose grounds
APPEAL for the Registrar's refusal is not open to us, and I therefor e

1919

	

confine my opinion that the appeal should be allowed to this ,

April 1 .
that the grounds stated by the Registrar do not justify hi s
	 refusal .

IN RE

	

It was conceded by Mr . Davis that the granting of a certifi -
GRANBY

CoNSOLI- cate of absolute fee would be unobjectionable . This does not
DATE D

MINING, Rc ., reallyy affect the question before us at all, but it may be pointed
Co . AND THE out that as the appellant must register the Crown grant of th e
REGISTRAR-
GENERAL OF 15th of February as part, if not the root, of their title, sectio n

TITLES 15 of the Land Registry Act appears to prohibit its registration
in the register of absolute fees .

The respondent, the Railway Company, also submitted tha t
because of the disallowance of the said amending Act of 191 7
by the Governor-General in Council, which disallowance wa s
signified in May, 1918, the Crown grant of the 15th of Feb -

"'"'', ruary was thereby rendered null and void, and all proceeding s
C .J .A .

under it rendered ineffectual . I cannot agree with this sub-
mission . The Act in question was disallowed under authorit y
of the British North America Act, sections 56 and 90, and th e
annulment of the Act takes effect only from the date of th e
signification thereof .

In accordance with our decision in In, re Land Registry Act

and Scottish Temperance Life Assurance Co ., ante, in

504, there can be no order in respect of costs either for o r
against the Registrar-General of Titles, but as between th e
appellant and the Railway Company, who are co-respondents ,
the costs should follow the event and should be paid by the said
Railway Company to the appellant .

MARTIN, J .A. : This appeal should, in my opinion, be
allowed, because I think, after fully considering the variou s

M ARTIN, sections of our Land Registry Act (R .S .B.C. 1911, Cap. 127)
J .A . governing this matter, which it is unnecessary to refer to i n

detail, that whatever may be said of the varying nature of a
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lis pendens apart from said statutes (and it may, by convey-'''A°JNALn,

ancers, be so viewed in different lights according to circum-
stances), it must under them be regarded as a "charge," for
at least it is "a claim to or upon any real estate," under the June 17 .

definition of "charge" in section 2, and therefore the appellant COURT OF

is entitled as of right to have its title registered in the register APPEA L

of indefeasible fees, as prayed in its petition, despite the exist-

	

191 9
ence of a lis pendens prior to its application.

	

During the April 1 .
argument I referred to the observation of Lord Justice Cairns
in In re Barned'sBanlcing Co ; Ex parte Thornton (1867), 2

GRANBY

INR E

Chy. App. 171 at p. 178 ; 36 L.J ., Ch. 190, on a lis pendens :

	

CovsoLZ-

"It is perfectly clear that it has always implied a claim of right, or a MINNO &c.
claim to charge some specific property ."

	

Co . AND TILE'
So then if it is to be regarded as a charge, it is not, ro erl REGISTRAx -

p P y GENERAL O F

and technically speaking, a matter of "title" under section 16, TITLES

though as a charge it is "a cloud on the title which a purchase r
is entitled to have removed" : Townend v . Graham (1899), 6 MARTIN ,

B.C. 539 at p. 541.

	

The question turns upon the special

	

J.A.

language of our Land Registry Act, and should be answered in
favour of the appellant.

GALLIHER, J .A. : Apart from the statute, I incline to th e
view that the lis pendens filed in this action would not be a
charge . It is the whole title that is attacked in the proceeding s
in so far as the right to coal and other minerals is concerned ,
a different thing to say a lis pendens under the Execution Act
or a lis pendens filed in a suit claiming only a limited interes t
in the land, such as a life estate. The authority for registerin g
the lis pendens here is to be found in section 71 of the Act, and
the words are : "May register the lis pendens against the same
as a charge." There is no other door of entry, and you canno t
use this door for registration and then, when registered, say i t
is not a charge. For the purposes of registration you ar e
bound by the statutory words. It would seem, therefore, tha t
the Registrar under the statute should, in considering whether
the applicant has a safe-holding and marketable title, in that
respect disregard the lis pendens in the same way he would
any other document about which there would be no dispute as

191 8

GALLIIIER,
J.A.
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MACDONALD, to its being a charge, and issue his certificate of indefeasibl e
J .

title subject to indorsement thereon of the lis pendens .
1918

	

I would allow the appeal .
June 17 .

COURT OF
APPEAL

191 9

April 1 .

McPHILLIPS, J .A . : I would allow the appeal .

EBEIiTS, J .A . : I would allow the appeal.

Appeal allowed.

IN RE

	

Solicitors for appellant : Taylor, Mayers, Stockton & Smith .
GRANBY
ConsoLl-

	

Solicitors for respondent (Esquimalt and Nanaimo Ry . Co.) :
DATED Barnard, Robertson, Heisterman & Tait .

MINING, &C.,
CO . AND TH E
REGISTRAR -

GENERAL O
F TITLES

COURT O F
APPEAL

191 9

Feb . 11 .

FRASER v. BRITISH COLUMBIA ELECTRIC RAIL -
WAY COMPANY, LIMITED .

Negligence—Collision—Street-car and automobile—Both parties responsibl e

for accident—Ultimate negligence .

FRASER In an action for damages for personal injuries and the wreck of an auto-
v.

$ C .

	

mobile the plaintiff cannot recover where the accident was due to the
ELECTRIC

	

negligence of both the plaintiff and the defendant and the defendan t
RY. Co .

	

could not by the exercise of reasonable care after he became aware o f
the danger have avoided the accident (EBERTS, J.A . dissenting) .

APPEAL from the decision of GREGORY, J. of the 29th of
May, 1918, dismissing the plaintiff's action, tried without a
jury, for damages for personal injuries and for the wreck o f
his automobile owing to a collision at the intersection of Com -
mercial Drive and 12th Avenue in the City of Vancouver a t

Statement about 8 .30 in the evening of the 10th of January, 1918. The
plaintiff was driving his automobile westerly along 12th Avenue .
On approaching Commercial Drive, upon which is a doubl e
track street-car line, he slowed down to 10 or 12 miles an hour,
and on reaching the curbed line of that street looked southerly
and then northerly . Seeing no street-car and without taking



S. S. Taylor, K.C., for appellant : The street-car was goin g
at an excessive rate of speed and this was the real cause of th e
accident : Toronto Railway v. King (1908), A.C. 260. As to
spewing reckless disregard as to speed see Columbia Bitulithic

Limited v. British Columbia Electric Rway. Co. (1917), 5 5
S.C.R. 1 at pp . 13 and 32 ; Great Central Railway v. Hewlett
(1916), 2 A.C. 511 at p. 525 . The street-car was not only
going at an excessive rate of speed, but the rate was so excessive
as to render the defendant liable notwithstanding any possibl e
negligence on the part of the plaintiff : British Columbia Elec-

tric Railway Company, Limited v. Loach (1916), 1 A.C. 71 9
at pp. 724-5 ; Brenner v . Toronto R.W. Co. (1907), 13 O.L.R .
423 at pp. 433 and 437. The street-car hit the back of the
automobile so that with reasonable care as to speed the auto -
mobile would have crossed the track .

McPhillips, K.C., for respondent : The onus is on the plaintiff .
The judge below finds against him and he must shew the judge
was wrong. As to the duty of the motorman if he had seen the
car see The Halifax Electric Tramway Company v. Inglis
(1900), 30 S .C.R. 256 at p. 268 et seq . ; Gavin v. Kettle Valley
Ry. Co. (1918), 26 B .C. 30. Unless the Loach case makes us
liable they cannot succeed : see also Smith v . City of Regina

(1918), 42 D .L.R. 647 .
Taylor, in reply, referred to Dublin, Wicklow, and Wexfor d

Railway Co . v. Slattery (1878), 3 App . (Jas . 1155 at p. 1166 .

Cur. adv. vult .
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any further observation he proceeded to cross the road . After COURT of
APPEA L

reaching the westerly track the back portion of his car was —
struck by a street-car coming from the south, the impact carry-

	

191 9

ing the automobile about 34 yards and wrecking it . The Feb . 11 .

plaintiff was rendered unconscious by the impact and suffere d
severe cuts and bruises but was not otherwise injured . There
was a fall of snow on the road and the evidence was that th e
street-car was going at a rate of from 30 to 35 miles an hour .

	

Rr . Co.

The appeal was argued at Vancouver on the 5th of December ,
1918, before MACDONALD, C.J.A., McPEIILLIPs and EBERTS, Statement

JJ.A.

FRASER
V.

B .C.
ELECTRIC

Argument
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11th February, 1919 .
APPEAL

	

MACDONALB, C.J.A . would dismiss the appeal.
191 9

Feb . 11 .

	

McPrrrrrrps, J .A . : This appeal in a negligence action fo r
personal injury to the appellant and damages to an automobil e

FRASER

	

v

	

in consequence of a collision between the automobile and a

	

B .C.

	

tram-car of the respondent, is from a judgment of Gnuaony ,
ELECTRI C
RT . Co . J. who heard the case without the intervention of a jury, enter-

ing judgment for the respondent and dismissing the action .
No evidence was led on the part of the respondent and upo n
the facts adduced before the learned judge he was of the opinio n
that by reason of the contributory negligence of the appellant h e
could not succeed in the action . With this finding of the
learned judge against him it is incumbent upon the appellant
to spew that the judgment is wrong (Coglalan v . Cumberland

(1898), 1 Ch. 704 ; Re Wagstaff ; Wagstaff v. Jalland (1907) ,
98 L.T. 149) . In Union Bank of Canada v. McHugh (1911) ,
44 S .C.R. 473, Anglin, J. at p. 492 said :

"The finding of a trial judge resting upon oral evidence `is in its weight
hardly distinguishable from the verdict of a jury, except that a jury give s
no reasons .' Lodge Holes Colliery Company, Limited v. Wednesbury Cor-

poration (1908), A .C. 323 at p . 326 . "

In Ruddy v . Toronto Eastern Railway (1917), 86 L.J ., P.C .

95 at p. 96 Lord Buckmaster said :
"But upon questions of fact an Appeal Court will not interfere with the

met—mu IPS, decision of the judge who has seen the witnesses and has been able, wit h
J • A the impression thus formed fresh in his mind, to decide between thei r

contending evidence, unless there is some good and special reason to thro w
doubt upon the soundness of his conclusions . "

And in the later case of Mellwee v. Foley Bros . (1919), 1

W.W.R. 403 at p . 407 Lord Buckmaster said :
"It is unnecessary to repeat the warnings frequently given by learne d

judges, both here and in Canada, against displacing conclusions of disputed
fact determined by a tribunal before whom the witnesses have been hear d
and by whom their testimony has been weighed and judged, and did th e
question depend solely on the decision between rival evidence the eas e
would be free from difficulty ."

This case cannot be said to really present "rival evidence "
save that in the evidence as presented by the plaintiff
(appellant) there may be said to be some variance between th e
plaintiff's evidence and some of the witnesses called to suppor t
his case as to whether the plaintiff under the circumstances, if
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the part of the defendant (respondent), that there was a clear Feb . 11 .

view and the plaintiff was proceeding slowly in his automobile, ERASER

	

so that if he looked he would have seen the tram-car, and if

	

B
looking and seeing the tram-car, he attempted to cross in front ELECTRI C

of the car it was reckless conduct upon his part, and if he did not RY . Co .

look the attempt to cross at the point where the accident too k
place (admitted to be a dangerous point at the foot of an inclin e
known to the plaintiff) it was reckless conduct, and he was th e
author of his own injury and the injury to his automobile.
The learned judge in his reasons for judgment said :

"The plaintiff did say his memory failed him at a certain point . I think
it must have failed him a little before that, if he was at the point he said
he was when he looked up the street, namely, the curbed line of Commercia l
Drive, then he must have seen the car . That is the point where the ladies
say they saw him and he must have seen the ear. The car had just then
passed 13th Avenue, and they felt that there must be a collision . Now i f
he did not look he was unquestionably guilty of contributory negligence ,
and being guilty of contributory negligence cannot recover . I am inclined
to think that he did not look. If he did look then he must certainly hav e
seen the car if the evidence of the two ladies is to be believed, and then h e
had no right to proceed at 10 miles an hour and cross the track . In either
case he is guilty of contributory negligence and therefore is not entitle d
to judgment. There will be judgment for the defendant . I may say that
I regret it very much, but I cannot help it ."

MCPHILLIPS ,

	

The learned counsel for the defendant (respondent), in

	

J.A .

moving at the close of the case for the plaintiff for a nonsuit ,
or that the action should be dismissed, said :

"For the purpose of my argument I admit the negligence . I say he had
no business in running in front of a street-car going at 35 miles an hour . "

Unquestionably the tram-car was travelling at a high speed ,
but all the greater reason for the plaintiff to refrain from an y
attempt to cross the track under the circumstances, either know n
to him or which ought reasonably to have been known to him .
It would appear, upon all the facts, that the plaintiff accepte d
or took upon himself the risk to cross in front of the tram-car,
and the inevitable happening was the result . The automobil e
was struck by the tram-car before it (the automobile) had full y
cleared the track. Can it be reasonably said that the plaintiff
exercised reasonable care in view of all the circumstances ? The

accident . It is clear upon the evidence as led on the part o f
the plaintiff, no evidence, as has been stated, being given on

	

191 9

he looked, sho ln1 have re ., ., the tram -car and avoided the COU1T OF
APPEAL



540

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

COURT OF evidence is overwhelming that the wrongful conduct of th e
APPEAL

plaintiff was the causa causans of the accident, and if there wa s
1919 negligence on the part of the defendant, that cannot avail upon

Feb . 11 . the special facts of this case. The plaintiff placed himself i n

ERASER
his automobile at a point of inevitable accident, and nothin g

v

	

was possible, at the moment, to obviate the occurrence . There
B .C.

ELECTRIC can be but one conclusion . The language of Mr . Justice Duff
RY . Co . in McPhee v . Esquimalt and Nanaimo Rway . Co . (1913), 49

S.C.R. 43 at p . 53 is peculiarly applicable to the facts of th e
present case, that is, "the evidence is of such a character tha t
only one view can reasonably be taken of the effect of that evi-
dence," and that view was arrived at by the learned trial judge .

In my opinion, if the present case had been tried with the
intervention of a jury, it would have been proper to have non -
suited or have withdrawn it from the jury . It cannot really
be said that the defendant was the effective cause of the col -
lision. Upon the facts, the plaintiff himself established a case
of inevitable accident (see Fawkes v. Poulson and Son (1892) ,
8 T.L.R . 725), consequent upon his own action in heedlessly
placing himself in the way of a tram-car travelling at hig h
speed upon fixed rails, incapable of being diverted in its course.
The present case may be well described as one which, upon the
undisputed facts, demonstrates that the accident occurred an d
was directly caused by the plaintiff 's own negligence, even if

aICP

J.A.

LIPS, there be facts sheaving some negligence on the defendant 's part .
In Skelton v. The London and North Western Railway Com-

pany (1867), 36 L.J., C.P . 249, Bovill, C .J. at p. 252 used
language particularly applicable to the facts of the present case :

"I asked during the argument whether there was evidence that he ha d
exercised any caution at all, and it is clear that there was no evidence

that he had done so ."

And at page 253 :
"According to the plaintiff's case, the place was a dangerous one"

(and that is the evidence in the present case. The learned coun-
sel for the plaintiff, upon the argument of this appeal at thi s
bar saving, as I take it from my notes, "nearly got caught her e
before, but at that time was going too fast and that a dangerou s

crossing") ,
"and yet the deceased went along without ever looking, even when he ha d

the opportunity of doing so . It is only when the injury is caused by the
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negligence of the railway company that the action lies against them, and COURT OF

therefore, assuming that the ring was up and that there was negligence APPEAL

in this respect on the part of the company, it appears that the accident 191
9

did not arise from that, but from the deceased going along without looking
to see what was on the line	 If reasonable care had been used by Feb . 11 .

the deceased, the accident would not have occurred, and therefore the
FRASERnonsuit was right ."

	

ti
And Willes, J . said in the same case at p . 253 :

	

B .C .
"Of course one cannot exclude from the inquiry as to the negligence of ELECTRI C

A ., the question whether B. did not put himself into a danger which would Rv
. Co .

not have happened to a person using reasonable care . "

And Montague Smith, J . at pp. 254-5 said :
"I think that the state of the gate was not sufficient to absolve a passenger

from taking due care, that is to say, to look out, when he might have an
opportunity of seeing whether the line was clear or not. It seems tha t
the deceased in this case did not look out when he might have done so,
and that it was his own act which produced the accident . I think, there -
fore, the nonsuit was right, and that this rule should be discharged . "

It may be said that Allen v. North Metropolitan Tramway s

Company (1888), 4 T.L.R. 561 is conclusive against th e
plaintiff, the facts being so analagous . There, Lord Justic e
Lindley said :

"There was some evidence that the car was going fast, and there wa s
evidence that the plaintiff did not hear the car coming, owing, perhaps t o
the ground being covered with snow . It was clear from those facts that
the plaintiff had only himself to blame for the accident . In the first place,
the Court could hardly go to the length of saying that there was no evidence
of negligence in the driver of the ear, though that evidence was of the
slightest possible character . On the other hand, there was clear evidence
that the plaintiff's conduct caused the accident . He walked into the MCPHILLIPS ,

tram ear, when, if he had looked, he must have seen it. Then, even though

	

J .A.

the plaintiff was negligent, could the driver have avoided the accident b y
the exercise of reasonable care? They could find no evidence that th e
driver could have avoided the accident . The appeal must therefore be
allowed, and judgment must be entered for the defendants . "

(Also see Griffiths v. East and West India Dock Compan y

(1889), 5 T.L.R. 371 . )
In Ilawlcins v. Cooper (1838), 8 Car . & P. 473, Tindal, C.J .

said in charging the jury :
"What you will have to determine on the evidence you have heard is ,

whether you are satisfied that the injury was occasioned by the negligence
of the defendant's servant in driving in an improper manner under th e
circumstances? But if you are of opinion that it was not occasioned by
such negligence, but can be attributable in any degree to the incautiou s
conduct of the plaintiff herself in running across the road at a time when ,
in the exercise of common caution and discretion, she ought not to have
done so, then the defendant will not be liable 	 You will take the



542

	

BRITISH COLUMBIA REPORTS .

	

[Vol..

COURT OF case into your consideration, and determine for yourselves whether th e
APPEAL injury was attributable to the negligence, carelessness, and improper mod e

1919

	

of driving of the defendant's servant? If you think it was attributabl e
to that, and to that alone, you will find your verdict for the plaintiff, an d

Feb . 11 . give such damages as you think proper under the circumstances . But
if you think it was occasioned in any degree by the improper conduct of
the plaintiff herself in crossing in so incautious and improper a manner ,

v.
B.C .

	

in such case the defendant will be entitled to your verdict . "
ELECTRIC

	

In Barry Railway Company v. White (1901), 17 T .L.R.
644, the Lord Chancellor (Earl of Halsbury) said :

"Further, the judge said there must be gross negligence on the part o f
the plaintiff to disentitle him to damages . That was not the law—it mus t
simply be negligence contributing to the accident . "

In my opinion, British Columbia Electric Railway Company ,

Limited v. Loach (1916), 1 A.C. 719, relied upon so strongly
by the learned counsel for the plaintiff (appellant), is in no
way helpful to the plaintiff upon the facts of the present case .
The language of Lord Sumner at p . 722 is conclusive, and sup-
ports Mr . Justice GREGORY in the judgment he pronounced for
the defendant (respondent) :

"Clearly if the deceased had not got on to the line he would have
suffered no harm, in spite of the excessive speed and the defective brake ,
and if he had kept his eyes about him he would have perceived the approac h
of the car and would have kept out of mischief. If the matter stopped
there, his administrator's action must have failed, for he would certainl y
have been guilty of contributory negligence . He would have owed his
death to his own fault, and whether his negligence was the sole cause o r
the cause jointly with the railway company's negligence would not hav e

MCPIIILL[PS, mattered . "
J.A.

We have no facts before us in this appeal that there was an y
possibility of obviating what occurred here . The wrongfu l
conduct of the plaintiff precipitated an inevitable accident .
There is no evidence whatever of defective equipment of th e
tram-car or that it could have been pulled up in time to preven t
the accident ; in fact, the whole case proceeds upon the premis e
that there was liability because of the high speed, and that alone .

In Columbia Bitulithic Limited v . British Columbia Elec-

tric Rway. Co. (1917), 55 S .C.R . 1 at p . 4, Sir Charles Fitz-
patrick, C .J. said :

"However . the judgment of the Privy Council must be accepted as the
law not only as to the abstract principle which is clear but as applicabl e
to this particular case ; and as Mr. Justice Archer MARTIN said in the
Court of Appeal, `on the inference to be drawn from facts about whic h
there is no real dispute	 the accident could	 have been

FRASER

Ry. Co.
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avoided if the brake had been in good order .' This conclusion clearly COURT OF

brings the ease within the decision of the Privy Council in British Columbia APPEAL

Electric Railway Company, Limited v . Loach (1916), 1 A .C. 719, 23

	

191 9
D .L.R . 4 ."

And see the language of Sir Louis Davies, J . at pp. 5-6 .

	

Feb . 11 .

It is clear that no such case is made out in the present cas e
as was established in the Loach case or the Columbia Bitulithi c

case. Mr. Justice Duff, in the Columbia Bitulithic case ,
states the law in concise terms, which in my opinion is deter -
minative, upon the facts of the present case, against the
plaintiff's right of recovery in this action . At p. 26 he said :

"The broad principle is, of course, undisputed (it is distinctly recog-
nized in the last paragraph of their Lordships' judgment in Loach's case )
that a plaintiff whose negligence is a direct cause of the injury complaine d
of cannot recover even though the accident would not have occurred bu t
for the defendant's own negligence ; in other words, where the injury com-
plained of is `directly' caused by the negligence of the plaintiff and th e
defendant . (See Lord Esher in The Bernina [ (1887) ], 12 P .D . 58 at p . 61 ,
and Lindley, L.J. in the same case at pp. 88 and 89, and Mr . Justice Wille s
in Walton v . The London, Brighton ct South Coast Railway Co . [ (1866)] ,
H. & R. 424 at pp . 429 and 430 ."

And as Lord Loreburn said in Lodge Holes Colliery Com-

pany, Limited v. lhednesbury Corporation, supra (referred to
by Anglin, J. in Union Bank of Canada v . McHugh, supra), a s
reported in 77 L .J., K.I3 . 847 at p. 849 :

"I regard the finding of Mr . Justice Jelf as conclusive on the questio n
of fact . It has not been assailed, and, if it were, I need not repeat wha t
has often been said as to the advantages enjoyed by a judge who has hear d
the witnesses . When a finding of fact rests upon the result of oral evi- mcP

n
a . a

ILLIPS ,

deuce it is in its weight hardly distinguishable from the verdict of a jury,
except that a jury gives no reasons ."

Here we have the finding of fact of the learned trial judge
against the plaintiff and, in my opinion, the incorrectness of tha t
finding has not been established . In view of what was said b y
Lord Loreburn, this finding must be held to be conclusive, an d
the concluding portion of the judgment of Lord Sumner in th e
Loach ease still further accentuates this. It was there sai d
( (1916), 1 A.C . at p . 728) :

"In the present case their Lordships are clearly of opinion that, under
proper direction, it was for the jury to find the facts and determine th e
responsibility, and that upon the answers which they returned, reasonabl y
construed, the responsibility for the accident was upon the appellant s
solely, because, whether Sands got in the way of the car with or without
negligence on his part, the appellants could and ought to have avoided th e
consequences of that negligence, and failed to do so, not by any combina-

FRASER
V.

B .C .
ELECTRIC
Rv. Co.
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COURT OF Lion of negligence on the part of Sands with their own, but solely by th e
APPEAL negligence of their servants in sending out the car with a brake whos e

1919

	

inefficiency operated to cause the collision at the last moment, and i n
running the car at an excessive speed, which required a perfectly efficien t

Feb . 11 . brake to arrest it . Their Lordships will accordingly humbly advise Hi s
Majesty that the appeal should be dismissed with costs . "

FRASER And in Toronto Power Co . Lim. v. Kate Paskwan (1915) ,
B.C .

	

84 L.J., P.C. 148 at p. 152, Sir Arthur Channell, in deliverin g
ELECTRIC
RY . Co . the judgment of their Lordships of the Privy Council, said :

"It is unnecessary to go so far as Mr . Justice Middleton did in the
Court below, and say that the jury have come to the right conclusion .

MCPxzLLrPS, It is enough that they have come to a conclusion which on the evidence i s

J .A.

	

not unreasonable. "

Therefore, for the foregoing reasons, I am of the opinion tha t
the appeal should be dismissed .

EBERTS, J .A .

	

EBERTS, J.A. would allow the appeal .

Appeal dismissed, Eberts, J.A . dissenting .

Solicitors for appellants : Taylor, Mayers, Stockton & Smith .

Solicitors for respondents : McPhillips & Smith .
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SCHETKY v. BRADSHAW .

Company law—Winding-up Act—Contributory—Past member—Forfeitur e

of shares—R .S .C. 1906, Cap. 144, Secs . 51 and 52—R.S.B.C. 1911, Cap.

39, Part VIII ., Table A(28)—B .C. Stats . 1912, Cap . 3, Sec. 28 .

In the winding up of a company under the Winding-up Act, if the power
of forfeiture has been properly and legally exercised by the compan y
prior to liquidation, a person whose shares have been forfeited cease s
to be a member or shareholder of the company and is not liable to b e
put on the list of contributories .

APPEAL by the petitioner (Schetky) from the order of
MORRISQN, J. of the 31st of October, 1918 (reported ante p. 153 ,
sub nom. In re Acadia Limited), confirming the certificate of
the district registrar, striking the name of C. W. Bradshaw off
the list of contributories of Acadia, Limited . In March, 1913,
Bradshaw became a member of said company in respect of tw o
shares of $150 each. Between June, 1914, and May, 1915, fiv e
calls of $16 each were made upon the two shares, but they wer e
never paid . On the 5th of July, 1915, a formal resolution
forfeiting the shares was passed under the articles of associatio n
and notice thereof was sent to Bradshaw . The company wen t
into liquidation in the following October . In pursuance of an
order of MORRISON, J. the registrar, on the 11th of October ,
1915, struck the name of C. W. Bradshaw off the list of con-
tributories.

The appeal was argued at Vancouver on the 10th of December ,
1918, before MACDONALD, C.J.A., GALLInER, MCPHILLIPS and
EBERTS, JJ.A .

Mayers, for appellant : The trial judge followed In re D.

Wade Co . Ltd . (1909), 2 Alta . -L.R. 117, in which is cited
Knight's Case (1867), 2 Chy . App. 321 ; Needham's Case

(1867), L.R. 4 Eq. 135 ; and Ladies' Dress Association v . Argument

Pulbrook (1900), 2 Q.B. 376, but these cases were decided on
the English statute. This case depends on sections 51 and 5 2
of the Winding-up Act . Once an application for shares has

COURT OF
APPEAL

191 9

Feb . 11 .

SCHETKY

V .
BRADSHAW

Statement

35
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Feb. 11 .

ScIIETIcY
V .

BRADSIIAW

Argumen t

MACDONALD,
C.J .A .

been accepted be does not get rid of his liability no matter wha t
happens in the meantime : see Bridger' s Case and Neill 's Case
(1869), 4 Chy. App. 266 at p. 270 ; Creyke 's Case (1869) ,
5 Chy. App. 63 at pp . 65-6. The word "shareholder" in section
52 of the Act means any one who was at any time a shareholder .
The fact of the shares being extinguished does not affect th e
question .

J. A. Maclnnes, for respondent : The question is the natur e
of the liability and not the amount . Ile is liable as a debtor t o
the company but not as a contributory and should not be on th e
list . He has not shewn any statutory liability on a past member .
In sections 51 and 52 of the Act the words are "every share-
holder or member" ; my contention is Bradshaw is within a
shareholder or member. In addition to In re D. Wade Co. Ltd.

(1909), 2 Alta. L.R. 117 there are the following cases unde r
the Dominion Act : In re Wiarton Beet Sugar Co . (1906), 1 2
O.L.R. 149 ; Re Winnipeg Hedge & Wire Fence Co. (1912) ,
22 Man. L.R. 83 . As to liability as contributory see R.e Centra l

Bank and Yorke (1888), 15 Ont. 625 ; Ings v . Bank of P.E.I.

(1885), 11 S.C.R. 265 .
Cur. adv.. volt .

11th February, 1919.

MACDONALD, C.J.A. would dismiss the appeal.

OALLIIIER ,
J .A .

GALLI IER, J .A. : I would dismiss the appeal.

McPII1L .IPs, J.A. : I would dismiss the appeal. The learned
counsel for the appellant in a very careful argument endeavoure d
to distinguish the English and Canadian cases, in that all of th e
cases were decided upon different statute law, and while car e
must always be taken in giving weight to such cases, yet a t

MCPIIILLIPS, times there may be such similarity of statute law which wil l
J .A .

	

•
admit of great assistance being obtained therefrom .

Lord Parmoor in the City of London Corporation v . Asso-

ciated Newspapers; Limited (1915), A .C. 674 at p . 704 said :
"I do not think that cases decided on other Acts have much bearing on

the construction of the Acts or sections on which the present ease depends .
So far, however . as it is allowable to be guided by decisions in analogou s
cases I agree	 "

Now the present case may be said to be analogous to In re P .



547

COURT OF
APPEAL

191 9

Feb . 11 .

SCEIETKY

V .

BRADSHA W

XXVI.] BRITISH COLUMBIA REPORTS.

Wade Co. Ltd. (1909), 2 Alta . L.R. 117. In that case Mr .
Justice Beck held (see head-note) that :
"shareholders whose shares have been forfeited, while not liable to be placed
on the list of contributories, are still liable (if the articles of associatio n
so provide), to be sued for the amount unpaid on calls made,—followin g
Ladies' Dress Association v . Pulbrook (1900), 2 Q.B . 376 ; 69 L.J ., Q .B .
705."

Section 51 of the Winding-up Act, R .S.C. 1906, Cap. 144 ,
was considered by the learned judge ; also clause 21 of the
regulations of the company (which may be said to be simila r
to article 28 of Table A., which applies to the present case) .
At pp. 120-1 Beck, J. said :

"In my opinion, therefore, present members only can be placed upon th e
list of contributories when the proceedings are under the Dominion Wind-
ing-up Act ; and as a consequence that the several persons whose names
are now in question, inasmuch as they had ceased to be members of th e
company by reason of the forfeiture of their shares, cannot be made con-
tributories : Knight's Case [ (1867)1, 2 Chy. App. 321 ; 36 L .J ., Ch . 317 ;
Needham's Case [ (1867) ], L .R . 4 Eq. 135 ; 36 L.J., Ch . 665 ."

	

- MC'PHILTWS,

J .A .
I cannot see that section 52 of the Winding-up Act is in an y

way helpful to the appellant . The case there provided for i s
not the present case .

I do not consider it necessary to, in detail, discuss the other
authorities cited in the very full and complete argumen t
addressed to this Court by counsel upon both sides . In my
opinion it has not been established that the learned judge in th e
Court below arrived at a wrong conclusion .

EBERTS, J.A. would dismiss the appeal .

		

ERERTS, J.A.

Appeal dismissed.

Solicitor for appellant : W. J . Baird .

Solicitor for respondent : J. A. 1llaclnnes.
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SYMONDS

V.
CLARK

FRUIT AN D
PRODUCE CO .

Statement

Judgment

SYMONDS v. THE CLARK FRUIT AND PRODUCE
COMPANY, LIMITED, AND CLARK .

Sale of goods—Acceptance—Warranty of soundness—Pleadings—Counter-

claim—Amendment—Reference .

The defendant purchased two car-loads of potatoes from the plaintiff,
there being an express warranty in the contract that the potatoes wer e
to be sound and marketable. It further provided that acceptance wa s
to take place at warehouse in Vancouver . Upon the arrival of th e
first car in Vancouver the defendant Company's manager opened th e
car and immediately tried to sell the contents, but failing in this h e
ordered the car to the warehouse . On arrival of the second car he
examined the potatoes, and finding them defective, immediately wire d
non-acceptance . The contents of both cars were found not to be soun d
and marketable potatoes . In an action for balance of purchase pric e
of the potatoes :

Held, that having attempted to sell the contents of the first car and take n
it to the warehouse, the defendant Company thereby treated the pota-
toes as its own, and must be held to have accepted them, but could ,
nevertheless, counterclaim for breach of warranty .

The defendant counterclaimed in the action for breach of warranty i n
respect of the second car of potatoes, but not as to the first car .

Held, that the pleadings should be amended by extending the counterclai m
to the first car, and that there be a reference as to damages on th e
counterclaim as amended .

A CTION to recover balance of purchase price on two car-
loads of potatoes . The defendant counterclaimed for breach
of warranty. The potatoes were put into cars by the plaintiff
at Winch station and sent to Vancouver, the contract providin g
that acceptance was to take place at the defendant Company' s
warehouse in Vancouver. The facts are set out fully in the
reasons for judgment . Tried by Mur.ni3Y, J. at Vancouver on
the 29th and 30th of January, 1919 .

I. .1 . Russell, for plaintiff .
S . S. Taylor, K.C., for defendant Company.
Coady, for defendant Clark .

7th February, 1919 .

MURPnY, J. : Action to recover balance of purchase price o n
two car-loads of potatoes . I find that these potatoes were pur-
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chased under the contract set out in Exhibit 17 . I find that muR""Y, J.

plaintiff knew that he was dealing with the Clark Fruit & Pro-

	

191 9

duce Co., Ltd., and, consequently, the action as against W .

	

Feb . 7 .

Clark is dismissed .
The contract contains an express warranty, in my opinion, sYn oNDs

that the potatoes sold were to be sound and marketable . I find

	

CLARE
FRUIT AND

the potatoes, when shipped, were infected with a disease pope- PRODUCE co.
larly known as "black rot" or "jelly stem rot" or "jelly en d
rot," according to its different manifestations, and that thi s
infection was the result of the potatoes having been raised either
from infected seed or on infected ground . They were so
infected, consequently, when put into the cars at Winch station .
In my opinion, on the evidence, potatoes so infected are no t
good, sound, marketable potatoes, and, therefore, defendan t
Company had the right to reject them when they arrived i n
Vancouver.

With regard to car No. 24042, spoken of at the trial as ea r
No. 3, this car arrived in Vancouver on November 7th, 1918, a t
1 .50 p.m. The defendant Company was notified of its arrival
on November 8th, at 10.35 a .m . The contract provides tha t
acceptance is to take place in Vancouver warehouse, which, I
think, means a warehouse to be provided by the defendant Com-
pany. The potatoes in this car arrived in such bad conditio n
that the defendant Company notified plaintiff by wire that the y
could not accept same, and requested plaintiff to come to Van -

Judgment
eouver. It is true this wire did not reach plaintiff until the
11th of November, but defendant Company is not to blame, th e
cause being that the wires were down . With regard to thi s
ear, therefore, I hold the action fails because there was n o
acceptance, and prompt steps were taken to notify plaintiff o f
that fact . Under the terms of the contract, defendant Com-
pany was justified in not accepting the same .

With regard to car No. 73546, spoken of at the trial as car
No. 4, this car arrived in Vancouver at 8 .20 a.m. November
4th, and defendant Company was notified of its arrival on th e
same day at 3 .15 p .m. On the 5th, Mr. Clark, manager of the
defendant Company, opened up the ear and attempted to sel l
its contents . He made a second attempt to sell its contents on
the 6th, but failing to do so, ordered the car to be taken to his
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uuRPUY, J. warehouse on November 7th. As already stated, car No . 24042

1919

	

arrived in Vancouver November 7th, and reached the ware -

Feb . 7 . house either that afternoon or next morning. On November
- 9th, defendant Company found that contents of the car No .

SYaI°fiDS 73546 were in a condition ahnost as bad as were the content s
v .

CLARK of car No. 24042, and the notification sent, November 9th, t o
FRUIT AN D

PRODUCE Co . plaintiff of non-acceptance covered both cars . On this state
of facts the question arises whether defendant Company can
set up non-acceptance as a defence . In my opinion, on the
authority of Parker v. Palmer (1821), 4 B. & Ald. 387, i t
cannot do so . In that case, an attempted sale took place just
as here. The language of Holroyd, J. at pp. 393-4 seems
applicable to the facts in the case at bar. He says :

"Me defendant treats the goods . . . . as if they were his own property,
for he actually attempts to dispose of them as such . By assuming the
domination over the property, he treats the first sale to him as a vali d
sale, and he cannot afterwards insist that it is void . "

And Best, J., in the same case, at p. 394 says :
"If he avails himself of the privilege of selling, though under the nam e

of another owner, that must be considered as a sale by himself ; and the
taking upon himself [purchaser] the disposition of the goods is equivalen t
to an acceptance ."

I am of opinion, therefore, that the defendant Company
must be held to have accepted car No . 73546, and in conse-
quence, plaintiff must succeed in his action. The judgment of
Best, J ., however, spews, in the case cited, that defendant Com -

Judgment pally can still bring an action for a breach of warranty . In
the case before me there is a counterclaim for a breach of war -
ranty in connection with another ear, No . 31162, purchased an d
shipped under the same' contract, spoken of at the trial as ca r
No. 2 . If my finding is correct, that the potatoes did not com e
up to the warranty contained in the contract, then this counter -
claim is well founded. It is true the counterclaim is confined
to car No. 31162, but if all the evidence that has a bearin g
upon the question is before the Court, I think it is my duty t o
reform the pleadings by amending the counterclaim so as t o
extend it to car No. 73546 : Gouch v: Bench (1884), 6 Ont.
699 . It would be useless expense to compel the defendant Com -
pany, under the circumstances, to bring an action on this war-
ranty, inasmuch as I directed a reference as to damages on th e
counterclaim as framed, and inasmuch as, in my opinion, all
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the relevant evidence, apart from evidence bearing on damages, MURPHY, J .

is before the Court, because the only evidence that would be

	

191 9
relevant is such evidence as is relevant to car No . 31162 . I do Feb . 7 .
so reform the counterclaim . No express application for amend-
ment was made at the trial, but the matter was mentioned in CLARK

v .

argument. There will, therefore, be judgment for the plaintiff, S,YMoND s

with costs, for the balance due on car No . 73546,

	

~ and judgment 1
F

R
RUIT
ODUCE

AN D
CO ,

for the defendant for breach of warranty on car No . 31162 .
There will be judgment for the defendant for breach of war-
ranty on car No. 73546, but on this cause of action no costs ar e
to be allowed defendant except the costs of the reference as to

Judgmentdamages and any costs that may hereafter be awarded on con-
firmation of the report. A reference is directed to ascertain
damages on breach of warranty with regard to both cars—31162
and 73546 . Costs to be set off pro tan go .

Judgment accordingly.

IN RE WINDING-UP ACT AND JOHNSTO N
BROTHERS (LIMITED) .

Winding-up—Petition for order—Proof of facts—Not within persona l

knowledge of petitioner—Oral evidence allowed in to prove facts—

R.S.B .C . 1911, Cap . 13—R .S .C . 1906, Cap . 144, Sec. 12 .

On a petition to wind up a company under the Winding-up Act, if th e
affidavit supporting the petition is not sufficient to prove the allega-
tions therein contained, leave may be granted the petitioner to adduc e
oral evidence on the hearing to prove said allegations .

In re Maritime Wrapper Co. Re Dominion Cotton Mills Company (1902) ,
35 N.B . 682 followed .

PETITIO N ETITION under the Winding up Act for an order for th e
winding-up of Johnston Brothers (Limited) . The Company
was incorporated under the Dominion Companies Act in 1908 ,
as a wholesale dry goods company. On the 31st of November,
1918, the Company made an assignment for the benefit of its

MACDONALD,
J.

(At Chambers )

191 9

Jan . 24 .

IN RE

WINDING-UP
ACT AND

JOHNSTO N
BROTHERS
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MACDONALD, creditors under the Creditors' Trust Deeds Act . On the 31s t
J .

(At Chambers) of December, 1918, Mrs . F. K. Johnston, a creditor and share -

1919

	

holder, petitioned to wind up the Company, first as a creditor ,

Jan . 24.
on account of the Company being insolvent, and secondly as a
shareholder, on account of the share capital of the Company

IN
RE bein g depreciated more than 25 per cent. The usual short

WINDS\G-UP
ACT AND statutory affidavit was attached to the petition, proving the
JOHNSTONB R

BROTOTHER

S RS allegations therein contained . On the hearing, objection was
raised that the affidavit supporting the petition was not suffi-
cient to prove the allegations therein contained, of which th e
petitioner was not personally aware. The petitioner the n
applied for leave to adduce oral evidence to prove said allega -

Statement tions. This was allowed and evidence was submitted on behal f
of the petitioner, the assignee and certain creditors opposing the
petition . Heard by MACDONALD, J. at Chambers in Vancouver
on the 20th to the 24th of January, 1919 .

S. S. Taylor, K .C., and Gillespie, for the applicant .
Russell, K.C., for the assignee and certain creditors opposing

application .
Wilson, K .C., for Bank of Montreal and other creditors

opposing application.
Burns, and O'Neill, for creditors supporting the application .

MACDONALD, J. : In this matter the petitioner seeks to obtain
an order winding up the Company . Her petition is dated
December 19th, 1918, and alleges, inter alia, that the Company
was incorporated in June, 1908 . The material portion of th e
petition, upon which the proceedings are based, is that she i s
a creditor for the sum of about $9,800, and that the Compan y
has made an assignment for the benefit of its creditors to on e

Judgment E . St. John Howley, as assignee. An attack is then mad e
upon Mr. Howley, which is not at all pertinent to the questio n
I am considering. She then alleges some action by the Ban k
of Montreal, which is also immaterial, and recites that th e
unsecured creditors amount to about $90,000 ; also that there
are wage claims. The assets consist of a stock of merchandise ,
book debts, and real estate, all situate within the Province .
She states that the assets can be better dealt with and disposed
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of under the direction of the Court, than by an assignee under MACDONALD ,

J .
the Creditors' Trust -Deeds Act .

	

( At Chambers )

It appears that this Company carried on business for a number

	

1919
of years, at a profit. Dividends were declared and paid ; but

	

an . 24 .

of recent years the Company has not been so successful in it s
operations, and it resulted in an impairment of capital . During IN RE

5 WINDING-ur

the year 1918, Mr . Howley, referred to in the petition, became AcT AN D
JOHNSTON

an active official of the Company ; and in a measure, I think (if BROTHERS

not wholly), with the approval of the Bank of Montreal, obtaine d
a partial, if not complete, control of the financial affairs of th e
Company and its management . Be that as it may, amongs t
the different directors considerable friction arose ; probably du e
in a great measure to the fact that the Company was not bring-
ing about satisfactory profits from time to time . This friction
culminated in an effort being made in the early part of last
Fall to buy out, what might be termed the Johnston interests ,
consisting of A . W. Johnston and his brother, A . M. Johnston,
coupled with the holdings of the petitioner herein. This very
commendable course, which was to remove the friction, and hav e
the Company under a management that was harmonious, cam e

,,to naught, however . Then a meeting of the board of director s
was held, and there is a conflict of opinion as to what took place ,
but the result was, that the Johnstons, who were present, couple d
with their secretary, Mr. Munton, passed a resolution that th e
Company should assign for the benefit of its creditors. The Judgment

reasons which induced this assignment taking place are als o
the subject of controversy. It appears, however, according
to the articles of association, that 'the resolution thus passed
was not binding, and would not create an effectual assignment ,
unless it were confirmed by the absent directors . This sub-
sequently took place, so that the assignment became valid, and
J. W. McFarland, a person fully qualified, was appointed
assignee, and took upon himself the duties of that office.

It would appear, that if all agreed, this was a satisfactor y
mode in which to carry out the realization of the assets, for th e
benefit, first, of its creditors, who are always to be considere d
in advance, and then if there be any surplus, to have it properl y
divided, amongst those entitled . However, the outcome was tha t
at the first meeting of creditors called in pursuance of the
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MA°DONALD, statute, they removed Mr . McFarland from being the assignee ,
J.

(At Chambers) and in his stead placed Mr. Howley . Whether the creditors

1919

	

then voting, and bringing about this result, were aware at th e

Jan . 24 . time that Mr. Howley had been carrying on active arrange -
ments to become a member, or director in control of the Com -

1T
N -Lrpany I am not aware . Suffice to say, that at that time, there

1~%z :~nz~ 0
ACT AND was an agreement in existence, which remained in abeyance, it
JOHNSTO N
BROTHERS is true, but which was intended to bring about the purchase o f

the Johnston interests, and have the other directors adverse t o
the Johnstons, with the addition of Mr. Howley, in control o f
the Company. It is stated by counsel, who appeared for a large
body of creditors, that this state of affairs is satisfactory to him ;
and I presume he has, to a great extent, authority to speak on

behalf of his clients. There are, however, a number of creditors ,
outside of those represented by Mr . Russell, who have to be
considered in this application, and who are supporting the
petition . They should receive my serious consideration .

Then the next step after the assignee had been chosen, and
Mr. McFarland removed, was that the petitioner deemed it
advisable, presumably on the advice of her solicitor, to launch
this application for winding-up . When the application camel
before me for hearing, an objection was taken by counsel appear-
ing not for the Company, but for the Bank of Montreal an d
other creditors (and such objection was joined in by Mr .

Judgment Russell on behalf of a large body of creditors), that the materia l
was defective ; and that the order sought should not be granted .

It was contended that while the affidavit in the usual form ,
attached to the petition, was in pursuance of the rule in tha t
behalf, that this rule was beyond the power vested in the judg e
under the Winding-up Act, allowing affidavits by a section o f
that Act . I felt, and still feel, that there might be some weigh t
attached to this objection, but I cannot overlook the fact that
this has been for years in this Province, the accepted form of a n
affidavit verifying a petition under the Winding-up Act. I see
great difficulty, if it is to be held, that a petitioner has to b e
fully aware, so as to swear to all facts named in a petition .
Take this instance, for example, how Mrs. Johnston could hav e
knowledge personally (and it appears that the petitioner mus t
make the affidavit) of the facts surrounding the assignment,
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the transactions of the Company, and all essentials to constitute MACDONALD .
J.

the material necessary, on an application of this kind, is beyond (At Chambers )

me even to conjecture . However, the point taken, as I say, had

	

191 9

considerable strength . The difficulty thus presented was Jan . 24.

endeavoured to be overcome by counsel, supporting the petition,
utilizing the New Brunswick case of In re Maritime Wrapper

Co . Be Dominion Cotton ?Mills Company (1902), 35 X.B. 682, ACT AND
JOHNSTO Nby introducing viva voce evidence. I allowed such evidence BROTHERS

to be given, thus perchance introducing a new practice in thi s
Province, and one which may, upon a contest, cause delay i n
disposing of a petition. I have to remember that it is no t
usual for these matters to take such a length of time ; but here
there is a sharp contest in which the assignee on one side, hold-
ing his office, and supported by a large number of creditors, is
met with a petition also supported by a number of creditors i n
addition to the petitioner . Thus the conflict becomes intensified.

To resume, has the affidavit then been supplemented in suc h
a way, as to overcome the objection raised by counsel for th e
Bank of Montreal, and other creditors ; and does it comply with
what I take to be the spirit of the Act, namely, that the Cour t
shall, in deciding whether a petition should be granted or not ,
be satisfied that the material is sufficient to bring into operatio n
the effect of this insolvency measure? The Act itself does no t
say that the petition has to be verified by affidavit ; but the rule s
provide in the way I have mentioned . Then, if further facts Judgment

have been brought to my attention, are they sufficient to warran t
the granting of the order ?

I might, before I leave this branch of the case, however, a s
to the affidavit being effectual, and as to the introduction of th e
practice of viva voce evidence, refer to a case in Saskatchewan
which has not been cited . It is that of In re Outlook Hotel Co .

(1909), 2 Sask. L.R. 435. In that case the material upo n
the application was questioned. A perusal of the judgment of
Chief Justice Wetmore shews that in his opinion (though no t
decidedly laying it down) an amendment should not be allowed ,
nor leave given to file further affidavits . It is true that he adds ,
"I was not asked to amend the petition." I refer to this, i n
fairness to the counsel who took objection to the course I pursued .

Then having to consider the material before me, upon what I
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consider is a "hearing" of the petition, what are the objection s
raised by those opposing the granting of the order ? I find that
in In re Strathy Wire Fence Co . (1904), 8 O.L.R. 186 at p .
192 the different essentials that are required to be considere d
and passed upon by the Court are (after dealing with the matte r
of discretion) summed up as follows :

"The Court must, before granting the order, see that [a] the petitione r
has a lawful claim, [b] that the company is insolvent, [e] that there ar e
assets to be administered, and [d] that the proceedings proposed ar e
necessary . "

Taking these four points seriatim, I will endeavour (because
I do not think this matter should be delayed) to dispose of them
now, in preference to adjourning, and giving judgment later on .
Has the petitioner a lawful claim? That seems to me to be a
necessary ingredient . I do not think the Act should be brough t
into operation, except at the instigation of a party having a
lawful claim. This is almost axiomatic, any more than a
person would have the right to sue and succeed in an actio n
unless the claim was a valid one.

Here the petitioner seeks, as one of a class, to have an orde r
winding up the Company, taking the business out of the hand s
of the Company, or rather out of its assignee, and placing i t
under the control of an appointee of the Court . That require s
me to consider the claim . It is outlined in the petition a s
follows :

"I am a creditor of the Company for the sum of about $9,800 ; and als o
such amount as may be due for accrued interest thereon, which principa l
amount I loaned to the Company about eight years ago, and the same i s
now overdue and not paid, and I have no security for the said claim ."

Standing by itself, and there being no statement that thi s
money was represented by an instrument under seal, I woul d
take it to be a simple contract debt, and thus outlawed in si x
years from the time the money was loaned . I think it is a
fair test to determine whether the claim is lawful or not, t o
decide whether such claim being presented, would have bee n
paid in liquidation, or rank with other creditors upon th o
estate . On its face it is an outlawed claim. The receipt pro-
duced also shews that the facts contained in the petition in thi s
connection are correct . There was some evidence, if I recollec t
aright, that interest had been paid on this loan from time to time,

MACDONALD,
J .

(At Chambers )

191 9

Jan . 24 .

IN RE
WINDING-UP

ACT AN D
JOHNSTO N
BROTHERS

Judgment
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assets and liabilities, which formed a schedule to his affidavit

	

IN R E
>

	

> FINDING-UP

admitted this claim as being correct . That again I do not ACT AND
JOHNSTON

think gives it any strength . It is not an admission on the part BROTHER S

of an officer, say an auditor, which would have the effect of bein g
any acknowledgment. Then again, the auditor's report i s
referred to, as containing a statement of this amount being
owing, as late as May, of 1918 . If that report had been shew n
to have been adopted (and one can almost assume it was adopted ,
but there is no actual evidence of it), it might be considered as
an acknowledgment by the auditor, especially if the fact of tha t
auditor's report was known to the creditor . So that as far as
this claim is concerned, it is left in rather an uncertain state, a s
to whether it is really a valid claim or not .

Counsel for the petitioner then says that evidence has been
produced on this hearing to shew that the petitioner, in additio n
to having this separate claim against the Company, has also a n
interest in a claim which has been assigned to her husband an d
herself of one A. M. Johnston, amounting approximately
$31,000 . The assignment is produced . There is evidence
before me to shew that whether that amount be wholly due or Judgment

not, at any rate in a great measure it has been acknowledge d
from time to time, and appears as an indebtedness of the Com-
pany, so that the difficulty in so far as the claim referred t o
in the petition is concerned, has, to my mind, been overcome .
Taking the two claims together, I consider that she is a credito r
within the meaning of the Act, and is entitled to make thi s
application for winding up . I am also not unmindful of th e
fact, that other creditors of the Company, who could present a
petition, have appeared and supported the petition in question .

Then as to there being any assets to be dealt with . There
is no question that there are plenty of assets available. It is
asserted that by proper winding-up proceedings, the assets wil l
be sufficient to satisfy the claims of the creditors, and perhap s
leave a residue for the shareholders .

but the evidence was not definite . It did not shew that the MACDONALD ,

debtor had paid it within a time sufficient to take the claim out (At Chambers )

of the statute ; so that in that respect the statement as to pay-
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ment of interest would not assist the creditor . It is then asserted Jan. 24 .

that the assignee, Mr. Howley, in making up a statement of the
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MACDONALD, Then the last important point to be considered is, are th e
J .

(At Chambers) proceedings necessary ? This involves consideration of a great

1919

	

many surrounding circumstances . This hearing has consumed

7~tin . 24 .
four or five days . During that time I have endeavoured to
view the situation from all sides. There has been some attack

IN RE made upon the assignee, outside of the question of his intentio n
WznDSra-v r

ACT AND to acquire a portion of the Company's assets, if possible . I pay
JOHNSTO NBRoTim.,

no attention to that . He was not called upon to explain someBROTFI ERS

unnecessary statements made in the petition, and I would no t
expect that his counsel would desire to go into that. It was not
material . I find a man in the position of assignee, who accord-
ing to his own statement, is supported by the Bank of Montreal ,
and other large creditors. He has stated under oath that he has
reduced the outlay, or at any rate has so carried on the busines s
as to shew a profit during the last year,—I might say a consider -
able profit . Then I find a large number of trade creditors, doin g
business throughout Canada and the United States, and som e
in England5 who are brought face to face with a situation where
an assignee is in office carrying out the provisions of the Act i n
that behalf, and on the other side there is a creditor, who is th e
wife of a director, opposed in a business way to the assigne e
thus chosen, and who has, as I have mentioned, been in a n
inharmonious state with his brother directors for some con-
siderable period. The whole condition of affairs surrounding

Judgment such a large business was such that one would not have expecte d
it to have prospered, within recent years at any rate. In the
face of that condition, however, this assignee has brought abou t
the result I have just referred to ; and I suppose that he and
those associated with him could hope to have better results, ha d
the end, which they are quite frank in admitting, was thei r
desire, namely, the removal of the Johnstons, occurred.

But the parties to whom I must give my first consideration
are what might be termed the trade creditors, as distinguishe d
from creditors like the petitioner, who have given their mone y
with a full knowledge of the surrounding circumstances. now
can they best be served to bring about a satisfactory result ?
I hoped that there would be some proposition made by counsel
representing the assignee, and those creditors who sought t o
retain him, to make a change, and have someone placed in that
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position who would be absolutely independent, and have no axe MACDONA~D,

of his own to grind, I could then feel that in the assignment, (At chambers)

the interests of the outside or foreign creditors would be as well
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protected as they would be by a winding-up order . That sue
Tan . 24 .

gestion was not given any attention by counsel, and with a
loyalty, perhaps commendable, he sought still to adhere to tho

	

IN x~
WINDING-UP

Idea, that the interests of all would be well preserved and pro- ACT AND

tected by retainingg Mr. Howley as assignee.

	

JOHNSTON
BROTHER S

I think, the insolvency having been admitted, that the right
to a great extent is vested in any creditor, of invoking the ai d
of the Court. The cases to which I have been referred a s
shewing that the Court will exercise its discretion and hold it s
hand, in the granting of a winding-up order as against an
assignee, were dissimilar to the facts presented here . I recollect
in one case where the reason given was that the assignees ha d
gone a great length in realizing upon the assets . Then again
the estate might be small . But in no case that has been brough t
to my attention was there a situation where the assignee, seeking
to be still retained, might be adverse in interest to those wh o
might hope to have their claims paid out of the estate . Danger
would exist, to my mind, where an assignee was seeking t o
obtain advantage for himself and his associates. However
honest, he might not properly carry out the functions of his
office . I think, therefore, when such a matter is presented t o
the Court, that it is my duty to see that those creditors, not Judgment

from any question of preference, but for the general benefi t
(including those opposed), should have their interest first con-
sidered by the appointment of some independent person a s
liquidator .

It has been said winding-up proceedings are more expensive
than an assignment. I cannot see, for my part, why a liquida-
tor, having due regard for his position, and appreciating th e
desirability of speedily realizing on the assets, could not as wel l
carry out the intent of legislation of this kind ; because, afte r
all, both acts tend in the same direction, namely, where a com-
pany or an individual has so carried on its business as to be
unable to pay its debts when they become due, then in the inter-
ests of the creditors the assets are realized upon and distribute d
rateably .
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MACDONALD, There are many other matters which have occurred to m e
5 .

(At Chambers) during the lengthy hearing, but I feel it is unnecessary to refe r
to them. An order will be made for winding up, and I wil l
hear parties later with reference to the choice of a liquidator .

Petition granted.

1919

Jan . 2c
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BROTHER S
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SEATTLE CONSTRUCTION AND DRY DOCK CO . v .
GRANT SMITH & CO . AND McDONNELL,

LIMITED. (No. 3 . )

	 Practice—Costs—Appeal—Costs to follow event—Costs of issues—"Goo d

SEATTLE

	

cause"—B .C . Scats . 1913, Cap . 13, See . 5 .
CONSTRUC-

TION AND The party who upon the whole succeeds on an appeal is entitled to th e
DRY Dock

Co .

	

general costs, but where there are separate and distinct issue s
v .

	

involved, the word "event" should be read distributively, and th e
GRANT

	

party who upon the whole has been unsuccessful is entitled to the cost s
SMITH & Co.

	

of the issues upon which he has been successful .

MOTION by plaintiff to the Court of Appeal for direction s
that it is entitled to costs of certain issues on the appeal an d
that the defendant be deprived of any costs for good cause .

Statement Heard at Vancouver on the 28th of November, 1918, by MAC-

DONALD, C .J .A., MARTIN, GALLIIIER, MCPHILLIPS and EBE£ I'S,

M.A.

Davis, I .C., for the motion : We say the appellant should
be deprived of costs for good cause . There is first the question
of "good cause" and second as to the construction of the ter m

Argument "the event. " As to the first, the counterclaim is based on th e
question of fraud, on which they failed. They succeeded on
the question of the value of the dry dock, and on that alone . If
a party alleges fraud and is unable to prove it, he is at leas t
deprived of costs : see Neale v. Winter (1862), 9 Gr . 261 ;
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Hodgins v. McNeil, ib. 305 ; McKenzie v . Yielding (1865), 11
Gr. 406 ; Hughson v. Davis (1853), 4 Gr. 588 ; Ex parte

Cooper; In re Baum (1878), 10 Ch. D. 313 ; Forster v. Far-

quhar (1893), 1 Q.B. 564 at pp . 568-9 ; Huxley v. West Lon-

don Extension Railway Co . (1889), 14 App . Cas . 26. As to
"event," the word must be read distributively : see V., W. & Y.
Ry. Co. v. Sam Kee (1906), 12 B .C . 1 at p . 5 ; Pacific Coast

Coal Mines, Limited v . Arbuthnot (1917), A.C. 607 at p. 619 ;
Victoria and Saanich Motor Transportation Co . v. Wood Motor

Co . (1915), 21 B.C . 515 at pp . 520-1 ; Deisler v. United State s

Fidelity & Guaranty Co. (1917), 24 B.C. 278 . We are
entitled to the costs of the issues upon which we have succeeded .

S. S. Taylor, K.C., contra : The Court has disposed of th e
question of costs . I say, first, there is nothing exceptional a s
to the costs, and they are disposed of ; and secondly, the statute
says costs shall follow the "event," and "event" is a matter of
taxation only. His argument on the appeal was based on non -
insurance and negligence. "Good cause," on the authorities ,
cannot be determined unless you have present separate head s
of claims, not separate arguments . As to what is "good cause"
see Cooper v . Whittingham (1880), 15 Ch. D. 501 at p. 504 ;
Jones v. Curling (1884), 13 Q.B.D. 262 at pp. 265 and 274.
Where the amount of the judgment below is reduced see Dallin

v . Weaver (1901), 8 B .C . 241. I say there is only one event
here, i.e ., the value of the dock : see Abbott v . Gold Seal Liquor

Co . (1917), 24 B.C. 245 .

Davis, in reply : Where an unnecessary burden is put upo n
the opposite party it constitutes "good cause." The question
of distributive events is settled in the Sam Kee ease : see also
Myers v. Defries (1880), 5 Ex. D. 180 ; Ellis v. Desilva

(1881), 6 Q.B.D . 521 ; Howell v. Dering (1915), 1 K.B. 54 .

Cur. adv. volt.

11th February, 1919 .

MACDONALD, C .J.A . : On the appeal, which was disposed of
MACDONALD,

some time ago, the appellant succeeded in obtaining a substan-

	

C.J.A.

tial reduction in the damages awarded in the Court below, and
the respondent now applies for a direction that it is entitled t o

36

561

COURT OF
APPEAL

191 9

Feb. 11 .

SEATTL E
CONSTRUC-
TION AND

DRY DOC K
Co .
V.

GRAN T
SMITH & CO .

Argument
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COURT OF the costs of issues in respect of which the Court upheld the
APPEAL

judgment appealed from .

TICE AND
DRY DOCK in England in respect of the cost of jury trials has been exhaus -

Co .
v .

	

tively considered by the House of Lords in Reid, Hewitt and

SMGT & C Company v . Joseph (1918), A.C. 717, and applying the law
as there expounded to this case, I think the respondent's appli-
cation must be acceded to . Where there are separate and dis-
tinct issues involved in an appeal, the general costs thereof go
to the party who succeeds, but the costs of those issues upo n
which the other party succeeds must be given to that party .
The decisions of this Court in the past are consistent with th e
rule affirmed in Reid, Hewitt and Company v . Joseph . That
rule was succinctly stated by Coleridge, C .J. in Lund v. Camp -

bell (1885), 14 Q.B.D. 821 ; 54 L.J., Q.B. 281, and is quote d
with apparent approval by the Lord Chancellor in Reid, Hewit t

and Company v. Joseph . Coleridge, C.J. said :
"Two principles seem to be established in the cases ; first of all, that

the party who in an action of this sort upon the whole succeeds, is entitle d
to the general costs ; but that the word `event' is to be construed dis-
tributively, and that the costs of the issues as to which the party wh o
upon the whole is unsuccessful has been successful, are to be allowed t o

MACDONALD, him . "
C .J.A.

Now, in the case at bar, the appellant, having secured a sub-
stantial reduction in the judgment, has been successful in th e
appeal, though it has failed to impeach the validity of th e
agreement for the breach of which damages were awarded .

In my view of the case there were, apart from the counter-
claim and the arrears of rent, three issues, viz . : (1) The
validity of the contract ; (2) the breach thereof, and (3) th e
proper sun; to be awarded as damages for the breach. As
regards the counterclaim and the issue involved in respect o f
arrears of rent, they were not seriously contested in this Court ,
but if any costs were incurred in respect of them here, th e
respondent is entitled to such costs. I come back, then, to the
three principal issues . The respondent succeeded on the first .
As to the second, the respondent contended that there was a

	 Feb. 11 . which, in the absence of an order disposing of them otherwise
SEATTLE for good cause, are, by the statute of 1913, Cap. 13, Sec. 5,

CONSTRUC- directed to follow the event. The meaning of a like enactmen t

1919

	

The appellant is entitled to the general costs of the appeal,
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breach of covenant to insure the floating dock, and it claime d
$75,000 damages for breach thereof . It also contended that
there was a breach of the covenant to return the dock to th e
respondent, which it says was also broken, and it claims dam -
ages in respect of that breach.

The Court did not decide the first, the majority being of
opinion that as there was clearly a breach of the covenant t o
return the dock, and that as the measure of damages would b e
the same for either breach if committed, it was unnecessary to
decide whether or not the covenant to insure had been broken .
On the issue, therefore, of breach of covenant to insure, th e
respondent has not been successful . It has been successful i n
proving and obtaining relief on the appellant 's covenant t o
return the dock to it in the condition specified in the covenant .
Its costs, therefore, of establishing that breach should also b e
taxed to it.

The third issue I have already dealt with, it being the one
upon which the appellant succeeded in the appeal .

It may be useful here to refer to the argument addressed t o
the Court in reference to a number of issues alleged to be
involved in the appeal . It was submitted that fraud was a n
issue. Fraud undoubtedly was a question affecting the right s
of the parties. It was one of the grounds of attack upon th e
validity of the agreement . But it is included in the large r
question, the true issue, viz . : the validity of the contract . So
are all other grounds of attack upon the contract affecting its
validity . Then again, the several surveys and reports upo n
the hull of the clock, and other evidence relating thereto, ma y
have a bearing on both the first and third issues . They may
affect the question of Patterson's knowledge of the condition of
the dock when he made the alleged representations which appel-
lant relies upon as fraudulent. They may also affect the ques-
tion of the value of the dock and, therefore, the question o f
damages .

There should be a direction that the appellant is eluded t o
the general costs of the appeal, and that the respondent i s
entitled to the costs (if any) applicable to the counterclaim an d
to the claim for arrears of rent ; also the costs of maintaining

COURT OF
APPEAL

191 9

Feb . 11 .

SEATTLE
CONSTRUC -
TION AN D

DRY Docx
Co .

V .
GRAN T

SMITH & CO .

MACDONALD,
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1919

the breach of the appellant's covenant to return the dock, a s
well as those of maintaining the validity of the contract .

There will be no costs of this motion.
Feb . 11 .

MARTIN, J .A. : This is a motion to settle the question of
SEATTLE

CoNSTRUC- costs consequent upon the judgment we delivered on Novembe r

D ION IjoD 5th last, reported in [26 B.C . 397] ; (1918), 3 W.W.R. 703 .
Co .

	

In the Full Court case of T7 ., W. & Y. Ry. Co. v. Sam Ke ev.
GRANT (1906), 12 B .C. 1, sub nom. Re Sam Kee, 3 W.L.R. 8, I con-

SMITH & Co . sidered the meaning of the word "event," and have nothing to
add to that judgment, for subsequent decisions of this and othe r
Courts have only confirmed the view taken by my then brother
DUFF and myself, of which the House of Lords decision i n
Reid, Hewitt & Company v . Joseph (1918), A.C. 717, is the
latest, and wherein the subject is discussed at great length . As
I pointed out in the first-mentioned case :

"It is admitted that if there are distinct issues on an appeal, just as o n
a trial, the word [`issue'] must necessarily be read distributively to give
due effect to it,"

and the question there was, if in the contest ending in the reduc-
tion of the amount of the award there were "separate heads o f
controversy" which could be regarded as "different issues ." We
thought there were, and I expressed my view as follows :

"Though there could be only one result of this appeal if the appellan t
were successful, viz. : the reduction of the award, more or less, yet that

MARTIN, was sought to be accomplished on several distinct grounds which had n o
J .A. necessary relation to one another, and were just as distinct as many issue s

which are formally raised on pleadings, and were in fact, on the argument ,
dealt with separately. "

That language covers the case at bar exactly, but in it there
is a distinct issue raised on the pleadings, because, by paragrap h
8 of the defence, it is set up as a complete answer to the whol e
lease of the floating dry dock (one of the covenants in which wa s
to insure it for $75,000) that it was "wrongfully and unlaw-
fully and by false and fraudulent representations procured, "
etc., and therefore invalid . If the defendant had been success-
ful on this charge of fraud, there would have been an end o f
the plaintiff's case . But in the event of that contest it faile d
on it, though it was successful in reducing the amount of th e
judgment on the covenant to insure, the lease being held to b e
valid.
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It follows, therefore, that this "head of controversy" of th e
validity of the lease must be regarded as an issue, the event of
which has been determined against the defendant, and there-
fore, though it is entitled to the general costs of the action, i t
will have to bear those pertaining to this unsuccessful issue of
fraud .

With respect to the second submission, that the defendan t
should be deprived of any costs of appeal, even though substan-
tially successful, it is sufficient to say that I do not think a case
of "good cause " for so doing has been made out, either within
Forster v. Farquhar (1893), 1 Q.B . 564 ; 62 L.J ., Q.B . 296,

or otherwise, simply noting that in Ex parte Cooper ; In re

Baum (1878), 10 Ch. D. 313 ; 48 L.J ., Bk. 40, the successfu l
appellant, who was deprived of his costs, succeeded "on a mer e
point of law, and might have been taken in the Court below
without any great expense" (p . 322 [10 Ch. D.]) ; apart from
any question of fraud that is our practice . I refer to my rea-
sons for judgment in James Thomson & Sons v . Denny

[(1917), 25 B.C. 29] ; (1918), 1 W.W.R. 435, wherein it
was held that the plaintiff respondent had not abused its privi-
leges so as to deprive it of costs .

There should, I think, be no costs of this motion, as the suc-
cess on the two main points argued has been divided .

GALLIHER, J .A . : I agree with the Chief Justice .

COURT OF
APPEAL

1919

Feb . 11 .

SEATTLE
CONSTRUC-
TION AND

DRY DocK
Co.

v.
GRAN T

SMITH & CO .

MARTIN,
J.A.

GALLIHER,
J .A .

McPHILLIPs, J.A . : I am in agreement with the judgment McPHILLIPS ,
of the Chief Justice .

	

J.A .

EBEUTS, J .A. : I agree with the Chief Justice .

	

EBERTS, J .A .

Motion allowed in part.
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THE GREAT WEST PERMANENT LOAN COMPAN Y
v. THE NATIONAL MORTGAGE COMPANY ,

LIMITED .
Feb . 11 .
	 Mortgage—Foreclosure—Mechanics' liens—Covenant in mortgage allowin g

GREAT

	

payment of —Second mortgage—Priority not established— R.S.B.C .
WEST

	

1911, Cap . 127, Sec. 78; Cap. 154, Sec. 9.
PERMANEN T

LOAN CO .
v.

	

In a foreclosure action, the plaintiff added to the mortgage debt th e
NATIONAL

	

amount of four mechanics' liens paid off under a clause in the mort -
MORTGAGE

	

gage entitling the mortgagees to pay "liens, taxes, rates," etc ., affect -
Co. ing the mortgaged lands and add the amounts so paid to the mortgag e

debt . One of the liens was filed prior to the registration of the
plaintiff's mortgage, but the remaining three were filed subsequentl y
to the registration of a second mortgage held by the defendant .

Held, that such clause must be confined to the payment of liens which
affected the plaintiff's interest in the property, and did not entitle
them, as against subsequent mortgagees, to add to the mortgage deb t
amounts used to pay off mechanics' liens subsequent in date to the
registration of the defendant's mortgage, and as to which there was
no adjudication establishing priority through increase in value of th e
premises under section 9 of the Mechanics' Lien Act .

APPEAL from an order of MoRnIsox, J. of the 21st of June,
1918, on an application to vary the registrar's report in an
action for foreclosure . The property in question was owned
by one Murray, who gave a mortgage on the 26th of July, 1912 ,
to Messrs . R. S . Day and H . G. Heisterman for $25,000, sai d
mortgage being registered on the 13th of March, 1913 . .The
mortgage moneys were not advanced until the 26th of March ,
1913, Murray gave a further mortgage on the property to th e
the National Mortgage Company for $10,000 on said lands ,
but this mortgage was never registered . On the 1st of March ,
1913, Murray gave a further mortgage on this property to th e
National Mortgage Company for $10,000, this sum being
intended to cover a $5,000 balance due on the unregistere d
mortgage of August, 1912, and $6,000 owing by _Murray to th e
vendors upon his purchase of the property . This mortgage was
duly registered on the 13th of March, 1913. On the 10th o f
January, 1915, Messrs . Day and Heisterman assigned the firs t

Statement
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mortgage to the Great West Permanent Loan Company .
Mechanics' liens were filed against the property as follows :
Harrell Lumber Company, on the 26th of December, 1912, fo r
$859 .85 ; Electric Supply Company, Limited, 10th October ,
1913, for $424 ; Martin, Finlayson & Mather, Limited, 7th o f
November, 1913, for $501 .84 ; and P. E. Harris & Company,
Limited, 23rd of February, 1914, for $2,425 .75 . The work

and material supplied in respect of all the liens, with the excep-
tion of that of the Harrell Lumber Company, appears by the
evidence to have taken place after the registration of the mort-
gage held by the National Mortgage Company . The Great
West Permanent Loan Company, under a clause in their mort-
gage which provided that "the mortgagees may pay any liens ,

taxes, rates, charges or encumbrances upon or charging or

affecting the lands," etc ., paid off the above-mentioned liens,
and the registrar, in ascertaining the amount due the plaintiff
under the mortgage, included in his report the sums paid b y
the plaintiff to the four lien-holders. An application to vary
the report by reducing the sum found to be due by the amount s
paid the lien-holders was by the order of MoRRIsoN, J. dis-
missed. The defendant appealed .

The appeal was argued at Vancouver on the 21st and 22nd
of November, 1918, before MACDONALD, C .J.A., MARTIN,

MCPHILLIBs and EBERTS, M.A .

Bucke, for appellant : Three of the liens were filed subse-
quently to the registration of our mortgage of the 1st of March ,

1913 . As to the Harrell lien, my contention is our mortgag e
dated in August, 1912, and not registered, is in priority, a s

under the Mechanics' Lien Act it makes no difference whether
the mortgage is registered or not . Prior mortgage in the Ac t
means one prior in existence : see Cook v. Belshaw (1893), 2 3

Ont. 545 at p . 549 ; McLaughlin v . Hammill (1892), 22 Ont .
493 . It is the duty of the registrar to take the accounts and
grant the certificate . He has no right to fix priorities . The
clause in the mortgage does not say the liens can be added t o
the debt .

J. A. Maclnnes, for respondent : We have a right under th e
mortgage to pay off the liens. The liens were established by
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judgment. We had a contractual right to do this, and we pai d

1919 of the second mortgage . An order had been made directing a
Feb . 11 . sale under the liens. The covenant in the mortgage is prior to

GREAT all statutory proceedings. As to proof of mortgage account se e
WEST Hunter on Foreclosure of Mortgages, 2nd Ed ., 107. On the

PERMANEN T

LOAN Co . question of what are just allowances in taking accounts se e

IONATIONAL
National Provincial Bank of England v . Games (1886), 31

MORTGAGE Ch. D. 582 ; Blackford v . Davis (1869), 4 Chy. App. 304 a t
Co .

	

p . 308 ; Wilkes v . Saunion (1877), 7 Ch. D. 188 at p . 192 ;
see also National Mortgage Co . v. Rolston (1916), 23 B.C .
384 at p. 391 .

Argument Bucke, in reply, referred to Independent Lumber Co . v. Bocz
(1911), 16 V .L.R. 316 at p. 321 ; Tipton Green Colliery

Company v. Tipton Moat Colliery Company (1877), 7 Ch. D .
192 at p. 194 ; and Knowles v. Spence (1729), Mosely 225 .

Cur. adv. vult .

11th February, 1919 .

MACDONALD, C .J .A . : The plaintiff is assignee of a firs t
mortgage given by one Murray to Day and Heisterman on the
26th of July, 1912, and registered on the 13th of March, 1913 .
The mortgage moneys were not advanced until the 26th of
March, 1913, but this circumstance is only of importance in it s
relation to the mechanic's lien of the Harrell Lumber Com-
pany, hereafter more particularly referred to .

In August, 1912, Murray gave a second mortgage to th e
MACDONALD,

C .J .A. defendant, which was not registered, but on the 1st of March ,
1913, he gave a new mortgage to the defendant in substitutio n
therefor to secure $11,000, being the balance remaining due o n
the unregistered mortgage and a sum representing the amoun t
due to Murray's vendors for unpaid purchase-money. This
mortgage was duly registered .

The following mechanics' liens were registered against the
mortgaged property : Harrell Lumber Company, filed 26th
December, 1912, for 8859 .85 ; three others for considerabl e
sums, and filed subsequently to the registration of the secon d
mortgage and to the payment of the mortgage money secured
by the first mortgage . It was admitted at the bar that these

them off . There could be no question of tacking, as we knew
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several lien-holders proceeded in the County Court and obtained aouaT or
APPEA L

judgments establishing their liens. It appears that an issue
was directed in the said County Court in which the plaintiff 191 9

and defendant herein were plaintiffs, and the said lien-holders Feb. 11 .

defendants, to determine their respective priorities, but that GREAT

issue was dismissed on technical grounds, and nothing further WES T

was clone in the matter .

	

PERMANEN T
LOAN Co .

The plaintiff brought this action for foreclosure, and it was
NATIONAL

referred to the registrar to take the accounts and fix the dates MORTGAGE

for redemption . The only parties who appeared before him

	

Co.
were the plaintiff and defendant in this action respectively .
The registrar included in the sum found due under the mort-
gage the amounts claimed by the several lien-holders, with
interest, which it is alleged the plaintiff paid to the lien -
holders, but there is no proof of that in the case, and while a
statement was made by counsel for the plaintiff in argument ,
it goes no further than this, that the plaintiff purchased the
rights of the said lien-holders . Defendant moved to vary sai d
report by striking out the said several mechanics' lien items,
but the motion was refused, and hence the appeal to this Court .

It may be useful here to consider what were the rights an d
remedies of the lien-holders in relation to the mortgage d
property and to plaintiff and defendant—the mortgagees . They
were such only as were given by the Mechanics' Lien Act . That
Act provides that there may be a sale of the property at the dis- MACDONALD,

C .J .A .

cretion of the County Court judge to ascertain the sum by whic h
the value of the property was increased by the work done o r
material furnished by the lien-holders . It is to such sum only
the liens subsequently to a mortgage attach in priority to th e
mortgage. Foreclosure under liens is not one of the remedie s
provided by the Act. While a lien may be a charge in priorit y
to a mortgage, the person entitled to it can only realize upon it
in the manner authorized by the statute . Therefore, when the
plaintiff paid off, if it did pay off, the lien-holders, it did s o
before it was ascertained whether the lien, other than that o f
the Harrell Lumber Company, had any priority over the mort-
gages or not .

There is a covenant in the plaintiff's mortgage under whic h
it is entitled to pay "liens, taxes, rates, charges or encum-
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MORTGAGE Court judge might decide not to order a sale. In these cir-
Co. cumstances, was the plaintiff within its covenant when it pai d

off these liens and sought to charge them in its mortgag e
account to the prejudice of subsequent encumbrancers ?

As I have already said, it may be that these are liens onl y
upon the equity of redemption. Unless the holders of them
gained a footing by shewing that the property had been
increased in value by their services or material they clearly ar e
such. With the exception of the Harrell Lumber Company ,
they are of later date than either the plaintiff's or defendant ' s
mortgages.

Now, upon a fair interpretation of the said covenant, can i t
be said that the plaintiff is entitled to pay off liens not onl y
subsequent in right to the plaintiff itself, but to the defendant ,
and thus give the lien-holders priority over the defendant ?
That is what is contended for in this appeal . That is the con-

MACDONALD, struction we are asked to put upon the covenant . Now, whileC .J .A.
the language of the covenant is general, I think it must be con -
fined in its interpretation within reasonable limits, and within
the apparent object to be attained . These payments must be
in the nature of "just allowances ." No doubt the covenan t
may include items which would not, apart from it, be include d
in that term, but I think its meaning must be confined to th e
payment of liens which affect the plaintiff's interest in the
property. By the covenant, liens are in the same categor y
with "charge" and "encumbrance ."

If the plaintiff may pay off charges and encumbrances ove r
which the defendant has priority, then perhaps a similar mean-
ing can be given to the language in respect of liens. If that is
the true interpretation of the covenant, then the plaintiff ma y
pay off every mortgage, judgment, debt, and lien subsequen t

OOURT OE brances" affecting the mortgaged lands and add them to th e
APPEAL

mortgage debt. It is apparently under this covenant that th e
1919

	

items objected to as aforesaid were allowed .
Feb . 11 . Now, it is not known even today whether these liens, other

GREAT than the one above mentioned, were entitled to priority over th e
WEST mortgage or not . It is not known whether the County Cour t

PERMANENT
•LOAN Co . J udge would have ordered a sale. It appears that the building

v

	

was never completed, and it may well be that the learned County
NATIONAL
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in point of time to the defendant 's mortgage, and thus give them
priority over the defendant 's mortgage. I think this proposi-
tion need only be stated to shew that that construction cannot i n
reason be given to the covenant, and that, therefore, when th e
plaintiff paid these liens before its status was ascertained, it did
so at its own risk, and cannot, on the evidence in this case, clai m
to bring the sums so paid into the mortgage account . The lien
of the Harrell Lumber Company was in a position different t o
that of the others. It existed before the money secured by th e
plaintiff 's mortgage was paid to the mortgagor, and it therefor e
takes priority by virtue of section 9(a) of the Mechanics' Lie n
Act .

With regard to the Harrell Lumber Company's lien, it was
contended that the unregistered mortgage already mentioned
being prior in date, though not in registration, was prior i n
interest, but it is only necessary to point out that that mortgag e
was discharged and displaced by the subsequent mortgage, also
already mentioned, and does not come in question here at all .

The evidence in the case is very meagre indeed, and I am
able to deal only with the matter in its broad aspect, and on th e
footing that the plaintiff has failed to make out a case for the
allowance of the amounts paid in respect of the liens other tha n
that of the Harrell Lumber Company.

The appeal should be allowed and the ease referred back t o
the registrar to take the accounts on the basis above outlined ,
and to fix a new date, or new dates, for redemption.

MARTIN, J .A . : It appears that the appellant 's mortgage wa s
registered on the 13th of March, 1913, before three of the liens
had been filed or any work done or materials supplied thereon ,
viz., those of Harris & Co., Martin & Co ., and the Electri c
Supply Co. Section 9 [of the Mechanics' Lien Act, R .S.B.C .
1911, Cap. 154] provides that liens shall be effective as agains t
prior mortgages only to the extent of "the increase in value of
the mortgaged premises by reason of such works or improve-
ments, but not further . . . ." So before there can be any
priority, an increase in value must be established, otherwis e
the prior mortgage retains its prior place as a charge ; in other
words, as against it there is no lien at all . The fact of the

COURT O F

APPEAL

191 9

Feb. 11 .

GREAT
WEST

PERMANENT
LOAN Co.

V.
NATIONAL
MORTGAGE

CO.

MACDONALD,
C .J.A.

MARTIN ,
J .A .
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COURT OF increase, if any, is to be determined by the County judg e
APPEAL

under section 31, but until he adjudicates in favour of such a n
1919 increase it does not exist. Despite this condition precedent ,

Feb. 11 . the registrar has allowed the plaintiff the full amount of these

GREAT liens and interest (which it paid and took an assignment of, i n
WEST alleged pursuance of a clause in its mortgage), and objection i s

PERMANEN T
LOAN Co. taken that there is no foundation for such an allowance . In

NATONAL
reply, it is submitted that under said clause authorizing th e

MORTGAGE mortgagees to "pay any liens, taxes, rates, charges or encum -
Co . brances upon or charging or affecting the said lands . . . ." i t

was entitled to pay off any and all liens in gross, and that i t
would be assumed till the contrary was shewn, that they wer e
effective to the full extent of their face value, so to speak. In
my opinion, this is not the case, and it would lead to a manifes t
injustice and have the effect of establishing a lien even when
there was in fact no "increase in value of the mortgaged prem-
ises"—the very thing the statute was passed to guard against .
The said clause goes on to provide that,

"In the event of the money hereby advanced or any part thereof being
applied to the payment of any charge or encumbrance the said mortgagee s
shall stand in the position and be entitled to all equities of the person or
persons owning or holding or entitled to the charge or encumbrance s o
paid ."

So it follows that, haling taken assignments of these liens ,
the mortgagee stands in the shoes of the lien-holders, and it i s

MARTIN, for the lien-holders to establish the fact that he holds a lien
J .A .

ad hoc, i .e ., for the increase in value, which is the only one that
can stand in the way of the prior mortgagee	 Independent

Lumber Company v . Bocz (1911), 4 Sask. L.R. 103 ; 1 6
V.L.R. 316 at pp . 320-2. It follows that the allowance of

these three liens in the report of the registrar must be set aside .
There remains a fourth lien, that of the Harrel Lumber Com-

pany, filed on the 26th of December,1912, prior to the appellant's
registered mortgage, but subject to an unregistered mortgag e
executed in the preceding month of August, of which the lien -
holder had no notice .

In view of section 104 of our Land Registry Act, R .S.B.C .
1911, Cap . 127, I agree with my learned brothers that the
situation should not be governed by the decision of Chancellor
Boyd in Cook v. Belshaw (1893), 23 Out . 545, which was
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relied upon by the appellant, because there was no provision in
Ontario similar to that in said section 104 . This view is in
accordance with the principle involved in our recent decision i n
National Mortgage Co. v. Rolston (1916), 23 B.C . 384 ;

COURT OF
APPEA L

191 9

Feb . 11 .

(1917), 1 W.W.R. 494, affirmed by the Supreme Court of GREAT

Canada ((1917), 2 W.W.R. 1144) . And, therefore, the lien is WEST

not affected by section 9, which relates only to "works and P
LJANCo

T

improvements on mortgaged premises," i .e ., "registered mort-

	

v.
NATIONAL

gaged premises," and stands for the full amount for which MORTGAGE

judgment has been recovered thereon .

	

Co.

The event of the appeal is that the three subsequent liens ,
which are all in the same class, are disallowed, and the prio r
one is allowed, and so the respondent is entitled to the costs of MARTIN ,

that distinct successful issue, while the appellant has the gen-

	

J .A .

eral costs of the appeal pursuant to our decision delivered thi s
day in Seattle Construction and Dry Dock Co. v. Grant Smith

& Co. [ante, p. 560. ]

McPHILLIPS, J.A . : I concur in the judgment of the Chief MCPxILL1PS,

Justice.

	

J .A.

EBERTS, J.A. would allow the appeal .

		

EBERTS, J .A .

Appeal allowed .

Solicitor for appellant : F. S. Cunli ff e .

Solicitor for respondent : A. E. Burnett .
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MCINTOS H

V.
LAYFIELD

Statement

Argumen t

Judgment

McINTOSH v. LAYFIELD ET AL .

Practice—Contract—Arbitration clause—Repudiations—Action for specifi c

performance—Application to stay proceedings .

A contract for the purchase of certain timber contained an arbitration
clause that any dispute as to the interpretation of the contract shoul d
be settled by arbitration . The purchaser, after inspecting the timber ,
repudiated the whole contract . Upon the vendor bringing action fo r
specific performance, the defendants moved for a stay of proceedings o n
the ground that they should proceed under the arbitration clause .

Held, that as the defence goes to the root of the contract, the arbitratio n
clause does not apply, and the application should be dismissed .

A PPLICATION by defendants for a stay of proceedings .
The defendants entered into a contract with plaintiff for the
purchase of certain timber . The contract contained an arbitra-
tion clause, viz. :

"Any dispute which shall arise between them as to the interpretation o f
this contract, or as to the performance by the purchasers of the provision s
thereof shall be settled by arbitration . "

The defendant Layfield, shortly after entering into the con -
tract, went up to inspect the timber, and on his return wrote
to plaintiff stating that he repudiated the whole contract on th e
grounds of misrepresentation, and as far as he was concerned
the contract was at an end . Plaintiff replied that he would
hold him liable to said contract. Plaintiff then issued a wri t
for specific performance to compel defendant Layfield to carr y
out the terms of said contract. Heard by HUNTER, C.J.B.C .

at Chambers in Vancouver on the 3rd of February, 1919 .

Long, for the motion : The plaintiff should not have issued
the writ.

	

The dispute should be settled by arbitration : see
Northern Electric d Mfg. Co. v. City of Winnipeg (1913), 4
W.W.R . 462 at p. SOS .

P . M. Macdonald, contra .

IIvNTm , A dispute. of this character is not withi n
the arbitration clause. The defence is that there is no contract .
Application dismissed with costs .

.1 nplicalion dismissed .
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MILNE v . CENTRAL OKANAGAN LANDS, LIMITED HUNTER ,

ET AL .

		

C .J.H .C .
(At Chambers )

Practice—Verifying accounts—Registrar's certificate—Confirmation not

	

191 9

necessary—Marginal rules 827 and 832 .

Under the terms of Order LV ., r . 65, it is unnecessary to obtain an order
confirming the certificate of the district registrar verifying the accounts
of the receiver and manager of a company in a debenture-holder' s
action .

Feb . 13 .

MILNE
V .

CENTRA L

OKANAGAN
LANDS, LTD .

A PPLICATION by the plaintiff in a debenture-holders actio n
for an order that the certificate of the district registrar verifyin g
the accounts of the receiver and manager of the undertaking s
of The Central Okanagan Lands, Ltd ., and Kelowna Irrigation
Company, Ltd., be confirmed . The defendant the Dominion
Trust Company (in liquidation) claiming to be interested a s
creditor of The Central Okanagan Lands, Ltd., objected to
the application as unnecessary and premature . By the term s
of Order LV., r . 65, unless an order to discharge or vary such
a certificate is made the certificate shall be deemed to b e
approved and adopted by the judge, and under Order LV. ,
r . 70, the certificate becomes binding on all parties to the pro-
ceedings unless discharged or varied upon application b y
summons to be made before the expiration of eight clear days
after the filing of the certificate . The certificate in question
had not been filed. Heard by HUNTTR, C .J .B.C . at Chamber s
in Vancouver on the 24th of February, 1919 .

Alfred Bull, for the application.
G. A . Grant, for Dominion Trust Co . (in liquidation) .

IIPNTER, C.J .B.C. : The objection is sustained . The applica -
tion is unnecessary by the terms of Order LV ., r . 65. _1.pplica Judgmen t

tion dismissed.
Application (I;I ; ;cd.

Statement
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KINDER v. MACMILLAN .

Practice — Writ of capias — Arrest — Maintenance money—Payable in

advance—Marginal rule 1026(a) .

Order LXIX, r . 1, requires that the party at whose instance a writ o f
capias is issued pay the sheriff maintenance money in advance imme-
diately after arrest . This rule is not affected by any private arrange-
ment whereby the defendant agrees with the sheriff to pay the expens e
of an attendant in order to be at large .

APPLICATION by defendant to set aside a writ of capias,

heard by HUNTER, C.J.B.C. in Vancouver on the 13th of Feb-
ruary, 1919 . The defendant was arrested on the 10th o f
February, 1919 . On the following day defendant's counsel
telephoned the sheriff and asked him whether plaintiff had pai d
any maintenance money, and the sheriff replied "no . "

O'Dell, for the application : Under Order LXIX ., r. 1, the
writ should he set aside.

Gillespie, contra : The defendant waived the question o f
maintenance money . On the day of his arrest he arrange d
with the sheriff not to be locked up, agreeing to pay sheriff' s
bailiff for his time keeping him under arrest . Until defendant
is locked up no maintenance money is due. The intention of
the rule is not to cover sheriff's fees, but to cover cost of pro-
viding food, etc., for the party arrested.

HUNTER, C .J.B.C. : The rule requires that the sheriff shal l
be given the maintenance money in advance immediately afte r
arrest, in order that the gaol authorities shall not be obliged to
maintain the defendant at the public's expense . It is immateria l
that the defendant by private arrangement with the sherif f
agreed to pay the expense of an attendant in order that he migh t
be at large ; the sheriff might consider it necessary to put a n
end to the arrangement at any time and lodge him in gaol, an d
might not be able to get in communication with the plaintiff for
some time. One condition of the creditor's right to gaol th e
debtor on civil process is the payment of the maintenanc e
charges in advance . Defendant discharged .

Application granted .

HUNTER ,

C .J.B .C .

191 9

Feb . 13 .

KINDER
V.

MACMILLAN

Statement

• Argument

Judgment
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Cases reported in this volume appealed to the Supreme Court o f
Canada or to the Judicial Committee of the Privy Council :

BANK OF HAMILTON, Tiiv V . HARTERY et al . (p . 22) .-Affirmed by
the Supreme Court of Canada, 17th March, 1919 . See 58 S .C.R. 338 ;
(1919), 1 W.W.R. 868 .

BURNS & COMPANY, LTD., P . V . GODSON (p . 46) .-Affirmed by the
Supreme Court of Canada, 17th February, 1919 . See 58 S .C.R. 404 ;
(1919), 1 W.W.R . 848 .

CANADIAN NORTHERN PACIFIC RAILWAY COMPANY V. CORPORATIO N
OF CITY OF ARMSTRONG (p . 222) .-Reversed by the Judicial Committee o f
the Privy Council, 6th August, 1919 . See (1919), 88 L.J., P.C. 147 ;
36 T.L.R . 5 ; 122 L.T. 11 ; 3 W.W.R. 352 ; (1920), A .C. 216 .

CANADIAN NORTHERN PACIFIC RAILWAY COMPANY V. CORPORATIO N
OF CITY OF VERNON (p. 222) .-Reversed by the Judicial Committee o f
the Privy Council, 6th August, 1919 . See (1919), 88 L .J., P.C. 147 ;
36 T.L.R. 5 ; 122 L.T. 11 ; 3 W.W.R. 352 ; (1920), A .C. 216 at p. 221(n) .

ESQUIMALT AND NANAIMO RAILWAY COMPANY V. TREAT (p. 275) .-
Affirmed by the Judicial Committee of the Privy Council, 1st August, 1919 .
See (1919), 121 L .T. 657 ; 35 T.L.R. 737 ; 3 W.W.R . 356 .

EvANS et al. v. CORPORATION OF THE DISTRICT OF SOUTH VANCOUVE R
AND THE CORPORATION OF THE TOWNSHIP OF RICHMOND (p. 60) .-
Affirmed by the Judicial Committee of the Privy Council, 6th August, 1919 .
See (1920), A.C. 216 ; (1919), 3 W.W.R. 339 .

SEATTLE CONSTRUCTIO N' AND DRY DOCK COMPANY V. GRANT SMITH &

Co. & _MCDONNELL, LIMITED (p . 397) .-Affirmed by the Judicial Com-
mittee of the Privy Council, 24th July, 1919 . See (1920), A.C. 162 ;
(1919), 3 W.W .R. 33 .
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Cases reported in 25 B.C., and since the issue of that volume appeale d
to the Judicial Committee of the Privy Council :

III~DSON BAY INStiRANCE COMPANY V . CREELMAN AND BERG (p. 307) .
—Affirmed by the Judicial Committee of the Privy Council, 27th June ,
1919 . See (1919), 88 L.J., P.C. 197 ; 3 W.W.R . 9 ; (1920), A.C. 194 .

Qi T:SNEL FORKS GOLD 1IINING COMPANY, LIMITED V . WARD AN D

CARIBOO GOLD MINING COMPANY (p. 476) .—Affirmed by the Judicial
Committee of the Privy Council, 21st October, 1919 . See (1920), A .C.
2 22 ; (1919), 3 W.W.R. 946 ; 50 D.L.R. 1 .

Case reported in Volume 23 B .C., and since the issue of that volume
appealed to the Supreme Court of Canada :

YUKON GOLD COMPANY V . BOYLE CONCESSIONS LIMITED (p. 103) .
Affirmed by the Supreme Court of Canada, 2nd May, 1917. See (1919) ,
3 W.W.R. 145 ; 50 D.L.R. 742 .

Case reported in Volume 20 B .C., and since the issue of that volum e
appealed to the Judicial Committee of the Privy Council :

ATTORNEY-GENERAL OF CANADA et al . v . RITCHIE CONTRACTING AN D

SFPPLY Co. et al. (p. 333) .-Decision of Supreme Court of Canada ,
affirming decision of Court of Appeal, affirmed by the Judicial Committe e
of the Privy Council, 31st July, 1919 . See (1919), A.C . 999 .



INDEX .

ACCIDENT INSURANCE . - - - 82
See UNDER INSURANCE, ACCIDENT .

ADMINISTRATION—Directions for wil l
given by deceased—Not signed owing to
weakness—Applicants for administration
mentioned as executors in directions —
R .S .B .C. 1911, Cap . 4, Sec. 12 .] Deceased,
a Syrian, after returning from active ser-
vice started a tea and coffee shop . Sub-
sequently being taken ill he gave power of
attorney to E . and M., fellow countrymen,
to transact his business . Shortly befor e
his death he requested that a will be drawn
leaving his estate to his mother in Asia
Minor and appointing E . and M. his execu-
tors. When the will was ready for signa-
ture he was too weak to sign and die d
intestate . He also had certain moneys in
a bank at the time of his death . On
application by E. and M. for letters of
administration under section 12 of the
Administration Act :—Held, that E. and M.
should be appointed administrators for th e
purpose of selling deceased's business only ,
and that as to the balance of the estate the
mother should be consulted . In re C.
OWEN, DECEASED. -

	

- - 463

AGREEMENT — Rescission — Fraud —
Promissory note transferred under agree-
ment—Recovered by payor from transferee
for less than face value—Payor's knowledg e
of transaction — Transferor's right to
recover .] Upon the incorporation of the
Acadia, Limited, of Vancouver, a large num-
ber of the shareholders gave promissor y
notes in part payment for their stock an d
owing to difficulty in collecting on the note s
the Company entered into an agreement
with C., who undertook to make all collec-
tions and settle all claims. C. assumed
virtual control of the Company and a mont h
later was made managing director . In the
meantime C., with a friend E ., obtained th e
incorporation of the Union Funding Com-
pany in Seattle, they holding all the stoc k
giving a promissory note for $150,000 in

AGREEMENT—Continued .

was followed two weeks later by his being
made president . The board of directors
then by resolution purported to delegate
to a small executive committee all thei r
powers to deal with the Company's prop-
erty, making E . chairman, and C. a member
thereof. C. and E. then having virtua l
control of both companies, the companies
entered into an agreement whereby the
Acadia, Limited, transferred to the Union
Funding Company all the promissory notes
it held in payment for stock, in considera-
tion for which it received a certain number
of shares in the capital stock of the Union
Funding Company. Later the directors of
Acadia, Limited, owing to losses occasioned
thereby, endeavoured by negotiation to hav e
the said agreement annulled and obtain th e
return of its assets which were handed ove r
under the terms of the agreement, one of
the directors D. being in attendance at th e
meetings at which the negotiations wer e
discussed . These negotiations failed an d
the Acadia, Limited, went into liquidation .
After liquidation D., who had been a
director fora year and a half in the Acadia ,
Limited, prior to its being wound up an d
had given the Company a promissory not e
for $7,250 in part payment for stock ,
negotiated with the Union Funding Com-
pany and recovered his promissory note o n
payment of $1,500 . An action by th e
liquidator of the Acadia, Limited, fo r
rescission of the agreement between the tw o
companies on the ground of fraud and that
D. was in wrongful possession of his not e
was dismissed . Held, on appeal, reversing
the decision of HUNTER, C .J .B.C. (Mc -
PHILLIrs, J .A . dissenting), that the schem e
whereby the agreement was brought abou t
was conceived in fraud and it should be se t
aside. Held, further, that D ., though not a
party to the fraud, having obtained the
note from the wrongful holder with ful l
knowledge of the facts, was liable to the
plaintiff for its full amount . SCHETII Y
AND ACADIA, LIMITED V . COCHRANE et at.

payment therefor that was never th epaid,

APPEAL—Costs to follow event .
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AWARD—Lump sum . - - - - 195
See ARBITRATION . 2 .

APPEAL—Continued .

	

2.	 Failure to enter in time—Applica-
tion to set down—Special circumstances .

- - 320
See PRACTICE.

	

3 .	 Notice of settling appeal book
"Parties interested ."

	

-

	

-

	

-

	

- 29 7
See PRACTICE. 16 .

ARBITRATION —Property damaged throug h
street grading—Compensation—Municipal-
ity refuses to appoint arbitrator—Applica-
tion to appoint under section 8 of Arbitra-
tion Act—Jurisdiction—R.S.13.C . 1911, Cap .
11, Sec . 8—B .C. Stats . 1906, Cap. 32, Sec .
251 ; 1914, Cap. 52, Sec . 358 .] A motion
to appoint an arbitrator under section 8 o f
the Arbitration Act upon the refusal of a
municipality to appoint an arbitrator upo n
a claim made for damages alleged to hav e
arisen through the re-grading of a street
will be refused for want of jurisdictio n
since the coming into force of section 35 8
of the Municipal Act, B.C . Stats . 1914, Cap .
52 . In re Jackson and North Vancouve r
(1914), 19 B .C . 147 distinguished . GOLD

V . SOUTH VANCOUVER. - - - - 147

	

2.	 Workmen's Compensation Act —
Award—Lump sum—Validity of—Doctor' s
instructions not followed—Right to com-
pensation subsequently thereto—Rehearing
by reason of fresh evidence — Proof of
reasonable diligence — R .S.B.C . 1911, Caps .
244 and 11, Secs . 13 and 14 .] Where an
applicant for compensation neglects to fol-
low the instructions of his medical adviser,
which, if followed, would have effected a
cure, he is not entitled to compensatio n
beyond the time when such cure would
reasonably have been effected (per MARTIN

and GALLIIIER, JJ .A .) . An award of a
certain sum under the Workmen's Com-
pensation Act is not invalid if it is th e
result of the addition of the several sum s
of a weekly allowance . An award will not
be re-opened because of the discovery o f
fresh evidence unless it is shewn that prio r
to the award there was reasonable diligenc e
on the part of the applicant to discove r
such evidence. Per McPIIILLIPS and
EBERTS, JJ .A. : The award is bad on its
face : it should be set aside and remitted
back to the arbitrator to proceed de nor o
under the provisions of the Workmen' s
Compensation Act . The Court being equall y
divided, the appeal was dismissed . CoRG -

NIGIANI V. WELCH .	 195

ARREST—Maintenance money—Payable i n
advance .

	

-

	

-

	

-

	

- 576

See PRACTICE. 22 .

BANKS AND BANKING—Provincial com-
pany—Power to accept money on deposi t
and pay interest—Constitutionality .] I t
is within the province of the Provincia l
Legislature to incorporate companies fo r
the purpose of carrying on that branch o f
the banking business which consists o f
accepting money on deposit, paying interes t
thereon and allowing the customer to issu e
cheques against such deposit . In re DOMIN -

ION TRUST COMPANY AND U.S . FIDELIT Y
CLAIM .	 339

CAPIAS—Writ of—Arrest. - - - 576

See PRACTICE . 22 .

CERTIORARI—Information—Warrant not
issued—Arrest—Trial and conviction—N o
objection raised on hearing—Waiver .] O n
an information being laid before a magis-
trate, an officer without a warrant arrested
the accused who was subsequently tried
without objection and convicted . On an
application for a writ of certiorari :—Held,
that the conviction must be sustained as
neglect to raise objection at the hearing
amounted to waiver . REX V. WONO JOE .
(No. 2 .) .	 417

2.—Writ of .	 337
See PRACTICE . 23 .

COMPANY LAW — Winding-up—Asset s
transferred to new Company—Shareholders
entitled to exchange for shares in new Com-
pany — Petitioner — Shareholder — No ex -
change made for new shares—Status —
R .S .B .C . 1911, Cap . 39.] By agreemen t
between two companies (termed "old" an d
"new" respectively) which was ratified b y
the Legislature, the assets and liabilitie s
of the old company were transferred an d
taken over by the new. The agreemen t
contained a clause saving the rights o f
creditors of the old company and furthe r
provided that the shareholders in the ol d
company were entitled to exchange fo r
shares in the new company. A shareholder
in the old company whose shares were no t
fully paid up petitioned under the Com-
panies Act (R .S .B .C . 1911, Cap . 39) for th e
winding up of the old company . The new
company was at the time in process of
being wound up and the petitioner, who ha d
not applied for or been allotted shares i n
the new company, had been placed upon th e
list of contributories by the district regis-
trar without objection on his part. An
order was made winding-up the old corn-
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COMPANY LAW—Continued .

pany. Held, on appeal (affirming the
order of MURPHY, J.), that the petitioner's
shares not having been fully paid up he had
the right to petition for the winding-up a s
a contributory in the old company, and
there being evidence of the company having
both assets and liabilities, although proof
of assets was not necessary, and the object s
for which the company was incorporated
having ceased to exist, it was in the circum-
stances, just and equitable that it should
be wound up. In re DOMINION TRUST COM-
PANY, LIMITED, BOYCE AND MACPHERSON.

2.—Winding-up Act — Contributory—
Past member—Forfeiture of shares-R .S .C.
1906, Cap. 144, Secs. 51 and 52—R .S .B .C .
1911, Cap. 39, Part VIII ., Table A(28) —
B .C. Stats . 1912, Cap . 3, Sec. 28 .] In th e
winding-up of a company under the Wind-
ing-up Act, if the power of forfeiture ha s
been properly and legally exercised by th e
company prior to liquidation, a perso n
whose shares have been forfeited ceases t o
be a member or shareholder of the compan y
and is not liable to be put on the list o f
contributories . SCIIETKY V . BRADSHAW.

- - - 545

3 . 	 Winding-up — Contributories —
Shareholder neglected to pay callsShares
forfeited by company--Liability as contri-
butor—R.S.C . 1906, Cap . 144, Secs . 51 an d
52—R.S.B .C. 1911, Cap . 39, Table A, Sec. 28
—B.C. Stats. 1912, Cap . 3, Sec. 28 .] Where,
under the Dominion Winding-up Act, th e
power of forfeiture is properly and legall y
exercised, the person whose shares are s o
forfeited ceases to be a member or share -
holder of the Company and is not liable to
be put on the list of contributories . In r e
D . Wade Co . Ltd . (1909), 2 Alta . L .R . 11 7
followed . In re ACADIA LIMITED . - 153

CONFLICT OF LAWS—Prohibition—Brit-
ish Columbia Prohibition Act—The War
Measures Act, 1914—Regulations—Effect
of on Provincial statute—Can. Stats . 1914,
Cap . 2, Sec . 6—Regulations of 11th March,
1918, pars . 5, 11 and 13—B .C. Stats. 1916,
Cap . 49, Sees . 10 and 28.] Paragraphs 5
and 11 of the regulations made and
approved on the 1 1th of March, 1918, under
the provisions of section 6 of the Wa r
Measures Act, 1914 (Dominion), do no t
operate to abrogate, annul or supersede th e
provisions of section 28 of the British
Columbia Prohibition Act. By reason o f
the explicit declaration of the supple-
mentary character of the regulations in

58 1

CONFLICT OF LAWS—Continued.

paragraph 13 thereof, said regulations
apply only to cases in respect to which th e
Province would have no jurisdiction t o
legislate . Rex v . Thor burn (1917), 4 1
O.L .R . 39 distinguished . IN TILE MATTER
OF THE BRITISH COLUMBIA PROHIBITION AC T
AND IN THE MATTER OF TIIE WAR MEASURE S
ACT, 1914 .	 137

CONSTITUTIONAL LAW—Disallowance of
Act—Effect on Crown grant issued
thereunder.

	

- - - - 523
See REAL PROPERTY .

CONTRACT—Arbitration clause—Repudi-
ation.	 574
See PRACTICE . 2.

2 .—Brick-making plant — Sale and
installation—Certain capacity required —
Test . Company—Action—Status—Appeal—
Re-hearing—B .C. Stats. 1917, Cap. 10, Sec.
2(3) .] A contract for the sale and instal-
lation of a brick-making plant provide d
that the final payments therefor should be
made within certain periods after the plant
was completed and had been demonstrated
to be of a capacity of 17,000 good merchant -
able bricks in 10 hours or 34,000 merchant -
able bricks in a day of 20 hours. It
appeared from the evidence that the presse s
have to be worked six or seven hours to
produce the necessary quantity of unbaked
bricks to fill the retort in which they are
hardened by steam, so that when the plant
is started the hardening section of it must
remain idle for six or seven hours . An
action for the balance of the purchase price
was dismissed on the ground that it had
not been demonstrated the plant was of the
required capacity. Held, on appeal, revers-
ing the judgment of CLEMENT, J . (MARTIN ,
J.A. dissenting), that in making a test of
the capacity of the plant allowance must
be made for the initial time required t o
produce the necessary quantity of unbaked
bricks to fill the retort and that the tim e
for the test should then start when both
sections of the plant are working eontinu -
OUSly. TIIE KOuNICK SYSTEM SANDSTONE
BRICK ATACHINERY COMPANY, LIMITED V .
THE B .C. PRESSED BRICK COMPANY, LIM-
ITED .	 191

3.	 Dry dock—Lease of—Covenant t o
insure—Insurance not obtained owing to
method of user—Covenant to return—Loss
of dry dock—Liability.] Under the term s
of lease of a dry dock the lessee agreed to
use it for making concrete caissons or crib s
used in the construction of a breakwater
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and ocean pier ; the lessee also covenanted
to have it insured for the benefit of the
lessor in some company or companies satis-
factory to the lessor for not less than
$75,000 against both marine and fire risk s
and to return it in good condition, less wea r
and tear, at the end of the term . The use
of the dry dock for the making of concret e
cribs was in the nature of an experimen t
and by reason of the method of user no
insurance could be obtained although it s
seaworthiness was demonstrated by weather-
ing a gale while being taken from Seattle to
Esquimalt . After the completion of the
cribs and when lowering the dry dock to
float them off, the dry dock overturned and
became a total wreck. It was held by th e
trial judge that the plaintiff was entitle d
to recover for breach of covenant to insure
and rent to date of the issue of the writ .
Held, on appeal, that the proper construc-
tion to be placed upon the covenant to
insure was that it was a covenant to indem-
nify against loss with the medium of a n
insurance against loss as a security, an d
irrespective of the amount of insurance
agreed upon, the lessee is only liable for
actual loss . Per MCPIIILLIPS, J .A . : Th e
loss of the dry dock is not a loss that coul d
be characterized as a "marine risk," and
there could not be damages for this default,
but action is maintainable for the loss o f
the dry dock on the covenant to re-deliver .
SEATTLE CONSTRUCTION AND DRY DOCI{
COMPANY V . GRANT SMITH & Co. & MC-

DONNELL, LIMITED .	 397

4.	 Sales agency—Breach by principal
—Damages—Period of contract indefinite—
Construction — Reasonable time — Loss of
profits .] The plaintiff a resident of Van-
couver and the defendant, an English manu-
facturing company, entered into an arrange-
ment by correspondence whereby the
plaintiff was to be the sole agent of th e
defendant for the sale of its goods in th e
four Western Canadian Provinces . A lette r
from the defendant setting out proposed
terms of agreement after stating the per-
centage allowed on sales was followed by
the words "this offer to be firm for one
year ." The letter then continued with
advice as to development of sales and
wound up with the words, "we are willing
to give you the agency as long as you like
on a small minimum turnover ." There was
nothing elsewhere in the correspondence
fixing any definite time during which th e
contract was to continue . The plaintiff
accepted the offer and devoted his tim e
and attention in developing the agency and

CONTRACT—Continued .

incurred considerable expenditure in adver-
tising. The defendant Company repudi-
ated the contract about four months later .
In an action for damages it was held by the
trial judge that it was not the intentio n
of the parties to limit the contract to one
year and as no time was stated a reasonable
time should be allowed for the performanc e
of the contract which he fixed at two years ,
allowing the plaintiff the profits he reason -
ably would have made during that period .
Held, on appeal, per MARTIN, GALLIIIER

and EBERTS, JJ .A . that the learned trial
judge had reached a right conclusion an d
the appeal should be dismissed. Per MAC -
DONALD, C .J .A . and MCPHILLIPS, J.A. :
That the plaintiff's damages should b e
reduced to the sum allowed for one year .
W . L . MACDONALD & COMPANY V . CASEIN ,
LIMITED .

	

-

	

- - 204

5.—Written—Action for repayment of
money—Oral evidence required that con-
tract was carried out—Evidence for defence
to vary or contradict—Admissibility.] In
an action for repayment of money due o n
a written contract, the fact that it is neces-
sary for the plaintiff to shew by oral
evidence that the contract had been carrie d
out, does not entitle the defendant to sub-
mit evidence to vary or contradict the con-
tract. ALEXANDER et al . V . LETVINOFF e t
al .	 324

COSTS .

	

-

	

- 382
See PRACTICE. 7 .

2 .	 Appeal—Costs to follow event —
Costs of issues—"Good cause ." - - 560

See PRACTICE. 3 .

3.—Counsel appearing not on record.
- 330

See JUDGMENT .

4.—District Registrar of Titles a party
—Crown Costs Act—Application of . - 504

See PRACTICE . 8.

5 .—Execution — Stay—Jurisdiction—
Set-o ff .	 379

See PRACTICE. 12 .

6.—Payment into Court—Payment is
not pleaded—Leave to amend defence a t
trial .	 90

See TRESPASS .

7.—Plaintiffs successful in action—
Certain questions in controversy decided in
defendant's favour—Costs as to, for defend-
ant—Issue—Event .	 1

See PRACTICE. 4.
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S.—Security for. - -

	

- 386
See PRACTICE. 17.

9.	 Taxation—Party and party—In-
creased counsel fee—Order LXV., r. 27 ,
Subsec . (29) —Registrar's powers . - 149

See PRACTICE. 5.

10.	 Taxation—Railway defendant —
Passes issued to witnesses—Regular fares
not chargeable on taxation .] Where a rail -
way company issues passes to witnesse s
required on the trial of an action, th e
regular fares covered by the passes are no t
chargeable against an unsuccessful party .
PAULSON V. CANADIAN PACIFIC RAILWA Y
COMPANY.	 440

11 .

	

	 Taxation—Witness fees . - 380
See PRACTICE. 6.

COUNTY COURT—Jurisdiction . - 382
See PRACTICE. 7 .

COURT—Inferior—Jurisdiction— Must b e
disclosed on face of proceedings—Prohibi-
tion—Waives—Laches .] On the question of
jurisdiction the rule is that nothing shall b e
intended to be out of the jurisdiction of a
superior Court but that which specially
appears to be so; and nothing shall be
intended to be within the jurisdiction of a n
inferior Court but that which is so expressl y
alleged. Where the want of jurisdiction is
apparent on the face of the proceedings ,
waiver or acquiescence cannot create juris-
diction ; nor can laches operate to defeat
the right of prohibition . In re No WELL
AND CARLSON .	 459

COURTS — Trial — Civil action — Crime
involved—Judgment pending criminal pro-
ceeding .] A civil action where a crime i s
involved may be proceeded with in a cas e
where a criminal prosecution has actuall y
been carried through and decision is unde r
advisement. THE STANDARD BANK OF CAN-
ADA V . SHUEN WAH. - - - - 441

CRIMINAL LAW—Disorderly house—Club
— Gaming — Rake-off—"Gain"— Criminal
Code, Secs . 226 (a) and 229 .] A club (unin-
corporated) having all the paraphernalia of
a club, i.e., a constitution, membership roll ,
an admission fee, monthly dues, rules, a
minute-book and regular officers, with bil-
liard-room, dining-room, kitchen and cook-
ing utensils attached, had on the premises
four fan tan tables, two servants being
employed for each table to preside over th e
game, control the betting and deduct th e
rake-off . Fan tan was the regular nightly

58 3
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pastime of substantially all the members, a s
well as strangers. Although there was a
notice at the outer door of "for members
only," strangers were allowed to enter with -
out payment of a fee or being introduced by
members . Held, that the make up of the
premises as a whole is merely a device to
give it the appearance of a bona fide club
and is a blind made to conceal the real
underlying business—which is to play fan
tan . The premises is therefore a disor-
derly house within the meaning of sectio n
226(a) of the Criminal Code . REx ex rel .
ROBINSON V. LONG KEE et al. - - 78

2.—Indecent assault—Attempt to com-
mit — Evidence, sufficiency of —Criminal
Code, Secs . 72 and 205 .] The accused was
charged with an attempt to commit buggery .
The evidence for the Crown was given by
the boy upon whom the alleged attempt was
made, the boy's father, and two detectives .
The accused had invited the boy to take
rides with him, and owing to his actions the
boy became suspicious of the accused's pur-
pose and told his father, who informed the
police . At the instigation of the police th e
boy made an appointment with the accuse d
and took him to his father's stable. The
two detectives were in the loft. The accuse d
proposed they should commit the offence
charged, and paid the boy fifteen cents.
They both took off their coats an d
accused spread a blanket on the floor ,
telling the boy what to do. Accused
then unbuttoned his trousers and put
his arm around the boy. The detec-
tives then rushed in and, seizing the
accused, found on examination that hi s
physical condition suggested the offence .
Held, that there was evidence of acts which
established an attempt to commit the
offence within the meaning of section 72 of
the Criminal Code. REx v . DELIP SINGH .
	 390

3.—Prohibition — Appeal — Prelimi-
nary objection—Must be raised below—
Arrest and trial without warrant .] I f
objection is not taken before the magis-
trate to a defect in the proceedings, the
point is assumed to have been waived ;
objection is, however, properly taken if
raised as soon as the defendant becomes
aware of the defect, at any time before con-
viction. A prisoner was arrested and tried
without a warrant on a charge laid under
the Prohibition Act . Preliminary objection
was taken on the appeal that the conviction
was therefore illegal . Held, that the objec-
tion must be overruled as the accused was

INDEX .
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before the magistrate who had jurisdictio n
to try the case, and he need not inquire how
the prisoner came there but may proceed to
try it. Reg . v . Slaw (1865), 34 L.J., M.C.
169 ; and Reg. v . Hughes (1879), 4 Q .B .D .
614 followed . Dixon v. Wells (1890), 25
Q .B .D. 249 distinguished .

	

REx ex rel.
ROBINSON V . MARxs. -

	

- - - 73

4.—Stated case—Sufficiency o f—Mens
rea—Criminal Code, Sec. 454 (c) . ] A cas e
reserved for the Court of Appeal must con-
tain all the findings of fact upon which the
judge below based his decision . REx v .
STEERS .

	

-

	

- -

	

334

CROWN COSTS ACT—Application of .
	 504
See PRACTICE . 8 .

CROWN GRANT — Prior lis pendens —
Effect on registration of Crown
Grant .	 523
See REAL PROPERTY .

2. — Settlement Act — Grant from
Dominion to E . & N . Ry . Co.-"Coast-line, "
meaning of—High-water mark—B .C. Stats .
1884, Cap. 14 .] The term "coast-line a s
descriptive of the eastern boundary of the
block of land granted by the Province to th e
Dominion and by the latter granted to the
plaintiff to aid in the construction of the
Esquimalt and Nanaimo Railway, mean s
the detailed coast-line as fixed by high-wate r
mark. [Affirmed by the Judicial Committee
of the Privy Council] . EsQUIMALT AN D
NANAIMO RAILWAY COMPANY V . TREAT. 275

DAMACFS — Contract — Indefinite period.
	 204
See CONTRACT. 4 .

2.—Measure of—Trespass—Removal of
coal—Sinister intention. - - - 315

See MINING LAW .

3.- -Straying cattle poisoned. - 48 7
See NEGLIGENCE. 3 .

DISCOVERY --- Corporation — One office r
examined—Subsequent applicatio n
to examine "agent" — Scope of
term "agent" — Marginal rul e
370c (2) .

	

-

	

-

	

-

	

-

	

38 7
See PRACTICE . 9 .

2 .	 Libel based on paper writing—
Contents—Source of information relative t o
—Discretion .	 345

See PRACTICE . 10 .

EVENT.	 1
See PRACTICE . 4 .

EVIDENCE—Oral, that contract was car-
ried out—Evidence for defence to
vary or contradict required . 324
See CONTRACT. 5 .

2.—Sufficiency of. - - - - 390
See CRIMINAL LAW. 2.

3 .

	

To prove facts in winding-up peti-
tion.	 551

See WINDING-UP . 4 .

EVIDENCE ACT — Written instrument —
Certified copy — "Sufficient evidence" —
Meaning o f—R.S.B.C . 1911, Cap . 78, Sec.
45.] Under section 45 of the Evidence Act ,
in any action where it would be necessary
to produce and prove an original instrumen t
or document which has been registered or
filed in any land registry office or County
Court office, in order to establish such
instrument, or the contents thereof, the
party intending to prove the instrument
may give notice to the opposite party o f
his intention to do so by certified copy, and
in every such ease the copy so certified shall
be sufficient evidence of the instrument and
of its validity and contents, unless the oppo-
site party shall give notice disputing its
validity. The plaintiff gave the first men-
tioned notice of his intention to submit a
certified copy of a mortgage in evidence ,
but no counter-notice was given by the
defendant . Held, that the failure of the
defendant to give such notice did not depriv e
him of questioning the validity of the mort-
gage by reason of the want of authority o f
the agent to sign the instrument, as a cop y
of an original document offered in evidence
under the Act can have no greater effec t
than the original if it were produced .
DINsmoRE V . PHILIP et at. - - - 123

EXECUTION—Security deposited — Stay—
Amount of judgment reduced on appeal —
Leave to appeal to Privy Council—Subse-
quent application to withdraw portion o f
security .] A certified cheque for $90,00 0
was deposited for stay of execution on a
judgment for $85,000 which, on appeal, was
reduced to $44,500 . The plaintiff then
obtained leave to appeal to the Privy Coun-
cil and the defendant subsequently applie d
to the Court of Appeal to withdraw the
$90,000 cheque and substitute therefor a
certified cheque for $50,000 as security for
the judgment so reduced . Held, that th e
application must be refused as it shoul d
have been made at the time of the applica-
tion for leave to appeal . Per MCPIIILLIPS ,
J.A. : Giving leave to appeal to the Privy
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Council constitutes a bar to any further
proceedings in this Court . SEATTLE CON -
STRUCTION AND DRY DOCK COMPANY V .
GRANT SMITH & Co. & MCDONNELL, LIM -

ITED . (No. 2 .)	 414

EXECUTORS AND ADMINISTRATORS-
Administratrix sole beneficiary—
Creditor of estate debtor to admin-
istratrix personally—Set-off—Sol-
vency of estate—R .S .B.C . 1911 ,
Cap. 4, See. 99 .

	

-

	

- -

	

368
See GUARANTEE .

FIXTURES —Safety deposit boxes — Vaul t
constructed as receptacle for boxes—Boxes
resting on floor—Not otherwise attached t o
realty .] The vault in<the Dominion Trust
Company ' s building at Vancouver was con-
structed as a receptacle for safety-deposi t
boxes . Before the completion of the build-
ing a large number of safety-deposit boxes
were installed in the vault . They were
placed in steel sections containing 25 to 30
boxes each weighing about one and one-hal f
tons, and rested on the steel floor of thei r
own weight, not being attached to the realty
in any way. After they were installed a
rubber tiling, half an inch thick, was placed
on the floor and made flush with the base o f
the boxes but not under them . Other fix-
tures were added to the vault, some of
which it would have been necessary to tear
away before the boxes could be removed .
About a year afterwards another set of
boxes was installed in the vault, but the y
rested of their own weight on the top of th e
rubber tiling floor and were not attached i n
any way . Held (GALLIHER, J .A . dissent-
ing), that the boxes installed during the
construction of the building were part of
the realty which passed to the mortgagee
under foreclosure proceedings . Held, fur-
ther (McPHILLIPS, J .A . dissenting), that
the boxes installed a year later were chat-
tels, and removable by the mortgagor .
Judgment of GREGORY, J. affirmed . DOMIN-
ION TRUST COMPANY V . MUTUAL LIF E
ASSURANCE COMPANY OF CANADA . - 237

FORECLOSURE.

	

-

	

- 566
See MORTGAGE . 3 .

FRAUD—Promissory note transferred unde r
agreement — Recovered by payo r
from transferee for less than fac e
value—Payor's knowledge of tran-
saction - Transferor's right to
recover .	 25 7
See AGREEMENT .

58 5

GAMING—Rake-off . - -

	

- 78
See CRIMINAL LAW .

GUARANTEE—Assignment of—Debt over-
due at time of assignment—Notice—Laws
Declaratory Act, R .S .B .C. 1911, Cap . 153 ,
Sec. 2, Subsec . (25) . Executors and admin-
istrators—Administratrix sole beneficiary —
Creditor of estate debtor to administratrix
personally—Set-off — Solvency of estate—
R.S .B.C. 1911, Cap . 4, Sec . 99.] In the ease
of an assignment of the rights under a guar-
antee to pay another's debt in the event of
the primary debtor not paying the debt
within a specified time, if the assignment i s
made after the debt is overdue, it is not
necessary to notify the primary debtor of
the assignment in order that the assigne e
may sue the guarantor as the guarantor ha s
become a "debtor" within the meaning of
section 2(25) of the Laws Declaratory Act .
The plaintiff who held an assignment of a
debt from J. and of the rights under a guar-
antee by the defendant for the payment
thereof, was administratrix of the estate o f
D . (her deceased husband) . The defendant
claimed the right of set-off against the
plaintiff the sum due upon a covenant in a
mortgage given by D. which had been
assigned by the mortgagee to J . If solvent
the plaintiff became the sole beneficiary o f
the estate after the payment of debts . At
the time administration was granted there
appeared to be a large surplus but fou r
years later the solvency of the estate was
questionable . No declaration as to the sol-
vency of the estate was filed under sectio n
99 of the Administration Act. Held, that
the plaintiff, while a party to the action i n
her personal capacity is an appointee of th e
Court and there should be judgment direct-
ing her to file and pass her accounts a s
administratrix with the registrar withi n
two months shewing outstanding liabilities
and estimated value of the estate . She i s
entitled to judgment for the amount of he r
claim but all proceedings under the judg-
ment are stayed pending the taking of an d
reporting upon the administration account s
and subsequent order as to set-off or other-
wise . DONALD V . JUKES. - - - 368

INJUNCTION .	 347
See WAR RELIEF ACT . 3 .

2.— Police-court proceedings — Infrac-
tion of city by-law—Motor vehicles—Legis-
lation allowing city to prohibit, use of—
Application to stay pending determinatio n
of validity of Act—B .C. Sta.ts. 1918, Cap .
104, Sec . 7 .] Before an injunction will be
granted to restrain police-court proceedings
for infraction of a city by-law until the
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validity of the legislation upon which it i s
founded, and the municipal enactment is
first finally determined, it is necessary that
the Court should be satisfied that there is a
serious question to be tried at the hearing
and that on the facts before it there is a
probability that the plaintiffs are entitled
to relief . Public bodies invested wit h
statutory powers must take care to keep
within the limits of the authority com-
mitted to them, and in carrying out thei r
powers must act in good faith and reason-
ably and with some regard to the interest
of those who may suffer for the good of the
community. BLUE FUNNEL MOTOR LINE ,
LIMITED, et al. V . CITY OF VANCOUVER et al .

142

3. — Street railway — Agreemen t
between city and railway to increase fare—
By-law to sanction same passed—Refusal o f
mayor to sign by-law—Effect of-B .C. Stats .
1896, Cap . 55, Sec . 39 ; 1900, Cap. 54, Sec .
125 (15) ; 1912, Cap. 59, Sec. 5 .] During
a strike of the Street Railway Company's
employees the City of Vancouver and th e
Railway Company entered into an agree-
ment whereby the City agreed to pass a
by-law allowing the Company to charge a
six-cent fare on its street-car service . The
City Council then passed the by-law and al l
the formalities surrounding the same wer e
duly complied with, with the exception o f
the mayor's signature to the by-law. The
Company then settled the strike and com-
menced operating, charging a six-cent fare .
Six weeks later the Council at a meeting
purported to amend the by-law by providing
that before its passage it should receive th e
assent of the electors . The by-law wa s
submitted to the electors and on its bein g
defeated no further action was taken b y
the Council . In an action by the City t o
restrain the Company from charging a six -
cent fare :—Held, that upon the by-law duly
passed to confirm the agreement, being acte d
upon in good faith by a party to the agree-
ment, the Council could not of its own
motion nullify its deliberative act a month
after its passage, and the action should be
dismissed. Held, further, that the mayor
has no discretion but owes a public duty
which should be y performed by his signing
both the by-law and the agreement, thereby
rendering them fully effective . The City
Council has power under section 39 of th e
Consolidated Railway Company's Act, 1896,
to enter into an agreement with the Street
Railway increasing the amount of fares to
be paid by passengers and may pass a
by-law authorizing the same without sub-
mitting the by-law to the electors . The

INJUNCTION—Continued.

power of the Council under section 39 to
make or vary an agreement as to fares i s
not affected by subsection (15) of sectio n
125 of the Vancouver Incorporation Act ,
1900, as amended by B.C . Stats . 1912, Cap.
59, Sec . 5 . CITY OF VANCOUVER V . BRITIS H
COLUMBIA ELECTRIC RAILWAY COMPANY ,
LIMITED .	 162

INSURANCE, ACCIDENT —Covering sea
voyage—Premium—Action by agent for—
Policy written after insured sailed —
Liability .] The defendant applied to a n
agent at Vancouver for an accident-insur-
ance policy to cover trip commencing th e
2nd of June from Montreal to England an d
return, the policy to be delivered to him i n
Montreal before sailing . The policy wa s
issued by the agent's principals in Montrea l
on the 4th of June, but was ante-dated the
2nd of June and sent to the plaintiff's offic e
at Victoria, B .C . An action by the agen t
to recover the premium was dismissed.
Held, on appeal (MACDONALD, C.J.A. dis -
senting), that as the applicant's terms ha d
not been observed in that the policy was no t
issued until after he had sailed, the defend -
and was not liable . D. E . BROWN'S TRAVEL
BUREAU V . TAYLOR .	 82

I N S U R A N C E, MARINE—Application —
"Promissory representation" — Effect on
policy.] While the plaintiff's agent was
negotiating with the defendant's agent for
insuring steel rails and fittings to be taken
on a scow in tow of a tug belonging to inde-
pendent parties, the insurance agent aske d
whether the scow was to be towed singly or
in tandem with other scows, intimating that
in the latter case the insurance would be
higher . The plaintiff's agent then tele-
phoned the master of the tug who informe d
him the scow was to be towed singly. He
then advised the insurance agent that the
scow was to be towed singly and arranged
for insurance at the rate allowed for singl e
towage . The scow was towed in tandem
with two other scows and was lost . Held ,
affirming the decision of CLEMENT, J . (MAR-
TIN, J.A. dissenting), that the policy never
attached and the plaintiff could not recover .
Per MACDONALD, C .J.A . : The interview ,
after the plaintiff's agent telephoned, was
not merely an expression or expectation o f
belief but amounted to a representation
known in marine insurance law as a "pro-
missory representation" which though by
word of mouth only, afforded an answer t o
the plaintiff's claim .

	

BROOKS-SCANLON-
O 'BRIEN COMPANY LIMITED V. BOSTON
INSURANCE COMPANY. - - - - 490
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See PRACTICE. 4.

JUDGE—Persona designata.

	

- 465
See MUNICIPAL LAw. 2.

JUDGMENT -- Motion to vary minutes —
Counsel appearing not on record—Partie s
interested—Costs .] Upon an interested
party appearing when not a party to the
appeal, he must apply for and obtain a
status on the record in order to recover
costs if successful (McPHILLIPS, J .A . dis-
senting) . In re DOMINION TRUST COM-
PANY, LIMITED, BOYCE AND MACPHERSON.
(No.2.)	 330

2.— Registration in Land Registr y
office.	 22

See LAND REGISTRY ACT.

	

o

JURISDICTION. - - -

	

- 382
See PRACTICE. 7 .

2.—Local Judge of Supreme Court .
	 353
See STATUTE .

3 .—Local judge of Supreme Court—
Order dispensing with restrictions of War
Relief Act .	 347

See WAR RELIEF ACT . 3.

4.

	

Must be disclosed on face of pro -
ceedings .

	

	 459
See COURT.

JURY—Directions to. - -

	

30
See NEGLIGENCE. 2.

LACHES-Prohibition. - - - 459
See COURT .

LANDLORD AND TENANT — Lease —
Improvements by lessee — Provision fo r
renewal—Terms to be mutually agreed upo n
—Refund by lessor in case of non-renewal . ]
A clause in a five-year lease gave the lesse e
a right of renewal for a further period o f
five years "upon such terms as may be
mutually agreed upon." There was a fur-
ther provision that in the event of the
renewal not being granted the lessor shoul d
pay the lessee the cost of alterations and
additions made on the premises by the
lessee . The lessee upon going into possession
made extensive alterations and additions .
Upon the expiration of the term the partie s
failed to agree upon terms of renewal . In
an action by the lessee to recover the cos t
of the alterations and additions he had
made, it was held by the trial judge that
as the failure to come to terms of renewal
was, on the evidence, due to the unreason-
able demands of the lessor the plaintiff
should recover. Held, on appeal, per MAC -

58 7
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DONALD, C .J .A . and EBERTS, J.A . (MCPHIL-
LIPs, J.A. dissenting), that the appea l
should be dismissed, the failure to renew
being due to the unreasonableness of th e
lessor. Per MARTIN, J.A . : That irrespec-
tive of the element of reasonableness, the
renewal not having been made, the lessor i s
liable . A proviso in the lease that "al l
improvements, alterations and fixtures con-
structed or made in and upon the sai d
premises shall become the absolute property
of the lessor" does not include the tenant' s
trade fixtures. P. BURNS & COMPANY, LTD.
V . GODSON.	 46

LAND REGISTRY ACT — Judgment —
Registration in Land Registry Office—Mort-
gage—Executed prior to judgment but regis-
tered after registration of judgment —
Priority—R .S.B .C. 1911, Cap. 127, Sec. 78—
R .S .B .C. 1911, Cap . 79, Sec. 27 .] Where a
judgment is registered in the land registry
office after the execution of a mortgage by
the judgment debtor but before its registra-
tion, the judgment takes priority by virtue
of section 73 of the Land Registry Act (MC -
PHILLIPS, J.A . dissenting) . Decision of
CLEMENT, J . affirmed. THE BANK O F
HAMILTON V. HARTERY et al. - - 22

LANDS — Grant from Dominion—Portions
thereof excluded—Subsequent lease of coa l
rights—Action for trespass against lessee—
Onus of proof as to portions excluded fro m
grant—Attorney-General a party—B .C .
Stats . 1884, Cap. 14—R .S.B .C. 1911, Cap.
159 .] The plaintiff held a grant from the
Crown through the Parliament of Canada
for a tract of land including minerals fro m
which was excluded certain portions thereof
that had previously been alienated by the
Crown. The defendant held a subsequent
lease from the Crown through the Provin-
cial Government of a portion of the sam e
lands, claiming that the lands so lease d
were a portion of what had previously bee n
alienated and were not included in th e
plaintiff's grant. In an action for trespas s
the trial judge held in favour of th e
plaintiff . Held, on appeal, that the question
of whether the land in dispute passed under
the grant to the plaintiff was one of fact,
and the onus of proof that it fell within the
portion previously alienated lies on the
defendants, and they having failed in thi s
the appeal should be dismissed . Held, fur-
ther, that the Attorney-General was not a
necessary party to the action. Per MC -
PHILLIPS, J .A . : Even if the onus were on
the plaintiff it has been fully discharged.
ESQUIMALT AND NANAIMO RAILWAY COM-
PANY V . MCLELLAN AND WENBORN. - 104
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LEASE—Monthly rent—Agent—Reductio n
of rent by, owing to financial depression—
Subject to lessor raising rent on condition s
improving—Agent later increases rent t o
amount in lease—Power .] The plaintiff ,
who lived in England, gave a fifteen-yea r
lease of a property in Victoria to th e
defendant at a monthly rental of $500 a
month . After two years the plaintiff' s
agents, acting under power of attorney ,
reduced the rent owing to financial depres-
sion, to $100 a month, accepting the same a s
payment in full of all rent under the lease
for the particular month in which it wa s
paid but reserving to the plaintiff the righ t
as soon as conditions improved to demand a
higher rent not exceeding the amoun t
reserved in the lease . After accepting $10 0
a month for nine months the agents gave
the defendant notice that the plaintiff would
thereafter expect payment of rent in full in
accordance with the terms of the lease.
Upon two months' rent not being paid
plaintiff sued and obtained judgment for th e
rent in full and for possession of the prop-
erty. Held, on appeal, that the arrange-
ment between the plaintiff's agent and th e
defendant was a gratuitous one which coul d
be terminated by the agent and did not
require an adjudication by the plaintiff per-
sonally as to whether conditions had
improved or otherwise . BELL v. QUAGLI-
OTTI .	 482

LIS PENDENS—Prior to Crown grant . 523
See REAL PROPERTY .

MALICIOUS PROSECUTION—Reasonabl e
and probable cause—Malice — Acting o n
solicitor's advice—Prosecution to establis h
civil rights.] In an action for malicious
prosecution if the defendant raises the
defence that he consulted a solicitor befor e
instituting criminal proceedings it must be
shewn that he took reasonable care t o
inform himself of the true state of the case .
To improperly utilize the criminal procedur e
to establish a civil right constitutes malice
in an action for malicious prosecution .
InnoTSOx V . BERK EY. - - - - 156

MANDAMUS—Compelling Court to re-hear.
	 477
See MUNICIPAL LAW .

MARINE INSURANCE .
See under INSURANCE, MARINE .

MINING LAW — Coal—Trespass—Remova l
of coal — Sinister intention—Measure o f
damages .] Where a company in workin g
its mine enters upon and works the coal o n
adjoining property without the consent o r
knowledge of the owners, and takes it for

MINING LAW—Continued .

the purpose of sale, the proper estimate o f
damages is the value of the coal without
deducting any of the necessary expenses of
working and taking it out. WELLINGTO N
COLLIERY COMPANY, LIMITED AND ESQUI-
MALT & NANAIMO RAILWAY COMPANY V .
PACIFIC COAST COAL MINES, LIMITED . 315

2.—Coal and Petroleum Act—Licences
—Minister of lands—Right to refuse licence
—Former holder's right to revive lapsed
licences—B .C. Stats . 1915, Cap . 48—R .S.B .C.
1911, Cap . 159 .] The petitioners applied t o
the minister of lands for licences under th e
Coal and Petroleum Act to prospect for coal
and petroleum over an area upon which
others had previously held licences. The
petitioners had fulfilled the statutory
requirements to entitle them to licence s
after the former licences had expired an d
before the holders thereof attempted to
revive the same under chapter 48 of the
British Columbia Statutes, 1915, being an
Act to enable the Lieutenant-Governor in
Council to grant relief from penalties an d
forfeitures in relation to moneys payable to
the Crown. The minister refused the
licences on the ground that the Lieutenant -
Governor in Council had under said Act
purported to revive or was bound by law to
revive the lapsed licences . Held, on appeal,
that the petitioners having fulfilled th e
statutory requirements after the forme r
licences had lapsed and before the attempt
was made to revive them they had a lega l
right to obtain their licences . Held, fur-
ther, that chapter 48 of the British Colum-
bia Statutes, 1915, does not confer an y
power on the Lieutenant-Governor in Coun-
cil to revive lapsed licences in face of th e
petitioner's legal rights . Woodbury Mines
v. Poyntz 0903) . 10 B.C . 181 followed .
The minister of lands has no discretionary
powers in the performance of his functions
under the Coal and Petroleum Act ; he act s
as a mandatory of the statute. In re COAL
AND PETROLEUM ACT AND ,JOII\ ,ON et at. 19

MORTGAGE —Default p)iacimil an d
interest—War Relief A ct—A n pl ], a t i o s for
possession—B.C. Stats. 1916, Cap. 74, Sec .
9 ; 1917, Cap . 74, Sec. 7.] On an applica -
tion. under section 9 of the War Relief Ac t
(B .C. Stats. 1916, Cap . 74) as amended in
1917, by a mortgagee to enter into posses-
sion in default of payment of rentable value,
the Court is to have regard, not to th e
ability of the mortgagor to pay, but whethe r
there exists a sufficient equity in the mort-
gagor to make it reasonably certain that th e
mortgagee will ultimately recover. In
deciding the rentable value of a property the
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MORTGAGE—Continued .

Court has no discretion to fix an arbitrary
rent, but must on evidence adduced decide
what is the rentable value as fixed by the
market at the time the application is made.
In re WAR RELIEF ACT AND In re LoT 18 ,
SUBDIVISION F, BLOCS 174. - - 255

	

2.	 Executed prior to judgment bu t
registered after registration of judgment
Priority.	 22

See LAND REGISTRY ACT.

3.—Foreclosure—Mechanics' liens —
Covenant in mortgage allowing payment o f
— Second mortgage—Priority not estab-
lished—R .S .B .C. 1911, Cap. 127, Sec . 73 ;
Cap . 154, Sec. 9.] In a foreclosure action ,
the plaintiff added to the mortgage debt the
amount of four mechanics' liens paid off
under a clause in the mortgage entitling the
mortgagees to pay "liens, taxes, rates," etc . ,
affecting the mortgaged lands and add the
amounts so paid to the mortgage debt. One
of the liens was filed 'prior to the registra-
tion of the plaintiff's mortgage, but the
remaining three were filed subsequently to
the registration of a second mortgage held
by the defendant. Held, that such claus e
must be confined to the payment of lien s
which affected the plaintiff's interest in th e
property, and did not entitle them, as
against subsequent mortgagees, to add to
the mortgage debt amounts used to pay off
mechanics ' liens subsequent in date to th e
registration of the defendant's mortgage,
and as to which there was no adjudicatio n
establishing priority through increase in
value of the premises under section 9 of th e

' Mechanics' Lien Act . THE GREAT WES T
PERMANENT LOAN COMPANY V . TH E
NATIONAL MORTGAGE COMPANY, LIMITED.

	 566

MUNICIPAL LAW--Assessment—Court o f
Revision—Mandamus—Compelling Court t o
re-hear—Remedy by appeal—B.C, Stats.
1914, Cap . 52 .] On motion by a ratepayer
for a writ of mandamus to compel a Court
of Revision to hear an assessment appeal, i f
it appears that the Court of Revision did
hear and adjudicate upon the complaint ,
the Court cannot review its proceedings by
way of inquiry into the correctness of it s
conclusions. A mandamus to a Court o f
Revision will only lie, if at all, when it i s
made to appear that said Court has not
heard and determined the complaint . FLET-
CHER et at . v . WADE

	

- - - - 477

2. By-law—Application to quash -
-Judge — Persona designata — B .C. Stats .
1900, Cap . 54, Sec. 127 .] Section 127 of

58 9

MUNICIPAL LAW—Continued.

the Vancouver Incorporation Act provide s
that "In case a ratepayer or any person
interested in a by-law, or order or resolu-
tion of the Council applies to any judge o f
the Supreme Court . . . the judge afte r
at least ten days' service on the corporatio n
of a rule to shew cause in this behalf, ma y
quash the by-law, order or resolution," etc .
Held (MARTIN, J .A. dissenting), that the
term "judge" in the statute is person a
designata and only the judge who issue d
the rule nisi can hear the application on it s
return . CHANDLER V . TIIE CITY OF VAN-
COUVER . 	 465

NEGLIGENCE —Collision—Street-car and
automobile—Both parties responsible fo r
accident—Ultimate negligence.] In an
action for damages for personal injuries an d
the wreck of an automobile the plaintiff
cannot recover where the accident was du e
to the negligence of both the plaintiff and
the defendant and the defendant could hot
by the exercise of reasonable care after he
became aware of the danger have avoided
the accident (EBERTS, J.A. dissenting) .
FRASER V . BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED. - - 536

2.—Collision—Train and mortor-car—
Ultimate negligence—Direction to jury .] In
an action for damages to a motor-car owing
to a collision with a train of the defendant
Company through the alleged negligence o f
its servants, the jury in answer to ques-
tions, found the defendant negligent owing
to delay in the application of brakes, and
that the driver of the motor-ear was negli-
gent in not keeping a proper look out .
They also found that after the employees of
the defendant became aware that the motor -
car was in danger they could have avoide d
the accident by the exercise of reasonabl e
care, and awarded the plaintiff damages.
The driver of the motor-ear admitted in
evidence that she saw the train when from
30 to 35 yards from the track and that she
could have stopped the motor in from 20 to
25 yards . Held, on appeal, that the jury
should have been asked whether the driver
of the motor-ear, after she saw the train
coming, could by the exercise of reasonable
care and skill have avoided the accident ,
and that such question not having been sub-
mitted there should be a new trial. GAvI N
V . THE KETTLE VALLEY RAILWAY COMPANY.

30

3.—Damages—Loading and unloading
material of poisonous nature on unguarded
track—Straying cattle poisoned—Liability
—Parties—Amendment—Must be made at
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NEGLIGENCE—Continued.

trial—R .S .C . 1906, Cap . 37, Sec . 294; Can.
Stats . 1910, Cap . 50, Sec . 8 .] The defendan t
Company in the course of its business loade d
lead ore on cars of a railway company an d
at other times unloaded oats from cars at
the same spot, the right of way not bein g
enclosed . In the course of these operation s
particles of lead ore were allowed to drop
on the right of way and a certain amount of
oats fell in the unloading. The plaintiff' s
cows which were allowed to run at large,
strayed on the right of way, and eatin g
the oats mixed with the lead ore . died
from Iead poisoning . The defendant Com-
pany was held liable in an action for dam -
ages for negligence . Held, on appeal, that
the evidence did not disclose any duty o n
the defendant's part towards the plaintiff
and the appeal should be allowed . Per
MACDONALD, C .J .A . : If a mistake is made
as to the parties in an action, the prope r
amendment should be made at the trial . A
judge cannot constitute an amendment by
mere undertakings of counsel . DAWSON V .

TIIE PARADISE MINE AND TIIE CANADIAN
PACIFIC RAILWAY COMPANY. - - 487

4. — Municipal corporation — Draw-
bridge—Duties in respect to — Drownin g
through open draw — Liability — R .S .B .C.
1911, Cap . 82.] In an action for damage s
under the Families Compensation Act agains t
two adjoining municipalities (divided by th e
centre line of the Fraser River) owing t o
the death of a passenger in a jitney which
fell from a bridge over the Fraser River
when the draw was open, the jury foun d
that the two corporations and the jitney
driver were equally liable . No action was
brought against the jitney driver and i t
appeared that the bridge was built by the
Government, one of the municipalities pay-
ing for a portion of the cost and taking over
its control and maintenance upon its com-
pletion . The protection afforded vehicle s
was a light in the middle of the drawbridge
that appeared red along the bridge when
the draw was open, also light iron gates on
the bridge at each side, 20 feet from th e
draw, these gates being closed when the
draw was open . The jitney broke through
the iron gate and went over the end into
the river. The trial judge gave judgment
against the municipality in control of the
bridge but dismissed it as against the other .
Held, on appeal, per MACDONALD, C .J .A . ,

and MARTIN, J .A ., that no negligence had
been proven against the municipality and
the appeal should be allowed . Per Me-
PHILLIPS and ERERTS, JJ .A. : That the
appeal should be dismissed . The Court
being equally divided, the appeal was dis-

NEGLIGENCE—Continued.

missed. EVANS et at. V. CORPORATION OF
THE DISTRICT OF SOUTH VANCOUVER, AN D

THE CORPORATION OF THE TOWNSHIP OF
RICHMOND.	 60

5.--Office building — srai, —Obli
gation as to lighting a~vd railrzgs on
stairs — Member of club renting room s
in building—Injury through falling —
Application of city by-law requiring light-
ing — B .C. Stats . 1886, Cap. 32, Sec .
142 (54) .] . The plaintiff, a member of
a club renting rooms on the fourth floor of
an office building owned by the defendants,
left the rooms at about 8 .30 in the evening .
As the elevator was not running he walked
down the stairway. On the fourth floor
there was a corridor in front and to th e
left of the elevator-shaft, the stairs startin g
down at the back and continuing down o n
the right side of the shaft . The third storey
was the same as the fourth, but owing to
the greater height above the ground floor ,
the stairs started from the left of the shaft
at the second floor . The corridors wer e
lighted on the third and fourth storeys bu t
not on the second . As the plaintiff went
down, thinking the stairway started from
the second storey at the same place as th e
others, he stepped into space at the left o f
the shaft and, falling on the stone stairway ,
was injured . The learned trial judge non-
suited the plaintiff. Held, on appeal, Mc-
PHILLIPS, J .A . dissenting, that there was n o
duty towards the plaintiff imposed upon the
defendant to light the staircase and the
appeal should be dismissed . Huggett V .
Miffs (1908), 2 I .B . 278 followed. A city
by-law provides that "The owner of any
theatre . . . office building or any public
building requiring fire-escapes, shall provid e
the same with indicating lights at all fire -
escapes and shall at all times adequately
light all lobbies, halls and corridors ." Held ,
MCPHILLIPS, J.A. dissenting, that the by -
law was intended to provide protection t o
tenants and occupants of such buildings in
case of fire, but could not be invoked in an
action for personal injuries resulting from
falling down an unlighted stairway . Mc-
KINLAY V . THE MUTUAL LIFE ASSURANCE
COMPANY OF CANADA. -

	

- 5

NOVATION—Evidence of . - - - 18 1
See SALE OF LAND .

"PERSONA DESIGNATA"—Local judge of
Supreme Court .

	

- - 353

See STATUTE .

PLEADINGS — Counterclaim—Amendment .
	 548

See SOLA: OF GOODS .
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POUNDAGE—Writ of possession.

	

102
See PRACTICE. I3 .

PRACTICE—Appeal—Failure to enter in
time — Application to set down—Specia l
circumstances .] On giving notice of appeal ,
an appeal book was left with respondents '
solicitor for approval when appellant wa s
advised the book would be approved upon
security for costs being put up. Nothing
further was done for four weeks, when
appellant on the fourth day prior to the
last day for setting the case down, called
for the appeal book. The book had been
mislaid in respondents' office but appellant
was reminded that security for costs had
not been put up . Appellant then perfected
the security and submitted another copy of
the appeal book which was approved an d
returned to the appellant who, on the fol-
lowing day (the day prior to the last da y
for entry), applied to the registrar at
Vancouver for entry of the appeal, but wa s
advised the books had to be approved b y
the registrar at Nanaimo . They wer e
immediately sent to Nanaimo for approval
but arrived back in Vancouver three day s
late . Application was then made to set th e
case down for hearing . Held (MACDONALD,

C .J .A. dissenting), that as the parties wer e
at arm's length, the failure of the appellan t
to send the books to Nanaimo in time fo r
their return and entry was no excuse fo r
failure to comply with the statute and th e
application should be refused . BoucH AN D
BonCH V. RATH.	 320

2.	 Contract — Arbitration clause —
Repudiation—Action for specific perform-
ance—Application to stay proceedings . ]
A contract for the purchase of certain tim-
ber contained an arbitration clause that
any dispute as to the interpretation of the
contract should be settled by arbitration .
The purchaser, after inspecting the timber ,
repudiated the whole contract . Upon the
vendor bringing action for specific perform-
once, the defendant moved for a stay of pro-
ceedings on the ground that they should
proceed under the arbitration clause . Held ,
that as the defence goes to the root of th e
contract, the arbitration clause does not
apply, and the application should be dis -
missed .

	

MCINTOSH V . LAYFIELD et al .

3.—Costs — Appeal—Costs to follow
event—Costs of issues — "Good cause" —
B.C. Stats . 1913, Cap. 13, See. 5 .] Th e
party who upon the whole succeeds on an
appeal is entitled to the general costs, but
where there are separate and distinct issues

PRACTICE—Continued.

involved, the word "event" should be read
distributively, and the party who upon the
whole has been unsuccessful is entitled t o
the costs of the issues upon which he has
been successful . SEATTLE CONSTRUCTIO N
AND DRY DOCK CO . V . GRANT SMITH & CO .
AND MCDONNELL, LIMITED . (No . 3 .) 560

	

4 .	 Costs — Plaintiffs successful in
action — Certain questions in controvers y
decided in defendant's favour—Costs as to,
for defendant — Issue — Event .] A judg-
ment allowed the plaintiffs the costs of th e
action "except so much thereof as relate s
to the questions in controversy which wer e
decided in favour of the defendant," and
the defendant was to recover from th e
plaintiffs "its costs of so much of th e
action as relates to said questions." The
action was for compensation because of a
railway company improperly encroachin g
upon the foreshore in front of the plaintiffs '
land, and for taking a portion of the
plaintiffs' land for railway purposes. The
plaintiffs succeeded as to the foreshore bu t
failed to shew that any of their lands ha d
been taken . The Company contended tha t
under its Act of incorporation the plaintiff s
were not entitled to compensation in respec t
of foreshore rights if the Act were complie d
with in the construction of the railway .
The trial judge held the defendant had con-
structed the railway in accordance with the
Act, but that the Act did not deprive th e
plaintiffs of the right of compensation . The
taxing officer allowed the defendant th e
costs of witnesses brought to prove tha t
they had complied with the Act . Held, o n
review, that the defendant having failed
upon the question as to the foreshore, i t
was not entitled to the costs relating to that
issue . NELSON V . PACIFIC GREAT EASTERN
RAILWAY COMPANY. THE ORDER OF THE
OBLATES OF MARY IMMACULATE V . PACIFIC
GREAT EASTERN RAILWAY COMPANY. - 1

5.—Costs—Taxation—Party and part y
—Increased counsel fee—Order LXV ., r. 27,
Subsec . (29)—Registrar's powers .] On a
taxation as between party and party there
is no discretion in the registrar under
Order LXV., r . 27, Subsec. (29) of the
Supreme Court Rules to allow an increase d
counsel fee above the tariff without a fia t
of a judge to that effect . SHELLY BROS .
LIMITED V. CALLOPY et al. - - - 149

	

6.	 Costs—Taxation—Witness fees—
Witnesses present but not called—Rule
1002(29) .] The Court will not review th e
allowance of a witness's expenses on the
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ground that they were incurred through
over-caution or mistake under marginal
rule 1002(29) if on proper consideration
they have been allowed by the taxing officer .
Oliver v . Robins (1894), 64 L .J., Ch . 20 3
followed. ENDERSDY V . THE CONSOLIDATE D
MINING & SMELTING CO. OF CANADA ,

LIMITED .	 380

	

7 .	 County Court—Jurisdiction—Ques -
tion first raised on appeal—Power to trans-
fer to Supreme Court — Costs — R .S.B .C .
1911, Cap . 53, Sees . 40 (2), (10), and 72—
County Court Rules, Order 1 C ., r . 13] . In
the case of an appeal from the County
Court, if it appears there was no jurisdic-
tion in the Court below to hear the ease
and that it should have been transferred
to the Supreme Court under Order IV ., r .
13, of the County Court Rules, the Court o f
Appeal will not dismiss the appeal, but wil l
make the order that should have been mad e
below. As the appellant did not raise th e
question of jurisdiction in the Court below ,
no order was made as to the costs of th e
appeal. GIANNINI V . COOPER. - - 382

S .—Court of Appeal—Costs—Distric t
Registrar of Titles a party—Appellant—
Crown Costs Act—Application of—R .S .B .C.
1911, Cap. 61 — B.C. Stats . 1914, Cap .
43, Secs . 63 and 65 .] A district regis-
trar of titles is an officer of the Crown
within the meaning of the Crown Cost s
Act, and the Court is prohibited from
making any order or direction as to
costs for or against him . This rule applie s
to cases where by statute the costs are
to follow the event also on the dismissa l
of an appeal taken by him to the Court o f
Appeal . In re Gardiner and District Regis ,
trar of Titles (1914), 19 B .C. 243 followed.
In re LAND REGISTRY ACT AND SCOTTISH
TEMPERANCE LIFE ASSURANCE COMPANY.

- 504

	

9 .	 Discovery — Corporation — On e
officer examined—Subsequent application to
examine "agent"—Scope of term "agent"
Marginal rule 370c(2) .] An agent of a
company is included in the words "office r
or servant" in marginal rule 370e(2), an d
may, on application, be examined for dis-
covery . YAMASHITA V . HUDSON BAY INSUR-

ANCE Co .	 387

10.Discovery—Libel based on paper
writing—Contents—Source of informatio n
relative to—Discretion .] In an action for
libel the plaintiff sought to compel th e
defendant to disclose, on discovery, the

PRACTICE—Continued .

source of his information relative to the
contents of the paper writing complained
of :—held, that if there are grounds for the
suggestion that the questions are not pu t
bona fide for the purpose of the pendin g
action but for use in an action brought by
the plaintiff against another, to compel an
answer would be oppressive and illegitimate
and the application should be refused .
DE SCFIELKING V . CROMIE. - - - 345

	

11.	 Foreclosure action—No proceed -
ing for one y a r—. a pplication to consolidat e
actions—"Pro , 7iuu,"—Rule 973.] On an
application to consolidate two actions wher e
it appears that no proceeding has bee n
taken in the first action for one year, th e
notice required under marginal rule 97 3
must be given . BUSCOMRE SECURITIES COM-
PANY, LIMITED V . HORI WINDEBANK AND
QUATSINO TRADING COMPANY, LIMITED .

12.Judgment of Supreme Court—
Costs-Execution—Stay—Jurisdiction—Set-
off.] The plaintiff's action for rescission
of an agreement for the sale of land and
damages for deceit was dismissed on th e
trial and in the Court of Appeal . The
Supreme Court of Canada allowed th e
appeal as to damages and ordered a refer-
ence as to the amount to the Master in
British Columbia, and that there be a set-off
between the said damages as found by th e
Master and the moneys payable on th e
agreement for sale . It was further ordered
that the defendants pay the costs of the
appeal and of the two Courts below . On
application for stay of execution pending
the reference : Held, that as the plaintiff
is entitled to her costs unconditionally
under the judgment, the application for
stay must be refused . BARRON V . KELLY

et al.	 379

13.—Motion—Notice—Short leave for
service—Indorsement on natter—Particulars
required—Marginal rules 704 and 734. ]
When the time for return of a motion afte r
service is curtailed by special leave, an
indorsement on the notice must contain bot h
the date upon which leave is given and upon
which the motion is made returnable. BLUE

FUNNEL MOTOR LINE COMPANY et at. v.
CITY OF VANCOUVER AND BRITISH COLUMBI A
ELECTRIC RAILWAY COMPANY, LIMITED .

(No. 2) .	 388

	

14 .	 Motion for judgment—Court
motion.—Wording of motion—Rule 559,
Form 18, Appendix B .] Motion for judg-
ment must be by way of notice of motion to
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the Court in the form set out in the Appen-
dix to the Supreme Court Rules . BARKER V.

	

JUNG .	 352

	

15 .	 No proceedings for one year—
Notice to proceed—Must be served on other
party—Marginal rules 973 and 1015 .] O n
an application to consolidate two actions in
the first of which no proceeding was taken
for one year, the defendant having entered
an appearance to the second action but not
to the first, it must be shewn that the
notice to proceed under marginal rule 97 3
was not only filed but served on the oppo-
site party . BUSCOMBE SECURITIES COM-
PANY, LIMITED V . HORI WINDEBANK AND
QUATSINO TRADING COMPANY, LIMITED .

	

(No . 2

	

) .	 486

	

16 .	 Petition for registration—Appeal
—Notice of settling appeal book—"Parties
interested"—R.S.B.C. 1911, Cap . 127, Sec.
114—B.C. Stats. 1914, Cap . 43, Sec . 65 . ]
Any interested party, who has been serve d
with a petition to a judge in Chamber s
under section 114 of the Land Registry Act ,
is, on appeal from the decision given on th e
hearing, entitled to notice of, and to appea r
upon the settlement of the appeal boo k
before the registrar . All material befor e
the judge below should be included in the
appeal book. In re LAND REGISTRY ACT
AND GRANBY CONSOLIDATED MINING, SMELT -
ING & POWER COMPANY LIMITED AND TH E
REGISTRAR-GENERAL OF TITLES. - 297

	

17.	 Security for costs—Foreigner—
Action by—Temporary residence—Rule
981a .] When the Court is satisfied that a
plaintiff, who is a temporary resident, wil l
be present at the trial, an application for
security for costs under marginal rule 981 a
will be refused. Miehiels v. The Empire
Palace Limited (1892), 66r~ L.T. 132 fol-
lowed. DE SCILELKING V. ZURBRICK . 386

	

18 .	 Sheriff—Poundage on writ o f
possession —Writ of execution—Rules,
Appendix M, Schedule 4(38)—Scale of fees
to sheriff .] Where a sheriff has executed a
writ of possession, he is entitled to pound -
age on the yearly rental value of the prem-
ises to which possession is given, which is
the "sum made" within the meaning of item
38 of Schedule No . 4 of Appendix M. to the
Supreme Court Rules, 1912 .

	

BELL v .
Nicxora.s et at. Ex partc RICIIARDS. - 102

	

19 .	 Vemie—Plaintiff's right of selec-
tion—Coe e and expense—Preponder-
ance.] Al,houe-h the plaintiff has the selec-
tion in the first instance of the place of

593
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trial; if the preponderance of convenienc e
and expense lies in favour of another place
the venue will on application be changed .
CAINE V . CORPORATION OF SURREY et al . 338

20.-- Verifying accounts — Registrar' s
certificate—Confirmation not necessary —
Marginal rules 827 and 882 .] Under th e
terms of Order LV ., r . 65, it is unnecessar y
to obtain an order confirming the certificate
of the district registrar verifying the
accounts of the receiver and manager of a
company in a debenture-holder's action .
MILNE V. CENTRAL OKANAGAN LANDS, LIM-
ITED et al .	 575

	

21 .	 War Relief Act—Application t o
proceed — Application to collect rents
included—B .C. Slats. 1916, Cap . 74 ; 1917 ,
Cap. 74 ; 1918, Cap . 97, Sec. 5 (4t ) . ] On the
plaintiff applying for leave to proceed under
subsection (4) of section 5 of the War
Relief Act Amendment Act, 1918, the regis-
trar referred the application to the judge i n
Chambers when the plaintiff included in hi s
summons an application that he be at
liberty to collect the rents of the premise s
in question in the action . Held, that th e
application as framed should be dismisse d
and that the application for rents should
be the subject of a substantive application.
MARIACIIER V . GRAY. - - - - 332

	

22 .	 Writ of capias—Arrest—Main-
tenance money—Payable in advance—Mar-
ginal rule 1026(a) .] Order LXIX, r . 1 ,
requires that the party at whose instance a
writ of capias is issued pay the sheriff
maintenance money in advance immediately
after arrest . This rule is not affected
by any private arrangement whereby the
defendant agrees with the sheriff to pay the
expense of an attendant in order to be at
large . KINDER V . MACMILLAN. - - 576

	

23 .	 Writ of certiorari — Motion —
Order nisi—Not necessary—Signature o f
solicitor to notice sufficient—Crown Office
Rules 28 and 33 .] A judge has power on it
motion for a writ of certiorari to make an
order absolute on the first hearing. The
notice of motion may be signed by a solici-
tor on behalf of his client. REx V. WONG
JOE .	 337

PRINCIPAL AND AGENT—Power of attor-
ney— 1 uthority of agent to purchase land —
hate.' um el arrangement to give mortgage i n
pie t l 'i !J P wmt .] An agent, under power o f
attorney, i hf i r cite, "to sell and absolutely
dispo,, o1' mortgage real estate," etc .,
entered into an agreement to purchase two
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lots in Vancouver for which the vendor wa s
to receive certain lands, stock in a building,
and $6,000 cash. The transfers were dul y
executed and delivered, and the transactio n
completed with the exception of the handing
over of the cash payment. A subsequent
arrangement was made whereby, in lieu of
the cash payment, the vendor agreed to
accept $1,000 in cash and a mortgage fo r
$5,000 on the two lots lie had sold. An
action for foreclosure of the mortgage was
dismissed . Held, on appeal (MACDONALD,

C.J .A. dissenting), that there were two
transactions, the mortgage having bee n
accepted under a later and distinct agree-
ment that the agent had power under th e
instrument in question to execute, and th e
plaintiff should succeed . McKee v. Phili p
(1916), 55 S .C.R. 286 distinguished . DINS -

MORE V. PHILIr et al. - - - - 123

PROBATE—Will—Executor, an unlicensed
company—Application to appoint manage r
administrator—R .S .B .C. 1911, Cap . 4, Sec .
12 .] Where a company in Manitoba, not
licensed to do business in British Columbia ,
is appointed executor of an estate under th e
will of a deceased person an application to
appoint the manager of said compan y
administrator of the estate in Britis h
Columbia will be refused. In re J . HEN -
DERSON, DECEASED. - -

	

- - 329

PROHIBITION—British Columbia Prohibi-
tion Act—The War Measures Act,
1914— Regulations — Effect of o n
Provincial statute — Can . Stats .
1914, Cap. 2, Sec . 6—Regulation s
of 11th March, 1918, pars . 5, 1 1
and 13—B .C. Stats . 1916, Cap . 49 ,
Secs . 10 and 28. -

	

-

	

- 13 7
See CONFLICT OF LAWS .

RAILWAYS — Taxation—Exemption—Rail -
way Act—Compliance with—Plans of right
of way—Filing— Sanction by minister —
R.S.B.C . 1911, Cap . 194, Secs. 16 to 27, 79—
B .C. Stats. 1912, Cap . . 32, Sec. 7 ; 1913, Cap .
57, Secs . 15 and 16; 1914, Cap . 52, Sees .
205 and 250.] Under paragraph 13(e) o f
an agreement between the Province and the
Canadian Northern Railway Company
(Schedule to Cap . 3, B.C. Stats. 1910 )
the properties of the Company "which for m
part of or are used in connection with th e
operation of its railway" are for a certain
period "exempt from all taxation whatso-
ever, or however imposed, by, with, or unde r
the authority of the Legislature of th e
Province of British Columbia, or by an y
municipal or school organization in the

RAILWAYS—Continued .

Province ." Under the Canadian Northern
Pacific Railway Extension Act, 1912, th e
provisions and exemptions of said agree-
ment were extended to certain branch lines
including the branch running through th e
defendant 'Corporations. In pursuance o f
the Act a branch line was surveyed from
the main line southerly including the right
of way through the Cities of Armstrong and
Vernon, the plans of which were filed, an d
received the sanction of the minister of
railways. In acquiring the ground covered
by the right of way it was necessary for th e
Company to include in purchases a larg e
amount of property not necessary in th e
construction or operation of the railway.
The Company did not proceed with the con-
struction of the road, a certain portion of
the properties acquired being used for busi-
ness purposes as formerly and the Compan y
deriving rents therefrom . The defendan t
Corporations assessed the properties thu s
acquired in 1912 and following years . In
an action by the Company claiming exemp-
tion from taxation it was held that th e
action should be dismissed except as to the
strips of land within the municipalitie s
shewn as constituting the right of way
according to the plans sanctioned by the
minister . of railways . Held, on appea l
(affirming the decision of MACDONALD, J.) ,
that assuming the plan and book of refer-
ence sanctioned by the minister do no t
comply with the Railway Act, if there ha s
been an approval of the location of the
railway and the grades and curves as shewn
on the plan, it is sufficient for exemption
from taxation under the Municipal Act .
Held, further, that sanction by the ministe r
under section 18 of the Act establishes a
prima facie case for definite appropriation
and exemption and the burden is on the
municipality to displace such exemption ,
which may be done by shewing the land s
still remain in use for the purpose for
which they were previously used . Held ,
further, that when land that is purchased
by the Company is cleared for certain pur-
poses in connection with the operation o f
the railway, and is left in that state unti l
such time should arrive for actual construc-
tion, it may be looked upon as a "definit e
appropriation" as part of the railway an d
exempt from taxation . Canadian Northern
Pacific Railway v . New Westminster Cor-
poration (1917), A .C . 602 and Canadian
Northern Pacific Ry . Co . v . City of Kelowna
(1917), 25 B .C . 514 followed. A person
assessed need not appeal to the Court o f
Revision where the assessment is illegal .
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The jurisdiction of the Court of Revisio n
is confined to the question of whether th e
assessment is too high or too low, there
being no jurisdiction to decide whether th e
assessment commissioner has exceeded hi s
powers . CANADIAN NORTHERN PACIFI C
RAILWAY COMPANY V . CORPORATION OF THE
CITY OF VERNON . CANADIAN NORTHERN
PACIFIC RAILWAY COMPANY V . CORPORATION
OF THE CITY OF ARMSTRONG . - - 222

REAL PROPERTY—Crown grant—Prior lis
pendens—Effect on registration of Crown
grant—R.S.B.C. 1911, Cap. 127, Sec . 71—
B.C. Stats . 1912, Cap . 15, Sec. 49—B.C .
Stats . 1916, Cap, 32, Sec. 19. Constitutiona l
law—Disallowance of Act—Effect on Crow n
grant issued thereunder.] For the pur-
poses of the Land Registry Act a lis pendens
is a charge, and on application for regis-
tration of a Crown grant the Registrar -
General of Titles is not justified in refusin g
to issue a certificate of title for an inde-
feasible fee by reason of the prior registra-
tion of a lis pendens (decision of MAC-
DONALD, J. reversed) . Per MACDONALD,
C .J .A . : The disallowance of the Vancouve r
Island Settlers' Rights Act, 1904, Amend-
ment Act, 1917 (under the authority of th e
British North America Act, Secs . 56 and
90), which was signified in May, 1918, doe s
not render null and void a Crown grant
issued under the Act on the 15th of Feb-
ruary, 1918, as the annulment thereof take s
effect only from the date of its signification .
In re GRANBY CONSOLIDATED MINING.
SMELTING AND POWER COMPANY, LIMITE D
AND THE REGISTRAR-GENERAL OF TITLES .

- - 523

2.	 Sale—Agreement for sale and deed
lost—Coal reservations alleged—Parol evi-
dence of contents—Burden of proof.] In an
action for a declaration as to the ownershi p
of the under-surface rights in a property,
where one of the title deeds is lost, th e
party who alleges that all that usually goes
with a sale of land was not conveyed must
prove the reservation . The true inferenc e
to be drawn from the fact that during th e
negotiations for sale of land nothing wa s
said about coal reservations is that ther e
was no reservation of the coal . Decisio n
of GREGORY, J. reversed, MARTIN, J.A . dis-
senting . [Reversed by the Judicial Coln
mittee of the Privy Council .] BING KEE v.
MCKENZIE et al.	 509

REGISTRAR'S CERTIFICATE— Confirma-
tion not necessary. - - 575
See PRACTICE. 20.

SALE OF GOODS—AcceptanceWarranty
of soundness—Pleadings — Counterclaim—
Amendment —Reference.] The defendant
purchased two car-loads of potatoes from
the plaintiff, there being an express war-
ranty in the contract that the potatoes were
to be sound and marketable. It further
provided that acceptance was to take place
at warehouse in Vancouver . Upon the
arrival of the first car in Vancouver the
defendant Company's manager opened the
car and immediately tried to sell the con -
tents, but failing in this he ordered the ear
to the warehouse. On arrival of the secon d
car he examined the potatoes, and finding
them defective, immediately wired non-
acceptance. The contents of both ears .
were found not to be sound and marketable
potatoes . In an action for balance of pur-
chase price of the potatoes :—Held, tha t
having attempted to sell the contents o f
the first car and taken it to the warehouse ,
the defendant Company thereby treated the
potatoes as its own, and must be held to
have accepted them, but could, nevertheless ,
counterclaim for breach of warranty. The
defendant counterclaimed in the action for
breach of warranty in respect of the second
car of potatoes, but not as to the first ear .
Held, that the pleadings should be amended
by extending the counterclaim to the first
car, and that there be a reference as to
damages on the counterclaim as amended .
SYMONDS V. THE CLARK FRUIT AND PRODUCE
COMPANY, LIMITED, AND CLARK . - 54$.

2.	 Coal—Used for specific purpose—
Knowledge of by vendor—Implied warrant y
—Selection by purchaser—Mixing grades —
R .S.B .C. 1911, Cap . 203, Sec . 22( 1) .] The
defendant purchased from the plaintiff
three consignments of coal, the first bein g
lump coal, the second steam lump coal and
the third washed slack coal . The first con-
signment after it became the property o f
the defendant was lost at sea but the bal
ance was received and used in mixture by
the defendant for steaming purposes . On
plaintiff suing for purchase price the
defendant counterclaimed in damages on
an implied warranty for fitness . The Court
found the plaintiff was aware that the coal
was intended for steaming purposes, that
the defendant made its own selection o f
grades (the lump coal being superior and
the slack coal inferior in quality) and that
owing to the loss of the first consignment
the mixture was depreciated in quality and
failed to fulfil the purpose intended . Held,
that while the plaintiff knew the purpos e
for which the coal was intended it wa s
reasonably fit for that purpose if properly
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used and owing to the defendant's imprope r
use of the coal by mixing the differen t
grades together the implied warranty that
might otherwise have existed and rendere d
the plaintiff liable was in the circumstance s
inoperative . WESTERN FUEL COMPANY V .
RAINY RIVER PULP & PAPER COMPANY .

- 442

3. Note or rnernoranduni—Sufpicieney
of—Signatures—Stamped names—Trial —
Finding of jury—Supplementing—Agree-
ment to get bonds for performance of con-
tract—TVhether to be treated as a part of
the contract on suspensory condition.] In
a vendor's action for damages for refusal
by vendee to accept goods sold over $50 in
value, the plaintiffs produced as a memo-
randum, signed by vendee's agent, a docu-
ment which consisted of a printed for m
with the name of one of vendees appearin g
in print at the head and also at the foo t
in the place for signature . The evidenc e
was that one Cummings who was admittedly
agent for both defendants in the trans -
action, had filled up in writing the printe d
form with the terms of the contract, that
the names of both defendants appeared, th e
one printed and the other written under i t
at the head and in the place for signature
with the word "and" written between them .
The jury found that the word "and" wa s
so written by Cummings . The jury refused
to find by whom the . name of the vendee ,
"N .C.Co ., Ltd." was stamped under the
other vendee's name or whether the name s
of the vendees as occurring in the documen t
were intended to operate as the "signature
of the said companies ." The evidence wa s
that either Cummings or someone in defend -
ant's office had added the stamped signatur e
of "N .C .Co ., Ltd ." ; that Cummings had
written the word "and" between the name s
in both places and had then handed th e
document to vendors, saying "there is you r
contract," and had told them to get bond s
for its performance which it was understoo d
throughout would have to be done . The
trial judge, on motion for judgment, draw-
ing all inferences not inconsistent with the
findings of the jury, held that there was a
verbal contract, supported by a sufficient
note or memorandum thereof, and he
entered judgment for the plaintiff .

	

Held ,
on appeal (per MACDONALD, C .J.A . ), that ,
on the evidence, it was a term of the verba l
contract that the plaintiffs 'should furnish
security for its performance, and that sinc e
the document put forward as a memorandu m
did not set forth that term, it was insuffi-
cient ; that what Cummings meant in say -

SALE OF GOODS—Continued .

ing "there is your contract" should hav e
been decided by the jury and question 8
answered ; that if Cummings meant th e
document as a written contract and not a s
a memorandum thereof, the non-inclusion
of the term in the bonds was immaterial ;
that there should be a new trial . Per
GALLIRER and EaERTS, JJ . A . : That ques -
tion 8 should have been answered and there
,should be a new trial . Per McPnILLIPS ,
J . A. : (1) The jury having failed to find by
whom the name of defendant N . C . Co., Ltd . ,
was stamped on the document, and whether
the printed and stamped names of both
defendants were intended as signatures and
authorized execution thereof, the action
should be dismissed, it being incompeten t
for the trial judge to supplement the
answers of the jury by making those find-
ings . (2) That, on the evidence, there was
no concluded contract, and upon thi s
ground as well the action should be dis -
missed. DAVID Gins AND Co . V . NORTHERN
CONSTRUCTION COMPANY, LIMITED AN D
CARTER-HALLS-ALDTNGER COMPANY LIMITED .

- 429

4 .	 Yacht—Payment deferred—Bills o f
sale acknoule(Tnirg receipt of payment—
Mortgage for rimoue/ of purchase price—
Action for price of iacht—Liability.] The
plaintiff, the owner of a yacht, discussed
with the defendant the purchase by him o f
an undivided four-fifths' interest for $2,000 .
The defendant could not pay this sum, but
intimated that he owned a beneficial inter-
est in a lot on Howe Street in Vancouver ,
that he intended to sell this interest, and
that when he did so he would be in a posi-
tion to make the purchase . The plaintiff
claimed the defendant agreed in the firs t
instance to purchase the four-fifths' interest
and in the meantime pay 7 per cent . interest
on the purchase price, and further agree d
that upon perfecting his title he would giv e
plaintiff a mortgage on the lot as securit y
for the purchase price, thereby obtaining a n
extension of time for payment thereof. The
defendant did not effect a sale of the lot ,
but about six months later, having perfecte d
his title, executed and delivered a mortgag e
to the plaintiff on the lot for $2,000, subjec t
to existing' encinnbrance s and without con -

' ' . g any personal covenant, at the sam e
submitting to the plaintiff a, draf t

uncut of sale of the four-fifths' interes t
the yacht, which was ten days late r

returned to the defendant duly executed ,
and containing an acknowledgment o f
receipt of the purchase price . In an action
for the purchase price of the four-fifths'
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interest in the yacht :—Held (MARTIN, J .A .
dissenting), that there was no concluded
contract until the execution and delivery o f
the bill of sale and the consideratio n
therein expressed was paid by the delivery
of the mortgage . The plaintiff's remedies
are therefore confined to the terms thereof ,
and the action as framed must be dismissed .
GRANGER V . BRYDON-JACK. - -

	

498

SALE OF LAND—Agreement for—Covenant
to pay—Assignment by purchaser—Nova-
tion—Evidence of .] The defendant pur-
chased a property under agreement for sale,
and after paying four instalments of th e
purchase price with interest, assigned th e
agreement to M., who covenanted to pay th e
remaining instalment (due in three year s
and six months), with interest . M. pai d
the interest, water rates and insurance fo r
a year and a half, after which he made n o
further payments, and a year later gave the
vendor an order to collect the rents, th e
vendor going into possession and exercisin g
the rights of ownership . There was evi-
dence of negotiations between M . and the
vendor with a view to M . reconveying the
property to the vendor, but it was not car-
ried through, though M. was of the view
the result of the negotiations was the turn-
ing over of the property to the vendor . Th e
defendant, after assigning the property t o
M ., immediately advised the vendor of th e
assignment, and claimed that the vendo r
then agreed to accept M .'s covenant in lie u
of his own, in which he is corroborated by a
witness present at the time. There was n o
further dealing as to the property betwee n
the vendor and the defendant until the com-
mencement of the action five years later .
The vendor assigned his interest under th e
agreement to his three sons, the plaintiffs .
An action for specific performance of th e
agreement was dismissed, the trial judg e
holding that, on the facts, the original ven-
dor had dealt with the property as his own ,
having taken possession and exercised othe r
acts of ownership and had thereby made hi s
election of remedies . Held, on appeal (Mc -
PHILLIPS, J.A . dissenting), that, on the
facts, M. had been accepted as debtor in
place of defendant, and a novation was
established . HOAG et al . v . KLOEPFER. 18 1

2.	 Agreement for — horeclosure an d
personal judgment—Vendor not entitled t o
both—Must elect .] A vendor under an
agreement for sale cannot obtain both a
personal judgment and foreclosure, but ma y
elect which remedy he will pursue . PRINCE
RUPERT DEVELOPMENT SYNDICATE V . LUSTIG .

-- 497

59 7

SETTLEMENT ACT—Grant from Dominio n
to E . & N. Ry. Co. - - 275
See CROWN GRANT. 2.

STATED CASE—Sufficiency of. - 334
See CRIMINAL LAW. 4.

STATUTE—Interpretation—"Any judge of
the Supreme Court"—"Persona designata "
—Local judge of Supreme Court—Jurisdic-
tion—R .S .B .C . 1911, Cap . 20, Sec. 21—B .C.
Stats. 1914, Cap . 5, Sec. 2 ; 1915, Cap. 10 ,
Sec . 3 .] The words "any judge of the
Supreme Court" in section 2 of the Bills o f
Sale .Aet Amendemnt Act, 1914, apply to a
judge of the Supreme Court persona desig-
nata, and a local judge of the Supreme
Court has no jurisdiction to make an orde r
extending the tune for registration of a
ell ttel mortgage under said Act (MARTIN
and MCPHILLIPS, M.A. dissenting) . The
t'<<ttatlinn pacific Railway Company v. The
Litt/r Seminary of Ste. Therese (1889), 16
S.C .R. 606 followed . THE ROYAL TRUST
(Om PANY V . LIQUIDATOR OF THE AUSTIN
HOTEL COMPANY, LIMITED. - - - 353

STATUTE, CONSTRUCTION OF—Chines e
Immigration Art—Chitoa„rnn resident i n
Canada—Visits t t,ited Slat, ,—Neglects t o
registm- u let secton 20 of Act—Returns
after short stmt—Convicted under section 2 7
—Stott ,t (sr of ease—Manner of—R .S .C.
1906 . (tap . 95, Sees . 20, 21, 27; Can . Stats.
1908, Cap . 14, See . 5.] Accused, a China -
man, vas regularly admitted into Canada i n
1901, where he resided continuously unti l
the 1st of May, 1918, when he went to
Blaine in the State of Washington, U .S .A . ,
without giving notice of his intention to
leave Canada, as required by section 20 o f
the Chinese Immigration Act . He returned
to Canada on the 21st of May following ,
when he was charged and convicted (under
section 5 of the 1908 Amendment of sai d
Act) of landing in Canada without payment
of the tax payable under said Act . Held ,
11 t c Itoy ALD, C .J .A . and GALLIHER, J.A .
dissenting), that the conviction canont b e
snsittined . The term "landing" in Canad a
in section 5 of the 1908 amendment to th e
Act has relation to the original act of land-
ing and does not apply to the re-entering of
a certificated Chinese resident of Canad a
after a temporary absence on a visit to an
adjacent city in the United States . Per
MARTIN, J .A . : It is not necessary that a
transcript of all the evident, bat sent up
with the stated case . In special es ss, ee here
some of the evidence is nett -stil t it sil t

be confined to that portion of it which is
relevant to the points in qu estion . Per
McPHILLIPS, J.A . : If it is the intention of
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Parliament to cover a case as here estab-
lished the language should be clear and
unambiguous . The provisions of sections
20 and 21 are only directory in their nature
and not extensive enough in their terms t o
destroy the certificate held . REx v. FoNG

SOON . 	 450

2.	 Municipal works—Taxation—By -
law for certain local improvements—Work
partially done—By-law not to complete
work— Further by-law providing for assess-
ment—Based on repealed Act—Validity—

B .C . Stats . 1914, Cap. 52, Sec. 133; 1916,
Cap . 44, Sec. 25 ; and Cap. 45, Sec. 10—
City by-laws Nos . 1147, 1868 and 1925 . ]
The Victoria City Council passed by-la w
No . 1147, authorizing certain local improve -
ments, in 1911 . In 1915, the Council
passed by-law No . 1868, under section 13 3
of the Municipal Act (B .C . Stats . 1914 ,
Cap. 52), reciting that the work author-
ized had been carried out in part and tha t
the Council deemed it inadvisable to com-
plete the said work, and enacted that an
assessment be made on the lands benefite d
by the works so far completed. In Sep-
tember, 1916, the Council, acting under sai d
section 133, passed by-law No . 1925, which ,
after reciting what had previously been
done, levied and fixed the assessmen t
necessary to provide for the proportion of
the cost of the work to be borne
by the owners of the property immedi-
ately to be benefited and the City respec-
tively, and the by-law received the sanction
of the Lieutenant-Governor in Council . On
the 31st of May, 1916, section 133 was
amended by section 25 of the Municipal
Act Amendment Act, 1916, its operation
being thereby confined to drains, and on the
same day section 10 of the Local Improve-
ment Act Amendment Act, 1916, was passed .
providing that the Council may provide .
under certain conditions, that work under -
taken and carried out in part shall not be
completed, a condition being that if the
special assessment roll with respect to th e
work undertaken has not been made and
confirmed (and this had not been done) .
the Council may pass a by-law amending
the by-law authorizing the construction o f
the work in so far as it relates to th e
extent of the work . In an action for a
declaration that by-law No . 1925 is illega l
and void :—Held, on appeal, affirming th e
decision of HUNTER, C.J.B.C . (GALLIHER

J.A. dissenting), that owing to the repeal
of section 133, the Council had no jurisdic-
tion to pass by-law No . 1925, and that th e
proper course was to have amended by-law

STATUTE, CONSTRUCTION OF—Cont'd .

No. 1147, to effect the necessary change
under section 10 of the Local Improvemen t
Act Amendment Act, 1916, which at the
time conferred the sole power for such an
assessment . MASON et al . v . THE CORPORA-
TION OF THE CITY OF VICTORIA. - - 418

STATUTES—B.C . Stats. 1884, Cap. 14 .
- - 275, 104

See CROWN GRANT. 2.,..
LANDS .

B .C. Stats . 1886, Cap . 32, Sec . 142(54) .

	

5
See NEGLIGENCE. 5 .

B .C . Stats . 1896, Cap. 55, Sec. 39. - 162
See INJUNCTION . 3 .

B .C . Stats . 1900, Cap. 54, Sec. 125 (15) . 162
See INJUNCTION . 3 .

B .C . Stats . 1900, Cap . 54, Sec . 127. - 465
See MUNICIPAL LAW. 2.

B .C. Stats. 1906, Cap . 32, Sec . 251 - 147
See ARBITRATION .

B.C. Stats. 1912, Cap . 3, See. 28 . 153, 545
See COMPANY LAW. 3, 2.

B .C . Stats . 1912, Cap. 15, Sec. 49. - 523
See REAL PROPERTY .

B .C . Stats . 1912, Cap . 32, Sec. 7. - 222
See RAILWAYS .

B .C. Stats . 1912, Cap . 59, See . 5 - 162
See INJUNCTION . 3 .

B .C. Stats . 1913, Cap. 13, Sec . 5. - 560
See PRACTICE . 3 .

B .C. Stats . 1913, Cap . 57, Secs . 15 and 16 .
222

See RAILWAYS .

B .C. Stats . 1914, Cap . 5, Sec . 2 .

	

-

	

353
See STATUTE .

B .C. Stats . 1914, Cap . 43, Sec . 65. - 297
See PRACTICE . 16 .

B .C. Stats . 1914, Cap . 43, Sees . 63 and 65 .
	 504
gee PRACTICE. 8,

B .C. Stats . 1914, Cap . 52.

	

-

	

-

	

- 477
See MUNICIPAL LAW .

B .C. Stats . 1914, Cap . 52, Sec . 133. - 418
See STATUTE, CONSTRUCTION OF. 2 .

B .C . Stats . 1914, Cap . 52, Secs . 205 and 230 .
	 222

See RAILWAYS .
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B .C. Stats . 1914, Cap . 52, Sec. 358 . -
See ARBITRATION .

B .C. Stats . 1915, Cap . 10, Sec . 3 .
See STATUTE .

B .C. Stats . 1915, Cap . 48.

	

-

	

-
See MINING LAW. 2 .
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R.S.B.C . 1911, Cap . 4, Sec. 99 -
See GUARANTEE.

R.S.B.C . 1911, Cap . 11, Sec . 8 . -
See ARBITRATION .

R.S.B .C . 1911, Cap. 11, Secs . 13 and 14. 195
See ARBITRATION . 2 .

147

353

19

599

- 368

- 147

B .C. Stats. 1916, Cap . 32, Sec . 19 .

	

523
See REAL PROPERTY.

B .C. Stats. 1916, Cap . 44, Sec. 25. - 418
See STATUTE, CONSTRUCTION OF. 2 .

B .C. Stats. 1916, Cap . 45, Sec . 10. - 418
See STATUTE, CONSTRUCTION OF. 2 .

B .C .
-
Stats . 1916, Cap. 49, Secs

-
. 10 - and1328

7
.

-

	

-

	

-

	

-

	

-

	

-
See CONFLICT OF LAWS .

B .C. Stats . 1916, Cap . 74. - 332, 347
See PRACTICE . 21 .

WAR RELIEF ACT . 3 .
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See STATUTE, (!i\sTRUCTION or . 2 .

TRESPASS—Entering upon lawT and tak-
ing gravel—Assumption of cons en of owner-
-P.S .C. 1906, Cap. 37, i i i . Costs—
Payment into Court — Payment in no t
pleaded Leave to iirn'd 7 defence at trial . ]
In an action for daiu :I nes against a railwa y

Company for entering upon land an d

removing gravel for grading purposes, the
trial judge found that there was at leas t
a tentative arrangement whereby the Com-

pu ny proceeded as they did ; that it di d
not ignore the plaintiffs nor defiantly or
contemptuously enter upon their lands, an d
was reasonably justified in assuming it ha d

the consent of the plaintiffs or at any rate
that there would be little or no difficulty
in making a satisfactory adjustment of th e

price to be paid for the gravel removed .
Ile held that there was no trespass and tha t
the proper basis for compensation was the
value to the seller of the property in its

actual condition at the time the gravel was
taken with all its existing advantages an d
wit!' all its possibilities, excluding an y
all iti s ' due to the' eirrying out of th e

for which the gravel was taken ,
apjrlving the rule in i , .Iar Rapids Manu-
faelarinq Co . v . 1 .idosl- (19l4), A :C . 569 :
S3 L.J ., P .C . 162 . Held, on appeal, per
li .acnoN_nLD, C .J .A . and MARTIN, J.A ., that
the appeal should be dismissed . Per Mc-
Puma.us and EnERTS, dJ .A. : That the

''it of damages was based on a
wrong principle and there should be a new
trial . The defendant made a . payment int o

Court in satisfaction of the plaintiffs '
elxim, of which notice was given th e
plaintiffs, but did not amend its defenc e
accordingly . Leave was given to amen d
at the commencement of the trial and the

TRESPASS—Continued.

trial proceeded . On judgment being give n
for less than the amount paid into Court ,
the learned judge gave the plaintiff the
costs up to the application for leave t o
amend the defence, and the defendant th e
costs subsequent thereto . Held, on appeal,
per _MACDON ALD, C .J .A . and MARTIN, J .A . ,
that a proper order had been made as t o
costs . The Court being equally divided,
the appeal was dismissed . ISITT AND ISITT
v. GRAND TRUNP PACIFIC RAILWAY CoM-
I'ANY .	 90

2 .--Removal of coal—Sinister inten-
tion—Measure of damages. - - - 315

See MINING LAW .

TRIAL — Civil action — Crime involved —
Judgment pending criminal pro-
ceeding .	 441
So (" 0URTS .
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1'in .ling of jury. -
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- 429
See SALE OF Goons. 3 .

TRUSTS AND TRUSTEES — Trustees
authorized to hold money on deposit—
Withdrawals by cheque Right to allow . ]
A trustee authorized to hold money on
deposit pending investment and to pay
interest on same, may enter into an arrange -
ment with its cestui gue trust that pendin g
such investment the cestui que trust may
withdraw such sums as he wishes by cheque
and even after investment continue to do
a0 . In re DOMINION TRUST COMPANY AN D
C S . FIDELITY CLAIM. - - - - 339

ULTIMATE NEGLIGENCE . - 30, 536
See NEGLIGENCE. 2, 1 .

VENUE—Plaintiff's right of selection —
Convenience and expense—Pre-
ponderance.
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-

	

-

	

- 338
See PRACTICE . 19 .

WAIVER .	 417, 459
See CERTIORARI .

Count' .

WAR RELIEF ACT. - - - - 332
See PRACTICE . 21 .

	

2 .	 Mortgage.	 255
See 11oRT~

	

..

—Order li,l~,~~nut with restrictions
—Local ju'le .' of Nuprr n, Co <rt—T+~ri~~li~ -
tion—Injwu'—B-C . ~tats . 1914, cap .
7} ; X917, 'I .] A County Court judge
as Loeil .1)) ' J ' of the Supreme Court ha s
no jurisdiction to make an order dispensing
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WAR RELIEF ACT—Continued.

with the restrictions of the War Relief Ac t
(MARTIN, J.A . dissenting) . HANNA V .

COSTERTON .	 347

WILL—Realty—Bequest—Use before sale—
Registration .] A testator by will date d
the 10th of June, 1913, bequeathed to B .
and M. in equal shares certain property in
Victoria. The will also contained the
words "B . to have full use of house and
land to reside in or let as he thinks fit unti l
the year 1917, when the property must b e
sold at latest or earlier if the amount of
not less than $8,000 can be realized. Testa -
tor was killed on the torpedoing of th e
Lusitania, May 7th, 1915 . On appeal fro m
the refusal of the Registrar-General of
Titles to register B. and M. as the absolut e
owners of the property :—Held, that th e
provision as to the use of the house an d
land neither contracts nor limits the pre-
vious portion of the will and the applicant s
should be registered as absolute owners .
Re LAND REGISTRY ACT, AND BLANCHAR D
AND MORGAN. - -

	

- 447

	

2.	 Ereeutor, an unlicensed company
—Application to appoint manager admin -
istrator.	 329

See PROBATE .

WINDING-UP—Assets transferred to ne w
company	 302
See COMPANY LAW .

	

2.	 Contributories . -

	

-

	

-

	

- 153
See COMPANY LAw . 3 .
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WINDING-UP—Continued .

3.Contributory. - - - - 545
See COMPANY LAw. 2 .

4.	 Petition for order—Proof of fact s
—Not within personal knowledge of peti-
tioner—Oral evidence allowed in to prov e
facts—R.S.B.C . 1911, Cap . 13 ; R.S .C . 1906 ,
Cap . 141, Sec . 12.] On a petition to win d
up a company under the Winding-up Act,
if the affidavit supporting the petition i s
not sufficient to prove the allegation s
therein contained, leave may be granted the
petitioner to adduce oral evidence on the
hearing to prove said allegations . In re
Maritime -Wrapper Co . Re Dominion Cotton
Mills Company (1902), 35 N .B. 682 fol-
lowed . In re WINDING-UP ACT AND JOHN-
STON BROTHERS (LIMITED) .

	

- - 551

WORDS AND PHRASES—"Agent," scope of
term .	 387
See PRACTICE . 9.

2.—"Any judge of the Supreme
Court ."	 353
See STATUTE .

3.	 "Coast line," meaning of. - 275
See CROWN GRANT. 2.

4.—"Persona designata ."

	

- 353
See STATUTE .

5.—"Promissory representation," effec t
on a marine insurance policy . 490
See INSURANCE, MARINE .

6 .	 "Sufficient evidence," meaning of.
	 123
See EVIDENCE ACT .
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