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RULES OF COURT

Provinciar SECRETARY's OFFICE,
April 13th, 1923,

H IS HONOUR the Lieutenant-Governor in Council, under the provisions
of the “Supreme Court Act,” direets that the Supreme Court Rules, 1906,
be amended as follows :— :

That Sub-rule (¢) of Order 11, Rule 1, be repealed, and the following
substituted therefor :—

“1. (a.) The whole subject-matter of the action is land situate within
the jurisdiction (with or without rents or profits); or the perpetuation of
testimony relating to land within the jurisdietion; or.”

And that the following Sub-rule shall be added in Order 11, Rule 1,
immediately after Sub-rule (e) thereof :—

“(ee.) The action is founded on a tort committed within the jurisdie-
tion.”

And that the following rule shall be added immediately after Order 11,
Rule 1, viz. :—

“2. Notwithstanding anything contained in Rule 1 of this Order, the
parties to any contract may agree:—

“(a.) That the Supreme Court of British Columbia shall have juris-
diction to entertain any action in respect of such contract, and, moreover,
in the alternative.

“(b.) That service of any writ of summons and any such action may
be effected, at any place within or without the jurisdiction, on any party,
or on any person on behalf of any party, or in any manner specified or
indicated in such contract. Service of any such writ of summons at the
place (if any), or on the party, or on the person (if any), or in the man-
ner {if any) specified or indicated in the contract shall be deemed to be
good and effective service wherever the parties are resident, and if no
place or mode or person be so specitied or indicated, service out of the
jurisdiction of such writ may be ordered.”
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That Rule 8 of Order 11 is hereby repealed, and the following rule
substituted therefor :—

“8. Service out of the jurisdiction may be allowed by the Court or a
Judge of the following processes or of notice thereof, that is to say:—

. L . .

‘(a.) Originating summonses under Order LIVa. or LV., Rule 3 or 4,
m any case where, if the proceedings were commenced by writ of sum-
mons, they would be within Rule 1 of this Order.

“(b.) Any originating summons, petition, notice of motion, or other
originating proceeding :—

“(1.) In relation to any infant or lunatic or person of unsound mind;
or

“(2.) Under any Statute under which proceedings can be commenced
otherwise than by writ of summons; or

“(3.) Under any Rule of Court or practice whereunder proceedings
0% &
can be commenced otherwise than by writ of summons.

“(c.) Without prejudice to the generality of the last foregoing sub-
head, any summons, order, or notice in any interpleader proceedings, or
for the appointment of an arbitrator or umpire, or to remit, set aside, or
enforce an award in an arbitration held or to be held within the jurisdie-
tion.

“(d.) Any summons, order, or notice in any proceedings duly insti-
tuted, whether by writ of summons or other originating process as afore-
said.”

These rules may be cited at the “Rules of the Supreme Court, 1923,”
and shall come into operation on the first day of May, 1923.

By command.

J. D. MacLEAN,

Provincial Secretary.
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ProvinciaL SEcrETARY'S OFFICE,
April 18th, 1923.

HIS HONOUR the Lieutenant-Governor in Council, under the authority
of section 72 of the “Supreme Court Act,” and of subsection (4) of sec-
tion 27 of the “Land Registry Act, 1921,” directs that the following Rules
of Court be prescribed in connection with the grant of Letters of Adminis-
tration to the case of real estate:—

1. The existing practice of the Court with respect to non-contentious
business shall, so far as the circumstances of each case will allow, be
applicable to Grants Probate and Administration made under the authority
of the “Land Registry Act, 1921.”

9. Every person to whom administration is granted shall enter into a
bond together with one or more surety or sureties, as the Court shall think
fit, made in favour of such person and drawn in such form as may be
directed by the Court or Judge or by Rules of Court, conditioned for the
making of a true inventory and account including the disposition thereof,
of the real estate which has come into his hands or under his control under
such grant.

3. Such bond shall be in penalty of double the amount of which the real
and personal estate of the deceased shall be sworn, unless the Court, which
it may do, shall direct the same to be reduced; and the Court may also
direct that more bonds than one shall be given so as to limit the liability
of any surety.

These Rules may be cited as the “Rules of the Supreme Court” under
Part 2, Division 2 of the “Land Registry Act, 1921,” and shall come into
force on the 30th day of April, 1923.

By command.

J. D. MacLEAN,
Provincial Secretary.
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NOTICE

H]'S HOXNOUR the Lieutenant-Governor in Council, under the authority
of clause (¢) of subsection (1) of section 253 of the “Land Registry Act,”
chap. 26, Statutes, 1921, directs that the following rules be enacted for
the purpose of governing the practice and the Land Registry procedure
under subsection (11) of sectior 11 of the Bankruptey Aet,” being chap.
36 of the Statutes of Canada of 1919 and amendments thereof :—

1. Where a receiving order or authorized assignment, with an affidavit
attached in the form provided in subsection (11) of section 11 of the
“Bankruptcy Act,” being chapter 36 of the Statutes of Canada of 1919
and amendments thereof, is filed in the proper Land Registry Office, the
Registrar shall register the same by entering the name of the assignor in
a book kept for that purpose and called the “Bankruptey Index,” and such
entry shall constitute a sufficient registration of the assignment or receiv-
ing order.

2. Where the property described in the affidavit, required to be filed
under the said subsection of the “Bankruptey Act,” is not registered in
the name of the assignor, the trustee may file a caveat in the Land Registry
Office in respect of that property and such caveat may be in the Form J
of the “Land Registry Act,” and shall be verified by the oath of the
trustee or his solicitor or agent; and shall contain an address within the
Province within which notices may be served; and shall also contain a
schedule showing descriptions of the property to be charged; and a state-
ment of the documents and other facts upon which the elaim of the assignee
1s founded.

3. Where a caveat has been filed under the last-mentioned rule, and
notice has been served as mentioned in the caveat, then on the expiration
of the period of twenty-one days from the date of the service of the notice,
or if no notice has been served, then on the expiration of the period of two
months from the date of the receipt of the caveat by the Registrar, the
caveat shall be deemed to have lapsed, unless the trustee, his solicitor or
agent, has, within the period mentioned, filed with the Registrar evidence
that proceedings have been taken before a Court or Judge to establish the
title of the trustee to the land or change effected by the caveat, or his right

as set out 1 the caveat.
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4. The provisions of section 209 to 214, inclusive, of the “Land Regis-
try Act” shall, mutatis mutandis, apply on receipt of the caveat.

5. The fee for filing the caveat shall be governed by item 27 of the
scale of fees of the Land Registry Act.”
And that notice of this Order in Counecil shall be published in five con-

secutive issues of the Gazette and shall be effective on the completion of
such publication.

By command.
J. D. MacLEAN,

Provincial Secretary.
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IN RE PUBLIC WORKS ACT AND N. F. MACKAY.

Sale of land—Contract—Crown a party—Required for public works—Price
to be fized by arbitration—Award—~Enforcement—Order in council
necessary—R.8.B.C. 1911, Cap. 189, Sec. 3.

A contract for the sale of land to the Crown for the purpose of construe-
tion of a public work under section 3 of the Public Works Act, in
order to be enforcible against the Crown must be authorized by order
in eouncil (McPHILLIPS, J.A. dissenting).

[Affirmed by the Judicial Committee of the Privy Council.]

A. PPEAL by N. F. Mackay from the order of Grrcory, J., of
the 14th of March, 1920, dismissing an application by way of
originating summons to enforce an award of arbitrators
appointed in pursuance of a contract for the purchase of cer-
tain land to be used in connection with the construction of a
proposed public work. Previously to taking these proceedings
Mr. Mackay applied to the Crown for a fiat to proceed by peti-
tion of right, but this was refused. In August, 1918, Mr.
Mackay, and the Crown; represented by the Minister of Public
Works, entered into an agreement whereby Mackay agreed to
sell and the Crown agreed to purchase certain lots in Victoria,
1
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and without reciting that any dispute arose as to the purchase
price, they agreed that the purchase price should be determined
by arbitration, as near as may be in the manner provided by the
Public Works Act. The parties then proceeded in accordance
with the agreement, arbitrators were appointed, and after tak-
ing evidence they made an award fixing the value of the
property at $107,400. The Government changed in the mean-
time, and the new Government refused to complete the sale in
accordance with the finding of the arbitrators. The facts are
set out fully in the judgment of the learned trial judge.

Harold B. Robertson, and Ernest Miller, for the applicant.
Carter, for the Minister of Public Works.

14th May, 1920.
Grecory, J.: This is an attempt by originating summons to
enforce an award. The applicant has already attempted to
accomplish the same purpose by petition of right, but the
Crown has refused a fiaf.
As such a petition is as a rule granted ex debito justitiee, it

- must be assumed that there was some very strong reason for

GREGORY, J.

withholding a fiaf. This of itself would seem to justify the
Court in refusing the leave required by section 15 of the Arbi-
tration Act to be given for the enforcement of an award as a
judgment; for it is not the province of the Court to review
the act of the Executive Council, through whom the Crown
acts; but there are, I think, other grounds for dismissing the
summons.

On the 23rd of August, 1916, Mr. Mackay and the Crown,
represented by the Minister of Public Works, entered into an
agreement. The Public Works Act, Cap. 189, R.S.B.C. 1911,
Sec. 3, enables the Lieutenant-Governor in Counecil to acquire
and take possession of any lands, the appropriation of which is,
in his judgment, necessary for the use, construction, etc., of any
public work. By section 4, in case the owner refuses or fails
to agree to convey, provision is made whereby the minister may
tender the reasonable value of the lands, with a notice that the
question will be submitted to arbitration. Section 12 provides
that “where any dispute shall arise touching claims for money
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or compensation under this Act,” ete., “arbitrators shall be
appointed, and such appointment . . . . shall be deemed a sub-
mission to arbitration.”

Section 30 provides that the submission may be made a Rule
of Court. The Arbitration Act, Cap. 11, R.S.B.C. 1911, Sec.
15, says: \

“An award or a submission may, by leave of the Court or a Judge, be
enforced in the same manner as a judgment or order to the same effect.”

Section 24 provides that, “this Act shall . . . . apply to any
arbitration to which the Crown, as represented by the Provin-
cial Government, or any department or head of any department

. is a party,” and section 25 provides that it “shall apply
to every arbitration under any Act . . . . except,” ete.

It is argued on behalf of the applicant that these statutory
provisions render the award enforcible in the same manner as
any award under or within the provisions of the Arbitration
Act, as section 21 of the Crown Procedure Act, Cap. 63,
R.S.B.C. 1911, provides that nothing in that Act ““shall prevent
any suppliant from proceeding as before the passing of this
Aect.”

Assuming that an award made by arbitrators appointed
under section 12 of the Public Works Act may be enforced
summarily under the Arbitration Act, it is necessary to see
whether the agreement in dispute is equivalent to an appoint-
ment under section 12 of the Act, which “shall be deemed a
submission to arbitration.”

The agreement is in form nothing more than an ordinary

agreement for the sale and purchase of real estate, and the only

mention of the Public Works Act is in the recital and in para-
graph 2. The recital is as follows:

“WHEREAS His Honour the Lieutenant-Governor in Council of the
Province of British Columbia, has deemed it necessary to acquire and take
possession of the lands and premises hereinafter described for the purpose
of the construction of the Johnson Street Bridge, so called, in the City of
Victoria, being a proposed public work of the said Province, and has
requested such possession thereof without delaying to give the notice
required under the provisions of the Public Works Act of the said Prov-
ince, which possession the vendor has in consideration of the terms of
this agreement agreed to give.”

Paragraph 2 of the agreement is as follows:
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“The purchase price of the said lands shall be determined by arbitra-
tion, as near as may be in the manner provided by the Public Works Act,
chapter 189, of the Revised Statutes of British Columbia 1911, for the
determination of disputes arising touching claims for money or compen-
sation under the said Act; and except as in this agreement is otherwise
provided, the provisions of that Act relating to the appointment of arbi-
trators, the conduct of the arbitration, and the making of the award there-
under shall mutatis mutandis apply to the arbitration under this agree-
ment for the determination of the said purchase price.”

Section 3 of the Act enables the Crown to take possession of
any lands required for public works and to enter into any con-
tract with reference to acquiring the same, through the proper
minister, and if the minister and Mr. Mackay had agreed upon
the contract price or value of the lands, and inserted the same
in the contract, instead of the provision for the ascertainment
of the same by arbitration, it will not be disputed, I suppose,
that Mr. Mackay could only enforce the contract in the usual
way by petition of right, and the contract would be governed
by all the provisions of the Act governing contracts made by tiie
minister. The contract itself does not purport to make the
arbitration or submission in all respects similar to a submission
under the Public Works Act, for it only provides that “Except
as in this agreement is otherwise provided, the provisions of
that Act relating to the appointment of arbitrators, the conduet
of the arbitration and the making of the award,” ete., apply to
the arbitration for the determination of the purchase price. It
does not bring into operation any other section of the Aect, and
says nothing about enforcing the award when made. It is to
be noted, too, that the provisions of the agreement are in a num-
ber of respects different from the provisions of the Act, e.g., the
time for the payment of the purchase price, the time for taking
possession of the lands, the provisions as to the payment of the
cost of the arbitration, ete.

The only arbitration provided for by the Public Works Act
is one “when any dispute shall arise”: see section 15. There
has been no dispute between Mr. Mackay and the Crown. They
have simply agreed in advance that the value of the lands to be
conveyed shall be arrived at in a certain way, and that there is
a very grave difference between the two: see the remarks of the
Master of the Rolls, Sir John Romilly, in Collins v. Collins
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(1858), 26 Beav. 306 at p. 312 et seq.; see also the remarks of
Lord Esher, M.R. in In re Carus-Wilson and Greene (1886),
18 Q.B.D. 7.

Onme is a proceeding to prevent disputes arising and the other
one to settle disputes that have arisen or may arise, and it is
the latter which is an arbitration in the proper sense of the
term. The fact that the agreement has been made a Rule of
Court amounts to nothing; that was done in the Carus-Wilson
and Greene case just referred to, and see Re City of Toronto
Leader Lane Arbitration (1889), 13 Pr. 166 at p. 171, where
Street, J. says:

“Such an order is merely a necessary form in order to give the Court
jurisdiction over the award; it binds no one, it concedes nothing.”

It is made ex parte and without notice, so it is difficult to see
how it could adversely affect the rights of any person who has
not been heard.

The agreement is not a submission under our Arbitration
Act.  Section 2 of that Act provides that “submission” means
a written agreement to submit present or future differences to
arbitration, whether an arbitrator is named therein or not.

The fact that the agreement calls the method by which the
sale price is to be arrived at “an arbitration” does not make it
an arbitration enforcible by motion like an ordinary award.
The Land Clauses Consolidation Aect, 1845, 8 & 9 Viet., c. 18,
and The Public Health Aect, 1875, 38 & 39 Vict., c. 55, pro-
vides means for assessing damages, etc., by arbitration, and yet
the awards thereunder are not enforcible summarily. Re
Newbold and The Metropolitan Railway Co. (1863), 14 C.B.
(x.s.) 405; Brierley Hill Local Board v. Pearsall (1884), 9
App. Cas. 595, but the damages or compensation being ascer-
tained, the award should be enforced by action.

The decision under the Arbitration Aect, 9 & 10 Wm. IIT., c.
15, provides another illustration of the impossibility of enfore-
ing an award of arbitrators, where there has been nothing in
dispute, as differences or controversy between the parties:
Hemingway’s Arbitration (1834), in note to Parkes v. Smith
(1850), 15 Q.B. 297 at p. 305 ; also reported in 3 N. & M. 860.
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While the language in all the statutes under which these,
decisions were given is undoubtedly different from the lan-
guage of our Public Works and Arbitration Acts, they are all
alike in this respect, that it is an essential preliminary to sum-
mary enforcement of an award under them that there must be
a dispute, difference or controversy between the parties. In
Halsbury’s Laws of England, Vol. 1, p. 440, the cases are col-
lected which shew the distinction between an agreement for
valuation and a submission by arbitration.

The case of In re Northern Counties and Vancouver Cily
(1901), 8 B.C. 338, although under another statute, is to the
same effect. Counsel attempted to distinguish these cases on
the ground of the differences in the statutes and emphasized
the fact that there was no right of appeal under the English
statutes, and alleged that there was such a right in British
Columbia. Such a difference might reasonably be a good
ground for adopting a different practice, as all questions could
be raised on the arbitration. 1le referred to our practice under
the Railway Act, Cap. 194, R.S.B.C. 1911. Section 68 of that
Act provides for an appeal “upon any question of law or fact.”
He relied strongly on the case of Sweinsson v. Rural Munici-
pality of Charleswood (1917), 3 W.W.R. 201, which seems to
question the decision in 8 B.C. 338. That case was under
The Municipal Act of Manitoba, Cap. 133, R.S.M. 1913, and
The Arbitration Act of the same Province, Cap. 9 of the same
statute, subsection (h) of section 4 of which provides that “the
award . . . . shall be final and binding,” subject to the pro-
visions of sections 13 and 22. Section 13 deals with the mis-
conduct of an arbitrator, and section 22 makes the most sweep-
ing provision for an appeal to the Court of Appeal, and gives
that Court right to “reverse, alter or vary the award . . . . in
any manner that seems just.”

The case of Re Colquhoun and the Town of Berlin (1880),
44 T.C.Q.B. 631, referred to in the Sweinsson case at p. 208, is
governed by practically similar sections: see p. 209.

It is, I think, open to question whether the Arbitration Act
has anything to do with the present case, as section 30 of the
Public Works Act provides for the making of the submission a
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Rule of Court, and so it seems to be complete in itself, but
assuming that sections 24 and 25 of the Arbitration Act do
bring in the submission under that Act, then we look in vain
for any general right of appeal given by it. Clause (h) of the
Schedule provides that the award shall be “final and binding.”
There is no qualification whatever to this, and the Schedule is
by section 4 made a provision in all submissions. The only
right in the nature of an appeal is that given by section 14,
which is limited to removing an arbitrator who has miscon-
ducted himself, or setting aside an award on the same ground
or upon the ground that the award or arbitration has been
improperly procured.

Mr. Carter, for the Crown, also referred to the following as
authority for the proposition that where there is a substantial
question raised as to the right to recover at all, it should be
done by action: Clemons v. St. Andrews (1896), 11 Man. L.R.
111; Brierley Hill Local Board v. Pearsall (1884), 9 App.
Cas. 595; Russell on Arbitration and Award, 8th Ed., pp. 295,
298, 309 and 341. He raised a serious question as to the bind-
ing effect of the agreement on the Crown, but in the view I
have taken, it is unnecessary to discuss that question.

‘While I have come to the conclusion that the summons must
be dismissed, T feel that I may be permitted to follow the
example of Prendergast, J. in Canadian Domestic Engineering
Co. v. Regem (1919), 2 W.W.R. 762, and recommend that
some consideration be shewn by the Crown to Mr. Mackay, for
there appears to be no question that he acted bona fide through-
out and has been put to a great deal of expense through no fault
of his, and it is equally clear that he had good reason for believ-
ing that the administration with whom he was dealing fully
intended to carry out the contract and pay the award.

From this decision Mr. Mackay appealed. The appeal was
argued at Victoria on the 31st of January and 1st and 2nd of
February, 1921, before ‘Macooxarp, C.J.A., Garriger, Mc-
Pairrirs and Essrts, JJ.A.

Harold B. Robertson, for appellant: This is an application
under section 15 of the Arbitration Act. They say that the
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agreement between Mackay and the Public Works Departmnent
does not come within the Arbitration Act, and as the award
only fixed the amount, and not the liability to pay, the Courts
will not enforce payment under said section 15. We paid half
the cost of the arbitration and of the umpire. We were unable
to obtain the amount of the award from the incoming Govern-
ment and then applied for a petition of right, which was
refused. They say we lack an order in council authorizing
the purchase, and secondly, there is absence of a seal. My con-
tention is the award is good on its face: see Rex v. Vancouver
Lumber Co. (1920), 1 W.W.R. 255. By reason of sections 3
to 11 of the Public Works Act, we contend the minister has
full power to acquire lands. He may determine to acquire
land without the passage of an order in council: see Morris &
Bastert, Limited v. Loughborough Corporation (1908), 1 K.B.
205 at pp. 215-6; The Gresham Blank Book Co. v. Regem
(1912), 14 Ex. C.R. 236 at p. 239. On the question of pre-
sumption of authority see Marshall v. Lamb (1843), 5 Q.B.
115.  As to the necessity of a seal see Halsbury’s Laws of Eng-
land, Vol. 8, p. 308, par. 697; Bailiffs of Yarmouth and
Cowper's Case (1629), Godb. 439; Reg. v. The Inhabitants of
St. Paul (1845), 7 Q.B. 232; In re Sandilands (1871), L.R.
6 C.P. 411 at p. 413.  Crown lands can only be disposed of by
order in council, but that is provided by statute, and is different
from the present case. The minister is the agent of the
Crown, and may enter into this agreement. Their case rests
on the argument that the minister acted without the sale being
authorized by order in council, but the minister having done
what he did under the Act creates an estoppel, and we paid half
the arbitration fees: see Attorney-General to the Prince of
Wales v. Collom (1916), 2 K.B. 193. There is estoppel by
pavment of money: see Plimmer v. Mayor, &c., of Wellington
(1884), 9 App. Cas. 699. We have an award and we paid
$150: see Attorney-General for Trinidad and Tobago v. Bourne
(1895), A.C. 83; Kennard v. Harris (1824), 2 B. & C. 801;
Powis v. Cily of Vancouver (1916), 23 B.C. 180 at p. 186.
On the question of validation of the contract see Attorney-Gen-
eral of British Columbia v. Bailey (1919), 27 B.C. 305 at pp.



XXX.] BRITISH COLUMBIA REPORTS. 9

818-9. It is not necessary for us to inquire whether an order GREGORY,J.
in council had been passed: see Nowell v. Mayor, &c., of Wor- 1920
cester (1854), 9 Ex. 457. The two points dealt with by the ypy 14
learned judge were, first, that it was not an arbitration that

could be enforced under section 15 of the Arbitration Act, but 02;1;37 A?JF
under section 3 of the Public Works Aect he has power to con-  ——
tract and he did contract. Under section 2 he is the agént of 1921
the Government, and the arbitration is authorized by section 12 April 29.
and an umpire is appointed: see Re Hopper (1867), L.LR. 2 I~ ze
Q.B. 367 at p. 372 ef seq. Secondly, there was no dispute as ngg‘fm
to the price of the property between the parties, and therefore Aﬁﬁcig f
nothing to arbitrate as contemplated by the Act, but the arbitra-

tion was regularly heard, and witnesses on both sides as to
valuation: see Re An Arbitration between Hammond and

Waterton (1890), 62 L.T. 808 at p. 809; Taylor v. Yielding

(1912), 56 Sol. Jo. 253.  As to whether the Court has juris-

diction to enforce the award under section 15 of the Arbitra-

tion Aect see Archbold’s Q.B. Practice, 13th Ed., Vol. 2, p. 1316.

As to enforcing an award by making it a rule of the Court see

also Nichols v. Chalie (1807), 14 Ves. 265 at p. 267; Lucas v.

Wilson (1758), 2 Burr. 701; Hales v. Taylor (1726), 2 Str.

695; Archbold’s Q.B. Practice, 13th Ed., Vol. 2, pp. 1252-6.

On the question of jurisdiction to deal with the award see In

re Robert Evan Sproule (1886), 12 S.C.R. 140; The King v.

The “Despatch” (1915), 21 B.C. 503 at p. 504; Sweinsson v. Argument
Rural Municipality of Charleswood (1917), 3 W.W.R. 201 at

p- 203; Stalworth v. Inns (1844), 13 M. & W. 466; Dicken-

son v. Allsop (1845), 1b. 722; In re Hall and Hinds (1841), 2

Man. & G. 847. There are no disputes of fact here, just two

questions of law, so that the matter can be dealt with as well by

summons as by action: see In re Powers. Lindsell v. Phillips
(1885), 30 Ch. D. 291 at p. 296; Wailliams v. Local Union

No. 1562 UM.W. of A. (1919), 1 WW.R. 217 at p. 239;

Cameron v. Cuddy (1914), A.C. 651 at p. 656; Bentley v.
Manchester, Sheffield and Lincolnshire Railway Company

(1891), 3 Ch. 222; Ashby v. White ef al. (1703), 2 Ld.

Raym. 938; 1 Sm. L.C., 12th Ed., 266 at p. 286. At law we

have no right to bring an action, but by statute a remedy is
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provided. We should not be enforced to go without a remedy.
We are asking the Court to proceed under section 15 of the
Act, and we should not be refused because there may be
another remedy. If we come under section 15 of the Arbitra-
tion Act, section 30 of the Public Works Act gives us the right
to apply. The order can be enforced: see Chitty’s Preroga-
tives of the Crown, 1820, pp. 348-9; Audette’s Practice of
the Exchequer Court, pp. 84-5.

Carter, for the Crown: The acquiring of land for the Crown
must be done by order in council unless there is an Act
authorizing the minister to enter into a contract. There must
be a delegation of authority by statute. As to section 3 of the
Public Works Act, if it gives the minister power to do what he
did, the first part of the section is nugatory. Under that sec-
tion there must be an order in council. There must be a reso-
Intion of the Council: see Rex v. Vancouver Lumber Co.
(1920), 1 W.W.R. 255 ; Canadian Domestic Engineering Co. v.
Regem (1919), 2 W.W.R. 762 at p. 777.  The Jacques-Carteer
Bank v. The Queen (1895), 25 S.C.R. 84; Humphrey v. The
Queen (1892), 20 S.C.R. 591 at p. 593.  As to the seal, a seal
of a company cannot be changed except by resolution; in this
case the seal of the department was in the hands of the chief
clerk, and should have been used. The authority of the min-
ister to act without an order in council is dealt with in City of
Swift Current v. Leslie et al. (1916), 10 Sask. L.R. 1. As to
estoppel, a recital in an agreement cannot bind the Province.
The Governor in Council had nothing to do with the payment
made: see Robertson’s Civil Proceedings by and against the
Crown, pp. 576 and 578; Humphrey v. The Queen (1891), 2
Ex. C.R. 386; (1892), 20 S.C.R. 591. The Arbitration Act
does not apply to the enforcement of an award under the Public
Works Act.  Proceedings for enforcement under the Public
Works Act are inconsistent with the Arbitration Act and there-
fore, as provided in section 25 of the Arbitration Act, does
not apply. Under the Public Works Act the method of enforce-
ment is under section 30. As to making the award a rule of

.the Court see Annual Practice, 1921, Vol. 2, p. 2181. This

arbitration proceeded under the Public Works Act, and it was
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necessary to make it a rule of the Court. You cannot get an
attachment against the Crown. Stress should be put upon the
words “unless inconsistent.” This is not an arbitration within
the meaning of the Public Works Act; it is simply an agree-
ment for purchase and sale of land.  This is not a submission,
but merely a means of finding a price. This is only a term of
the contract: see In re Lee and Hemingway (1834), 3 N. & M.
860; 15 Q.B. 304; Re Arbitration between Joseph Walker
and Local Board of Beckenham (1884), 50 L.T. 207; In re
Carus-Wilson and Greene (1886), 18 Q.B.D. 7; Collins v.
Collins (1858), 26 Beav. 306; Re Langman and Martin et al.
(1882), 46 U.C.Q.B. 569. An application under section 15
of the Arbitration Act does not lie when the award, as in this
case, only ascertains the amount to be paid but not the liability
to pay: see Russell on Arbitration and Award, 9th Ed., 322;
In re Northern Counties and Vancouver City (1901), 8 B.C.
338; Drierley Hull Local Board v. Pearsall (1884), 9 App.
Cas. 595; Beckett v. Midland Railway Co. (1866), L.R. 1
C.P. 241; In re Willesden Local Board and Wright (1896), 2
Q.B. 412 at p. 417; Tourangeaw v. Township of Sandwich
West (1920), 48 O.L.R. 306 at p. 318.

Robertson, in reply, referred to In re Kitsilano Indian
Reserve (1918), 25 B.C. 505 at p. 508; Russell on Arbitra-
tion and Award, 10th Ed., 2589, and Re An Arbitration
between Hammond and Waterton (1890), 62 L.T. 808.

Cur. adv. vult.

20th April, 1021.
Macponarp, C.J.A.: The appellant entered into what pur-
ports to be an agreement for sale of his lands to His Majesty,
represented by the Honourable Thomas Taylor, then Provin-
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cial minister of public works, the acquisition of the land being macoonaro,

for a purpose within the provisions of the Public Works Act.
The agreement recites that: “Whereas His Honour the Lieu-
tenant-Governor in Council of the Province of British Colum-
bia has deemed it necessary to acquire and take possession of
the lands [in question],” it is witnessed that the parties to the
agreement, namely, the appellant, as vendor, and His Majesty,

C.J.A.
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as purchaser, agreed to the terms and conditions in the agree-
ment mentioned.

The power to acquire land for the purposes aforesaid is given
by section 3 of the Public Works Aect, Cap. 189, R.S.B.C. 1911.
The relevant parts of that section are as follows:

“The Lieutenant-Governor-in-Council may acquire and take possession,
for and in the name of His Majesty, of any land . . . . which is in his
judgment necessary for the use . . . . of any public work . . . . and the
said minister [of Public Works] may, for such purpose, contract with all
persons.”

The appellant has failed to prove that an order in council
was passed authorizing the acquisition of this land. The evi-
dence is all to the contrary. The question then is: Can the
agreement with the minister be enforced when not founded
upon an order in council? If it can, then the reference to the
Lieutenant-Governor in Council mentioned above is negligible,
and the exercise of his “judgment” in the matter may be dis-
pensed with. In my opinion, that is not the true meaning of
section 3, read either alone or in conjunction with the rest of
the Act. The statute is a public one, and all persons entering
into contracts of the character aforesaid are presumed to be
acquainted with it.

There was some suggestion in argument that the transaction
had the approval of the Cabinet, but there was no suggestion
that it had the assent of, or had ever been brought to the notice
of the Lieutenant-Governor, so that it is not necessary here to
consider whether a verbal order in council, something of which
I have never heard, if proved, would have sustained the con-
tract. In my opinion, the Legislature has clearly made it a
condition to the acquisition of such lands as are in question,
that the decision of the Council should be signified in the cus-
tomary way by minutes of council, which should then be duly
assented to by the Lieutenant-Governor, and that in the absence
of such, the Province should not be put under obligation to the
party with whom the minister purported to contract.

None of the several cases to which we were referred ave of
much assistance, since the decision of the appeal depends upon
the construction to be placed on the language of the statute
itself. In any case, the appellant cannot get much comfort
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from them. In this view of the case it becomes unnecessary to
consider the other points raised in the argument.
I would dismiss the appeal.

Garrineg, J.A.: T have given very careful consideration to
the various points argued by Mr. Robertson, to the Public
Works Act, and the various authorities cited, and it appears to
me that the insuperable obstacle in the way of the applicant’s
success lies in the fact that there was mno order in council in
the first place, and secondly, no ratification of the minister’s
act by any body competent to ratify it. These matters have
been dealt with by the Chief Justice, in whose judgment I
concur. In this view it becomes unnecessary to deal with the
other questions upon which the judgment below proceeded.

The appeal should be dismissed.

McPumrres, J.A.: This appeal involves the consideration
of a point of law of some nicety, and at first sight would seem
to present an insuperable barrier to the success of the appel-
lant. 1 have, however, after careful consideration, arrived at
the conclusion that the Public Works Act (R.S.B.C. 1911, Cap.
189) in its terms is so framed that it is not a condition prece-
dent to the entry into a contract by the minister of public
works that there should first be passed an order in council where
lands are to be acquired and possession taken of them, and even
if I were wrong in this, then T am of the opinion that in view
of all the surrounding faets, it is not open to the Crown to now
contend that by reason of the non-passage of an order in coun-
cil, all is abortive. Section 3 of the Act reads as follows:

“The Lieutenant-Governor in Council may acquire and take possession,
for and in the name of His Majesty, of any land, tenements, heredita-
ments, streams, waters, watercourses, fences, and walls, the appropriation
of which is in his judgment necessary for the use, comstruction, or main-
tenance of any public work or building, or for the use, construction, or
maintenance of hydraulic privileges made or created by, from, or at any
public work, or for the enlargement of or improvement of any public
work, or for obtaining better access thereto; or for the purpose of estab-
lishing a reserve for the protection of any animals, birds or fishes; and
the said Minister may, for such purpose, contract with all persons, guar-

dians, tutors, curators, and trustees, whatsoever, not only for themselves,
their heirs, successors, executors, administrators, and assigns, but also
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GREGORY, J. for and on behalf of those whom they represent, whether infants, absentees,
— lunatics, married women, or other persons otherwise incapable of con-
1920 tracting, possessed of, or interested in such lands, real property, streams,

May 14. water and watercourses; and all such contracts, and all conveyances or
other instruments made in pursuance of any such contract, shall be valid

COURTOF  to all intents and purposes whatsoever.”

APPEAL . . . ..
—_ It is also useful to note the interpretation of “Minister” as

1921 get forth in section 2 of the Act, which reads as follows:
April 29. “In the construction of this Act—‘Minister,” ‘the Minister,” ‘the said
Minister,” means Minister of Public Works of this Provnice or the person
IN RE scting as such for the time being, and every person duly authorized by the
Pustic = p; £-G in Council t d for the said Minister, and
Works Acy Lieutenant-Governor in Council to act as and for the sal inister, an
AND N. ¥. any agent duly appointed in writing by the said Minister for the purposes

Mackay of this Aect.”

It is only necessary to give careful reading to the provisions
of the Act and it is apparent that the minister of public works
has been given by the Legislature, in apt words, the authority
to enter into contracts for the acquirement of and the taking
possession of lands. The contract of the minister is the statu-
tory method fixed for the Lieutenant-Governor in Council, <.e.,
the Crown, to acquire the lands and possession thereof. It is
to be noted that in section 3 of the Act we have these words,
“and the said minister may for such purpose contract with all
persons.”  Now, what purpose does the language refer to?
Unquestionably the purpose is, that “the Lieutenant-Governor

MOPHILLIPS, in Council may acquire and take possession, for and in the
sa.  name of His Majesty of any land” (these are the opening
words of the section) which the minister has contracted for,
and it will be seen that the section further provides, in respect
to the contracts authorized to be entered into, that, “all such
contracts and all conveyances or other instruments made in pur-
suance of any such contract shall be valid to all intents and
purposes whatsoever.”

Admittedly a contract was entered into, it is a well consti-
tuted submission to arbitration, and it was in the following
terms: [The learned judge quoted the contract in full and
continued.]

There can be no question that it was the intention of the
Crown to acquire the lands. In fact, the Crown was by the
agreement given possession of the lands. The Government of
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British- Columbia desired to acquire the lands and take posses-
sion of them in the carrying out of the construction of the
Johnson Street bridge, a public work, and following the agree-
ment, arbitrators were duly appointed by the Crown and the
appellant, and an award was made in due course.

Some argument was directed to the point that it was not
really an arbitration, as there were no disputes or differences,
merely the arriving at the value of the lands. It is a fair
inference, if there is nothing more, that there must have been
disputes or differences of opinion, otherwise what need for an
arbitration? If I think it necessary I will later advert to this

point. The award was in the following terms:

“We, the undersigned, the arbitrators appointed herein, award that the
sum of $46,800 shall be paid to the said K. 8. Munn for the purchase of
lot one hundred and eighty-two ‘B’ (182B); and we award that the sum
of $107,400 shall be paid to the said N. F. Mackay for the purchase of lots

one hundred and eighty-two ‘A’ (182A) and one hundred and eighty-two’

‘G (182G).”

Later some correspondence took place between the solicitors
for the appellant and the Honourable W. J. Bowser, K.C., the
Prime Minister, which reads as follows: [The learned judge,
after quoting the correspondence, continued. ]

It is to be observed that the Prime Minister says “we are
satisfied with the award,” and the fact is that the Crown was
represented by counsel at the arbitration, and no question of
the validity of the transaction is set up until after a change of
Government takes place. Then, following a petition of right
filed by the appellant, a fiaf is refused upon the ground that
there was no supporting order in council, that the agreement
for the acquisition and possession of the lands was not sealed
with the seal of the department of public works, that there were
no accepted plans for the bridge, and the proposed acquisition
of the lands was not justified by the conditions then or pre-
viously existing. Later the submission to arbitration was
made, in accordance with the Supreme Court practice, a rule
of the Supreme Court, the order reading as follows: [The
learned judge quoted the order of GREGoRY, J. and continued.]

Then proceedings were taken against the Crown by way of
originating summons to enforce the award. The application
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came on for hearing before Mr. Justice Grecory, and that
learned judge dismissed the summons to enforce the award,
and from that judgment this appeal is taken.

The appellant, if not able to succeed in enforcing the award
under the provisions of the Public Works Act and the Arbi-
tration Aet (R.S.B.C. 1911, Cap. 11) is without remedy, as
without leave from the Crown, and that leave has been already
refused, no action can be brought against the Crown whereby
any enforcible judgment against the Crown can be imposed.

In this connection I would refer to what Lord Buckmaster
said in Hsquimalt and Nanaimo Railway Company v. Wilson
(1919), 3 W.W.R. 961 at p. 967; [(1920), A.C. 358 at p.
367]: :

“In proceedings for which a petition of right is the proper course, the
Courts, as already pointed out, would undoubtedly decline to entertain an
action brought against the Attorney-General in the ordinary way.”

I refer to this point because the learned counsel appearing
at this Bar and representing the Crown submitted that the
proper course for the appellant to take was to sue upon the
award by way of an ordinary action at law, and I would further
refer to what Sir George Farwell said in delivering the judg-
ment of their Lordships of the Privy Counecil in the Fastern
Trust Company v. McKenzie, Mann & Co., Limited (1915),
A.C. 750 at pp. 759-60.

The present case is one to which the maxim Omnia
presumuntur rite et solenniter esse acta is applicable (see per
Pollock, C.B., Reed v. Lamb (1860), 6 H. & N. 75 at pp. 85-6;
per Crompton, J., Dawson v. Willoughby (1865), 5 B. & S.
920 at p. 924), but it may be said, of course, if necessity there
be for an order in council, that the contrary is shewn (see per
Story, J., United States Bank v. Dandridge (1827), 12 Wheat.
64 at pp. 69, 70; Davies v. Pratt (1855), 17 C.B. 183; Earl
of Derby v. Bury Improvement Commissioners (1869), L.R. 4
Ex. 222 at p. 226). 1 do not consider that Rex v. Vancouver
Lumber Co. (1920), 1 W.W.R. 255 is conclusive in the present
case against the appellant, where it was said in the judgment of
their Lordships of the Privy Council, delivered by Viscount

Haldane at p. 256, that

“The grant of this lease was made, not under the Great Seal of Canada,
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but under a statutory authority, conferred by 57 & 58 Viet. (Canada),
ch. 26, which provided that the Governor in Council might authorize the
sale or lease of any lands vested in Her Majesty which were not required
for public purposes, and for the sale or lease of which there was no other
provision in the law. It is obvious that this provision made it necessary
that the requisite authority should be conferred by an order in council.”

The statute (57 & 58 Viet. (Canada), Ch. 26) there under

review was quite different in its terms, reading as follows:

“3. The Governor in Council may authorize the sale or lease of any
lands vested in Her Majesty which were not required for public purposes,
and for the sale or lease of which there is no other provision in the law.”

Here, in the Public Works Act, there is provision made in
the statute in precise terms defining the modus operandi and
giving to the minister the statutory authority to proceed,
acquire and take possession of land for the Crown, and the sub-
ject was in no way called to look for or deal with any other
authority.

The whole question is: Had the minister statutory authority
to do what he did? Tt cannot be said that it is unknown to the
law that there can be the sale of lands of the Crown or purchase
of lands on-behalf of the Crown without an order in council
supporting the transaction, notably the Commissioners of
Woods, Forests and Land Revenues in England may do so; the
statute gives authority (Crown Lands Act, 1829, 10 Geo. IV,
¢. 50), it is true in some cases subject to the consent of the
treasury. The Commissioners of His Majesty’s Works and
Public Buildings in England are constituted a corporation, the
First Commissioner may be a member of the House of Com-
mons (Crown Lands Act, 1851, 14 & 15 Viet., ¢. 42, s. 20)
and the ex officto commissioners are invariably members of the
ministry, and the commissioners of works may purchase and
sell lands and no order in council would appear to be necessary
(Halsbury’s Laws of England, Vol. 7, pp. 132, 136).

Numerous instances might be cited, but after all, the question
must be determined upon the particular statute law under
which the authority is claimed, and little assistance can be
cleaned by references to cases based on other statute law. Lord
Parmoor, in City of London Corporation v. Associated News-
papers, Limited (1915), A.C. 674 at p. 704 said:

“I do not think that cases decided on other Acts have much bearing on

2
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GREGORY, J. the construction of the Acts or sections on which the present case depends.
—— So far, however, as it is allowable to be guided by decisions in analogous
1920 cases I agree . . . .7 B

May 14. It is helpful to observe what the statute law is in England

in the course of arriving at a decision of what the intention of
CXE;EA? the Legislature was, as undoubtedly the Public Works Act as
well as the Arbitration Act were framed upon analogous statute
law of England. Section 3 of the Pukblic Works Act is a statu-
tory delegation of authority to the minister; but admittedly

1921
April 29.
Ix R the minister must exercise the authority in accordance with the
Wg;fg‘l wor statutory provisions and in the spirit of the statute. This, in my
AND CNK~£' opinion, the facts amply shew (Bichards v. Attorney-General of
Jamaica (1848), 6 Moore, P.C. 381 at p. 399; Marshall v.
Lamb (1843), 5 Q.B. 114; The Gresham Blank Book Co. v.
Regem (1912), 14 Ex. C.R. 236).

The Public Works Act provides for arbitration, and the
Arbitration Act is applicable generally to all arbitrations under
any Act (In re Jackson and North Vancouwver (1914), 19 B.C.
147), and specifically to arbitrations to which the Crown is a
party (R.S.B.C. 1911, Cap. 11, Sec. 24). Section 37 of the
Public Works Act, empowering the minister to enter into con-
tracts, calls for the seal of “his department.” The minister
was not aware that there was any official seal, and I do not
consider that it was established there was. He used the ordi-

scerrLLies, nary wafer seal, and upon the authorities it is clear, in my
IA opinion, that the contract was effectively and validly sealed, and
it is to be observed that the Department of Public Works Aet
(R.8.B.C. 1911, Cap. 190) does not in its provisions mention
any official seal.

Finally, upon all the facts of the present case, even apart
from the view expressed that the statute law supports the
validity of the contract and the award, the facts support
estoppel against the Crown, and I would refer to what Atkin, J.
(now Lord Justice Atkin) said in Atforney-General to -the
Prince of Wales v. Collom (1916), 2 K.B. 193 at p. 204.

The award, in my opinion, was a valid award and is binding
upon the Crown, and not having been moved against within the
required period (In re Kitsilano Indian Reserve (1918), 25
B.C. 505 at p. 508), and the submission having been made a
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Rule of Court, the award is enforcible, which, with great
respect to the learned trial judge, should have been the judg-
ment of the Court below (In re Harper and Great Eastern
Railway Co. (1875), L.R. 20 Eq. 39).

No question of want of title was raised, and as I understand
it, it is admitted that good title can be given the Crown, and
that being the case (Creelman v. Hudson Bay Insurance Com-
pany (1919), 88 L.J., P.C. 197; (1920), A.C. 194), the appel-
lant is entitled to be paid by the Crown the compensation
awarded. Erle, C.J., in Re Newbold & The Metropolitan
Railway Co. (1863), 14 C.B. (w.s.) 405, said at p. 411:

“As at present advised, I think the award of arbitrators or an umpire
under this Act stands in the same position as the assessment of damages
by a compensation jury.”

The arbitration here was an effective one, in my opinion, and
in pursuance of the statute law referred to binding upon the
Crown, and the aidance of the Court was rightly and properly
resorted to. It is instructive upon this point to refer to Cam-
eron v. Cuddy (1914), A.C. 651. The head-note reads:

“In an action upon a contract whereby the parties have provided for
arbitration as a means of ascertaining the amount due under the contract,
if arbitration proceedings have proved abortive it is the duty of the Court
to supply the defect by itself ascertaining the amount due,”

and I would in particular refer to what Lord Shaw of Dum-
fermline said at p. 656.

The objection here pressed on the part of the Crown, that
because simpliciter, no order in council was passed there is no
liability, admittedly would have force in most cases, but I have
endeavoured to shew that it is without force in the present case.
One maxim that is pertinent at the moment is that referred to
in Broom’s Legal Maxims, 8th Ed., p. 34: Rex non debet esse
sub homane, sed sub Deo et sub lege, quia lex facit regem
(Bract. Lib. i. fo. 5; 12 Rep. 65.)—The King is under no man,
yet he is under God and the law, for the law makes the King.”
It is true there is another maxim which reads: “Rex non potesi
peccare. (2 Rolle, R. 304.)—The King can do no wrong”
(Broom, p. 39), but here we have the requisite statute law to
satisfy the further maxim: “Roy n’est lie per ascun statute, si
il ne soit expressement nosme. (Jenk. Cent. 307.)—The King is

19
GBEGORY, J.

1920
May 14.

COURT OF
APPEAL

1921
April 29.

IN RE
PusLic
WORES AcCT
AND N. F.
MACKAY

MCPHILLIPS,
J.A.



20 BRITISH COLUMBIA REPORTS. [Vor.

GREGORY, J. not bound by any statute, if he be not expressly named to be so

1920  bound” (Broom, p. 58).
As we have the Crown specifically named, and the contract to

May 14.
be enforced is the contract of the minister authorized by Parlia-
COURT OF I
apppar  ent to contract, it follows as a matter of necessary legal
sequence that in the present case the Crown is bound by the
1921
. contract and also bound by the award.
April 29 T would allow the appeal.
IN RE :
PusLic EBerts, J.A. would dismiss the appeal.
WORKS Act
AXD N. F, . aye . .
MACKAY Appeal dismissed, McPhillips, J.A. dissenting.
Solicitors for appellant: Barnard, Robertson, Heisterman &
Taxt.
Solicitor for respondents: W. D. Carter.
COURT OF MacINNES v. DALY: GWYNN, GARNISHEE.
. APPEAL
1921 Winding-up—Solicitor engaged by liquidator—C’bsts——Personal liability of
' liguidator—~Set-off of solictor’s debt to company—Garnishee—R.8.C.
April 29. 1906, Cap. 144, Sec. 38.

MACINNES e solicitor appointed by the liquidator of a company under authorization
D:.LY by the Court, pursuant to section 38 of the Winding-up Aect, has no
claim against the official liquidator personally for his costs, but must

look to the assets of the company in liquidation, and as against a

garnishing creditor of the solicitor, the liquidator may set off

against the costs owing to the solicitor a debt owing by the solicitor

to the company.

APPEAL by the garnishee from an order of Morrisow, J., of
the 22nd of February, 1921, that the garnishee pay $750,
being moneys due by the garnishee to the defendant, and
attached under attaching order of the 12th of January, 1921.
The plaintiff obtained judgment against the defendant on the

Statement
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21st of December, 1920, for $2,549.91. The garnishee, who
was official liquidator of the Dominion Trust Company, had
prepared a bill for submission to the Dominion Parliament for
passage in connection with the said liquidation, and in his

21

COURT OF
APPEAL

1921
April 29.

capacity as liquidator he employed Charles Wilson, K.C., t0 macrnnes

represent the Dominion Trust Company in liquidation in con-
nection with the passage of the Bill. Mr. Wilson, on leaving
Ottawa, employed the defendant to complete the business in
Ottawa in connection with the passage of the said Bill, and the
defendant rendered a bill for his services for $750. The
garnishee claimed he was not personally liable, but the said
indebtedness to the defendant was a debt of the Dominion Trust
Company.  The learned trial judge made the order as applied
for, finding that in the circumstances the garnishee was person-
ally liable, following Burt v. Bull and Ward (1894), 64 L.J.,
Q.B. 232.

The appeal was argued at Vancouver on the 8th of April,
1921, before Macvoxarp, C.J.A., Garrmmer and EBErTs,
JJ.A.

Wilson, K.C., for appellant: Gwynn, the garnishee, gave
Daly credit for the $750, off-setting a portion of the debt due
from Daly to the company. The liquidator is not personally
liable for Daly’s fees. Ile would have to pay Daly before he
paid himself and to that extent only is he liable: see Cole v.
Eley (1894), 2 Q.B. 180 at p. 187.  Daly conld not maintain
an action against Gwynn, and that is the test: see Webster v.
Webster (1862), 31 Beav. 393; 135 R.R. 484. There can be no
action against the liquidator without leave of the Court, and
this applies to garnishee proceedings. He entered into the
ordinary contract of retaining a solicitor: see Graham v. Edge
(1888), 20 Q.B.D. 538; In re Ebsworth & Tidy’s Contract
(1889), 42 Ch. D. 23 at p. 38.

J. A. Maclnnes, for respondent: A liquidator acts as an
officer of the Court and is personally responsible for all his acts.
We contend we come under the case of Burt, Boulton & Hay-
ward v. Bull (1895), 1 Q.B. 276; Boehm v. Goodall (1911),
1 Ch. 155; Gooch’s Case (1872), 7 Chy. App. 207 at p. 211

.
Darny

Statement

Argument



22

COURT OF
APPEAL

1921
April 29,

MaAcCINNES
.
DaLy

Argument

MACDONALD,
C.J.A.

BRITISH COLUMBIA REPORTS. [Vor.

A liquidator is always a receiver, and he incurred liability as
an officer of the Court. It was a step taken in the course of
the winding-up. If there is a personal liability no set-off would
arise: see Nelson v. Roberts (1893), 69 L.T. 852.

Wilson, in reply: There is a marked distinction between a
receiver and a liquidator: see Palmer’s Company Precedents,
Part IL, p. 385. A receiver is at times held personally respon-
sible, but never a liquidator: see In re Anglo-Moravian Hun-
garian Junction Railway Co. Ex parte Watkin (1875), 1 Ch.
D. 130.

Cur. adv. vult.

20th April, 1921.

Macponarp, C.J.A.: In proceedings under the Winding-up
Act, Cap. 144, R.S.C. 1906, the liquidator was authorized by
the Court, pursuant to section 38 of the Act, to appoint a solici-
tor, and, acting on this authority, he appointed the defendant
to promote a Bill before Parliament to facilitate the winding-
up.  The plaintiff, a creditor of the defendant, sued him, and
attached the costs owing to him by the liquidator of the com-
pany in liquidation, the Dominion Trust Company. The
defendant was largely indebted to the company, and the liqui-
dator claimed to set-off the said indebtedness against these costs.
Against this claim it was argued that the debt attached was one
owing by the liquidator personally and that there could be no
set-off.

This was the sole question argued in the appeal. M.
Wilson relied strongly on In re Anglo-Moravian Hungarian
Junction Railway Co. Ex parte Watkin (1875), 1 Ch. D. 130,
and Mr. MacInnes, counsel for the respondent, relied with equal
confidence upon Burt v. Bull and Ward (1894), 64 L.J., Q.B.
232.  There was no special agreement between the liquidator
and the solicitor in respect of the costs. It was decided in
Burt v. Bull and Ward, supra, that a receiver and manager
appointed by the Court to carry on an incolvent’s business and
who retained a solicitor in connection therewith, was personally
liable to the solicitor, though he might recoup himself out of the
estate. The decision in Ex parte Watkin, supra, was that an
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official liquidator who appointed a solicitor with the approval
of the Court, was not personally liable to the solicitor for his
costs, but that the solicitor must be held to have contracted,
relying upon the assets of the estate. The decision in each case
was that of the Court of Appeal.

No reference to the earlier case was made in the later one, so’

that unless the earlier one was overlooked, and I cannot think
that it was, the two cases are not to be regarded as parallel ones.
In other words, a different rule with respect to the rights of
the solicitor has been laid down where he was solicitor in wind-
ing-up to that which was adopted where he was the solicitor for
a receiver and manager. It is impossible to read the reasons of
the four judges who decided Ex parte Watkin, supra, and the
judgment of Vice-Chancellor Bacon in a previous case approved
by the Court of Appeal, without seeing that the rule has been
clearly laid down that in compulsory winding-up, as well as in
voluntary winding-up, the solicitor appointed with the approval
of the Court is not the solicitor of the liquidator, but must look
to the assets of the company in liquidation for his costs, which
the Act makes a preferential claim. This result was arrived
at with due consideration of the statute which governed such
proceedings, namely, the Companies Act, 1862.

The sections of our Winding-up Act corresponding to the
ones referred to in the English case are practically the same as
those of the Companies Act of 1862. There is no distinction
between the facts of the two cases, with one exception, in Kz
parte Watkin the solicitor was appointed by the liquidator,
which appointment was approved by the Court. Here the
liquidator was authorized by the Court, pursuant to said sec-
tion 38, to appoint a solicitor. I cannot see in that circum-
stance any material distinction between the two cases. The
point in both is that the solicitor was appointed in pursuance
of the statute.

T would therefore allow the appeal.

Garvriuer, J.A.: Mr. Maclnnes frankly stated in the argu-
ment that if he was not within the decision of Burt v. Bull and
Ward (1894), 64 L.J., Q.B. 232, that he was out of Court. This
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was a case where a manager and receiver appointed by the Court
(in an action by debenture-holders) for the purpose of carrying
on the business was held personally responsible for timber
ordered from the plaintiff in the course of carrying on the busi-
ness, and is a decision of the Court of Appeal composed of Lord
Esher, M.R., Lopes and Rigby, L.JJ.

In Nelson v. Roberts (1893), 69 L.T. 852, the manager and
receiver, who was also executor of the estate, in the course of
his duties as such receiver, purchased certain lambs from a
debtor of the estate. In an action for the price of the lambs,
the Court, Mather and Wright, JJ., held the liability was a
personal one, and that the receiver could not set off the debt due
the estate as against the price of the lambs.

Both these cases were decided subsequently to In re Anglo-
Moravian Hungarian Junction Railway Co. Ex parte Watkin
(1875), 1 Ch. D. 130, and in neither case was reference made
to it. In the Anglo-Moravian case, supra, it was decided that
a solicitor appointed by the official liquidator with the sanetion
of the Court, could claim only as against the assets of the com-
pany. That was a case of compulsory winding-up wherein the
provisions of the Companies Act came up for consideration.
[The learned judge here quoted the judgment of Brett, J. at p.
135 to the end of the first paragraph on p. 136, and continued].

Similar provisions have fo be considered in the case at bar,
but did not have to be considered in the Burt case or in Nelson
v. Roberts, supra, which probably accounts for the fact that in
neither of these cases was the Anglo-Moravian case referred to.

It appears to me that the Anglo-Moravian case is dirvectly in
point here, and it is the decision of a very able Coourt and should
be followed.

The appeal should be allowed.

Eserts, J.A. would allow the appeal.
Appeal allowed.

Solicitor for appellant: Geo. A. Grant.
Solicitor for respondent MacInnes: C. S. Arnold.
Solicitor for respondent Daly: 4. Whealler.
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THE WESTERN CANADIAN RANCHING COMPANY
LIMITED v. THE DEPARTMENT OF INDIAN
AFFAIRS AND THE BOARD OF INVESTI-
GATION UNDER WATER ACT.

Water and watercourses—Record—Irrigation—Indian Reservation—Board
of Investigation—dJurisdiction—B.C. Stats. 1914, Cap. 81, Sec. 288.

The Western Canadian Ranching Company Limited held two water records
from St. Paul’s Creek, dated respectively the 9th and 14th of Decem-
ber, 1869, at the bottom of the first there being a foot-note inserted by
the official issuing it as follows: “This record is made subject to the
rights of the Indians of using the water on the Reserve opposite Kam-
loops.” In 1877 the Indian Reserves Commission, in its report fixing
the boundaries of the Kamloops Reserve, added the words: “The prior
right of the Indians as the oldest owners or occupiers of the soil to
all the water which they require or may require for irrigation and
other purposes from St. Paul’s Creek and its sources and northern
tributary is, so far as the Commissioners have authority in the mat-
ter, declared and confirmed to them,” and in the schedule of the
annual report of the Department of Indian Affairs of the 30th of
June, 1902, under “Remarks,” is the item, “Five hundred inches of
water recorded from St. Paul’s Creek, and all the water from all
sources of water supply on the reserve, Allotted by Joint Reserve
Commission, July 29, 1877.” On the claim of the Department of
Indian Affairs to rights to the water of St. Paul’s Creek before the
Board of Investigation under the Water Act, 1914, the Board granted
the Department of Indian Affairs a water licence out of St. Paul’s
Creek for certain volumes of water for irrigation and domestic pur-
poses for use on the Indian Reserve, with priority as of the 8th of
December, 1869. On appeal by the Western Canadian Ranching Com-
pany Limited:—

Held, that the Board of Investigation had acted without jurisdiction in
granting a licence to the Department of Indian Affairs to divert water
from St. Paul’'s Creek for use on the Indian Reserve.

Per Macponarp, C.J.A.: The powers conferred on the Board as to adjudi-
cating on claims under section 288 of the Act do not extend to a claim
not founded upon a record or right obtained pursuant to an Act or
Ordinance, and the Indians’ claim was not so founded.

A.PPEAL by the Western Canadian Ranching Company Lim-
ited from an order of the 24th of December, 1920, of the Board
of Investigation under the Water Act, wherein the Department
of Indian Affairs was granted a water licence out of St.
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Paul’s Creek for 2,226 acre-feet of water per annum for irriga-
tion purposes, and 25,000 gallons per day for domestic pur-
poses for use on the Kamloops Indian Reserve, with priority as
of the 8th of December, 1869. The plaintiff Company are the
holders of two water records that were issued respectively on
the 9th and 14th of December, 1869. At the foot of the first
record the official added the words:

“This record is made subject to the rights of the Indians of using the
water on the Reserve opposite Kamloops.”

In 1877 the Indian Reserves Commission fixed the boun-
dary of the Kamloops Reserve and added the following words

to their report:

“The prior right of the Indians as the oldest owners or occupiers of the
soil to all the water which they require or may require for irrigation and
other purposes from St. Paul’s Creek and its sources and northern tribu-
tary is, so far as the Commissioners have authority in the matter, declared

“and confirmed to them.”

Also in the schedule of “Indian Reserves” in the supplement
to the annual report of the Department of Indian Affairs for
the year ending June 30th, 1902, in the column headed

“Remarks” is the following item:

“Five hundred inches of water recorded from St. Paul’'s Creek, and all
the water from all sources of water-supply on the reserve. Allotted by
Joint Reserve Commission, July 29, 1877.”

No actual record of water under any Act was produced or
proven. The plaintiff Company appealed mainly on the ground
that the evidence did not shew that the claim of the Department
of Indian Affairs was founded on any record granted for the
use of water out of St. Paul’s Creek.

The appeal was argued at Vancouver on the 7th of April,
1921, before Macpoxarp, C.J.A., Gavrruer and Eserts,

JJ.A.

Mayers, for appellant: As to the effect of the Act of 1897
within the railway belt see Burrard Power Company, Limited
v. Regem (1911), A.C. 87.  Our rights were acquired in 1869,
and the first question is whether the words in the record as to
the rights of the Indians are of any effect. The only way to
acquire a right to water is by the statutory method of staking,
and excludes the power to put any other matter on the record.
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The Act of 1888 shewed the Legislature recognized no right, U% °F

and the Indians only had the same rights as other individuals

owning land. The Board had no power to make the allotment, 1921
April 29,

and there is nothing to shew in the books what legal rights they
had: see Morens v. Board of Investigation (1915), 31 W.LR.  Tug

468 WESTERN
' CANADIAN
Carter, for the Attorney-General: The allotments were RAN&?ING

irregular and void. This was not in the railway belt. v,
DEPART-

W. C. Brown, for the Department of Indian Affairs: The ypxr or

land is in the railway belt. The record was validated by the ig’;‘gs
Act of 1914. The plaintiff’s record of 1869 only gave him
the unoccupied waters, and this reserve was created in 1865,
and we are entitled to certain waters by virtue of that Act,
Argument

which is a prior right.

Mayers, in reply, referred to Martley v. Carson (1889), 20
S.C.R. 634.

Cur. adv. vult.

29th April, 1921.
Macpowarp, C.J.A.: The Ranching Company claims to be
the present holders of two water records, the first issued to
Robert Thompson and James Todd, on the 9th of December,
1869, and the second to John Holland on the 14th of December,
1869. At the foot of the first record, the official who made it
added these words:

“This record is made subject to the rights of the Indians, of using the
water on the Reserve opposite Kamloops.”

The Land Act, 1865, under which water records were then macponaro,
made, enacted that “Every person lawfully oecupying and bona  ©7*
fide cultivating lands, may divert any unoccupied water” for
certain specified purposes.

The Indian lands on which the water in dispute has been
used were reserved for the use of the Kamloops tribe in 1866.

No record under said Land Aect, or any other Act or Ordinance,
in favour of the Indians, or of any individuals of the tribe, has
been produced or proven. It was indeed not argued that there
was a record of that nature at all. In 1877 the Indian Reserves
Commission, instructed by the Governments of Canada and
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British Columbia, fixed the boundaries of the Kamloops

Reserve, and they added these words to their report:

“The prior right of the Indians as the oldest owners or occupiers of the
soil to all the water which they require or may require for irrigation and
other purposes from St. Paul’s Creek [the creek in question] and its
sources and northern tributary is, so far as the Commissioners have
authority in the matter, declared and confirmed to them.”

Again, in the schedule of “Indian Reserves” in the Supple-
ment to the Annual Report of the Department of Indian Affairs
for the year ending June 30th, 1902, there is this item in the

column headed “Remarks” :

“Five hundred inches of water recorded from St. Paul’s Creek, and all
the water from all sources of water-supply on the reserve. Allotted by
Joint Reserve Commission, July 29, 1877.”

It appears that on the 26th of September, 1888, an applica-
tion for a record of 500 miners’ inches of water from this
Creek, for use on the said Indian Reserve, was filed in the office
of the Dominion Lands Agent at New Westminster. It is
upon these four items and riparian rights that the Indian
Department, respondent, relies to sustain the order for the con-
ditional licence made by the Board, allotting 500 inches to the
respondent for use upon the Reserve.

The Board constituted under the provisions of the Water
Act, 1914, was, by section 288 of the Act, given its powers to
investigate into and adjudicate upon conflicting claims for the
use of water. As I read that section, the power conferred is
confined to adjudication upon the elaims of persons holding, or
claiming to hold, records under any former Act or Ordinance,
and upon all other elaims and rights to the use of water under
any former Act or Ordinance. If, therefore, the respondent’s
claim was one not falling within the language just used, that is
to say, was not one founded upon a record or right obtained
pursuant to an Act or Ordinance, the Board had no jurisdiction
to make the order appealed from, which is one granting a con-
ditional licence to the respondent to divert 500 inches of water
from said Creek for use of the Indian tribe on the Kamloops
Reserve.  Whatever rights to the use of the water the respond-
ent or the Indian tribe, or the individuals thereof, may have
outside the jurisdiction of the Board, either at common law or
by virtue of the Acts and declarations referred to above, T am
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constrained to think that those put forward do not fall within
the language of said section 288.

Apart from any power which may have been conferred upon
the Board by section 6 of the Act, which section was not relied
upon by counsel, doubtless because the time had passed for
taking advantage of it, the jurisdiction of the Board is as
defined in said section 288. I do not find, and we were not
referred to any other section of the Act giving the Board a
larger or more extensive jurisdiction, at all events, a jurisdie-
tion which would cover the facts relied upon by the respondent
as establishing its right to apply for a licence to divert and use
water from this Creek.

This will leave the parties, in respect of their several rights,
in the position which they occupied respectively at the date of
the initiation of the proceedings before the Board.

I would allow the appeal.

Gariaer, J.A.: T agree with Mr. Mayers’s contention that
the Board had no power to create rights. The Board is defined
in the interpretation section to the Act, Cap. 81, B.C. Stats.
1914, as follows: “‘Board’ means the Board of Investigation
under this Aect,” and in Part VIIL. of the Aect, its functions

and procedure are set out, section 288(1), and stated to be:

“Shall hear the claims of all persons holding or claiming to hold records
of water and all other claims and rights to the use of water under any
former Act or Ordinance.”

It is clear the Indians do not hold under any former Act or
Ordinance. The question then is: Do they hold under a
record? The Board evidently proceeded upon the ground that
they did. The evidence adduced in support of this was a
photostat copy of a list shewing water allotted to the Indians
by the Indian Reserve Commission in 1877, and filed by J. W.
McKay, Indian Agent, with the Agent of Dominion Lands at
New Westminster. Dealing with this, the Indian Reserve
Commission had no power to allot or deal with water allotment
under their commission. In their report they have dealt with
it in this way:

“The prior right of the Indians as the oldest owners or occupiers of
the soil to all the water which they require or may require for irrigation
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and other purposes from St. Paul’s Creek and its sources and northern
tributary is, so far as the Commissioners have authority in the matter,
declared and confirmed to them.”

This can in no sense be called an allotment, and if it could,
would be beyond their powers. The fact that it was treated as
an allotment in the Dominion Blue Book, 1902, does not, in my
opinion, add any force to the contention.

I can find nothing in the evidence to justify the Board in
treating the different steps taken as constituting a record. The
records granted Robert Thompson and James Todd on Decem-
ber 9th, 1869, were made subject to the rights of the Indians.
Do these latter words mean subject to what rights they then
had, or whatever rights might at some future time be deter-
mined? I agree with Mr. Fulton’s submission before the
Board that it was the then rights of the Indians. To adopt the
other construction might be to render useless the records
granted to Thompson and Todd, and under which the com-
plainants now base their claim.

In fact, Mr. Mayers has convinced me that in so far as tak-
ing water from the Creek is concerned, that would be the out-
come. In this view it appears to me that the ruling of the
Board was wrong and that the appeal should be allowed.

Eserts, J.A. would allow the appeal.
Appeal allowed.

Solicitors for appellant: Fulton, Morley & Clark.
Solicitors for respondent, the Department of Indian Affairs:
Ellis & Brown.
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ULLOCK v. PACIFIC GREAT EASTERN RAILWAY
COMPANY.

Negligence — Collision — Automobile and gasoline railway-car — Railway
crossing— ‘Train,” meaning of—R.8.B.C. 1911, Cap. 19}, Secs. 191-2.

The plaintiff was injured while riding as a guest in an automobile which
collided with a passenger-car of the defendant Company. The jury
found the Company negligent in travelling at an excessive speed and
not ringing a bell, in violation of the British Columbia Railway Act.
The passenger-car had its own motive power, consisting of a gasoline-
engine, in the forepart of it, all being under one roof.

Held, on appeal, affirming the decision of MURPHY, J. (GALLIHER, J.A.
dissenting), that on the evidence contributory negligence should not
have been found, and that the passenger-car of the defendant Company
comes within the expression “train” within the British Columbia
Railway Act. The provisions of the Act therefore applied to the
defendant’s passenger-car, and the verdict of the jury should be sus-
tained.

~APPEAI. by defendant from the decision of Murrny, J. and
the verdict of a jury in an action for damages for injuries sus-
tained in a collision between a train of the defendant Company
and an automobile in which the plaintiff was riding as a guest
in the early afternoon of the 13th of April, 1920. One Paine
was driving on the left side of the front seat of an Overland car
of which he was the owner. He had a passenger in the back
seat, and he picked up the plaintiff, who sat in the front seat

with him on the right side, as he was on his way to the Lyall .

Shipyards. He came along Marine Avenue from Lonsdale
Avenue to the east, and turned south on Bewicke Avenue.
While crossing the defendant Company’s track just before
reaching Lyall’s yards they were struck by a train of the
defendant Company coming from the west, and the motor-car
was carried 247 feet. The regular brakes were broken by the
impact, and the conductor, after discovering the break, had to
resort to the hand-brake at the rear. The street was fairly
level for 200 feet from the track (with slight incline towards
the track). There was a shingle mill about 50 feet to the left
of the road and about 158 feet north of the track, and a shed or
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mill office about 12 feet high, standing 15 feet west of the road
and 61 feet north of the track. A side track immediately
north of the main track ran off from the main track near
Bewicke Avenue westward, and on this side track stood three
or four box-cars, the nearest, according to plaintiff’s evidence,
being 90 feet, and according to the defendant’s, about 120 feet
west from Bewicke Avenue, otherwise the view of the main
track was clear. As the motor-car came within about 50 feet
of the track, and was passing over a 12-foot plank road, the
driver turned out to pass on the east side of a load of shingle-
bolts being unloaded, and in so doing the wheels on one side
of the car went off the plank road on to a fill. While passing
the load of shingle-bolts the motor-car was travelling at about
five miles an hour, but in approaching the track it was going
about eight miles. The three men in the auto swore they did
not see the train until it was upon them. There was much
conflict of evidence as to the speed at which the train was going,
the motorman on the train and the conductor saying they were
not going more than 10 miles an hour, whereas witnesses for
the plaintiff fixed the speed at from 30 to 35 miles an hour.
The locus in quo was within the limits of North Vancouver,
but it was a somewhat sparsely settled district. The jury
found negligence on the part of the defendant owing to lack
of bells on approaching a crossing, as required by statute, and
that there was excessive speed in crossing the highway; also
that the plaintiff was not guilty of contributory negligence.

The appeal was argued at Vietoria on the 21st, 24th, 25th
and 26th of January, 1921, before Macpoxarp, C.J.A., Mar-
TN, GaLLIrER, McPuirrres and Eserts, JJ. AL

S. 8. Taylor, K.C., for appellant: The train operates by
gasoline.  The first point, and most important, is that there
was contributory negligence. The defendant was sitting next
the driver of the automobile on the side towards the approach-
ing train. The only excuse they have is the box-cars interven-
ing, and this was on a side track 90 feet from the road. When
they were 26 feet from the track they could see down the track
past the box-cars. It was a fine clear day: see Dublin, Wick-
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low, and Wezford Railway Co. v. Slattery (1878), 3 App. Cas.
1155 at p. 1166; Maltby v. British Columbia Electric Ry. Co.
(1920), 28 B.C. 156; Fraser v. B.C. Electric Ry. Co. (1919),
26 B.C. 536. The air brakes were smashed, and that accounts
for the distance they went after the impact. As to the law
with relation to the plaintiff not, being the driver of the auto-
mobile see The “Bernina” (1888), 13 App. Cas. 1 at p. 16;
Loach v. B.C. Electric Ry. Co. (1914), 19 B.C. 177 at p. 182;
(1916), 1 A.C. 719. He admits a clear view of the track past
the box-car when 19 feet from the track. The Act says “when
any train’is approaching a highway.” I contend this is not a
train within the meaning of the Aect. - This is an electric-car
and is distinet: see Columbia Bithulitic Limited v. British
Columbia Electric Rway. Co. (1917), 55 S.C.R. 1 at p. 85; 37
D.L.R. 64 at p. 86; Brenner v. Toronto R.W. Co. (1907), 13
O.L.R. 423 at p. 438. There is no evidence of excessive speed,
and they all swore they saw the train just as it struck them. As
to objections to the charge and occurrences during trial see
Hallren v. Holden (1913), 18 B.C. 210 at pp. 214-5; Watt v.
Watt (1905), A.C. 115 at p. 118. As to mentioning the
amount of damages claimed see 41 Sol. Jo. 204; Carty v. B.C.
Electric Ry. Co. (1911), 16 B.C. 3.  As to judge’s charge see
Bradenburg v. Ottawa Electric R.W. Co. (1909), 19 O.L.R. 34
at p. 38. With relation to the difference between being picked
up by the driver and being a hired car see British Columbia
Electric Railway Company, Limited v. Loach (1916), 1 A.C.
719; The “Bernina” (1888), 13 App. Cas. 1; Brooks v. B.C.
Electric RBy. Co. (1919), 27 B.C. 351. The statute says a
thickly populated district. This was a very sparsely populated
district: see Andreas v. Canadian Pacific Ry. Co. (1905), 87
S.C.R. 1 at p. 15. The damages were excessive: see Tait v.
B.C. Electric Ry. Co. (1916), 22 B.C. 571.

D. Donaghy, for respondent: There are only ten feet open
to see up the track. As to whether this is a train within the
Act see Crevelling v. Canadian Bridge Co. (1914), 20 B.C.
137. They are bound by the course counsel took on the trial:
see McCord v. Cammell and Company (1896), A.C. 57 at p.
65; Canadian Pacific Ry. Co. v. Hansen (1908), 40 S.C.R.
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194 at p. 196. On the question of failure to whistle, and
inference by the jury as to the effect of, see Wabash Railway
Co. v. Follick (1920), 60 S.C.R. 375 at p. 383. He has a
right to rely on the statute: see Doyle v. Canadian Northern
Ry. Co. (1919), 24 Can. Ry. Cas. 319; 46 D.L.R. 135; Grand
Trunk Bway. Co. v. Griffith -(1911), 45 S.C.R. 380 at p. 399;
The Canada Atlantic Railway Company v. Henderson (1899),
29 S.C.R. 632 at p. 636; Smath v. Canadian Pacific Ry. Co.
(1920), 3 W.W.R. 1028. As to recovery when provisions of
the Railway Act are not complied with see Columbia Bithulitic
Limated v. British Columbia Electric Rway. Co. {1917), 55
S.C.R. 1 at pp. 31 and 34. When they do not ring the bell
they cannot run at an excessive speed: see Winnipeg Electric

. RBway. Co. v. Canadian Northern Rway. Co. (1919), 59 S.C.R.

MACDONALD,

C.J.A.

MARTIN, J.A.

352 at p. 362. As to stating amount of damages claimed to
jury see Klamborowski v. Cooke (1897), 14 T.L.R. 88; Mayne
on Damages, 9th Ed., 140; Watkins v. Morgan (1834), 6 Car.
& P. 661; Cheveley v. Morris (1779), 2 W. Bl. 1300; 96 E.R.
762. As to excessive damages see Wand v. Mainland Transfer
Company (1919), 27 B.C. 340 at p. 344. Ringing a bell is an
absolute duty crossing a road.
Taylor, in reply.
Cur. adv. vult.
29th April, 1921.
Macponarp, C.J.A.: I would dismiss the appeal.
I find it impossible to say that the jury could not reasonably
find as they did.
The appellant complains also of the amount of the damages
awarded. Again, I am unable to say that the jury could not
properly award the sum complained of.

Marrin, J.A.: Two heads of negligence have been found by
the special jury, failure to ring the bell, and excessive speed, in
violation of sections 191-2 of the Railway Act, R.S.B.C. 1911,
Cap. 194.-

Objection is taken that said sections do not apply to a single
passenger-car with its motive power, a gasoline-engine, in the
forepart of it all under one roof, because it is submitted that
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that does not come within the expression “train,” as the con-
text and other sections under the heading of “The working of

trains” shew that only coal or wood or oil-burning engines with .

a car or cars attached can be held to be a “train” within the
Act.  After a careful consideration of all the relevant sections,
I am of the opinion that the expression “train” or “engine and
trains” is not confined to detached rolling stock, but may
reasonably include rolling stock of combined classes, i.e., with
the engine as part of what would otherwise be a train; in other
words, a combination of engine and car. These definitions are
not ironeclad or unalterable, but expand to include what may
fairly be covered by them in scientific, industrial, commercial
or other development, as, in effect, section 25(4) of the Inter-
pretation Act, Cap. 1, R.S.B.C. 1911, declares, thus:

“The law is to be considered as always speaking, and whenever any mat-
ter or thing is expressed in the present tense, the same is to be applied to
the circumstances as they arise, so that effect may be given to each Act,
and every part thereof, according to its spirit, true intent, and meaning.”

In Columbia Bithulitic Limited v. B.C. Electric Ry. Co.
(1916), 238 B.C. 160; (1917), 1 W.W.R. 227; 55 S.C.R. 1;
(1917), 2 W.W.R. 664, which was a decision on what was an
“electric and street-car service” (p. 675), it was held that “an
electric tramear is neither a ‘locomotive’ nor an ‘engine’” within
sections 267 and 274 of the Canada Railway Act (which cor-
respond to sections 184 and 191 of said B.C. Act), but a dis-
tinction in that Act is drawn between a “train, or engine or
electric-car” as it is drawn in the British Columbia Aect in sec-
tions 194-5, and there is a fundamental difference between an
electric trolley line car with no engine and a combination gaso-
line-car with ite own engine and independent power. There
are difficulties in the application of the Act, especially as to the
steam-whistle required by section 184, which require amend-
ment, but all I am deciding now.is that this combination gas-
car in operation on this railway line is a train within the mean-
ing of the said group of sections, and therefore it was open to
the jury to find on the facts if the statutory requirements had
been complied with or not, and I am unable to see my way to
disturb their finding in the negative.

Being of this opinion on the meaning of the word “train,”
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which is the most important point in the case, and in the
absence of any finding of contributory negligence, I have
reached the conclusion, after eareful consideration of the
charge as a whole, that the other objections to the judgment
cannot be sustained, and therefore the appeal should be dis-
missed, with costs.

Garrirer, J.A.: In this case I would allow the appeal.

The jury answered certain questions, finding the defendant
guilty of negligence and the plaintiff not guilty of contributory
negligence, making no finding as to ultimate negligence, which
I do not think enters into the question here. On these findings,
judgment was entered for the plaintiff.

I am aware that I must face the rule which has been fre-
quently laid down that a Court of Appeal should not disturb
the findings of the jury on a question of fact unless it is satis-
fied that they could not reasonably come to their conclusion
upon the evidence. The jury may have come to their conclu-
sion based upon what they considered the duty cast upon the
plaintiff in approaching a dangerous crossing on a highway by
a railway train, and considered that duty was fulfilled by
approaching at the rate they did of eight miles an hour and
keeping a look-out.

I think in a case of this kind there is a greater duty cast upon
them than that. I know the expression “have their car under
control” is often used. This is, in a sense, an indefinite
expression, but I take it, as applied here, would mean control
for stopping. I think it is the duty of every person approach-
ing a crossing of this kind to reduce his speed to such an extent
that his car can be stopped almost immediately to avoid accident
in case a train looms up unexpectedly, and that is the care
reasonable men should be expected to exercise. Based on these
premises, I say the jury could not reasonably aequit of negli-
gence.

Mr. Taylor relied strongly on Maltby v. British Columbia
Electric Ry. Co. (1920), [28 B.C. 156]; 2 W.W.R. 543. That
was a decision of this Court (Marrin, J.A. dissenting). The
case was very much along the lines of the present case, and
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there we sustained the trial judge in setting aside the verdict
of the jury. This case is not as strong as the Maltby case, and
might be differentiated on the facts. Moreover, the evidence
as to blowing the whistle convinces me that a jury should have
found (if it was necessary to their conclusions) that had the
parties in the motor been listening or paying attention for signs
of danger, they could and ought to have heard the whistle and
should not have attempted to cross before the train passed.
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Appeal dismissed, Galliher, J.A. dissenting.

Solicitors for appellant: Taylor, Mayers, Stockton & Smith.
Solicitors for respondent: Donaghy & Donaghy.

THE KING v. HODGES.

Bankruptey — Building contract — Ships for Crown — Default — Right of
Crown to possession as against trustee in bankruptcy—Application by

Crown—Jurisdiction—Con. Stats. 1919, Cap. 36, Sec. 39.

The judge of the Court exercising jurisdiction in bankruptey may enter-
tain and grant an application for recovery from the trustee in bank-
ruptcey of possession of ships partly built and materials in connection
therewith and the necessary portion of the bankrupt’s building yards
claimed by the applicant under a lien to secure the completion and
delivery of the ships, in accordance with the bankrupt’s contract with
the applicant, and which ships, ete., under such claim and for such
purpose, had, prior to the order declaring the bankruptcy, been taken
possession of by the applicant, and subsequently to such order had

been taken possession of by the trustee in bankruptcy.

Such applicant, though not a “creditor” or “secured creditor” under The
Bankruptey Act, comes within the words “any other person aggrieved

by any aet or decision of the trustee” in section 39 of said Aet.

Contractors agreed with the Crown to construct and deliver certain ships,
and further agreed, in order to ensure the construction, completion
and delivery of the ships under the conditions of the contract, to
erect and maintain upon a suitable site a complete shipbuilding and
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engineering plant. Payment was to be made in instalments. The
contract provided, inter alia: *The hulls of the vessels and materials,
their’ engines, boilers and auxiliaries and fittings whether such shall
be actually on board the vessels or in the building yards and whether
wrought or in the rough state shall from time to time after the first
instalment of purchase price shall have been paid and thenceforth
until the vessels shall have been completed and actually delivered

. be subject to a lien in favour of the Minister for all moneys
paid to the contractors on account of the purchase price which lien
shall be for securing the completion and delivery of the vessels in
accordance with these presents . . . .”

Clause 16 provided: “If . . . . it appears that the rate of progress . . . .
is not such as to ensure the completion . . . . within the time herein
prescribed or if the contractors . . . . shall persist in any such
course violating the provisions of this contract the Minister shall have
the power . . . . either to take the work or any part thereof out of
the hands of the contractor . . . . and to relet the same to any other
person . . . . or to employ additional workmen and provide material,
tools, and all other necessary things at the expense of the contractors

. and the contractors . . . . shall in either case be liable for all
damages and extra cost . . . . which may be incurred by reason
thereof . . . . The contractors shall commence and carry through
with all possible dispatch all work under this agreement and shall give
precedence in the yard and other works to all work herein contained,
and shall not enter into any other contracts or other work or service
which would interfere with the completion and delivery of the work
provided under this agreement within the time stated except with the
approval of the Minister.”

Held, affirming the decision of Murpny, J. (McPsILLIPS, J.A. dissenting
in part), a breach having occurred such as above specified, the Crown
was entitled to take (and as against a receiver in bankruptey to
retain) possession of the ships, together with the slips in which they
stood, with free access to so much of the contractor’s yards as was
reasonably necessary to be used in completing the work, and also all
material, engines, ete., and fittings which were actually on board the
ships or in the building yards, and whether wrought or in the rough;
but not. to make use of the contractor’s plant and equipment.

APPEAL by the Crown from an order of Mureny, J. of the
22nd of February, 1921, on motion by the Minister of Marine
and Fisheries for an order directing the trustee in bankruptey
of the Prince Rupert Dry Dock and Engineering Company,
Limited, to allow the agents of the Minister to enter upon the
shipyards occupied by said Company and take possession of the
ships thereon which were partly constructed by said Company,
together with the material, plant and equipment and to com-
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plete the construction of the ships. By a contract dated the
21st of February, 1919, between the Minister of Marine and
Fisheries and the Prince Rupert Dry Dock and Engineering
Company, Limited, the Company agreed to construct and
deliver two steel, single screw, cargo steamers for the Govern-
ment. After the ships were partly built the Company defaulted
and on the 1st of December, 1920, the Minister in alleged pur-
suance of power conferred by a clause of the contract took
possession of the ships and certain materials and also the yard,
plant and equipment. On the 7th of December following an
order was made adjudging the Company bankrupt and the
trustee in bankruptcy was appointed receiver and took posses-
sion in January, 1921, of all the bankrupt’s assets including
those in the possession of the Crown as above set out.

Bewd, K.C., for the Crown,
Wilson, K.C., for the Receiver.

22nd February, 1921.

Murrny, J.: There being no suggestion that at the time
the contract herein was entered into any question of the possible
bankruptey of the Company could have been in contemplation,
it follows the contract is a protected transaction and the rights
of the parties are to be determined in the same manner as if
no bankruptey had taken place: Hawthorn v. Newcastle-upon-
Tyne and North Shields Ry. (1840), 9 L.J., Q.B. 385; Ex
parte Dickin; In re Waugh (1876), 46 L.J., Bk. 27; In re
Keen and Keen (1902), 71 L.J., K.B. 487. The case of
Thompson v. Cohen (1872), 41 L.J., Q.B. 221, cited in opposi-
tion to this view, in my opinion, has no application. There
the bankrupt had been discharged and defendant had no interest
in the property, merely a licence to seize. ~As shewn hereafter,
in my opinion, the contract herein does give the Crown a lien
in the nature of an interest in property as distinguished from
a mere licence to seize, bringing this case within the distinction
made in In re Lind (1915), 84 1.J., Ch. 884, If this view
is correct, the question as to whether possession was taken
before or after the date when legally the order declaring the
Company bankrupt took effect, is irrelevant, as shewn by the
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cases cited. Likewise, I think the question whether the sheriff
had seized the goods claimed by His Majesty herein before
possession was taken on His Majesty’s behalf or not, is irrele-
vant. Any statutes requiring registration of applicant’s lien
would not apply to the Crown unless specially named, and my
attention has not been called to any such provisions. The
sheriff, therefore, would have to hold the goods subject to the
lien of the Crown or give up possession of them. On the
material before me, I find, in case such finding is relevant, that
the sheriff merely made a formal seizure and left no one in
possession.  His reason for so doing was to save himself
expense. The question of abandonment of possession or not
is one of fact: Bagshawes, Limited v. Deacon (1898), 67 L.J.,
Q.B. 658. This cannot depend on the sheriff’s intention, as
shewn by such cases as Blades v. Arundale (1813), 1 M, & 8.
7105 Ackland v. Paynter (1820), 8 Price 95 and, as a fact,
apart from intention, I think the sheriff did clearly abandon
possession. I find the Crown obtained possession of the goods
claimed on December 1st, 1920. If I am right thus far, the
real question for decision is to properly construe the contract,
and in performing this task, the official assignee is to be
regarded as standing in the shoes of the company. Admittedly,
there has been a breach justifying the Crown in exercising any
remedial measures for its protection which the contract con-
tains. By clause 16 the Crown on breach, as therein specified
(which breach has occurred), has

“power without previous notice or protest and without proeess or suit atl
law either to take the work or any part thereof out of the hands of the
contractors or sub-contractors and to relet the same to any other person
or persons without its being previously advertised or to employ additional
workmen and provide material tools and all other necessary things at the
expense of the contractors or sub-contractors and the contractors or sub-
contractors shall in either case be liable for all damages and extra cost.and
expenditure which may be incurred by reason thereof and shall in either of
such cases likewise forfeit all moneys then due under the conditions and
stipulations or any or either of them herein contained.”

This necessarily implies, I think, power to seize and take
possession of at least the ships under construction, the slips
in which they stand and so much of the yards as are necessary
to be used in completing the ships. If not, the provisions, as
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to reletting the contract or alternatively completing the ships,
would be abortive.

By clause 1 the contractors are bound to erect and maintain
a complete shipbuilding and engineering plant, ete., adequate
to insure the construction and delivery of the vessels as set
out in the contract.

By clause 15, it is provided:

“The hulls of the vessels and materials their engines boilers and
auxiliaries and fittings whether such shall be actually on board the vessels
or in the building yards and whether wrought or in the rough state shall
from time to time after the first instalment of purchase price shall have
been paid and thenceforth until the vessels shall have been completed and
actually delivered to the Minister or an officer appointed by him, be sub-
jeet to a lien in favour of the Minister for all moneys paid to the contrac-
tors on account of the purchase price which lien shall be for securing the
completion and delivery of ‘the vessels in accordance with these presents
but the existence of such lien shall be subject to the exercise of the rights
of the contractors with respect to any unpaid balance due to them in
respect of or in connection with the vessels.”

It is to be noted that under this clause the lien, whilst in
amount confined to moneys paid to the contractors on account
of the purchase price, has as its object the securing the com-
pletion and delivery of the vessels in accordance with the con-
tract. This object, in my opinion, would be utterly defeated
when the nature of the goods on which the lien fastens is kept
in mind if on breach the power to seize said goods and utilize
them or have them utilized in completing the ships was not
necessarily implied in the authority given by clause 16 to take
over and complete the work or have it completed. Such was,
in my opinion, the clear intention of both parties to the contract
and although its wording might have been clearer, for the
reasons hereinbefore given, I am of opinion the applicant is
entitled to succeed in so far as the goods set out in that part of
clause 15 above quoted are concerned.

From this decision the Crown appealed. The appeal was
argued at Vancouver on the 5th of April, 1921, before MarTIN,
Gavriaer, McPuirrirs and Eszrrs, JJ.A.

Reid, K.C., for appellant: They are not a secured creditor
within the Bankruptcy Act: see In re Waugh. Ex parte
Dickin (1876), 4 Ch. D. 524, We are within section 39 of
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the Bankruptcy Act and not within section 6 at all. We let
the contract to Wallace to complete the ships: see The “Niobe”
(1891), A.C. 401 at p. 408.

Griffin, for respondent: As to what the term “works” include
see The Uplands, Limited v. Goodacre & Sons (1913), 18 B.C.
343. . That the materials and plant pass to the assignee see
Tripp v. Armitage (1839),4 M. & W. 687; Hawthorn v. New-
castle-upon-Tyne and North Shields Ry. (1842), 3 Q.B. 734;
Baker v. Gray (1856), 17 C.B. 462; Seath v. Moore (1886),
11 App. Cas. 350 at pp. 377 and 381-3. You cannot create a
lien on future articles: see Reid v. Macbeth & Gray (1904),
A.C. 223. The proper course in this matter was by action and
not by petition. This lien is in the nature of an equitable right,
a charge, and the remedy for a lien is a sale and a sale only.
The right of possession does not go with a lien. As to the
nature of an equitable right see Halsbury’s Laws of England,
Vol. 13, p. 93, par. 102; Vol. 19, p. 27, par. 41. As to equit-
able charges see Halsbury’s Laws of England, Vol. 21, p. 94,
par. 132; p. 83, par. 151, The Crown is in default in not
filing a statutory declaration giving particulars- of securities
with the trustee, and has no right to ask for possession. As
to the question of possession the bankruptey order relates back
to the time of the application. As to the effect of the bank-
ruptcy on the position of the creditors see Halsbury’s Laws of
England, Vol. 2, p. 197, pars. 314-5.

Reid, in reply: The Crown was in possession and was ousted
from possession by the trustee. As to jurisdietion under sec-
tion 39 of the Bankruptey Act see Kx parte Iletcher. In re
Hart (1878), 9 Ch. D. 381 at pp. 383-4. With relation to
title in possession having a lien see Richards v. Symons (1845),
8 Q.B. 90. We do not put in a valuation as we can stand on
our security.

Cur. adv. vult,
6th May, 1921.

Marrin, J.A.: This is an appeal from an order in bank-
ruptey made by Mr. Justice Murpny on February 22nd last,
whereby the trustee and receiver in bankruptey was directed to
restore to the plaintiff appellant the possession of two ships
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under construction at Prince Rupert, with their engines, boilers,
ete., and certain material in the building yard. Several ques-
tions are raised for our consideration.

(1) With regard to the objection to the jurisdiction of the
learned judge below to entertain the application by the Crown
arising out of the contract in question, I am of the opinion that
he had power to do so under section 39 of The Bankruptey Act,
Cap. 36, of 1919, the Crown coming within the expression “any
other person aggrieved by any act or decision of the trustee.”
Under the contract the Crown, though a lienholder, is clearly
not a “creditor” at present, whatever it may become later on
under par. 16 by completing itself the building of the two ships
after taking them out of the contractors’ hands, if that course
is decided on; mnor is the Crown a “secured creditor” as defined
by section 2 (gg), because there is no “debt due or accruing to
[it] from the debtor.” All it has is a lien under par. 15 upon
“the hulls of the vessels and materials, their engines, boilers,
and auxiliaries and fittings, whether such shall be actually on
board the vessels or in the building yards and whether wrought
or in the rough state,” such lien being only to the extent of “all
moneys paid to the contractors on account of the purchase price
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the vessels in accordance with these presents . . . . . ”

The objection therefore should be overruled.

(2) Under the contract the Crown advanced 35 per cent.
of the purchase-money and in alleged pursuance of power con-
ferred under par. 16, took possession, we are satisfied, on
December 1st last, of the two ships and certain materials and
aJso the yard, plant and equipment. On December Tth an
order was made adjudging the contractors bankrupt and the
trustee in bankruptey was appointed receiver and took posses-
sion, on or about January 4th last, of all the bankrupts’ assets,
including those in the possession of the Crown as above set out,
but by the order appealed from, dated February 22nd last, the
receiver was ordered to give up possession to the Crown of the
two ships “together with the slips in which the said ships stand
and free access to so much of the said yards of the said com-

pany as shall be found reasonably necessary to be used in the

MARTIN, J.A.
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work of completing the said ships,” and also “all material,
engines, boilers and auxiliaries and fittings which were . .
actually on board the said vessels or either of them or in the
building yards and whether wrought or in the rough.”

It is submitted by the Crown that under the proper construc-
tion of the contract taken as a whole and in order to carry out
its intention, #.e., “to complete the work” contracted for, viz.,
the completion of the two ships, it has the power to take posses-
sion of and use not only the said slips on which are the ships,
and so much of the yard as is necessary to carry out the work
of completion, but also to make use of the plant and equipment
though no lien is given thereupon.

It is conceded that there is no clause which expressly
authorizes this use of the plant and equipment, but our atten-
tion has been directed to several clauses in the contract which
are relied upon to support that submission, which was not
accepted by the learned judge below. I have carefully exam-
ined the whole contract in this light, but after having done so,
find myself unable to differ from the conclusion reached below.
At its best the language in par. 16, which is chiefly relied upon,
is ambiguous and only affords room for inferences which are,
to me, uncertain and the more so because in all the similar
contracts cited where the use of plant is conferred, it has been
done in no uncertain manner by apt language as, e.g., in Seath
v. Moore (1886), 11 App. Cas. 350 at p. 855; 55 L.J., P.C.
54, and Reid v. Macbeth & Gray (1904), A.C. 223 at p. 225;
73 LJ., P.C. 57.

(8) On the cross-appeal it is submitted that there can be no
lien upon materials except such as have been ‘“affixed to or in
a reasonable sense made part of the corpus” of the ship, as
expressed in the two cases cited, which I have examined with
care. In my opinion, however, they have no real application,
because they were both decided on the point of sale of goods
and the passing of the right of property under the alleged sale
in question. But no such questions arise here, because there
has been no sale and the right of property remained in the con-
tractors, and all that is being dealt with is a lien of a very
unusual kind conferred not upon the builder but upon the pur-



XXX.] BRITISH COLUMBIA REPORTS. 45

chaser in the manner aforesaid. I am quite unable to see in MUSFHY: -
principle why that lien should not as a matter of contract 1921
extend as well to materials built into a ship or lying upon yep, 22
her deck (as to which there could be no question) as to those

lying by her side in the yard: it is all a question of appropria- 0:3::;5
tion to the contract and it is not disputed here that the materials N
May o.

in question were brought into the yard by the contractors to be

built into these ships under the contract. In Reid’s case, supra, THE Kixe

Lord Davey’s judgment shews that much turned upon an expres- Hopees

sion in the contract “as the same proceeds” and he went on to
say at p. 231 ((1904), A.C.):

“But whether you put the one or the other of those meanings upon the
words, it is clear, whatever else may be obscure in this fourth clause, that
the goods in question are only to become the property of the purchaser
from time to time as progress is made in the construction of the ship.”

How different ‘are those circumstances from the present case,
which is one in which there is not only a contraet for completed
ships, but a very unusual covenant in it to secure the purchaser,
by means of a special lien, for his advances upon the purchase-
price. And it is to be observed that even in the Seath case,
supra, Lord Watson at p. 384 (11 App. Cas.) uses this signi-
ficant language:

“Had they inspected the work and material, as the purchasers had done
in Clarke v. Spence [ (1836)1, 4 A. & E. 448, and Wood v. Bell [1856)1], 5
EL & BL 772; 6 EL & Bl 355, there would have been room for the inference
that they had accepted as in terms of the contract the work, so far as

completed and accepted, and that the bankrupt had no longer the right

to alter or reconstruet any part of it, thereby necessitating a second
inspection.”

MARTIN, J.A.

But, as I have said, it was not even suggested here that the
materials in question had not in fact been brought into this
vard for the construction of these ships under this contract.

(4) It was submitted that this lien should have been
enforced by an action and given effect to by an appropriate
decree, and that it would be unfair to recognize the lien upon
the bankrupts’ property unless the Crown conforms to the Aect
by filing a claim and valuing its security under section 46(3)
and consenting to a sale of the property subject to the lien, if
that should be best to direct. DBut in the first place, the Crown,
as already pointed out, is in the present circumstances, under
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this peculiar lien, not a creditor and so cannot file a claim or
value its security, and in the next place, all that the present
application is directed to is to correct, under section 39, the
wrongful “act” of the trustee by ordering him to restore to the
Crown that possession which it was wrongfully deprived of by
him. That does not prevent any further adjudication between
the parties which may be necessary under the contract, but it
is an expeditious and appropriate means of restoring the status
quo ante. The general expressions of Lord Justice James in
Ex parte Fletcher; In re Hart (1878), 9 Ch. D. 381; 39 L.T.
187, are much in point.

It follows that the appeal and cross-appeal should be dis-
missed.

Garriner, J.A.: On the question of jurigdiction raised by
Mr. Griffin, my view is that the matter is properly in Court
for determination.

In the main appeal Mr. Reid contends that the plant and
equipment should have been declared subject to use by the
Crown in the completion of the contract. Usually there are

. express words in contracts of this nature, giving such privileges

GALLIHER,
J.A.

MCPHILLIPS,
J.A,

or rights, but they are absent here, but if upon reading the
whole contract and considering its object and scope such could

be read into the contract without doing violence to its terms,

the Court could do so. Certainly, much can be said in favour
of that view, but on the whole and considering that the learned
judge below decided against it, I am unable to say that he is
clearly wrong. :

As to the cross-appeal, I think the learned judge was justified
on the authorities in coming to the conclusion he did.

The result is, the appeal and cross-appeal will be dismissed.

McPurrries, J.A.: 1 am of the opinion that Mr. Justice
Murrny arrived at the right conclusion in holding that His
Majesty the King was entitled to resume and have possession
of the two ships and slips in which they stand and free access
to the yards, in the work of completing the same, and that the
receiver should return to His Majesty the King all material on
board of the ships, whether wrought in or in the rough, and
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free possession thereof. I however think, with great respect,
that the judgment of the learned judge did not go far enough,
but should have extended to the right to the possession in His
Majesty the King of all the plant and equipment in use in the
carrying out of the undertaking of the construction of the ships,
in that the same constituted a part of the “work” entered upon
and contracted to be performed.

The contract has to be read as a whole (Richards v. Bluck
(1848), 6 C.B. 437; Miller v. Borner & Co. (1900), 1 Q.B.
691; David v. Sabin (1893), 1 Ch. 523) to arrive at its true
meaning, it is the reasonable conclusion to arrive at—and even
if necessity required it, words could be read into the contract
(Waugh v. Bussell (1814), 5 Taunt. 707; 15 R.R. 624; Coles
v. Hulme (1828), 8 B. & C. 568; Mourmand v. Le Clair
(1903), 2 K.B. 216; Eliot’s Case (1777), 2 East, P.C. 951;
1 Leach 175; Wilson v. Wilson (1854), 5 H.L. Cas. 40;
Whitehouse v. Liverpool Gas Co. (1848), 5 C.B. 798; Mallan
v. May (1844), 13 M. & W. 511, 517). The contract provides
that if there should be any failure upon the part of the con-
tractors to duly complete and execute the construction of the
ships that then His Majesty the King should be at liberty to
relet the work, and note this language (see paragraph 16 of
the contract) :

“employ additional workmen and provide material tools and all other
necessary things at the expense of the contractors or sub-contractors and
the contractors or sub-contractors shall in either case be liable for all
damages and extra cost and expenditure which may be incurred by reason
thereof and shall in either of such cases likewise forfeit all moneys then

due under the conditions and stipulations or any or either of them herein
contained.”

The above language, in my opinion, gives the key to the true
meaning and intent of the contract, i.e., it was plainly the
intention that the assembled plant and equipment was to remain
in possession of His Majesty the King during the time it would
take to construct the ships. In short, the plant and equipment
can well be said by the dictionary we have at hand in the
contract itself to be a part of the work that His Majesty the
King was entitled to take possession of; otherwise, with great
respect to all contrary opinion, all would be chaos and the right
to complete the ships would be hampered and delayed, well-nigh
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rendered impossible within any reasonable period of time
because of the necessity to assemble the needed plant and equip-
ment, that is to say the defaulting contractors (the receiver in
bankruptcy has no higher position, in my opinion) could by
possessing themselves of the plant and equipment render it
impossible for His Majesty the King to, within any reasonable
time, bring about the completion of the ships. To state this
proposition and visualize it brings immediate refutation to any
contrary view; it is and must be idle contention, and further
is most unconscionable and offends, as I read the contract,
against the plain terms of the contract and the unquestionable
intention of the parties to the contract. One way to discern the
meaning of the contract is to ponder over, for a moment, the
words to be found in the above quotation: “employ additional
workmen and provide material, tools and all other necessary
things at the expense of the contractors.”

What would be the position of affairs if His Majesty the
King disregarded the plant and equipment upon the ground
brought there by the contractors, and proceeded at great expense
and got other plant and equipment to complete the ships—
would any such outlay be allowed? It must be admitted it
would not. It is not common sense, and why should the Court
be driven to enunciate a nonsemsical meaning to words used
that can be given a plain common sense and reasonable mean-
ing? It is profitless to say that the receiver in bankruptey, the
respondent contending otherwise, would not be able to complain
if other plant and equipment had to be obtained and that no
effective complaint on that score could be raised—that is no
sufficient answer. The action of the receiver in taking posses-
sion of this plant and equipment was absolutely” unjustifiable
and cannot be supported. In my opinion, it was in breach of
his duty, as his duty was to see to it that the completion of the
ships should be facilitated at the least possible expense, and to
comport himself as the contractors would have been called to
comport themselves if there had been failure, independent of
bankruptey; so that the bankrupt estate, if not receiving any
advantage from the completion of the ships, would not be
chargeable with any unnecessary outlay for the placing of plant
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and equiﬁment upon the ground already there, and rightly avail-
able under the terms of the contract.

Further, it must have been in the contemplation of the parties
that the plant and equipment necessary to carry the ships to
completion would be available and capable of use in the event
of there being default upon the part of the contractors when it
is considered that even apart from the well-known principle
that in commercial contracts, time is of the essence of the con-
tract. The contract may be said to have been an emergency
contract, entered into during the continuance of the Great War,
and the ships were to be built at a point somewhat remote and
away from shipbuilding facilities that would be available at
large shipbuilding centres. It is inconceivable that it could
have been the intention that the contractors defaulting in the
work could withdraw the plant and equipment, thereby render-
ing it impossible to take immediate steps to complete the ships
(per curtam Pannell v. Mill (1846), 3 C.B. 625). These con-
siderations are all helpful in the endeavour to determine the
real meaning of the contract. It certainly would be inequit-
able to accede to the contention advanced by the receiver (the
respondent) and given effect to by the learned judge. If the
contract was in its terms intractable, then admittedly the con-
tract would control, but I fail to see anything in the writing
that admits of it being successfully maintained that His Majesty
the King is disentitled from insisting upon the possession of the
plant and equipment during the time that it will necessarily
take to complete the ships.

I see nothing to prevent the sense I deduce from the words
and language appearing in the sixteenth paragraph of the con-
tract, and it is a conclusion that admits of its being reasonably
certain that such was the intention of the parties to the contract
(per curiam Ford v. Beech (1846), 11 Q.B. 852, 866; The
“Niobe” (1891), A.C. 401-408).

Then it is to be remembered that the construction of a con-
tract shall be taken most strongly against the grantors (see per
Lord Selborne in Neill v. Duke of Devonshire (1882), 8 App.
Cas. 135 at p. 149, and Birrell v. Dryer (1884), 9 App. Cas.
345 at p. 350).

4
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I conclude by referring to what Mr. Justice Duff said in
Meeker v. Nicola Valley Lumber Co. (1917), 55 S.C.R. 494
at p. 507. There a contract in absolute terms was under review
and we ean view the situation here. What would have been
said if the contingency of failure upon the part of the con-
tractors was discussed at the time of the entry into the contract ?
It is reasonable to say that the contractors would have said:
“Undoubtedly if we fail to complete the ships completion can
be gone on with and as the contract provides the plant and
equipment can be used in the completion of the ships.” Such
a statement would be a rational one coming from the contractors
and a fair and honest one, not the unfair and dishonest eon-
tention that comes from the receiver and which he ought not
be allowed to put forward, which in my opinion is against the
reasonable and fair meaning of the contract. The Court should
not hesitate to frown upon such a contention, which not only
offends against equity and good conscience, but cannot be sup-
ported by the terms of the contract. Mr. Justice Duff in the

case above referred to said:

“To apply the test often suggested by eminent judges—it is not possible
—having regard to the dictates of common experience—to doubt that if
the subject had been mentioned [here it would be the utilization of the
plant and equipment, although as I view it, the contract is sufficient in its
terms] at the time the contract was entered into that the appellant would
not have been left free to obstruct by its conduet and declarations the
respondent’s application for a grant while retaining in full literal force
the condition that the grant should be produced in order to entitle the
respondent to receive the final instalment of the purchase-money.”

T would allow the appeal.
With respect to the cross-appeal, I am in agreement with my
brother MarTIN and would dismiss it.

EserTs, J.A. would dismiss the appeal.

Appeal dismissed,
McPhillips, J.A. dissenting in part.

Solicitors for appellant: Bowser, Reid, Wallbridge, Douglas
& Gibson.
Solicitors for respondent: Griffin, Montgomery & Smith.
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STEWART AND HAYES v. MOLYBDENUM MINING  HUNTER,

- C.J.B.C.
AND REDUCTION COMPANY, LIMITED ET AL. S—
1920
Mines and minerals—Agreement for sale of claims—Default in work by Oct. 29
purchaser—Ewxpiry of claim—Restaking by purchaser—Trustee for cb. =9
vendor—RSoldiers’ relief—B.C. Stats. 1915, Cap. 8; 1916, Cap. }. COURT OF
APPFAL

The benefits under the Allied Forces Exemption Act, 1915, with relation to
mineral e¢laims owned by enlisted men are confined to claims so owned 1921
at the date of the declaration of war. This limitation was not removed May 6.
by the amending Act in 1916, which was intended to provide for cases
not covered by the former Act and which, upon proof of bora fides on  Srgwarr

the part of the enlisted man and of other circumstances proper to be V.
considered, should, in the opinion of the Lieutenant-Governor in . MOLYB-
Council, merit relief. MDI?\II:E(?&
If by an agreement for sale of a mineral claim the purchasers agree t0 RppyerTion
perform and record the assessment work, but do not do the work, and Co.

on the claim expiring, restake it, the restakers or purchasers there-
from with knowledge of the facts, will in equity be held to be trustees
for the vendor.

APPEAL by plaintiffs from the decision of Huwrer, C.J.B.C.
in an action tried by him at Victoria on the 4th to the 11th of
June, 1919, and 16th of September, 1920, for a declaration
that they are the owners of an undivided half interest in the
“Conurddrum” mineral claim on Alice Arm, in the Skeena
Mining Division of Cassiar District, or in the alternative, for a
declaration that the defendants Ross and Teetzel and the
defendant Company are trustees for the plaintiff and the
defendant Annie McGrath of the “Molybdenum,” “Success”
and “Moly One” claims, being relocations of the Conundrum Statement
claim. The Conundrum mineral claim was staked by Joseph
MecGrath on the 5th of June, 1906, and recorded on the 13th
of June following, and he kept the claim in good standing by
doing the assessment work and recording it until the 13th of
June, 1915. On the 20th of January, 1908, he conveyed a
one-half interest in the claim to one Piggott, who, on the 24th
of May, 1915, conveyed said interest to the plaintiff Stewart,
who held it in trust for the Stewart Trading Company.
MecGrath transferred the other one-half of the claim to his wife,
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if.{;‘.’;?: Annie McGrath, in October, 1908, and she retransferred the
———  same interest to him on the 9th of June, 1915. After doing
1920 his assessment work on the claim in 1914, McGrath joined His
Oct.29.  Majesty’s Naval Forces, and he died in January, 1916. He
courror Willed all his property to his wife. On the 30th of October,
APPEAL 1913, one Hayes staked the Blackwell mineral claim, adjoin-
1921 ing the Conundrum, on which the assessment work was recorded
for six successive years. Hayes transferred a half interest in
the Blackwell to McGrath in May, 1915. The claims were
STE‘Z_“RT found to contain molybdenum ore. In October, 1914, McGrath
MoLys- entered into a tentative agreement with one Clifton P. Riel for
Bﬁiﬁgf& a bond on the claims, Riel to inspect the properties before a
RED‘?CTION formal agreement was to be entered into. On the 26th of May,
1915, Stewart and McGrath gave an option to Riel, who was to

purchase the two properties for $35,000 (Hayes being a party

to this agreement). One of the terms was that the purchaser

was to do the assessment work and record it. Riel failed to do

the work, and the Conundrum expired on the 13th of June,

1915 (unless protected by the Allied Forces Exemption Act).

By a later agreement on the 19th of August, 1915, the time for

the first payment under the bond was extended from the 1st of
December, 1915, to the 2nd of August, 1916, Riel, through

one Teetzel found out the approximate value of the ores on the

claims and they entered into an agreement with one Ross, in

Statement )0 \way of a partnership, on the 2nd of July, 1915, to work the
properties, Ross agreeing to finance the milling and refining of

the ores. Two brothers named Stilwell then became interested,

and the Molybdenum Mining and Refining Company was

formed and incorporated in May, 1916. On the 3rd of June,

1915, Riel found the Conundrum would run out on the 13th of

June, and he told McGrath he would not have time to do the

work. MeGrath concluded that his being on active service

would protect the property, and he immediately had the half

interest in his wife’s name retransferred to himself. In the

following July, Riel, being on the property, and concluding

later that there might be some question as to the Conundrum

being protected, relocated the ground by staking the Molyb-

denum claim himself and staking the “Success” as agent

May 6.
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for Teetzel. On the incorporation of the company in May, HUNTER,
1916, with a capital of $100,000, the relocated claims were
transferred to it (including two fractions subsequently staked),
and Riel, Teetzel, Ross and the Stilwells entered into a part- Oet.29.
nership agreement as to their respective interests in the Com- COURT OF
pany. Riel then went on the property and worked the proper- appEaL

ties until the end of 1916, expending in development about ...
$100,000.

1920

May 6.

Hankey, for plaintiffs. STEWART
Maclean, K.C., for defendants. .
. MoLye-
DENUM
29th October, 1920. MINING &
Huxter, C.J.B.C.: In this case I have had the advantage RE"&S““"
of a complete and careful argument by both the learned counsel
engaged, and it was my intention to go fully into the points
raised, but circumstances have combined to prevent my doing
so, and I must, therefore, content myself with merely stating
my conclusions. ;
I think that the plaintiff Hayes had no right of action against
the Company. As to the other plaintiffs, I am of the opinion
that the Conundrum claim lapsed on the 13th of Jumne, 1915,
and was not revived by the Exemption Act, 1915. The Conun-
drum ground was relocated and recorded by Riel and his asso-
ciates, who conveyed to the Company, but the plaintiff rests his  gywrez,
action mainly on the agreement of August 19th, 1915, by which ~ &7-BC:
the co-owners of the Conundrum and Hayes, the owner of the
Blackwell, agreed to sell those claims for $35,000 to Riel.
It is said that the Company is bound by its terms on the
ground that it had notice of it, but it was not a party to it nor
did it have express notice of it, and I find that neither the Stil-
wells nor the Company ever recognized anything more than a
moral obligation to pay the purchase price if it came out of the
ground. Moreover, it appears to me that the action of Riel, in
locating and dealing with the new claims, was acquiesced in by
the plaintiff, and this view is strongly corroborated by the giving
of the subsequent agreement to Riel pending the litigation.
At any rate, the plaintiff stood by while large sums of money
were expended on the ground without notifying either the Stil-
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wells or the Company that he had had any claim against them or
it, and the principle applies that if a man is silent when in fair-
ness he ought to speak, he must remain silent when in fairness
he ought not to speak.

The action must be dismissed, with costs.

From this decision the plaintiffs appealed. The appeal was
argued at Victoria on the 7th, 8th and 9th of February, 1921,
before MacponaLp, C.J.A., McPuirLies and Eserrs, JJ.A.

Hankey, for appellants: The bond was in effect when Riel
and his party vestaked. There is a constructive trust, and they
are estopped from denying our interests: see De Bussche v. Alt
(1878), 8 Ch. D. 286 at p. 315; Edwards v. The Grand Junc-
tion Railway Company (1836), 1 Myl. & Cr. 650. Under the
Allied Forces Exemption Act we say the claims are kept in
good standing, as McGrath was on active service and the prop-
erty was retransferred to him on the 9th of June, 1915, the
claim being in good standing until the 13th of June, 1915. On
the question of registration of the transfer see Dumas Mines v.
Boultbee (1904), 10 B.C. 511. On the construction of the
statutes with reference to exemption see Bentley v. Rotherham
and Kimberworth Local Board of Health (1876), 4 Ch. D. 588
at p. 592; In re Watts. Cornford v. Elliott (1885), 29 Ch. D.
947 at p. 950; River Wear Commissioners v. Adamson (1877),
2 App. Cas. 743 at p. 765. The intention of the Act was to
protect soldiers. As to the enacting part of an Act prevailing
over the preamble see Crespigny v. Wittenoom (1792), 4 Term
Rep. 790 at p. 793; Lees v. Summersgill (1811), 17 Ves. 508
at p. 511; Hurlbatt v. Barnett & Co. (1893), 1 Q.B. 77 at p.
79. There were eight years’ work done here: see Reid v. Col-
lister (1919), 59 S.C.R. 275. As to claims lapsing under
statute see The Queen v. Overseers of Tonbridge (1884), 13
Q.B.D. 339 at p. 343; Plumstead Board of Works v. Spack-
man, tb. 878 at p. 887. The claim lapsed on the 13th of June,
1915, but Riel did not go up until July and left in October, he
undertaking to keep the claims alive. The question of election
depends on the eircumstances of each case: see In re Vardon’s
Trusts (1885), 31 Ch. D. 275 at p. 279; Dillon v. Parker
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(1818),.1 Swanst. 359 at p. 404; Seaman v. Woods (1857),
24 Beav. 372 at p. 381. It is a question of fact whether elec-
tion has taken place: see Calder v. Dobell (1871), L.R. 6 C.P.
486 at p. 491. The Company did not have a free miner’s cer-
tificate: see Roundy v. Salinas (1915), 21 B.C. 823. We con-
tend we are the equitable owners of the relocations by Riel: see
Griffith v. Owen (1907), 1 Ch. 195 at p. 205; Stewart v.
Westlake (1906), 148 Fed. 349; Stratton v. Murphy (1867),
LR. 1 Eq. 345 at p. 359.

Maclean, K.C., for respondents: We are not trespassing on
the Blackwell mine, so Hayes has no action. He is not inter-
ested in the Conundrum. The bond is with Riel even today:
see Moore v. Deal (1917), 24 B.C. 181. There is no evidence
that the Stilwells knew of the bond. Stewart and McGrath
did not obtain any right to relocate, so they have no interest in
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Riel’s relocations: see Brightman & Co. v. Tate (1919), 1

K.B. 463. The case of Snyder v. Ransom (1903), 10 B.C.
182, was overruled by Brownlee v. McIntosh (1913), 48 S.C.R.
588 at p. 590. It would be a fraud on the part of the former
owners to get Riel to relocate for them. On the question of
disclosure see Gluckstein v. Barnes (1900), A.C. 240 at p. 247.
As to laches and estoppel see Prendergast v. Turton (1841), 1
Y. & C.C.C. 98 at p. 110; Lindley on Mines, 3rd Ed., 2189;
Halsbury’s Laws of England, Vol. 13, pp. 166-7, pars. 199,
200-1.
Hankey, in reply.
Cur. adv. vult.

On the 6th of May, 1921, the judgment of the Court was
delivered by

Macvorarp, C.J.A.: In my opinion, the Allied Forces
Exemption Act, Cap. 3 of the statutes of 1915, did not relieve
.the owners of the “Conundrum” mineral claim from their obli-
gation to do and record the annual assessment work. The
preamble to the said Act does, I think, confine its benefits to
mineral claims owned by enlisted men at the date of the declara-
tion of war, and as the deceased McGrath did not own the
“Conundrum” mineral claim at that date, he is not within its

Argument

Judgment
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purview. But it was submitted that the amending Act, Cap.
4 of 1916, in effect removed the limitation in respect of the date
of ownership. This amendment enables the Lieutenant-Gover-
nor in Council to grant relief from forfeiture of mineral claims

and then proceeds:

“It being the intent of said chapter 3 and of this Aect that forfeiture or
loss of rights arising under the Mineral Aect or the Placer-mining Act on
or after the 4th day of August, 1914, shall be avoided if the recorded owner
of the mineral claim or interest therein has enlisted for active service at
home or overseas against the King’s enemies.”

I read this not as being intended to remove the date limit set
by chapter 3, but as being intended to provide for cases not
covered by it, and which, upon proof of bona fides on the part
of the enlisted man and of other circumstances proper to be
considered, shall, in the opinion of the Lieutenant-Governor in
Council, merit relief. If otherwise, there would be no sense
in providing for the intervention of the Lieutenant-Governor in
Council. As no application was made in this case to the
Lieutenant-Governor in Council, further consideration of this
Act becomes unnecessary.

But the above does not dispose of the case. It appears that
by an agreement for sale of 26th May, 1915, between the
owners of the said mineral claim, plaintiff Stewart and said
MecGrath, and one Riel, the latter agreed to do and record the
assessment work which would be due on the 13th of June of
that year. Riel made default, and thus brought about the
expiry of the claim. The owners, under the belief, no doubt,
that the claim was a subsisting one, on the 19th of August,
1915, entered into another agreement for sale with Riel, in
substitution for the first. Included in the agreement was an
adjoining claim named the “Blackwell,” owned by one Hayes;
but while Hayes is a party to this action and to the appeal, 1
am unable to see how he is concerned with the relief which the
plaintiff Stewart claims. He was concerned with the agree-
ment aforesaid, but as that was afterwards cancelled before the
commencement of this action and as the action has to do with
the ownership of the “Conundrum” ground, in which he has no
interest, I think his presence here may be ignored.

Riel had as his associates Teetzel, Ross, and ultimately the
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firm of Stilwell Brothers, and in October or November, 1915,
Riel, Ross and J. B. Stilwell visited the claim, and upon search
in the mining recorder’s office, were told that the claim had
probably expired by reason of the failure of the owner to do
and record the assessment work aforesaid. The “Conundrum”
ground was thereupon restaked by Riel in the presence of, or
with the knowledge of the others above-mentioned, under the
names “Molybdenum,” “Moly One,” “Moly One Fractional”
and “Success.” They were so restaked in the names of Riel,
Teetzel and Riel’s wife.

Having in mind the fact that it was Riel’s default which
brought about the loss of the “Conundrum” to its owners, the
restakers must in equity be held to be trustees for these owners.
The restaking included other ground not within the limits of
the “Conundrum.” Whether or not all the restaked ground is
to be deemed to be held in trust or only that formerly embraced
by the “Conundrum” is a question which was not argued before
us. When the plaintiff Stewart learned the facts above recited,
he demanded that the new claims should be transferred to him-
self and his co-owner McGrath, but received no answer to the
letter making the demand.

I do not think that Riel and his associates aforesaid intended
in the beginning to do an injustice to the owners of the “Conun-
drum.” I think their intentions were to repair the injury done
by Riel’s default. Their intention was to treat Stewart and
MecGrath as the owners and to treat the agreement of the 19th
of August as still subsisting and applicable to the restakings,
should the “Conundrum” be held to have expired. That agree-
ment called for a payment of purchase-money of $10,000 to be
made on or before the 2nd of August, 1916, the whole purchase
price being $35,000. Riel and his associates proceeded to
exploit and develop the ground, and spent large sums, aggre-
gating in the neighbourhood of $100,000, in doing so. This
was done, I think, not on the assumption that the ground was
theirs under the restakings, but that they would get it under
the agreement of the 19th of August. I think that all parties
acquiesced in that situation, because as late as February, 1916,
the agreement of the 19th of August was amended with the con-
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sent of all parties, and in effect re-executed. Matters went on
in this way, but default was made in payment of the said
$10,000 on the 2nd of August. Most, if not all, of the moneys
spent on the ground was expended before the vendors under
the August agreement cancelled it, pursuant to a term enabling
them to do so upon default in payment of purchase-money. In
the meantime, namely, in May, 1916, Riel and his associates
incorporated the "defendant Company and transferred the
restakings, and I think also the benefits of the agreement of the
19th of August to the Company. I do not regard this fact as
of importance.

The promoters of that Company, with the possible exeeption
of the Stilwells, were from the beginning well aware of the
facts from which a Court of Equity would infer a trust of the
restakings in favour of the owners of the “Conundrum,” and
there is evidence that the Stilwells were also aware or had suf-
ficient notice of the facts leading to the same conclusion. They
could not have regarded the restakings as the property of the
restakers in view of their recognition of the rights of the ven-
dors under the August agreement. The promoters of the Com-
pany therefore, and the directors and shareholders who author-
ized the taking over of the restakings, were possessed of knowl-
edge which precludes the Company from claiming to be inno-
cent purchasers for value without notice.

Nothing appears to have been done in respect of the default
of the 2nd of August until December or January following,
when notices were given cancelling the agreement of August,
because of such default. Up to this point in the relationship
of the parties I find nothing which would deprive the vendors
of the “Conundrum” of their right to be regarded in equity as
the owners of the ground under the restakings. After the said
cancellation, the actions of the parties on both sides give rise to
considerable embarrassment. Options of purchase were given
by each side, concurred in by the other, which appear to recog-
nize an interest in each, that is to say, that Stewart and Mrs.
McGrath, the widow and exeeuntrix of MeGrath, had an interest
to the value of $35,000, and that the defendants, other than
Mrs. McGrath, also had interests of considerable value in the
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property in question, and this is not unnatural, since, in addi-
tion to the plant and machinery placed there by defendants,
there was the fact of the additional ground taken in by the
restakings.

It is also to be noticed that Stewart, as shewn by the corres-
pondence of his solicitors, with Riel and Ross, was firmly con-
tending that, the “Conundrum” had not expired, but had been
protected by the statutes above mentioned, thus asserting a
claim adverse to the one which he is now, in my opinion, con-
fined to, namely, that the restakings are now held by the Com-
pany in trust for himself as to an undivided one-half thereof.
But after careful consideration of the correspondence and of
the evidence, I am convinced that what took place between the
parties between January, 1917, and the issue of the writ in this
action in February, 1918, were attempts at settlement more or
less confused, because Stewart had some ground, as his legal
advisers thought, for still holding to the *Conundrum” as a
valid claim, and I cannot see that what took place in these
endeavours to sell the property and compose their differences
amounted to an abandonment of Stewart’s equitable rights in
the restakings, which he promptly in the beginning asserted.
In his statement of claim he claims alternatively, and in my
opinion he is entitled to a declaration that the defendant Com-
pany is a trustee of an undivided half interest in so much at
least of the ground covered by the said restakings as was for-
merly embraced within the boundaries of the “Conundrum”
mineral claim.  Just how this may be carried out has not been
adverted to in argument, whether by a transfer of a half
interest in the restakings or by partition, I shall not inquire
into, as I have heard no argument upon the point, but if neces-
sary, counsel may have the opportunity of speaking to that
question.

I should add, out of respect for the opinion of the learned
Chief Justice, who tried the action, that T am unable to agree
with his finding that the plaintiff was estopped because of his
standing by while moneys were being expended upon the prop-
erty and not more promptly and effectively asserting his rights.
Riel and his friends were quite well aware of his rights and
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the rights of Mrs. McGrath; not only so, but as above pointed
out, they spent their money on the assumption that they were
getting the property in pursuance of the agreement of the 19th
of August. The evidence points conclusively to the willing-
ness of the vendors to accept what their agreement would give
them in full satisfaction of their interests, which they doubtless
thought was confined to the “Conundrum” ground alone.
The appeal should be allowed.

Appeal allowed.

Solicitors for appellants: Wootton & Hankey.

Solicitors for respondents Molybdenum Co. and Ross:
Elliott, Maclean & Shandley.

Solicitors for respondents Riel and Teetzel: Courtney &

- Elliott.

STEPHENS v. BURNS ET AL.

Woodman’s lien—Contract for cutting logs—Contractor to furnish supplies
—Right to lien—R.8.B.C. 1911, Cap. 243, Sec. 3.

The Woodman’s Lien for Wages Act, was enacted for the benefit of wage-
earners, and a person entering into a contract to cut logs, and furnish
his own supplies, at a given price per thousand feet is not entitled to
a lien under the Act.

APPLICATION to enforce a woodman’s lien upon logs cut
by the plaintiff under a contract to cut logs and furnish his own
supplies at a given price per thousand feet. Heard by
GrEGoRY, J. at Chambers in Vancouver on the 11th of May,
1921.

McTaggdrt, for plaintiff.
H. I. Bird, for the lien-holder.
Darling, for defendants.
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18th May, 1921.

GrEcoRry, J.: The sole question for determination is whether
a person entering into a contract to cut logs, and furnish his
own supplies, at a given price per thousand feet, is entitled to
a lien therefor upon the logs so cut under the Woodman’s Lien
for Wages Act, being Cap. 243, R.S.B.C. 1911.

It is contended that there is no lien in such case, the
remuneration for such cutting not being in the nature of wages.
Section 3 of the Act provides that “any person performing any
labour, service, or services in connection with any logs .
shall have a lien thereon for the amount due for such labour,
service, or services,” etc. The language of this section does
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certainly appear to give the person actually cutting the logs a

lien for the amount due for such cutting.

The interpretation section provides that the labour or service
entitled to a lien is not only that of the person actually cutting,
but extends to cooks, blacksmiths, ete., and others usually
employed in connection with such work, and the amendment to
this section by Cap. 92, B.C. Stats. 1919, Sec. 2, extends it to
the work of physicians and surgeons entitled to receive pay-
ment “out of any fund made up from deductions by an
employer from the wages of such cooks, blacksmiths, artisans,
and others, arising from such labour and service,” ete. This
extends the lien to persons who, though they do not actually do
work upon the logs, are a necessary part of a logging camp, and
who would have no occasion to be there if it were not for the
presence of the actual loggers.

To make sure that cooks, blacksmiths ef al. shall have a lien
under section 8 the interpretation section provides that * ‘per-
son’ in section 3 . . . . shall include cooks, blacksmiths, arti-
sans and all others usually employed in connection with such
labour.” - '

In a very similar case, Desantels v. McClellan (1915), 7
W.W.R. 1221, Beck, J. held that there was a lien, and this
precedent has been strongly pressed upon me, and if the
statutes or their plain objects were similar I would gladly fol-
low it. But the statutes are, I think, different not only in lan-
gnage, but in the class of persons intended to be benefited.

Judgment
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The Alberta statute, while very similar in the lien-enacting
clause (section 3, Cap. 28, 1913, 2nd Session) to ours, does not
contain the word “wages” from beginning to end, and “wage-
earners” are only referred to once, viz., in the interpretation
clause of “labour-service or services,” which is very like ours
before our 1919 amendment, but with these words added at the
end, “whether performed by wage-earners or others,” and the
omission of such words from our statute is, I think, very sig-
nificant. At page 1222 Beck, J. calls attention to this expres-
sion and the absence of the word “wages,” and says “there are
no other expressions in the Act throwing light upon the ques-
tion.”  If I may say so without impertinence, I quite argee
with his decision. Schedule “A” of the Alberta statute, pro-
viding for the form of claim of lien, at the end, shewing how
the amount claimed is arrived at, illustrates the same as fol-
lows: “. . . . at (per day, month or quantity),” which I
think shews that the Alberta Legislature intended to protect
persons whose remuneration was arrived at in some other way
than by day, weekly or monthly wages.

The case of Barter v. Kennedy (1900), 35 N.B. 179, to
which Beck, J. refers, and distinguishes, is apparently in
accord with my view, but I am unable to obtain a copy of the
report. I see that this decision, which is that of the Full Court
of New Brunswick, has been criticized by Mr. Edward P. Ray-
mond in a very instructive and exhaustive article upon the sub-
jeet of Woodmen’s Lien in 26 C.L.T. 249,

In all these cases the decision must rest entirely upon the
wording of the statute. One must endeavour to discover from
the language of the Act itself the evil aimed at, and to con-
strue the Act as liberally as possible to give effect to the correc-
tion of such evil.

Section 1 of our Act is: “This Act may be cited as the
‘Woodman’s Lien for Wages Act.”” The title at the head of the
chapter is the same. The interpretation section, as amended
in 1919, again refers to wages. Section 8 requires that a judg-
ment declaring a lien “shall declare that the same is for wages,”
ete. Section 37 deals with persons making contracts for the
supply of logs, and requires that he shall, before making any
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payment under such contract, require the person to whom pay-
ment is to be made to furnish a pay-roll or sheet of the wages
and amount due, etc., and by section 38, if he pays without
requiring such pay-roll or sheet, he becomes liable at the suit
of any workman or labourer engaged under the contract for the
amount of pay se due. Schedule B provides a form for such
pay-roll, and it provides for the number of days employed and
the rate of pay per day. Schedule A furnishes the form for
statement of claim of lien and the only suggestion shewing the
amount due is “. . . . per month or day as the case may be.”

Any one of these references, taken alone, might mean very
little, but taken together seem to me to indicate that the per-
sons sought to be benefited by the Act were wage-earners. Con-
tractors were clearly thought of, as shewn by sections 37 and
38, and it may well be that the Legislature overlooked the fact
that very humble individuals might take a contract and intend
to do all the work himself, and a contract by such a person, in
which it was provided that the employer was to furnish all
material, supplies and machinery for handling the logs, and in
which it was quite clear that the contractor was only being paid
for his manual labour, even if at a certain rate per thousand
feet, might be held to fall within the statute. But it is well
‘known that the logger does not live at home and walk to his
work daily. He goes out into the woods, has to be supplied
with food, axes, and other means of handling his logs. If his
contract requires him to supply these, as in the present case,
then his remuneration, or contract price, covers such costs as
well as the cost of his actual labour. It is one sum covering all
items, and there is no means of dividing it and ascertaining

“the amount due for such labour,”

ete., as required by section
3. There is no amount due for labour alone; there is only
one amount due, and that covers all the services rendered and
all the material supplied, and it is not divisible. No one has
ever suggested that the Act gives a lien to any person supplying
donkey-engines, ropes, axes, or any other material to a logging
camp, and yet these men can perform no useful work without

such things. If the statute had said “the value of such labour,”
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etc., that amount could be ascertained apart from the value of
the supplies.

My attention has been called to the decision of Howay, Co.
J. in Ross v. McLean (1921), 1 W.W.R. 1108, in which he
apparently comes to a different conclusion. The report does
set out the contract, and it may be that the employer supplied
everything but labour in that case, but, with great deference to
him, he appears to me to have only considered section 3 of the
Act, and if other sections throw light on the proper interpreta-
tion to be placed on that section, as I think they do, such other
provisions must be looked at.

The statute is for the protection of wage-earners and the
other special persons named whose services arise out of their
work, and unless the claimant can bring himself within one or
the other of these two classes, I do not think he has any lien.
In 25 Cye., p. 1585, a great many cases are collected. Each
case, of ecourse, must be looked at with the statute under which

it is decided, but there is this statement:

“In most of the States it is held that the statute is designed solely for
the protection of labourers performing physical labour with their own
hands and with their teams, under the direction of an employer, and for
fixed wages.” '

That seems to me to be the object of our Aect, and a reference
to the meaning of the word “wages” in any judicial dictionary
will shew, I think, that the idea carried with it a very different

position from that of the contractor in the present case.

Application dismussed.
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HAMILTON AND WRAGGE v. STOKES.

Real property—Caveat—Filed by registrar—Lapsing of—Application of
sections 63 and 69-of the Land Registry Act, R.8.B.C. 1911, Cap. 127,
Secs. 14, 66, 69 and 114—B.C. Stats. 1912, Cap. 15, Sec. 28; 1914,
Cap. 48, Secs. 29, 63 and 66.

A caveat filed by the registrar under section 624 of the Land Registry Act
is not subject to the provisions of section 69 as to a caveat lapsing
unless evidence of proceedings to establish the right claimed is filed
within two months (MacpoNaLp, C.J.A. dissenting). -

The provisions in section 63 of the Act that caveats shall be verified by
the affidavit of the eaveator or his agent and shall contain an address
for service does not apply to a caveat filed by the registrar under
section 624, nor is such ceveat required to give the nature of the
estate or interest claimed. '

On a summons issued under section 66 of the Act against the registrar as
caveator to withdraw his caveat on the ground that it had lapsed
under section 69, the application was refused.

Held, on appeal, sustaining the order, that an issue should be directed to
determine the “question of right of title,” as section 60 is wide enougn
to cover such a direction where it is raised on the affidavits filed.

APPEALS from two orders of Forin, Co. J., of the 20th of
December, 1920, in proceedings arising from a certain caveat
which was lodged by the district registrar of titles against cer-
tain property in Trail City (east 50 feet of lots 17, 18, 19 and
20, block 12) under section 624 of the Land Registry Act. The
plaintiff obtained a deed of the land from the sheriff under an
order of the Court. On applying for registration it was found
that the registrar had filed a caveat at the instance of a tele-
gram received by him from the Attorney-General. On the
expiration of two months the plaintiffs proceeded, by way of
petition to a judge in Chambers under section 114 of the Aect,
praying that the district registrar of titles be directed to pro-
ceed with the application for a certificate of indefeasible title,
the registrar having declined to register the title because of the
caveat. At the same time an application was made by way of
summons issued under section 66 of the Act against the caveator
(the registrar) to withdraw his caveat, on the ground that it
5
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had lapsed under section 69. Both petition and application
were refused. The plaintiffs appealed from both orders.

The appeals were argued together at Vancouver on the 1st
and 2nd of March, 1921, before Macpoxarp, C.J.A., MARTIN
and Garriaeg, JJ.A.

Hamilton, K.C., for appellants: A caveat is a creature of the
Land Registry Act, and can only be made effective when done
in pursuance of the Act; no other method is effective: see The
Queen v. Crutse (1852), 2 Ir. Ch. R. 65. Something sub-
stantially the same as Form H. should be filed. First, the par-
ticulars required in a caveat are not there, and secondly the
affidavit required was lacking on the filing of the caveat. Sec-
tion 70 gpecifically mentions the Crown by way of exception,
but this is not a right the King had before the Act was passed:
see The King v. Wright (1834), 1 A. & E. 434. We are not
appealing from the discretion of the registrar, but we contend
there was no evidence at all on which he could so act. The
next point is that if the caveat stands, it lapsed, under section
69, as no action was taken within two months. Under section
66 we are entitled to ask for relief, as the Crown has not shewn
any interest or taken any action in support of the caveat. We
also claim the benefit of section 28 of chapter 15 of the Act of
1912.  As to costs see Moore v. Smith (1859), 1 El. & EL 597.

Carter, K.C., for respondent: There is evidence of delivery,
as this land was donated to the Crown in 1897 and a lock-up
was erected on it. It is still used at times: see Eniwisle v.
Lenz & Leiser (1908), 14 B.C. 51. The Court cannot give the
order, as they cannot register under section 14 of the Act.
There is not a word about title on this application, and Hamil-
ton knew there was a donation to the Crown. The removal of
the caveat will not assist them: see sections 63 and 66 of the
Act of 1914; Esquimalt and Nanaimo Ralway Company v.
Granby Consolidated Mining, Smelting and Power Company.
Ld. (1920), A.C. 172. The registrar acts in both a minis-
terial and judicial capacity. Section 70 of the Act applies,
and the caveat properly remains on the record.

Hamilton, in reply, referred to In re Land Registry Act and
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Scottish Temperance Life Assurance Co. (1919), 26 B.C. 504,
on the question of costs.
Cur. adv. vult. -

7th June, 1921.
Macporwarp, C.J.A.: It is not necessary, in my reading of
sections 69 and 70 of the Land Registry Act, to decide whether
the caveat filed by the registrar was effectually filed or not. 1
will assume for the purpose of this appeal that what he did in
that regard was good in law.

Section 69 in effect declares that unless the person on whose.

behalf (in this case His Majesty the King) the caveat was
lodged, within two months thereafter shall file with the regis-
trar evidence that he has taken proceedings to establish his title,
the caveat shall be deemed to have lapsed. That this section
was intended to apply to a caveat filed by the registrar is shewn
by the amendment of section 70 made by Cap. 43 of the Statutes
of 1914, Sec. 31. The object of section 69 is to prevent a cloud
remaining upon a title after the lapse of two months. If it
were not for that section, the caveatee would be put to the
expense of going to the Court for relief, a course which I think
the Legislature intended to obviate by the section, the benefit of
which I do not think it intended to confine to particular classes
of caveats. '

The language is capable of two ¢onstructions, but I prefer to
adopt the liberal and reject the narrow one. I would there-
fore allow the appeal.

MarTiN, J.A.: These are two appeals arising out of the same
caveat. The first comes up from a petition to a judge in Cham-
bers under section 114 of the Land Registry Aect, R.S.B.C.
1911, Cap. 127, praying that the district registrar of titles be
directed to proceed with the appellants’ application for a certifi-
cate of indefeasible title, the registrar having declined to regis-
ter the title because, according to his notice to the appellants,
“there is a caveat, No. 99, lodged against the lands herein in
favour of His Majesty the King,” which was lodged by the
registrar under power given him so to do by section 624, but it
is submitted that the caveat does not in essentials comply with
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the Form H given in section 63 and therefore should be wholly
disregarded as not being a caveat in the proper sense. The

caveat lodged is as follows:

“Take Notice that I, Elliott Seymour Stokes, District Registrar of
Titles, Nelson, B.C., on behalf of His Majesty the King forbid the regis-
tration of any memorandum of transfer or other instrument affecting the
east 50 feet of lots 17, 18, 19 and 20, block 12, Trail City, map 464, until
this caveat be withdrawn by me, or by the order of a Court of competent
jurisdiction or a judge thereof.

“Dated this 3rd day of September, A.D. 1920.

) “E. 8. STOKES,
“District Registrar.”

The Form H, which, be it noted, is directed to the registrar,

is as follows [Form J of 1921} :

“Take notice that I, A.B., of [insert residence and description], forbid
the registration of any memorandum of transfer or other instrument deal-
ing with [here describe land and refer to certificate of title] until this
caveat be withdrawn by the caveator or be discharged by the order of a
Court of competent jurisdiction or a judge thereof,” etc.

The provision in section 63 that caveats shall be verified by
the oath of the caveator or his solicitor or agent and shall con-
tain an address for service clearly does not, in my opinion,
apply to special caveats filed by the registrar ex mero motu
under section 624, because everyone must take cognizance of
his “address,” and no affidavit of verification would be required
in the case of such an official, who was taking steps to examine
the title and at the same time protect the assurance fund in
accordance with facts coming to his attention during his
investigation under section 14 to “satisfy’” himself of
the goodness of the title, and as the prime object
of a 'notice of caveat (see Form H) is to give
notice to the registrar himself (to whom it has to be
directed) to arrest the progress of the proceedings before him
or his officers, that object must be borne in mind in construing
the section. If, then, no affidavit or address for service is
necessary, why, in strictness, should the registrar be called upon
to inform himself of the ‘“nature of the estate or- interest
claimed” by himself, when that is something which he already
must be presumed to know? After a careful consideration of
all the sections discussed, I am of opinion that the statute does
not require him in such a caveat to state to himself the interest
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he claims, and it has not been suggested that he would, upon
request, refuse to disclose to any party interested the nature of
his claim—it would, of course, be his manifest duty to do so.
I am therefore of opinion that the objection to the form of this
caveat cannot prevail.

Then it is submitted that it has lapsed under section 69, but
that section does mnot, I think, apply to this case as being one
“filed by the registrar or lodged on behalf of the Crown,” which
is the first excepted class (if not, indeed, two classes, having
regard to the amendment of 1914, Cap. 43, Sec. 31, allowing
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for the first time the registrar to file), the second (or third) -

being composed of those lodged “on behalf of any cestui que
trust, heir-at-law,” etc., and therefore it is still in force, and
‘bence the petition to set it aside and proceed with the registra-
tion must be dismissed. '

The second appeal comes up on a summons issued under sec-
tion 66 against the caveator (the registrar) to withdraw his
caveat on the sole ground that it has lapsed under section 69,
and the section goes on to provide that the Court or judge may,
“upon such evidence as the Court or judge may require, make such order
in the premises, either ex parte or otherwise, as to the said Court or Judge
may seem fit; and where a question of right or title requires to be deter-
mined, the proceedings followed shall be as nearly as may be in conformity
with the Rules of Court in relation to civil causes.”

The only order made upon the summons was the refusal of it,
thus leaving matters in statu quo merely, and it is submitted that
section 66 is wide enough to cover the direction of an issue to
determine the “question of right or title” which is undoubtedly
raised on the affidavits filed. T think that the section is wide
enough to cover that very necessary direction, and it is to be
regretted that the learned judge was not, as I understand coun-
sel, plainly asked by either of them to make it, as I have no
doubt he would have done, since it was the obvious and proper
thing to do. Both sides are now, however, as 1 understand
them, agreeable to that being done, and it is essential that it
should be done, otherwise, in the face of section 1164, the regis-
trar will be unable to issue the certificate without the curial
declaration required thereby, and a deadlock will be created
detrimental to all concerned. The proper order to make, there-

MARTIN, J.A,
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Cfgf;;;‘" fore, is to direct that the order be varied by adding a direction

that an issue be tried to determine the ‘“question of right or

1921 title,” which issue would be in the form of proceeding most “in

June 7. conformity with the Rules of Court in relation to civil causes,”
Hammzox s said section directs.

v Because of the Crown Costs Act, R.S.B.C. 1911, Cap. 61, 1

SToKES .
say nothing about the costs.

GALLIHER, Garrmner, J.A.: I am in agreement with my brother

J-A- MartIN.,
Furst appeal dismissed, Macdonald, C.J.A. dissenting,
second appeal allowed in part.
Solicitors for appellants: Hamilton & Wragge.
Solicitor for respondent: James O’ Shea.
HUNTER, IN RE WONG SHEE.
C.J.B.C,
(At Chambers) fymigration—Person of Chinese origin—ZEnters Canada from United States
1921 —Order for deportation—Refused by United States officials—Order to
deport to China—Power—R.8.C. 1906, Cap. 95, Sec. 27a; Can. Stats.
May 20. 1908, Cap. 14, Sec. 6.
INRE

A woman of Chinese origin entered Canada from the United States, where
she had lived for 14 years. She was convicted for entering Canada
without payment of the tax payable under the Chinese I'mmigration
Act, and in pursuance thereof she was ordered to be deported. The
United States authorities refused to allow her to re-enter the United
States, and the immigration officials proposed to deport her to China.

Held, that there is no power under the Act to deport to a country other
than that from which the immigrant entered.

WoxNG SHEE

APPL.ICATION for the release of one Wong Shee on habeas
corpus, on the ground that she was being unlawfully detained
Statement |}y the comptroller of immigration at Vancouver, B.C. The
applicant, a woman of Chinese origin, unlawfully entered
Canada by crossing the line near Blaine, Washington, without
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reporting to the customs authorities nor complying in any }L‘if;i‘f’
way with the provisions of the Chinese Immigration Act. She (At Chambers)
was arrested by the immigration authorities and convicted by ;991
Howay, Co. J. on the 16th of October, 1918, for that she did May 20.
on or about the 21st of May, 1918, being a person of Chinese ~————
origin, land in Canada without payment of the tax payable
under the Chinese Immigration Act. Pursuant to the said
conviction, she was ordered by the minister of immigration
and colonization to be deported pursuant to section 27a of
said Act. The United States authorities would not receive
her back to the States, where she had lived for fourteen years,
and the Canadian immigration officials then proposed to deport
her to China, Heard by Huxter, C.J.B.C. at Chambers in
Vancouver on the 20th of May, 1921,

IN RE
Wone SHEE

Statement

R. L. Maitland (Orr, with him), for the applicant: There
is no power under the Chinese Immigration Act to deport an
immigrant to a place other than the port of entry. Section 27a
of the Act contemplates that the immigrant be deported to the
country from whence he came into Canada,

Reid, K.C., for the Comptroller of Immigration: The United
States refused to accept her, therefore the Immigration depart- Argument
ment has a perfect right to send her to China, which was the
country of her origin. The minister of colonization has the
power to make an order that she be forced to leave Canada and
the immigration officials have the authority to carry this order
out.

Hunreg, C.J.B.C.: According to Mr. Reid’s argument a
man who happened to be born in Mexico, although not of
Mexican race, could be sent back to Mexico, even if he had
left when a child. It might as well be argued that he could
be sent to the North Pole. If’the American immigration Judgment
people refuse to admit her, it then becomes a matter for diplo-
matic negotiations and representations should be made to
Washington. The prisoner is discharged, but there shall be
no action against the immigration department as a result.

Application granted.
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72
YOHEYS T THE  CORPORATION OF THE CITY OF GREEN-
1920 WOOD v. CANADTAN MORTGAGE INVEST-
Dec. 23. MENT COMPANY.

COURT OF  Municipal law—Corporation—Tazxation—Lien for taxzes—Enforcement—

AFPEAL Courts—dJurisdiction to vacate order.

1921 A munieipal corporation cannot enforce the preferential special lien for
June 7. taxes given by section 229 of the Municipal Act, B.C. Stats. 1914,
Cap. 52, as amended by section 9, B.C. Stats. 1919, Cap. 63, by an
Crry oF order to appropriate to itself the rents and profits of the land due to
GREENWOOD . a mortgagee in possession, who is collecting them: The proper course
CAN:I;IAN is a direction by the Court for sale in the usual way in an action or
MORTGAGE proceedings which can only be commenced after application therefor

INVESTMENT and such notice as the Court may direct.
Co. A judge may reopen an order made by him in order to hear a claim not

considered and which could not previously be presented, and the order
may be varied so as to give effect to such elaim. ’

An order had been made for enforcement of the special lien above men-
tioned by collection of the rents and profits. Subsequently certain
mortgagees moved to set aside and vacate the order, on the ground
that they had no notice of the application on which it was founded.
An order was then made vacating the first order in so far as was neces-
sary to enable the mortgagees to be heard, and subsequently an order
was made vacating the first order in so far as it affected or prejudiced
the mortgagees’ right to collect the rents and profits of the lands
covered by their mortgage, and restraining the municipality from fur-
ther proceeding as to the rents and profits of such lands and requiring
it to repay to the mortgagees any rents and profits collected by it.

Held, on appeal, affirming the decision of Mogrrisox, J., that there was
jurisdiction, and the order was properly made.

APPEAL by plaintiff from an order of Morkisox, J., of the
23rd of December, 1920, vacating an order made by him of the
23rd of September, 1920, at the instance of the plaintiff, under
section 229 of the Municipal Act, as amended by section 9 of
Cap. 63, B.C. Stats. 1919, that the Corporation be empowered
to collect the rents and profits due or hereafter accruing due
from the tenants of said lands. The defendant, holding a
mortgage on a portion of the property affected by said order,
obtained an order on the 3rd of November, 1920, that it be
allowed in as a party. On motion by the defendant, an order
was then made vacating the order of the 23rd of September.

Statement
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Housser, for the motion. MORRBISON, J.

F. A. McDiarmid, contra. 1920
23rd December, 1920.

Morzrison, J.: Were it not for section 229 as amended —
by section 9 of Cap. 63, B.C. Stats. 1919, it could not be o
contended successfully that taxes would have priority over a
mortgagee in possession collecting rents. The question sub- 1921
mitted to me herein is as to whether that section has created June?.

a special lien on the rents separate and apart from that on the

Dec. 23.

] CiTY OF
lands and improvements. In my opinion the section in ques- GREENWOOD

tion does not create a lien of that sort. It seems to me that the ¢ AN:{)IAN
key to a proper interpretation of the provision lies in the refer- Ii\r’fv‘g’frﬁg&
ence to the Creditors’ Relief Act, which, taken compendiously  Co.
destroys priorities between creditors and has no reference to
rents. The section specifically refers to lands and improve-
ments. These terms are exclusive and do not carry with them
rents and profits as concomitant elements.

The order, therefore, in so far as it affects the Canadian
Mortgage Investment Company is vacated. On the main appli-
cation this Company had no notice thereof, and I, therefore,
reopened the matter to let them in to appear, with the above
result.

From this decision the plaintiff appealed. The appeal was
argued at Vancouver on the 30th and 31st of March, 1921,
before MartiN, Garriner, McPuiLrips and Eserrs, JJ.A.

MORRISON, J.

F. A. McDiarmid, for appellant: There are two questions to
"~ be considered, first, as to the effect of section 229 of the Muni-
cipal Act as amended by section 9 of Cap. 63, B.C. Stats. 1919,
that is as to whether a lien can be given in respect of rents
and profits prior to a sale of the land for taxes; and secondly,
as to the authority of the learned judge to vacate his own order.
It was an ex parte order, first, that was substituted by an order Argument
made on motion to the Court. A judge has no jurisdiction to
review his own order: see Bright’s Trustee v. Sellar (1904),
1 Ch. 869; In re St. Nazaire Company (1879), 12 Ch. D. 88.
Taxation takes precedence over all claimants except the Crown.
There is precedence over.a mortgagee whether in or out of
possession: see Town of Sturgeon Falls v. Imperial Land Co.
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(1914), 31 O.L.R. 62. We always had the remedy of sale
under the Act and the question is whether the section gives us
precedence over the mortgage.

D. A. McDonald, K.C., for respondent: He gets nothing
under the statute except what the statute actually and clearly
gives him, and under the Act he only has a right against land
and improvements. The Ontario Act gives further power.
The apt language is there, so that the Ontario case referred to
does not apply. e has the right to sell the lands but the Act
gives him no preferential lien for rents and profits. The near-.
est to this is a mechanic’s lien: see Wallace on Mechanic’s
Liens, 8rd Ed., 10. The word “privilege” would not include
the right to rents and profits. '

McDiarmad, in reply.

Cur. adv. vult.
7th June, 1921.

Marrin, J.A.: Two questions were raised in this appeal,
one as to the jurisdiction of the learned judge to reopen his
order of September 23rd, 1920, which we decided at the hear-
ing in favour of the respondent, and the other as to the right
of the plaintiff under section 229 (1) of the Muniecipal Aect,
B.C. Stats. 1914, Cap. 52, as amended by section 9 of Cap. 63
of 1919, to enforce the preferential special lien for taxes on the
land and improvements thereby conferred by means of an order
to appropriate to itself the rents of the land due to the mort-
gagee in possession who was collecting them. Subsection (2)

goes on to say that

“If it shall be necessary or advisable to protect or enforce the said lien
by any action or proceedings, the same may be done by order of the Court,
upon application therefor, and upon such notice thereof as to a Court or
a judge shall seem meet.” )

The respondent submits that there is nothing therein which
would authorize the realization of a lien in so unusual a manner
and that all the Court can do is to direct a sale in the usual
way, the section conferring nothing more than a special lien
enforceable by action or other proceedings sanctioned “by order
of the Court,” which means a sale, but such action or proceed-
ings can only be commenced after application therefor and
such notice as the Court may direct, which conditions prevent,
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in the interest of the defaulting owner, or others, any pre- MOBRISOK,J.

cipitate or unfair prejudicial steps being taken. That, I think, 1920
is the correct view of the section, and as no apt authority has [ ..
been cited to the contrary, the appeal should be dismissed.
COURT OF
Gariiner, J.A.: By petition dated the 23rd of August, APPEAL

1920, the Corporation of Greenwood applied to the Supreme 45,
Court for an order that the rents and profits derived from cer-

June 7,
tain properties described in the petition should be paid to the -
Corporation on account of arrears of taxes. This proceeding G$§§§§on
was taken under section 229 of the Municipal Act as amended e

CANADIAN

by section 9 of Cap. 63, B.C. Stats. 1919, which is headed, Morrgace
“Special Lien for Taxes.” On the 1st of September, 1920, INVESTMENT
. g . . s Co.

Mr. Justice Morrisox directed copies of the petition to be

served on certain persons interested in the properties and on

the matter again coming before him on the 23rd of September,

an order was made that the special lien of the Corporation be

enforced as against the properties in the petition deseribed and

that the Corporation be empowered to collect the rents and

profits due and hereafter accruing due from the tenants of the

said lands and requiring the tenants to attorn and pay rents

to the Corporation.

Notice of motion was given by the Canadian Mortgage
Investment Company, the respondent herein, dated the 1st of
Novémber, 1920, and returnable on the 4th, asking that the earuimee,
order of the 23rd of September, 1920, be set aside and vacated  ”™*
on the ground that they, as mortgagees of certain of the prop-
erties affected by said order, had no notice of the application
on which said order was founded. The motion came on for
hearing before the same learned judge and an order was made
vacating the said order of the 23rd of September, 1920, in so
far as is necessary to enable the Mortgage Company to be heard.

This order does not seem to have been taken out but after one
or two adjournments the matter was dealt with and on the
23rd of December, 1920, the same learned judge made an order
vacating the order of the 23rd of September, 1920, in so far as
it affected or prejudiced the right of the Mortgage Company to
receive and collect the rents and profits of the lands and
premises covered by their mortgage and restraining the Corpora-
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tion from further proceeding as to the rents and profits of these
lands under said order of 23rd of September, 1920, and required
the Corporation to repay to the Mortgage Company any rents
and profits collected by them under said last-mentioned order.
The Corporation appealed from this order.

Mr. McDiarmid, for the Corporation, submits, first, that the
learned judge has no power to set aside or vacate his order
of the 23rd of September, 1920, I agree, if what has been
done here amounts to a vacating and setting aside of an order
dealing with this claim. When the order was pronounced the
position was this: The Mortgage Company at the time was in
possession and in receipt of the rents and profits of certain of
the lands included in the said petition. They received no
notice and were not parties at the hearing; they had no right
of appeal. They took the only course open to them and applied
to be let in to be heard. What then happened was this: The
order of the 23rd of September was opened up to permit their
claim being heard; a claim which was not adjudicated upon
and which they had no opportunity of presenting at the hearing
of the petition. This seems to me a proper proceeding. It is
not by way of review of any claim passed upon or of any order
made dealing with such claim. They should have received
notice of the original petition and not having received such
notice and their claim not having been dealt with, it was an
original hearing of that claim and the order of 23rd September
is varied so as to give effect to a claim which should have been
but was not dealt with in the first instance. It is true the
subject-matter was dealt with originally, but not the question
of the Company’s rights and in such a case I am satisfied the
learned judge below had jurisdiction to make the order appealed
from.

The only other question is as to the meaning of section 229,
and I agree with the learned judge below in his interpretation
of that section.

I would dismiss the appeal.

McPriruips, J.A.: I am of the like opinion as my brother
Marriy and would dismiss the appeal.
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Eserts, J.A. would dismiss the appeal. MORRISON, 3.
. 1920
Appeal dismassed. Dea. 2.
Solicitors for appellant: McDiarmid, Shoebotham & Co. COURT OF

Solicitors for respondent: Williams, Walsh, McKim & APFEAL
Housser. 1921

June 7.

CITY OF
GREENWOOD
.
CANADIAN
MORTGAGE
INVESTMENT
Co.

AGHION v. T. M. STEVENS & COMPANY COURT OF
APPEAL

INCORPORATED. —_—

1921
Costs — Payment into Court — Denial of lability — Action dismissed —

A ppeal—Plaintiff allowed sum less than amount paid in—Issues. June 7.

AGHION
In an action for money had and received the defendant paid into Court a ».
sum he considered sufficient to satisfy the plaintifi’s claim but denied T. M.
any liability. The action was dismissed but on appeal the plaintiff STEVENS &
recovered a sum less than the amount paid in. Co.
Held, that the plaintiff is entitled to the costs of the issue as to liability
and the defendant to the costs of the issue as to the amount
recoverable,
Held, further, that the.same rule applies if at the time of payment in
there was no denial of liability but subsequently by amendment
defendant denies liability.

MOTION to the Court of Appeal to define the issues upon
which depends the rights of the parties as to the costs of the
action. The action was to recover $5,081.80 being moneys
had and received by the defendant for the plaintiff. The
defendant denied liability but paid into Court the sum of
$2,692, as being sufficient to satisfy the plaintiff’s claim. The
learned trial judge dismissed the action. Omn appeal to the
Court of Appeal the plaintiff was allowed a sum less than the
amount paid into Court.

Statement
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The motion was heard at Vancouver on the 18th of March,
1921, by Macpowarp, C.J.A., MartIN, Garriaer and Mc-
Purvires, JJ.A.

Alfred Bull, for the motion: We are entitled to the costs on
the issue as to liability. Marginal rule 976 is the same as in
England but marginal rule 260(c.) as to payment in was
changed in England in 1913. Until the amendment there
were two issues, first one as to quantum and second as to lia-
bility: see Davies v. Edinburgh Life Assurance Company
(1916), 2 K.B. 852; Wagstaffe v. Bentley (1902), 1 K.B.
124; Holmested’s Judicature Act, 4th Ed., 257; Powell v.
Vickers, Sons & Maxim, Limited (1907), 1 K.B. 71.

A. H. MacNeill, K.C., contra: The defendant should have
all the costs after payment in and that was acceded to. $2,500
was paid in and the defence was then amended. The con-
tention upon which he succeeded was not raised in the plead-
ings: see The Blanche (1908), P. 259 at p. 267. The sub-
mission is that there are not separate issues.

Bull, in reply.

Cur. adv. vult,

7th June, 1921.

Macpoxarp, C.J.A.: The defendant paid into Court a sum
of money as sufficient to satisfy the plaintiff’s claim. At the
time of payment in there was no denial of liability but sub-
sequently defendant was allowed to deny liability and the action
proceeding to trial the plaintiff recovered less than the amount
paid into Court.

The Court is now asked to define the issues upon which
depend the rights of the parties to the costs of the action under
the statute, which enacts that the costs shall follow the event.
It has been decided in England by the Court of Appeal in
Wagstaffe v. Bentley (1902), 1 K.B. 124, that the question of
liability and the quanfum of damages are distinct issues and
that when the amount recovered is less than that paid into
Court, the defendant is entitled to judgment carrying the costs
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of the action subsequent to payment in, but not including the Rt

costs occasioned by the issue of liability, which latter costs

should, with those incurred before payment in, go to the J}l?,zel-;,

plaintiff. AGHION
The rule which was then similar to our rule 260 was after- TvM

wards amended in England but not here, to enable the Court STE‘(’_)?S&

to deprive the plaintiff of his said costs. The later case of

Davies v. Edinburgh Life Assurance Company (1916), 2 K.B.

852, is not In point, since it merely decides that the amended -

rule while giving power to deprive, gave the judge no power to MACDONALD,
order the plaintiff to pay to defendant the costs of the issue as  c.a.

to which the plaintiff had succeeded.

The fact that _the defendant did not in the first instance
deny liability, in no way affects the disposition of this motion.

The costs, therefore, should follow the respective events, as
in Wagstaffe v. Bentley, supra, and there should be no costs
of this motion.

Marrin, J.A. concurred in the result. MARTIN, J.A.

GarrLiaer, J.A.: In this case there were two events to be tried
out under the amended pleadings: First, liability; and second,
quantum of damages. The plaintiff has succeeded on the first
and is entitled to the costs of that event. As to the second, he
obtained judgment for less than the amount paid into Court.
The English rule, which was then the same as our rule 260,
was interpreted in Wagstaffe v. Bentley (1902), 1 K. B, 124,
a case in the Court of Appeal, in which it was held per Collins,
M.R. and Stirling and Mathew, L.JJ., that as the plaintiff had GALLINER,
recovered less than the amount paid in there should be judg-
ment for the defendant with the general costs of the action,
with costs to the plaintiff upon the issue upon which he suc-
ceeded. We have not in our rule 260, the amendment made
to the English rule in August, 1913, under which the case of
Davies v. Edinburgh Life Assurance Company (1916), 2 K.B.
852, was decided.
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CoURY OF I do not think that the fact that the money paid in at first
A . . . N
inadvertently or otherwise, was without denial of liability,

1921 should alter the case in view of the fact that the defendant
June7. amended denying liability and the trial proceeded on that basis.
AgHION The plaintiff is, of course, entitled to the costs of appeal.

U

T. M.

stevens &  McoPrrvvies, J.A. coneurred in the result.
Co.

Solicitors for appellant: Twupper & Bull.
Solicitor for respondent: A. H. MacNeill.
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McKAY v. DRYSDALE.

Pleading—Master and servant—Automobile collision—DMaster’s liability—
Negligence of servant—~Scope of employment—Burden of proof—Pre-
sumption.

If, in an action for damages owing to the negligence of the defendant’s
servant, the plaintiff alleges and proves facts from which an inference
may be drawn that the servant was upon his master’s business, it is
sufficient to make out a prima facie case.

The plaintiff alleged that he “has suffered damage to his automobile caused

by the defendant’s servant negligently driving an automobile bélonging
to the defendant . . . . so that the said automobiles . . . . came
into collision,” ete. He proved that the driver was the defendant’s
servant and at the time of the accident was driving the defendant’s
car. The defendant did not allege or shew, and there was nothing in
the circumstances to indicate, that the servant was not acting within
the scope of his employment.

Held, that the Court will presume, without further allegation or proof,
that the servant, at the time of the accident, was acting within the
scope of his employment.

APPEAL by plaintiff from the decision of Lampman, Co. J.,
of the 3rd of December, 1920, in an action for damages for
negligence resulting in a collision between two automobiles.
The defendant’s automobile was driven by his servant. The
learned trial judge found that the accident was due to the neg-
ligence of the servant, but dismissed the action on the ground
that there was no evidence from which he could properly infer
that the driver was engaged in his employer’s business at the
time of the aceident.

The appeal was argued at Vancouver on the 2nd and 3rd of
March, 1921, before Macpoxarp, C.J.A., MarTivy and Garri-
HER, JJ.A.

Aikman, for appellant: The driver was found negligent, but
the learned judge dismissed the action because we failed to
prove the driver was engaged in his employer’s business. He
misdirected himself. The defendant does not deny specifically
that the driver was not his servant: see Hogg v. Farrell (1895),

6
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6 B.C. 387 at p. 392; Page v. Page (1915), 22 B.C. 185 at p.
191.  As to escaping from the servant’s acts, the burden is
shifted: see Halsbury’s Laws of England, Vol. 20, p. 249, par.
597; Beven on Negligence, 3rd Ed., 582; Labatt’s Master and
Servant, Vol. 6, p. 6884, par. 2281a; O’Reilly v. McCall
(1910), 2 LR. 42.

Hankey, for respondent: We admit the defendant was mas-
ter, but that is not enough: see Bullen & Leake’s Precedents of
Pleadings, 7th Ed., 363. It is essential that he was in the
course of his employment: see Shamp v. Lambert (1909), 121
S.W. 770 at p. 773; Lotz v. Hanlon (1907), 66 Atl 525;
M Lawghlin v. Pryor (1842), 4 Man. & G. 48; Chandler v.
Broughton (1832), 1 C. & M. 29. The plaint shews no cause
of action: see Pollock on Torts, 5th Ed., 80-5. On the
question of onus of proof see Powell v. M’ Glynn & Bradlaw
(1902), 2 I.R. 154; Beard v. London General Omnibus Com-
pany (1900), 2 Q.B. 530; O’Reilly v. McCall (1910), 2 LR.
42; Boyle v. Ferguson (1911), 2 L.R. 489 at p. 496; Farry
v. Great Northern Railway Co. (1898), 2 LR. 352 at p. 355;
Dyer v. Munday (1895), 1 Q.B. 742.

Aikman, in reply.

Cur. adv. vult.
7th June, 1921.

Macponarp, C.J.A.: To entitle the plaintiff to the relief
which he claims he must make it appear that the driver of the
defendant’s motor-car was, at the time of the alleged wrongful
act, on his master’s business. It is not necessary, however,
that he should allege and prove affirmatively that which the law
will presume. If he allege and prove facts from which an
inference may be drawn that the servant was upon his master’s
business, that is sufficient to make out a prima facie case. In
this case the plaintiff alleged and proved that the driver was
the servant of the defendant and that he was driving the
defendant’s car at the time of the accident. There was no
denial of these allegations and no suggestion in the defence that
the servant was not acting within the scope of his employment.
There was nothing in the time and eircumstances of the collision
to rebut the inference which I think may fairly be drawn from
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these facts, which is, that the driver was on his master’s busi-
ness at the time of the collision.

The judgment below should be set aside and a new trial
ordered.

- Martix, J.A.: Tt is alleged in the plaint that the “plaintiff
has suffered damage to his antomobile caused by the defendant’s
servant negligently driving an automobile belonging to the
defendant at . . . . so that the said automobiles . . . . came
into collision . . . .”

This averment is in essentials the same as the count against
a master for the negligent driving of a servant under the old
practice, which is to be found set out in those very high authori-
ties, Bullen & Leake’s Precedents of Pleadings, 3rd Ed., 361,
and Chitty’s Precedents on Pleadings (7th Ed., 16th Am.),
Vol. 2, 574, wherein (Chitty) it is alleged:

“That the defendant by his servant so negligently drove his horse and

carriage that the same struck against the horse and carriage of the
plaintiff whereby the plaintiff was hurt,” etec., “and incurred expense,” etc.

In later editions of Bullen & Leake, viz., the 6th, at p. 440,
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and the Tth, at p. 363, the form is in substance preserved and

given as hereinbefore alleged, though inartistically and need-
lessly expanded in the 7th edition.

After carefully examining a large number of cases on the
subject (with necessary special regard to the pleadings in each
case), I find it is clear under the old practice, as well as the new,
that such a count carries with it the implication that the negli-
gent driving of the servant took place in the course of his
employment as such, it being presumed that such employment
continued until negatived, once the entrustment of the vehicle
to the servant is proved, and the two most instructive and apt
cases on the point, Mutchell v. Crassweller (1853), 18 C.B.
287; 22 L.J., C.P. 100, and Patten v. Rea (1857), 2 C.B.
(v.s.) 606; 26 L.J., C.P. 235, shew: (1) That the plea of “not
guilty” puts in issue the question “whether at the time of the
accident the driver of the cart was the servant of the defend-
ants”’—per Jervis, C.J. in Mitchell’s case, at p. 245 (13 C.B.)
~—in other words, was he in the employ of the master at the time
of committing the grievance? and, (2) That the question of

MARTIN, J.A.
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such employment, if raised, must be left to the jury, Williams,

‘J. observing in the latter case, at p. 237 (26 L.J., C.P.):

“In cases of this kind the real question for the jury is, whether the ser-
vant when doing the act complained of was acting as the agent of the
defendant. The plaintiff has his option to allege in the declaration that
the act was done by the servant, or that it was done by the defendant him-
self.”

Here it was alleged that the act was done by the servant, and

‘the plea to that is contained in these two paragraphs of the dis-

pute note:

“l. With reference to paragraph 1 of the plaint the defendant denies
that the plaintiff has suffered damage to his automobile or otherwise by
reason of the negligence of the defendant’s servant.

“2. With reference to paragraph 2 of the plaint the defendant denies
that his servant was negligent in any one of the particulars therein speci-
fied, or at all.”

These pleas do not go further than to deny that ‘“the
defendant’s servant was negligent in any one of the particulars
specified”: they do not deny the relationship, but merely the
committal of negligent acts during its existence. This falls
very far short of the plea of “not guilty,” and it is unfortunate
that if the fact of relationship (agency) at the time of the
alleged negligence was intended to be denied that it was not
done (especially in these days when material facts alone must
be pleaded, rule 200) in the unequivocal way adopted in Patten
v. Rea, supra, where the defences (the second of which is irre-
levant here) were as follows:

“Pleas—First, not guilty; secondly, that the horse and carriage were
not the property of the defendant as alleged; thirdly, that the horse and
carriage were not under the care of William Taylor as servant of the
defendant as alleged.”

This same defence was set up in Storey v. Ashton (1869),
LR. 4 QB. 476; 38 L.J., Q.B. 228, which followed Mitchell
v. Crassweller, supra. A form of the corresponding defence
today is given in Bullen & Leake, 7th Ed., 795, thus:

“The said carriage was not the defendants’, or under their management,
nor was it driven or managed by any servant of theirs.”

It follows that, in my opinion, upon the pleadings the ques-
tion of agency (course of employment) was not raised, and
therefore the plaintiff was entitled to judgment, seeing that the
only question in issue, negligence, was determined in his favour,
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and so the appeal should be allowed, and the case remitted to
the learned judge below to assess damages.

Gariiuer, J.A.: The plaintiff claims for damages, alleging
in his plaint that the defendant’s servant, while driving the
defendant’s motor-car, negligently drove it so as to collide with
the plaintiff’s motor-car, causing damage.

The defendant, in his dispute note, does not deny that the
driver was his servant, or that it was his motor-car. He simply
denies the negligence of his servant, and pleads in the alterna-
tive that if his servant was negligent, the plaintiff could have
avoided the result of such negligence, and by way of counter-
claim repeats the denial of his driver’s negligence and claims
damages from the plaintiff by reason of his (the plaintiff’s)
negligence.

The plaintiff, on the one hand, does not allege nor seek to
prove that the accident occurred when the driver was acting in
the course of his employment. Nor does the defendant, on the
other hand, allege that the driver was not so acting, and
although the driver was called by the defendant, no evidence
was adduced either one way or the other. The whole course of
the trial seems to have been as to who was negligent in the
premises, and it was only at the close of the evidence that Mr.
Hankey raised the point in argument that plaintiff should have
alleged and proved that the driver was acting on his master’s
business when the accident occurred.

The learned trial judge held with Mr. Hankey and non-suited
the plaintiff and dismissed the counterclaim. The neat point
before us is, was the learned judge right in so doing in the eir-
cumstances of this case?

The authorities are not all reconcilable and some of them are
in direct conflict, but given, as we have here, these facts, either
admitted in pleadings or proved, first, that the driver was the
servant of the defendant; second, that the car which was being
driven was the car of the defendant; and third, evidence to go
to a jury as to negligence, it certainly seems to me that it can-
not be urged that there was no case to go to a jury. The fact
that the defendant’s servant was driving the defendant’s ear
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raises the presumption that it was being driven in the master’s
service, and, in my opinion, the onus shifts and it is incumbent
on the defendant to adduce evidence to destroy that presump-
tion, and not having done so, and the learned trial judge having
found in favour of the plaintiff on the question of negligence,
he should have given judgment for the plaintiff.

In O’'Reilly v. McCall (1910), 2 L.R., FitzGibbon, L.J. says
at pp. 68-9:

“At the close of the plaintiff’s case, the evidence that the chauffeur was
at the time of the accident acting within the scope of his employment was

. merely presumptive, the presumption arising from the facts— (1) that the

car which did the damage was proved or admitted to be the defendant’s
car; and (2) that the person who was driving it was employed by the
defendant as a chauffeur. The presumption arising from these facts
ceaged when, or if, sufficient and uncontradicted evidence was given to
prove that what brought Whittaker [the owner] to Wood Quay was not
the defendant’s business.”

It was urged that there was a distinction where a person was
employed as a chauffeur, and some American authorities seem
to support that.

I would answer that by saying that while in the case of a
chauffeur the presumption may be stronger (I do not say it is),
that does not detract from the fact that the presumption may
arise on the particular facts and circumstances of a case, even
though it may be a question of degree. See also the remarks of
Romer and Smith, L.JJ. in Beard v. London (feneral Omnibus
Company (1900), 2 Q.B. 530.

The appeal should be allowed.

’ Appeal allowed.

Solicitors for appellant: Aikman & Shaw.
Solicitors for respondent: Wootton & Hankey.




¥

XXX.] BRITISH COLUMBIA REPORTS. 87

HALES v. CORPORATION OF THE TOWNSHIP OF uumpHY,J.
SPALLUMCHEEN. 1921

Municipal law—Local improvement—Work begun prior to Act of 1913— Jan. 17.

Defect in assessment by-law—New by-law under Local Improvement COURT OF
Act—Defects—Action attacking—Barred by section 180 of Municipal ,pppay,
Act—R.8.B.C. 1911, Cap. 170, Sec. 82—B.C. Stats. 1913, Cap. 49,
Secs. 81, 38 and 44; 1914, Cap. 52, Secs. 180 and 181. June 7.

The installing of a waterworks system was begun by a municipality prior ~ HaLEs
to the Local Improvement Act of 1913. The rates could not be levied TOW;JI.SHIP
owing to defects in the assessment by-law for the work-and in 19819, OF
the Municipality passed a by-law for the levying of the moneys for SparrLum-
the work. An action to have the by-law declared invalid was held  CHEEN
to be barred by section 180 of the Municipal Act, B.C. Stats. 1914.

Held, on appeal, affirming the decision of MurpHY, J., that section 44 of

the Local Improvement Act, B.C. Stats. 1913, gave authority to pass
the by-law; that by virtue of section 55(2) of said Aect the Munici-
pality might complete the work under the Municipal Act, R.S.B.C.
1911, undey section 82 of which it had been begun; that even if the
new by-law were invalid through failure to provide for proper steps
in the assessment in accordance with said Municipal Act, the by-law
having been registered, the action to quash was barred by section 180
of the Municipal Act of 1914 and the Municipality was entitled to
recover on its counterclaim for the taxes.

A PPEAL from the decision of MureHY, J., in an action tried
by him at Vancouver on the 14th of January, 1921, to declare
illegal and void by-law No. 224 of the defendant Municipality
and on a counterclaim for payment of taxes levied. On the
10th of December, 1919, the Corporation passed a by-law,

No. 224, which was as follows:

“A by-law for assessing, levying and collecting upon and from the real
property and from and upon fifty per cent. of the assessed value of the
improvements within the area preseribed by By-law No. 170 .

a special rate sufficient to provide the money required to be raised up to
and including the year 1918 to discharge the debt incurred under said
By-law No. 170.

“WHEREAS prior to the first day of March, A.D. 1913, proceedings were
begun for the construction of the Hutchinson Water Works system . . . .
and the work has since been completed and a debt thereby incurred, and

“WHEREAS by said by-law 170 provision is made . . . . for raising by
way of loan . . . . and for a special rate . . . . to be assessed, levied
and collected annually . . . . and

Statement
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“WHEREAS the Corporation . . . . during the years 1913 to 1918, both
inclusive, . . . . under assessments made in each of said years received
moneys as follows . . . . and

“WHEREAS in an action . . . . wherein the Corporation was plaintiff
and . . . . Hales was defendant the assessments in the last preceding
recital mentioned were adjudged invalid by reason of irregularity, and

“WnEREAS the Corporation is directed by section 44, subsection (1) of
the Local Improvement Act being chapter 49 of the statutes of 1913 to
cause a new assessment to be made when and so often as may be necessary
to provide the money required to be raised to discharge a debt incurred
by the Corporation for or in respect of a work undertaken before the
passing of said Act where after the incurring of the debt the special
assessment for the work is found or adjudged to be invalid by reason of
any irregularity or illegality in making such assessment, and

“WHEREAS . . . . the following moneys require to be raised .
and

“WHEREAS [reciting value of property as shewn on last revised assess-
ment roll].

“BE IT THEREFORE . . . . enacted . . . .
“(1) There shall be and is hereby assessed, settled, imposed and levied
. a special rate or tax of 14614 mills on the dollar . . . . to provide

the money required to be raised for the years 1913, 1914, 1915, 1916, 1917
and 1918, to discharge the debt incurred under By-law No. 170 as herein-
before mentioned.

“(2) The said rate . . . . shall be considered to be assessed and
imposed on and from the 15th of December, 1919.

“(3) On the collection of said rate allowances by way of rebate shall
be made . . . . for money heretofore received as mentioned in the recitals
hereto, under the assessments adjudged to be invalid.

“(4) [Title for citation of by-law].”

The plaintiff claims first, that the by-law was illegal as prior
to its passing no Court of Revision was held under section 33
of the Local Improvement Act (Cap. 49, 1913); secondly,
that it was also illegal in that no special assessment roll was
made as required by section 31 of the Local Improvement Act,
and thirdly that the by-law is illegal in that the provisions of
section 239 of Cap. 170, R.S.B.C. 1911, was not complied with
(a) no assessment schedules were made up; (b) no notice pub-
lished; (c¢) no Court of Revision organized; (d) no Court of
Revision held; (e) no opportunity given to appeal against
assessment,

It was held by the trial judge that section 180 of the Muni-
cipal Act, Cap. 52, B.C. Stats. 1914, bars a right of action and
it was dismissed.
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F. A. McDiarmid, and H. C. DeBeck, for plaintiff. MUEBPHY, J.

A. H. MacNeill, K.C., Haviland, and Perry, for defendant. 1921

. '17th January, 1921. Jan. 17.

Mvurerny, J.: I have alrgady expressed the opinion that sec- COURT OF
tion 44 of Cap. 49, B.C. Stats. 1913, gives authority to pass areeaL

the impugned by-law and that the effect of section 55 of the
same Act is to make section 82 of Cap. 170, R.S.B.C. 1911,
govern such re-enactment under the facts of this case. HALES

Holding this view, I am strongly impressed with the force TowNsHre

of Mr. McDiarmid’s argument, that this by-law 224 is invalid SpAEiUm
since it proceeds without more to levy a tax on plaintiff’s land.  cHEEN
Subsection (b) of section 82 of Cap. 170, R.S.B.C. 1911,
expressly states such by-law is to assess and levy the necessary
taxes in the same manner as municipal taxes are assessed and
levied. Municipal taxes can only be legally assessed and levied,
as is clear from the provisions of the Municipal Acts, past and
present, by making proper provision for a notice of assessment
and for the holding of a Court of Revision to which the owner
can appeal if he so desires. The proviso, at the end of said
subsection (b), relied upon by Mr. MacNeill, applies only, in
my opinion, after the initial assessment has been legally made,
otherwise the real meaning of the word ‘“‘re-adjusted” would
receive no effect. A re-adjustment presupposes something
already adjusted or settled. ~Support to the view that such
taxes, as those in question here, can only be assessed and levied
when proper provision for notice thereof, and for the holding
of a Court of Revision in connection therewith, has been made
is found, I think, in section 259 of Cap. 170, R.S:B.C. 1911,
which modifies pro tanto the provision of subsection (b) of
section 82 supra as to levying and assessing taxes in the same
manner as municipal taxes are assessed and levied by making
special provision as to Courts of Revision to be held in connec-
" tion with all local improvement taxes.

But I am of opinion that section 180 of Cap. 52, B.C. Stats.
1914, bars this action. It was argued that this section was
relied upon by respondent in Bishop of Vancouver Island v.
City of Victoria (1920), [28 B.C. 533] 3 W.W.R. 493, and
was not given effect to by the Court of Appeal. But a clear

June 7.

MUBPHY, J.
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distinction exists between attempting to tax property not within
the ambit of the taxing power at all and failing to comply with
statutory requirements in attempting to tax property within
such ambit, as the property in question here admittedly is.
This distinction is clearly implied, if I read the judgments
aright, in the language used by Marrin, J.A. at p. 503, and of
McPuivies, J.A. at p. 505. To decide that the true construe-
tion of said section 180 is, that it can only be invoked by way
of defence in an action to recover taxes, but cannot be relied
upon to prevent an injunction going against the collection of
such taxes, would, I think, be to defeat the real object of the
section. That objeet, to my mind, is to prevent what might
well be interminable complications in municipal finance by
fixing a method and a time limit by which, and within which,
only taxes levied upon property within the ambit of the taxing
power of the Municipality can be questioned by persons liable
to pay such taxes. The action is dismissed. Judgment for
the defendant on counterclaim for amount of taxes claimed and
interest from date when notice of assessment was marked as
an exhibit in other proceedings.

From this decision the plaintiff appealed. The appeal was
argued at Vancouver on the 29th and 30th of March, 1921,
before Macvowarp, C.J.A., Marrin, Garriuer and EBERTS,

JJ.A.

F. 4. McDiarmid, for appellant: There is an assessment
as of $1,400. On the petition being received for water works
the Council should have passed a by-law under section 82 of
the Municipal Act, but instead they proceeded by resolution,
which is nugatory. Subsection (2) (b) of said section 82 gives
the method of the assessment by-law. The principal ground
of appeal is that we had no opportunity of being heard as to
the amount of assessments as the Township held no Court of
Revision: see Cooper v. Wandsworth Board of Works (1863),
14 C.B. (~.s.) 180. By-law 224 is invalid as a Court of
Revision must be held under sections 31 and 33 of the Local
Improvement Aect, 1913. It is a condition precedent to the
passing of the by-law: see City of Victoria v. Mackay (1918),
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56 S.C.R. 524. This is not a defect in the by-law but a MUBFHY,J.
defect in the assessment and section 180 of the Municipal Act, 3991
B.C. Stats. 1914, cannot go beyond its plain reading. There 3,5 17.
is no jurisdiction in the Council to do what the preface and
section 44 of the Local Improvement Aect, 1913, do not °§§§§$
provide. The next ground is they never had any authority
at all to pass by-law 224. TIn a matter of jurisdiction a cura-
tive section does not apply: see O’Brien v. Cogswell (1890), Hares
17 S.C.R. 420. In the next place the amount we are assessed Townsure
is beyond the amount required to discharge the debt. ~There  °F
is the invasion of the right of audience which is denied. As cmEen
to the effect of section 181 of the Municipal Act of 1914 see
Traves v. City of Nelson (1899), 7 B.C. 48; Biggar’s Muni-
cipal Manual, 11th Ed., 379; Meredith’s Canadian Municipal
Manual, 421. * As to the construction to be placed on the
statute see Inland Revenue Commissioners v. Gribble (1913),
82 L.J., K.B. 900 at p. 904.

A. H. MacNeill, K.C., for respondent: The assessment Argument
under the by-law is valid independently of section 180 of the
Act, which only cures some minor matters. By-law 170 clearly
provides for raising loans for debentures and assessment. The
Council met in 1918, and passed by-law 224, They had to be
governed by the last assessment roll. The revised assessment
roll shews Hales’s land, the value of the land, and of the
improvements, and it was before the Council when by-law 224
was passed. On the general question of the effect of section
180 of the Municipal Act of 1914 see Municipality of Delta
v. Wilson (1911), 17 W.L.R. 680; (1913), A.C. 181. The
wording is clear that he cannot use the defects to attack the
Municipality.

McDiarmid, in reply.

June 7.

Cur. adv. vult.

. 7th June, 1921.
Macpoxarn, C.J.A.: Tt is admitted that the local improve-
ment was commenced before the passing of the Local Improve- AMACDONALD,
ment Act, 1913, prior to which the legislation concerning local  c.a.a.
improvements was embodied in the Municipal Act, R.S.B.C.
1911, Cap. 170. By section 55 (2) of the Local Improvement
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Act, a municipality was given the option to complete the under-
taking under either Act where it was commenced before the
passing of the Local Improvement Act. It is quite manifest
that the defendant elected to complete under the Municipal Act,
since its by-law No. 170 was passed in conformity with section
82 of the Municipal Act.

In proceedings prior to this action by-law No. 170 was held
to have been so defective that payment of the rates levied under
it was successfully resisted by the plaintiff. The defendant
then passed by-law No. 224, relying upon the power conferred
upon municipalities by section 44 of the Local Improvement
Act, which enacts that when a debt has been incurred by a
municipality for work undertaken before the passage of the
Act and the by-law or the assessment under it is found to be

‘defective, a new by-law may be passed or a new assessment

may be made. The present action was brought to quash by-
law No. 224, The argument for the appellant (plaintiff)
hinged mainly on the failure of the defendant to follow the
procedure laid down in the Local Improvement Act or alter-
natively in the Municipal Act in respect of special assessment
rolls and revision thereof by a Court of Revision.

The Local Improvement Act has, in my opinion, nothing to
do with this case, except so far as it authorized a new assess-
ment to take the place of the defective one. It is apparent to
me that it authorizes a new by-law or assessment not only when
the proceedings are under the Act itself but when they are
being carried on under the Municipal Aet. The methods set
forth of raising the costs of improvements when they are being
carried out under the Local Improvement Act are quite differ-
ent from those provided by the Municipal Aet. Under section
82 of the latter the cost of the work is to be levied upon the
lands and upon 50 per cent. of the assessed value of the
improvements, while under the Local Improvement Act the
rates are levied on the frontage plan. No doubt had the under-
taking in question been proceeded with under the Local
Improvement Act, as I think it might have been by virtue of
section 50, then the procedure of that Act would be applicable.
There is nothing anomalous, as is shewn by the context of the
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Act, in applying the foot frontage rule to undertakings of the
character of the one in question, but while this may be true
the fact remains that the undertaking in question was proceeded
with under said section 82 and I think the new by-law was
passed in professed conformity with it. It could not well
be otherwise, since the work had been carried to completion
under a scheme which, while authorized by section 82, had no
apt counterpart in the Local Improvement Act. To make the
new by-law one on the frontage basis would, therefore, over-
turn the scheme of payment of the costs of the work prayed
for by the petitioners and adopted and acted upon by the
Munieipality throughout.

Now, while section 82 was repealed it remained, by virtue
of said section 55 (2), in force as to all undertakings which
were being carried to completion under it, and is, I think, in
force today for all purposes essential to the final completion,
not only of the actual work of construction but of all other
matters incidental thereto. It was right therefore that the
new by-law should embody the essential features of the old
without its defects.

This disposes of the appellant’s complaint that by-law No.
224 was not passed in accordance with the provisions of the
Local Improvement Act or that the assessments were not made
in the manner there specified. The alternative ground of the
attack on the by-law and the assessments is founded on the
assumption that it had been passed under said section 82 and
was governed by the procedure of the Municipal Act applicable
thereto and counsel relied upon section 259 of that Aet as
shewing that a special assessment roll or special schedules in
the general roll should have been made up and revised under
the same procedure as is applicable to the annual assessment
roll of the Municipality. By said section 44 the Couneil is
to “cause a new assessment to be made,” and said section 82
authorizes the passing of by-laws for “assessing, levying and
collecting in the same manner as the municipal taxes are
assessed, levied and eollected.” The manner in which muni-
cipal taxes are assessed is the preparation of an assessment
roll by the assessor, specified netice to the ratepayers, the hold-
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MURPHY, J. ing of a Court of Revision to which appeals, if any, may be
1921  taken, resulting in the final revision and confirmation of the

Jan. 17. roll. .
—————  The contention of the appellant’s counsel, as I understand it,

O oF is that because this formality was not gone through in respect
of this assessment, the by-law ought to be quashed or if that
June 7.

relief cannot be had, owing to the fact that this action was
Hates  brought too late to permit the Court to quash the by-law, then

Towwsmre 1t 15 @ good defence to the defendant’s counterclaim for the

oF recovery of the rates.
SpPALLUM- . . . .
CHEEN It is conceded that the by-law in question was duly regis-

tered and therefore I think section 180 of the Municipal Aect,
B.C. Stats. 1914, is a bar to the application to quash.

Then with regard to the counterclaim, said section 180 pro-
hibiting the quashing of a by-law exeept within the specified

time, proceeds:

“Nor shall any person assessed under or subject to a rate under such
by-law be entitled to plead any defect in such by-law as a valid defence
against a claim for payment of such rate except by application to quash
the by-law within the time aforesaid.”

It is contended on behalf of the appellant that the irregular-
ities, if any, in connection with the assessment roll and its
revision were not mere defects, but render the assessment
illegal and void. In my opinion the procedure provided by

MACBONALD, section 259 is directory and the assessment is merely defective
by non-compliance therewith. In fact I am not sure that it
could, upon a reasonable construction of the different statutes
and sections of statutes, which have come under consideration
in this case, be said that what was done by the Municipality
was not a sufficient compliance with the Aets. Section 259
is easy to understand in its application to frontage assessments
to which it was originally applicable, but when the rate is to
be levied on the assessed value of land and improvements and
‘those values have already been ascertained and entered upon
the general assessment roll of the Municipality, it would seem
to be a work of supererogation to go over the same ground twice
when the valuations must, of necessity, coincide. Technically,
perhaps, the provisions of section 259 might be said to have
been violated, or rather not complied with, but whatever may
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be the true construction of this section as applicable to the
facts of this case, I am satisfied that the omissions in pro-
cedure, if any, created only a defect and cannot be pleaded
as an answer to the counterclaim.

The appeal should be dismissed.

MarTIN, J. A If the view taken by the learned Judge below
of section 180 of 1914 be correct, it is unnecessary to consider

the other questions raised. That section provides:
“In case a by:law by which an assessment is made or a rate is imposed

has been registered in the manner hereinbefore specified, no application

to quash the by-law shall be entertained after the expiration of one month
from the registration, nor shall any person assessed under or subject to a
rate under such by-law be entitled to plead any defect in such by-law as
a valid defence against a claim for payment of such rate except by applica-
tion to quash the by-law made within the time aforesaid.”

The expression “entitled to plead any defect in such by-law
as a valid defence against a claim for payment of such rate,”
is inartistic, but when considered in relation to the manifest
object of the section it should not, in my opinon,. receive the
narrow construction that would confine it only to defences

" formally spread upon the record of an action. To “plead any
defect” means, in the broad and proper sense, to allege a defect
as an objection to the validity of the by-law, whether it is
averred in a statement of claim, a defence or a reply. The
expression “valid defence against a claim for payment,” is not
restricted to the claim set up in a writ, for if it had been so
intended some such expression as “defence to an action” would
have been used. Here there has been a claim for payment
of a rate, imposed after an assessment, because the statement
of claim formally so states and complains that a levy of taxes
has been made on the property after an assessment which, it is
alleged, is invalid. And to defend himself from this “claim
for payment,” which stands as a lien upon the property, the
assessed owner “pleads,” t.e., avers certain defects in the by-
law. Tt is none the less a “valid defence” because he chooses to
anticipate further adverse consequences (such as sale for taxes,
or personal action therefor) by taking the offensive. This is
well illustrated by the present case in which there is a counter-
claim praying judgment against the plaintiff for the said rates
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and taxes, which counterclaim by rule 199, has “the same effect
as a cross-action” and for which the defendant could have main-
tained an independent action, which is the basis of a counter-
claim, and to that counterclaim the plaintiff sets up as a defence
a repetition of his allegations in his claim and avers that the
by-law in question “is an illegal and invalid by-law,” thus
coming back to where he started after having precipitated an
adjudication of the whole question, which tends to shew, to
my mind, that the pleading of the defect means an attack upon
the validity of the by-law whenever a “claim for payment of
such rate” imposed has been made, which at least would be
upon the rate being struck upon the lands affected.

Being in accord with the observations of the learned judge
below upon the question, I shall adopt them; and only add
that, in my opinion, the fair inference from what took place
below is that it was intended by the Court and both counsel
that if the by-law were sustained judgment would go against
the plaintiff for the taxes, and if there has been any misunder-
standing on that point, the defendant should have leave to
adduce further evidence to prove their acerual.

GaLriner, J.A.: T agree with the learned trial judge.
Ererts, J.A. would dismiss the appeal.
Appeal dismissed.

Solicitors for appellant: Heggie & De Beck.
Solicitor for respondent: R. R. Perry.
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PATTERSON, CHANDLER & STEPHEN, LIMITED v.
THE “SENATOR JANSEN.”

Negligence—Shipping—Liability of tug for loss of scow.
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A tug, in taking a scow on a river, is bound to meet such requirements of p oo oo

her service as will enable her to render it with safety to the scow and

CHANDLEE

to exercise adequate skill and care. Tug held liable for loss of scow & STEPHEN,

and eargo through collision of scow with corner boom stick in going
through a drawbridge passage, because, although in sliding through
with the drift of the tide the tug was doing what had been customary
and unobjectionable in ordinary circumstances, a portion of the per-
manent approach structure had been carried away and a temporary
arrangement provided which in its structure left a situation of danger
in the then set of the tide, known to the master of the tug, and which
could have been avoided by lashing the scow to the other side of the
tug.

A CTION to recover the value of a scow, loss of certain granite
blocks laden thereon, and cost of salving other blocks. Tried
by Martirn, Lo. J.A. at Vancouver on the 21st and 22nd of
June, 1919.

W. E. Burns, and H. B. Robinson, for plaintiff,
C. B. Macneill, K.C., and Pugh, for defendant.

22nd August, 1919.

MarTin, Lo. J.A.: In this action the plaintiff Company
sues to recover the value of a scow, $2,000, and the loss of cer-
tain granite blocks laden thereon, and the cost of salving other
blocks from the bed of the Fraser River. The claim arises
out of the fact that on July 9th, 1918, about 6.30 p.m., the
said scow laden with 225 tons of granite blocks was being taken
by the stern wheel steam tug “Senator Jansen” (registered tons
93.27; length 125 feet; R. B. Tipping, Master) through the
north passage of the drawbridge across the Fraser River, con-
necting the City of New Westminster with Lulu Island, and in
so doing the scow (length 66 feet 8 inches, width 26 feet, depth
6-7 feet), which was lashed diagonally across the port bow of
the tug struck a corner boom stick of the west approach to the
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drawbridge and one of her stern planks was knocked out, which
caused her to quickly fill with water and take such a list that
the cargo slid overboard and the scow was with some difficulty
beached, and eventually became a total loss.

The said northern passage of the drawbridge is 85 feet in
width and there was formerly along the whole of the south
side of it a permanent approach structure of piles with planks,
along which tugs with scows would slide with the drift of the
tide, which method of going through the passage in the state of
tide in question, two and one-half to three knots, is clearly open
to no objection and no fault could be found with that course in
ordinary ecircumstances. It appears, however, that at some
time in the month preceding the accident, the down stream, i.e.,
western portion of the said approach had been carried away
and a temporary arrangement provided of four boom sticks and
three groups of piles as shewn in Exhibit 10, which gives a fair
representation of the situation. Of these boom sticks only
two need be considered, one of them, the long sheer boom
marked A on Exhibit 10 being 40 to 50 feet long and running
out to the pile marked X, and a shorter one marked B fastened
to the end of A and connecting at an angle with the second
group of piles at the apex of the boom structure. This short
corner boom B which the bridge-keeper described as being from
14 to 16 feet long and about the thickness of a telephone pole
(though the defendant’s witness, the tug-master, described it
as heavier) projected out an appreciable distance beyond the
line of sheer boom A, as well shewn on Exhibit 10, and the
effect of this was that when the scow, after scraping along the
sheer boom, came to the projecting corner boom, the end of it
(which the master of the tug describes as being square) struck
a stern plank (which I have no reason to doubt was a sound
one) in the scow at its spiked end and knocked it out, causing
the scow to quickly fill as aforesaid.

Two grounds of complaint are set forward against the tug,
the first being that she was badly navigated, but in the true
sense of that expression I have no difficulty in finding that
such was not the case, for no fault can be found with the
manner in which she approached the bridge or took advantage
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of the tide to stop her engines and drift through the passage, MARTIN,
and in ordinary circumstances all would have gone well. But

the second ground of complaint is that it was negligent, in the
circumstances of the projecting corner boom stick and set of Aug. 22.

the tide thereupon, for the master to have gone through the p ATTERSON,
passage with the scow lashed on the port bow of the tug, which CmaxbLER

1919

. .. . . & STEPHEN,
was next to that corner boom which, it is submitted, obviously = Lrp.
created a dangerous situation. It is clear from the evidence g

of the defence that at the season of the year, with freshets, tugs “Sexaror
drifting as here with said tide would expect to hit the sheer JaNseN”
boom and also that since the solid approach had been broken

the tide sets move strongly towards and under the boom sticks;

the tug’s master says he knows the locality very well, having

taken scows through it, the bridge, ““a couple of hundred times,”

and he knew of the change since the damage to the approach
(“sometime before that” and, “weeks anyway,” as he expresses

it) and the position of the temporary booms at the time as set

out in Exhibit 10, so he was as he admits “quite familiar”

with the situation and the boom sticks, and their being fastened

together by a five-eighths wire,

He thus describes the accident:

“As 1 was passing through, the corner of the scow hooked on to this
boom stick that was sticking out there.

“Now which boom stick? Look at Exhibit 10, that photograph, and
state which boom stick. That there one.

“That is the one marked B? Yes.

“Well what part of the scow? This point there.

“Yes. What part of the scow hit the end of that boom stick? The
side of her touched it and went along it as she got to the stern of it, and
she pulled a plank out of the stern.” i

And as to the boom stick B which did the damage:

“Have you looked at it since? Yes.

“What kind of end is there on it? Square end, cut off square.

“Cut off square? Yes.

“It is not tapered like? No.

“Like ordinary piles? No.” -~

And again:

“This boom stick that is marked B always stuck out like that, did it?

Sometimes it did and sometimes it didn’t.

“You knew that? Yes,

“So you knew that sometimes—at some times the end of that boom
" stick was sticking out like that? Yes.

Judgment
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MARTIN, “Sometimes not much, I suppose, all depending upon the current?
10.J.A.  Depending upon the way the current hit it.

- “THE CoURT: Dependent on which? Speak up. Depending the way
the current hit it.
Aug. 22. “Mr. Burns: It might change one way or the other? Yes.
“But at any rate you knew it was quite possible and probable for that
PATTERSON, {4 ho out like that? Yes.”

1919

CHANDLER

& STEPHEN, And:
L. “You could see the boom stick perfeetly plain, could you not? Yes.
Tfm “You saw it? Yes, sir.

“SENATOR “Saw how it projected out? Well, I couldn’t say that it just projected
Jaxsen” out then. The current might have dragged it out.

“Well, but you saw at the time? Yes.

“How it projected out? Yes, it projected out.

“Did it not strike you at all that if you struck it on edge it might do
you some damage? Well, it might have struck me that way, but I couldn’t
very well help touching it.

“You couldn’t very well help touching it? Not very well, no, the tide
pulls that way.

“And what happened, take this as the stern board, what happened, as 1
understand you is that that boom stick B. hit that just about there?
Yes, sir.

“Just where it was nailed on or spiked on to the sides? Yes,

“And the whole wéight of the scow and its cargo and that boat was
centred or concentrated at that point? Yes.”

He thus describes the corner boom stick B:

“Yes, but that is a small pile—a small boom stick. I don’t know it is
so small, it is anywhere between— )

“Well the evidence is to that effect. Well, I say it is anywhere between
16 and 22 inches.

“In depth? Yes,

Judgment  «pg you swear that? Yes.

“Did you measure it? No, I never measured it but I seen it was float-
ing there, it was floating eight inches out of the water at that time, and
there would be over half of it in the water, that would make it 16 inches,
then you have got to allow for what you lose, the balance that was in the
water would be about 22 inches.

“Well, the evidence here, by Gregory, I think it was, was that it was a
small boom stick. Well

“About like a telephone pole? Yes, well a telephone pole wouldn’t hold
nothing there.

“Well but that is the evidence. Yes, but I seen——

“And the only reason you would have for denying that would be your
inference. He has sworn it. I have seen it, seen the end of it where it
was swung in, and I figured it was altogether between 16 and 22 inches.

“Sixteen to 22 inches? Yes.

“Half of it is above the water? No, not half of it is above the water.

“Well, how much was above the water? Well, it is just according to
how much it was waterlogged. It might have been three inches,




XXX.] BRITISH COLUMBIA REPORTS.

“Well, I mean at the time you saw it, Well, six inches.”

And he admits that he knew of the opening between the ends
of the two boom sticks and gives that as a reason why a fender
could not have been used to protect the scow from contact with
the projecting stick B. ~ So it really comes to this, that from
his own evidence the master of the tug knew of the set of the
tide which would inevitably bring the scow against the corner
of the boom stick, obviously creating a situation of danger,
because though he might be fortunate enough to slide by, yet
the probability of a contact between the end of it and the end
of a plank in the scow could not prudently be left out of con-
sideration, despite which he continued on his course thereby
courting a danger which might easily have been avoided by the
simple expedient of lashing the scow to the other, starboard,
side away from the boom, where it would be in a perfectly safe
position. I am quite unable to see, after a lengthy and careful
consideration of the whole matter, how the master can be
exonerated from a lack of that degree of negligence which
should be used by a reasonably prudent man. I find it, indeed,
difficult to account for his conduct which, the more one con-
siders the case, appears to be rash. A number of authorities
were cited, all of which I have carefully examined and many
others, and those which are of most service are the Federal
decisions in similar cases in the United States, where the
general circumstances of navigation of this class more closely
approach those in our country than do those in England. I
shall only refer to a few of them which are in point. Thus, in
The T. J. Schuyler v. The Isaac H. Tillyer (1889), 41 Fed.
477 at pp. 478-9, it is said:

“While the tug did not stipulate for the absolute safety of the schooner,
yet she was bound to meet such requirements of her service as would
enable her to render it with safety to the schooner. She must know the
depth of the water in the channel; the obstructions which exist in it; the
state of the tides; the proper time of entering upon her service; and,
generally, all conditions which are essential to the safe performance of
her undertaking. If she failed in any of these requirements, or in the
exercise of adequate skill or care, she is justly subject to an imputation
of negligence. = Was the tug derelict in any of these respects? She might
have started when the tide was at a higher stage than it was when she

began her movement up the river, and thus, with deeper water, have
insured the safety of her ‘tow. When she approached the pier of the
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bridge she might and rightly ought to have kept further away from it,
for which there was ample room, and thus have avoided the risk of col-
lision with it, or with the obstruction under the surface of the water.”

And in The Italian (1904), 127 Fed. 480 at p. 481, it is
said :

“This accident can not properly be deemed to have been caused by an
unknown obstruction but must be regarded as due to a failure on the
tug’s part to guide her tow properly, so that collision of the barge’s bow
with the spiles would be avoided.”

And in The Westerly (1918), 249 Fed. 938 at p. 940, it is
said:

“The tug had the burden of excusing the failure in performance of her
undertaking to tow the canal boat safely through a presumably safe and
well-marked channel. Bosfon, Cape Cod, etc., Co. v. Staples, etec., Co.
[(1917)], 246 Fed. 549, 552,—~C.C.A. It would be a sufficient excuse if
the grounding was in fact caused by an obstruction in the channel over
which there was not water enough for the canal boat, because her master
would have been justified in believing that no such obstruction was to be
found there; but it was for the tug to shew the existence of such an
obstruction, and therefore to shew that she had the canal boat in the
middle of the dredged channel when she grounded, and not outside of it or
on its edge.”

And in Lake Drummond Canal & W. Co. v. John L. Roper
L. Co. (1918), 252 Fed. 796 at p. 799, a very similar case to
this respecting a vessel attached to a tug and passing along the
side of a lock and a projecting snag, the Court said:

“It should be remembered, as we have stated, that the captain of the
tug saw or could have seen that the gate had not fully entered the recess
prepared for it, but that it was jutting out, so as to obstruct the passage
intended for vessels entering the lock. With this projection staring him
in the face, the captain of the tug did not take the precaution to stop his
engines until after the barge had come in violent contact with the gate.”

And on the question of presumption in the case of The
Alleghany in the same report, 6 at p. 8, it was said:

“This collision could not have occurred without the fault of some one,
and, the lighters being without fault, it follows the fault is presump-
tively that of the tug, which was in exclusive control, unless she has shewn
the collision was the result of inevitable accident, or was caused by some
agency other than the tug or tow. The W. G. Mason [(1905)], 142 Fed.
915; 74 C.C.A. 83, and cases there cited.”

Applying the foregoing principles to the facts before me, T
can only come to the conclusion that a case of negligence has
been established against the tug, and therefore the plaintiff is
entitled to judgment. From the evidence so far adduced on
damages, the fair value of the scow wotld, I think, be $2,000,
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and the cost of the missing granite and of salving the balance T RN
could well be allowed at the sum claimed, $703.75, making a =~ —-
1919

total of $2,703.75, and there is no reason why interest should
not be charged from the date of damage at the legal rate, but Aug- 22
bearing in mind that it is the established practice of this Court parrerson,
to refer questions of damage to the registrar, assisted by mer- ggg;}‘;g’
chants if necessary, I should be prepared to adopt that course  Lp.
if the defendants wish it, because, relying upon that practice, g
they may bhave wished to produce more evidence of the amount "‘Jsfgg}g?
of loss than was given before me, although their counsel did
not so state. They will be given, therefore, one week within
which to apply for a reference if desired.

A question arose as to the unseaworthiness of the scow, but
I am satisfied that she was in a fair condition to perform the
work undertaken, though it is not strictly necessary to pass
upon this point, because even if she had been wholly sound, the
direct consequences of the knocked-off plank could not have

been avoided.

Judgment

Judgment for plaintiff.
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HALEY ET AL. v. 8.8. “COMOX.”

Admiralty low—Jurisdiction—Claim for necessaries supplied to ship else-
where than in its home port—Domicil of owner—24 Vict., Cep. 10,
See. 5; 53 & 54 Vict., Cap. 27.

Contract—Construction—Installation of machinery—Furnishing material
and labour.

A ship was owned by a company whose registered head office was at the
Port of Vancouver, British Columbia, but all the shares in the com-
pany were owned by persons domiciled in California.

Held, the owner of the ship was not domiciled in Canada within the
meaning of section 5 of the Admiralty Court Act, 1861, 24 Viet., Cap.
10, and the Colonial Courts of Admiralty Act, 53 & 54 Vict,, Cap. 27,
and the Admiralty Court had jurisdiction in a claim for necessaries
supplied to the ship at New Westminster, British Columbia.

A contract for refitting a ship provided for the propelling machinery to
be “ingtalled” by the contractors.

Held, this meant to place or set up in a position for use, and it must
have been in the contemplation of the parties that the new engine
was to be placed in position upon a bed sufficient for that purpose
ajready in “place” in the ship; and the contractors having supplied
the engine bed, which under their contract they were not required to
do, were allowed the cost thereof.

Under a contract to purchase the materials and supply the labour and do
the work for certain refittings for a ship on a percentage of the cost,
the contractors were not allowed to charge, as for cost of labour, for
the time occupied in purchasing materials,

ACTION claiming a sum of money for neccessaries in the
shape of material and labour supplied to a ship. Tried by
MazrTin, Lo. J.A. at Vancouver on the 19th to the 21st of
July, 1920.

By The Admiralty Court Act, 1861, being 24 Viet., Cap. 10,
Sec. 5, the High Court of Admiralty shall have jurisdiction
over any claim for necessaries supplied to any ship elsewhere
than in the port to which the ship belongs, unless it is shewn
to the satisfaction of the Court that at the time of the institu-
tion of the cause, any owner or part owner of the ship is
domiciled in England or Wales.

By the Colonial Courts of Admiralty Act, 1890, 53 & 54 Viet.,
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Cap. 27, the word “Canada” is substituted for “England or
Wales.”

The plaintiffs sued for necessaries supplied in the shape of
material and labour in refitting the defendants’ ship at New
Westminster in the Province of British Columbia. The
defendants objected to the jurisdiction of the Court and alleged
that the ship belonged to the Port of Vancouver, on the ground
that she was owned by the Henrietta Ship Company having its
head office at the Port of Vancouver. But the evidence shewed
that of 1,000 shares of stock which comprised the capital stock
of the Henrietta Ship Company, 995 shares were owned by
Captain Woodside, who lived and was domiciled in San Fran-
cisco, in the State of California, and his wife and son. The
other directors of the Company lived and were domiciled at
San Francisco. It was argued for the plaintiffs that therefore
the ship was really owned in San Francisco, and was a foreign
ship and that, in consequence, section 5 of the Admiralty
Courts Act, 1861, applied. The following cases were cited in
support of the contention that the Court should look behind
the register of the ship to ascertain the true ownership: The
Polzeath (1916), P. 241; 85 L.J., P. 241; The St. Tudno
(1916), P. 291; 86 L.J., P. 1; The Proton (1918), A.C. 578;
87 LJ., P.C. 114; The Hamborn (1917), 87 L.J., P. 64;
(1918), P. 19.

There were certain disputes with regard to the fulfilment of
the contract, as appear in the judgment.

Mayers, and G. L. Fraser, for plaintiffs.
C. B. Macneill, K.C., for defendant.

9th August, 1920.

Marrin, Lo. J.A.: This is an action claiming $19,258.29,
for necessaries supplied in the shape of material and labour in
refitting the defendant ship at New Westminster, in this Prov-
ince. An objection is taken to the jurisdiction, founded on
the submission that the ship belongs to the Port of Vancouver
and that she is owned by the Henrietta Ship Company, Limited,
a Canadian company with head office at that port, but I have no
hesitation whatever in finding upon the evidence that whatever
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.

the documents may pretend to shew her home port is in San
Francisco and her true owner is Alexander Woodside, domiciled
there,

Part of the work was done under a written contract, dated
February 12th, 1920, for $13,100, and the balance under a
later verbal one: the submission that the plaintiffs’ right to
recover was dependent upon the owner being able to obtain
classification from the British corporation or otherwise is not
supported. T find as a whole that the work done under both
contracts was a fair job of its class, and the prices charged
are reasonable, which leaves only a few items that require
particular notice. The main one relates to the engine, ete.,
under this clause of the written contract:

“All propelling machinery to be installed complete with auxiliaries and
pumps also cargo winches. The above items to be supplied by the owners
ready to install. It is assumed that the present tail shaft and propeller
will be used.” *

It is submitted that under this clause the plaintiffs were
required to supply the engine bed, and therefore a large number
of items in their bill covering the considerable cost of that work,
about $5,000, should be disallowed. In the Oxford Diectionary
I find these definitions:

“Install (2). To place (an apparatus, a system of ventilation, light-
ing, heating, or the like) in position for service or use.”

“Installation (2). The action of setting up or fixing in position for
service or use (machinery, apparatus, or the like); a mechanical appar-
atus set up or put in pogition for use; spec. used to include all the neces-
sary plant, materials and work required to equip rooms or buildings with
electric light.”

The main idea of “installing” thus conveyed is to place or
set up in position for use, and though in certain circumstances
and some trades it may have a special or wider meaning, yet
there is nothing in the circumstances of this case to so enlarge
it. I am of the opinion that it was and must have been in
the contemplation of the parties that the new engine was to be
placed in position upon a bed sufficient for that purpose already
in “place” in the ship. The statement of the witness Lockhart,
marine engineer, oh cross-examination, that it meant the
plaintiffs were to get the engine, auxiliaries and pumps from
the owner “ready to install” and then couple them up for sea
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in the ship’s engine room, seems the reasonable view to take of
the situation, and it is, moreover, supported by the correspond-
ence between the parties, even if the blueprint, Exhibit 38, is
to be discarded in this comnection, as is rightly, I think, sub-
mitted by defendant’s counsel, it being merely an over-all dimen-
sion plan, as explained by the witness Akhurst. Therefore said
items covering the cost of the engine bed will be allowed.

As to certain “hardwood” items, it is clear from the evidence
that unless otherwise specified by name, local shipwrights
include Douglas fir under that category, and that wood was, in
fact, used, therefore the items are allowed.

With respect to the two wing tanks for oil: That question
has occasioned me the most difficulty, but after a careful con-
sideration of the evidence and the circumstances I have reached
the conclusion that the owner, Woodside, has so acted that he
must be held to have accepted them after full knowledge of the
result of the test, and their capacity, if the plaintiff Christian’s
evidence is to be believed, and I prefer it to Woodside’s, the
latter did not insist upon larger tanks being substituted, as the
plaintiffs offered to do, because they would reduce the cargo
space, and, consequently, earning power, and it is difficult to
understand, if his objection were so serious as now put for-
ward, why he nevertheless put to sea without any further altera-
tions to them; as they are now, with a capacity of 3,800 gallons,
instead of the 5,000 as specified for, they still give a 19-day
voyage range on the engine consumption of 200 gallons per
day, which he doubtless agreed to regard as sufficient; further-
more, his representative, Wallace, agreed to test them though
he knew their capacity was short and that they were not quar-
ter-inch plate, and did not order them to be taken out after the
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test, though he had the power to do so, simply because it would

have delayed the vessel in sailing. 1 am of the opinion, on
the whole aspect of this item, that it is too late for the owner
to suceessfully contest it.

There are five items, however, which the owner is entitled
to have disallowed, viz., those charged for the time occupied
in purchasing materials, under these headings in the monthly
“Statement of Wages”:
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J. F. Haley, looking after extra materials (work)...$125.00

Overhead (April) ......... ... ... .. i 83.33
« (May) ... 83.22

“ (June, 1st half) ........................ 125.00
Co (0 2nd ) e 125.00
$541.55

The verbal contract was that the plaintiffs were to purchase

“Comox” the material and supply the labour and do the work on a per-

Judgment

centage of 20 per cent. of the cost, and it is submitted that the
time occupied in purchasing is part of the overhead cost of
labour, and that as in this case the plaintiffs did not include
their office expenses in “overhead” they are entitled to exclude
non-productive work outside the office, that is, instead of includ-
ing in “overhead” the office administrative expenses they
excluded them and therefore should be allowed for them as
time occupied in “the labour of purchasing.” But I am of
opinion that while it may be the plaintiffs made an error in
excluding their general expenses from “overhead” and esti-
mated too low, as pointed out by the witness Lockhart, yet
nevertheless that was the contract they made, and if they made
a mistake in it they must bear the loss, so consequently the said
five items will be disallowed: judgment will be entered in
favour of the plaintiffs for all the other items.

With respect to the counterclaim, it has not been supported
by evidence and must fail. While the telegram of May 26th
from the plaintiffs to Woodside concerning the arrival of the
engine, beginning, “expect engine,” ete., was an unfortunate
one, yet an ordinarily prudent man would not treat such expecta-
tion of the arrival of an engine, especially in these days of
delayed transportation, with much confidence; the engine as
a matter of fact did not arrive in the plaintiffs’ yard until
June 8th, and after that time I am unable to find that there
was any undue delay, bearing in mind the fact that under the
verbal contract additional and collateral work was being con-
tinually ordered by the owner’s agent Wallace, even up to July
3rd, two days before sailing. It is, therefore, impossible to
hold that the owner really suffered any loss or damage on this
head.

The whole result is that judgment should be entered for
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the plaintiffs as above indicated, and the costs will follow MARTLN,

the event. —_

Judgment for plaintiffs. 1920
Aug. 9.
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THE “FREIYA” v. THE “R.S.” MARTIN,
LO. J.A.

1921
April 26.

Admiralty low—~Salvage—Fisheries—Usage—Cusiom of gratuitous assis-
tance between vessels in fishing industry.

It was found on the evidence and given effect to by the Court, in dismiss-
ing a claim for alleged salvage services, that there is a custom in the “F:gl;:rA”
waters of the Pacific coast of British Columbia that all vessels .
engaged in the fishing industry afford to each other in the common Tgr “R.8.”
interest and for their joint benefit voluntary and gratuitous assistance
in case of accident, and that this mutual assistance is not confined
to the vessels attached to or employed in comnection with the various
canneries, but extends to those which carry on independently the
fishing business in its various aspects; that such custom is a reason-
able one and sufficiently established as being so notorious and gener-
ally acquiesced in that it may be presumed to have been known to
all persons engaged in that industry who sought to inform themselves,
as it was incumbent upon them to do in working under local condi-
tions.

ACTION for salvage, tried by MarTtiN, Lo. J.A. at Vancouver

on the 9th of April, 1921. Statement
Hosste, for plaintiff.,
Mayers, for defendant.
26th April, 1921.
Marriv, Lo, J.A.: This is an action for the salvage of the
gas fishing boat “R.S.” in Knight Inlet on July 29th last. The
boat was chartered by the Glendale Cove Cannery Company
and engaged at the time in catching fish for that cannery. The Judgment

power boat “Freiya” is owned by one Carson and she was
engaged at the time in buying fish from the Glendale Cannery
and others and taking it to market at Seattle, or as might be.
She had been at the cannery in question for some days before
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and after the accident to the “R.S.,” buying and loading fish
from the company, and she claims an award for alleged salvage
services rendered to the “R.S.” when adrift in Knight Inlet
as aforesaid. .

The first defence set up is one of much importance to those
engaged in the fishing industry on this Pacific coast of British
Columbia, and it is that there is a long-established custom in
these waters that all vessels engaged in the fishing industry
afford to each other in the common interest and for their joint
benefit voluntary and gratuitous assistance to crews and vessels
in distress in any of the frequent accidents which are incidental
to vessels of various descriptions engaged in that industry, and
that this mutual assistance is mnot confined to the vessels
attached to or employed in connection with the various can-
neries, but extends to those which carry on independently the
fishing business in its various aspects. Obviously there cannot
be anything unreasonable in such a custom, as it is both in the
interests of humanity and industry, but on the contrary, every-
thing is in favour of it to one at all familiar with the waters
of this Province and the conditions in general under which
fishing operations are carried on, and so the only other aspect
of the question is: HHas the custom been sufficiently established
with reasonable certainty as being so notorious and generally
acquiesced in that it may be presumed to have been known to
all persons engaged in that industry who sought to inform
themselves on so important a matter, as it was incumbent upon
them to do in working under local conditions?

After careful consideration of the evidence I am satisfied
that the defendant vessel has discharged the burden imposed
upon it in that respect and, indeed, it is confirmed in its
submission by the evidence of Carson, the owner of the plaintiff
ship, whose cross-examination upon this point was unsatisfac-
tory, and he attempted to evade it by saying that he was not
sufficiently interested to inquire into the existence of such a
custom, though the evidence shews that there were special
reasons why he should have done so.

In Wright v. Western Canada Accident and Guarantee Ins.
Co. (1914), 20 B.C. 321 at p. 328; 6 W.W.R. 1409; 29
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W.L.R. 153, I decided there was a custom in Victoria in the
building trade to make allowance for the extra cost occasioned
by the discovery of unexpected rock encountered in excavation
work, and there is a noteworthy case in connection with the
fishing industry which supports my view. I refer to Noble v.
Kennoway (1780), 2 Dougl. 510, a decision of Lord Mansfield
relating to the Labrador fishery, wherein it was decided that
though a policy on fishing vessels in terms expressed only 24
hours after their safe arrival for the discharge of cargo, yet
by the custom of the Labrador fishery the liability of the under-
writers was extended to cover a period of several months within
which the cargo or part thereof was kept on board, which custom
was alleged to be in accordance with the trade on that coast.
The custom there was proved by witnesses who had never been
in Labrador, and it was supported by evidence given as to the
similar custom in Newfoundland, where the fishing trade had
long been established, though the new trade of Labrador had
only been opened up since the Treaty of Paris, for a period of
three years. Lord Mansfield said, p. 513:

“Every under-writer is presumed to be acquainted with the practice of
the trade he insures, and that whether it is recently established, or not.
If he does not know it, he ought to inform himself. It is no matter if
the usage has only been for a year. This trade has existed, and has been
conducted in the same manner for three years. It is well known that
the fishery is the object of the voyage, and the same sort of fishing is
carried on in the same way at Newfoundland. I still think the evidence
on that subject was properly admitted, to shew the nature of the trade.
The point is not analogous to a question concerning a common-law custom.”

The other Justices concurred with Lord Mansfield, Mr.
Justice Buller adding, that there was sufficient evidence to
support the custom “without calling in aid the usage in the
Newfoundland trade,” although he was of opinion that such
evidence was admissible in order to prove the reasonableness
of the custom in Labrador.

In the case at bar I have before me evidence of reputable
persons on the ground, who speak with reasonable certainty
from their personal experience and knowledge of these waters
for many years, and I have no doubt that if it had been the
“Freiya” which had the misfortune to be the vietim of an
accident at the time in question, she would have invoked (and
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successfully) in her own favour the benefit of the custom which
I now decide exists in favour of the “R.S.”

Such being the view I have taken of the case it is not, strictly
speaking, necessary to go into the question of the alleged sal-
vage service or decide the nice point as to whether it should,
in the most favourable light, be regarded as anything more than
towage, and I think it only now desirable to say that if the
services could be regarded as salvage® it would only be so in a
technical sense, and the amount awarded would be so small
that it would be difficult in the circumstances and in the absence
of necessary evidence as to the set of the tide, to distinguish
it in practice from what would be allowed as towage, in which
service the “Fir Leaf” was of the greater assistance; upon
the evidence I could not find that the loss of the fish on the
“Freiya” was due to the services rendered, whatever they were.

I make these observations because of the objection that has
been taken to the extravagant amount of the claim, viz., $6,000,
for which the ship was arrested, and though the plaintiff’s
solicitor subsequently agreed to bail being given for half that
amount, yet it was so extravagant and oppressive that I call
attention to my observations in Vermont Steamship Co. v.
Abby Palmer (1904), [10 B.C. 383] 8 Ex. C.R. 462, and
Grand Trunk Pacific Coast S8.8. Co. v. The “B.B.” (1914),
Mayers’s Admiralty Law and Practice 544, on the impropriety
of that course, u.e., forcing upon the owners the always onerous,
and sometimes impossible, burden of furnishing large bail: see
also The Freedom (1871), L.R. 3 A. & E. 495 at p. 499; 25
L.T. 892, wherein it was said: “The Court has always dis-
couraged the institution of a suit for an excessive amount.”

It follows that the action should be dismissed with costs.

Action dismissed.

* JupeE’s Nore—As to which Cf. Clayoguot Sound Canning Co. v. 8.8.
“Princess Adelaide” (1919), [27 B.C. 526] 3 W.W.R. 241; 19 Ex. C.R.
128.
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STONE ET AL. v. 8.S. “ROCHEPOINT.”

Admiralty law—Lien for wages—Priority to mortgage—Circumstances
defeating priority.

The lien of the mate of a vessel for wages cannot be preferred against the
claim of a mortgagee where the payment of the mortgage has been
guaranteed by the mate; there is no distinetion to be made between
the position of a master and mate in this respect.

A lien claimed by an engineer of a vessel for wages in priority to the claim
of a mortgagee was not allowed, the Court holding that, on all the
-evidence, although the registered owner of the vessel was a company,
the engineer and two others were the true owners thereof.

AOTION for wages by the master, mate and other seamen of
a fishing vessel, tried by MarTIiN, Lo. J.A. at Vancouver on the
26th of April, 1921.

The S.S. “Rochepoint” was owned by the West Coast Trans-
portation Company, Limited, of Alberni, British Columbia,
who were the registered owners of the said vessel. Fifty per
cent. of the stock of this company was owned by the plaintiffs,
S. S. Stone, C. R. Stone and W. J. Stone, the other plaintiffs,
MecKee, Rhodes and Knudson, having no interest in the said
company. On December 9th, 1919, the West Coast Trans-
- portation Company, Limited, mortgaged the ‘“Rochepoint”
for the sum of $4,000 to the Columbia Salmon Company. The
plaintiffs S. S. Stone and W. J. Stone signed the mortgage on
behalf of the company and also personally guaranteed the pay-
ment of the mortgage moneys. In February, 1921, the mort-
gagees took possession of the “Rochepoint,” and while the
ship was technically in the possession of the mortgagees a writ
was issued on behalf of all the plaintiffs against the ‘“Roche-
point” for arrears of wages and claiming condemnation of
the ship for wages and costs of the action.

H. B. Robinson, for plaintiff.
Mayers, for defendant.
. 13th June, 1921.
Magrriy, Lo. J.A.: This is an action for wages by the
master, mate and other seamen of the “Rochepoint,” a gaso-
8 .
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line fishing vessel of about 76 tons gross, and the preferential
lien that they claim is resisted by the mortgagees, the Columbia
Salmon Company, which holds a mortgage on the vessel for
$4,000 for moneys advanced, dated December 9th, 1919, given
by the registered owner, the West Coast Transportation Com-
pany, Limited, and the payment of which is also personally
guaranteed by W. J. Stone and S. S. Stone, her master and
mate respectively, at that time, who signed a promissory note
as collateral security for the mortgage, which they have not
paid.

It was decided in The Bangor Castle (1896), 8 Asp. M.C.
1563 74 L.T. 768, that the lien of a master for wages cannot
be preferred against the claim of a mortgagee where the pay-
ment of the mortgage has been guaranteed by the master (and
see The Edward Oliver (1867), L.R. 1 A. & E. 379; 36 L.J.,
Adm. 13), and so it was admitted that the master’s claim here
must give way to the mortgagee’s. But it is submitted that
the claim of the mate is in a different position, because he is a
seaman and the master is not in theory (though I note he
describes himself as such in his statement of claim), and
hence the rule should not be extended to include seamen, who
are specially protected or favoured as to exemption from
attachments and the revoeability of assignments of wages or
salvage made “prior to the accruing thereof” by sections 236-7
of The Canada Shipping Aect, Cap. 113, R.S.C. 1906. The
position of the master as to his lien for wages and disburse-
ments was considered by me in Beck v. The “Kobe” (1915),
22 B.C. 169; 9 W.W.R. 89; 32 W.L.R. 351; 17 Ex. C.R.
215, and he is now upon the same basis in that respect as any
seaman, though not a seaman in the technical use of that word
(though he is a “mariner’—71he Jonathan Goodhue (1859),
Swabey 524 at p. 527), and I am unable to see why a distine-
tion should be drawn between two classes holding a lien of the
same description simply because special protection in other
respects is given to a seaman. It does not at all follow that
because he may properly claim that specified statutory protec-
tion or privilege there is any principle which would otherwise
entitle him to act less honestly than any other lienholder
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towards his creditor, and Dr. Lushington said in The Edward
Oliver case, p. 383 (L.R. 1 A. & E.) that in the case of a

master

“it would be manifestly wrong that in defeasance of his own contract be
should not only pay the bond himself, but obtain out of the proceeds of
ship and freight payment of his own claims against the owners, leaving

the bottomry bondholder unpaid. Hence the rule by which the master’s sS

claim is liable, under those circumstances, to be postponed.”

And so I see no reason why the mate should be less honest
than the master in discharging his legal obligations. I am
- of opinion that the claim of the mate is within the same rule
as that of the master, and should likewise be postponed to that
of their common creditor, the mortgagee.

As to the claim of Chester R. Stone as engineer: Having
regard to all the unusual circumstances it is obviously open to
grave suspicion as a lien in conflict with the unquestioned
claim of the mortgagees, who, I am satisfied, were designedly
kept in ignorance of these wage claims. After an examination,
in the light of other evidence, of the books (if they can be
dignified by that description) of the West Coast Transporta-
tion Company, Limited, I can only reach the conclusion that
at times material at least the name of that company as the
registered owner was being made use of as a cloak to carry
on the operation of the vessel by the three Stone plaintiffs as
partners behind the screen of registration. But to determine
the question of the true ownership the Court will not allow
itself to be misled by the pretence of documents but will resort
to all the evidence to extract the truth, as I did recently in
Haley v. 8.8. “Comoz” (1920), [ante, p. 104] 3 W.W.R.
325; 20 Ex. C.R. 86. Therefore I am of opinion that this
alleged lien is not bona fide, and is consequently rejected. ’

With respect to the claims of the three seamen, McKee,
Rhodes and Knudson, I am of the opinion that they are bona
fide and the delay in asserting their lien has been satisfactorily
explained, and therefore judgment should be entered in their
favour for the respective amounts due them of $301.15, $480.85
and $816.20.

Judgment accordingly.
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CASKIE v. THE PREMIER MINES LIMITED.

Practice—Right of appeal—Judgment below appealable amount—R.8.B.C.
1911, Cap. 58, Sec. 116 (a) —Contraci—Condition precedent—Condition
not complied with—Remedy.

Under subsection (a) of section 116 of the County Courts Act the deter-
mining factor as to whether an appeal may be taken is the amount
“claimed” by the complainant, and not the amount “recovered” by the
judgment (Garrimer, J.A. dissenting).

The workmen (including the plaintiff) at the defendant Company’s mines
went on strike, being dissatisfied with a Chinese cook who the Com-
pany refused to discharge. Later the plaintif and other workmen
entered into a contract at Prince Rupert with the Company’s agent
to return to work at the mines at Stewart upon the agent agreeing
“to settle the trouble to the satisfaction of the men affected.” The
men returned to Stewart, but on arriving at the mine the Company
refused to discharge the cook and the men refused to go to work. In
an action to recover wages lost, or in the alternative damages for
breach of contract, the plaintiff recovered $77.

Held, on appeal, affirming the decision of Youwa, Co. J., that the agent
having agreed to “settle the trouble to the satisfaction of the men
affected” and not having done so, this constituted a breach of con-
tract upon which the plaintiff was entitled to recover, and the sum
arrived at by the judge below was reasonable in the circumstances.

APPEAL by defendant from the decision of Youne, Co. J.,
of the 9th of February, 1921, allowing the plaintiff $77 and
costs in an action to recover $298, being wages at $5.50 per
day for 52 days and steamer fare from Prince Rupert to
Stewart, or in the alternative for damages for breach of con-
tract. Prior to January 7Tth, 1920, a strike existed among
the men employed by the defendant Company at its mines
near Stewart, the men being dissatisfied with the Chinese cook
engaged by the defendant Company at its mines. The plaintiff
claimed that the Company’s agent at Prince Rupert then
entered into an agreement with the plaintiff and other men
that if they would go back to Stewart and go to work the
grievance complained of would be adjusted to their satisfac-
tion. The plaintiff and the other men then went to Stewart
on the 8th of January, but on going to the mine the manager
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refused to carry out the agreement as to the work and the COUBTOF
APPEAL

men refused to go to work. The plaintiff had to stay in Stewart — —
without work for 52 days before he could get back to Prince 192!
Rupert. Upon judgment being entered for the plaintiff for Junme 9.
$77, the defendant Company appealed. The plaintiff raised ¢ ggm
the preliminary objection that there was no appeal under sec- v.

. . PREMIER
tion 116 of the County Courts Act as the judgment was for Mings '
less than $100.

The appeal was argued at. Victoria on the 9th of June, 1921,
before Macponarp, C.J.A., MarrtiNy, GarLrimer and Mec-
Pariies, JJ.A.

Statement

C. B. Macnedll, K.C., for appellant.
Ernest Miller, for respondent, moved to quash on the ground
that there was no appeal under section 116(a) of the County
Courts Act. The claim was for $298, but the plaintiff only -
recovered $77. The interpretation of the word “claim” does
not depend on the amount claimed in the plaint but on the
amount actually recovered: see Cox v. Begg Motor Company
Limated (1921), 29 B.C. 531; Allan v. Pratt (1888), 13 App. - .=+
Cas. 780. The correct course is to look at the judgment as it Argument
affects the interests of the parties: see Macfarlane v. Leclaire
(1862), 15 Moore, P.C. 181 at p. 187. Thirty-one dollars
only was paid into Court with a denial of liability.
Macneill, contra: The amount claimed in the plaint is in
question only: see Beauvais v. Genge (1916), 53 S.C.R. 353.
I also have a right of appeal under section 117 of the Aect.

Macvoxarp, C.J.A.: We are dealing now with the pre-
liminary objection to the appeal taken under section 116 of

the County Courts Act. That section provides that,—

“An appeal shall lie to the Court of Appeal from all judgments, orders,
or decrees, whether final or interlocutory, of the County Court or a
judge:—(e) In any action or cause where the plaintiff shall claim a sum
of, or a counterclaim shall be set up of one hundred dollars or over.”

MACDONALD,
C.J.A.

Plainly enough on the wording of that section the plaintiff
has claimed a sum in excess of $100 and would be entitled to
appeal against a judgment for less than that amount. This is
practically conceded by Mr. Miller, whose contention is that
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when the defendant has to pay less than $100 he has no right
of appeal. There is no doubt in my mind that the section
makes no distinction between the right of the plaintiff and the
right of the defendant. By the plain language of the sub-
section the factor fixing the amount is the amount claimed and
not the amount recovered, and there is no distinction made in
favour of the defendant where the amount recovered is less
than the amount claimed. There is no provision made for
such a case, as there is, for example, in the Mechanics’ Lien
Act.

I think, therefore, that the preliminary objection should be
overruled.

Marrin, J.A.: I think we should follow the decision of the
Supreme Court of Canada in the case of Beauvais v. Genge
(1916), 53 S.C.R. 353, wherein it was decided upon a very
similar statute, which at the time it was In force was almost
identical with our own, that the sum claimed was the deter-
mining factor and not the sum recovered by the judgment.
Reliance was placed by their Lordships of the Privy Council
in the case of Allan v. Pratt (1888), 13 App. Cas. 780 on
article 68 of the Quebec Code, but the Supreme Court of
Canada points out that their Lordships were in error in regard
to the construction of that article in the Quebec Code. There-
fore I think we should not follow that decision, but rely upon
that of the Supreme Court of Canada.

Garriner, J.A.: I unhesitatingly adhere to the judgment
T gave in the case of Cox v. Begg Motor Co. (1921), [29 B.C.
531] 2 W.W.R. 150, and as I understand the Privy Council
cases I am entitled to take that view. I do not think the
decision of the Supreme Court of Canada really can be con-
sidered an authority on the wording of our own Aect, and for
this reason—that in the cases decided by the Supreme Court
of Canada the governing point was the wording of the article
in the Quebec Code, wherein the right to appeal is dependent
on the amount in dispute, “and such amount shall be under-
stood to be that demanded and not that recovered if they are
different.”  There is something expressed in plain language.
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It seems to me in reading the judgment of the Supreme Court ":’I‘,’;’A‘;‘F
of Canada, the majority of that Court gave considerable atten-  ——
tion to the fact that, in their opinion, the particular wording 1921
of the Quebec section could not have been drawn to the atten- Junme 9.
tion of the Privy Council. Now, in the Allan v. Pratt case (,gxmg

(1888), 13 App. Cas. 780 at p. 781, this is what the Judicial v

PREMIER

Committee said: MINES
“Their Lordships are of the opinion that . . . . the proper measure of
value in determining the . . . . right of appeal is, in their judgment, the

amount which has been recovered by the plaintiff in the action and against
which the appeal could be brought. Their Lordships, even if they were
not bound by it, would sgree in principle with the rule laid down in the
judgment of this tribunal delivered by Lord Chelmsford in the case of
Macfarlane v. Leclaire [(1862)], 15 Moore, P.C. 181, that is, that the
judgment is to be looked at as it affects the interests of the party who is
prejudiced by it, and who seeks to.relieve himself from it by appeal.”

I say, with every respect to the different opinions expressed,
that the case seems absolutely clear and I would give effect to
the preliminary objection.

GALLIHER,
J.A.

McParmries, J.A.: In my opinion the motion to quash mceuriries,
should be overruled. -4
Preliminary objection overruled.

Macnedll, on the merits: There was error in finding there
was any agreement between the plaintiff and the defendant.
The plaintiff was offered work but he ‘refused to accept until
the Chinese cook was discharged. This was unreasonable and

. . . R Argument
unlawful and against public policy. Although denying lia-
bility, we paid into Court $31.35.
Miller: They knew what the trouble was and agreed to
abate it, but on getting the men to Stewart refused to carry
out the arrangement and the men then refused to go to work.
They were justified in so acting.
Macnedll, in reply.
Macpowarp, C.J.A.: I would dismiss the appeal. A I ED,
MarriN, J.A.: T agree. MARTIN, J.A.
Garrimer, J.A.: T would dismiss the appeal. GALLIAER,

McParvrres, J.A.: I agree. I think the case presents some MOPHILLIPS
difficulties which seem rather formidable. There are two cases Ta
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I have in mind at the present time by which this case may be
supported, that is, the case of Mackay v. Dick (1881), 6 App.
Cas. 251, and that of the Nicola Valley Lumber Co. v. Meeker
(1916), 31 D.L.R. 607, and this same case on appeal to the
Supreme Court of Canada (1917), 55 S.C.R. 494, when the
judgment of the learned trial judge was sustained. Lord
Blackburn, in Mackay v. Dick, supra, at p. 263 said:

“Where in a written contract it appears that both parties have agreed
that something shall be done, which cannot effectually be done unless both
concur in doing it, the construction of the contract is that each agrees to
do all that is necessary to be done on his part for the carrying out of that
thing, though there may be no express words to that effect.”

Caskie is entitled to say, “You agreed to settle the trouble to
the satisfaction of the men affected,” and he did not settle the
trouble, therefore Harris did not do that which he agreed to do,
and that would constitute a breach of contract. It is with some
hesitancy that I come to the conclusion that the plaintiff can
invoke this warranty, as I might term it, but when I consider
the amount at stake here, the sum of $77, claimed for wages,
I really do not think I can do otherwise. Certainly Harris
did not do that which he said he would do, and on the principle
dealt with by Lord Blackburn he must do all that is necessary
to be done for the proper carrying out of the contract, even
where there are no express words. Here we have the express
words that he agreed to settle the trouble.to the satisfaction of
the men affected. He did not do it. I suppose damages would
flow from that, and would be consequent upon this, that the
plaintiff, being a member of the Union, would lose his card of
membership if he went to work when the strike was still
existent. I suppose from one point of view if a party agrees
to remove an obstacle, why it should not be upheld? Appar-
ently Harris did agree. He did not remove that obstacle, but
notwithstanding that he wanted to compel Caskie to work and
lose his membership. I think there was an agreement.and
evidently that has been broken. Damages would naturally flow
from that breach, and would be the wages that otherwise might

have been earned.
Appeal dismissed.

Solicitors for appellant: Patmore & Fulton.
Solicitors for respondent: Fisher & Oughton.
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REX EX REL. RENNER v. HARWOOD.

Criminal law—-Prohibition—Liquor in root-house siw feet from main house
—“Dwelling-house,” meaning of—B.C. Stats. 1916, Cap. 49, Sec. 11.

The police found a quantity of liquor in a root-house situate about six
feet away from the accused’s house. The root-house was well banked
for cooling purposes and all food and other supplies for daily use and
consumption by himself and family were kept there. e was con-
victed of unlawfully having intoxicating liquor elsewhere than in his
private dwelling-house. A case stated, heard by Morrisoxn, J., was
dismissed.

Held, on appeal, per Macponarp, C.J.A. and GALLIHER, J.A., that the term
“private dwelling-house” includes all that is essential and usually
found in a dwelling-house; a place for the storage of staples is neces-
sary and found in every dwelling, and although a few feet away from
what is called the “house,” the root-house should be included as part
of the “private dwelling-house” within the Act.

Per MARTIN and McPHILLIPS, JJ.A.: That the section excludes the broader
and general definition of “private dwelling-house” and restricts it to
the separate building as distinguished from a collection of buildings,
and the appeal should be dismissed.

The Court being equally divided, the appeal was dismissed.

APPEAL by the accused from an order of Morrison, J., of
the 5th of May, 1921, dismissing a case stated and affirming a
conviction by two justices of the peace made on the 17th of
March, 1921, whereby the accused was convieted of unlawfﬁl]y
having a quantity of intoxicating liquor elsewhere than in his
private dwelling-house in which he resides. The defendant
resided near Huntingdon and his premises consisted of his
house, a root-house six feet away from his house and a wood-
shed some distance away. The root-house was well banked
with earth in order to keep it cool and all the provisions for
the house were kept there for daily use and consumption by
the family. The police in making a search found nine cases
and forty-five bottles of intoxicating liquor. The accused was
convicted and fined $50 and costs. The question stated for

the opinion of the Court was:

“Was the keeping of intoxicating liquer in the root-house of the
defendant under the circumstances hereinbefore set out a violation of see-
tion 11 of the British Columbia Prohibition Act?”
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The appeal was argued at Vietoria on the 17th of June,
1921, before Macponarp, C.J.A., MarriN, GarrLizer and
McPurviies, JJ.A.

Maitland, for appellant: The root-house in question was six
feet from the back door of Harwood’s dwelling and was in daily
use. It was banked up in order to keep it cool for storing
provisions. It is a necessary and bona fide part of his house,
and should be considered part of a dwelling-house within the
interpretation of section 3 of the Act: see Rex v. Telford
(1921), 29 B.C. 452; Rex v. Obernesser (1917), 40 O.L.R,
264; Rex v. Sit Quin (1918), 25 B.C. 362. The root-house
is an adjunct of the dwelling-house and a necessary one. As
to the meaning of the word ‘“house” see Bishop of Vancouver
Island v. City of Victoria (1920), 28 B.C. 533 at p. 542.

Wood, for respondent: The liquor must be kept in the
private dwelling-house and not outside: see Rex v. Martel
(1920), 48 O.L.R. 347; Rex v. Kennedy (1921), 2 W.W.R.
88. It was decided below that a dwelling-house must all be
under one roof.

Mazitland, in reply.

Macponarp, C.J.A.: I think the appeal should be allowed.
The definition in the Aect, “private dwelling-house,” must be
given some elasticity. The Legislature has taken care to say
that certain buildings shall not be construed to be private
dwelling-houses, in other words, words of exclusion are used.
I do not propose to hold that that list of exclusions is exhaustive.
I mean to say there are other buildings which are not specified,
which it might be said were not private dwelling-houses within
the definition, but it is useful in considering what the Legis-
lature meant by dwelling-houses, to consider that it did mention
a large number of buildings and declared that these shall not
be regarded as private dwelling-houses. The word dwelling-
house is a somewhat indefinite term; it may, under the Act,
consist of one room in a large house, of 20 rooms—it may con-
sist of one room, or a suite of rooms. It may be a private
dwelling-house if one room is occupied as a kitchen, store-room
and pantry, and so on, all through, until you have covered every
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room in the house and would include, as I think the Ontario
case cited indicates, the cellar. The term private dwelling-
house includes all that is essential and usually found in a
private dwelling-house. Now, a place for the storage of milk,
butter, meat, and, if you like, liquor, is necessary and found in
every private dwelling-house; it is necessary and if it be a
few feet from what may be called the “house,” it is in the same
position. As an illustration, it is not an uncommon thing to
find the kitchen of a summer cottage within a few feet of the
main part of the house. Would any person pretend that that
kitchen was not part of the dwelling-house, although not under
the same roof ? Onme has to give a reasonable construction, and
not too hard a comstruction, to the statute; and look at the
popular and not at the technical meaning. The object was to
prevent the consumption of liquor in any place that cannot be
said to be the home. Can it be said that this root-house was
not part of the home? I think it cannot.

Margtixn, J.A.: To my mind the intention of this Act was to
provide with certainty for the place wherein liquor should be
kept in a private dwelling-house, and there is nothing to indicate
that the Legislature, in using that expression, wished to give
it the wide construction which is used in the terms of convey-
ancers. On the contrary, I look at the section, and I find from
it what, to me, at least, is clear, that what it wished to do was
to carry out the idea of a building as distinguished from a
collection of buildings; that is to say, that there should
be one separate building called in the statute a separate
dwelling, in which that liquor could be kept, and in that
place alone. To my mind it is quite clear that what the
Legislature was endeavouring to provide against was the fact
that there should be a collection of buildings on the property,
which might be a convenient adjunct to the dwelling, but yet
not actually part of the building, the consequence of which
would be that drinking could take place in any one of this col-
lection of buildings, instead of having it restricted to the actual
dwelling-house itself, which would be presumably under the
eye of the master or mistress of the house, The section, I
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think, clearly excludes the broader and general definition of
conveyances, and restricts it to the separate building, to use
the statutory word, and distinguish from the collection of build-
ings, which might constitute a private dwelling-house in the
wider and popular, or conveyancer’s expression of the term.

I therefore think that the magistrate convicted properly and
that the learned judge was right in affirming this conviction,
and that the appeal should be dismissed.

Garriuer, J.A.: The point is a very close one, but I think
we should look at the wording of the Act and the surrounding
circumstances, as they appear, the situation being that of a
farmer or, at all events, some person living in the country.
Now we all know that in the country very often, in fact almost
invariably, excepting wealthy people who build fine residences
with cellars and store-rooms, very frequently in the country we
find houses just of this description, with an adjunct to them—
a root-house—and that is the name they have gone under ever
since I knew anything about them. Now, in this particular
case, the root-house is situated only six feet from the dwelling
and is in constant use for the purpose of storing the necessaries
for consumption in the house, just in the same way as you
store them in your cellar, or you store them in your pantries,
or your store-room in the house. It is daily in use, and in use
for something directly connected with one of the most necessary
things in any dwelling-house, and that is the food that is con-
sumed in the house. If we applied the strictest interpretation
of the Act, it certainly might be very difficult to get away from
the conviction. I quite see that, and I see the force of what
has been said in regard to that. But to my mind, considering
the peculiar circumstances of this case, and considering the use
of this building, and the uses to which the products stored in
this building are applied, it may very well be said to be, and
in the absence of any other convenience of that kind within
the four walls of the house, a part of that dwelling-house apply-
ing to places in the country, such as this is. If it were in a
barn or in a garage, I would, in my mind, draw a distinction
between that and where it is now, because neither a barn nor
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a garage would be used for the purpose for which this is used.
The garage particularly is for a separate purpose altogether,
it has nothing to do with the immediate wants of the people in
the house at all, other than your stable would have, if you had
horses and a carriage; it is merely for their pleasure and
convenience. This is not; under conditions like this, it is
a necessity.

Now, taking this perhaps broader view of the matter, it seems
to me that we should not give a narrow or strict construction
to'it. The section in the Act is open to be viewed in this way:
Was it the intention of the Legislature that a man, bona fide,
and there is no suggestion that this man was not bona fide,
keeping his liquor for his private use, stored in this root-house,
should be prevented from doing this? My opinion is that it
was not the intention of the Legislature to prevent him from
so doing, or to make it an offence against the Act to do so,
under the peculiar circumstances of this case.

I am inclined to take the broader and more liberal view in
consideration of the circumstances and in consideration of the
apparent bona fides of the whole matter, and say that the con-
viction should be quashed and the order of the judge be
reversed.

McParrures, J.A.: In my opinion the appeal should be dis-
missed. In all matters arising under the British Columbia
Prohibition Aet, it must be remembered that the plain inten-
tion of the Legislature was to pass legislation that would be
corrective in its nature and for the purpose of having good
order and good government in the country. The preamble is:
“Whereas it is expedient to suppress the liquor traffic in British
Columbia.” The whole preamble would indicate that the sale,
as well as the indulgence in liquor is something to be depre-
cated, in the idea of the Legislature, that is, there can only be
the use of liquor under the restrictive provisions as contained
in the Act. You can only have liquor under the restrictive
provisions contained in the Act.

The conviction in this case took place under section 11, which
reads as follows:
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COURT OF “Except as provided by this Act, no person, by himself, his clerk, ser-
APPEAL  vant, or agent, shall have or keep or give liquor in any place whatsoever,
other than in the private dwelling-house in which he resides.”

1921 Now this liguor, 4nd a very considerable amount of liquor
June 17. 454 9 cases and 45 bottles, was in a root-house said to be six
REx feet from the main structure of the dwelling-house. I do not
Hamwoop S€€ that distance has any particular bearing. If T were to
take the terminology alone, I think the appeal would be dis-

missed on the terminology, because a root-house is not a
dwelling-house, in my opinion, within the purview of the Pro-

hibition Act, because it says: ‘“Dwelling-house in which he

resides,” and in section 3 says:

“The expression ‘private dwelling-house’ in this Act means a separate
dwelling, with a separate door for ingress and egress, and actually and
exclusively occupied and used as a private residence.”

Now, when we keep that language in mind we get at what
was in the mind of the Legislature, and that was this, that
there would be some protection to society in having the liquor
absolutely within the precincts of the dwelling-house, that is,
that the domestic atmosphere of protection and oversight of
the parents or the heads of the house would be present there
all the time, and it would be known what was going on. Now,
if you were to allow it to go outside the eaves of that house,
outside the roof, outside that dwelling-house, and allow it in
a root-house, even six feet away, it might just as well be 600

mcenrLLes, feet or one mile away, because there is only a little more incon-
A venience. 1f you were to take the logical terminology, a root-
house is generally found in the fields, where they take the roots

out of the ground and store them for the winter. So we are
absolutely, by the decision we are asked to give here, destroying

the virtue of this statute, the whole fabrie would be destroyed,

the scheme of the statute would not be followed, the aim of

the Legislature would not be carried out, and we have two
justices of the peace determining the question of fact that this

is not a dwelling-house, and that has been agreed in by Mr.
Justice Morrison, and that is a very considerable factor in this

matter and in this appeal, and we have to say the magistrates

and the learned judge in the Court below went wrong, that is,

went clearly wrong, before we are entitled to disturb their

Judgment.
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I have no hesitation whatever in arriving at that conclusion
that a root-house does not come under the logical terminology
of a dwelling-house, and in my opinion to hold that it does
so come under the logical terminology would not be to carry
out the purview of the statute, and would be destructive of
the intention; and the duty of the Court is to carry out the
intention of the Legislature. We are not to do violence to the
ordinary meaning of the language which we speak and write,
but I see nothing of that nature here. The protection the Act
affords does not in this particular case protect the root-house.

The Court being equally divided the appeal
was dismissed.

Solicitor for appellant: E. L. Maitland.
Solicitors for respondent: Lane, Wood & Company.

THE ROYAL BANK OF CANADA v. SKENE &
CHRISTIE.

Costs—Trial—Taxation of successful plaintiff's costs—Rubsequent new
tariff—Judgment of Supreme Court of Canade varying Court below—
New tartff then in force—Effect of on original taxation.

‘The plaintiff having brought action to recover extras on two distinet items
in connection with a construction contract, was successful as to both
on the trial, and taxed his costs, which were paid after the taxation,
but before the disposition of the appeal a new tariff of costs came into
force. The Supreme Court of Canada, in finally disposing of the
action, disallowed the extras as to one of the items and directed that
the plaintiff receive the general costs of the action and that the
defendant recover the costs of the issue on which he is successful.
The taxing officer again taxed the plaintiff’s costs under the new tariff
and the defendants’ costs on the issue on which they were successful.
On appeal to the Supreme Court, the taxation was set aside.

Held, on appeal, affirming the decision of Greeory, J. (McPHILLIPS, J.A.
disseniting), that there should not be ancther taxation of the plaintiff’s
costs of the trial under the new tariff, but that he should refund what
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was taxed on the original taxation with respect to the item upon
which he finally failed.

APPEAL by plaintiff from the order of Grreory, J., of
the 10th of May, 1921, setting aside the taxation of the
plaintiff’s costs of the trial and allocatur of the 2nd of May,
1921, that the plaintiff refund to the defendants the portion
of the trial costs that were taxed on the 18th of December,
1917, which as a result of the judgment of the Supreme Court
of Canada the plaintiff is not entitled to retain and that in
ascertaining the amount of the refund the registrar be guided
by the scale of costs in force in December, 1917. The action
was for the recovery of certain extras in connection with the
contract for supplying and installing skylights, louvres, roofs
and plashings on the Vancouver Hotel. There were two main
items in issue: (1) As to six skylights in the main roof, and
(2) as to skylights in the roof of the tea-room. The plaintiff
was successful as to both items on the trial and this judgment
was sustained by the Court of Appeal (see 28 B.C. 401).
The plaintiff’s costs were taxed on the 18th of December, 1917,
and paid by the defendants, the usual undertaking being given
to refund in case of the appellants’ success on appeal. The
new tariff of costs came into force on the 2nd of August, 1920.
The judgment of the Supreme Court of Canada was delivered
on the 2nd of November, 1920, varying the judgment below
by disallowing the plaintiff’s extras as to the first item above-
mentioned, i.¢., the six skylights in the main roof. The order
as to costs was that “the plaintiff respondent do recover from
the defendants appellants the general costs of the action, and
the defendants appellants do recover from the plaintiff
respondent the costs of the issues on which the plaintiff fails,”
also, “that the defendants appellants do recover from the
plaintiff respondent the general costs of both appeals, the
plaintiff respondent to have the costs of those issues upon
which the defendants appellants fail.” On the 2nd of May,
1921, the registrar in pursuance of the judgment of the Supreme
Court of Canada retaxed the bill on behalf of the plaintiff under
the new tariff of the costs of the trial and the defendants’ costs
of issues upon which the plaintiff failed at the trial. The
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defendants appealed from the registrar’s decision to retax the
bill for the plaintiff, that an order be made setting aside the
taxation and that the plaintiff be directed to refund to. the
defendants the costs of the issues upon which the plaintiff
failed.

The appeal was argued at Victoria on the 14th of June,
1921, before Macpowarp, C.J.A., MartiN, GALLIHER and
McPurruies, JJ.A.

Alfred Bull, for appellant: The judgment of the Supreme
Court varied the judgment of the Court of Appeal by not
allowing us extras on the six skylights. The principle of
taxation in these circumstances is laid down in Sparrow v. Hill
(1881), 7 Q.B.D. 362. The new tariff of costs came into force
in the meantime: see Rodger v. The Comptoir I’ Escompte de
Paris (1871), L.R. 3 P.C. 465; Davies v. McMillan (1893),
3 B.C. 72. We contend we have a new judgment and are
entitled to tax the costs under the new tariff: see In re Geipel's
Patent (1904), 1 Ch. 239; Harris v. Dunsmuir (1902), 9
B.C. 317, '

McMullen, for respondents: The taxing officer is a purely
ministerial officer of the Court. Geipel’'s case shews it is a
question of the intention of the Court and there was no inten-
tion of interfering with the taxation except in so far as the
varied judgment required.

Macponarp, C.J.A.: 1 think the appeal should be dis-
missed. The question is a somewhat difficult one. The diffi-
culty arises in actual practice from the effect of the new tariff
upon transactions which are past; but it seems to me that
in effect what the Supreme Court did in allowing an appeal
in part was simply to vary the judgment in words, so as to
give, as far as the costs are concerned, the costs of one issue
to the defendants. Now then, the plaintiff having taxed the
costs pending the appeal, as he had the right to do, under the
tariff then in force, and having got payment of the costs, and
having been paid in excess for that one issue, the excess over
what he is entitled to must be refunded. How is the refund
to be ascertained? By a new taxation? By setting aside the

9
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first taxation and the allocatur made upon it, and retaxing
those costs? Or, as found by the learned judge from whose
judgment this appeal is taken, by simply deducting the amounts
recoverable back? There is, I think, no case in point upon
the practice since this is the first time in this Province that
the question has arisen. Therefore it seems to me that the
proper and right order has been made by the learned judge
and that it should be sustained.

Marrin, J.A.: I have some doubt about the matter. Tt all
depends upon the view to be taken of the Supreme Court order,
whether it is to be regarded as an adjudication de novo on the
question of costs, or whether it is to be regarded as a repetition
of the disposition with a modification in favour of the respond-
ents. It is with some hesitation that T come to the conclusion
that the latter is the view to be taken, and therefore I would
dismiss the appeal.

GarLriHER, J.A.: In approaching this matter for determina-
tion in my mind, I do so leaving aside for the moment the
new tariff, and T take the order of the Supreme Court, which
decreed that the plaintiff should recover the general costs of the
action and the defendants the costs of the issue on which they
succeeded. Now that surely does not suggest to one’s mind
that the general costs of the action, which have already in con-
nection with the other issue been taxed, would be retaxed. That
is, that the registrar should proceed on that order of the
Supreme Court and would set down and deduet, for instance,
“Instructions for Writ,” ete., and tax them over again, and tax
all the different separate items that could only refer to the
general costs of the action. To my mind what the Supreme
Court says in effect is this: “As to the general costs of the
action, you are entitled to recover those. -~ You have recovered
them and you are entitled to keep them. As to the costs of the
issue on which the defendants succeeded, you are not entitled
to retain those; the defendants are entitled to tax those as
against you.”  That is the interpretation I believe of that
section of the Act. I quite see the unfortunate position in
which Mr. Bull is placed, but while my sympathy is with him,
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and I do think it seems unfair, yet I cannot see any escape
from coming to the conclusion I have, and whether rightly or
wrongly I come to that conclusion without hesitation. The
appeal of course, in my opinion, should be dismissed.

McPuiLirps, J.A.: In my opinion the appeal should suc-
ceed. I am of the view that the learned judge before whom
the appeal was taken erred in law. The Supreme Court of
Canada judgment, in my opinion, is the determinative judgment
in this action. It is complete in form in regard to the costs
and is quite separate from the variation of the judgment of the
Court of Appeal. The variation of the judgment of the Court
of Appeal was with respect to the debt sued for, which the
plaintiff was hoping to recover. When we have language in
this form, “This Court doth further order and adjudge that
the plaintiff respondent do recover from the defendants appel-
lants the general costs of the action, and the defendants appel-
lants do recover from the plaintiff respondent the costs of the
issues on which the plaintiff fails,” we have a new adjudica-
tion on the question of costs, because the first adjudication
was not that the plaintiff should have the general costs of the
action. The previous judgment in favour of the plaintiff
did not say, “and the plaintiff shall have the general costs
of the action.” I would further remark that the Supreme
Court of Canada did not direct that there should be any
deduction from the costs that the plaintiff respondent is to
recover. The costs are dealt with just like separate actions.
There is a statement of claim and a counterclaim. If the
costs of the respondent in the case are the general costs of the
action, then defendants appellants are to have nothing by way
of deduction or anything of that kind, but “the costs of the
issues on which the plaintiff fails.” Therefore this judg-
ment is the one that must be looked to, in my opinion, to
work out the question of costs. I cannot follow how the ques-
tion of costs can be worked out except in accordance with this
judgment of the Supreme Court of Canada.

Appeal dismissed, McPhillips, J.A. dissenting.

Solicitors for appellant: Tupper & Bull.
Solicitor for respondents: J. . McMullen.
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THE “FREIYA” v. THE “R.8.” (No. 2.)

Admiralty law—Dismissal of claim for salvage—Appeal—Re-arrest of ship.

Where a claim for salvage against a ship has been dismissed, there is no
general right, in case of appeal, to hold the bail bond, or after its
cancellation to re-arrest the ship, nor will such right be granted
without good reason therefor, such as that it appears to the Court
that the ship will not be within the jurisdiction to answer the appeal
should it go against it.

MOTION in Chambers, heard by Martix, Lo. J.A. at Vie-
toria on the 16th of June, 1921, to re-arrest a ship after judg-
ment had been delivered dismissing a claim of salvage against
her (reported ante p. 109) and an appeal taken to the
Exchequer Court of Canada.

Clearihue, for the motion: The vessel is owned by foreigners,
Japanese, and should be held to answer the result of the appeal :
The Mirtam (1874), 2 Asp. M.C. 259; 43 L.J., Adm. 35; The
Frewr (1875), 2 Asp. M.C. 589; 44 L.J., Adm. 49; The Dic-
tator (1892), P. 304 at pp. 321-2; 61 L.J., Adm. 73.

Mayers: Though the owners may be foreigners the vessel is
within the jurisdiction and is still being operated as a fishing-
vessel as she was when she was arrested, and later bailed.
There must be special circumstances, but none are shewn here,
to justify the re-arrest of a ship as there must be to hold the
bail bond upon appeal: Vermont Steamship Co. v. Abby Palmer

(1904), 10 B.C. 383; 8 Ex. C.R. 462,
18th June, 1921.

Marrin, Lo. J.A.: On the 16th instant a motion was made
to cancel the bail bond since judgment had been pronounced
in favour of the ship, and I acceded to that motion in accord-
ance with the principle embodied in my decision in Vermont
Steamship Co. v. Abby Palmer (1904), 10 B.C. 383; 8 Ex.
C.R. 462, as no special circumstances were shewn in opposition
to that motion, and in the absence of them the bail, which takes
the place of the res, should not be held in Court pending the
result of the appeal. ’
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After the motion was granted the present motion was made
upon the same material, by special leave and consent, and the
cases of The Mirtam (1874), 2 Asp. M.C. 259; 43 L.J., Adm.
35, and The Freir (1875), 2 Asp. M.C. 589; 44 L.J., Adm.
49, were cited as aunthorities in support of a general right to
re-arrest in the case of appeal, which upon the face of it is not
consistent with reason, because 1f the bail which represents
the res should not be so held by the Court, why should the res
itself be held ¢ The same thing cannot be regarded in different
ways for the purposes of appeal. DBut when the cases relied
upon are carefully examined, they do not support the applica-
tion, because in the former it was stated by counsel that the
ship would “‘go at once” (i.e., out of the jurisdiction) if notice
of the application were given, and in the latter the vessel was
a foreign one, Danish, and would leave the country and the
plaintiff without security unless arrested without notice, which
was ordered.

Though the former case is not as fully reported as one would
wish, and has to be explained by counsel’s statement in the
latter, vet it is clear that the principle upon which the respec-
tive ships were re-arrested, even though the former was British,
is that it appeared to the Court that they would not be within
the jurisdiction to answer the appeal if it went against them.
This view is supported by the following statement of the prac-
tice in Williams & Bruce’s Admiralty Practice, 3rd Ed., 521,
based upon the said cases:

“Where the effect of the decision appealed against is that property which
has been proceeded against at the instance of the appellant is released from
the arrest of the Court below, the appellant, if he apprehends that the
property will be removed out of the jurisdiction, may, after instituting an
appeal, obtain a warrant of arrest out of the principal registry, under

which the property may be kept under arrest until the appeal has been
decided.”

As there is no evidence of removal from the jurisdietion or
“other good reason” ( Vermont Steamship Co. v. Abby Palmer,
supra, at p. 386), 1 see no ground for ordering the re-arrest of
the vessel in question: though her owners may be foreigners,
vet they reside here and carry on their business in these waters.

The motion, therefore, will be dismissed with costs.

Motion dismissed.
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IN RE ANNE ELIZABETH POWELL, DrceasEp.

Administration—Intestacy—Distribution of personal estate—Next of kin-
dred and legal representatives—Interpretation—DB.C. Stats. 1919, Cap.
1, Sec. 3.

Where one who dies intestate is survived by a mother and five brothers
and sisters, the mother takes one-half of the personalty and the
brothers and sisters the other half.

PETITIOX by the official administrator for directions as to
the distribution of the surplusage of the personal estate of
Anne Elizabeth Powell, who died at Viectoria, B.C., on the
14th of August, 1920, unmarried, intestate. Heard by
Cremext, J. at Chambers in Vietoria on the 29th of June,
1921.

Monteith, for the Official Administrator.

CremexT, J.: The deceased, Anne Elizabeth Powell was
survived by a mother and five brothers and sisters, the father
having predeceased her. The official administrator has been
appointed administrator of the estate of the deceased. If the
distribution section of the Administration Aect, R.S.B.C. 1911,
applied in the present case, clearly the mother, brothers and
sisters of the deceased would take share and share alike by
virtue of subsection (5) thereof, but by Cap. 1 of 1919, sub-
sections (3), (4) and (5) of section 95 of the 1911 Act were
repealed, and the following enacted in lieu thereof:

«(8.) If there be no children of the intestate, or legal representatives

of them, the whole of the surplusage shall be allotted to the wife of the
intestate:

“(4.) If there be no wife, the whole of the surplusage shall be distri-
buted equally among the children; and if there be mneither wife nor chil-
dren, to the next of kindred in equal degree to the intestate and their legal
representatives as aforesaid; and the mother shall take equally with the
father, but in no case shall representatives be admitted among collaterals
after the intestate’s brothers’ and sisters’ children.”

As a result of this re-enactment,two guestions arve raised in deal-
ing with this estate: (1) Who are the “next of kindred in equal
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degree to the intestate,” and (2) who are the “legal representa-
tives” of such next of kin? The next of kin of the deceased
are to be ascertained by the same rules of consanguinity as
those which determine who are entitled to letters of administra-
" tion: Lloyd v. Ténch (1751), 2 Ves. Sen. 213. Prior to the
enactment of 1919, the father would have been entitled as the
next of kin in the first degree to the whole of the personal estate
of the deceased: Blackborough v. Davis (1701), 1 P. Wms.
41 at p. 48. The effect of subsection (4) as re-enacted in
1919 is to place the mother on an equal footing with the father
as one of the next of kin in the first degree of the deceased, and
she takes equally with him. As to who are the legal representa-
tives of the father, these are the descendants of the father, viz.,
the brothers and sisters of the deceased: Bridge v. Abbot
(1791), 8 Bro. C.C. 224. The mother of the deceased, the
surviving member of the class being next of kin of the deceased,
is entitled to one moiety of the personalty, while the remaining
moiety devolves on the legal representatives of the deceased
father.

Order accordingly.
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macpoNard, SHANNON AND SHANNON v. CORPORATION OF

> POINT GREY.
1921
Municipal law—Tawation—Assessment—Land used for agricultural pur-
March 15. poses only—Court of Revision—Power—Whether imperative or discre-
COURT OF tionary—B.C. Stats. 1914, Cap. 52, Sec. 219, Subsec. (3) (¢); 1919,

APPEAL Cap 63, Sec. 7.

July 4. Subsection (3) {c) of section 219 of the Municipal Act, B.C. Stats. 1914,
Cap. 52, as enacted by section 7, B.C. Stats. 1919, Cap. 63, provides

SHANNON that the powers, inter alia, of the Court of Revision shall be “to fix
v. the assessment upon such land as is held in blocks of three or more
223;0?)‘;' acres and used solely for agricultural or horticultural purposes, and
Porst GREY during such use only at the value which the same has for such pur-

poses without regard to its value for any other purpose or purposes.”’
On appeal from an assessment by the Court of Revision of certain
lands used for agricultural purposes only at their actual value, it was
held that the Legislature intended to make the power of the Court
clear and distinet, and it was bound to carry out the provisions of
the subsection if the facts warranted.

Held, on appeal, per MacpoNaLp, C.J.A. and GALLIHER, J.A., that the
power conferred upon the Court of Revision being for conferring a
benefit, was discretionary and not obligatory. The Legislature
intended to leave with the local authority full discretion to deal with
cases of apparent hardship in the application of the “actual value”
rule of assessment.

Per MARTIN and McPuirnips, JJ.A.: That the subsection is imperative
in ifs nature and does not admit of any discretionary power in the
Court, but requires it to fix at its agricultural value the assessment
of all land held in blocks of three or more acres and used for agricul-
tural purposes only.

The Court being equally divided, the appeal was dismissed.

APPEAL by defendant from the decision of MacpoxarLp, J.
on appeal from the Court of Revision of Point Grey to reduce
the assessment on two blocks of land, being 12.74 acres and
31.32 acres respectively, south of 57th Avenue and abutting on
Granville Street, argued before him at Vaneouver on the 14th
Statement ., 4 15th of March, 1921, The said lands had been used for
some years for agricultural purposes only. The smaller area
was assessed at $2,700 an acre, and the larger at $2,250 per
acre. The owner claimed that he was entitled to the benefit
of subsection (3)(c¢) of section 219 of the Municipal Act as
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amended in 1919, and that both areas should be assessed at MACDONALD,
their value for agricultural purposes only. ' —_—

1921
D. Donaghy, for appellants. March 15.
Craig, K. C., and Harvey, for respondent. COURT OF
' : APPEAL
15th March, 1921.
Macpoonarp, J.: This appeal is sought to reduce the assess- Jul¥ 4

ment on a certain property, abutting on Granville Street, in Smanvon
the Municipality of Point Grey. >

CORPORA-
It is contended that the Court of Revision should, under its Tion or

powers, fix the assessment on these lands on the basis, that they For Grex
were used solely for agricultural or horticultural purposes, and
should place the value accordingly. It is submitted on behalf
of the Municipality that the power in this respect vested in the
Court of Revision is discretionary. The section conferring the

power reads as follows:

“To fix the assessment upon such land as is held in blocks of three or
more acres and used solely for agricultural or horticultural purposes, and
during such use only at the value which the same has for such purposes
without regard to its value for any other purpose or purposes.”

This provision was an amendment of a similar power of the
Court of Revision, in dealing with lands of this nature, con-
tained in the statutes of 1917, known as the Municipal Act
Amendment Act, 1917, as follows (section 46):

“The Court of Revision shall have power to reduce the assessed value of MACDONALD,
lands held and used solely for agricultural or horticultural purposes to I
such amount as may seem just and equitable, notwithstanding that the
same may be fixed thereby at an amount equal to its actual value for agri-
cultural purposes. This section shall not apply to any lands the area of
which is less than three acres.”

It appears to me that the amendment in 1919 was intended
to make the power of the Court of Revision clear and distinet.
In my opinion it was bound to carry out such provisions, if the
facts warranted. They come within the principles referred
to by Lord Cairns in Julius v. Lord Bishop of Oxford (1880),
5 App. Cas. 214, as follows (p. 225):

“Where a power is deposited with a public officer for the purpose of
being used for the benefit of persons [1] who are specifically pointed out,
and [2] with regard to whom a definition is supplied by the Legislature
of the conditions upon which they are entitled to call for its exercise, that
power ought to be exercised, and the Court will require it to be exercised.”
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As to the facts, I find no difficulty in arriving at the con-
clusion, that this piece of property, owned by the appellants
was acquired in 1890 and has ever since been used, solely for
agricultural purposes. There is no suggestion even that they
are simply utilizing this property in this manner for the pur-
pose of coming within the provisions of the statute. The
further contention is made that the Act is inapplicable, on
account of its terms being only applied to lands, held in blocks
of three or more acres. An attempt is made to control the
property, to which the section applied, on the ground that the
area thus owned by the appellants is not a block of land within
the Municipal Aect, and that it does not come within the inter-
pretation of a block of land in that Aet. In my opinion the
use of the term ‘“blocks” in the section under discussion is
similar to terms such as “area” and ‘“district.” The objeet
sought to be gained by this section would be totally destroyed,
in many cases, were such a restricted meaning to be applied.
It is true that if the land be assessed, simply on a valuation
based upon its use for agricultural purposes, it would be at
much less than the real or actual value of the property. I
consider, however, that the assessor should be controlled by the
Court of Revision, and while he in making up his roll might
consider the actual value of the property, still any parties
complaining, as in this instance, had a right to appeal to the
Court of Revision and have the land assessed in accordance
with the section under discussion.

I may say that I consider the property in actual value worth
far more than it could be so considered for agricultural pur-
poses. It is in the centre of a beautiful residential distriet.
The whole locality might be termed a suburb of the City of
Vancouver, and, if this land were subdivided, it would claim
a ready market, at a value far exceeding that for which it is
now being utilized. However, it is not for me to consider
what might be obtained in the way of a price for the property,
but simply to determine, as best I can, the effect of the statute
controlling the taxation. It is not within my province to dis-
cuss the policy of the legislation in question. It is my duty
only to exercise it, when the Court of Revision has failed to do



XXX.]  BRITISH COLUMBIA REPORTS. |, 139

so. It is a point of law and the Municipality has its remedy,
if it considers I have erred in the conclusion to which I have  —
arrived, namely, that land, so utilized, should be assessed upon 1921
the designated basis, and that there should be a reduction in March 15.
the assessment accordingly. As to all the lands lying to the coyrr or
west of Granville Street, I consider that area, as coming within AFFEAL
the section of the statute, and, in being used for agricultural july 4.
purposes, it should be assessed at an amount not exceeding $250
. . SHANKNON

per acre. As to the land lying to the east of Granville Street, 2.
the assessment should stand at the amount of $2,250 per acre. (%‘I’g;o‘;‘;'
PoINT GREY

From this decision the Corporation of Point Grey appealed.
The appeal was argued at Victoria on the 8th of June, 1921,
before Macponarp, C.J.A., Martin, Garriaer and Mec-
Purrries, JJ.A,

MACDONALD,
I

Martin, K.C., for appellant: The question is the construe-
tion of subsection (3) (c¢) of section 219 as enacted by section
7 of 1919, Cap. 63. My submission is that it is an option
given to the Court to exercise if they wish and the owner of
land has no right to demand the exercise of the Act by the Argument
Court. If the Court must act the Legislature would say so:
see In re Baker (1890), 44 Ch. D. 262 at p. 270; Julius v.
Lord Bishop of Oxzford (1880), 5 App. Cas. 214.

D. Donaghy, for respondents, referred to Regina v. Tithe
Commussioners (1849), 14 Q.B. 459, and Rex v. Mitchell. Ex
parte Laivesey (1913), 1 K.B. 561.

Cur, adv, vult.

4h July, 1921.

Macvonarp, C.J.A.: A passage from the speech of Lord
Chancellor Cairns, in Julius v. Lord Bishop of Oxzford (1880),
5 App. Cas. 214 at p. 225, was relied upon by the learned
judge, from whose judgment this appeal is taken, as supporting
his conclusion that the statute in question here makes it obli- MA%‘?,IX‘LD’
gatory upon the Court of Revision to fix the assessment of
respondents’ lands on the basis of their values as agricultural
or horticultural lands,

The statute enacts that the Court of Revision shall have
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power to fix the assessment of blocks of land of three or more
acres when used for agricultural or horticultural purposes at
their values for such purposes without regard to their values for
other purposes.

Prima facie the language imports discretionary power and
the burden lies on the person seeking to have it held obligatory
to shew why that force should be attributed to it. According
to the law as it stands, apart from the above enactment, the
respondents had no right to have their land assessed below its
actual value, which admittedly was much greater than its value
as agricultural or horticultural land. The section, therefore,
empowers the Court of Revision to displace the general standard
of value fixed by the Legislature, namely, the actual value, by
fixing the value of land of the character of that of the respond-
ents’ at a lower figure. While no doubt intended for the
benefit of such landowners, yet it is a power to make a con-
cession, and the question is, whether the Legislature intended
to compel such concession or merely to enable the Court of
Revision to make it. The language of Lord Cairns already
referred to, will, it is true, bear the construction put upon it
by the learned judge, but I do not think, after reading the
whole of Lord Cairns’s speech, that that passage was intended
to be anything more than a generalization. His reference to
the authorities relied upon in argument and his comments
thereon, indicate that he, like Lord Penzance and Lord Black-
burn, thought that enabling words were to be given their prima
facie meaning unless the person for whose benefit the power
was conferred was one who could claim the exercise of the
power in furtherance of a legal right, such a right as was
shewn to exist in the several cases which he reviewed.

Speaking in the same case, Lord Penzance said that if the
matter were to be decided by previous definitions, he should pre-
fer to that of Mr. Justice Coleridge in Eegina v. Tithe Commas-
sioners (1849), 14 Q.B. 474, that of Lord Chief Justice Jervis
in York, &c., Railway Co. v. The Queen (1853), 1 El. & BI.
858 at p. 861, who said that enabling words were to be under-
stood as enabling only, unless some “absurdity or injustice”
would follow if given their natural meaning. Lord Penzance,
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however, brushes aside all previous definitions which he mis- MACPONALD,

trusted, and said at p. 231: -
“I think it far more satisfactory that your Lordships should look at 1921
what the Courts in previous cases have done rather than what the learned yr, ..y 5.
judges may have said, and I invite your Lordships’ attention to the cases
cited in argument.” COURT OF
After reviewing these he said that regard must be had ¢ ‘above AFFEAL
all, to the position and rights of the person, or class of persons, July 4.
for whose benefit the power was conferred.”
SHANNON

Lord Blackburn at p. 241 said: ..
“If the object for which the power is conferred is for the purpose of CoRPORA-

enforcing a right, there may be a duty cast on the donee of the power, to Po?*?: (ng
exercise it.”

And he illustrates the character of such right by reference to

the cases above alluded to. They are such as (p. 244),

“The personal liberty of the person arrested by the sheriff, the rights of
the creditors of the bankrupt to their debts, the rights of the plaintiff who
had recovered judgment to his costs, the right of the constable out of
pocket to be paid by the parish, the right of the creditor of the bank or
of the local board to be paid,”

which right in every case was possessed by the person applying
for relief independently altogether of the power invoked to
effectuate the right.

Tt is therefore apparent to me that when the case of Julius v.
Lord Bishop of Ozford, supra, is examined, it will be found to
be an authority against the judgment appealed from and in
favour of the construction which I think must be placed upon MacpoNars,
the statute, namely, that the power conferred upon a Court of CI A
Revision, being one not for the purpose of effectuating a right
the respondents already possess, but for conferring a benefit
upon them and others in a like situation, was a discretionary
and not an obligatory one.

In my opinion, apart altogether from the authorities above
referred to, it is altogether reasonable in this case to suppose
that the Legislature intended to leave with the local authority
full discretion to deal with cases of apparent hardship in the
application of the “actual value” rule of assessment. I can
see very good reason why a discretion, which the Legislature
itself could not exercise, should be conferred upon some person
or body of persons to relieve, in a proper case, owners of lands
used for agricultural purposes from the burden of an assess-
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ment upon the basis of actual value. When lands of the actual
value of $2,250 per acre are used for a purpose which will bear
taxation on a value of 10 per cent. only of their actual value,
the Court of Revision might well scrutinize the reason why
the owner withholds such land from use for other purposes
more beneficial to him and to other ratepayers whose lands are
assessed at their actual values. On the other hand, the tax-
payer may long have pursued his avocation of cultivator of the
soil, a circumstance which, coupled with other matters, might
induce a Court of Revision to reduce his taxation to fit his
condition.

Moreover, the object of the power is to enable a class of land-
owners to obtain an exemption from the full burden of taxation
imposed upon landowners generally. The respondents claim
such exemption as of right. The burden therefore lies upon
them to shew that the exemption was granted in unmistakable
terms, whereas they are driven to contend that a meaning must
be given to words the opposite of their prima facie meaning.

The appeal should, in my opinion, be allowed.

Marrin, J.A.: It is submitted that the power in question
conferred upon the Court of Revision by section 219 (3)(e)
is one of discretion merely, and not of obligation, and it is
argued in support of that submission that the said Court exer-
cises only appellate powers and that the assessor rightly assessed
the land under sections 207 (1) and 211. But this overlooks
the fact that the assessor’s assessment and roll are only pro-
visional and inoperative till they have been “considered and
dealt with” (section 219 (1)) and “confirmed and authenti-
cated” (section 222 (1)) by the Court of Revision, which is
directed by section 219, subsections (3) (a¢) and (b) to meet
and try complaints and also “to investigate the said roll and
the various assessments therein made, whether complained
against or mot, and so adjudicate upon the same that the
same shall be fair and equitable,” ete., and “on the eighth
day of February in each year the Court . . . . . shall hold
its first annual meeting . . . . . [and] complete and authenti-
cate the roll not later than the twenty-eighth day of February
following . . . . . 7 [subsection (8)].
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So we have here a tribunal directed by the Legislature in MACPONALD,
the most imperative and precise way to sit and perform certain ~ —
most important, indeed vital, functions in municipal life, not 1921
only concerning the particular individuals assessed but the Mareh 15.
public at large. Of the seven specified powers conferred upon ¢ougror
the Court some of them are admittedly obligatory, such as AFFEAL
(a), (b), (d) and (e), but it is submitted that it has an uncon- Jyiy 4.
trolled discretion in regard to the power conferred by (c). .
With every respect, I find myself quite unable to take that ».
view. By subsection (c¢) is conferred the original power, not %‘;gio‘;‘;'
possessed by the assessor, to “fix the assessment” upon certain Porst Grey
blocks of land “used solely for agricultural or horticultural
purposes,” upon a special basis which greatly benefits the owners
thereof during its use for such purposes, and in my opinon the
sectlon clearly and imperatively requires the Court for the
first and only time, to ‘“fix” the assessment upon that special
and beneficial basis when it is proved to it by the owners
intended to be benefited that the land is being used in such a
way as to bring it within the contemplated benefits of the
statute. In other words, just as soon as that fact is made to
appear and the owner is brought within the Act, the duty arises
for the Court to exercise this power for the benefit of that
owner and “fix the assessment upon such land . . . . . at the
value which the same has for such purposes without regard to
its value for any other purpose,” whatever that special value MARTIN, J.A.
may be, which is a question of fact for the Court to “fix” upon
the evidence adduced before it.

In Julius v. Lord Bishop of Oxford (1880), 5 App. Cas.
214; 49 L.J., Q.B. 577, Lord Selborne said, p. 235, respecting
the construction of the words “ ‘it shall be lawful,” and the

like, when used in public statutes”:

“I agree with my noble and learned friends who have preceded me, that
the meaning of such words is the same, whether there is or is not a duty
or obligation to use the power which they confer. They are potential, and
never (in themselves) significant of any obligation. The question whether
a judge, or a public officer, to whom a power is given by such words, is -
bound to use it upon any particular occasion, or in any particular manner,
must be solved aliunde, and, in general, it is to be solved from the context,
from the particular provisions, or from the general scope and objects, of
the enactment conferring the power.”
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Applying this valuable guide to the present case, T have no
hesitation in coming to the conclusion that the words in ques-
tion are ‘“significant of an obligation” upon the part of the
Court of Revision to use its power in the manner hereinbefore
indicated and for the benefit of the interested owners of the
land, and it follows therefore that the appeal should be dis-
missed.

In addition to the cases cited, T wish to refer to Regina v.
Tithe Commassioners (1849), 14 Q.B. 459; 19 L.J., Q.B.
177 (80 R.R. 271).

Garrraer, J.A.: I would allow the appeal for the reasons
given by Macpowarp, C.J.A.

. McPumLrres, J.A.: In my opinion the appeal fails. Mr.
Justice MacpoNaLp arrived at the right conclusion. The case
is one of construction of statute law simply, and with deference
to all contrary opinion, presents no matter of difficulty. The
statute is clear and positive and is mandatory in its tone, If
the Court of Revision is to be admitted to ignore the plain
direction of the Legislature with regard to section 219, sub-
section (3) (c), as enacted by section 7 of the Municipal Act
Amendment Act, 1919, Cap. 63, it might equally as well ignore
and refuse to do any of the things that are set forth and defined
by the Legislature—as the duty of the Court of Revision.

The legislation which is pertinent to the question which calls
for consideration upon this appeal is that which appears under
the heading “Jurisdiction and Proceedings,” being the juris-
diction to be exercised and the proceedings to be had before the
Clourt of Revision. The sections are from 219 to 222 inclusive,
and read as follows: [The learned judge quoted the sections
and continued].

The Court of Revision in plain disregard of section 219
(3)(¢) assessed the lands of the respondents in this appeal
without considering or giving effect to the plain intention of
the Legislature, v.e., where the land is held in blocks of three
or more acres (which is the fact in the case of the lands of
the respondents), and used solely for agricultural purposes, the
assessment is to be adjusted “at the value which the same has
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for such purposes without regard to its value for any other
purpose or purposes’” (section 219 (3)(¢)). : —
It cannot be gainsaid that the Legislature has spoken in no 1921
uncertain terms, and at this Bar it was not attempted to be March 15.
argued that there was any doubt of the plain intention of the gourror
Legislature, but reliance was placed wholly upon the submission APFEAL
that it was a matter of discretion and not mandatory. July 4.
Again, with deference to all contrary opinion, this would
. . . . . SHANNON
seem to me idle contention. The Legislature, if effect is to be ».
given to this submission, solemnly applies its mind to a condi- %‘iﬁ;"’f};‘
tion known to be existent and provides a method for the remedy Porxt Grey
of what otherwise it may fairly be assumed would be the imposi-
tion of an injustice, and the Court of Revision in defiance of
the statutory duty imposed upon it fails to give the relief plainly
intended. It is not the province of a Court of Law to deal
with the policy of Parliament in enacting legislation, when
enacted it is to be construed in accordance with its plain and
ordinary meaning, and as 1 have already pointed out, there
can be no question of meaning here, and if one were to be
admitted to speculate as to what actuated the passage of this
particular provision, it is not difficult to surmise and to under-
stand that in these days of real-estate booms coming in cycles,
lands are subdivided into blocks and city lots at such absurd
distances from any reasonable use as business or residential yceurries;
sites, that large areas which should rightly be put to agricul- 74
tural purposes are, in many cases, lying idle to the detriment
of the Jocality and the Province at large. It is evident that the
Legislature by way of inducement to cultivate these lands, made
it possible to have the assessment based upon the agricultural
value, not upon the city or town-lot value, which may be, as it
often is, a most fictitious value.
However, with this aspect, the Court has nothing to do. In
Cooke v. Charles A. Vogeler Company (1901), A.C. 102 at
p. 107, Lord Halsbury said:

“But a court of law has nothing to do with the reasonableness or
unreasonableness of a provision, except so far as it may help them in
interpreting what the Legislature has said.”

Can it be said for a moment that the Legislature, in enact-
ing this provision, meant that it should be at the will of the
10

MACDONALD,
J.
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Court of Revision to fix or not to fix the assessment at the
agricultural value, when the land is solely used as the land
in question is, for agricultural purposes, and in plain defiance
of the statute, assess or admit of the assessment, not at its
agricultural value, but 1ts value for other purposes, which is the
present case? Reason and common sense impel a negative
answer.

An appeal from the Court of Revision is expressly given by
section 223 of the Municipal Act, as enacted by section 7 of
Cap. 63 of 1919, otherwise the proceedings would have been
by way of a mandamus. The authorities dealing with when
and under what circumstances a mandamus will lie, may use-
fully be turned to. A mandamus will always be granted where
it is apparent upon the facts that there has been failure to
exercise the conferred jurisdiction, unless, of course, it is clear
that it is a matter left to the absolute discretion of the body
upon which the jurisdiction has been conferred to hear or not
to hear the application; if not so left, the jurisdiction conferred
must be discharged. Here there has been a failure to discharge
it, a jurisdiction unquestionably mandatory in its nature. That
it is mandatory is clear. The language of the statute is in

apt words: .
“Every assessment roll shall be considered and dealt with by a Court of

s,

Revision . . .

see section 219 (1).

“Every member of the Court of Revision, before entering upon his duties,
shall take and subscribe before the clerk of the municipality the following
oath or affirmation:—

“I, , do solemnly swear [or affirm] tkat I will, to the best
of my judgment and ability, and without fear, favour, or partiality,
honestly decide the complaints to the Court of Revision which may be
brought before me for trial as a member of said Court”:

see section 219 (2)(¢).

Then we have the particular subsection that imposes the
duty upon the Court of Revision to fix the assessment when, as
in the present case, 1t is land held in blocks of three or more
acres, and used solely for agricultural purposes (see section
219 (3)(¢)), yet we have the Court of Revision flagrantly
refusing to exercise the conferred jurisdiction which has been
statutorily imposed, a more glaring case could not be conceived
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of the denial to the respondents of the benefit of legislation
passed in the way of relief, and it can be reasonably said as
well for the public benefit. It is plainly legislation remedial
in its nature, and the principles which govern in such cases
may also be invoked. I would, in this connection, refer to
what Farwell, L.J., said in Rex v. Board of Education (1910),
9 K.B. 165 at p. 181:

“Further, if the Board did not proceed on a mistaken assumption of the
law, but deliberately disregarded it either on the question of the construc-
tion of the Act or on the entire want of evidence, then I should be of the
opinion that they have been guilty of misconduct so flagrant as to make it
impossible) for their decision to stand.”

The above case went to the House of Lords, and Lord Lore-
burn, L.C. in (1911), A.C. 179 at p. 182 (Board of Education

v. Rice) said:

“But if the Court is satisfied either that the Board have not acted
judieially in the way I have described, or have not determined the ques-
tion which they are required by the Act to determine, then there is a
remedy by mandamus and certiorart.”

Here the remedy is, as already stated, by way of appeal, and
the Court of Revision “have not determined the question which
they are required by the Act to determine.”

In The Queen v. Vestry of St. Pancras (1890), 24 Q.B.D.
371, Fry, L.J. at p. 378 said:

“There was a duty in the vestry to consider that proposal properly and
fairly; Mr. Westbrook had an actual and personal interest in the per-
formance by the vestry of that public duty, therefore if it has not been
performed a mandamus should go.”

And here, admittedly, the public and statutory duty has not
been performed—the fact is that it has been flouted and ignored
(also see Rex v. Stepney Borough Council (1901), 71 L.J.,
K.B. 238).

Mr. Justice Macponarp referred to that passage in the
speech of Earl Cairns, L.C. in Julius v. Lord Bishop of Oxford
(1880), 5 App. Cas. 214 at p. 225, where he said:

“That where a power is deposited with a publie officer for the purpose
of being used for the benefit of persons who are specifically pointed out,
and with regard to whom a definition is supplied by the Legislature of the
conditions upon which they are entitled to call for its exercise, that power
ought to be exercised, and the Court will require it to be exercised.”

This quotation is most apposite and pertinent to the facts of
the present case. Here we have in the language of the statute,
the imperative word “shall” (see section 219 (3)(¢)):
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“The powers of such Court [the Court of Revision] shall be.”
And Lord Blackburn in his speech in the Julius case, said at
p. 249:

“In the judgment of the Common Pleas Chief Justice Jervis says that
‘may’ was, ‘as we think, aptly and properly used to confer on the Court
an authority,’ and later states the rule to be ‘that when a statute confers
an authority to do a judicial act in a certain case, it is imperative on
those so authorized to exercise the authority when the case arises, and its
exercise is duly applied for by a party interested, and having the right to
make the application.” And in Crake v. Powell [{1852)], 2 ElL. & Bl 210,
Lord Campbell says: °If the plaintiff be entitled to costs, and the Court
or judge is empowered to make a rule or order for that purpose ex debito
justitice, he may call upon the Ceurt or judge to do so.’ Morisse v. The
Royal British Bank [(1856)]1, 1 C.B. (n.s.) 67; 26 L.J., C.P. 62 was
decided on the same principle.”

The present case is exactly within the reasoning of the last-
quoted principles of law. - Here the respondents had the right
to have the Court of Revision “fix the assessment” of the land
“used solely for agricultural . . . . . purposes, and during
such use only at the value which the same has for such pur-
poses without regard to its value for any other purpose or
purposes” (see section 219 (3)(c)), and that authority the
Court of Revision in the present case refused to exercise and
proceeded in complete defiance of the statutory mandate,
imperative in its terms.

The appeal was rested solely upon the point that there was an
absolute discretion in the Court of Revision to fix or not to
fix the assessment in the manner provided by the statute, and
that the Court of Revision were competent within the purview
of the statute to ignore the statutory provision. This action
of the Court of Revision, in my opinion, is clearly unsupport-
able upon the authorities—the statutory mandate is imperative
In its nature, and does not admit of any dlscretlonary power
in the Court of Revision.

I am therefore of the opinion that the appeal should be
dismissed.

The Court being equally divided the appeal
was dismissed.

Solicitor for appellant: A. G. Harvey.
Solicitor for respondents: Dugald Donaghy.
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CAMPBELL v. SUN PRINTING AND PUBLISHING
COMPANY.

Libel—Newspaper company—Articles discussing subject-matier during
trial—Injunction to restrain—~Costs,

During the progress of an action for libel contained in newspaper articles
an injunction was granted against the newspaper publisher restraining
the continuance of articles discussing the transaction which had been
the subject of the articles in question, as tending to interfere with a
fair trial of the action.

The Court having required the plaintiff to file an affidavit pledging his
oath to the untruthfulness of the alleged libellous statements before
granting the injunction, such affidavit was accepted only as sufficient
for the purposes of the application; and not affecting the trial of the
action. '

As the application finally disposed of the matter under consideration, the
plaintiff was given the costs of the application in any event.

APPLICATION for an injunction to restrain the defendant
Company from publishing matter alleged to be prejudicial to
a fair trial of an acgtion for libel against said newspaper.
Heard by Macpooxarp, J., at Chambers in Vancouver on the
9th and 13th of July, 1921.

Davis, K.C., and Hosste, for plaintiff.
A. H. MacNeill, K.C., and F. R. Anderson, for defendant.

20th July, 1921.
Macpoxarp, J.: In this action for libel, plaintiff complains
that he was defamed in 4wo articles, appearing in the Sun
newspaper on the 26th and 27th of May last. It is alleged
that these articles were falsely and maliciously published, and
meant that the plaintiff had improperly and corruptly pro-
cured $67,500 of the public money of the Province through
the sale of a certain warehouse to the Government at an exces-
sive price of $150,000. Further, that such sale was consum-
mated as a reward to the plaintiff for political services rendered
the Government.
The action was commenced on the 6th of June, and on the
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Sun newspaper outlined its policy in a statement signed by
the defendant Cromie, as its publisher. He referred to the
alleged negotiations for the purpose of purchasing a controlling
interest in such newspaper, and that the plaintiff had stated that
the local Government party had decided to buy a newspaper
and were prepared to purchase a controlling interest in the Sun,
and would pay $150,000 cash for the paper, as it stood. It
was stated that this offer was refused, and the same afternoon
the evening papers announced the purchase of the World by
the plaintiff and his associates. Mr. Cromie also referred to
libel actions either by the plaintiff or the Government not
affecting the course pursued by his paper. Objection is taken
to the course that has been pursued, as tending to prejudice
a fair trial of this action. It is quite evident that the defend-
ants have ventilated this transaction, which may be termed
“The Campbell Warehouse Purchase,” at great length. It is
contended that, in subsequent issues of the paper, no attack has
been made on the plaintiff Campbell, but that it has been con-
fined to the Government. It is a fair assumption that such
criticism would continue. At any rate, there has been no state-
ment on the part of the defendant that it would cease unless
restrained. It is suggested by counsel for defendant that such
restraint is sought when the Sun newspaper is pressing for a
Royal Commission to investigate the transaction, and that the
object to be obtained is, not so much to assist the plaintiff in
his action, as to prevent further ecriticism of the Governinent
in the matter. While such result might ensue, if the injunc-
tion were given in the broad terms of the motion, I am not
concerned in this aspect of the matter. I must consider the
rights of the plaintiff in this litigation as paramount. Plaintiff
deems it advisable to press the application and, in his affidavit,
after referring to the numerous articles, which have appeared
in the Sun newspaper, since the commencement of the action,
states that their publication and circulation will interfere with
a fair trial of this action, in view of the jury being drawn
from the locality in which such newspaper is largely circulated.
I think this matter is one of public interest, and whether it
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could be more satisfactorily investigated by a Commission than MACPONALD,

at a trial is not material in considering his application. I — —

declined to interfere, unless the plaintiff was prepared to pledge 1921

his oath to the untruthfulness of the alleged libellous statements. July 20.

An affidavit to this effect has been filed. I accept it as suffi- o, yenmr

cient for the purposes of this application and creating, as it g

were, a prima facie case, warranting me dealing with the Privrive

matter. It is, of course, accepted only to that extent and does L?;?ng}ua.

not amount to proof that should in any way affect the trial of the

action. I emphasize this point, as I am anxious not to inter-

fere with the functions of the jury or restrict the scope of the

trial as outlined by counsel for the plaintiff in pressing his

motion,
As was mentioned by Blackburn, J. in Skipworth’s Case

(1873), L.R. 9 Q.B. 230 at p. 232:

“When a case is pending, whether it be civil or eriminal, in a Court it
ought to be tried in the ordinary course of justice, fairly and impartially.”
Then again, the same learned judge, in his judgment said
(p. 234):

“We make no inquiry whether the statements [complained of] are true
or false, but what we do inquire is, whether the proceedings which had
been taken are such as to . . . . prejudge the question by what is called
appealing to the public, so as to prejudice the minds of the jurors who may
come to try the case, or perhaps to deter the jury from pursuing the
course they would otherwise take.”

Chitty, J. in J. & P. Coats v. Chadwick (1894), 1 Ch. 347,
in an application by defendants for an injunction to restrain
the issuance of a circular by the plaintiffs which might affect
the fair trial of the action said at p. 350:

“The considerations applicable to the granting or refusing an m;unctmn
on interlocutory motion in a libel action have no application in the present
case. On such a motion as the present, the Court declines to go into the
merits of the action . . . . plaintiffs are . . . . bound to refrain during
its. pendency from public diseussion on the merits or demerits of the case.”

Judgment

Without further reference to the numerous authorities cited,
I need only conclude by saying that this is not an application
for an injunction to restrain the further publication of an
alleged libel, but is launched by the plaintiff, in endeavouring
to vindicate his character, for the purpose of preventing the
defendant from publishing any matter which might prejudice
him in obtaining a fair trial before an impartial jury. He
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newspaper, since the commencement of this action, being con-
tinned. An injunction should, therefore, be granted and an
order to become effective and prevent further discussion of
the transaction, prior to a speedy trial, will require to be broad
in its terms.

As to costs, as the application finally disposes of this phase
of the action, the plaintiff should be entitled to the costs of the
application in any event, no matter what the final outcome of
the action may be.

Injunction granted.

ROTHERY v. NORTHERN CONSTRUCTION COM-
PANY AND CARDON.

Woodman’s lien—Wages—Working with team hired by himself—Right of
lien—R.8.B.C. 1911, Cap. 2}3.

The plaintiff, who was hired by a contractor to skid and haul timber at a
certain sum per day for himself and team, hired from another a team
for the purpose of performing the work. In an action to enforce a
woodman’s lien:—

Held, that he has a lien for services of himself and team under the Wood-
man’s Lien for Wages Act.

ACTION to enforce a woodman’s lien pursuant to the Wood-
man’s Lien for Wages Act. The facts are set out fully in the
reasons for judgment. Tried by Swansox, Co. J., at Kam-
loops on the 8th of July, 1921.

P. McD. Kerr, and R. (. Parker, for plaintiff.
Dunbar, for defendant Company.

8th July, 1921.
Swanson, Co. J.: This is an action to enforce a woodman’s
lien pursuant to the Woodman’s Lien for Wages Act. I have
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perused carefully the evidence, and read the authorities cited,
particularly the judgment of Howay, Co. J. in Ross v. McLean
(1921), 1 W.W.R. 1109, and the judgment of GrEcory, J. in
Stephens v. Burns (1921), [30 B.C. 60] 2 W.W.R. 513,
and cases cited therein. This case seems to me exceedingly
simple. Many of the legal points pressed by counsel are not
relevant to the state of facts as I find them.

J. L. Cardon had a contract with defendant Company to
take out 3,000 ties, and 100,000 feet board measure of logs.
The timber is in the Mount Olie District, North Thompson
Valley, in this County. Now Cardon wundoubtedly was a
“contractor” or a ‘“bare contractor,” referred to in 26 C.L.T.
p. 249. He is, however, not seeking to prosecute any claim for
a woodman’s lien.” If Cardon were the plaintiff then accord-
ing to the ruling of Greeory, J., supra, Cardon could have
no lien. But such are not the facts. Rothery prosecutes the
claim for the lien, not by virtue of his own work done on the
timber but solely as assignee of two workmen, Loveway and
Wolstenholme. The Aect permits such procedure. By virtue
of the assignments under seal signed by these two workmen in
favour of Rothery, notification of which assignment under the
Laws Declaratory Act having been carefully and properly given,
Rothery stands in their shoes and is clothed with all the rights
contractual and statutory which were Loveway’s and Wolsten-
holme’s in performing the service (labour) in question. The
evidence clearly establishes that these two workmen were
employed by Cardon, as workmen, as wage-earners, to assist
him in fulfilling his contract with defendant Company. Their
work was “skidding and bauling” timber, expressly provided
for under the Act. The terms of their employment are per-
fectly clear. They were hired by Cardon to work on this
timber. Wolstenholme was employed at the rate of $9 per day
for himself and team. Loveway was to get at the rate of $7
per day for himself and one horse, or $9 for himself and team.
It is clearly not the case of a “bare contractor” hiring out his
team as dealt with by Howay, Co. J. in Muller v. Shibley
(1908), 13 B.C. 343, but clearly the case of “persons’” per-
forming labour or services—true, with the aid of horses. But
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that cannot possibly alter the case, the services rendered are
by the “persons” employed for that purpose, and the horses
serve the purpose only in a much wider and more effective
sense than is served by an implement in the hands of the
logger. Indeed, how could skidding and hauling be done in
our woods in a sensible and effective way without the use of
horses? Cardon in the clearest terms testifies to employing
these two men, on the above terms. Each of these men reiter-
ates emphatically the same facts as to his employment. Rothery
supports it and states he expressly brought the facts to the
attention of the defendant Company’s officers, Mr. Gorman,
superintendent of construction work, and Mr. Boland, general
manager, who said the arrangement was satisfactory to them.
Now a great deal has been made of the fact that neither Love-
way nor Wolstenholme had horses of his own, but was obliged
to make some arrangements with Rothery (the owner of the
horses) for their hire or use by these two men. It seems to
me that we really are not concerned in fact with the business
arrangement between Rothery and these two men. They
naturally had to make a proper allowance to Rothery for the
use of his horses, which was fixed at $4 for a team per day,
and $2 for a single horse. Rothery was to feed and shoe the
horses, in fact, do “everything” (as he put it) in connection
with the horses except to work them. .Rothery was also board-
ing these men when they were on this job. By an arrangement
between these three parties, with the approval of the Company,
the “time cheques” for these two workmen’s time or labour
were made directly in favour of Rothery. He then became a
“trustee” to account to these two men for the proceeds of same.
This Rothery has fully and completely done. Much has been
made of the statement that as a working basis the arrangements
between Rothery and these two men as to settlement worked out
at about $85 per month when man and team were working, or
$75 when man and one horse were working. That cannot alter
the clear outstanding fact of this case, proved by the clearest
evidence, that these two men were actually in the employ of
Cardon, as he has testified. ~That being so, all these legal
niceties disappear into thin air. These two men are clearly



XXX]. BRITISH COLUMBIA REPORTS. - 155

entitled to their liens and if so, their assignee Rothery must be swgzsg.n,
entitled to fully enforce their statutory rights against the ——
timber. The balance of Wolstenholme’s claim is $492.75, and 1921
of Loveway’s $329, admitted by Cardon as a debt due to these July 8.
men in respect to labour on timber in question. No claim is Ropugry
included in the plaint for personal judgment against Cardon. NORTHERN
If plaintiff desires such (which apparently is unlikely) he will ConstruUCc-
have to apply to amend his plaint. Judgment. will be accord® ™% Co.
ingly entered in favour of the plaintiff for the full amount of

these claims, and costs to be taxed, which amount will be secured

by a woodman’s lien upon all the timber in question. The Judgment
formal terms of the judgment declaring the right to a wood-

man’s lien, and its due enforcement will be set forth in the

formal decree to be signed and entered herein.

Judgment for plantiff.

NEW YORK OUTFITTING COMPANY DRESSWELL cousror
ON EASY TERMS, LIMITED v. BATT. APPEAL

. . . 1921
Contract—Option to terminate agreement and withdraw from employment

—Covenant not to engage in business if option ewercised—Agreement June 7.

terminated but employment continued—Later discharged from employ-
NEw YoORK

ment—Restraining order under covenant refused. OUTFITTING
Co.
B. entered into a written agreement with an outfitting company to be v

engaged as assistant manager and to take stock in the company, to Barr
be paid for partly in cash and partly on a certain date, B. to have
the option of terminating the agreement and obtain a refund of the
first payment upon the date when the second payment was due. The
agreement contained a proviso that “in the event of his (B.) ter-
minating this agreement and withdrawing from the employment of
the company he should not thereafter for five years become engaged
with any person in a like or similar business in Vanecouver.” B, ter-
minated the agreement when the second payment came due and was
paid back the amount of his first payment, but by arrangement he
continued in the employ of the company as a salesman for nine
months, when he was discharged. He then entered the employment
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of another outfitting establishment. A restraining order was granted
under the terms of the agreement in an action for breach of contract,
and an injunction.

Held, on appeal, reversing the decision of MacpoNaLrp, J., that upon the
defendant deciding not to take an interest in the business the parties
terminated the “agreement” but not the “employment” and the deter-
mination of both at the will of the defendant must have taken place
before he could be restrained from engaging in a like business in
Vancouver.

&

APPEAL by defendant from the decision of Macpowarp, J.,
of the 4th of February, 1921, in an action for specific perform-
ance or in the alternative for damages for breach of contract,
and for an injunction. The plaintiff Company conducted a
business as retail cash and credit tailors and dealers in men’s
and women’s wearing apparel on Hastings Street, Vancouver.
The defendant came from England and on the 23rd of March,
1919, entered into a written agreement with the Company
whereby he was to work as assistant manager in the store and
take 5,000 shares of $1 each in the Company, for which he
was to pay $2,000 cash, $2,000 on the 1st of July following,
the $1,000 balance to be paid for from dividends. He was to
have the option of terminating the agreement on the 1st of
July and receiving back the $2,000 that he paid, but in the
event of his doing so he was not to engage in a similar business
in Vancouver for five years. He withdrew from the agree-
ment on the 1st of July, and received a refund of the $2,000,
but under arrangement he continued on as a salesman in the
Company’s employ until April, 1920, when he was discharged
by the Company. He then entered the employment of another
outfitting firm. The learned trial judge granted an injunction
restraining the defendant from engaging in a similar business
for five years in Vancouver.

The appeal was argued at Vancouver on the 21st and 22nd
of March, 1921, before Macpoxarp, C.J.A., Marrin, Garir-
uER, McPuiLips and Eserts, JJ.A.

A. H. MacNeill, K.C., for appellant: Under the terms of the
agreement the defendant decided he would not put his money in
the business. Then a new agreement was entered into whereby
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he was to continue as a salesman. After he was engaged as a 02;’:;;;‘"
salesman for a certain period he was discharged by the plaintiff.  —
The only change was that he decided not to take an interest in 1921
the business: see Mason v. Provident Clothing and Supply June 7.
Company, Limited (1913), A.C. 724; Herbert Morris, Limited Ngw Yorx
v. Saxelby (1916), 1 A.C. 688 at pp. 708-9; Konski v. Peet OUT%I;TING
(1915), 1 Ch. 530. On the question of contract in restraint v,
of trade: see Hepworth Manufacturing Company (Limited) Barr
v. Wernham Ryott (1919), 36 T.L.R. 10; Dewes v. Fitch
(1920), <b. 585; Clarke, Sharp, and Company, Limited v.
Solomon (1920), ib. 759; Attwood v. Lamont (1920), ib. 895
at p. 897. On receipt of his letter deciding to withdraw his
money the plaintiffs had two courses, either to put an end to
the contract or to continue him as a salesman. They decided
on the latter which held out a future for him. Later they dis-
missed him without any charge being made against him. The
wrongful dismissal was a repudiation of the whole contract:
see (feneral Billposting Company, Limited v. Atkinson (1908),
1. Ch. 537 at p. 541; (1909), A.C. 118 at p. 120.
Cassidy, K.C., for respondent: DBatt’s position was to all
intents and purposes a partnership up to the 3rd of June when
the contract was terminated by his letter. IHe was after that Argument
merely an employee and clause 8 of the contract was a term of
his employment and is not unreasonable. As to plea that the
restriction is in excess of the requirements see Bowler and
Blake v. Lovegrove (1921), 37 T.L.R. 424. As to onus of
proof see Whaite, T'omkins, and Courage v. Wilson (1907), 23
T.L.R. 469; Badische Anilin und Soda Fabrik v. Schott,
Segner & Co. (1892), 3 Ch. 447 at p. 450. They are taking
a point not taken below: see Edevain v. Cohen (1889), 41
Ch. D. 563. It must be set up in the pleadings. No case has
been cited as to reasonableness but see Labatt’s Master &
Servant, 2nd Ed., Vol. 1, p. 946, par. 306; E. Underwood &
Son, Limated v. Barker (1899), 1 Ch. 300; Welstead v.
Hadley (1904), 21 T.L.R. 165; Roustllon v. Roustllon (1880),
14 Ch. D. 351.
MacNedll, in reply.

Cur. adv. vult.
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7th June, 1921.

Macponarp, C.J.A.: I do not find it necessary to decide
whether the agreement in question was or was not in restraint
of trade. The parties have plainly said that “in the event of
his [the defendant] terminating this agreement and withdraw-
ing from the employment of the party of the first part [the
plaintiff] that he shall not thereafter for a period of five years”
engage in like business in Vancouver. Inter alia, the agree-
ment provides for two things: the advance of money by defend-
ant to plaintiff with an option to defendant to acquire an
interest in the plaintiff’s business or to have the money back
if he shall so decide within a stated period, and secondly, an
indefinite hiring at a weekly wage. This hiring is the
‘“‘employment” mentioned above. Within the time specified,
the defendant gave the plaintiff notice saying: ‘“‘My agreement
is now open to be terminated, and I place myself in your
hands,” but, as the balance of the letter shews, he did not place
himself in their hands as to his advance of moneys as afore-
said, he definitely, as was his right, demanded them back and
relinquished his rights to take an interest in the business. He
then adverts to his services, t.e., his employment and says:
“You can have same if you desire.” And again: “I will stay
as long as you desire or quit when you wish.” The fact is
that he stayed until subsequently dismissed by the plaintiff
without, as the learned judge has found, any fault on his part.

The parties distinetly differentiate between “agreement” and
the “employment,” the termination of both must, at the will
of the defendant have concurred before he can be restrained
from engaging in a like business in Vancouver.

I would allow the appeal.

MarTin, J.A.: 1 would allow the appeal.

Garriuer, J.A.: I would allow the appeal. Two things
were necessary before the restrictive clause in the agreement
was to take effect: First, the plaintiff was to put an end to
the agreement, and, secondly, withdraw from the employment.
The defendant terminated the agreement, but in my view of the



XXX]. BRITISH COLUMBIA REPORTS.

case (in which I, with every respect, differ from the learned
trial judge) did not terminate the employment.

Reliance is placed by the plaintiff upon a letter written by
defendant to plaintiff, dated June 3rd, 1919. My interpreta-
tion of that letter is that defendant terminated the agreement
by deciding not to take any financial interest in the undertaking
and requesting the moneys advanced to be paid back, but left
himself entirely in the hands of the plaintiff as to his continu-
ing in its service. The words, “I will stay as long as you
desire or quit when you wish,” do not indicate on his part an
intention or even a desire to withdraw, but on the contrary,
he points out in another part of his letter the necessity of
plaintiff having a salesman and setting out his own qualifica-
tions. This is surely not a withdrawal and a rehiring.

The learned judge seems to have experienced some difficulty
in reconciling paragraph 10 of the agreement with paragraph
8, but I think when carefully considered it can be taken to be
as referring only to the termination of the agreement as to
taking the financial interest and, as it says, for the enforcement
of same for the return of the money. Clause 8, I think, dis-
poses of the matter. There the termination of the agreement
and the withdrawal from employment are treated separately,
and it is only on the happening of both events that the restric-
tive clause comes into operation. The defendant continued in
the employment of plaintiff and was afterwards dismissed by
them.

McPurires, J.A.: I would allow the appeal; the event
did not happen which would entitle the covenant being invoked;
that is, the respondent put the contract as to the personal ser-
vices at an end not the appellant. Further, even if the
covenant could be looked at it was not established that the
appellant engaged “in a like or similar business” to that set
forth in the agreement, and upon that point alone the appellant
is entitled to succeed upon this appeal.

In Bowler and Blake v. Lovegrove (1921), 37 T.L.R. 424,
Mr. Justice Lawrence said at p. 425:

“I am aware that this conclusion involves placing a very narrow and
strict construction upon clause 5, but, in my opinion, the nature of the
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clause is such that it ought to be construed in the narrowest and strictest
possible manner against the plaintiffs.”

Further, were I wrong in this, then I am of opinion that the
present case is one between employer and employee, and I
would refer upon this point to what Mr. Justice Lawrence said
at p. 425:

“To ascertain the principles which are applicable to this part of the
case 1 need not travel beyond the decision of the House of Lords in Morris
v. Sawelby (32 The Times L.R. 297; (1916), 1 A.C. 688) and the decision
of the Court of Appeal in Attwood V. Lamont (36 The Times L.R. 895;
(1920), 3 K.B. 571). These decisions shew clearly that as the present
case is one between employer and employee, the clause is prima facie
invalid, and that to establish its validity it is incumbent on the plaintiffs
to prove that there existed some special circumstances which rendered it
reasonably necessary for the protection of the plaintiffs’ business. To
ascertain whether the plaintiffs have discharged this onus it is necessary
to state the relevant facts.”

And at pp. 427-8 we have Mr. Justice Lawrence saying:

“In conclusion I will only add that the case of Dewes v. Fitch (supra),
which was so strongly relied upon by the plaintiffs, is, in my opinion,
distinguishable from the present case on the facts. I am of course bound
by that decision in so far as it lays down any principle upon which the
Court ought to aect, but as was pointed out by Lord Parker in Morris v.
Sawelby (see (1916), 1 A.C. at p. 708), it becomes necessary to consider
in each particular case what it is for which, and what it is against which,
protection is required. This I have endeavoured to do in the present case,
and the action will be dismissed with costs.”

The covenant in the present case is, in my opinion, invalid,
being in restraint of trade. This alone, of course, would dis-
pose of the appeal.

I would, therefore, allow the appeal. The action should be

dismissed with costs here and in the Court below.
Eperts, J.A.: I would allow the appeal.
Appeal allowed.

Solicitor for appellant: Arthur H. Fleishman.
Solicitor for respondent: Walter G. C. Stevenson.
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HERNANDEZ v. THE “BAMFIELD.” MARTIN,
LO. J.A.

1921

The marshal, though not licensed as an auctioneer, is entitled to a double July 6.
fee on the gross proceeds in selling a vessel at auction by order of
Court; the condition of “being duly qualified” in the appropriate item HERNANDEZ
in the table of fees refers to his competence, not to any requirement T:IE
of a licence as auctioneer; in any case, a local municipal require- «B,ypyprp”
ment should not intervene between the Court and its officer in dispos-
ing in any manner and by such agency as it sees fit of the property in

its custody and control.

Admiralty law—Marshal’s fee on sale by auction under order of Court.

APPEAL by the marshal from disallowance by the registrar

of a double fee in a sale by auction of a vessel under order of Statement
Court. Argued before Marrin, Lo. J.A. at Vietoria on the

6th of July, 1921.

The Marshal, in person.
Hankey, contra.

MarTin, Lo. J.A.: This is an appeal by the marshal in
person, from the taxation by the registrar of his fees, and the
question is, was he right in disallowing the auctioneer’s charge
made by the marshal in selling the power vessel “Bamfield”
by order of the Court? The appropriate item in the Table of
Fees, No. V., declares that: “If the marshal, being duly quali-
fied, acts as auctioneer, he shall be allowed a double fee on the
gross proceeds.”
The registrar ruled that the expression “being duly qualified”
should be construed as ‘““duly licensed” as auctioneer by the Judgment
City of Victoria, in which the sale was held, and as it was :
admitted that the marshal had not applied for or received an
auctioneer’s licence, therefore his claim to a double fee was
disallowed. But with all respect to the learned registrar’s
view, I am of opinion that “qualified” is here used in the
wider sense of competence, or standard of ability, to perform
a duty which, it is conceded, has often been adequately per-
formed by the marshal. The sense in which I think the
11
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expression is here employed is well illustrated in Crabb’s Eng-
lish Synonyms, sub. ¢it. “Competent, Fitted, Qualified,” wherein
it is said: “Acquaintance with the business to be done and
expertness in the mode of performing it, constitutes the quali-
fication.”

On this ground alone I am, therefore, of opinion that the
appeal should be allowed, but it is desirable to note for further
consideration, when necessary, that I am not unmindful of a
further reason in favour of such a construction which might be
advanced, viz., that it appears to be a strange thing that any
municipal requirement could intervene between the Court and
its officer in disposing in any manner and by what agency it
saw fit to direct, of the property in its custody and control.
It would seem to be an anomaly that an officer of the Court
who by experience is qualified to dispose of its property
throughout its entire jurisdiction over this Province, should
nevertheless be restricted in the performance of that duty by a
local munieipality.

Appeal allowed.

REX v. FOO LOY.

Forfeiture—Criminal law—Order for forfeiture set aside—Money forfeited
returned—Order setting aside forfeiture quashed—Action by Crown
to recover moneys returned.

Upon the conviction of the defendant for keeping a common gaming-house,
certain moneys seized under a search warrant were ordered forfeited
to the Crown. On appeal, the order of forfeiture was set aside by
the County Court judge and the moneys directed to be returned to
the defendant. The order of the County Court judge was subsequently
quashed. In an action by the Crown:—

Held, that the Crown is entitled to recover the moneys so forfeited.

ACTION by the Crown to recover from the defendant $1,120
ordered forfeited to the Crown in certain proceedings had
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before the police magistrate at Prince George, wherein the
defendant was convicted of keeping a common gaming-house.
The facts are set out in the reasons for judgment. Tried by
GrEGORY, J. at Prince George on the 21st of June, 1921.

- Ogilvie, for plaintiff.
P. E. Wilson, for defendant.

27th July, 1921.

Grecory, J.: This is an action to recover from the defend-
ant a sum of money ordered forfeited to the Crown in certain
proceedings had before the police magistrate for the City of
Prince George, wherein the defendant was convicted of keeping
a common gaming-house. The moneys had been seized under a
search warrant and were present in Court at the time of the
conviction.

The order of forfeiture was, on appeal, set aside by the
County Court judge and the moneys directed to be returned to
the defendant. The moneys were accordingly returned but
the order of the County Court judge was subsequently quashed
and this action is for the recovery of those moneys so improperly
returned to the defendant.

Counsel for the defendant alleges that the proceedings before
the magistrate were irregular and the magistrate was without
jurisdiction and hence no action will lie. There is some evi-
dence to support his contention that the proceedings were
irregular, in respect to the issuing of a search warrant.
Counsel for the Crown contends that as the conviction has been
appealed from and still stands, the action will lie, the con-
viction cannot be set aside in this action. Neither counsel has
referred me to any authority in support of his contention, and
T accept that of the Crown as the most reasonable one.

There will be judgment for the plaintiff for the amount
claimed, viz., $1,120, with costs.

Judgment for plaintiff.
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IN RE ARMY AND NAVY VETERANS IN CANADA.
IN RE GOVERNMENT LIQUOR ACT.

Constitutional law — Intoxicating liquors — Government Liquor Act —
Validity—Prohibition proceedings—DProspective amendment to infor-
mation—DEffect of—B.N.A. Act (80 Viet.,, Cap. 3), Sec. 92, Nos. 13
and 16—B.C. Stats. 1921, Cap. 30.

An application for a writ of prohibition, sought upon defects claimed to
exist upon the face of the proceedings, should not be affected by the
prospect of any change being made by way of amendment, and where
such a defect appears, the issuance of a writ of prohibition is a matter
of right, and not merely discretionary.

The Government Liquor Act, 1921, appropriating solely to the Government
the liquor trade of the Province is intra vires, being legislation in
respect to a matter of a “merely local or private nature in the Prov-
ince” within No. 16 of section 92 of the British North America Act,
and supported by No. 13 of section 92, which gives the Province juris-
diction over “property and ecivil rights in the Province,” and not being
an interference with ‘“the regulation of trade and commerce” within
the meaning of the British North America Act as belonging to the
Dominion.

13

APPLICATION for a writ of prohibition to prevent the
police magistrate at Victoria from proceeding with the trial
of a charge that the applicant “not being a Government vendor
did unlawfully sell liquor contrary to the Government Liquor
Act,” the chief ground for the application being that the Aect
is ultra vires of the Province. The facts are set out in the
reasons for judgment. Heard by Macpoxarp, J., at Chambers
in Vancouver on the 29th of July, 1921.

Sur C. H. Tupper, K.C., for the application.

Mayers, contra.
Znd August, 1921.

Macvoxarp, J.: “The Army and Navy Veterans in Canada”
were, by Dominion statute (7 & 8 Geo. V., Cap. 70), incor-
porated as an association and became vested with certain rights,
including that of establishing branches at any place in Canada.
The Victoria unit of such association applies for a writ of
prohibition to prevent the police magistrate of Victoria from
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further proceeding with the trial of a charge that the applicant *4CPONAED:

“not being a Government vendor, did unlawfully sell liquor
known and described as beer, contrary to the Government
Liquor Act.” The particular section of such Act, which covers

the offence, is as follows:

“46. No person other than a Government vendor shall sell or deal in
any liquid known or described as beer or near-beer or by any name what-
ever commonly used to deseribe malt or brewed liquor.”

The ground taken in support of the application is, that the
Government Liquor Act (B.C. Stats. 1921, Cap. 30) is ultra
vires of the Province, and that the magistrate is thus without
jurisdiction.

Counsel, opposing the application, contends that, aside from
the question of the validity of the Aect, the writ should not be
granted, as a portion of the deseription of the offence, alleged

1921
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in the information, might be considered surplusage, and in any

event, if the Act were held to be invalid, the British Columbia
Prohibition Act, B.C. Stats. 1916, Cap. 49, would cease to
be repealed and, upon its revival, the applicant might, by proper
amendment, be brought within its provisions. Even if such
result ensued, I do not think this contention should prevail,
as the section, under which the information was laid, deals
with any kind of beer, irrespective of it containing any percent-
age of aleohol or being simply what is called “near-beer,” and
there was no similar section in such Prohibition Act. Further,
redress is sought upon defects claimed to now exist, upon the
face of the proceedings. If this be a good objection, then
the application should not be affected, by the prospect of any
change being made in the future. The proper procedure has
been pursued, where such a defect appears and the issuance of
a writ of prohibition would, in that event be as of right and
not simply discretionary. See Rex v. Jack (1915), 25 D.L.R.
700, referring at p. 702 to Farquharson v. Morgan (1894), 1
Q.B. 552, where Lord Halsbury felt bound to grant the writ,
although the applicant had no merits. Compare Rex v. Mec-
Auley (1918), 3 W.W.R. 178, where Mathers, C.J.K.B. granted
a writ of prohibition with respect to a charge under the criminal
code. He bore in mind the prospect of amendment and
reserved such right to the prosecution and further gave the

Judgment
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liberty of proceeding upon the information after it had been
properly amended and resworn or upon a new information
being laid properly stating the offence. ~An information should
not only contain every ingredient to properly describe an
offence, but it should be an offence supported by common law
or valid legislation.  If neither of these exist, a party charged
1s entitled to seek the assistance and interference of a superior
Court.

Then is the Act in question invalid? It was submitted that
its prohibitory provisions, so termed, were separable from the
balance of the legislation and, being clearly within the powers
of the Province, might be held valid and render the applicant
liable for an infraction. Can they be taken as a distinet
declaration of the legislative will? To determine this point,

. one should consider the Act in its entirety, coupled with the

Judgment

trend of liquor legislation in the Province. The British
Columbia Prohibition Act had been in force for a period, and
in 1920 the Legislature, by British Columbia Statutes, Cap.
93, authorized the taking of a referendum at which questions
were submitted, for an expression of opinion by the electorate.
Following the result of such referendum, the Act in question,
termed “An Act to provide for Government control and sale
of alcoholic liquors,” was passed. It was intended to imple-
ment the vote of the people and did not- purport to be pro-
hibitory legislation. The scope of the Act appears quite clear,
It is apparent the Legislature was making a new departure
in liquor legislation. It had abandoned the licence system in
1916 ‘and adopted prohibition. This, in turn, was to be ousted
and the Government authorized to control and carry on the
liquor business in the Province. A board was to be appointed
by the Government to accomplish this object, and, by ample
and exclusive powers of purchase and sale, effectually carry
out the intent of the Act. These may be called the prescribing
clauses of the Act, and indicated its general purpose. It would
not, however, be sufficient to simply control or regulate the sale,
but was deemed necessary to prevent other persons from engag-
ing in the business. So the Act, after providing for the
establishment and conduct of Government liquor stores, and
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the issuance of permits to persons desirous of purchasing liquor
from the Government, prohibited sales in the Province, except
from such Government stores. I think this was the sole
object, in enacting such prohibitory provisions, and that they
were intended to be, and are, only effective in conjunction with
the Act. In other words, they should not stand and constitute
valid legislation by themselves. If the Aect, as a whole, be
invalid, particular clauses which, “if separately enacted would
be wntra vires, must fall unless clearly to be taken as independ-
ent substantive enactments”: see Clement’s Canadian Consti-
tution, 8rd Ed., 491 and cases there cited.

Then, is the Act unconstitutional? It is stated, by counsel,
that there is no concrete case which bears upon this question.
In considering the matter, the validity of the impugned Act
should be presumed, and such a meaning, given to the statute,
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if possible, as will uphold its validity, “for a legislative body

must be held to continue to keep within its powers”: Clement,
supra, 492.  Compare Macleod v. Attorney-General for New
South Wales (1891), A.C. 455. Also, I should bear in mind
a portion of the judgment of Idington, J. in In re Alberta
" Raihway Aet (1913), 48 S.C.R. 9 at p. 24, as follows:

“Any legislative enactment under our Federal system, which partitions
the entire legislative authority, ought to be approached in the spirit of
assuming that the Legislature did not intend to exceed its powers; and if
an interpretation can reasonably be reached which would bring it within
the power assigned the Legislature in question, and given operative effect,
then that meaning ought to be given it. Of course, if the plain language

is such that to give it operative effect must necessarily involve doing that,

which is beyond the power assigned the Legislature then the Aet must be
declared null.”

The legislation purports to be purely local and does not in
terms, apply to any matter outside the Province or between the
Provinces. The applicant should, under such eircumstances, in
addition to overcoming the presumption, referred to, assume the
onus of shewing its invalidity. It is contended, that the Prov-
ince has no right to embark in the liquor business and create a
monopoly for itself by restrictive and prohibitory provisions of
the nature there outlined. Further, that it cannot, by such
business, attempt to enhance its revenues, through prospective
profits. It is submitted, that the liquor traffic is not of itself

Judgment
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MACDONALD, illegal, except as it may be regulated or prohibited by statute,
——  so if this legislation were held valid the Province might engage
1921 in any business. Tt could buy and utilize property for that

Aug. 2. purpose. It might, aside from any contention that might be
Ix e made, as to not being liable for customs or excise duties,
ARMY AND pyursue wholesale and retail business to such an extent as to

VEE‘]?IZ:NS seriously impair the revenues of the Dominion. It might

IN CANADA gyecessfully contend that, not only the property used in any
such business, but the revenues derived therefrom, were free
from taxation on the ground that, by section 125 of the B.N.A.
Aect, “no lands or property belonging to Canada or any Prov-
ince shall be liable to taxation.” This is a situation, however,
with which, it is submitted, I should not be concerned, as the
question to be determined is, whether the Province has exceeded
its powers, in the passage of such an Act, irrespective of any
.result from a Dominion standpoint or otherwise. See Bank
of Toronto v. Lambe (1887), 12 App. Cas. 575:

“If . . . . on the due construction of the Act a legislative power falls
within sect. 92, it would be quite wrong . . . . to deny its existence
because by some possibility it might be abused, or may limit the range
which otherwise would be open to the Dominion Parliament.”

The extensive power exercisable by a Province, under The
B.N.A. Act, is referred to by Boyd, C. in Re McDowell and
the Town of Palmerston (1892), 22 Ont. 563 at p. 564, as
sufficient to deprive a party of his property even without com-

Judgment pensation. In that case, a portion of the judgment of Day, J.
in Bv parte Ira Gould (1854), 2 R.J.R.Q. 378, was quoted
with approval. In such case, decided before Confederation,
reference was made to the powers of the Provincial Parliament,
within statutory limits, being as extensive as those of the
Imperial Parliament, ‘“‘even if they were to interfere with the
Magna Charta.” Then again, in Liquidators of the Maritime
Bank of Canada v. Receiver-General of New Brunswick (1892),
A.C. 437 at p. 442, the B.N.A. Act was considered and the
authority of the local Legislature, within the limits of section
92 of the Act, defined as follows:

“In so far as regards those matters which, by seet. 92, are specially
reserved for Provincial legislation, the legislation of each Provinece con-
tinues to be free from the control of the Dominion, and as supreme as it
was before the passing of the Act. In Hodge v. The Queen [(1883)], 9
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App. Cas. 117, Lord Fitzgerald, delivering the opinion of this Board, said: MACDONALD,

‘When the British North America Act enacted that there should be a
Legislature for Ontario, and that its Legislative Assembly should have
exclusive authority to make laws for the Province and for Provincial pur-
poses in relation to the matters enumerated in sect. 92, it conferred powers
not in any sense to be exercised by delegation from or as agents of the
Imperial Parliament, but authority as plenary and as ample within the
limits prescribed by sect. 92 as the Imperial Parliament in the plenitude
of its power possessed and could bestow. Within these limits of subject
and area, the local Legislature is supreme, and has the same authority as
the Imperial Parliament, or the Parliament of the Dominion’ The Act
places the constitutions of all Provinces within the Dominion on the same
level.”

Is the power, then, to pass this impugned Aect, contained
within section 92 of the B.N.A. Act? If such power is not
derived from the exclusive right, “to make laws in relation to
the matters coming within the class of subjects” enumerated
in the section, a local Legislature cannot obtain aid to support
its legislation outside its provisions. . The residuum of legis-
lative power, under the scheme of Confederation, has been
repeatedly declared by the Privy Council to be vested in the
Dominion. See Lambe’s case, supra, where this point is

referred to as follows:

“They adhere to the view which has always been taken by this Com-
mittee, that the Federation Act exhausts the whole range of legislative
power, and that whatever is not thereby given to the Provincial Legis-
latures rests with the Parliament [of Canadal.”

Section 92 enumerates 16 different classes of subjects, con-
cerning which, the Province may legislate. None of these
specifically, nor inferentially, indicate that a Province would be
entitled to pass laws for the purpose of itself establishing a
retail trade in any commodity. The nearest approach to such
an authority, might be permissible, or necessary, in a measure,
under No. 5, allotting to the Province ‘“‘the management and
sale of the public lands belonging to the Province and of the
timber and wood thereon.” Counsel, for the applicant, con-
tends that this express power of management and sale, as to
Provineial lands and timber, strengthens the submission, that
a like power should not be held to exist under any other portion
of section 92 so as to include the subject covered by the Act
in question. Further, that a decision to that effect, in favour
of the Provinee, would conflict with the provisions of No. 2 of
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Canada exclusive legislative authority, as to the regulation of
trade and commerce. It is, on the contrary, argued, that there
has been no invasion of the legislative field, that may be, or
has been, in any way occupied by the Dominion under any
part of section 91, and that authority is given to the Province
to thus legislate under Nos. 10, 13 and 16 of section 92.

Number 10 deals with “local works and undertakings.”
There are exceptions to this “subject” which should aid in its
construction and throw light upon the power, intended to be
conferred upon the Province. This number would not ordi-
narily be considered, as applicable to the carrying on of the
liquor business. The works intended to be dealt with would
seem to indicate that they were to be of a physical or tangible
nature, as the exceptions refer to extra-provincial means of
transportation or communication and works which “before or
after their execution” might be declared to be, for the general
advantage of Canada. The case of Smith v. City of London
(1909), 20 O.L.R. 133 at p. 153, is cited, as an authority,
that a Province may, under No. 10, support the passage of an
Act, authorizing contracts by a municipality for transmission
of electricity, as being a local work or undertaking. I think,
on this branch, it only supports a contention, that the Pro-
vincial Legislature has power to establish “electrical works,”
under No. 10 of section 92, and to delegate such power to a
competent municipal body. See Boyd, C. at p. 154: “The
installation of an electric plant in the City of London would
be per se a local work or undertaking.”

The case, however, is of importance and gives strength to
the validity of the Act under Nos. 13 and 16 of section 92.

Number 13 deals with the subject of “property and civil
rights in the Provinee,” and it may be considered, in con-
junction with No. 16, the last enumerated class of subjects,
in section 92, viz., “‘generally of matters of a merely local or
private nature in the Province.” In this connection, Lord
Watson, in Attorney-General for Ontario v. The Attorney-
General for the Dominion (1896), A.C. 348, while not referring
to No. 10, expressed a decided opinion that Provincial legis-
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lation for the suppression of the liquor traffic could not be
supported under either Nos. 8 or 9 of section 92, and
that the only enactments of that section which appeared to
have any relation to such legislation, were to be found in Nos.
13 and 16. He did not deem it necessary, for the purposes of
the appeal, to determine whether such legislation was author-
ized by the one or the other of these heads. In Attorney-
General of Manitoba v. Manitoba Licenceholders’ Association
(1902), A.C. 78 at p. 78, Lord Macnaghten, in referring to the

judgment in the case just mentioned, says:

“Although this particular question was thus left apparently undecided,
a careful perusal of the judgment leads to the conclusion that, in the
opinion of the Board, the case fell under No. 16 rather than under No, 13.
And that seems to their Lordships to be the better opinion.”

With reference to the Liquor Act here in question, both
numbers might, with advantage, be utilized to support the
legislation.

As T have mentioned, the power of the local Legislature, as
to property, is ample, even to the extent of confiscation. The
~ words of No. 13 are used in their largest sense. See Citizens
Insurance Company of Canada v. Parsons (1881), 7 App. Cas.
96. Does No. 13, coupled with No. 16, enable a lecal Legis-
lature, not only to deprive other persons of the right to engage
in a particular trade, but to appropriate such trade exclusively
to the Government of the Province? Tt was stated, by counsel,
that the British Columbia Prohibition Act, containing provi-
sions for Government sales, under certain conditions, had been
attacked unsuccessfully in the Court on this ground. Assum-
ing that the clauses in such Act, as to sale, were considered, and
that it was decided that they did not affect the validity of the
Act, 1 think there is a marked difference between the pro-
visions, under reasonable conditions in the Prohibition Aect,
and those prescribed by the Act in question. In the latter
Act, generally speaking, the only restrictions on the sale, and
use of intoxicating liquor is, the purchase of a permit, while
the Prohibition Act purported to prevent the purchase of liquor
save under exceptional circumstances. In one case the pro-
visions, as to sale, were the main feature to carry out the object
of the Act, while, in the other, they were only ancillary or
incidental to the prohibitory legislation.
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In pressing the argument, that the Aet was an interference
with trade and commerce, other situations were outlined, in
addition to those to which I have referred, but Boyd, C.
in Smath v. City of London, supra, at p. 153, indicates what
should be considered, in determining the constitutionality of
Canadian legislation as follows:

“In considering all legislation in Canada and the Provinces touching its
constitutional aspect, the question is not of policy or expediency or reason-
ableness, but simply of competence, i.e., whether the particular statute can
be brought into or under the class of subjects assigned by the Imperial
Act of Confederation to the enacting assembly, whether it be Legislature
or Parliament.”

In the Manitoba liquor case, supra, the effect that the Pro-
hibition Act, passed in that Province, might have upon trade,
as well as its interference with the revenue of the Dominion,
were considered by the Privy Counecil, as substantially the
ground, upon which the Manitoba Court had declared the Act
unconstitutional. In discharging the judgment of that Court,
Lord Macnaghten, at p. 79, refers to the previous judgment in
Attorney-General for Ontario v. The Attorney-General for the
Domanion, supra, deciding that a Provincial Legislature has
jurisdiction to restrict the sale, in the Province, of intoxicating
liquors, so long as the legislation did not conflict with any legis-
lative provision, within the competence of the Parliament of
Canada in force in the Province, and then reaffirms the opinion
of the Privy Couneil that
“matters which are ‘substantially of local or of private interest’ in a Prov-
ince—matters which are of a local or private nature ‘from a Provineial
point of view,” to use expressions to be found in the judgment—are not
exciuded from the category of ‘matfers of a merely local or private nature,
because legislation dealing with them, however carefully it may be framed,
may or must have an effect outside the limits of the Province, and may or
must interfere with the sources of Dominion revenue and the industrial
pursuits of persons licensed under Dominion statutes to carry on particu-
lar trades.”

So that, even if prohibition had the effect indicated, it was
not considered as a violation of the jurisdiction given to the
Dominion to regulate trade and commerce. It is contended,
that in principle it makes no difference if, instead of prohibit-
ing the sale of liquor, the Province approves of and undertakes
the sale of it, as being a matter of a merely local nature.
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Similar objection was made to Provincial legislation in the
case of Smith v. City of London, supra. There the validity
of certain statutes was attacked. Boyd, C. at p. 153, after
referring to the duty of the Court, to adjudicate, and deter-
mine, upon the validity of such statutes, states that the solid
residuum of objection was left, at the close of the argument,

within a narrow compass, as follows:

“It may be thus put: Electric current is a commodity, and as such the
subject of ‘trade and commerce’; this is an attempt to engage in muni-
cipal trade; and the law, rightly construed, does not permit a municipal
body to interfere with the rights of individuals as to private lighting.
Something also was suggested as to the undertaking savouring of monopoly
and claiming exclusive rights, unfavourable to free trade and self-govern-
ment. It was urged also that the electors, even by unanimous vote, could
not warrant such legislation. It is admitted (perhaps reluctantly) that,
so far as regards supplying light to public buildings and streets and the
like, the legislation was permissible. No doubt, the statute contemplates
that light, heat, and power may be supplied (at a proper charge) to
individual inhabitants and families. And the evidence is that the defend-
ant corporation intends to go into this line of business.”

He held, that the supply of light was a proper function of
municipal administration and that the City of London might
undertake exclusive powers of trading in such commodity.
Reference is also made, at p. 157, to the comment of Lord
Herschell on the case of Citizens Insurance Co. v. Parsons,
supra, viz., that it

[

allowed to the Provincial Legislature a very considerable power of deal-
ing with trade within its own limits—within its own borders.” . . . . You
may give a very broad construction to ‘trade and commerce,; and yet it
may be that it would still leave open a very large power in dealing in
such a way as to incidentally affect trade without its being a part of the
regulations made within such meaning.”

The case of Hull Electric Company v. Ottawa Electric Com-
pany (1902), A.C. 237 was also referréd to in Smith v. City
of London, supra, at p. 151. There the validity of legislation
was attacked on the ground that an electrie-light contract could
not be properly legalized by a statute of the Provinee of Quebee,
“as electric light was a commercial commodity and as such fell
within exelusive competence of the Dominion Parliament to
regulate trade and that a monopoly had been created beyond
the municipal power.”

The attack, upon the by-law and statute, was abandoned
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before the Privy Council and Lord Macnaghten, in his judg-

ment, in referring to such abandonment, said, at p. 247:
“It is obviously untenable. The scheme in favour of which the by-law
. was passed was a purely local undertaking. As such it came
Wltlnn the exclusive jurisdiction of the Provincial Legislature, and not
the less so, because in such cases it is usual and probably essential for the
success of the undertaking to exclude for a limited time the competition
of rival traders.”

I have, in the manner indicated, considered the impugned
legislation and, in view of the decisions which I have shortly
outlined, concluded that the passage of the Act in question
was within the power of the local Legislature and is valid. I
think such legislation was of the local or private nature intended
by section 92 of the B.N.A. Act to be within the jurisdiction
of the Province.

The application for a writ of prohibition is, therefore, dis-
missed.

Application dismissed.

SMITH AND SMITH v. MASON.

Negligence—Entrance to basement from street—Trap—Liability for injury
from fall down stairs—Contributory negligence.

The ground fioor of a building owned by the defendant was occupied by a
tenant as a laundry. In the centre front, flush with the street was
a plate glass show-case on the right side of which was a passage
leading to the laundry premises and on the left side about three feet
from the street line was a stairway, without guard or side-rail, leading
to the basement. At about 9.30 in the evening when there were no
lights in the building (there being an arc light about 54 feet away)
the plaintiff, who had never seen the premises before, and wanted
to get a parcel in the laundry, in attempting to enter went to the
left of the show-case instead of the right, fell down the stairs and was
injured. The jury found the defendant guilty of negligence and
assessed damages, but the trial judge dismissed the action holding
there was contributory negligence on the part of the plaintiff.

Held, on appeal, per Macpoxarp, C.J.A. and GALLIHER, J.A.,, that the
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stairway was not a public nuisance, that the defendant did not owe
any duty to the plaintiff in respect of the stairway and the appeal
should be dismissed.

Per MARTIN and McPairries, JJ.A.: That the plaintiff was an invitee
who went on the premises to do business with a tenant, and notwith-
standing the plaintiff’s error in selecting the wrong passage the jury
might reasonably find (as they did find) that the unlighted stairway
formed a trap and the appeal should be allowed.

The Court being equally divided the appeal was dimissed.

APPEAL from the decision of Morrisox, J., of the 17th of
December, 1920, in an action for damages owing to the negli-
gence of the defendant in not providing proper protection to
a stairway going to the basement of a building at 107 Broad-
way East near the corner of Main Street, Vancouver. The
defendant owned the building in question, the ground floor
being rented to one Munro as a laundry. There was a show-
case in front and on the right of the show-case was an entrance
to the store (laundry premises) and to the left of the show-
case was a stairway to the basement, there being no protection
in front or a hand-rail going down stairs (about 14 feet down).
The plaintiff Mrs. Smith, not knowing precisely where the
laundry was, left her house about 9.30 p.m. to get goods she
had sent to be cleaned. She was given a description of the
building in which the laundry was situate. There was an arc
light about 54 feet away and there was slight rain on the night
in question. On arriving in front of the building she concluded
that was the building in which the laundry was situate but
instead of going to the right of the show-case she went to the
left and fell down the stairs, sustaining injury. The jury
found negligence and gave a verdict for $1,500. On applica-
tion of the defendant the learned trial judge dismissed the
action on the ground that there was contributory negligence on
the part of the plaintiff. The plaintiffs appealed.

The appeal was argued at Vancouver on the 9th and 10th of
March, 1921, before Macpoxarp, C.J.A., Marriy, GALLIHER
and McPuivires, JJ.A.

J. E. Bird, for appellant: There was no guard in front and
no side rail down the steps. The learned judge in stating there
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was contributory negligence was discharging the functions of
the jury and this on the evidence he should not have done: see
Daynes v. British Columbia Electric Rway. Co. (1914), 49
S.C.R. 518 at p. 523; Baldock v. Westminster City Council
(1918), 35 T.L.R. 188.

Symes, for respondent: At the time this building was not
open for business and the plaintiff was in the position of a tres-
passer. The entrance to the stairway has nothing to do with
the leased premises. She is not an invitee by the defendant:
see Pollock on Torts, 10th Ed., p. 10; Mason and Wife v.
Langford (1888), 4 T.L.R. 407; Entick v. Carrington (1765),
19 How. St. Tri. 1030 at p. 1066. As to whether in going
off the street one does so at his peril see Hardcastle v. South
Yorkshire Railway Company (1859), 28 L.J., Ex. 139; Binks
v. South Yorkshire Railway and Riwver Dun Company (1862),
32 LJ., Q.B. 26; McKinlay v. Mutual Life Assurance Co. of
Canada (1918), 26 B.C. 5; Beven on Negligence, 3rd Ed.,
364; Rich v. Basterfield (1847), 16 L.J., C.P. 273. She is
a trespasser and there is no liability: see Barnes v. Ward
(1850), 9 C.B. 392.

Bird, in reply: By the appearance of the building one would
think there are two entrances. This staircase is a trap. As
to the functions of judge and jury see Pearson v. Cox (1877),
2 C.P.D. 369 at p. 371.

Cur. adv. vult.
7th June, 1921.

Macponarp, C.J.A.: The plaintiffs, husband and wife, sue
for injuries to the wife resulting from her falling down a base-
ment stairway.

The plaintiffs can succeed, if at all, upon the ground of duty
owned by defendant to the plaintiff in respect of the stairway.

The alleged trap consisted of the basement stairway afore-
said, set back three feet from the street line, with a narrow
passage from the street line to it. The building is on one of
the principal thoroughfares of the City of Vancouver. At the
opposite side of the building from the said passage and stairway
is another passageway leading to the door of entrance to the
first floor. DBetween the said passageway 1s a plate-glass front
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coming out flush with the street line. The building is a narrow
one and the said first floor was, at the time of the injuries com-
plained of, in the occupation of one Mrs. Munro as tenant of
the defendant. The stairway, however, and the passageway
aforesaid leading thereto, was not included in the lease. ~Mrs.
Munro carried on a laundry business in the premises and the
plaintiff, Mrs. Smith, went to the laundry at night after the
same had been closed, and mistaking the passageway to the
basement for the entrance passageway, fell down the stairs.
She says she had never been to the premises before and did not
know which of the two passageways gave entry to the laundry.

It was argued that the maintenance of said stairway so close
to the street was a public nuisance and that as the plaintiffs
had suffered special damage therefrom they were entitled to
redress in this action.

In Hardcastle v. South Yorkshire Railway C’ompcmy (1859),
28 L.J., Ex. 139, Martin, B. delivering the judgment of the
Court said (p. 141):

“When an excavation is made adjoining to a public way so that a
person walking on it might by making a false step, or being affected
with sudden giddiness, or, in the case of a horse or carriage, who might
by the sudden starting of the horse be thrown into the excavation, it is
reasonable that the person making such excavation should be liable for
the consequences. But when the excavation is made at some distance
from the way, and the person falling into it would be a trespasser upon
the defendant’s land before he reached it, the case seems to me to be
different.”

This case was followed in Binks v. South Yorkshire Bailway
and River Dun Company (1862), 32 L.J., Q.B. 26. These
cases must be accepted as containing the correct statement of
law relating to the matter with which they deal. It is there-
fore only a question of applying the law as so settled to the
facts of the ease at bar. An excavation made within three feet
of a country road or pathway might well be a menace to those
passing along it; a false step in the dark or sudden giddiness
or the bolting of a horse might precipitate the passenger into
the excavation, but such an accident could not in reason be
apprehended on a city street in the circumstances in evidence
here, where the passenger must deliberately turn from the side-
walk and proceed along a narrow passage, true only three feet,
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before coming upon the stairway. In my opinion it was not
a public nuisance and upon that ground at all events, the
plaintiffs are barred from success.

On the other branch of the appeal, viz., breach by the defend-
ant of a duty owed by him to the plaintiff, the principle is thus
stated in Halsbury’s Laws of England, Vol. 21, pp. 515-6:

“When the danger from such property does not affect the publie, the
liability of the owner or occupier of the property for damage arising
depends upon the relationship between him and the person damnified, and
the duty existing between them.”

Assuming that Mrs. Smith was an invitee of Mrs. Munro,
the defendant’s tenant, I think it cannot be said that she bore
the same relationship towards the defendant. The lease to
Mrs. Munro did not include the stairway; no invitee of hers
had a right to go to the stairway, nor could such a one reach
the stairway from Mrs. Munro’s property but only from the
public street. If there was any breach of duty on the part
of anybody towards Mrs. Smith, it arose out of the fact that
she was the invitee of Mrs. Munro. Her invitation was not
to go to the stairway but to go to the laundry, which was in
no way connected with the stairway, and if she made a mis-
take and went to the wrong place the liability by the defendant
must be founded upon some other circumstance than that she
was the invitee of Mrs. Munro. The defendant had no right
to act as invitor to Mrs. Munro’s premises and it is quite cer-
tain that he was not the invitor of Mrs. Smith to his own
distinet premises, namely, the stairway.

This case is clearly distinguishable from those where the
landlord leased offices or apartments to different persons with
right to the tenants to use the common hallway which the land-
lord controlled and was bound to keep in a safe condition. The
decision in such cases would be applicable if the laundry had
been situated in the basement of the building and the stairway
was the means of ingress and egress thereto. I have been
unable to discover any case in which the Courts have gone so
far as we are asked to go in this case and as I do not think
that the principles laid down in such cases as Indermaur v.
Dames (1866), L.R. 1 C.P. 274, can be applied to the facts
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of this case, I am driven to the conclusion that the appeal
must fail.

Martin, J.A.: Though the jury acquitted the plaintiff of
contributory negligence and it is not, and was not, suggested
by the appellant that evidence was lacking to justify that find-
ing, yet the learned judge set aside the verdict on that ground,
but as his action is not sought to be supported before us, we
may respectfully pass on to consider the submission that is
urged against the verdiet, viz., that the plaintiff was a tres-
passer and hence there was no duty on the defendant’s part
towards her. I find myself unable to accept this submission,
because to me, at least, it is clear that she should be regarded
as an invitee, who went upon the landlord’s premises to do
business with one of his tenants who occupied the whole ground
floor store front and advertised it as a “Fancy Hand Laundry”
as per showecard in the window, shewn in Exhibit 1. The fact
that she came too late on that Saturday evening, at 9.30 she
says, and which hour the jury must be presumed to have
accepted as correct), to find the laundry open when she went
there for the first time to get her washing which her children
had taken there, does not detract from her status as an invitee,
there being nothing before us to shew that she knew or ought
to have known that the store was closed at that hour (though,
parenthetically, I do not see, in any event why she should not
make an attempt to get her washing, if she could, by ringing
or knocking on the office door at any reasonable time), but on
the contrary, she thought it was open from lights she saw
within, and in her attempt to enter the store by the door at
the end, as she thought, of a short passage on her left, she fell
down a flight of steps; what she took for the doorway being
the opening to the stair well (the first step of which was only
3714 inches from the street line), which she alleges was dark
and unlighted so as to create a trap by inducing those who
- wished to enter the store to believe that the approach to its
door was by the left passageway instead of by the right. This
is not, be it noted, the case of a customer getting into a store
after it is closed, but of approaching the entrance to a store.
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Now it is beyond all question that a person who comes upon
premises upon lawful business is entitled to a safe approach
thereto, or as it is put, to safe ingress and egress, in support
of which I cite only the appropriate cases (not cited to us)
of Corby v. Hill (1858), 4 C.B. (n.8.) 556 at p. 567; Inder-
maur v. Dames (1866), L.R. 1 C.P. 274, 35 L.J., C.P. 184;
affirmed (1867), L.R. 2 C.P. 311; 36 L.J., C.P. 181; Smith
v. London and Saint Katharine Docks Co. (1868), L.R. 3 C.P.
326 at p. 333; 37 L.J. CTP. 217; and Butts v. Goddard
(1888), 4 T.L.R. 193, which last case is much in point because
the plaintiff there sought to enter by a wrong door which she
pushed open and fell down a flight of steps, and Mr. J ustlce
Manisty instructed the special jury thus:

“The defendants ought to have their premises in such a state that
people coming to transact business with them had a right to suppose
those premises to be in a reasonably safe condition. The difficulty in
the case was that the door here was not the usual door. No doubt the
plaintiff was under the impression that she was entering in at the proper
door. The jury would have to deal with the fact whether she was
reasonably right in that impression. If they thought that the defendants
had these premises, and had them so that a person might reasonably
suppose he should go in there, then an invitation was held out to go
there, and the defendants were bound to have that access reasonably safe.”

That same instruction was, in effect, given the jury in this
case and they found, in effect, after having had the special
advantage of a view of the premises in a case of this kind (as
to which see my observations in Yukon Gold Co. v. Boyle Con-
cesstoms (1916), 23 B.C. 103; 10 W.W.R. 585 at p. 588; 34
W.L.R. 436), “that the defendant had . . . . set a trap for
plaintiff,” as Willes, J. puts it in Corby’s case, supra, and I
am quite unprepared to say they could not reasonably so find,
because I regard the case as being one where the plaintiff had,
at her worst, the choice of two apparently safe entrances to the
laundry office and as the result of her non-negligent selection of
the wrong one she fell into a dangerous trap. 1f the first step
of the stairs had been only 714 inches from the street line
instead of 3714, could it have been even open to argument that
it was not a trap ¥ And so it comes to a question of degree, and
for a jury according to the circumstances. In Dobson v.
Horsley (1914), 84 L.J., K.B. 399; (1915), 1 K.B. 634,
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the point is well and suceinetly put by Lord Justice Phillimore
at p. 642:

“The tenant and his licensees have a right to say to the landlord, ‘You
have invited us to use this, and therefore, if it is not that which it seems,
the tenant or his licensee who suffers damage has a cause of action against
the lessor. If it is what it seems, even though the consequence is so
dangerous as crossing a river on a girder, nevertheless a licensee has no
right of action against the landlord.”

Here the jury have found that the access was not what it
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another apparent one.
The appeal, therefore, should be allowed.

Garriuer, J.