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LIMITED v. WHALEN PULP & PAPER
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APPEAL
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Jan . 10.
Marine insurance—Floating policy—"Goods upon ships approved"—

Material concealment—Liability .

	

STANDARD
MARIN E

The defendant held a floating policy of marine insurance in the plaintiff INSURANC E

Company to cover wood pulp to be transported from Mill Creek CO
.vTO.

near the City of Vancouver "in the ship or vessel called the steamers WHALE N

including risk per `North Bend' Barge and 2 scows ." A barge called PULP &

the "Baramba" was chartered by the defendant from the Kingsley PAPER
MILLS LTD .

Navigation Company, Vancouver, and towed to Mill Creek . In the
course of being loaded with paper pulp she sank at the defendant ' s

wharf. The plaintiff Company paid the claim for insurance and com-
menced proceedings against the Kingsley Navigation Company, having
been subrogated to the defendant's rights for damages . While that
action was proceeding they claimed to have discovered that the defend -

ant knew of the unseaworthiness of the "Baramba" prior to the

loading and that they did not disclose this fact to the plaintiff,

which resulted in the plaintiff discontinuing the action agains t
the Kingsley Navigation Company and commencing this action to
recover the insurance money paid on the policy . It was held by
the trial judge that the "Baramba" was in fact unseaworthy althoug h
the defendant did not consider her so, but they did know that sh e
had been refused insurance which fact should have been disclosed to
the plaintiff Company and the plaintiff Company was entitled to

judgment.

1



2

	

BRITISH COLUMBIA REPORTS .

	

[Von .

COURT OF Held, on appeal, reversing the decision of MURPHY, J. (MCPHILLIPS, J .A .
APPEAL

	

dissenting), that although the defendant knew the "Baramba" was

refused insurance, by reason of the assurances of the owners as t o

	

1922

	

repairs, it undertook to return the barge in good condition, and i n

Jan. 10 .

	

the absence of evidence of knowledge of unseaworthiness the Insur-

ance Company cannot resist payment .
STANDARD Per MACDONALD, C .J .A. : This was a floating policy and the Company
MARINE

	

was bound on a contract entered into before the facts came int o
INSURANCE

Co . LTD .

	

existence which the plaintiff contends ought to have been disclosed .

	

v .

	

The rule as to the obligation on an insured to disclose all material
WHALEN

	

facts does not apply at all events in all its strictness to the non -
PoLP &

	

disclosure of matters arising after execution of the floating policy .
PAPER

MILLS LTD . Per MARTIN, J .A . : The barge cannot, having regard to the nature of her

employment, be held to have been unseaworthy . The term "sea-

worthy" is a variable one and means the present state of the ship' s

equipment adequate to her present risk, and the standard varies wit h

the voyage and the class of ship . The onus of proving unseaworthi-

ness is on the insurer.

APPEAL by defendant from the decision of MuRPI, J., o f

the 6th of June, 1921, in an action for the return of money s
paid under a certain open policy of insurance in ignorance of
certain material facts that it was the duty of the defendant t o
disclose to the plaintiff, and for damages . In January, 1916,

the plaintiff issued to the British Columbia Sulphite Fibr e
Company Limited a certain open policy agreeing to insur e
cargoes of wood pulp carried by certain steamers approved on
voyage between certain ports . The name of the assured wa s
by agreement changed to the defendant Company in June, 1917 .
The defendant Company carried wood pulp on various barges

from Mill Creek to Vancouver and Seattle where it was trans-
ferred to other ships and carried to China and Japan. In
February, 1919, the defendant hired the barge "Baramba"
from the Kingsley Navigation Company Limited. It was
towed to Mill Creek and on the 28th of February they pro-
ceeded to load the barge with paper pulp in the course of
which the scow sank, the pulp being damaged and partly lost .
The plaintiff paid $12,715 .20 in accordance with the policy .
The plaintiff claims the defendant failed to disclose certai n
material facts, i .e ., that the barge was unseaworthy, that insur -
ance could not be obtained for the barge, that the Kingsley
Navigation Company had told the defendant of the condition
of the "Baramba" which facts should have been disclosed .

Statement
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Judgment was given for the return of the insurance moneys
paid by the defendant.

The appeal was argued at Vancouver on the 11th and 14th
of November, 1921, before MACDONALD, C .J .A., MARTIN, Mc-
PIIILLIPS and EBERTS, JJ.A .

Mayers (Douglas ; with him) for appellant : The question
is as to the duty of an assured to disclose certain facts . The
contract is a floating insurance of all goods carried by th e

defendant Company. The "Baramba" was a barge and sank

in the course of loading. On the question of misrepresentation

being sufficient to avoid a policy see lonides v. Pacific Insur-

ance Co. (1871), L.R. 6 Q.B. 674 ; and on appeal (1872) ,

L.R. 7 Q.B. 517 ; Harman v. Kingston (1811), 3 Camp. 150 ;

Robinson v. Touray, ib . 158 ; Davies v. National Fire and
Marine Insurance Company of New Zealand (1891), A.C .

485 at p. 491. As to declarations of goods within the policy

see Dunlop Brothers & Co. v. Townend °(1919), 2 K.B. 127
at p. 134. On the question of non-disclosure see Cory v .
Patton (1872), L .R . 7 Q.B. 304 ; Lishman v . Northern Mari-
time Insurance Co . (1875), L.R. 10 C.P. 179 at pp. 180-1 ;
Lane v . Nixon (1866), L.R. 1 C.P. 412 ; Readhead v. Mid-

land Railway Co . (1867), L .R. 2 Q.B. 412 at pp. 418 and
427 ; Tully v . Howling (1877), 2 Q.B.D. 182 at p. 188 ;
Thompson v . Hopper (1858), El. Bl. & El . 1038 at p . 1049 .

Davis, K.C., for respondent : The defendant did not tell the
plaintiff that no insurance could be obtained on the barge no r
did it disclose its condition. It knew it was unseaworthy.

There was non-disclosure of a material fact that invalidates
the policy. On the authorities innocent non-disclosure is suffi-
cient to invalidate the policy. Any information material to
the risk must be disclosed : see Arnould on Marine Insurance ,
10th Ed., 795, par . 706 ; Lynch v . Hamilton (1810), 3 Taunt .

37 ; 12 R.R. 591. As to the effect of unseaworthiness see
Cantiere Meccanico Brindisino v. Janson (1912), 12 Asp . M.C.
246 ; 28 T.L.R. 566. As to the word "approved" see Smith
v . Mercer (1867), L .R. 3 Ex. 51 at p. 54. This barge was
within the terms of the policy : see Greenock Steamship Com-
pany v. Marine Insurance Company (1903), 1 K.B. 367 ;

COURT OF
APPEA L

1922

Jan. 10 .

STANDARD
MARINE

INSURANC E
CO . LTD .

V .
WHALEN
PULP
PAPE R

MILLS LTD .

Argument
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Ajum Goolam Hossen & Co . v . Union Marine Insurance Com-
pany (1901), A .C. 362 at pp. 365-7 .

	

Jan . 10 .

	

Cur. adv. vull .

10th January, 1922 .

MACDONALD, C .J.A . : The plaintiffs issued to the defendants
a floating policy of marine insurance to cover wood pulp to be
transported from Mill Creek, near Vancouver, "in the ship o r

vessel called the steamers approved, including risk of Nort h
Bend barge and 2 scows."

The defendant chartered a barge or scow called the "Bar-
amba" from the Kingsley Navigation Company of Vancouver ,
and sent her to Mill Creek to be loaded, and while in the cours e
of being loaded she sank at defendant 's wharf. The claim
for insurance was paid and after proceedings had been com-

menced against the Kingsley Navigation Company by th e
plaintiff, who had been subrogated, to defendant 's rights, fo r

damages, the plaintiff alleges that it discovered that the defend-
ant was aware of the unseaworthiness of the "Baramba" prio r
to loading and had not communicated this fact to the plaintiff .
It therefore discontinued that action and sued the defendant
to recover the insurance money paid to them .

Mr . Davis in his argument at the trial submitted his cas e
MACDONALD, in these words :

C.J .A . "We were asked to insure the cargoes and we undertook to admit sea-

worthiness of any vessel that was used ; therefore, if the vessel was unsea-

worthy and defendant did not know about it, we were liable . And although

we knew when we paid that she was unseaworthy, we did not know tha t

the defendant had been aware of that and he had not told us and tha t

is our whole cause of action . "

Mr . ?Mayers argued that there was no such duty ; that the
policy being a floating one no subsequent non-disclosure coul d
invalidate it . Had it been a ship contract and not a ship or

ships contract, he admits his clients would have been liable .
"The contract of an underwriter who subscribes a policy on goods by

ship or ships to be declared is, that he will insure any goods of the

description specified which may be shipped on any vessel answering th e

description, if any there be, in the policy, on the voyages specified in the

policy, to which the assured elects to apply the policy. The object of the

declaration is to earmark and identify the particular adventure to whic h

the assured elects to apply the policy . The assent of the assurer is not

4

COURT O F
APPEAL

192 2

STANDARD
MARIN E

INSURANCE
CO . LTD .

V.
WHALE.N
PULP &
PAPER

MILLS LTD .
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required to this, for he has no option to reject any vessel which the assured COURT OF
may select " :

	

APPEA L

Lord Blackburn in Ionides v. Pacific Insurance Co. (1871),

	

192 2
L.R. 6 Q.B. 674 at p . 682 .

	

Jan . 10 .
Now, what defendant did know was that the "Baramba "

was refused insurance . It had been told that she had been MARI NE
ARLN E

overhauled and was in good condition. It therefore under- INSURANCE
Co . LTD .

took to insure her itself by agreeing to return her to her owners

	

v.
in good condition. The letters of Brennan, the defendant's «HALEN

1LUP &
manager at Mill Creek, were written after the event and are PAPER

based on statements of the captain of the tug which brought
MILL, LTD .

the Baramba" to Mill Creek, made after the event . That
they were not accepted as admissions, that the defendant kne w
of the unseaworthiness of the "Baramba" before the loss, i s
apparent from the judge's finding. He found, and he bases
his judgment on that finding, that the defendant knew that
insurance could not be got on the "Baramba." He finds her
to have been unseaworthy but that the defendant did not con-
sider her so . It appears from the argument at the trial, which
is contained in the appeal book, that counsel did not call to

MACDONALD ,

the attention of the learned judge the fact that this was a

	

C .J .A.

floating policy, and that while the absence of full disclosure
of all material facts before the contract was executed would
vitiate it, that that rule does not at all events in all its strict-
ness apply to non-disclosure of matters arising after execution
of the policy. Here the contract had already been made befor e
the facts came into existence which the plaintiff contend s
ought to have been disclosed . The Company was already
bound, and in the absence of evidence of knowledge of unsea-
worthiness on the part of the defendant (and perhaps with
such knowledge, though I do not decide this), the plaintiff
could not resist payment.

I think the appeal should be allowed and the action dismissed .

MARTIN, J .A. : If the barge (or scow) "Baramba" were
seaworthy this action cannot, in any event, lie, so that is th e
first question to be determined . The learned judge below MARTIN, J .A.

found she was unseaworthy but that the defendant was unawar e
of it. I have very carefully considered the evidence on the
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COURT OF
APPEAL

192 2

Jan . 10 .

STANDARD
MARIN E

INSURANCE
CO . LTD .

V.
W HALE N
PULP &
PAPER

MILLS Ill D .

MARTIN, J .A .

point in the light of the decision of the Privy Council in th e
leading case of Alum Goolam Hossen & Co . v. Union Marin e

Insurance Company (1901), A.C. 362 ; 70 L.J., P.C. 34,

wherein the decision of the Supreme Court of Ceylon, finding

that a ship which was unaccountably lost within 24 hours after
leaving port was unseaworthy, was reversed. It must alway s
be borne in mind that the term "seaworthy" is a variable on e
and means the then state of the ship's equipment adequate t o
her then risk and that the standard varies with the voyag e
and with the class of ship 	 Arnould on Marine Insurance ,
10th Ed., Vol . 2, Secs . 687, 710, wherein it is said :

"That state of repair and equipment which would constitute seaworthi-

ness for one description of voyage might be wholly inadequate for another ;

a ship seaworthy for the coasting or West Indian trade might be unsea-

worthy for a voyage to the Greenland Seas or the North-West Passage .

Moreover, the extent of the warranty may be different for the same voyag e

at different seasons, or for the same voyage at the same season accordin g

to whether the ship is in ballast or loaded with one kind of cargo o r

another . And, as we have seen, the ship, though not fit to go to sea ,
may be fit for port or river risks, and it suffices that her state is com-

mensurate to the risk . "

The onus of proving unseaworthiness is upon the insurer ,
and they lay much stress upon the fact that the scow sank a t

the wharf in Mill Creek, B .C., while being loaded with bales

of pulp at both ends simultaneously, and after only 140 ton s
had been loaded she began to leak and sank so rapidly, on a n

even keel and without a list, that inside of thirty minutes ther e

were four feet of water over the deck. But this same scow had
only a few weeks before brought down (in tow) a load o f
pulp of 272 tons from the same place, and from February 4t h
to 18th had been used as a storage ship in Vancouver Harbou r
for a load of pulp, therefore it is a most unaccountable thin g
that after being towed up to Mill Creek, which is only 3 2

miles from Vancouver, for another load of pulp, she should

have sunk after she had only taken on 140 tons . Aitken, the
defendant's marine superintendent, who examined her before sh e
left Vancouver, in tow of the tug "Prospective," swears sh e
was in perfect shape to make that short trip in inland waters ,
and he answers the criticisms of Cullington, a marine surveyor ,
upon certain defects, where material, as being caused by the

salvage operations, and takes the point that Cullington cannot
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speak of her condition before that event, as he (Aitken) can . COURT OF
APPEA L

I have not overlooked the statements in the letters of Brennan ,
the defendant's resident manager at Mill Creek, but they are

	

192 2

either largely hearsay or not of much real assistance .

	

Jan . 10 .

It is unfortunate that there is no exact evidence about what
STANDARD

happened in the loading at Mill Creek ; that would, I think, MARIN E
INSURANCE

have given a clue to the extraordinary thing that did happen. Co . LTD .

If I were entitled to speculate I should suspect some malicious

	

v.
WHALE N

or grossly negligent act, but as it is, in the language of the Flax &

Privy Council in A ?'um Goolam's case, supra, p. 371 :

	

PAPE R
\TILLS LTD .

"All is conjecture . The real cause of the loss is unknown, and canno t

be ascertained from the evidence adduced in this action . But under -

writers take the risk of loss from unascertainable causes ."

In my opinion, with all due respect, too much weight wa s

attached by the learned judge below to the fact that the barg e
was not insured, but the evidence clearly shews that th e
majority of marine-insurance companies do not insure barge s
at all because they belong to a class of risk which, for local
reasons given by the witness B . G. Phillips (who represents MARTIN, J .A .

twelve companies) is regarded as undesirable, and if in th e
light of this explanation any adverse inference may still b e
drawn, it may reasonably be counterbalanced by the fact tha t
the defendant was so well satisfied with the assurances of th e
barge 's owners as to her recent repairs and first class conditio n
that they, as their traffic manager explains, placed themselves

in the position of insurers by undertaking to return the barge
in as good condition as when she was chartered or to pay a
specified sum in case of loss .

The result is that, in my opinion, upon the whole incomplet e
evidence (which is really very little, if at all, in conflict) th e
barge cannot, having regard to the nature of her employment ,
be held to have been unseaworthy in the proper meaning of that
term, and therefore the appeal should be allowed .

McPHILLIPS, J.A . : This appeal brings up for consideration
a point of very considerable nicety in marine-insurance law.

Mr. Mayers, the learned counsel for the appellant, in a care- McPI
T'

ALI P

ful and able argument, developed the appeal upon the postula-
tion that the learned trial judge had misconceived the principle
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COURT OF of law upon which the case must necessarily be decided, that is ,
APPEAL

that the insurance was in its nature a floating policy, and all
1922

	

goods on whatever ships carried were insured and fell auto -
Jan. 10 . matically under the policy once the insurance was effected.

STANDARD

	

The learned counsel for the appellant strongly relied ' upo n
MARINE v . Pacific Insurance Co . (1871), L .R. 6 Q.B . 674 ;INSURANCE
Co . LTD . (1872), L.R . 7 Q.B. 517 ; and Cory v . Patton (1872), L .R. 7

WHALEN Q.B. 304 ; Lishman v . Northern Maritime Insurance Co . (1873) ,
PULP&, L.R . 8 C.P . 216 ; (1875), L.R. 10 C.P. 179, might also b e
PAPER

MILLS LTD . referred to. These cases are certainly forceful upon a simila r
state of facts, but here the fact is, and it is so found by the trial
judge, that the ship upon which the goods were to be carried

was uninsurable to the knowledge of the assured . If a ship be
uninsurable surely that is a material matter and should be
made known to the insurer . It, in my opinion, is cogent
evidence of unseaworthiness. In the Marine Insurance Act ,
1906 (6 Edw . 7, c. 41), which of course is not governin g
statute law with us, the enactment as to what is material may
be said to be the effect of the cases which are binding upon us .
It reads as follows :

"Every circumstance is material which would influence the judgmen t
of a prudent insurer in fixing the premium, or determining whether h e
will take the risk ."

(See lonides v. Fender (1874), L.R. 9 Q.B. 531 ; Rivaz v .
merinLLZPS, Gerussi (1880), 6 Q.B.D. 222 ; Thames and Mersey Marin e

Insurance Company v . "Gun f ord" Ship Company (1911) ,
A.C. 529 ; Seaman v. Fonereau (1743), 2 Str. 1183) .

Lynch v. Hamilton (1810), 3 Taunt . 37, and Lynch v .
Dunsford (1811), 14 East 494, exemplify to what extent dis-
closure is requisite ; there the policy was effected on goods on
board "ship or ships ." The assured did not inform the insurer
that the "President," upon which the goods were, had bee n
reported at Lloyd's as at sea deep and leaky. The suppression
of the fact avoided the policy, although it turned out that th e
intelligence at Lloyd's was unfounded, the "President" neve r

having been deep or leaky . Further, there are facts in the

present case which establish reasonably that the assured wa s

aware of the unseaworthiness of the ship, besides the uninsur-
ability thereof, and see Lord Macnaghten in Blackburn, Low



XXXI.] BRITISH COLUMBIA REPORTS.

	

9

& Co. v. Vigors (1887), 12 App. Cas. 531 at p. 543 ; 13 R.R.

at p . 295) .

The result of the cases would appear to conclusively che w
that every concealment of a material circumstance, whether i t
should be by design or mistake, would result in the avoidanc e
of the policy . It follows that the only safe course is to declar e
all that is known, then it will be for the underwriter to deter -
mine what he will do . The peril in any other course of pro-
cedure is that a judge or jury may determine that to b e
material which has not been disclosed and the policy avoided ,
and this may occur even where the concealment was withou t
fraudulent intent, but only an error of judgment (see Shirely
v . Wilkinson (1781), 3 Dougl . 41) . Of course, if fraud
entered into the contract it would make no difference whethe r
that concealed was material or not. It has been said that n o
minute disclosure is necessary (see Asfar & Co. v. Blundel l
(1896), 1 Q.B. 123, 129 ; Cantiere Meccanico Brindisino v.
Janson (1912), 3 K.B. 452), but can it reasonably be sai d
that it was not material to make the disclosure that no insur-

ance was obtainable upon the ship upon which the goods wer e
to be carried, which is the present case? I am of the opinion
that there can only be one answer and that is, that there wa s
here the concealment of material facts, these being uninsur-
ability and facts going to establish if not demonstrating th e
unseaworthiness of the ship, which facts should have been dis-
closed by the assured to the insurer.

No doubt there is some conflicting evidence as to the unsea-
worthiness, but it is not unreasonable to say, upon the evidence ,

that there was knowledge in the assured as to the state of th e
ship which should have been made known by the assured t o
the insurer .

Mr. Davis, the learned counsel for the respondent, in hi s
very able argument, laid great stress upon the point that thi s

was a case of the loading of goods upon an unseaworthy ship ,
known to be unseaworthy by the assured, and the insistence
upon the insurance placed thereon. I cannot say that the

learned counsel, upon the facts, has stated the case at all to o

broadly. When there was known unseaworthiness in the

COURT OF
APPEAL

1922

Jan . 10 .

STANDARD
MARINE

INSURANC E
CO . LTD .

V.
WHALE N

PULP &
PAPER

MILLS LTD .

MCPHILLIPS,
J .A .
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APPEAL
insurer (see Buckley, L .J. in the Cantiere case, supra, at p.

1922 469) . It is true that under a floating policy it may be that
Jan . 10 . the name of the ship is not known to the insurer, but that doe s

STANDARD not mean that the ship may be unseaworthy and that neverthe -
MARINE less the insurer is liable (see per Mansfield, C .J ., Lynch v .

INSURANCE
Co . LTD . Hamilton (1810), 3 Taunt . 37, 39 ; Knight v. Coteswort h

v

	

(1883), 1 Cab . & E. 48 ; Thames and Mersey Marine Insur-
Purs& ante Company v . " Gunford" Ship Co. (1911), A.C. 529) .
PAPE R

MILLS LTD. The insurance here was on "ship or ships" and is an exception
to the general rule, and the insurance is bona fide when th e
assured is ignorant of the name of the ship by which th e
goods insured have been consigned. That was not the present

EBERTS, J .A .

	

EBERTS, J.A. would allow the appeal .

Appeal allowed, McPhillips, J .A . dissenting .

Solicitor for appellant : D. S. Wallbridge .
Solicitors for respondent : Davis & Co .

COURT of assured, it matters not that seaworthiness was admitted by th e

WIIALE N

MCPIIILLIPS ,
J.A . case and withholding the name with the knowledge the assure d

had vitiated the policy (see Arnould on Marine Insurance, 10t h
Ed., at pp. 254, 255) .

For the foregoing reasons, I am of the opinion that the
appeal should be dismissed .
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IN RE ALEXANDER ET AL. AND THE ESTAT E
OF SOLOMON WEAVER, DECEASED, AND THE

VANCOUVER HARBOUR COMMISSIONERS .

WEAVE R
E ,

A judge of the Supreme Court sitting in Court has jurisdiction to hear
E S
VAN C

TAT
OUVER

AND

an appeal from an award under the Railway Act.

	

HARBOUR
COMMIS -

PPEAL by the trustees of the estate of Solomon Weaver,
SIONERS

deceased, from the decision of MACDONALD, J., of the 4th of
October, 1921, on appeal from an award by CAYLEY, Co. J . ,
on the expropriation by the Vancouver Harbour Commis-
sioners under the powers vested in them by The Vancouve r
Harbour Commissioners Act of certain lands held by the
trustees of the estate of Solomon Weaver, deceased, being

statement
parcel "E" Foreshore District Lot 181, Vancouver, require d
for the construction of the "Ballantyne Pier ." The arbitrator
fixed the compensation to be paid for the property at $68,400 .
The learned judge below held he had no jurisdiction to hea r
the appeal .

The appeal was argued at Victoria on the 16th of January,
1922, before MARTIN, GALLI HER, MCPIIILLIPS and EBERTS ,
JJ.A .

Mayers, for appellant .
Sir C. H. Tupper, K.C., for respondent, moved to quash

the appeal. On the question of jurisdiction to hear this appea l
In re Kitsilano Indian Reserve (1918), 25 B .C . 505, wa s
decided on the old Act, R.S.C. 1906, Cap. 37, Sec. 209 ; see
also Birely v . Toronto, Hamilton and Buffalo Ry. Co . (1898) ,
25 A.R. 88 ; James Bay Ry . Co. v. Armstrong (1907), 3 8
S .C.R. 511 ; Rolland v. Grand Trunk R . Co . (1912), 7 D.L.R.
441 .

Mayers : Under section 232 (1) we are not allowed to elect
and there are no tribunals with regard to which election woul d

Arbitration — Expropriation — Award—Appeal—"Superior Court"—Single
judge—Jurisdiction—Right of Appeal—Form of order—Can . Stats .

	

IN R E

1913, Cap . 54, Sec . 12 ; 1919, Cap . 68, Sec. 232 .

	

ALEXANDER,
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COURT OF apply . The Dominion Act refers to all the Provinces and byAPPEAL
section 2(7) of The Railway Act, 1919, the appeal is to th e

1922

	

Supreme Court and not to the Court of Appeal .
March 7 .

	

Mayers, on the merits : There is jurisdiction in a single

In RE judge to hear an appeal from the award : see Re Horsefl y
ALEXANDER, Mincing Co . (1895), 4 B.C. 165 ; Ilex v . Tanghe (1904), 1 0

WEAVE R
ESTATE, A\D B.C. 297 ; Darlow v. Shutlteworth (1902), 1 K.B. 721 ; Dal -
VANCOUVER low v . Garrold (1884), 14 Q.B.D. 543 at p . 546 ; In re RobertHARBOU R

commis- Evan Sproule (1886), 12 S .C.R. 140 at p . 182 et seq .
sior'RS

Tupper : Acts limiting or extending common law rights mus t
be clearly expressed : see Halsbury's Laws of England, Vol .
27, p . 150, par . 283. There must be an election and he electe d
to go to the Court below. As to the right of appeal see The
Attorney-General v. Sillem (1864), 10 H.L. Cas. 704 ; In re
Selman (1920), 2 W.W.R. 539 . As to the judge being
persona designate see National Telephone Company Limited v .
Postmaster General (1913), 3 K .B. 614. The appeal from
the arbitrator is to the whole Court and not one judge : seeArgument

In re Scottish Ontario and Manitoba Land Co. (1892), 21 Out.
676. When the Dominion confers a jurisdiction the rules o f
practice and procedure do not apply and the Act does not confer
on a single judge an authority to act. On the question of con-
ferring jurisdiction see Valin v. Langlois (1879), 3 S .C.R . 1
at p. 74, affirmed (1879), 5 App . Cas. 115 .

[MARTIN, J .A . : The citation at the top of the order "In
Court" is improper . A Chamber order is headed "In
Chambers," and all other orders are Court orders, in which ,
at the end, is always inserted—"By the Court ."]

There is no appeal until publication of the award : see
C.E .D., Vol. 1, p. 180 ; Dumesnil v. Theberge (1919), 57
D.L.R. 523 . They were in the Court but not before the Court .

Mayers, in reply, referred to Cameron's Supreme Cour t
Practice, 2nd Ed., 148-9 ; The Ottawa Electric Company v.
Brennan (1901), 31 S.C.R. 311 ; James Bay Ry. Co. v .
Armstrong (190i), 38 S.C.R. 511 .

Cur. adv. volt.

7th March, 1922 .

MARTIN, a .A . MARTIN, J .A . : An appeal was taken, under section 232
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of The Railway Act, 1919, Cap . 68, to the Supreme Court o f

this Province from an award made by the arbitrator, who is a

County Court judge nominated so to act by section 219, whic h

provides that arbitrators must now be judges of two classes ,

viz., either of inferior or superior Courts, to meet local condi-
tions. Section 232 provides for an appeal from such arbitrator ,

and it clearly means, in my opinion, that where he is a judg e

of an inferior Court, as here, the appeal lies to "a superior

COURT OF
APPEAL

1922

March 7 .

IN RE
ALEXANDER,

WEAVE R
ESTATE, AN D
VANCOUVER

HARBOU R
Court	 of the Province in which the lands lie," but COMMIS-

where he is a judge of a superior Court then the appeal lies
STONERS

to "the Court of last resort" of that Province, which here is

this Court of Appeal. In accordance with this view of the

section the present appellant appealed to the Supreme Cour t

of this Province and the matter was entered for hearing befor e
that Court constituted by a single judge in the ordinary wa y
under section 5 of the Supreme Court Act, R .S.B.C. 1911 ,

Cap. 58, which provides that "the Court may be held before

the Chief Justice or before any one or more of the judges o f

the Court for the time being."

And section 37 provides :
"Subject to the Rules of Court, the judges, or one or more of them ,

shall take circuits for the transaction of all such business of the Cour t

as it may be practicable and conducive to the interests of suitors and th e

convenient administration of justice to dispose of on such circuits, and

for that purpose the judges, or one or more of them, may hold sitting s

for the purpose of taking evidence, and hearing causes and other matters ,

and transacting other business ; and any such judges or judge while so
sitting shall be deemed to constitute a holding or sitting of the Court . "

And C f. also sections 44, 48 and 54, the last of which directs

that :
"The judgments and orders made by a single judge shall have the forc e

and effect of and be deemed, for all purposes, to be the judgments an d

orders of the Court ."

But when the appeal was called before the said Court, con-
stituted as usual by a single judge, he declined to hear it o n
the ground, as I understand his reasons, that it required th e
full bench of six judges of that Court to constitute it . In

support of his view he relied upon the fact that under th e
former Railway Act, Cap. 37, R.S.C. 1906, Sec . 209, power
was given to the judges of the superior Courts to pass genera l
rules and orders in respect to appeals, which might amongst

MARTIN, S .A .
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COURT OF other things, "provide that any such appeal may be heard and
APPEAL

determined by a single judge, " but in the amended Act of 1919
1922

	

the corresponding section, 232(2), is silent regarding the
March 7 . number of judges who may constitute the Court appealed to ,

IN RE

	

and he infers from that circumstance that a single judge canno t
ALEXANDER, do so . But with every respect, I am quite unable to take suc h

WEAVER
ESTATE, AND a view. The question is now, just as it was before, under

VHARBOCRR section 209— 'hat is the legal constitution of that Provincia l
commis- superior Court to which the Federal Parliament has submitted
SIGNERS

for adjudication this Federal matter ? The answer must
necessarily be found by referring to the Provincial statute s
constituting such Court under section 92 (14) of the B.V.A .
Act, and it is beyond argument that for the exercise of juris-
diction under Provincial laws the Court is "ordinarily consti-
tuted by a single judge"—Rex v . Tanglie (1904), 10 B.C. 297 ;

and it is to me, at least, equally clear that where it is selecte d
by the Federal Parliament as the tribunal to hear and deter -
mine Federal matters it does so in and by the ordinary wa y
of its constitution and machinery, though it doubtless woul d
be open to the Federal Parliament to require it to be extra -

MARTIN, J .A . ordinarily constituted for that purpose, should it be deeme d
advisable .

With respect to the former provision in section 209 as to a
single judge, that may well have been inserted ex abundant 1

cautela, or as being appropriate to certain Courts whose quorum
is ordinarily formed of two (or more) judges, as was the forme r
Divisional Court of this Province. There is nothing, of
course, now to prevent all the judges of the Supreme Court

here sitting on a case if it is deemed expedient, but the Cour t
is in law, as it has been in practice since its establishment ,
ordinarily constituted by a single judge, and therefore the
learned judge below had, and should have exercised his juris-
diction to hear the appeal ; hence the order he made strikin g
that appeal off the cause list should be set aside and it shoul d
be reinstated and heard in the usual way . The appeal there -
fore is allowed.

GALLIHER, J .A . : I agree in the judgment to be hande d
down by my brother MCPIIILLIPS.

GALLIIIER ,
J .A .
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MCPnILLTPS, J.A. : This is an appeal from the decision of COURT O F
APPEAL

Mr. Justice MACDONALD, that an appeal taken under section
232 of The Railway Act, 1919 (Canada), to the Supreme 192 2

Court of British Columbia cannot be heard by a single judge March 7 .

of the Court but must be heard before all the judges of the
IN RE

Supreme Court. The appeal would seem, upon the facts of ALEXANDER ,
WEER

the present case, to be as of necessity to the Supreme Court as ESTATE
AV

, AN D

the appeal is not from an award of a judge of the Supreme vANCOUVER
HARBOUR

Court. The learned counsel for the appellant contends, and Commis -

as I think rightly, that the appeal should have been heard by STONER S

Mr. Justice MACDONALD, as he had jurisdiction to hear it. In
my opinion and with great respect to the learned judge, h e
erred in holding that he was without jurisdiction to hear the
appeal. If we turn to section 5 of the Supreme Court Act
(Cap. 58, R.S.B.C. 1911), it will be seen that the latter part
of the section, dealing with the judges of the Supreme Court ,
their powers and privileges, reads as follows :

"The Court may be held before the Chief Justice or before any one o r

more of the judges of the Court for the time being . "

It would appear that we have analogous statute law to that
governing the Supreme Court of Ontario, and an appeal fro m

an award under the earlier Railway Act (R .S.C. 1906, Cap .
37), Sec. 209, was held to be possible of being taken either t o
a judge in Court or to a Divisional Court (see Re Potter &
Central Counties R.W. Co . (1894), 16 Pr . 16 ; Re Montreal McPH

J

ILLIPS,

and Ottawa R.W. Co. (1898), 18 Pr . 120 ; James Bay Ry .

	

.

Co. v. Armstrong (1907), 38 S .C.R. 511 ; (1909), A.C. 624) .
Birely v . Toronto, Hamilton and Buffalo Ry. Co. (1898) ,
25 A.R. 88, was an appeal under the Dominion Railway Ac t
of 1888, and it was to a single judge, namely, to Armour, C .J .
The James Bay Railway case, supra, was from a decision upon
an appeal from an award under The Railway Act (R .S.C .
1906, Cap . 37, Sec. 209, and Sec . 168, Cap. 58 of 1903), an d
the decision of Meredith, C.J. was treated as a judgment o f

the High Court of Ontario . Equally would the decision o f
Mr. Justice MACDONALD have been if he had heard the appeal
—a judgment of the Supreme Court of British Columbia. It
would certainly be highly inconvenient if an appeal from a n
award is not capable of being heard before- a single judge of
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the Supreme Court of British Columbia sitting in Court . I

find no provisions in the Supreme Court Act nor in the Rule s
of the Supreme Court which in any way restrict the powers o f
a single judge when sitting in Court, i .e., he may exercise all
the powers of the Court. The Supreme Court of British
Columbia does not now sit as a Full Court, and as I view i t
one or more of the judges sitting in Court constitute Hi s
Majesty 's Supreme Court of British Columbia. Further rules
formulated under The Railway Act, Cap . 37, R.S.C. 190 6

(see B.C. Gazette, 1918, Vol . 58, p . 3647), exist providing
for the hearing of appeals from awards by a single judge sit-
ting in Court . These rules are not abrogated by the repea l
of that Act and the enactment of the Railway Act of 1919,
which is stated to be an Act to consolidate and amend the

Railway Act. The appeal is to a "Superior Court" (section

232(1), Railway Act, 1919) . Now there can be no seriou s
question of doubt as to how a superior Court is constituted.
Of course, if the statute otherwise provides, the statute will
control, but, when we have the statute providing that "the Court
may be held before the Chief Justice or before any one or mor e
of the judges of the Court for the time being" and there are
no provisions of the Act nor any Rules of Court otherwis e

providing (see section 5, Cap . 58, Supreme Court Act, R.S.B.C .

1911), it is impossible to say contrary to the terms of th e

statute that a single judge of the Supreme Court sitting i n

Court is not "His Majesty 's Supreme Court of British Col-
umbia ." When we arrive at that conclusion, it is manifes t

that any one of the judges of the Supreme Court sitting i n

Court has jurisdiction to hear an appeal from an award under

The Railway Act (Cap . 68, 1919, Canada) . If authoritie s

are necessary to be referred to upon the point, with the greates t

respect to all contrary opinion, I would refer to the Annual
Practice, 1921, Vol. 2, at pp. 1905-6, where the words ``the

Court or a judge" are dealt with :
"'The Court'—The words `the Court' mean the Court sitting in bane—

that is, a judge or judges in open Court ; they do not include a judge at

Chambers (Baker v. Oakes [ (1877) ], 2 Q.B .D. 171 ; Re Davidson (1899) ,

2 Q.B . 103 ; Cf. further, Clover v . Adams [0881)1, 6 Q.B .D . 622 ; and

J .A. 1873, s . 39, Part V ., infra, and (n.)) . In Cooke N . The Newcastl e
and Gateshead Water Co. [(1882)], 10 Q .B .D . 332, 'Court' was held t o

mean a Divisional Court .

16

COURT O F
APPEAL

192 2

larch 7 .

IN RE
ALEXANDER,

WEAVE R
ESTATE, AN D
VANCOUVER

HARBOUR
COMMIS-
SIONER S

MCPHILLIPS ,
J .A .
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"The word `Court' includes the judges thereof, see Dallow v . Garrold COURT O F

[ (1884) ], 14 Q .B .D . 543, and Cf. J .A . 1873, ss. 29, 30, 39 ."

	

APPEAL

Therefore, when all the statute law bearing upon the point

	

192 2
and the still standing rules are borne in mind, it cannot be a

March 7 .
matter of doubt that a judge of the Supreme Court of British
Columbia sitting in Court is sitting in "a Superior Court"

ALEEANEER,
(section 232 (1), Railway Act, 1919, Canada), i .e ., His WEAVER

Majesty's Supreme Court of British Columbia (also see sec- vACOUVER
tion 9, Cap. 58, Supreme Court Act, R .S.B.C. 1911), and ,
when you have the "Superior Court" thus properly constituted ,
the jurisdiction of the Court to hear the appeal from the awar d
made under the Railway Act of Canada is conferred by the

MCPIIILLIPS ,Railway Act of Canada, and it is in pursuance of that Act

	

J.A.
that the appeal is heard and an adjudication had .

I would allow the appeal.

EBERTS, J.A . would allow the appeal .

		

EBERTB, J .A.

Appeal allowed.

Solicitors for appellants : McLellan & White .
Solicitor for respondent : R. L. Maitland .

HARBOUR
COMMIS-
SIONERS

2
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COURT OF
APPEAL

192 2

March 10 .

MCKINNO N
V .

CAMPBELL
RIVER

LUMBER CO .

Statement

Argument

MCKINNON AND McKILLOP v. CAMPBELL RIVE R
LUMBER COMPANY, LIMITED. (No. 2) .

Judgment—Debt recovered—Interest—Date from which interest runs .

The plaintiff was held entitled to recover a sum of money advanced to th e
defendant Company under a written agreement held in a previou s
action to be ultra vires, the defendant Company having applied sai d
moneys in the payment of its debts . On the settlement of the judg-
ment the registrar allowed interest on the sum advanced from th e
date of the loan until judgment.

Held, on appeal, that in the absence of any Provincial statute dealing with
the recovery of interest and there being no valid written agreement
providing for payment thereof, the plaintiff was not entitled to
recover interest on the sum recovered .

Per McPHILLIPS, J.A . : A judgment of the Court of Appeal when drawn
up should be dated as of the date when the decision was given and
interest at the legal rate runs from that date .

MOTION by way of appeal from the settling of the judg-
ment of the Court of Appeal (see 30 B .C. 471) by the registrar
on a question of interest . The plaintiff obtained judgment for
$65,000 being moneys advanced by the plaintiff to the defend -
ant and interest was allowed by the registrar at 6½ per cent .
from the date of the advance (April 9th, 1914) until judg-
ment . Heard at Victoria on the 6th of February, 1922, b y
MACDONALD, C .J .A., MCPHILLIPS and EBERTS, JJ.A.

Craig, K.C., for the motion : On the agreement nothing
was said as to interest and we contend it was waived . In the
statement of claim they ask for 5 per cent. and in the notice
of appeal 6½ per cent., but not being argued they are aban-
doned : see Warmington v. Palmer (1901), 8 B.C. 344 at p.
346 ; Encyclopedia of the Laws of England, 2nd Ed ., Vol.
7, p. 316. Interest is payable by custom in trade by contract
or by statute : see Page v. Newman (1829), 9 B. & C. 378 ;
Calton v. Bragg (1812), 15 East 223 ; Fruhling v. Shcroeder

(1835), 2 Bing. (N.c.) 78. Laches may deprive a suitor o f
interest : see Smith v . Hansen (1892), 2 B .C. 153 .

Martin, K .C., contra : It is all open to this Court : see
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Rhoades v. Lord Selsey (1840), 2 Beay. 359 ; Halsbury's Laws °OTOF
APPEAL

of England, Vol. 21, p. 37, par . 74 ; Caledonian Railway Co .
v. Carmichael (1870), L.R. 2 H.L. (Sc.) 56. This is not a

	

1922

question of damages but a question of agreement : see Spartali march 10.

v. Constantinidi (1872), 20 W.R. 823 at p. 825 ; Farr v.
MCKiNNON

Ward (1837), 3 M. & W. 25 ; Marshall v . Poole (1810), 13
CALBET .T,East 98 ; Becher v. Jones (1810), 2 Camp. 428(n.) ; De RIVER "

Havilland v. Bowerbanle (1807), 1 Camp. 50 ; Hull and Selby LuMSES Co .

Railway Co. v. North-Eastern Railway Co . (1854), 5 De
G.M. & G. 872 .

	

Argument

Craig, in reply : There is no evidence to support the con-
tention that the agreement was that interest should be paid.

Cur. adv. vult.

10th March, 1922 .

MACDONALD, C .J .A. agreed in allowing the appeal .

McPHILLIPs, J.A. : This is an appeal from the settlement
of the judgment of this Court, which allowed the appellants th e
sum of $65,000 as being moneys advanced to the respondent
and which moneys went to the benefit of the respondent, all
being paid out to discharge debts due and owing by the respond-
ent, i .e ., the moneys were received by the respondent and wer e
applied in the payment of debts of the respondent . It was
first contemplated that the moneys would be secured by wa y
of mortgage upon the property of the respondent, a saw-mil l
property, but, as that would have affected the financial standing

McPaTT	 T,TPa ,

of the respondent, an agreement to purchase certain shares in

	

J A.

the North American Lumber Company held by McKinnon an d
standing in his name (he holding the shares as trustee for the
respondent), was entered into and it was agreed that the share s
would be purchased by the respondent at a fixed price, whic h
would have resulted in the re-payment of the $65,000 and
interest thereon at 61/2 per cent. per annum. The period of
credit was to be four years, the moneys then, together with
interest, to be repaid. Upon action being brought to compel
specific performance of this agreement, the agreement was hel d
to be ultra vires of the respondent—beyond its corporate powers .

MACDONALD ,
C .J.A.
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COURT OF Then this action was brought and the decision of this Court wa s
APPEAL
— as above stated .
1922 When the formal order for judgment was settled by th e

March 10 . registrar, interest was provided for from the 14th of April ,

MCKINNON 1914, at the rate of 6 1/2 per cent . per annum until the 10th o f

v

	

July, 1922, the date of the judgment of this Court. The ques-
CAMPBELL

RIVER tion now is, Can interest be allowed at the rate inserted in the
LUMBER Co . judgment as settled by the registrar or at the legal rate of fiv e

per cent . per annum ? This raises a very important question

as to what the governing law of British Columbia is in the
absence of a valid written agreement providing for the paymen t

of interest. The question was considered in the Privy Counci l

in Toronto Railway v . Toronto City (1905), 75 L .J., P.C. 36 .
That was a case that went from the Province of Ontario, an d

interest was allowed in the Courts of Ontario and affirmed i n

the Privy Council. In this Province, however, there is no

statute law of the Province dealing with the matter. In

Ontario, by the Ontario Judicature Act, 1897, s . 113, "inter-

est shall be payable in all cases in which it is now payable by
law or in which it has been usual for a jury to allow it ." There

are no decided cases upon the point in British Columbia. In

view of the absence of statute law of the Province, it is clea r

that the law upon this point must be determined according t o

McPHiLLZPS,
the law of England as it existed on the 19th of November,

J .A . 1858 (English Law Act, Cap . 75, R.S.B.C. 1911) . In

Toronto Railway v . Toronto City, supra, Lord Macnaghten

said, at pp. 37-8 :
"The question as to interest is not so simple . If the law in Ontari o

as to the recovery of interest were the same as it is in England, the resul t

of modern authorities ending in the case of London, Chatham and Dover

Railway v . South Eastern Railway (1893), A .C . 429 ; 63 L.J., Ch. 93 ,

would probably be a bar to the relief claimed by the corporation . But

in one important particular the Ontario Judicature Act, R .S .O . 1897 ,

c. 51, which now regulates the law as regards interest, differs from Lord

Tenterden's Act . Section 113, which is a reproduction of a proviso con-

tained in the Act of Upper Canada, 7 Will . 4, c. 3, s. 20, enacts that

`Interest shall be payable in all cases in which it is now payable by law ,

or in which it has been usual for a jury to allow it .' The second branch

of that section (as Mr . Justice Street observes) is so loosely expressed as

to leave a great latitude for its application . There is nothing in the

statute defining or even indicating the class of cases intended. But the

Court is not left without guidance from competent authority. In Smart
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v . Niagara and Detroit Rivers Railway (1862), 12 U.C .C.P. 404, Chief comrr or
Justice Draper refers to it as a settled practice `to allow interest on all APPEAL

accounts after the proper time of payment has gone by.' In Michie v .
Reynolds (1865), 24 U .C .Q .B. 303 the same learned Chief Justice observed

	

1922

that it had been the practice for a very long time to leave it to the dis- March 10 .
cretion of the jury to give interest when the payment of a just debt ha d
been withheld . These two cases are cited by Osler, J .A ., in McCullough MCKINNON

v . Clemow (1895), 26 Ont . 467 which seems to be the earliest reported

	

v '
CAMPBELL

ease in which the question is discussed . To the same effect is the opinion RIVER
of Chief Justice Armour in McCullough v . Newlove (1896), 27 Ont . 627 . LUMBER Co.
The result, therefore, seems to be that in all cases where, in the opinion
of the Court, the payment of a just debt has been improperly withheld ,
and it seems to be fair and equitable that the party in default shoul d
make compensation by payment of interest, it is incumbent upon the
Court to allow interest for such time and at such rate as the Court may
think right . Acting on this view, the Divisional Court and the Court o f
Appeal, consisting in all of seven learned judges, have given interest in
the present case, though not without some hesitation on the part of Mr .
Justice Britton, in the Divisional Court, and some hesitation on the par t
of Osler, J .A ., in the Court of Appeal . Their Lordships have come to the
conclusion that the judgment under appeal ought not to be disturbed .
The question is one in which the opinion of those familiar with the admin-
istration of justice in the Province is entitled to the greatest weight .
Their Lordships are not satisfied that the decision of the Court of Appeal ,
which evidently has been most carefully considered, is in any respec t
erroneous . "

It is clear that the judgment of the Privy Council would have
been the other way were it not for the statute law of Ontario
and the authorities in that Province referred to by Lord Mac-
naghten. It is evident then that the controlling decision i s
London, Chatham and Dover Railway Co . v. South Eastern

McPH ALIPS ,

Railway Co . (1893), A .C. 429 ; 63 L.J ., Ch. 93, a decisio n

of the House of Lords. The head-note of the case aptly define s
the judgment in the House of Lords and it reads as follows :

`By an agreement and an award the profits of certain railway traffi c
were to be shared between two railway companies, accounts exchange d
monthly and verified, and the balances paid by the 15th of the followin g
month . A dispute arose whether certain traffic was included under th e
agreement ; and in an action for account the official referee found a larg e
sum to be due from the respondents to the appellants, and allowed interes t
on that sum :—Held, affirming the decision of the Court of Appeal (6 1
L .J ., Ch . 294 ; (1892), 1 Ch. 120), that no interest was payable—because ,
first, there was no sum certain due `by virtue of a written instrument a t
a certain time' under 3 & 4 Will. 4, c. 42, s. 28 ; secondly, no demand in
writing for the amount with notice that interest would be claimed a s
required by the statute had been made ; nor, thirdly, could interest be
given by way of damages in respect of the wrongful detention of th e
money."
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It is true there was a written instrument in the present case,
but it cannot be looked at as it has been held to be invalid, i .e. ,
ultra wires of the Company (the respondent) .

The situation then is, Can interest be allowed in the presen t
case? The Lord Chancellor (Lord Herschell) at p . 98, in
London, Chatham and Dover Railway Co . v. South Eastern
Railway Co., supra, said : [the learned judge quoted from the
beginning of the first paragraph to the end of the second para-
graph, and the judgment of Lord Watson at pp. 98-9 and con-
tinued] .

The judgment last referred to of the House of Lords wa s
considered, as we have seen, in Toronto Railway v . Toronto
City, supra, and, as above quoted, Lord Macnaghten said :

"If the law in Ontario as to the recovery of interest were the same as

it is in England, the result of modern authorities ending in the ease o f
London, Chatham and Dover Railway v . South Eastern Railway (1893) ,
A.C . 429 ; 63 L.J., Ch . 93 would probably be a bar to the relief claimed

by the corporation . "

It would appear to me to be impossible, in view of the stat e
of the law, to hold that interest could be awarded. Lord
Shand expressed his regret in the London, Chatham and Dove r
Railway Co. v. South Eastern Railway Co ., supra, in these
words :

"I shall only add that I regret that the law of this country in regar d

to the running of interest is not like the law of Scotland, with which

I am more familiar . "

I also have my regrets in the present case as the respondent
has had the benefit of the moneys of the appellants for now
some eight years and can only be required to pay the principa l
sum, namely, $65,000 .

In passing I would refer to the Rhymney Railway Co . v.
Rhymney Iron Co . (1890), 25 Q.B.D. 146 . It was in that
case held that :

"A claim in the writ for interest upon the amount claimed from the

date of the writ till payment or judgment is not a good demand for th e
purposes of 3 & 4 Wm . 4, e . 42, s . 28, which provides for the allowance

of interest in certain cases `from the time when demand of payment shal l

have been made in writing, so as such demand shall give nptiee to the

debtor that interest will be claimed from the date of such demand until

the time of payment .' "

I note that the judgment as drawn up is properly dated th e
10th of January, 1922. It was lately held in the Court of
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Appeal in England in .Nitrate Produce Steamship Co . v . Shortt

Brothers Ltd. (1921), 66 Sol. Jo. 5, that the judgment must
be entered as of the date the House of Lords gave its decision
and that interest at the legal rate will only run from the dat e
of the judgment in appeal, not from any earlier date. The
appeal, in my opinion, should be allowed and the judgment a s
settled by the registrar should be amended by striking out th e
provision allowing interest .

EBERTS, J.A. would allow the appeal .
Appeal allowed .

MORRISON ET AL. v. COMMISSIONERS OF THE
DEWDNEY DYKING DISTRICT .

Damages—Injury to property by flood—Canal constructed by defendants—
Breaking away of wall of canal—]Von-repair—Misfeasance—Injury t o
reversion — Liability — "Act of God" — R .S .B .C. 1911, Cap . 69, Sec .

18 (1) —B .C. Stats. 1913, Cap . 18, Sec . 52 ; 1919, Cap. 23, Sec. 6.

In an action for damages, the plaintiffs claiming that the improper con-
struction and failure to keep in repair of a canal resulted in the
flooding of their farm, a claim was made for injury to the reversion .
The lease to the tenant had four years to run from the date of the
flooding and evidence was adduced to the effect that by reason o f
the flooding the future selling price of the land would be affected .
It was held on the trial that the reversioner was entitled to nominal
damages .

Held, on appeal, reversing the decision of HUNTER, C .J .B .C ., that a rever-
sioner can only recover damages where the injury to the property i s
permanent so that it will continue to affect it when the reversioner
comes into possession, and he is not entitled to damages in respect o f
a temporary injury on the ground that it affects the present saleabl e
value of his reversion .

Held, further, affirming the decision of HUNTER, C .J .B .C ., that on th e
evidence it was insufficiency of repair that caused the bank to giv e
way and that the duty cast upon the Commissioners by section 18 of
the Drainage, Dyking and Irrigation Act, 1911, to keep the canal in a
proper state of repair was not relieved against by any subsequent
legislation.
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HUNTER ,
C.J .B.C .

A PPEAL by defendants from the decision of HUNTER ,

C.J.B.C., in an action tried by him at Vancouver on the 22nd
to the 29th of April, the 2nd to the 18th of May, and on th e
16th of June, 1921, for damages for negligence in failing t o
properly construct, maintain and keep in repair the defendants '
canal constructed through the plaintiffs' lands at Hatzic, B .C .
Prior to 1911 water flowed through a river course along th e
westerly front to the plaintiffs' land southerly towards the
Fraser River in its natural flow. In 1911 the Commissioners
of the Dewdney Dyking District erected a dam across the river
to the north of the plaintiffs' lands thereby raising the waters
above into a lake and they then expropriated certain portion s
of the plaintiffs' lands and constructed a canal on said expro-
priated lands for the purpose of providing an outlet for carry-
ing away said waters into the Fraser River . In 1915 the
plaintiffs brought action against the defendants for the negli-
gent and improper construction of the canal and after the tria l
and before judgment the parties agreed as to the judgmen t
which provided that the plaintiffs should give a strip of 20 fee t
of land along the southern bank of the canal for a small amoun t
and that the defendants should use said 20 feet for the prope r
construction and maintenance of the canal . The canal brok e
and the lands in question were completely inundated in the
summer of 1920 . The plaintiff Clark A . Morrison, who held
said lands under a lease, claimed $14,000 for loss of crops and
damages as to matters incidental to farming operations, an d
J. R. Morrison as reversioner claimed $14,000 damages .

S. S . Taylor, K.C., and W. S . Deacon, for plaintiffs.
A . H. MacNeill, K.C ., and Hamilton Read, for defendants .

HUNTER, C.J.B.C . : This case has lasted many days with
great expense to the parties, and it is only another illustratio n
of the difficulty that the Court is always under when it ha s
to grope its way through evidence given by experts who are
called in to assist the parties rather than assist the Court. In
my opinion this is the class of case which would be much better
tried by a Court sitting with assessors, but inasmuch as th e
parties have chosen to resort to the ordinary tribunal, then
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one has simply to do the best he can to arrive at the best resul t
after consideration of all the matters presented .

The action is one brought by a lunatic, by his wife as com-

mittee, for damages to the reversion and by the son as tenant

for damages caused by the bursting of the canal which wa s
erected under statutory authority by the defendants, whereb y
the plaintiffs' farm was flooded and the crops destroyed.

The property is situate on a peninsula surrounded by th e

Fraser River, the Hatzic Slough and the C.P.R. track, which

forms part of the defendants' dyke. Part of the property i s

situate within the dyke, and the action is for negligence cause d

by damage to the property outside the dyke . The dyke itself

and canal were built in the years 1911 and 1912 under authority
then conferred by the Legislature, that is to say, the statut e
of 1911. It is common ground that it has been often repaire d
from time to time by the Commissioners, and generally throug h
the aid of the parties resident in the neighbourhood, and b y
means of a man who was in charge of the pumping station .

On July 4th, 1920, the Fraser River annual flood ha d
reached an elevation of 92 feet, to use the figures which have
ordinarily been resorted to in the evidence, that is to say, b y
the gauge as established in connection with the level of the
C.P.R. track. It reached its maximum of 93.92 feet upon
July 18th. It gradually receded to 92 feet on the 26th, so that
for the greater portion of that month the river was in high
flood. It is common ground that the canal broke in the after -
noon of July 15th, when the water had reached the elevation

of 93.42 or .20 feet 6 inches measured by the Mission gauge .
It reached its maximum, as I have already said, on July 18th ,

namely, 93.92, that is to say, an additional height of six inche s
after it broke through the canal. The plaintiffs claim tha t
the damage which they suffered by the loss of their crops was
occasioned through and by reason of negligence in the original
construction of the canal, or at all events by negligence in its
maintenance. The defendants deny that there was any negli-
gence either in the construction or in the maintenance ; further ,
in any event, assuming there had been any negligence, tha t
damage would have been occasioned in any event by the addi-
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C.J .B.C.
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HUNTER, tional waters of the Fraser, namely, the extra six inches whic h
C.J.B .C .

came over, not only the bank of the canal, but over the protec -
1921

	

tion dykes which had been established by the plaintiffs . There
June 16 . is no doubt that the original damage, in fact it is common

ground that the original damage was in fact caused by th e
COURT OF

APPEAL breach of the bank of the canal . At two o'clock on the after-

1922

	

noon of that day the plaintiffs, who were engaged in raising
their protection dykes to keep out the oncoming flood, observed

March 7 .
	 water coning over the bank of the canal, and in a short time

MORRISON it had torn a large gap through the bank of the canal, an d

CoMMis- immediately flooded practically the entire farm . So that prima
STONERS of facie there is a cause of action in respect of the breach
DEWDNEY
DYEING occasioned by the water bursting through the canal. The

DISTRICT
defendants contend that they had done all they were require d
to do, having regard to all the circumstances .

They had expropriated a portion of the plaintiffs' land unde r

the authority given by the statute, and had erected the cana l
under the superintendence of engineers, and had engineer s
occasionally visit the canal from time to time to see that it wa s

in proper repair . It was contended that weep-holes, whic h

had been placed in the lining of the canal, were the origina l
source of the trouble, that the loose and friable sand which
formed part of the constituent elements of the bank had been

HUNTER, seeping through these weep-holes, and in that way had caused
C.J.B .C . cavities to exist in the bank itself. There is no doubt about

the existence of the cavities . It is common ground that the
cavities did appear from time to time, and were from time t o
time filled in with rock and earth under the occasional super-

intendence of the different engineers .

It was also contended on behalf of the defendants, and a
large amount of expert evidence was given to demonstrate, i f
possible, that the real cause of this outbreak, the bursting o f
the water through the canal, was the eruption of a sand-boil .
It was contended that the hydrostatic pressure which was cause d

by the mounting of the waters of the slough in the river ha d

exerted such pressure that, owing to the friability and loose
character of the formation of the ground, the waters comin g
in by reason of the seepage behind the canal itself, and which
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were impossible in any event to keep out, naturally took th e
line of least resistance and caused a sand-boil to erupt at th e

toe of the bank, and in that way the damage was caused ; and

it is contended and set up as a matter of defence that thi s
sand-boil, which is claimed to have started at the toe of th e
bank, or the place of least resistance, was, as the defendant s
call it, the act of God and forms a good defence to the action .
It was also suggested that the bank may have been weakene d
by the depredations of rats, and that that also had some con-
nection with the disaster .

There is no doubt, as I say, that the original damage wa s
caused by the bursting through of this bank . Much debat e
was had on the question as to whether the water originally cam e
over the concrete shell of the canal, which admittedly was place d
there for the purpose of preventing the erosion of the bank, o r

whether it had come in by reason of the rising waters in th e
slough and in the river . I think the existence of the concret e
shell one way or the other, for the purpose of determining th e
rights of the parties in this action, is absolutely immaterial .

It is admitted that its chief and perhaps only function was to
prevent the erosion of the bank. Assuming, then, that the
concrete shell could not control the seepage, it comes down
simply to this, was the bank of sufficient solidity to withstan d
the ordinary occurrences that would take place ?

I think there is no question that nothing that the plaintiff s

or defendants could have done would have prevented the wate r

from getting behind and under the bank by reason of th e
seepage . It appears to me that, so far as I am able to judge
the scientific evidence on such questions, it was inevitabl e

and that as a yearly occurrence that the water should inundat e
the whole farm up to a certain level by reason of the seepag e
and therefore that the water could not be kept out by
any concrete shell facing the bank ; so that, in my opinion,
it comes down to this, as to whether it was not the duty of th e
defendants in the circumstances to establish the bank of suffi-
cient width and solidity to withstand such occurrences as sand-

boils and water coming in by reason of seepage .

I do not think that I am concerned in this action to state
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what the rights of the parties would be had the plaintiffs raise d

their protection dykes to such a height as would have exceede d

that of the bank of the canal . That is a question which I do
not think comes in issue in this action, the evidence being that
the waters originally burst through the bank of the canal, an d
ultimately, by reason of the extra flood of six inches, did com e
over the protection dykes which they raised .

In my opinion, it was the duty of the Commissioners, havin g
regard to all the conditions, especially by reason of the knowl-
edge which their engineers possessed, to make adequate pro -
vision against the possibility of flooding taking place by reason

of the bank of this canal being burst . They knew the porous

condition of the soil, they knew that it was merely a quick-
sand whenever it became saturated with water on which the y
were building the bank of this canal ; at all events that ther e
was a very unstable foundation, and therefore, in my opinion ,
it was all the more incumbent on them to so construct the bank
as to prevent disaster arising from that source . I am quit e
willing to grant that the Commissioners are not insurers an d
not bound to anticipate unusual events, such, for instance, a s
the destruction of this canal by a bolt of lightning or by a
tornado or by a waterspout or anything of that kind, but I am
equally of the opinion that sand-boils and rat-holes are no t
acts of God and do not form a good defence to the action .

It must be remembered that the provisions of the statut e
are not compulsory . The petitioners who initiated the build-

ing of this dyke were given the privilege by the statute for
their own benefit, they were given authority by the statute t o
expropriate the property of their neighbours, that is to say, th e
plaintiffs in this suit . They chose to exercise that privilege

for their own benefit. It seems to me that that carries with

it the responsibility of so exercising that privilege that it shal l
not become a nuisance or source of danger to their neighbours,
which in fact this canal did become, having regard to the con-
ditions under which it was maintained . It must be remem-
bered that there was no systematic or regular inspection of the

canal . Occasionally an engineer, according to the evidence,
came there and visited it, but remained no length of time. The
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matter was apparently handed over to the control of a man

who was not at all of scientific training or had any experienc e

in these matters, who was in charge of the pumping station ;

and I think he did the best he could do to fill all these cavitie s

as they appeared ; but I think substantially the whole trouble

was that the bank was not built of sufficient width and solidit y

to withstand known yearly occurrences, having regard to th e

unstable foundation on which it was put, and having regar d

to the certainty of damage if the canal gave way .

There was one other defence raised, and that was that th e
damage would have occurred in any event by reason of th e
extra six inches of water, which was shewn by the evidence t o

have come over the farm on July 17th, that is to say, durin g

the three days following the bursting of the bank of the canal .

As to that I apprehend that where the natural consequence o f

a given act of negligence is to produce a certain result, it i s
for the defendants who claim that that result would have take n
place in any event from some other cause, to shew affirmativel y

that it was so, and not leave it to speculation on the par t

of the Court.

There was evidence given that at the very time the bank

burst the plaintiffs were engaged and were using men for th e

purpose of raising the protection dykes all around their farm .

Roughly speaking, they had to contend with an extra tw o
inches every twenty-four hours for three days, and whether i t
was possible for them to have kept out the extra six inches i n
the time that was at their disposal, and with the resources that

were at their disposal, I am absolutely unable to say, although

I have had the advantage of a view of the locality . The mind
of the Court is in a state of doubt on that point, and I think
it was incumbent on the defendants to positively shew beyon d
any reasonable doubt that it was impossible for the plaintiffs ,

under the circumstances, to have escaped the consequences o f

the further rising of the flood . Under these circumstances I
do not think that it is a good defence, any more than it woul d
be in the case of a man who is negligently run over by an auto -
mobile and immediately following on the heels of the firs t

accident another automobile, in a similar way, runs over him .
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I do not think that the first automobile could escape payin g
damages on the mere suggestion that the same accident woul d
have occurred and the same or similar injuries would have been
caused by the second automobile doing the same thing .

Now with regard to the damages, I have a great deal o f
doubt as to what should be allowed . With respect to the
plaintiff Mrs . Morrison, who is claiming for damages to th e
reversion, I think that the damages can only be nominal .

With respect to the tenant, the son Clark Morrison, whose
crops have been destroyed, the claim originally put forward
was certainly very largely over-estimated . I find, for instance,
that the claim as originally presented claimed for 60 acres of

hay, whereas as a matter of fact there were only 33 acres ; he
claimed for 24 acres of oats, whereas as a matter of fact ther e
were only about 15 acres ; he claimed for 2 acres of potatoe s
where there was only 1 acre, and so on. I have come to the

conclusion that so far as the plaintiffs' estimate of their damage
is concerned I must practically disregard that and have resor t
to what evidence there was, which was of an indifferent char-
acter .

There are, of course, the income-tax returns ; but apart from

the fact that they are res inter alios and apart from the fact

that there was room for misinterpreting the requirements o f

the law and that they were not made out by Clark Morriso n
himself, I doubt whether they are of any real relevancy, as th e
true question is what was the value of the crop at the time of
its destruction and not what was the taxable income afte r

making all proper deductions.

There was evidence given by three persons more or less dis-
interested, one man in particular, the fruit inspector, Clarke ,
whose evidence I regard as the most reliable and who appeare d
to have had considerable experience of farming in this district .
He states that in normal times the return from this farm woul d
have been somewhere between three and four thousand dollars
a year. I have, of course, also to take into account the possi-
bilities that this particular crop might have come to nothing
by reason of untoward climatic conditions, or that there ma y
have been no real value when it was harvested on account of
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market conditions, or that other accidents may have happene d
which would have prevented any real return from it—I hav e
to take all these possibilities into account. On the whole I
think the sum of $3,600 would be a reasonable amount t o
allow .

There will be judgment accordingly, but only one set o f
costs .

HUNTER ,
C.J .B .C.

192 1
June 16.
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A. H. MacNeill, K.C. (Hamilton Read, with him), for DISTRICT

appellants : The powers of the Commissioners are compulsory.
There is first the Act of 1897 (R .S.B.C. 1897, Cap. 64), and
the 1911 revision (Cap. 69, Sec. 18(1)) is the same. There
is then the Act of 1913 (Cap . 18, Sec. 52) in which the word
"duty" is changed to "power ." In its natural state this farm
would have been flooded in any event and the question i s
whether in law there can be any liability on our part whe n
under natural conditions they would have been flooded any
way, and it is impossible to deal with sand-boils . The Com-
missioners acted on the engineers' advice and carried out their
instructions . Failure to perform additional works (other than
those originally contemplated) does not make them liable : see Argument

Corporation of Raleigh v . Williams (1893), A.C. 540 ; Hemp -

hill v. McKinney (1915), 21 B .C. 561 at p . 567 ; Hornby v .

New Westminster Southern Railway Company (1899), 6 B .C.
588 ; Green v. The Chelsea Waterworks Company (1894), 70
L.T. 547. On the question of the creation of a nuisance see
Attorney-General v. Cory Bros. & Co. (1921), 1 A.C. 521
at pp. 539-40. They used all reasonable care : see Carstairs

v. Taylor (1871), L .R. 6 Ex. 217 ; Anderson v. Oppenheimer

(1880), 5 Q .B.D. 602 ; Dixon v . Metropolitan Board of Works

(1881), 7 Q.B.D. 418 ; Dumphy v. Montreal Light, Heat an d
Power Company (1907), A.C. 454. We say the powers are not
permissive but compulsory : see Canadian Pacific Railway v .

Parke (1899), A.C. 535 at p. 546. We were authorized by
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statute to acquire these lands for a certain purpose which we
did and we cannot be subject to an action for nuisance : see
Thomas v. Birmingham Canal Co . (1879), 49 L .J ., Q.B. 851 ;
Green v. The Chelsea Waterworks Company (1894), 70 L.T .
547 at p . 549 ; Dunn v. The Birmingham Canal Company
(1872), 42 L.J ., Q.B. 34 ; Snook v . The Grand Junction
Waterworks Company (Limited) (1886), 2 T.L.R. 308 . On
the question of statutory authority see East Fremantle Cor-
poration v. Annois (1902), A.C. 213 at p . 218 ; Forbes v.
Lee Conservancy Board (1879), 4 Ex. D. 116. At most it i s
only a case of non-feasance : see Municipality of Pictou v.
Geldert (1893), A .C. 524 ; Municipal Council of Sydney v .
Bourke (1895), A .C. 433 at p. 444 ; Von Mackensen v. Cor-
poration of Surrey (1915), 21 B .C. 198 ; Mayne on Damages ,
8th Ed., pp. 7-8 .

S. S. Taylor, K.C., for respondents : On the authorities i t
should not be necessary for me to discuss the evidence : see
McHugh v. Union Bank of Canada (1913), A.C . 299 at p. 308 ;
Khoo Sit Hoh v. Lim Thean Tong (1912), A.C. 323 at p . 325 ;
Dominion Trust Company v . New York Life Insurance Co .
(1919), A.C. 254 at p. 257 . There was no great pressur e
here to create the shooting up of water or geiser as there was
only a five-foot head . We say the defective construction was
the cause of the flooding and, secondly, there was misfeasance
owing to lack of repair . On the first point they did not con-
struct in accordance with specifications. In Williams v. The
Corporation of the Township of Raleigh (1892), 21 S.C.R .
103 at pp. 132-3 ; (1893), A.C. 540 at p. 550, the Ontario
statute is different . They did not plead that we should pro-
ceed by arbitration ; the Court should decide : see Cameron v .

Cuddy (1914), A.C. 651. The Williams case, supra, which

is explained in Spratt v. Township of Gloucester (1920), 5 4

D.L.R . 275 at p . 278 does not apply here ; see also Coe v . Wise

(1864), 5 B. & S. 440 at pp. 450-4 ; Sanitary Commissioners

of Gibraltar v. Orfila (1890), 15 App. Cas . 400 at p. 412 ;

Metropolitan Asylum District v . Hill (1881), 6 App. Cas. 193

at pp. 212-3 . As to liability for nuisance they could hav e

done this work without nuisance so they cannot plead pro-
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tection of the statute : see Geddis v . Proprietors Bann Reser-

voir (1878), 3 App . Cas. 430 at p. 456 ; Oliver v. Horsham

Local Board (1893), 63 L.J., R.B. 181 at p. 185 ; Great

Central Railway v . Hewlett (1916), 2 A.C. 511 at pp . 51 9
and 522 . This case does not come within the phrase "act o f
God" : see Baldwin's Lim. v. Halifax Corporation (1916), 8 5
L.J., Q.B. 1769 at p. 1774 ; Mayor and Corporation of Shore-
ditch v. Bull (1904), 90 L .T. 210. They are guilty of mis-
feasance : see Dawson & Co . v . Bingley Urban Council (1911) ,
80 L.J., K.B. 842 at p. 848 ; Thompson v . Bradford Corpora-
tion (1915), 84 L.J., K.B. 1440 ; McClelland v. Manchester

Corporation (1911), 81 L .J., K.B. 98 at p. 106 ; Hawthorn

Corporation v . Kannuluik (1906), A.C. 105 at pp. 108-9 ;
Greenock Corporation v . Caledonian, Railway (1917), 86 L.J . ,
P.C. 185 at pp. 193-5 ; and Morrison v. Sheffield Corpora-

tion (1917), 86 L.J., K.B. 1456 at pp . 1458-9 particularly a s
to repair ; see also Gallsworthy v. Selby Dam Drainage Com-

missioners (1892), 1 Q.B. 348 at p. 353. On the question
of non-repair by public bodies see Cowley v. Newmarket Loca l

Board (1892), A.C. 345 at pp. 349-350 ; Borough of Bathurs t

v. Macpherson (1879), 4 App. Cas. 256 at pp . 265-6 ; City

of Vancouver v. McPhalen (1911), 45 S .C.R. 194 at pp . 211-
216 ; The Mersey Docks Trustees v . Gibbs (1866), L.R. 1
H.L. 93 at pp . 104-5 and 107-8 ; Leighton v. B.C. Electri c

Ry. Co . (1914), 20 B.C. 183 ; Woodward v . Vancouver
(1911), 16 B .C. 457 ; Cooksley v. Corporation of New West-
minster (1909), 14 B .C. 330 at p. 337. This judgment can
be sustained on defective repair. You can protect your own
lands : see Gerrard v. Crowe (1920), 90 L .J., P.C. 42 at p.
45 et seq . ; The King v . Commissioners of Sewers for Pagham ,
Sussex (1828), 8 B . & C . 355 . We can raise our own dyke
as high as we please. On the question of seeping through see
Nitro-Phosphate and Odam's Chemical Manure Company v .
London and St . Katharine Docks Company (1878), 9 Ch . D .
503 at pp . 526-7 .

W. S. Deacon, on the same side : As to whether the farm
would have been flooded any way, a case has not been made

3
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out here to bring it within Corporation of Raleigh v . Williams
(1893), A .C. 540 .

MacNeill, in reply.
Cur. adv. volt .

COURT OF

	

7th March, 1922 .
APPEAL

	

MARTIN, J.A. would allow the appeal in part .

1922

is one of liability. The amount of damages given, if liabilit y
MORRISON is found, is not in dispute, except as to nominal damages
CoMans- granted the plaintiff Ellen M . Morrison. With respect to these

DWnNEy
latter damages, I am of the opinion that they cannot b e

DYKING awarded .
DISTRICT

Evidence was adduced to the effect that by reason of the
flooding the future selling price of the lands would be affecte d
and the claim was made for injury to the reversion. The

lease to the present tenant had some four years to run from
the date of the flooding. This very point is dealt with i n

Rust v . Victoria Graving Dock Company and London and St .
Katharine Dock Company (1887), 36 Ch. D. 113, on an appea l

from Mr . Justice Chitty. There it was held that a reversioner
can only recover damages where the injury to the property i s
permanent, so that it will continue to affect it when the rever-
sioner comes into possession, and he is not entitled to damage s

GALLIHER, J .A . : The only question involved in this appea l
March 7 .

GALLZHER,
J .A .

	

in respect of a temporary injury on the ground that it affect s

the present saleable value of his reversion.
This case is referred to and distinguished in Tunnicliff e

Hampson, Limited v. West Leigh Colliery Company, Limite d

(1906), 2 Ch. 22. In adverting to the Rust case, Collins ,

M.R. says at p . 28 :
"The plaintiffs' land had been flooded and certain houses damaged, and

the Court of Appeal, while allowing the expense of repairing the house s
and the rent during the repair, disallowed a sum estimated by a refere e

as a loss likely to arise from reduced rental for four years, after the
repairs were completed, in consequence of the prejudice against the neigh-

bourhood caused by the flood, "

and distinguishes the case then under consideration from th e

Rust case . The circumstances in the Rust case are very simila r

to the case at bar, but, be that as it may, the matter seems se t
at rest by the decision of the House of Lords in the Tunnicliffe
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case, supra, reversing the judgment of the Court of Appeal :
(1907), 72 L .J., Ch. 102 ; (1908), A.C. 27. That action
was brought by the owners of cotton mills for damages fo r

subsidence caused by the mining operations of the defendants ,
and the question was whether such damages ought to includ e
compensation for the depreciation of the selling value of th e
property due to the apprehensions which a purchaser might b e
expected to entertain of the possibility of future damage. The

facts in that case were much stronger than in the Rust case ,
supra, or in the case at bar, yet the House of Lords held such
could not be awarded. Lord Macnaghten, at p. 104 of the
Law Journal Reports, puts it thus :

"I think that this case is concluded by authority . In my opinion it is

impossible to reconcile the judgment under appeal with the principles laid

down in this House in Backhouse v . Bonomi [ (1861) ], 34 L.J., Q.B . 181 ;

9 H.L. Cas . 503 and Darley Main Colliery Co . v . Mitchell [ (1886) ], 5 5
L .J., Q .B . 529 ; 11 App. Cas . 127 .

"It is undoubted law that a surface owner has no cause of action against

the owner of a subjacent stratum who removes every atom of the minera l

contained in that stratum unless and until actual damage results fro m

the removal . If damage is caused, then the surface owner `may recover

for that damage,' as Lord Halsbury says in Darley Main Colliery Co. v .
Mitchell, `as and when it occurs .' The damage, not the withdrawal o f
support, is the cause of action . And so the Statute of Limitations is no
bar, however long it may be since the removal was completed ; nor is it
any answer to the surface owner's claim to say that he has already brought

one or more actions and obtained compensation once and again for other

damage resulting from the same excavation .

"If this be so, it seems to follow that depreciation in the value of the

surface owner's property brought about by the apprehension of futur e

damage gives no cause of action by itself . That was the conclusion

reached by Chief Justice Cockburn in his dissentient judgment iR Lam b
v . Walker [ (1878) ], 47 L.J ., Q.B . 451 ; 3 Q .B .D. 389, which was approve d
in this House in Darley Main Colliery Co . v . Mitchell. I think, as the

Chief Justice thought, that this conclusion necessarily follows from the

principles asserted by the noble and learned Lords who took part in
Backhouse v. Bonomi, and particularly by Lord Cranworth and Lord

Wensleydale. "

And Lord Ashbourne, at p. 105 :
"To give damages for depreciation because a purchaser, from the fear

of future damage, would give less after the subsidence would be a metho d

of doing that which the law as laid down in this House would not sanc-

tion. Chief Justice Cockburn well put the position in his judgment in

Lamb v . Walker, which has been accepted as law : `Taking the view I d o
of that decision (Backhouse v . Bono'ni) , I am unable to concur in holding
that, in addition to the amount to which he may be entitled for actual
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C.J .B.C .

192 1

June 16 .

COURT OF

APPEAL

1922

March 7 .

MORRISON
V,

COMMIS -
SIONERS OF
DEWDNEY
DYKING

DISTRICT

OALLIIIER,

J .A.



36

	

BRITISH COLUMBIA REPORTS .

	

[Voi.. .

HUNTER ,
C.J .R.C .

192 1

June 16 .

COURT OF
APPEA L

192 2

March 7 .

MORRISON
V .

COMMIS -
SIONERS OF
DEWDNE Y
DYKIN O

DISTRICT

OALLIHER,

J.A.

damage sustained through the excavation of the adjacent soil by th e

defendant, the plaintiff is entitled to recover in respect of prospectiv e

damage, that is to say anticipated damage expected to occur, but whic h

has not actually occurred and which never may arise ..' "

And the Lord Chancellor (Lord Loreburn) at p . 106 :
"To say that the surface land would sell for less because of the appre-

hension of future subsidence is no doubt true. To say that the deprecia-

tion in present value caused by that apprehension ought to be include d

as an element of compensation is, in my view, unsound . For that i s

asking compensation, not for physical damage which has in fact arisen ,

but for the present influence on the market of a fear that more suc h

damage may occur in future . "

On the appeal against the remaining plaintiff 's judgment ,

the case is one of very considerable difficulty owing to th e

peculiar condition of the soil in that neighbourhood, and th e

fact that so much technical evidence of experts has been taken ,

differing more or less on crucial features of the case . I agree

with the learned trial judge that cases of this sort are muc h

better tried with the aid of assessors skilled in this sort o f

work, but, like him, we have to grapple with it as best we can .

After several days spent in reading the evidence, examinin g

the exhibits and trying to understand and apply them, I fin d
no little difficulty in arriving at a conclusion on the facts .

Much evidence has been adduced as to the method of construc-
tion and the materials used therein, and while I think we must

regard all the experts as competent men, still, we find a shar p

line of cleavage between the experts on one side and on th e

other. This is more particularly noticeable as between th e

plaintiffs' expert Hermon and the defendants ' experts .

Mr. Hermon goes very carefully into the method of con-
struction and the material that should have been used, an d

while it may be that to have followed out his ideas would hav e

resulted in a safer and better structure (which defendants '

experts dispute), still, under the authority of the statute unde r

which the Commissioners proceeded with the work, if they hav e

fulfilled all the requirements of that statute (and I think w e

must hold under the evidence that they have), then they hav e

erected a structure in accordance with approved plans and speci -

fications, and any subsequent changes made have been in th e

nature of strengthening rather than weakening the bank .

It is to be regretted that defendants were unable to procure
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the specifications upon which the work carried out by Webster

was based, but there is the evidence of the engineers on the

work that these plans and specifications were carried ou t

absolutely, and we would not, I think, be justified in casting

any doubt upon that .

The problem of dyking in this district, and many other dis -

tricts along the Fraser, is a difficult one, owing to the depth 192 2

of quicksand underlying the surface and which, when the 11arch T .

river rises in flood, becomes strongly impregnated with water,

but I would hold, upon the evidence, that this has been intelli-
gently dealt with and that there was not faulty constructio n

of the dyke or canal.

The defendants raise the further point that by reason of th e

rise in water between the 15th of July (the day the da m

broke) and the 18th, the plaintiffs' land would have been

flooded in any event from another source not controlled o r

affected by these works. There is conflicting evidence on this

point, but I would hold that with the assistance the Morrison s

had on hand they could have taken care of that gradual ris e

of water within the two days by continuing to do what the y

were engaged on at the time the bank broke, viz ., raising the

level of their natural dyke or ridge of high land .

Then there is the theory that a sand-boil bursting up within

a few feet of the toe of the dyke (which they class as an act CALLIHER,

of God) was the cause of the bank breaking . The existence

	

J .A .

of a break in the surface of the ground near the dyke is estab-

lished, but the evidence as to the effect of this is not sufficiently

definite and convincing to enable me to hold that such was the

case . It seems to me that it was the lack of or insufficiency o f

repair that caused the bank to give way when the time of stress

came. This, I think, is a fair inference to be drawn from

the evidence as a whole.

I would prefer to put the defendants' liability, if any, on

this ground, as it seems to me better established than that o f

faulty construction. If this finding of fact is well founded,

it remains only to consider whether, under the statute, a liability

to repair and maintain is cast upon the defendants. The work

was constructed in 1911 and 1912, but I think it necessary to

HUNTER,
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go back to the consolidation of the British Columbia statute s
of 1897, being chapter 64 of those statutes . Under the hea d
of "Powers and Duties of Commissioners," and at section 18(1)
we find the Commissioners are given power to build, make ,

COURT OF
operate, etc., dykes, dams, etc ., and goes on to recite :

APPEAL

	

"And it shall be their duty to execute or cause to be executed th e
works .

	

. and to see that the same are duly operated and maintaine d
1922

	

in a proper state of repair . "

This section is carried through in the Revised Statutes of

1911, Cap. 69, without change. This Act (the Drainage ,
Dyking and Irrigation Act) was again consolidated and amende d
in 1913, Cap . 18, and section 52 of that Act takes the place o f

section 18 of the Revised Statutes of 1911. Section 52, as
amended by section 6 of Cap . 23, of 1919, reads as follows :

"The Commissioners shall have power to execute or cause to be executed ,

the works shewn upon the plans referred to in sections 29 and 51 hereof ,

filed as aforesaid, or decided upon in accordance therewith, and to se e

that the same are duly operated and maintained in a proper state o f

repair . In executing, maintaining and operating the said works, the

Commissioners shall have power to construct, build, dig, make, operate ,

and maintain such dykes, dams, weirs, flood-gates, . . . . as they may

deem advisable for draining, dyking, or irrigating the lands in the district :

provided that no such works shall be executed until plans showing the

location thereof have been deposited in the Land Registry Office pursuan t

to the provisions of this Act, and that no works injuriously affectin g

natural or artificial waterways shall be executed until approved by th e

Minister of Lands. It shall be their duty to attend to the making,

levying and collecting of taxes, and to properly apply all sums collected ,

and generally to carry out the provisions of this Act . "

Had section 18(1) of Cap. 69, R.S.B.C. 1911, remained

without change, I think there can be little doubt that th e
plaintiffs could maintain an action and that the defendant s
would be liable. The point came before this Court in 11ic -

Phalen v. Vancouver (1910), 15 B.C. 367, where we held
the City liable for non-repair . This case was carried to the
Supreme Court of Canada and our judgment affirmed (4 5
S.C.R. 194) . Their Lordships in the Supreme Court deal t
fully with the leading English eases bearing upon the subject ,
including cases in the House of Lords and Privy Council, an d
I need not do more than refer to that case .

The point to be decided then is : Has the change in our
statute above referred to weakened the effect of that case as a n
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authority, as applied to the existing change? In my view i t
has not, though it has made the matter more difficult to deter -
mine . The duty cast upon the Commissioners in the origina l
statutes to maintain in a proper state of repair (in viewing th e

intention of the Legislature), if it is to be deemed to be relieve d

against by subsequent enactments,those enactments should eithe r

be in express words, or at all events in such language as would
enable us to say the Legislature must have so intended . It
is true the wording has been altered in the repealing Act, an d
had the duty not been before expressly imposed we might find
difficulty in concluding liability . Where we find words directly
imposing a duty and no express words relieving against tha t
duty in a later statute, we are then entitled to gather from the
Act generally what was the intention of the Legislature .

Now turning again to section 52 of the Act of 1913, th e

words are :
"The Commissioners shall have power to execute, or cause to b e

executed, the works shewn upon the plans . . . and to see that th e

same are duly operated and maintained in a proper state of repair. "

It seems to me that a reasonable construction of those word s

would be to say that the power to construct and the power t o
maintain in proper repair run together . The Commissioner s

are not compelled to construct, and if they do not no questio n

of repair could of course arise, but if on the other hand they
decide to construct and do construct, are they free from an y

duty or obligation to repair under the statute ? Once having
exercised their powers of construction of what would, if allowed
to go into disrepair, be a dangerous menace under flood condi-

tions, I can scarcely conceive of a Legislature intending t o

relieve them of a duty previously imposed in express words ,
unless they in just as express words so intimated .

In the result the appeal against Ellen M . Morrison is allowed ,
and as against the other plaintiff, dismissed .

MCPIILLIPs, J.A. : I am in agreement with the judgment
iepnnS .IPS .

of my brother GALLIlIER .
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Appeal allowed in part .
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CANADIAN CREDIT MEN'S TRUST ASSOCIATION ,
LIMITED v. JANG BOW KEE AND YIN SHEE .

March 10 .

	

Personal liability for costs—Jurisdiction—Can. Stats. 1919, Cap. 36 .

CANADIAN

	

Secs . 63 and 68 (2) —Bankruptcy Rules 54 (3) and 71 .

CREDIT
MEN'S

	

The Court of Appeal when acting as a Court of Appeal in Bankruptcy ha s
TRUST

	

absolute jurisdiction over costs .
ASSOCIATION

Bankruptcy—Authorized trustee—Action—Unsuccessful on appeal

On motion to the Court of Appeal by the authorized trustee in bankruptc yv .
JANe Bow

	

(who had been successful in an action in the Court below but unsu c

KEE cessful in the Court of Appeal) to vary the settling of the judgmen t

by the registrar which made him personally responsible for the costs

of the opposite party :

Held, per MACDONALD, C.J .A . and GALLIHER, J.A ., that in section 68(2 )

of The Bankruptcy Act which provides that "subject to the provision s

of this Act and to General Rules, the costs of and incidental to any

proceeding in Court	 shall be in the discretion of the Court . "

The word "Court" has impliedly a wider meaning than that given i n

the interpretation clause, and said section applies to the Court o f
Appeal . In the present case the clause making the trustee personall y

liable should not be struck out.
Per MARTIN, J .A . : The combined effect of the section and rules of Th e

Bankruptcy Act governing appeals is that appeals thereunder coming

before the various Appeal Courts are to be disposed of in all respect s
both as to subject-matter and costs as if they were ordinary appeals ,

the expansion of the meaning of "Court" is therefore unnecessary
and the motion should be dismissed .

M OTION by way of appeal from the settling of the judg-
ment of the Court of Appeal by the registrar who inserted a
clause in the judgment making the unsuccessful appellan t
personally responsible for the costs . The Quong Tai Chong
Company made an assignment on the 27th of December, 1920 ,
and the plaintiff was, pursuant to the provisions of the Act ,
made the authorized trustee . On the 1st of December, 1920 ,
the defendant Jang Bow Kee, who was a partner in Quong Ta i
Chong Company, transferred certain property to his wife, th e
defendant Yin Shee. The plaintiff brought action to set asid e
the conveyance as made with the intent to defeat and defraud
the creditors of Quong Tai Chong Company . The plaintiff
succeeded on the trial but judgment was given against it on
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appeal. Heard at Victoria on the 8th of February, 1922, by CAO

A

T
OF

MACDONALD, C.J.A., MARTIN, GALLIHER and EBERTS, JJ.A.

	

-
192 2

O'Brian (Brown, K.C., with him), for the motion : This March 10 .

question is governed by the recent judgment of this Court in -
Bond v. Conkey (not reported) . The trustee succeeded below C CREDIT Y
but failed here . The jurisdiction is under section 63 of The MEN's

TRUST
Bankruptcy Act. There is no inherent jurisdiction as to costs . ASSOCIATION

Section 68(2) provides that the costs are in the discretion of
the Court. Under the Bankruptcy Rule 54(3) the trustee i s
not personally liable for costs unless for some special reason th e
Court otherwise orders . The English rule only applies where
the trustee is a defendant : see Baldwin on the Law of Bank-
ruptcy, 11th Ed., 882. Under Bond v. Conkey section 6 3
does not apply when sitting as a Court of Appeal but in thi s
case the Court was sitting in bankruptcy. As to his personal
liability see Williams on Bankruptcy, 12th Ed ., 355 ; Baldwin,
201 and 271 ; Ex parte Leicestershire Banking Company . In
re Dale (1884), 14 Q.B.D. 48.

O'Dell, contra : Rule 71 provides that appeals in bankruptcy
matters are regulated by the rules of the Court hearing the
appeal. This does away with his argument and leaves the
matters entirely in the discretion of the Court. One of the
rules of the Court is that costs follow the event .

O'Brian, in reply.
Cur. adv. vult.

10th March, 1922 .

MACDONALD, C.J.A. : These proceedings were taken by the
authorized trustee, under an assignment pursuant to The Bank-
ruptcy Act, made by one Jang Bow Kee . They were com-
menced in the Bankruptcy Court to set aside a conveyance on
the ground of fraud . They were successful and on appeal MACDONALD ,

to this Court the appeal was allowed . The registrar inserted
in the judgment of this Court a clause directing the unsuccess-
ful appellant to pay the costs of the respondents personally and
this motion is made to vary the formal judgment by striking out
the personal order against him.

The Bankruptcy Act, Sec. 2(l), defines "Court" or "the

V .
JANe Bow

KE E

Argument
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the Court which is invested with original jurisdiction in bank -
1922

	

ruptcy under the Act, and such Court in this Province is th e
March 10. Supreme Court (section 63(a)) . By the same section 63 ,

CANADIAN subsection 3(b), the Court of Appeal of British Columbia i s
CREDIT constituted an Appeal Court of Bankruptcy . Then section
MEN'S
TWIST

	

68 (2) declares that "subject to the provisions of this Act and
ASSOCIATION to General Rules, the costs of and incidental to any proceed -

Court" to mean, unless the context otherwise requires or implies ,COURT OF
APPEAL

<TANG Bow ing in Court . . . . shall be in the discretion of the Court."
KEE

Rule 54 (3) of the general rules provides that ,
"where an action is brought by or against an authorized trustee as repre-

senting the estate of the debtor, or where an authorized trustee is mad e
a party to a cause or matter, on his application or on the application o f

any other party thereto, he shall not be personally liable for costs unles s

the judge before whom the action, cause or matter is tried for some specia l
reason, otherwise directs . "

The General Rules, 68 to 71 inclusive, deal with appeals to
the Appeal Court and provide for the giving by the appellan t
of security for the costs of the appeal, and rule 71 declares that,
"subject to the foregoing Rules, appeals to the Appeal Court in any bank-

ruptcy district or division shall be regulated by the Rules of such Cour t

[the Court of Appeal of British Columbia], for the time being in forc e

in relation to appeals in civil actions or matters . "

Such rules do not extend to or deal with the question of
costs, that subject being dealt with by a section of the Cour t
of Appeal Act . It is true that the section of the Act has bee n

MACDONALD, imported into the rules for convenience by the compiler of th e
rules, but it is not in fact a rule at all . The English Bank-

ruptcy Act gives an appeal to the Court of Appeal in Bank-
ruptcy, but provides that, subject to the bankruptcy rules, th e
Court shall be governed by the provisions of Order LVIII . of
the Rules of the Supreme Court, which gives the Court dis-
cretionary power over costs . It is, therefore, as if Order
LVIII. were incorporated in The Bankruptcy Act. Had the
rules of the Court of Appeal of British Columbia been like
the English rules, there would be no difficulty in this case .
The Bankruptcy Act and Rules make no provisions other tha n
what I have adverted to with respect to the jurisdiction of th e
Appeal Court over costs . And yet it is apparent from th e
provisions requiring security for costs of an appeal to be given ,
that Parliament contemplated the Appeal Court in Bankruptcy
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having jurisdiction over the costs. The Appeal Court of Bank- COURT OF
APPEAL

ruptcy has only the jurisdiction given it by the Act ; it is
a statutory Court. The Appeal Court of Bankruptcy, by sec-

	

192 2

tion 63, subsection (3), is vested with and, I think, confined to march 10.

power and jurisdiction, except as varied by general rules, to CANADIAN

pronounce the order or decision which ought to have been pro- CREDIT
MEN' S

nounced by the Court appealed from. Subject to said rules, TRUST

it follows the procedure of the Court of Appeal of British ASSOCIATION

Columbia, but the power to give costs is not a matter of pro- JANG Bow

cedure. In the common law Courts this power was statutory,

	

KEE

commencing with the Statute of Gloucester, 6 Edw . I. In the

Court of Chancery it seems to have been inherent in the Court ,
but whatever the powers of these Courts were as to costs inher-
ent or otherwise, there are no words, I think, in The Bankruptc y
Act which confer the jurisdiction of those Courts upon th e

Appeal Court of Bankruptcy, except that specifically mentioned ,

viz ., to pronounce the judgment which the Court below ought

to have pronounced, and, if I am not in error in my construc-
tion of the Act, jurisdiction over costs .

It remains, therefore, to consider whether upon the true con-
struction of the several sections of The Bankruptcy Act to
which we have been referred, either expressly or by necessar y
implication, the Appeal Court has been given power over costs .

This, I think, depends upon the construction to be put upon MACDONALD ,

the word "Court." It will be seen that "Court," unless the

	

O .J .A.

context otherwise requires or implies, is to be taken to mean
the Court of original jurisdiction . Now the provision fo r
the giving of security for costs of an appeal, I think, necessarily
implies that the Appeal Court should have jurisdiction ove r

costs, and therefore the true construction of said section 68 (2 )

is that Parliament there made use of the word "Court" in a
broader sense than that defined in the interpretation clause ; in
other words, "Court" has impliedly in this connection a wide r
meaning than in the definition. Such a construction will give
effect to the manifest intention of Parliament and obviate the
absurdity of holding that Parliament intended to make pro -
vision for security for costs of a Court which otherwise woul d
have no jurisdiction to award costs . I think, therefore, that
section 68 (2) is applicable to the Appeal Court.
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General Rule 54 (3), above mentioned, does not call for o r
admit of the construction which I have placed upon section
68 (2) . I think that rule must receive the narrower con -

March 10 . struction . It refers to costs of an action and the trial thereof .

CANADIAN
It is the "judge" who is directed to give the costs in the manne r

CREDIT there stated and not the Court .
MEN'S
TRUST On this construction of section 68 (2) the Appeal Court ha s

ASSOCIATION
untrammelled discretion over costs, and in the exercise of tha t

TANG Bow discretion in the present case I would not strike out of th e
KEE

formal judgment the clause making the trustee personally liable .
It may be thought that this conclusion is at variance with th e
decision of the Court of Appeal in Bond v. Con/coy, not yet
reported . That was an appeal to the Court of Appeal of
British Columbia, a Court constituted by authority of the Pro-
vincial Legislature, while the Appeal Court of Bankruptcy i s
a Court constituted by authority of the Dominion Parliament .
A new jurisdiction is given to the former Court, which it i s

to exercise in accordance with The Bankruptcy Act and Rule s
and the practice therein pointed out . In that case the actio n
was commenced before the receiving order was made. After
the bankruptcy the plaintiff applied for security for costs o f
the action on the ground that the defendant had become a bank-
rupt . An order was made that the security be given withi n

MACDONALD, a time specified, otherwise the action should stand dismissed.
C .J .A . After the expiration of the time and after the action accordin g

to the order stood dismissed, the trustee in bankruptcy move d
to be made a party and to be permitted to defend . That
application was dismissed. An appeal was taken to the Court

of Appeal of British Columbia, and was dismissed . Counse l
for the trustee invoked said section 68 of The Bankruptcy Ac t
and the General Rule 54 (3), and submitted that the costs o f

the appeal should not be made payable by the trustee person -

ally. His application was dismissed on the ground that the

Act and rule were inapplicable to the Court of Appeal, whic h

they clearly were, the whole proceeding both in the Court belo w

and in the Court of Appeal being entirely outside The Bank-
ruptcy Act and Courts . It is clear that the decision in that
case as to costs was right and that the statutory provisio n

44

COURT OF
APPEA L

1922
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governing the Court of Appeal of British Columbia was applic-
able and the appeal being dismissed, that the costs should b e

ordered to follow the event .

We have, however, in this case an entirely different situa -

COURT OF
APPEA L

192 2

Mareh 10 .

tion : we have proceedings commenced in bankruptcy under CANADIAN

The Bankruptcy Act and carried from the Court of original CREDI T
ME N

jurisdiction in bankruptcy to the Appeal Court of Bankruptcy . TRUS
S
T

In support of the construction which I have put upon section Asso ciATioN

68 (2) I refer to In re Estate of Sir William Van Horne, JANG Bow

Deceased (1919), 27 B .C. 269, where I ventured to read the

	

KEE

words "net value" in accordance with the context rather than

with the definition given in the Act . In the interpretation

of the section of the Act there in question, the Succession Dut y

Act, Cap. 217, R .S.B.C. 1911, there were no such words as we MACDONALD ,
C .J .A .

find in this Act, "unless the context otherwise requires o r

implies, " yet that decision was upheld in the Privy Council ,

sub . nom. Royal Trust Company v . Minister of Finance (1921) ,

3 W.W.R. 749 ; [(1922), 1 A.C. 87], where notwithstanding

the definition, the meaning of the words "net value" were mad e

to conform to the context in order to carry out what appeare d
to their Lordships to be the intention of the Legislature .

MARTIN, J .A. : This is a motion to vary the registrar ' s settle-
ment of the judgment we pronounced herein on January 24t h

last, whereby the appeal of Jang Bow Kee et al. from the

Supreme Court of British Columbia in bankruptcy was allowed

as against the trustee in bankruptcy (the Canadian Credit
Men's Trust Association, Ltd.) of the Kwong Tai Chong Co.
In drawing up the formal order the registrar inserted a claus e
directing the said trustee to pay personally the costs of th e
appeal which it had unsuccessfully resisted, complying in this MARTIN, J .A .

respect with the settlement I made in Chambers of the judg-
ment we delivered in Bond v . Conkey (on a motion by a trustee
in bankruptcy for leave to appeal in an ordinary action in the
Supreme Court) based primarily upon the general principl e
laid down by the Privy Council in Pitts v . La Fontaine (1880) ,
6 App. Cas . 482 ; 50 L.J., P.C. 8, which settlement was affirmed
by this Court on August 2nd last, when the matter was rehear d
by it and the review of my settlement being considered to be
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COURT OF in effect a rehearing de novo of the motion before me in Cham -
APPEAL

bers, and not an appeal (for which no provision is made) I ,
1922 at the request of my brothers, took part in the rehearing. Upon

March 10. that rehearing the matter was fully debated and my brothe r

CANADIAN
MCPIIILLIPs made the following observations when judgment

CREDIT was delivered as aforesaid at the close of the argument :
MEN ' S
TRUST

	

"I am of like opinion, I think Mr . Justice MARTIN took the right view ;

AssocIATION and I would shortly put it upon this ground, that rule 54, subsection (3) ,
as I read it, has no application to this Court of Appeal . `The Court in
awarding costs,' the rule starts out, `may direct,' etc., and that is a
controlling provision, applicable to all the other sections . And when I

look into the interpretation of `Court,' it is unquestionably confined to

the Bankruptcy Court, and I do not see anything strange in that pro -

vision, because I think the intention of Parliament was to put in th e

Winding-up Act, and all these Acts, something in the form of a code, fo r

the benefit of the decisions of the various judges, when it comes to carry-

ing out the provisions of the Act, in so far as application is made to them .

The parties, then, have had the benefit of these decisions, and if they wis h

to go further, and if they have gone outside of the code they know tha t

they must go with the incidental risk . And in this case the incidenta l

risk is that, in accordance with the eases which Mr . Mayers has referre d

to in England, which I think are apposite and absolutely binding in effec t

upon this Court, the trustee in coming into this Court has come in with

the incidental risk, which is that he shall have to pay costs out of his own
estate first ; and the question whether he shall be entitled to recoup him -

self out of the estate in which he has acted is another matter not before

this Court . And it is right and proper too, if he does go into the Bank-

ruptcy Court, that the trustee should not go there vicariously, and

carelessly generally, but he should go with all due and proper security

against his own estate, which he imperils should he not so go, unless there

is a cause that warrants him going . "

But it is submitted that as our judgment in that case wa s
given in a purely Provincial matter in the course of an ordinary
appeal in this Provincial Court, and since this is a Federal
matter, though in this Court, we are a special statutory tribunal ,
exercising a Federal jurisdiction under The Bankruptcy Act ,
1919, Cap . 36, therefore our said decision does not apply t o
the costs of the present appeal, which should be governed by
said Act, and unless said rule 54 or section 68 gives us juris-

diction we cannot award them .

This submission necessitates a close examination of Th e

Bankruptcy Act and Rules .

The only interpretation of "Court" to be found in the Act
is in section 2, whereby it is enacted that—

v.
JANO Bo w

KE E

MARTIN, J.A.
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March 10 .
but with the addition, in italics, that "unless the context or
subject-matter otherwise requires," etc.

	

CANADIA N

By section 63 (1) :

	

MEN' S

"The following named Courts are constituted Courts of Bankruptcy
AssoczATro s

TRUS T
and invested within their territorial limits . . . . with such jurisdiction ti .
at law and in equity as will enable them to exercise original, auxiliary JANG Bo w
and ancillary jurisdiction in bankruptcy	 "

	

KEE

And the Court so "named" for British Columbia is "the

Supreme Court of the Province . "

Appeals from that Court of first instance are provided fo r

by subsection (3) of the same section 63, as follows :
"The Courts in this subsection named are constituted Appeal Courts o f

Bankruptcy, and, subject to the provisions of this Act with respect t o

appeals, are invested with power and jurisdiction to make or render o n

appeal asserted, heard and decided according to their ordinary procedure ,

except as varied by General Rules, the order or decision which ought t o

have been made or rendered by the Court appealed from . All appeals

asserted under authority of this Act shall be made,

" (b) In the Provinces of British Columbia, Manitoba and Saskatchewan ,

to the Court of Appeal of the Province ;

"(f) In the Yukon Territory, to the Court of Appeal of the Province

of British Columbia . "

After reading all the Act and Rules I find that whenever
the Appeal Court is referred to it is so designated throughout
them, e .g., in section 74 (under "Review and Appeal") and

MARTis ~ .A .

in rules 68-71 (sub tit . "Appeals to Appeal Court"), and i t
is clear therefore, unless the meaning of "Court" in rule 5 4
is to be expanded because the interpretation under said section
and rule so "requires or implies," having regard to "the con -
text or subject-matter," that it must be restricted to the Cour t
of first instance. Is there anything then which requires that
expansion ? It certainly is not necessary if the Act has other -
wise sufficiently provided for the "subject-matter" of costs in
appeal. It is clearly provided for in the said group of rule s
68-71, in an important particular, viz ., security for the costs
of an appeal, which is the first place, to the extent of $100,
are directed "at or before the time of entering an appeal" t o
be lodged in the Court (i.e ., appealed to) "to satisfy in so far

"In this Act, unless the context otherwise requires or implies, the COURT OF

expression,—(t) `Court' or `the Court' means the Court which is invested APPEAL

with original jurisdiction in bankruptcy under this Act ."
192 2

This interpretation is carried into the Rules by No . 2 thereof,
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COURT OF as the same may extend, any costs that the appellant may b eAPPEAL
ordered to pay," and power is given to the Appeal Court "i n

1922

	

any special case [to] increase or diminish the amount of suc h
march l0 . security or dispense therewith ." So here is a fund in Court

CANADIAN to satisfy so far as may be "any costs that the appellant may b e
CREDIT ordered to pay," and such a general provision must be regarde d
LEN 'S

TRUST at least as contemplating the exercise by the Appeal Court o f
ASSOCIATIO N

v.

	

its jurisdiction over costs in its ordinary way in all appeal s.
.TANG Bow brought before it from whatever source, and which it may order

KEE

This means that, subject to the special provisions made i n
the rules (i .e ., 68-70), appeals from the Bankruptcy Court ar e
to be dealt with by the Appeal Court in all respects as in
ordinary civil appeals, and indeed it is so declared by said sub -
section (3) of section 63, already cited, which declares tha t
appeals are to be "heard and decided according to their ordinary
procedure ." So we find that proceedings before the Appea l
Court are "regulated" by its rules and also by its "ordinary

procedure ." I regard these words as being used necessarily
in their broadest sense to cover all that ordinarily takes plac e

MARTIN . J .A . in a Court of Appeal in the course of its ordinary hearing an d
disposition of the appeal before it, and not as being confine d
to formal Rules of Court which are, in this Province fo r
instance, promulgated by the Lieutenant-Governor in Counci l
under section 72 of the Supreme Court Act, R .S .B.C. 1911 ,

Cap. 58, and not by the Court. There are many "Rules of

Court" in the true sense which govern the exercise of the
jurisdiction of this Court which are not to be found in suc h

Rules but are to be found in the Court of Appeal Act, R.S.B.C .

1911, Cap. 51, and in the Court ' s unwritten code of rules
which have been long firmly established in it and its pre-

decessor, the former Full Court . One striking example i s

the awarding of the costs of a great variety of motions durin g

the hearing—such as to quash for want of jurisdiction ; to

to be paid by the proper party . This view is confirmed by
rule 71, the last of the said group, as follows :

"Subject to the foregoing Rules, appeals to the Appeal Court in an y
bankruptcy district or division shall be regulated by the Rules of suc h
Court, for the time being in force in relation to appeals in civil action s
or matters ."
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extend time for appeal ; to enter appeal books ; for security ; COURT Of
APPEAL

to admit fresh evidence ; to amend appeal books ; or of adjourn-
ment, about all of which not a printed or written word is to be

	

1922

found in rules or statutes, yet this Court has from legal time March 10 .

immemorial awarded them without question, and it has
CANADIAN

repeatedly decided that it has power to dismiss an appeal with CREDIT

costs though it has no jurisdiction to entertain it . On the othe
r hand section 23 of the Court of Appeal Act confers in terms a ASSOCIATION

v .
power of costs on preliminary objections, and the latest formal JANG Bo w

Rules of Court 872 B. and C ., promulgated on July 31st, 1920,

	

KEE

respecting the cost of appeal books, confer upon us the powe r

of costs over appeal books, as we decided in Dominion Trus t
Co. v. Brydges (1921), [30 B.C. 264] ; 3 W.W.R. 391 ,
though they are, as I therein pointed out, p . 394, quite distinct
from the costs of the "event" of the appeal which are covere d
by section 28 of said Act, and the costs of the other motions
above mentioned are equally distinct from those of the "event . "
It must not be forgotten that this Court in its administration

of the joint principles of equity and common law is the inherito r

of the powers of those Courts in England and possesses certai n
inherent powers over costs, subject of course, to legislativ e
restriction (here, under said section 28) some of which are
those noted by the Chief Justice in Dominion Trust Co . v .

Brydges, supra, at p. 393, thus :
"It is, I think, clear that before the Judicature Act, the Court of MARTIN, J .A .

Chancery enjoyed and exercised jurisdiction inherent in the Court t o
impose costs of particular proceedings upon the party who ought to pay
them, irrespective of whether he were the plaintiff or defendant . When,
therefore, there is in the opinion of the Court, good cause for orderin g
that the costs of a particular proceeding or matter in the appeal, should
be paid by the successful party, the Court has full discretion and, in the
exercise of that discretion, may order a respondent as well as an appellant
to pay such costs."

And after noticing the practice of depriving successful liti-

gants of costs for misconduct, he goes on to say :
"That was the exercise of the inhert power of the Court, a power whic h

this Court possesses in as full a measure as did the former Court o f
Chancery, subject of course to the restrictions imposed by statute, whic h
restriction is wholly removed when good cause is found . The practice
which prevailed in England is considered more at large in James Thomso n
& Sons v . Denny (1917), 25 B .C. 29 ; (1918), 1 W .W.R. 435 ."

4
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And he concludes by saying that " the new rule neither adds
APPEAL

to, nor detracts from this inherent jurisdiction . "
1922

	

At p. 394, I expressed the opinion that we had inherent
March 10. jurisdiction over the matter, as did also my brother GALLIHER .

CANADIAN

	

It follows from all this that, in my opinion, the combine d
CREDIT effect of the said sections and Rules of The Bankruptcy Ac t
MEN ' S
TRUST is that appeals thereunder coming before the various Appeal

ASSOCIATION Courts are to be disposed of in all respects, both as to subject -
v .

.TANG Bow matter and costs, as if they were ordinary appeals, and there-
hEE fore there is no necessity for expanding the meaning of "Court "

under said rule 54. This matter of Provincial Courts exer-
cising Federal jurisdiction has been considered in our judgment
delivered three days ago in In re Alexander, Weaver Estate,
and Vancouver Harbour Commissioners (1922), [ante p. 11] ;
1 W.W.R. 1254, wherein I said, p . 1256 :

MARTIN, J .A . " It is to me, at least, equally clear that where it [a Provincial Court ]

is selected by the Federal Parliament as the tribunal to hear and deter -

mine Federal matters it does so in and by the ordinary way of its con-

stitution and machinery, though it doubtless would be open to the Federal

Parliament to require it to be extraordinarily constituted for that purpose ,

should it be deemed advisable. "

See also Bilsland v. Bilsland (1922), 1 W.W.R. 718.
I am, therefore, of opinion that we are bound by our prio r

decision in Bond v . Conicey, and that the settlement of the
judgment herein by the registrar in pursuance of it was right ,
and therefore this motion should be dismissed with costs .

GALLIHER,

	

GALLIIER, J.A . : I agree with the Chief Justice .
J .A .

EBERTS, J .A .

	

EBERTS, J.A. agreed in dismissing the motion .

Motion dismissed .

Solicitors for appellants : Livingston & O 'Dell .

Solicitors for respondents : Ellis & Brown.
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HOOPER v. THE CORPORATION OF THE CITY OF COURT OF

NORTH VANCOUVER .

	

APPEA L

192 2
Municipal corporation—Powers of council—By-law—Resolution discount -

ing fares on ferry—Right of action by ratepayer—Injunction—Irre- March 10 .

parable injury—Attorney-General as necessary party .

	

HoorEa
V .

An order was made granting an interlocutory injunction in an action to CITY OF
restrain a municipal corporation from operating a municipal ferry NORTH

under a resolution which provided for the allowing of a discount on VANCOUVER

the regular fares .

Held, on appeal, reversing the order of MURPHY, J . (GALLIHER and EBERTS,

JJ .A., dissenting), that the order be discharged .

Per MACDONALD, C .J .A ., and MCPHILLIPS, J .A . : The plaintiff had not

suffered any special damage and if it could be said that the action lay

because there might be damage to the public then the Attorney-Genera l

is a necessary party .

Per MARTIN, J.A. : The plaintiff had not shewn that he had suffered

irreparable injury .

A PPEAL by defendant from two orders of MURPIIY, J., of the
17th and 29th of November, 1921 (see 30 B .C. 336) granting
an injunction restraining the Corporation from issuing, honour -
ing, or accepting passes on the municipal ferries from North
Vancouver to Vancouver City provided for by resolution of
the Municipal Council under powers conferred on the Counci l
by by-law No. 392 of the Corporation. The plaintiff is a
ratepayer of the City of North Vancouver and said Corpora-

tion is the owner of the municipal ferries and the municipal
council passed a by-law empowering said Council to issu e
to every bona fide resident or ratepayer who produces a certifi- Statement

cate from the city clerk that he is such, a book of 20 ticket s
per month, and that each bona fide resident or ratepayer be
entitled to 21 tickets per month for each book of 30 commuta-

tion passenger tickets purchased by him. An injunction was
granted by MURPHY, J. until trial on the 17th of November ,
1921, and an application to set aside said order on the 29th of
November following was dismissed.

The appeal was argued at Victoria on the 11th of January,
1922, before MACDONALD, C.J.A., MARTIN, GALLIHER, MC -

PHILLIPS and EBERTS, JJ.A .
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Mayers (A. C. Sutton, with him), for appellant : There are
APPEAL

three objections to the injunction : (a) The plaintiff has no

	

1922

	

interest to maintain the action ; (b) there is no irreparable
March 10 . damage, in fact no damage at all ; (c) the proper remedy wa s

HOOFER under the Municipal Act. Under the resolution free passe s
v .

	

were to be given to persons who purchased a certain number :
CITY O F
NORTH see Robertson v. City of Montreal (1915), 52 S.C.R. 30 ;

VANCOUVER Dechene v. City of Montreal (1894), A.C. 640 ; Dundee Har-
bour Trustees v. D. & J. Nicol (1915), A.C. 550 ; Macllreith
v . Hart (1908), 39 S .C.R. 657 at pp. 661-2. As to his righ t
of action see Towers v. African Tug Company (1904), 1 Ch .
558 at p . 566 . On the question of damages see Elmhirst v .
Spencer (1849), 2 Mac. & G. 45 ; Johnson v. Shrewsbury and
Birmingham Railway Co . (1853), 3 De G.M. & G. 914
at p. 931 ; Dyke v. Taylor (1861), 3 De G.F. & J. 467 ;
Attorney-General v. Cambridge Consumers Gas Co . (1868) ,
4 Chy. App. 71 at p. 83 ; Fletcher v . Bealey (1885), 28 Ch .
D. 688. He must shew he sustained substantial injury. He
could not bring this action without the Attorney-General : see
Corporation of Oak Bay v. Gardner (1914), 19 B.C. 391 .
There is another appropriate remedy : see Keay v. City of

Regina (1912), 2 W.W.R. 1072 at p . 1076 ; Hope v. Hamilton
Park Commissioners (1901), 1 O.L.R. 477. There is a dis-
tinction between a private trust and a public one : see Evan

Argument v . The Corporation of Avon (1860), 29 Beay. 144 at p . 149 .

Davis, K.C. (Burns, with him), for respondent : He has

not argued the merits but confines himself to preliminar y
objections. As to his right to bring action a ratepayer can
bring action on behalf of all ratepayers where money or propert y
is involved. The Robertson case does not apply as there it i s

a public right. He can bring an action when money i s

involved : see Meredith & 'Wilkinson's Canadian Municipal

Manual, 415-9 . A ratepayer is distinguished from a "resident "

as he has responsibilities that a resident has not : see Dundee

Harbour Trustees v. D. & J. Nicol (1915), A.C. 550 at p. 558 .

The Attorney-General is not required as a party in an ultra

vires action which affects property rights . On the question

of irreparable damages see Robertson v. City of Montreal
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(1915), 52 S .C.R. 30 ; City of London v . Town of Newmarke t
(1912), 20 O.W.R . 929 .

Mayers, in reply, referred to Cory v . The Yarmouth an d
Norwich Railway Company (1844), 3 Hare 593 at p . 603.

Cur. adv. vult .

10th March, 1922.

MACDONALD, C .J.A . : In my opinion the plaintiff had no
right to bring this action ; it should have been brought, if at
all, in the name of the Attorney-General . The plaintiff has
suffered no special damage, the most that has been contended
for him is that, as a ratepayer of the City of North Vancouver ,
his interests will be injured by the acts complained of . Armour,
C.J.O., in Hope v. Hamilton, Park Commissioners (1901), 1
O.L.R . 477 at p . 479 succinctly states the law as follows :

"The rule is that no person may institute proceedings with respect t o
wrongful acts, which if of a private nature are not wrongs to himself, an d
if of a public nature do not specially affect himself, and this rule applie s
equally to ultra vines transactions . "

The subject is dealt with very fully in Robertson v . City of

Montreal (1915), 52 S.C.R. 30, where there was much differ-
ence of opinion. Mr. Justice MURPHY, in the Court below ,
distinguishes that case from the case at bar by saying that th e
plaintiff there "had• no interest qua ratepayer different fro m

the interest of any resident of the City," while he thought in

the case at bar, the plaintiff qua ratepayer had an interest
different from that of a mere inhabitant of the City . In
other words, because the ratepayers of the City of North
Vancouver may suffer an injury as such, they have a specia l
interest apart from the inhabitants generally, which entitles
the plaintiff as one of them to bring this action. With
respect, I am unable to agree with this view of the law ; the
injury must be peculiar to the plaintiff to entitle him to bring
the action, or must affect him in a manner different from tha t
of others generally . I do not think any distinction can b e
drawn between the ratepayers of the Municipality and th e
public generally sufficient to found this action in the plaintiff.
The learned judge no doubt had in mind the class of case s
referred to by the learned Chief Justice of the Supreme Court

COURT OF
APPEAL

192 2

March 10.

IHOOPER
V .

CITY O F
NORTH

VANCOUVE R

MACDONALD ,

C.J .A .
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APPEAL

trates by the case of Crampton v. Zabriskie (1879), 101 U .S.
1922 001, and in our own Courts is exemplified by Dundee Harbour

March 10. Trustees v. D. & J. Nicol (1915), A.C. 550, where it was held

HOOFER that the person there rated could bring the action . The Har-

v .

	

boor Commissioners were a quasi-private corporation with a
CITY OF
NORTH limited membership, having funds specially applicable to the

VANCOUVER purpose for which the corporation was brought into being, an d
were therefore trustees of the funds and the property of th e
corporation. The defendant, on the other hand, is a municipal
corporation acting on behalf of the general inhabitants of
the city as well as on behalf of those who are ratepayers . They

MACDONALD, have a ferry licence and are operating a public ferry with
C .J .A .

funds not specially allocated to that purpose. The injury, if

any, done in this case, is one which affects all ratepayers at
least equally with the plaintiff ; he suffers no peculiar damage
and the action therefore, assuming that it lies at all, should
have been brought in the name of the Attorney-General .

I would allow the appeal.

MARTIN, J.A. : This appeal should, in my opinion, b e
allowed on the ground that it cannot be said, in the proper sense,
that any irreparable damage will be suffered by the plaintiff ,

MARTIN, J .A .
if indeed there will be any damage at all, which is, in my
opinion, doubtful, as the matter now presents itself, though i n
view of the pending trial I express no decided view thereupon ,
nor upon the other points that have been raised, because I thin k
it better that the action should proceed to trial and all ques-
tions at issue be determined as soon as may be .

0ALL!HER,

	

GALLInER, J.A. : I would dismiss the appeal, agreeing in
J .A .

	

the conclusions reached by the learned trial judge .

McPuILrTrs, J .A . : With great respect to the learned judge

who granted the injunction, I cannot persuade myself that i t

MCPHILLIPS, is a proper case in which an injunction should have bee n
J .A . granted. I cannot see that it all cones within the accepte d

scope of being, upon a review of the facts, just or convenient .
In truth the injunction is highly inconvenient to the City Cor-
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poration, and I cannot see that the plaintiff has established even COURT of
APPEAL

a prima facie case of special damage or injury sustained by
himself (see Elmhirst v . Spencer (1849), 2 Mac. & G. 45 at

	

1922

p. 50) . At most, and I do not really consider that it is so, Mareh 10 .

there might be damage or injury to the public, but upon that
HooPER

phase of the matter the action would not be properly consti-

	

V .

tuted, the Attorney-General not being joined. This Court
CIT Y
NORTH

FO

passed upon that point in Corporation of Oak Bay v . Gardner \A;V COUVER

(1914), 19 B .C. 391 (also see Hope v. Hamilton Park Com-
missioners (1901), 1 O .L.R. 477, and Evan v . The Corporatio n
of Avon (1860), 29 Beay. 144, the Master of the Rolls at p .
149) . Then as to the necessity that there be special injury
sustained by the plaintiff himself to give status to bring th e
action we have the case of Robertson v . City of Montreal
(1915), 52 S.C.R. 30, and I would in particular refer to th e
judgment of the Chief Justice at pp. 31-2. Here we hav e
a ferry, the case in the Supreme Court had reference to auto -
busses. The analogy is complete enough, and I would refe r
to the judgment of Mr . Justice Duff at pp . 72, 75, and Mr.
Justice Brodeur at p . 76. It occurs to me that the Robertson
case is conclusive and, as there held, in the absence of evidenc e
of special injury sustained by the plaintiff he had no status
entitling him to bring the action (also see Macllreith v . Har t
(1908), 39 S .C.R. 657, Davies, J ., at pp. 661-2) .

MCPIIILLIPS ,
In view of the opinion at which I have arrived, it really

	

J .A .

is unnecessary to trench upon or deal with the merits, but in
pas ging I would refer to the case of the Attorney-General v .
Cambridge Consumers Gas Co . (1868), 4 Chy. App. 71, which
was a well-constituted one, that is, the Attorney-General wa s
joined, and the matter for consideration was the disturbance
of the pavement of a town by an unincorporated gas company

without lawful authority for the purpose of laying down gas -
pipes, and it was held not to be a nuisance so serious an d

important that a Court of Equity would interfere by injunctio n
preventing the doing of the work . There as here, after all ,
there would be the interference with operations that are of
public advantage. I would particularly refer to what Sir W .
Page Wood, L.J., said at pp . 83-4 . Then the present case is
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by no means one of irreparable injury (see Fletcher v. Bealey

(1885), 28 Ch. D. 688) .

The learned counsel for the respondent strenuously argue d
that the questioned resolution was ultra Wires as going beyon d
the authority given by by-law No . 392, Sec. 13, and it was

so decided by the learned judge. I cannot agree with this .

It is clear to me that all that has been done is well within the

purview of the by-law approved by the Lieutenant-Governo r

in Council . The authority extended was to "grant free trans-
portation and authorized the issues of passes to whom they

[the Council] may deem it advisable in the interests of th e
City to do so ." I fail to see that that which has been done i n
any way transcends the authority given the City Council . It
was pressed that the passes were not only to ratepayers but to
residents of North Vancouver, not residents necessarily of the

City of North Vancouver ; that if there was a profit it might
well be said that it would enure to the advantage of the rate -
payers of the City, but if a loss it would be a loss falling upo n
the ratepayers of the City only. Whilst this may be true ye t
the ferry, after all, is in its nature a public utility, and t o

carry the public generally is a matter of public advantage and

it assuredly will add to the revenue to have the public patron-

age, and the decision must be that of the City Council, th e
authorized authority. Is it reasonable that there should b e
interference at the suit of one or more of the ratepayers !
That would mean chaos and possible destruction of the ferr y
service so essential to the advancement of the City in that a

very large proportion of the inhabitants of the City of North

Vancouver and the surrounding districts as of necessity requir e

this ferry service to go to and from their work in the City
of Vancouver lying across Burrard Inlet, which is the stretch
of water the ferries traverse . The learned counsel for the
respondent also greatly relied upon Dundee Harbour Trustee s

v . D. & J. Nicol (1915), A.C. 550, and that portion of th e
judgment of Mr . Justice Duff in the Robertson case at p . 63

where that learned judge said :
"What I have said has, of course, no necessary bearing upon any right

a ratepayer might be supposed to have to impeach proceedings of th e

council to impose a tax or rate exigible from such ratepayer ."
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Could it be said that anything might reasonably ensue whic h

would create the incidence of taxation? Mr. Justice Duff
refers to something which might be said to favour an action
such as the present one, but I fail to see its imminence. The
ferry service is being carried on—if at a loss it means taxation ,

if at a profit the possible lessening of taxation—but there i s
no threatened taxation consequent upon the course being pur-
sued, and in any case, as I view it, we have here an intra vires
step duly and properly authorized supported by the authorit y

of an approved by-law passed within the ambit of statutory

authority conferred upon the Municipality. It would seem to
me that the contention put forward by the learned counsel for
the respondent does not fall within the ratio of Dundee Harbour
Trustees v. D. & J. Nicol, nor within the quoted language o f
Mr. Justice Duff. Further, the present case well falls within

the language used by Mr . Justice Duff earlier on that sam e
page 63, namely :

"The governing body of a municipal corporation exercising law-making

powers affecting the rights of all His Majesty's subjects presents a very

different hypothesis from a corporation administering private propert y

only. For excess of power in the first case (which is a wrong agains t

the corporation or against the public as a whole) the appropriate remedy

seems to be by way of some proceeding at the instance either of th e

Corporation itself or of an authority representing the public . "

Upon the whole I am of the opinion that the injunction wa s

wrongly granted ; in any case the action is not properly con-

stituted to admit of the cause of action set up being adjudicate d

upon, there being no case of special damage or injury sustaine d
by the respondent, and it is not a case of interference with an y
proprietary rights.

EBEItTS, J.A. would dismiss the appeal .

Appeal allowed ,

Galliher and Eberts, JJ.A. dissenting.

Solicitor for appellant : A. C. Sutton .

Solicitors for respondent : Burns & Walloon .
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coURT OF \'IPOND v. GALBRAITH AND THE BRENNAN LAK E
APPEAL

LUMBER COMPANY LIMITED .

Company law—Directors sole owners of company—Vote themselves salaries
— Director as secretary of company—Right to lien — Judgment —
Creditors' action to set aside—R .S .B .C. 1911, Caps . 243 and 93, Sec. 2
—B .C. Stats . 1919, Cap . 92 .

Three directors constituting the whole body of shareholders of a lumber

company voted themselves salaries of $5,000 a year each as president ,

manager and secretary-treasurer respectively . The company shut

down, but under resolution the officers' salaries were to continue for

the following year, the secretary-treasurer staying in charge of th e

works, there being evidence of his having made one small sale o f

lumber and doing some piling and sawing. The plaintiff who had

supplied the company with logs brought action to recover the purchase
price. The secretary-treasurer upon being served with the plaintiff's

writ immediately filed a lien under the Woodman's Lien for Wages

Act and obtained judgment by default. The plaintiff obtained judg-

ment in his action some days later . An action to set aside the default
judgment for a lien was dismissed .

Held, on appeal, reversing the decision of Muarin', J., that in the circum-

stances of this case the defendant was not entitled to a lien under th e

Woodman's Lien for Wages Act .

Per MCPIILLIPS, J .A . : The judgment obtained by the official for th e

enforcement of his lien is null and void against the creditors of th e

company on the ground that it had been obtained by collusion wit h

the company with the intent of defeating and delaying its creditor s
and giving a preference.

APPEAL by plaintiff from the decision of Mummy, J ., of

the 3rd of October, 1921, in an action to have a default judg-
ment of the 5th of May, 1921, in favour of the defendant
Galbraith against the defendant The Brennan Lake Lumbe r
Co. for $5,133.33 for wages and for a lien and all subsequen t
proceedings set aside and to restrain the defendant Galbrait h
from proceeding under the judgment and restraining the defend -
ant Company from disposing of its lumber. Galbraith and tw o
others (Miller and Johnston) formed the defendant Company i n
February, 1920, for the purpose of milling lumber at Brenna n
Lake. The capital was $15,000, the three men to pay $5,00 0
each .

	

Galbraith paid $5,000 but the other two paid onl y

192 2

March 10 .

\'iPOx o

V .

GALBRAITI I

Statement
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$2,000 each. In March, 1920, they purported to pass a resolu-
tion at a meeting of the directors giving themselves a salary of
$5,000 each as president, manager and secretary-treasurer ,
respectively. In November, 1920, the mill shut down and wit h
the exception of a little hauling no other work was done, only
one sale of $300 worth of lumber being made in the following
year by Galbraith . In December, 1920, Miller and John-
ston went to Victoria leaving Galbraith at the mill where
he merely acted as a watchman doing substantially no other
work. There was evidence of the three owners arranging tha t
their respective salaries should continue for the following year .
The plaintiff Vipond had contracted to supply logs and a cer-
tain number of the logs supplied not having been paid for h e
issued a writ on the 21st of April, 1921, which was served o n
Galbraith the same day and he signed judgment on the 30t h
of May, 1921 . On being served with Vipond's writ, Galbrait h
went to Victoria and on the 23rd of April swore out an affidavi t
of lien under the Woodman's Lien for Wages Act for his salary,
the affidavit being filed in the proper office of the Court . He
issued a writ to enforce the lien on the 27th of April an d
obtained a default judgment against the Company on the 5th
of May, 1921. The trial judge dismissed the action.

The appeal was argued at Victoria on the 2nd of February ,
1922, before MACDONALD, C .J .A., MARTIN, GALLIIIER and
MCPHILLIPS, JJ.A .

Mayers, for appellant : The circumstances do not constitute
a lien and if they did there was fraud in claiming and enforcing
the lien as against creditors, the judgment being obtained wit h
the intention of defeating creditors . The resolution by them-
selves as directors allotting salaries to each is illegal. After the
mill was shut down in November, 1920, with the exception o f
making one small sale of lumber nothing was done by Gal-
braith . The Act was intended to protect workmen who ha d
a valid claim for wages earned . The learned judge below
treated him as a watchman but directors cannot vote themselve s
salaries especially as against creditors of the company : see In
re George Newman d Co. (1895), 1 Ch . 674. The Fraudulen t
Preference Act incorporates 13 Eliz ., Cap. 5, Secs. 2 and 3 .

COURT O F
APPEA L

1922

March 10 .

VIPOND
V.

GALBRAITII

Statement

Argument
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Argument

If we shew there was collusion between the judgment creditor

and the Company that is sufficient to set the judgment aside :

see Edison General Electric Company v . Westminster and Van-

couver Tramway Company (1897), A.C. 193. There is no

difference between a consent judgment and a default judgmen t

in this regard. On the question of the statute of Elizabeth see

Penny v. Fulljames (1920), 1 W .W.R. 555 .

Higgins, K.C., for defendant Galbraith : These men wer e

high-class artisans . They did not draw their salaries, they

only took what they required for living. The logs taken from

\'ipond were paid for, the others were in his possession . He

is not a creditor under 13 Eliz . The three men were the sole

owners and the resolution as to salaries was regular : see In re

Oxted Motor Co. (1921), 90 L .J., K.B. 1145 ; In re Express

Engineering Works, Limited (1920), 1 Ch . 466. He actually

worked in cutting and hauling timber and obtained a judgmen t

in rem : see 2 Sm. LC., 12th Ed., p. 776. A change of th e

property to money does not affect the principle : see Minna

Craig Steamship Company v . Chartered Mercantile Bank o f

India, London and China (1897), 1 Q.B. 460. A judgment

by consent or default is as effective as a contested case : see In

re South American and Mexican Company . Ex parte Bank of

England (1895), 1 Ch. 37 ; 2 Sm. LC., 12th Ed., p . 713. He

cannot set aside a judgment in rem by collateral proceedings .

They did not take proceedings under the Lien Act and ar e

barred. Once he consented to sale and payment of money int o

Court he cannot then say there is no lien after consenting to it :

see Rex v . Paulson (1921), 1 A.C. 271 ; Salomon v. Salomon

& Co. (1896), 66 L .J., Ch. 35 at p . 45 ; Inland Revenue Com-

missioners v. Sansom (1921), 90 L .J., K.B. 627 ; Glegg v .

Bromley (1912), 3 K.B. 474 at p. 492 ; MacDonald v . Crombi e

(1885), 11 S .C.R. 107 .

V. B. Harrison, for defendant Company, adopted the argu-

ment of Mr. Higgins .

Mayers, in reply : As to this being a judgment in rem see

Bank of Montreal v . Haffner (1884), 10 A.R. 592 at p . 599 ;

King v. Alford (1885), 9 Out . 643 ; Minna Craig Steamship

Company v . Chatered Mercantile Bank of India, London and
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China (1897), 1 Q.B . 460 at p . 465 . A judgment in rem

never operates by default, you must prove your case : see Ear l
of Bandon v. Becher (1835), 3 Cl . & F. 479 at pp . 510-11 .

COURT OF

APPEA L

192 2

March 10 .

Cur. adv. volt .
VIPON D

v .
10th March, 1922 . GALBRAITII

MACDONALD, C.J.A . : I would allow the appeal .

MARTIN, J .A. : In my opinion, upon the peculiar facts of
this case, no lien exists . It is apparent from the reasons give n
by the learned judge below that he entertained a substantial
doubt about the matter, and upon further consideration I find MARTIN ' J .A.

myself unable to sustain the judgment, because I think it ha s
overstepped the somewhat uncertain scope of the statute, which ,
in the interest of all concerned, requires further definition .

GALLIHER, J.A . : Although there is room for argument as
to how far the Act as amended, up to the present, can be carried ,
I cannot bring myself to the view that a woodman's lien attache s
in the circumstances of this case. It seems contrary to the very
history and purposes of the Act . I would allow the appeal .

McPmLLIPs, J.A . : The appeal, in my opinion, should suc-
ceed. Without entering into all the details, it is evident tha t
the real incorporators of the Company, three in number, of
whom the appellant Galbraith was one, entered into a ventur e
so arranging matters that they would each receive salaries of
$5,000 a year, they then being all the directors of the Com-

pany, the appellant Galbraith being the secretary-treasurer ;
and now the respondent Galbraith is a judgment creditor of
the Company following upon the establishment of a lien under MCPHILLIPS ,

the Woodman's Lien for Wages Act .

	

J .A .

The judgment and lien are attacked in this action upon th e
following grounds : (a) That the facts and circumstances sur-
rounding the case did not admit of there being a lien estab-
lished ; that the appellant Galbraith did not come within th e
purview of the Act, being the secretary-treasurer of the Com-
pany with a fixed salary, and that even apart from that did no t
establish, even if he did come within the purview of the Act,

GALLIIIER,
J .A .
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COURT OF that he did work entitling a lien being declared ; (b) that there
APPEAr.

was fraud in claiming and enforcing the lien as against creditor s
1922 and that it was a preference and the obtaining of the judgmen t

March 10. against the Company, known to be insolvent, was the obtainin g

VrYOnu of a judgment with intent to defeat and delay the creditors .

In my opinion, the facts fully support the submission of th e
GALBEAITIr

appellant upon this appeal, and that the judgment and lien

must be set aside—the lien, of course, falls if the judgmen t

falls, being merged therein.

There can be no question upon the facts that the whole trans-

action was fraudulent from its inception and the responden t

Galbraith was privy to the fraud, the Company facilitating th e

establishment of the lien and the obtaining of the judgmen t

(see Ex paste Reader. In re 'Wrigley (1875), L.R. 20 Eq.

763 at p . 766, Sir James Bacon, C .J., "a more suspicious cas e

cannot well be imagined") . Now the present case is one that

in all its ramifications, commencing with the incorporation o f

the Company, establishes the palpable intention to exhaust all

its assets to the delay and hindrance of creditors if any shoul d

come upon the scene. When they did they only found a totally

emasculated undertaking, if the judgment and lien are to b e

held to be effectively obtained. In this connection it is onl y

necessary to refer to the illegal resolution whereby each of th e

MCPxrra.rPS, three parties who really constituted the Company were to receiv e
J.A.

	

a salary of $5,000, and this at the commencement of thing s

(In re George Newman & Co . (1895), 1 Ch . 674 at pp. 685-6) .

The governing law in the various Acts at present extant wit h

respect to insolvents is the equal distribution of the property

and effects of 'insolvents, and acts which are done with the

object of preventing an equal distribution are fraudulent withi n

the meaning of the statute law. Can it be successfully sai d

upon the facts of the present case, that the acts done were no t
done with the object of preventing an equal distribution of th e
property and effects of the Company ? It would certainly be

an act of temerity to so contend, in my opinion . Unquestion-

ably it is well portrayed in the present case that all that whic h

is challenged was done with the object of preventing an equa l

distribution of the property and effects of the insolvent Corn-
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pany (see Young v. Waud (1852), 8 Ex. 221 at p. 234 ; 22 COURT of
APPEAL

L.J., Ex. 27), and it is not essential that there should be

	

—

actual moral fraud but that which has been done is a fraud

	

192 2

within the meaning of the statute law (Allen v . Bonnett	 march l0 .

(1870), 5 Chy . App. 577 ; In re Wood (1872), 7 Chy. App. VIPON D

302 at p . 305 7; Ex parte King (1876), 2 Ch . D. 256 at p .

	

~ 263; CALRRv ' AFT F{

45 L.J., Bk. 109 ; Ex parte Payne (1879), 11 Ch. D. 539 ;
In re Juices (1902), 2 K.B. 58 ; 71 L.J., K.B. 710 ; Young
v. Fletcher (1865), 3 H. & C. 732 ; 140 R.R. 705 ; In re
Slobodinsley (1903), 2 K.B. 517). It cannot be successfully
contended that there is a valid lien here because it is sup-
ported by a judgment (the judgment, of course, is invalid als o
in my opinion, as previously expressed, upon the ground of
fraud and collusion) . I would refer to what Eldon, L.C. ,
said in Colclough v . Bolger (1816), 4 Dow 54 at p . 64 :

"The sales ought not to be held valid, though they have the colour o f
the protection of a decree of a Court of . Equity. "

That judgment was a collusive one (and there is really no
difference between consenting and facilitating judgment) the
facts amply support . The following language of Sir Richar d
Couch, who delivered the judgment of their Lordships of th e
Privy Council in Edison General Electric Company v. West-
minster and Vancouver Tramway Company (1897), A.C. 193
at p. 198, is much in point in the present case :

	

"It is plain from the evidence that there was an agreement between the
mcPaFLLIPs

.

	

'

J . A
tramway company and the bank the effect of which was that the ban k

should have a judgment, and that their judgment should have priority to

the appellants' judgment, the object being, as Mr. Ward said, that the

bank should be in a position to protect the company, if possible, so as to

carry it on . The case comes within the provision in the section . It has

been argued for the respondents that the confession must be fraudulently

given . The section does not use that word ; but the giving a judgment
by confession by a person in insolvent circumstances voluntarily or b y
collusion with a creditor with intent to defeat or delay his creditors, or
to give a preference to one of them over the others, is treated by the
statute as a fraudulent act . Their Lordships approve of the decision of
the Court of Appeal for Ontario in Martin v. McAlpine [ (1883) ], 8 A .R .
675 .

"Their Lordships are of opinion that the statute makes the bank's

judgment null and void as against the creditors of the tramway company .
They will, therefore, humbly advise Her Majesty to reverse the decre e
and order of the Supreme Court on the trial and on the appeal, and t o
declare the judgment of the bank against the tramway company to be
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coma of null and void, and to order the executions issued thereon and the certi -
APPEAL ficates thereof registered as a charge against the lands of the company

to be set aside and cancelled, with costs of the suit, including costs o f
1922

	

the appeal to the Supreme Court, but with liberty for the appellants t o
March 10 . apply to the Supreme Court for any consequential relief for the purpos e

of enforcing their judgment . The respondents, the Bank of British Col -
vIPOND umbia, must pay the costs of this appeal ."

v .
GALBRAITH There was here the apparent intent in placing the lien and

obtaining judgment of defeating the appellant in this appeal o f

the rightful fruits of a judgment to be recovered following the

then pending action of the appellant (Penny v. Full,jame s

(1920), 1 W.W.R. 555), and the fraudulent intent of the
directors will, through them, be attributed to the Company, and
further it was the respondent Galbraith 's intention to get a
benefit for himself .

I cannot accede to the contention made at this bar that th e

attacked judgment is a judgment in rem and must conclud e
all the world and absolutely establishes the lien. In my opinion ,

the present case is not within the principle as stated in 2 Sm .
L.C., 12th Ed., at p . 779 :

"The universal effect of a judgment in rem depends, it is submitted, on

this principle, viz., that it is a solemn declaration, proceeding from an

accredited quarter, concerning the status of the thing adjudicated upon ;

which very declaration operates accordingly upon the status of the thing

adjudicated upon and, ipso facto, renders it such as it is thereby declared

to be . "

The judgment in rem is always "as to the status of the res . "
ICPHILLIPS ,

J .A . What res have we here? At most all that we have is a lien

followed by a judgment ; it is not complicated by a situation

of a sale of timber held to be the subject of a woodman 's lien ,

and some innocent purchaser on the scene . As to what would
happen in such a case, I express no opinion (see Minna Craig

Steamship Company v . Chartered Mercantile Bank of India ,

London and China (1897), 1 Q.B. 460 at p . 465) .
That the action is well founded and the judgment challenged

and its validity disproved is dealt with by Lord Brougham i n

Earl of Bandon v . Becher (1835), 3 Cl . & F. 479 at p . 510 :
"Where you appear as an actor, object to a decree made in anothe r

Court, upon which decree your adversary relies ; and you may, either as

actor or defender, object to the validity of that decree, provided it was

pronounced through fraud, contrivance or covin of any description, or no t

in a real suit or if pronounced in a real and substantial suit betwee n

parties who were really not in contest with each other ."
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In the present case the action is properly brought to set asid e

the challenged judgment, and the evidence well entitles it t o

be declared that the judgment of the respondent Galbrait h

against the Company, is null and void as against the creditor s

of the Company, being obtained by collusion with the Compan y

with intent to defeat and delay its creditors and to give a prefer -

ence to one of them over the others, thereby doing that which

is treated by the statute law as a fraudulent act . The execu-

tions issued and any certificate of judgment or lien should als o

be set aside and cancelled and all necessary consequential relief.

It follows that, in my opinion, the appeal should be allowed .

Appeal allowed .

Solicitor for appellant : F. S. Cunli f f e .
Solicitor for respondent Galbraith : Frank Higgins .

Solicitor for respondent Company : V. B. Harrison .

YOUNG v. THE NORTHERN LIFE ASSURANC E

COMPANY OF CANADA .

COURT OF
APPEA L
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GALBRAITII

MCPHILLIPS,
J.A .

CLEMENT, J.
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Insurance — Note accepted for third premium—Not paid when due—
March 16 .

Amount of note paid two days after death of insured—Money accepted YOUN G
by agent without knowledge of death of insured—Condition of policy

	

v .
as to reinstatement .

	

NORTHERN
LIFE

A note was accepted for the third premium on an insurance policy but
ASSURANCE

not paid when due. A few days after the note was due the insured

	

Co .

was drowned and two days later his wife paid the amount of the note

to the defendant Company's agent in Vancouver who accepted th e

money and gave the usual receipt, not knowing of the insured ' s death.

The policy contained a proviso that "if, within the first three year s

. . . default be made in the payment of any premium due, o r

obligation given in settlement thereof, then this policy shall, ipso

facto, become void, but it may be reinstated within two years fro m

the date of lapse, upon the production of evidence of insurability satis-

factory to the Company and the payment of all overdue premiums and

5
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any other indebtedness," etc. In an action to enforce payment of the

amount of the policy :

Held, that the note being overdue and unpaid at the death of the insured

the policy was void. The subsequent acceptance of payment of the

amount of the note by an agent of the Company without knowledg e

of the insured's death was not a waiver of the breach of the conditio n

so as to effect reinstatement of the policy .

McGeachie v . The North American Fire Insurance Company (1894), 23

S .C.R . 148 followed .

ACTION to recover on a life-insurance policy. The fact s
are set out fully in the reasons for judgment . Tried by
CLEMENT, J . at Vancouver on the 13th of March, 1922 .

Brydon-Jack, for plaintiff.
Crisp, for defendant .

16th March, 1922 .

CLEMENT, J. : The late F. C. Young was drowned on the

17th of May, 1921, and his widow brings this action on a
policy of insurance which her husband had taken out in
February, 1919 . The premium for the third year was payabl e
on the 20th of February, 1921, or in any case (allowing for
the 30 days of grace) on or before the 22nd of March, 1921 .
For this premium a note was given which fell due on May
13th, 1921. This note was, in my opinion, an "obligation

given in settlement" of the premium within the meaning of
the condition hereinafter quoted ; it was not paid at its matur-
ity ; but on the 19th of May, 1921, the plaintiff paid the amount
of the note to the defendant Company's agent in Vancouver ,
who gave her the usual official receipt . The insured, as I have
found, had died two days before, of which fact the defendan t
Company 's agent had no knowledge. The policy provides as
follows :

" 9 . REINSTATEMENT : If, within the first three years that this polic y

is in force, default be made in the payment of any premium due, or obliga-
tion given in settlement thereof, then this policy shall, ipso facto, becom e

void, but it may be reinstated within two years from the date of lapse ,

upon the production of evidence of insurability satisfactory to the Com-

pany and the payment of all overdue premiums and any other indebtednes s

to the Company under the policy, together with compound interest at the

rate of six per cent . per annum ."

The situation, then, on the 19th of May, 1921, was this, that

CLEMENT, J .

192 2

March 16 .

YOUNG
V .

NORTHER N
LIF E

ASSURANCE
Co .

Judgment
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the policy had become void, subject to possible reinstatement CLEMENT, J.

on proof of continued insurability. Such proof was, of course,

	

1922

out of the question. The official receipt given to the plaintiff march 16 .
on the 19th of May, 1921, has printed on the back in red ink
a copy of the condition I have above quoted, so that, in my Yo;N G

opinion, no question of waiver can possibly arise, particularly NOL1HER N

as the agent in Vancouver sent to the plaintiff on the very same ASSURANCE

day a request for evidence of insurability, enclosing a form for

	

Co .

signature by the insured and by a medical examiner. On this ,
of course, nothing was or could be done .

On these facts it appears clear that the plaintiff canno t
recover. See McGeachie v . The North American Fire Insur-
ance Company (1894), 23 S.C.R. 148. To my mind it Judgment

borders on the nonsensical to suggest that the defendant Com-
pany knowingly shouldered a liability for $2,000 in return fo r
a relatively small premium, and, without knowledge, no question
of waiver can arise .

The action is dismissed with costs .

Action dismissed.

SUNDER SINGH v. MCRAE AND MCRAE. COURT O F
APPEAL

Practice—Appeal from County Court to Court of Appeal—Notice of appeal

	

192 2
—Service on solicitor—Continuance of authority of solicitor .

March 21 .

Notice of appeal from a judgment in the County Court was duly served

on the respondent's solicitors, acceptance of service was refused, and SUNDE R

no intimation was given as to whether they were still acting for

	

SIv.
v .

the respondents. On a motion to quash :—

	

MCRAE
Held, MCPHILLIPS, J.A. dissenting, not to be good service .
Per MACDONALD, C .J .A. : Where there is no rule of Court such as r. 3

of Order VII ., applicable to the case then if there remained nothin g

to work out under the judgment, the solicitor in the action cannot ,

without fresh instruction, accept service of a notice of appeal . His
retainer expires when the action is at an end .

Per MARTIN and GALLInER, JJ.A . : Where nothing at all remains to be

done or to be worked out in the Court appealed from the retainer i s

at an end, and service of the notice of appeal on him is entirely

unauthorized as he has no authority to receive it .
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APPEAL by plaintiff from the decision of LAMPMAN, Co. J . ,
of the 14th of November, 1921, whereby the plaintiff's clai m
was allowed in part and the defendant 's counterclaim wa s
allowed in part . The defendants moved to quash the appeal

on the ground that the notice of appeal was not properly served .
Judgment was delivered in the action on the 14th of November ,
1921, and on the 14th of February, 1922, the defendants'
solicitors were served with a notice of appeal . Acceptance of
service was refused and no statement was made as to thei r
still acting as solicitors for the defendants .

The appeal was argued at Vancouver on the 7th of March ,
1922, before MACDONALD, C .J.A., MARTIN, GALLIIIER and
McPHILLIPS, JJ.A .

D. S. Tait, for appellant.

Lowe, for respondents, moved to quash the appeal on the
ground that the notice of appeal was not properly served :

After judgment and up to the time of service of the notice of
appeal on us we had not been retained on the appeal . The
appeal is a new proceeding : see Langan v. Simpson (1919) ,
27 B.C. 504. On the question of service on a solicitor not
retained see Annual Practice, 1922, p . 48. Here we have
two distinct Courts . Order XXIII ., r . 5, only has reference
to proceedings in the Court below. The notice of appeal should
be served on the party : see Reg. v. Justices of Oxfordshire
(1893), 2 Q.B. 149 at p. 152 .

Tait, contra : These solicitors continued to act for th e

respondents after service of the notice of appeal on them an d

the service is sufficient : see Kilbourne v. McGuigan (1897) ,
5 B.C. 233 ; Arthur v. Nelson (1898), 6 B .C. 316 ; Lady de

la Pole v. Dick (1885), 29 Ch . D. 351 . Reg. v. Justices of
Oxfordshire (1893), 2 Q .B. 149 does not override the Lady
de la Pole case . On the question of retainer see Ilea v. Pun
Pong (1890), 18 S.C.R. 290 .

Cur . adv. vult.

21st March, 1922.

MACDONALD, C .J .A . : The rule is well established by th e
MACDONALD,

es.A,

	

decision of the Court of Appeal in England in Reg. v . Justices

COURT OF
APPEA L

192 2

March 21 .

SUNDE R

SINOIH
V .

MCRA E

Statement

Argument
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of Oxfordshire (1893), 2 Q.B . 149, that where there is no rule COURT of
APPEAL

of Court such as r. 3 of Order VII., applicable to the case, then

	

—

if there remained nothing to work out under the judgment, the

	

1922

solicitor in the action cannot without fresh instructions accept march 21 .

service of a notice of appeal . In other words, his retainer SUNDER

expires when the action as such is at an end. The practice SINGH
v.

in this Province follows along the same lines, Arthur v. Nelson _MCRA E

(1898), 6 B.C. 316. In that case the Court held, following
Lady de la Pole v . Dick (1885), 29 Ch. D. 351, that so long
as something remains to be done in the action, the solicitor 's

retainer continues and he may accept a notice of appeal . In

these two cases the judges did not decide the wider questio n

as to whether or not the retainer in the litigation extende d

beyond the action to appeals which might be taken from the
judgment . They simply decided that so long as somethin g

remained to be worked out under the judgment his retainer
continued so as to entitle him to accept notice of appeal . The MILD,

C.J .A .
case in the Court of Appeal above referred to, decides th e

status of a solicitor in cases not covered by the rule, and wher e
nothing remains to be worked out under the judgment, and

decides that his retainer is at an end when there remain s

nothing to be done in the action and that he cannot accep t

notice of appeal without fresh instructions from his client .
In this case nothing remains to be done in the action . Each

party has succeeded on claim and counterclaim for an equa l
amount and neither party was given costs . That is an end
of the action and applying the principle of Reg. v. Justices of

Oxfordshire, supra, the solicitor's retainer had expired befor e

notice of appeal was served upon him, and he was therefor e

not a person upon whom notice of appeal could properly b e
served .

MARTIN, J .A . : I wish to state my reasons briefly, and they

are simply these : that this is a very exceptional case, becaus e
it appears by a perusal of the judgment that was made below

that there is absolutely nothing at all that remains to be done MARTIN, J.A .

or to be worked out in the Court appealed from, even as to costs .
In such case, as I read the authorities, whatever might be sai d
in other circumstances, the retainer was at an end, and it is in



MCPHILLIPS,
J.A.
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the interest of the client that he should not be committed to th e
responsibilities or obligations of further litigation without giv-

ing further instructions . Therefore, it seems to me that ,

following out that practice which is a very useful one for the

protection of the client, we must declare that the service wa s
entirely unauthorized because the solicitor had no authority to
receive it, for he did not, for the purpose of appeal, represen t
his client any longer .

GALLIHER, J.A. : My brother 1I ARTIx has expressed my
view of the matter.

McPnInLIPS, J .A . : This is a motion to quash the appeal
upon the ground that the notice of appeal was only served o n
the solicitor for the defendants in the action in the County

Court, not upon the defendants . It would appear that the
order for judgment, which is of date the 14th of November,

1921, leaves nothing to be worked out, as the amount foun d
due the plaintiff upon the claim is met by the same amount
allowed the defendants upon the counterclaim and neither part y
was awarded costs . However, the plaintiff is appealing from
the judgment and served notice of appeal on the defendants '
solicitor on the record on the 14th of February, 1922 . The

solicitor refused to accept service, but nevertheless was serve d

with the notice of appeal, which he did not refuse to take, and
he made no statement that he was not still the solicitor for
the defendants or assign any reason for not admitting service ,
other than he wished to reserve all his rights . When the notice
of appeal was served the order for judgment had not been take n

out . This was not done until the 24th of February, 1922 .

The solicitor on the record, the same solicitor, attended on th e

24th of February, 1922, upon the settlement of the order fo r

judgment and did not then state, nor did he at any time state ,
that he was not still the solicitor for the defendants . On the
21st of February, 1922, the solicitor for the plaintiff applie d
to LAUP_MAx. Co. J. to amend his notes made at the trial, and
on the 24th of February, 1922, the solicitor for the defendant s

appeared and took the preliminary objection that leave could

not be granted, that the appeal was a nullity as the defendants
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had not been served with the notice of appeal . This objec- COURT O F

tion was, however, overruled by the learned County Cour t

judge, and the solicitor for the defendants then stated that he

	

1922

reserved all such objections. Upon this motion to quash the march 21 .

solicitor has sworn that he is a member of the firm of solicitors SUNDER

who are the solicitors for the defendants, and that he was the SINGH
v .

counsel at the trial in this action for the defendants . Now MCRA E

the situation is this : Can it be said that the notice of appeal
has been effectively given? Section 121 of the County Courts

Act (Cap. 53, R.S.B.C. 1911) provides that the rules govern-
ing appeals from the Supreme Court shall govern appeals fro m

the County Court to the Court of Appeal . This brings in

Order VII ., r . 3, and the solicitor is deemed to be the solicitor

of the party he appeared for "until the final conclusion of th e

cause or matter ." In England the further words "whether

in the High Court or the Court of Appeal" have been added ,

but even previous to these added words, the practice woul d

appear to have been to look upon service upon the solicitor on

the record as sufficient, no change of solicitor being filed a s

provided for by Order VII ., r. 3, as note in the Annual

Practice, 1922, p . 1097 :
"Service on the solicitor on the record of the party is good servic e

although he has ceased to act (Lady de la Pole v . Dick [ (1885)1, 29
Ch. D. 351 ; and see now 0. 7, r . 3) . "

It is true we have not the added words, but it may be well McPHILLZrs,

said that these words were words added out of abundance of

	

" A.

caution. That we have not these added words does not con-

clude the matter. "Until the final conclusion of the cause or

matter" are words that call for interpretation, and if it had

been necessary to interpret them to decide Lady de la Pole v .

Dick, supra, there is no doubt, in my opinion, but it woul d

have been decided that service on the solicitor on the recor d

was sufficient and constituted good service of the notice o f

appeal. Observe what Bowen, L.J. said at p. 354 :
"There can be no doubt that the authority of the solicitor continues

until final judgment ; but have you investigated the question how far i t

continues after final judgment? "

And Cotton, L.J. :
"It would be very inconvenient for it not to continue as long as ther e

is a right of appeal ."



72

	

BRITISH COLUMBIA REPORTS .

	

[Vol,.

	

APPEAL

	

"I give no opinion on the question whether the authority of the solicito r

	

1922

	

on the record continues as long as the right of appeal exists."

	

March 21 .

	

Now it becomes necessary for this Court to decide this point, .
and in deciding it it will be a decision not only governin g

COURT OF Fry, L.J. said, at p . 357 :

SUNDER
SINGx appeals from the County Court, but as well from the Supreme

v Court, as it is upon the practice and procedure of the Suprem e
Court that the matter has to be determined (section 121 ,
County Courts Act, Cap. 53, R.S.B.C. 1911) . I cannot advis e
myself that there can be a "final conclusion of a cause" unti l
the time for appeal has passed. An appeal results in determin-
ing what the judgment of the Court below should have been ; it
may be an affirmance, reversal or variation, and until the tim e
for appeal has passed it cannot be said that there has come a
"final conclusion" and if an appeal be taken the person t o
serve with the notice of appeal is, in accordance with all reason,
the solicitor on the record . In passing it may be observed that
in Holmested's Ontario Judicature Act, 4th Ed ., at p. 1091 ,
this is stated :

"The retainer of a solicitor continues after judgment, so as to mak e

service of notice of appeal on him good service on the client until the

client takes proper steps to inform his opponent that he has withdraw n

his authority : Lady de la Pole v . Dick [ (1885) ], 29 Ch . D . 351 . "

In Daniell's Chancery Practice, 8th Ed ., Vol. 2, p. 1130, i t
is stated :

xcPtfrr.rlPS, "Service of notice of appeal on the solicitor on the record for any part y

J .A .

	

to the proceedings is good service, even though such solicitor states that

he no longer acts for the party ."

Note (r) is referred to at the same page (1130), which

reads :
"Order VII . 3 . This rule sets at rest the difficulty which was raised in

De la Pole v . Dick [ (1885) ], 29 Ch. D . 351 . "

In licit v . Pun Fong (1890), 18 S .C.R. 290, Strong, J ., at
p. 295, said :

"In Lady de la Pole v . Dick [ (1885) ], 29 Ch . D . 351 it was held that

solicitors continued to represent their client after judgment, without an y
further retainer, for the purpose of appealing against the judgment, and
this decision proceeded upon the principle that the retainer of the solicito r
does not terminate with the judgment but continues thereafter, in th e
case of the solicitor of the party recovering the judgment for the purpos e

of obtaining the fruits of it, and in the ease of the solicitor of the part y

condemned by it for the purpose of defending him against the execution ."

Each case must be decided upon its special facts . Can it.

MCRAE
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be said that there has been "a final conclusion of the cause "

when there is the absolute constitutional right of appeal tha t

may be exercised and is being exercised in the present case ?
It is common sense, if nothing else, that the solicitor o n
the record is the proper party to serve the notice of appeal

upon. Apart from questions of practice, it is trite
law that notice to the solicitor is notice to the client,
and here we have the solicitor making an affidavit as

late as the 3rd of March, 1922, in support of this applica-
tion to quash, stating that he is a member of a firm of solicitor s

who are the solicitors for the defendants, and he is still the

solicitor on the record. In the face of this, is it possible t o

give effect to this motion? With every respect to all contrar y

opinion, it, in my opinion, would be a travesty upon the law

to so decide . Some reliance was placed upon the case of Reg .

v. Justices of Oxfordshire (1893), 2 Q .B. 149. That case

was referred to by Lord Coleridge, J., in Godman v . Crofton

(1914), 3 K.B. 803 at p . 811 . Lord Coleridge said :
"The case of Reg . v . Justices of Oxfordshire (1893), 2 Q.B . 149 turne d

on the terms of s . 31, sub-s . 2, of the Summary Jurisdiction Act, 1879 ,

which are in substance the same as those in the Act we are considering .

But there had been no service upon the solicitor in that ease, because th e

facts shew that at the time of service he had ceased to represent th e

respondent . In Holloway v . Coster (1897), 1 Q .B. 346 the ground of th e

decision is that it is sufficient if the notice reaches the person to who m

it is to be given although it is not personally served upon him. The

case, however, upon which I rest my judgment is that of Pennell v .
Churchwardens of Uxbridge [ (1862) ], 31 L.J ., M .C. 92, where Blackburn,

J ., delivering the opinion of the Court, held that a solicitor acting for a n

appellant had presumably authority to receive a case on behalf of th e

appellant. Inasmuch as the ease was not transmitted to the Cour t

within three days after the appellant had received it, the Court could no t

allow the appeal to be entered, but Blackburn, J . clearly expresses the

view that where a solicitor acting for one party does an act which i s

fairly within the scope of the authority conferred upon him the othe r

side may assume that he still retains his position and has authority t o

accept notice. In the present case the solicitors had acted for the

respondent ; there was evidence to shew that they were still so acting

when this notice was received ; they were agents of the respondent t o
receive the notice ; the reasonable inference is that they received it on
behalf of their client, and there being no evidence to the contrary w e
think that the terms of the statute have been complied with . The officer
of the Court must therefore draw up the order . "

Can there be any question here that the solicitor is not still
acting for the defendants? He has sworn to it, what more is

COURT OF
APPEAL

1922

March 21 .

SUNDER
SINGH

V .
MCRA E

MCPHILLIPS ,

J .A .
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COURT OF needed? Further, can it be doubted that the notice of appeal
APPEAL

has reached the defendants although it has not been served
1922

	

upon them ? It is really idle to contend otherwise. The case
March 21 . of Keg. v. Justices of Oxfordshire, supra, offers no obstacle a t

SUNDER all upon the facts of the present case. As Lord Coleridge put
SINGII

	

it, "there had been no service upon the solicitor in that case ,

MCRAE because the facts shew that at the time of service he had ceased
to represent the respondent." In the present case at the time
of the service the solicitor served was the solicitor upon th e
record, was then acting, and even after the service of the
notice of appeal was acting for the defendants (respondents) ,
and as pointed out made an affidavit supporting this motion t o
quash, spewing that he was still their solicitor (see Scrutton ,
J., in Bayley v . Maple and Co. Limited (1911), 27 T.L.R. 284
at p . 285) . It may well be said that for nearly half a centur y

in the Province of Ontario and in this Province as well, th e
practice has always been to serve the solicitor upon the recor d
with the notice of appeal . It would not only be "very incon-
venient" to now hold otherwise, but be destructive of a well-

MCPHIL ,IPS, recognized practice extending over, as I have said, half a
century or more. Why should we be asked to determine such

a point at this late date, and particularly why should we deter-
mine it on this motion, which lacks even a scintilla of merit ?
The solicitor on the record says he is the solicitor for the
defendants, and the defendants have each sworn that they have
not been. served with the notice of appeal, the affidavits being
drawn and filed by the firm of which the solicitor on the record
for the defendants is a member. That there has been n o
express decision Ripon the point, is not determinative of th e
matter. This Court of Appeal is as well entitled to pass upo n
the question as the Court of Appeal in England, and in decid-
ing as I do that the notice of appeal is good and sufficient, bein g
served. upon the solicitor upon the record, I venture to say tha t
that would have been the decision of the Court of Appeal i n
England and the Court of Appeal of Ontario, if it had eve r
become necessary to decide the matter .

3fotion granted, McPhillips, LA . dissenting.

Solicitors for appellant : Tait dC llar•chant .
Solicitors for respondents : Moresby, O'Reilly cC Lowe.
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HUNTER ,
C .J .B.C.IN RE HAGEL AND THE LAW SOCIETY O F

BRITISH COLUMBIA .
192 2

Legal Professions Act—Application for entry as applicant for call —
Refusal by Benehers—Mandamus—R .S .B .C. 1911, Cap . 136.

The Court will not grant a mandamus to compel the Benehers of the La w

Society to admit an individual as a member of the Society with a vie w

M

to his qualifying himself to be called to the bar .

M OTION for a writ of mandamus . Rule nisi calling upo n

The Law Society of British Columbia to enter the name o f
Percy E. Nagel as an applicant for call to the Bar of British
Columbia and to call him . Mr. Hagel was first a member o f
the Yukon Bar. He then went to Winnipeg and was calle d
to the Bar of Manitoba . While practising there he was con-

victed of a criminal offence and served a term of imprison-
ment. On his release he was reinstated as a member of th e
Bar of Manitoba . He subsequently came to British Columbia
and applied for entry, and was allowed to take the examination
required by applicants from other Provinces who are in good
standing on the understanding that his call, if successful, woul d
be subject to the completion of his application and of it being
passed upon by the Benchers. He passed the examinatio n

but the Benchers at the meeting following the examinatio n
refused his application for entry and refused to call him .
Heard by HUNTER, C.J.B.C . at Vancouver on the 24th of
March, 1922 .

McPhillips, K .C., for The Law Society of British Columbia :
Hagel applied to the Benchers to be entered as an applicant

for call . He passed his examination but was never entered

as an applicant. The Benehers have discretion as to whom

they shall call and no power is given to any one else to call any

person and my submission is there is no power in the Cour t

to interfere . It has been decided in England that a mandamus

will not lie : see The King v . The Benchers of Lincoln's Inn

(1825), 4 B . & C . S55. The case is referred to in Halsbury 's

March 24.

IN RE
HAGEL AND

THE LAW
SOCIETY OF

BRITISH
COLUMBI A

Statement

Argument
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Laws of England, Vol . 2, p . 362 ; and Vol . 10, p. 9 . Whethe r
the Society is incorporated or not does not affect the case . Even
if mandamus lies, the Benchers in their discretion may sa y
they do not see fit to put the applicant on the list : see Reg .
v . The Great Western Railway Company (1893), 69 L .T. 572
at p. 573 ; In re Forbes, an Advocate (1896), 2 Terr. L.R .
423 at p . 425 . There would be no use issuing writ even if i t
could issue : see Rex v. The Mayor and Aldermen of London
(1832), 3 B. & Ad . 255 at p . 268 .

Stuart Livingston, contra : Hagel complied with all th e
requirements of the rules of The Law Society on his application
and was allowed to take the examination, which he passed .
The Benchers give no reason for refusing to call him and n o
hearing was given him on that occasion : see the judgment of
Harrison, C.J. in Cameron et ux . v. Wait (1878), 3 A.R. 175 .
They admit the right to make application by letting him tak e
his examination and passing him. : see the judgment of Hag-
gerty, C.J., in Hands v . Law Society (1890), 17 A.R. 41 at
p. 48 ; also the judgment of Osier, J . at p. 62. As in that
case there arises here a legal right . He has complied in ever y
way with the Act and the rules and has a legal right to be called .
He should have been refused (if at all) before going to th e
expense and trouble of taking his examination . They have
never attempted to shew good cause for the refusal .

HUNTER, C .J.B.C. : I understand the point has never been

expressly decided as to whether there is a right to admission,
and I am of opinion that, after hearing learned counsel fo r
both sides, that there is no such right and that therefore thi s
application cannot succeed .

Once a person has been admitted or called, he has a righ t
which can be protected. The statute gives the right of appea l
in the case of disbarment to the judges of the Supreme Court
in their visitorial capacity, but it is significant that there i s
no right of appeal given in the event of the refusal by Th e
Law Society to call or admit . In the next place, it is expressly
enacted that the Benchers may call to the bar and admit per-
sons who comply with certain conditions, including proof of
good character and reputation. Obviously the question of
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whether such proof has been made is within the peculiar prov-
ince of the Benchers, and I think it was the intention of th e

Legislature to entrust the decision in such matters to th e

Benchers, and therefore in the absence of any power bein g

given to review their decision, the Court has no jurisdictio n

to substitute its own view of what is sufficient proof for that

of the Benchers . There is no right of admission, but only a

privilege on compliance with certain conditions to the satis-
faction of the Benchers and the privilege becomes a right only

after admission . I might add that I think that the discretion

to call or to admit ought to be left exclusively to the Benchers ,

and that it would not be in the public interest to permit an y

right of review . It must be evident that a judge is not in a s

good a position to pass on a matter of this kind as the Benchers ,
who may interview and question the applicant, and a tru e
estimate of character is more likely to be correctly made by
the majority of a number who are fully competent to consider
the matter than by a judge who might find himself more or les s

hampered by strict rules of law and procedure. There is a

latitude and discretion in such a matter inherent in such a

tribunal as the Benchers which is not available to a Court .

Motion refused.

McDONALD ET AL. v. BRUNETTE SAW MILL
COMPANY, LIMITED.

Woodman's lien—Contract to fall and buck timber — "Workmen an d
labourers"—Scope of—R .S .B .C. 1911, Cap . 211 3, Secs . 37 and 38 .

The defendant, a sawmill company, contracted with L. and F . whereby MCDONAL D

the latter agreed to log all suitable timber on a certain claim and

	

v .

deliver it boomed at the mouth of the Lillooet River . On the follow-
BRUNETTE
SAw MILL

ing day L. and F. entered into a contract with the plaintiffs whereby

	

CO .
the plaintiffs agreed to fall and buck all timber on said claim a t

85 cents per thousand "to the satisfaction of their employers," the

employers to furnish all tools for the work and the plaintiffs to b e

allowed to draw wages at $4 .50 a day . The plaintiffs on completio n

of the work brought action for the sums due, against the company

because of its non-compliance with the provisions of sections 37 an d

38 of the Woodman's Lien for Wages Act .

HUNTER,
C.J .B.C.

192 2

March 24 .

IN RE
t1AGEL AN D

THE LA W
SOCIETY O F

BRITIS H
COLUMBIA

Judgmen t

HOWAY,
CO . J.

192 2

March 25 .
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HOWAY, field, that the plaintiffs were contractors and not labourers, that th e
co . J .

	

payments due them were not "wages" within the meaning of th e
Act and the action should be dismissed .

192 2

March 25 . ACTION for wages against the Sawmill Company unde r
sections 37 and 38 of Woodman's Lien for Wages Act, th e
Company having paid the contractors without requiring the
production of receipted pay-roll . The facts are set out fully
in the reasons for judgment . Tried by HowAY, Co . J. at
New Westminster on the 20th of March, 1922 .

H. I. Bird, for plaintiffs .
G. E. Martin, for defendant.

25th March, 1922 .

How AY, Co . J . : This case raises the neat question whether

the plaintiffs were workmen and labourers engaged an d
employed in the obtaining, supplying, or furnishing of logs
and timber within the meaning of sections 37 and 38 of th e
Woodman's Lien for Wages Act . In another form the ques-
tion is whether the moneys due to them were wages withi n
these sections.

The facts are not in dispute and have been agreed upon

by the parties, who very properly have brought up for decisio n

this question upon which the right to maintain this action
manifestly rests . The defendants and Messrs. Lawry and
Fulton on the 30th of August, 1917, made an agreemen t

Judgment whereby the latter agreed to log all the suitable timber on th e
"John Stewart claim" and to deliver it boomed and ready fo r
towing at the mouth of the Lillooet River . On the next day
the following document was prepared between Lawry and
Fulton, the contractors, and the plaintiffs . Though it does
not appear to have been signed by the plaintiffs, it is agree d
that it represents the arrangement under which the plaintiff s
worked on the logs for Lawry and Fulton .

"McDonald & Co . hereby agree to fall and buck all timber on the John

Stewart claim on the Lillooet River to the satisfaction of their employer s

for the sum of 85 cents per thousand, final settlement to be made when

the logs are boomed and scaled at the mouth of the Lillooet River . Thei r

employers agree to furnish all tools in connection with the work and allo w
them to draw wages at the rate of $4 .50 per day. "

It is clear that the claim of McDonald & Co . is primaril y
against Lawry and Fulton for the work done under this con-

MCDONALD
V .

BRUNETT E
SAW MILL

CO .
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tract, but it is claimed that under sections 37 and 38 of th e
Woodman's Lien for Wages Act the defendant is liable. The
sections provide in substance that every person entering into a
contract with another for the supplying of logs or timber must ,
before making any payment thereunder, require the production
of a pay-roll of the wages due and owing to the labourers or
workmen, which pay-roll may be in the form in the Schedule ,
and if payments are made without the production of such pay -
roll such person shall be liable to the workmen or labourer s
for the amounts due to them. For the purposes of this
application, I take it, that all facts necessary to raise the
point of law, above set out, are admitted.

The sections have their source in "An Act for the protectio n

of Workmen's Wages," B .C. Stats . 1888, Cap. 40 . In C.S.B.C .
1888 this statute found its way into the Mechanics' Lien Act ,
Cap. 74, sections 25, 26 and 27. The Schedule which was in
the original Act was transferred without alteration. The
sections were re-enacted in the Mechanics ' Lien Act, 1891 ,
Cap. 23, Secs . 26, 27 and 28 and in the revision of 1897, stil l
continued as a part of the Mechanics' Lien Act, sections 26 ,
27 and 28, but the Schedule was altered so as to be used unde r
section 12 of that Act, as well as under these special sections .
In 1910 the sections were transferred from the Mechanics '

Lien Act to the Woodman's Lien for Wages Act, by chapte r

54. Thence they passed into the revision of 1911 as a par t
of the last-mentioned Act, carrying the Schedule in its altere d
form. The fact that these sections were allied with section
12 of the Mechanics' Lien Act which provided for the posting
up of receipted pay-rolls upon the works, and that the for m
of pay-roll specified in the Schedule was the same, gives colour

to the construction that the labourers referred to are those wh o
are employed at a specified wage per day . The marginal not e
says "Receipted pay-rolls of woodmen 's wages must be pro-
duced." And as Collins, M .R. said in Bushell v . Hammond

(1904), 73 L.J., K.B. 1005 at p. 1007, "the side-note, also,
although it forms no part of the section, is of some assistance ,
inasmuch as it shews the drift of the section ." So, too, the
Schedule which contains the form in which a pay-roll may b e
drawn, while not conclusive, may be looked at for the purpose

HO WAY,
co. J .

1922

March 25 .

MCDoNAL D
V.

BRUNETT E
SAW MIL L

Co.

Judgment
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NOWAY, of ascertaining what was the intention of the Legislature inco . J .
_ passing the enactment. This form appears only to contem -

	

19.22

	

plate the inclusion of persons employed at a daily or monthl y
March 25 . wage.

MCDONALD

		

The terms of the contract by McDonald & Co. shew that
the plaintiffs were, in realty, contractors to "fall and buck " at

BRUNETT E
SAW MILL S5 cents per thousand. Stress has been laid on the expressio n

Co . that they are to do the work "to the satisfaction of their
employers," but this argument carries too far, for I observ e
that in the original contract between the defendants and Lawry
and Fulton, who are plainly contractors, there is a clause tha t
the "timber is to be logged off and all timber removed there -
from to the satisfaction of the company 's timber man ."

The term "wages" carried an idea of a personal remunera-
tion, while this document provides for remuneration to an

unknown number of people who are or may be included in the
firm of McDonald & Co. One could hardly speak properly

of wages due McDonald & Co ., but one could so speak of money s
due to McDonald & Co . under their contract . The use of the
terms "wages" and "pay-roll, " the form of the Schedule and

Judgment the history of the legislation shew that though "wages" itself
may be broad enough to include remuneration for piece work ,
yet here the particular form of wages that is being protecte d
is the daily or monthly form . In my opinion, however, the
plaintiffs are not even in the position of persons who are

labourers paid by the piece, but are, in realty, independen t

contractors, free to regulate for themselves the hours of thei r

labour and to work as and where it best pleased themselves .

The plaintiffs have no contract with the defendants . Under

common law, of course, the defendants would not be liable t o

them. To make the defendants liable they must be brough t

within the statute as persons who have paid money to the con -

tractors without obtaining a pay-roll of the wages .

I am of opinion that the plaintiffs were contractors and no t

labourers within the Act, and that payments due to them wer e

not wages within the meaning of the Act. The action must ,

therefore, be dismissed with costs .

Action dismissed .
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ROYAL BANK OF CANADA v . HUMPHREYS AND CLEMENT, J .

HUMPHREYS .

	

192 2

Promissory notes—Guarantee—Statute of Limitations .

The wife of the maker of certain promissory notes guaranteed that the B
1~ O

ANK

YAL

of
husband would pay, the guarantee being given after the liability of CANADA

the husband was overdue . The guarantee was signed on the 26th

	

v.

of October, 1915, and this action was commenced on the 26th of HUMPn$EYs

October, 1921 .

Held, that the action was in time and the plaintiff entitled to succeed .

Garden v . Bruce (1868), 37 L.J ., C.P . 112 followed .

A CTION against a husband for balance due on certai n
promissory notes and against the wife upon a guarantee that
the husband would pay. The wife signed the guarantee on
the 26th of October, 1915, when the liability of the husband

Statement
was overdue and a writ was issued in this action on the 26t h
of October, 1921. The necessary facts are set out in the
reasons for judgment . Tried by CLEMENT, J. at Vancouver
on the 21st of March, 1922 .

Sir C. H. Tupper, K.C., and R. H. Tupper, for plaintiff.
Robinson, for defendants .

CLEMENT, J. : This is an action against husband and wife ;
against the husband for the balance due on certain promissor y
notes and against the wife upon her written guarantee tha t
the husband would pay. At the trial I gave judgment against
the husband, and also against the wife as to all her defence s
other than that of the Statute of Limitations, as to which I
reserved judgment.

At the time when the wife signed the guarantee, October
26th, 1915, the liability of the husband was overdue, and i t
is upon this peculiarity that the point as to the Statute o f
Limitations (21 Jac. I., c . 16, as re-enacted in this Province )
arises, the action not having been begun until the 26th of
October, 1921. Mr. Robinson quite properly admits that
where a note, for instance, falls due on a certain date, the

6

March 27 .

Judgment
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CLEMENT, J .

192 2

March 27 .

ROYAL
BANK OF
CANAD A

V .

HUMPHREY S

Judgment

debtor has the whole of that day within which to pay, and tha t
therefore the statute does not begin to run until that day ha s
completely ended, so that an action begun on the same day of
the month six years thereafter would be in time . But here ,
he contends, the wife's liability arose on the instant she signed
the guarantee and he argues that that day must be included i n
the six-year period which, as he contends, expired at midnigh t
of the 25th of October, 1921 . If so, the action against the
wife is too late by one day . I was much surprised to learn
from counsel that there is no reported case deciding this poin t
under this particular statute. But Mr . R. H. Tupper, in his
able and very helpful argument for the plaintiff, contende d
that the same point had been decided in his favour in cases
under other statutes of limitation and in cases where the tim e
limit had been imposed by contract or will, and that the sam e
principle should apply here.

I may say that for the purposes of this judgment I am assum-
ing that Mr . Robinson is right in contending that the wife' s

liability arose at the moment she signed the guarantee, that i s
during the day of October 26th, 1915 . Sir Charles Tupper

argued strongly against this view, but in the opinion I have
formed it is unnecessary to consider this branch of the argu-
ment further .

After going with some care through all the cases cited to
me, I am clearly of opinion that Mr. R. H. Tupper's view of
the authorities is correct, and that this action was begun i n
time.

Rather curiously, I examined Banning on Limitation o f
Actions and stumbled upon a case in which the point had bee n

passed upon under this very statute by a strong Court, bu t
passed upon without discussion, upon the admission of counsel .
This case is Garden v . Bruce (1868), 37 L .J., C.P. 112. The
plaintiff in that case had lent the defendant money . The
obligation to repay arose at once on the lending of the money
and the statute then began to run . The point seriously con -
tested was as to the true date of the loan . It had been made
by a cheque dated 14th June, 1861, but the cheque had not bee n
cashed until the 21st of June. The action was begun on the
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21st of June, 1867 . Counsel for the defendant made this CLEMENT, J .

concession : "If it" (that is, the statute) "runs from the 21st

	

192 2

of June, 1861, the action no doubt is in time as the older cases March 27 .

to the contrary are now no longer law ." It is to me incon-

ceivable that so strong a Court as Bovill, C .J.> Keating, J., BANK O F

Montague Smith, J ., and Willes, J., would have accepted this CAN
v

ADA

admission if there was any doubt in the mind of any member HUMPHREY s

of the Court as to its correctness . It was held that the statute

began to run from the date when the cheque was cashed and
judgment went for the plaintiff.

In view of Garden v . Bruce I content myself with a simple

citation of the cases which I presume counsel in that case ha d

in mind when he made the admission above quoted, and which Judgment

in my opinion fully justified the admission. See Hardy v.

Ryle (1829), 7 L.J., M.C. (o.s.) 118 ; 9 B. & C. 603 ; Web b

v . Fairmaner (1838), 7 L.J., Ex. 140 ; and the cases cited

in those two cases . For a later case, see Radcliffe v . Barth-

olomew (1891), 61 L.J., M.C. 63 .
There will be judgment against both defendants, with costs .

Counsel can no doubt settle the figures . If not, the case can

be spoken to .

Judgment for plaintiff.



84

	

BRITISH COLUMBIA REPORTS .

	

[Vol,.

LITTLE v. THE ATTORNEY-GENERAL FOR
BRITISH COLUMBIA .

1922

	

March 10 .

	

liquor so imported—Trade and commerce—Indirect taxation--B .V .A .

	

LITTLE

	

Act, Sec . 121—B .C. Stats. 1921, Cap . 30, Sees . 5i, 55 and 56.
v .

ATTORNEY_ The plaintiff, who lived in Vancouver, impor ted a case of rye whisky fro m

	

GENERAL

	

the Province of Alberta . On its arrival he asked the Liquor Contro l
FOR

	

Board for the necessary labels prescribed by the Government Liquor
BRITIS H

COLUMBIA Act when the Board demanded $11 tax under section 55 of said Act.
An action for a declaration that the plaintiff was under no obligatio n
to pay said sum and that said section 55 was ultra vires, was
dismissed .

Held, on appeal, affirming the decision of CLEMENT, J. (MARTIN, J .A .
dissenting), that the imposition by section 55 of the Governmen t
Liquor Act of a tax on any liquor not purchased from a vendor at a
Government store is intra vires of the Provincial Legislature .

Held, further, that section 121 of the British North America Act refer s
only to the levying of customs duties or other similar charges, an d
the words "admitted free" in said section means free of any specie s
of tax that is aimed directly or indirectly at the prevention of the
importation of said articles .

A PPEAL by plaintiff from the decision of CLEMENT, J ., of
the 21st of November, 1921, in an action for a declaratio n
that the plaintiff was under no obligation to comply with th e
demand of the Liquor Control Board for payment of a certai n
sum on whisky imported from Alberta . The facts are tha t
the plaintiff, who lived in Vancouver, purchased a case of rye

Statement whisky from a firm in Calgary, Alberta . When it arrive d
in Vancouver the plaintiff wrote asking for labels for th e
whisky from the Board and in answer the Board wrote demand-
ing a tax on the whisky of $11 . The plaintiff refused to pay
and brought this action which was dismissed (see 30 B .C. 343) .

The appeal was argued at Victoria on the 10th and 11th of
January, 1922, before MACDONALD, C.J.A., _M.ulTIx, GALLITIEIR ,

MCPHILLIPs and EBEIITS, M.A .

Davis, K.C.„ for appellant : Sections 54-3 and 6 of th e
Argument

Government Liquor Act deal with taxation. If section u~i

COURT OF
APPEAL .

Constitutional law Liquor—Importation from another Province—Tax on
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applies to transactions with other Provinces it is ultra vires
for the following reasons : (1) It is in contravention of section
121 of the British North America Act ; (2) by reason of the
decision in Attorney-General for Ontario v . Attorney-Genera l
for the Dominion (1896), A.C. 348 as being an interference
with inter-provincial trade . It interferes with trade and com-
merce. They have not a right to impose a direct tax that i s
in effect a condition upon its being brought into the Province ,
and the tax is put on to prevent people buying outside an d
compelling them to buy from the local Board . Next, when
Dominion legislation interferes with the Province the Dominion
shall prevail : see Attorney-General for Canada v . Attorney -

General for Quebec (1921), 1 A.C. 413 at p. 423. Prohibit-
ing importation is interference with inter-provincial trade : see
Great West Saddlery Co . v. Regem (1921), 90 L.J., P.C. 115 .
Is it fair to say that because you are first allowed to get i t
in your possession it makes any difference, in fact he pays b y
reason of getting it from Alberta : see Attorney-General o f

Manitoba v. Manitoba Licence Holders ' Association (1902) ,
A.C. 73 at pp. 79-80 .

Mayers, for respondent : The only effect of section 53 i s
that if section 55 be ultra vires it saves the rest of the Act .
Section 55 does not deal solely with imported liquor nor does
it deal with all imported liquor, for instance, when it is brough t
in for sale in other Provinces, as then it is not subject to the
tax. As to the tax being a condition precedent to liquor bein g
imported section 121 says products of the different Provinces
shall be admitted free, but this is a direct tax which is totall y
different from a customs duty which is the bulwark of indirec t
taxation. This is a direct tax pure and simple : see Gold Seal
Ltd. v. Dominion Express Co . (1921), 3 W.W.R. 710. The
Province can prohibit liquor entirely if they wish to do so an d
can therefore take the less stringent position that they have now
adopted . In Attorney-General of Manitoba v . Manitoba
Licence Holders ' Association (1902), A.C. 73, the argument
of Blake, K .C. goes further than the present British Columbi a
Act : see also Bank of Toronto v . Lambe (1887), 12 App. Cas.
575 at p . 585 .

Doris, in reply .

	

Cur. adv. vult .

COURT O F
APPEA L

192'2

March 10 .

LITTL E
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COURT of

	

10th March, 1922.
APPEAL

	

MACDONALD, C .J.A . : I am of the opinion that the learned
1922 trial judge has come to the right conclusion . The tax in ques-

March 10. tion is a direct tax : Bank of Toronto v . Lambe (1887), 1 2
App. Cas . 575 ; Workmen's Compensation Board v. Canadian

LITTLE
v.

	

Pacific Railway Company (1920), A.C. 185 . It is, there-
ATTORNEY- fore, prima facie at least, within No . 2 of section 92 of theGENERAL

FOR

	

British North America Act, giving exclusive powers of legisla-
BRITIS H

COLUMBIA tion in respect thereto to the Provincial Legislatures . I do
not think there is any force in the contention that the tax is i n
effect a customs duty, or even that it is an attempt on the par t
of the Province to prevent the importation of liquor into th e
Province by imposing a prohibitory tax in furtherance of th e
scheme of the Liquor Act to vest in the Province a monopol y
of the liquor traffic. While it is a maxim of our law tha t
that which cannot be legally done directly cannot be legall y
done indirectly, yet it is not true that the Provincial Legisla-

ture cannot do that which is within its legislative powers ,
because the effect of what it does may indirectly affect those
subjects over which the Parliament of Canada has been give n
jurisdiction .

If there were no such Act on the statute book as the Liquo r
Act and the Province had put a heavy tax on liquor withi n

the Province held for private or domestic consumption, it coul d
MACDONALD,

hardly have been contended that such a tax would have been
illegal though the effect of it would have been to reduce th e
quantity of liquor imported into the Province and thus t o

lessen the revenue of the Dominion from customs duties. But

because the tax is part of the scheme of the Liquor Act, or at

all events, is authorized by a section of that Act, it is con -

tended that it must be otherwise. As was said by Mr. Justice

Duff, in Gold Seal Limited v . The Attorney-General for th e

Province of Alberta (1921), 62 S.C.R. 424, the distinction

between legislation in relation to a particular subject and legis-

lation which merely affected that subject must be kept clearl y

in mind when construing legislation of the Dominion, or of on e

of the Provinces . A high tax on any commodity the subjec t

of import into British Columbia will have the effect of lessen-
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ing the volume of importation and thus will affect the
Dominion's revenue from customs' duties, but if the tax i s
within the power of the Province to impose that fact does no t
make the imposition of the tax illegal .

But if it be inferred from the context of the Liquor Act
that section 55, the section which imposes the tax complained
of, was not passed in the interest of the revenue, but as a mean s
of controlling the liquor traffic in the Province, yet its imposi-
tion, in my opinion, would still be within the power of th e
Province.

If for the purposes of the Act, liquor once within the Prov-
ince may be controlled by prohibition of its sale in the Provinc e
under the powers assigned to Provincial Legislatures to legis-
late upon matters of a local or private nature in the Province ,
I can see no reason why the power should not be held to exten d
to the imposition of a tax on liquor with the view of effectuatin g
or assisting in that control .

I would therefore dismiss the appeal .

MARTIN, J .A. : This is an appeal by the plaintiff from a
judgment [reported 30 B.C. 343] upholding the validity of a
tax of $11 imposed by the Liquor Control Board of this Prov-
ince on a case of Canadian rye whisky purchased by the
plaintiff from the Gold Seal, Limited, at Calgary in the Prov-
ince of Alberta, and imported by him into this Province .

Objection is taken to the imposition of the tax on the ground

that it is ultra vires of this Province as being contrary to tw o
sections of the B .N.A. Act ., viz . : (1) Section 91, No . 2—"The
regulation of trade and commerce," as being one of the matter s
exclusively assigned to Canada ; and (2) section 121, providing
that :

"All articles of the growth, produce, or manufacture of any one of th e
Provinces shall, from and after the Union, be admitted free into each o f
the other Provinces . "

By the Act to provide for Government Control and Sale o f
Alcoholic Liquors, Cap. 30 of 1921 (shortly styled the Govern -
Ligiior Act), the Government of British Columbia was, b y
section 3, directed to
"establish and maintain, at such places throughout the Province as are
considered advisable, stores, to be known as `Government Liquor Stores,'

COURT OF
APPEAL

192 2

March 10 .

LITTLE
V .

ATTORNEY -
GENERAL

FO R
BRITISH

COLUMBI A

MACDONALD,
C .J .A .

MARTIN, J .A .
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COURT OF for the sale of liquor in accordance with the provisions of this Act and th e
APPEAL regulations ; and may from time to time fix the price at which the liquor

shall be sold . "

March 10.
which was charged with the "administration of this Act, includ-

LITTLE ing the general control, management and supervision of al l

ATTORNEY- Government liquor stores," with provision for "vendors" who,
GENERAL under the direction of the Board, should conduct the sales of

FO R
BRITISH "liquor" (defined to mean "all liquids which are intoxicating" )

COLUMBIA at said stores to such members of the general public as migh t
wish to obtain permits for the purchase of liquor, and, briefly
and generally, it was declared to be an offence (with certai n
special and immaterial exceptions, e .g., for medicinal and sacra-
mental purposes) to purchase or sell or have in possession any
liquor which was not obtained from a Government store .

There was one considerable exception, under section 114,
relating to liquor already lawfully in possession at the com-
mencement of the Act, which might be sealed by a vendo r

within a limited period, and so brought within the Act, bu t
as this was only of a temporary effect to protect rights acquire d
under the former British Columbia Prohibition Act, 1916, Cap .
49, it may be dismissed from consideration .

The effect, therefore, of the Act was, as it obviously intended ,

to transfer to the Province the entire liquor business within

its boundaries and to give it a monopoly thereof, with the one
MARTIN, J .A . exception that the importation as theretofore of liquor fro m

other Provinces, and elsewhere, was still ostensibly counten-
anced and recognized by, e .g ., sections 53-4, etc . Such right
of importation was obviously one which would conflict wit h
sales by the Government stores, both as to price and qualit y

and kind of liquors, and inevitably reduce profits, so in orde r

to forestall and prevent such competition and secure the con-
templated monopoly of trade, section 55 was inserted in the
Act, which, after certain exceptions (including imported liquor

warehoused by a licensee under section 54 for export) provide d
that :

"Every person who keeps or has in his possession or under his contro l

any liquor which has not been purchased from a Vendor at a Governmen t

Liquor store shall, by writing in the prescribed form, report the same to

the Board forthwith ; and shall pay to the Board, for the use of Hi s

1922

	

And the Act went on to create a "Liquor Control Board,"
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Majesty in right of the Province, a tax to be fixed by the Board either by COURT OF

a general order or by a special order in any particular case, at such rates APPEAL

as will, in the opinion of the Board, impose in each case a tax equal to

	

1922
the amount of profit which would have accrued to the Government i n
respect of the liquor so taxed if it had been purchased from a Govern- March 10 .

ment Liquor Store, increased by the addition to that amount of an amount
LITTLEequal to ten per centum thereof ."

z .
This section is clearly intended to stop the present large ATTORNEY-

GENERAL
importation of liquor for private consumption (not sale),

	

FO R

because I can find nothing else in the Act to which it can BRITIS H
CGOL

ELU
M 3iBI A

relate (except the said temporary sealing of old lawful stock s
under section 114) and it can have no application to illici t
liquor manufactured or kept by private persons (not license d
under section 48) or sold surreptitiously because that is not t o
be sealed or taxed but seized and forfeited under sections 31 ,
66-8 . And that it must inevitably in practice have that desire d
effect is likewise obvious, because no business firm, whereve r
situate, or private importer (save perhaps a few rich ones pre -
pared to pay anything for extravagant luxuries) could continu e
to bear the imposition of such a tax.

Under the provisions of this section the Liquor Contro l
Board by general order of August 27th, 1921, fixed (as applied
to the case at bar) the "amount of the profit which would have
accrued to the Government	 if it [liquor] had bee n
purchased from a Government store," at "40% on the cost
landed price of such liquor, duty or excise paid, as the case

MARTIN . .) 9
may be, at place of possession in British Columbia, plus 10%, "
etc., and, as aforesaid, taxed the plaintiff, appellant, $11 on a
case of Canadian whisky which he imported from Alberta.

On these facts I shall first consider the second objection
based on section 121, which section was recently discussed b y
some of the judges of the Supreme Court of Canada who sa t
in Gold Seal Limited v. Dominion Express Co, 62 S.C .R.
424 ; (1921), 3 W .W.R. 710, and they took different view s
thereof, but as their consideration of it was in the light o f
the particular facts before them and more from the Federal
point of view, it must, according to Quinn v. Leathem (1901) ,
A.C. 495 at p . 506 ; 70 L.J., P.C. 76, be qualified by those
facts, and as the present facts are very different, I feel it m y
duty to consider the matter upon them and more from the
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COURT OF aspect of Provincial restriction, and particularly because w e
APPEA L

1922

	

direct from us to the Privy Council .
were given to understand that in any event this case would g o

March 10 .

	

My view of it is, after a consideration of all the other sec-
LITTLE tions in that wide and divergent group entitled "Revenues ;

ATTORNEY_ Debts ; Assets ; Taxation," and embracing sections 102-126 ,

GENERAL that to restrict the obligation to admit all said articles "free"
FOR

BRITISH to those upon which a customs duty could be levied is contrar y
C`oLLa2RrA to the fundamental spirit of said section 121, and this is shewn

by a consideration of the following section 122, which provides
that :

"The customs and excise laws of each Province shall, subject to th e
provisions of this Act., continue in force until altered by the Parliamen t
of Canada . "

Now when that section was passed it must evidently hav e
been contemplated that the continuation of discordant Pro-
vincial customs tariffs was only a temporary expedient pending
the absolutely essential adoption of one Federal tariff for th e
whole Dominion ; and if that be so then section 121 would
only have had a brief statutory life limited to the coming int o
force of that Federal tariff, because thereafter it would become
a dead letter for lack of anything to which it could apply. If

that were the contemplated brief effect one would expect t o
find a corresponding clear intention, which would obviously
be expressed by inserting some such apt words as "of duty "

MARTZ_v`, a .A . after "free," but the omission of such words of limitation means ,
to me at least, that a much wider and more practical trade con-
struction should be placed upon the intention of Parliament ,
and I have come to the conclusion that "admitted free" mean s
free from any species of tax that is aimed directly, or indirectl y
(as is undoubtedly the one before us), at the prevention of the
importation of said articles .

There is no magic, be it noted, in the words "articles admitte d

tree," in the section, for they are used in the same practica l

way as "goods imported into Canada" through a port of entry
under section 14 of The Customs Act, R .S.C. 1900, Cap . 4S ,
which as soon as imported (i .e ., admitted) must be reporte d
without delay by masters of ships, and also by conductors o f
trains, and by persons in charge of vehicles, or otherwise, who
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must "come to the custom-house nearest to the point at which COURT OF
APPEAL

he crossed the frontier line," or as otherwise provided by, e .g . ,
sections 21-4, and there report and "make entry," and at the

	

1922

time of entry pay the duty (section 27) whereupon the march 10.

"importer" is entitled to a "permit for the conveyance of such LITTLE

goods further into Canada, if so required by the importer."
ATTORNEY-

Under present conditions, a car of wheat, e .g., from Alberta, is GENERAL

hauled into this Province without hindrance from any sort of BRITISH
taxation ; in other words, it is "admitted free," but if it COLUMBIA

became liable to a tax of, say, $1 per bushel, just as soon a s
it was hauled "across the frontier line" (as section 23 style s
it), then, in my opinion, it becomes quite clear that having

regard to the ordinary practical course of trade and commerce
such a tax, however large or small, would in practice an d
principle be an unconstitutional fetter upon that free admis-

sion which the section is intended to secure in the interest of
the whole federation of Provinces. Otherwise, if the Province
may impose a discretionary prohibitory tax (as it essentiall y
is in its imposition and practical working) upon liquor, the n

it may do so to the extent of its unfettered discretion upo n

Saskatchewan wheat, or Alberta coal or cattle, or Manitob a
wheat, or Ontario implements or whisky, or Quebec boots an d
shoes, or Nova Scotia steel, or any one or more of them, or any
other Canadian article, either in general or in discrimination ,

against any one or more Provinces, with the result that it could, MARTIN, J.A .

in effect, build up a general or discriminatory tariff wall agains t
some or all the products of other Provinces, which disastrou s

internal policy is just what I regard section 121 as bein g

designed to prevent, whether done directly or, equally unlaw-
fully, indirectly. Great West Saddlery Co . v. Regem (1921) ,
2 A.C. 91 ; 90 L.J., P.C. 102 ; (1921), 1 W .W.R. 1034, which

indirect attempt the Privy Council therein said, "must be kept

closely in view" : pp. 1040 and 1057.

Applying this view to the facts of the case at bar, we fin d

the tax in question attaches to imported liquors just as soon as

they "cross the frontier," because then they come into th e

"possession or under the control" of the importer and must b e
forthwith "reported" to the Liquor Control Board as required
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MARTIN, J .A .

by said section 55 (just as they must be reported to the custom s
if imported from outside Canada) and the exact amount of th e
tax payable is ascertained and determined as said order of th e
Board directs, viz., "on the cost landed price of such liquor ,
duty or excise paid, as the case may be," etc., and this, for the
reasons aforesaid, I am of opinion, is not merely an indirec t
(which is as illegal as if direct) but in practical operation a
direct invasion of inter-provincial rights established by sectio n
121, and therefore an illegal fetter upon free admission, an d
so the appeal should be allowed and the tax declared to be an
illegal imposition . With all , due respect, I am quite unable
to agree with the opinion of the learned judge below that ,
"for the effective working out of the scheme of the Government Liquor
Aet	 prohibition of importation into the Province would be con-

stitutionally justified . "

The decisions he refers to do not support that view, and i n
the Gold Seal Limited case, supra, Mr. Justice Anglin said ,
p . 737 :

"It is common ground that the prohibition of importation is beyon d

the legislative jurisdiction of the Province . "

I have not overlooked the extract that the learned judge below
invokes from .ltorney-General of Manitoba v . Manitoba Licence

Holders ' Association (1902), A.C. 73 at p . 79 ; 71 L.J., P.C .
28, but I can find nothing in it which chews that the Priv y
Council, per Lord Macnaghten, there adopted the view expresse d

in the unpublished and unproduecd report to Her Majesty, o f
May 9th, 1896, subsequent to the judgment in . 1 ttorney Genera l

for Ontario v. Attorney-General for time Dominion (1896), A .C .
348 ; 65 L.J., P.C. 26, that :
"there might be circumstances in which a Provincial Legislature migh t

have jurisdiction to prohibit the manufacture within the Province o f

intoxicating liquors and the importation of such liquors into the Province . "

On the contrary, as I read Lord Macnaghten's observations .
he gives no encouragement to follow the report in its specula-
tions upon unknown rights in unknown circumstances but dis-
misses it briefly by saying that "for the purposes of the presen t
question it is immaterial to inquire what those circumstance s
may be."

Moreover, the report of the Board, whatever it may includ e
in the way of extra-judicial advice or otherwise, is not referred
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OF

judgment is clear on the fourth question submitted, viz. :
"(4) Has a Provincial Legislature jurisdiction to prohibit the importa-

	

192 2

tion of such liquors within the Province?"

	

March 10 .
And this is the answer thereto, p. 371 :

"Their Lordships answer this question in the negative . It appears to

	

LITTL E

them that the exercise by the Provincial Legislature of such jurisdiction

		

v '
r~TTOR1 EY -

in the wide and general terms in which it is expressed would probably GENERA L
trench upon the exclusive authority of the Dominion Parliament ."

	

FO R

This affirmed the view of the Supreme Court of Canada c
B
OL

RITIe x
UMnIA

(1895), 24 S.C.R. 170, which had unanimously answered th e
question in the same way .

I need only add that, in my opinion, the decision of th e

Privy Council in Bank of Toronto v . Lambe (1887), 12 App .

Cas . 575 ; 56 L.J., P.C. 87, does not apply to this tax, which
I have given my reasons for holding not to be direct taxatio n
within section 92 (2) of the B.N.A. Act .

I turn then to the objection that the enactment is in conflic t

with the exclusive power of the "regulation of trade and com-

merce" conferred upon the Federal Parliament by section 91 ,
No. 2, of the B.N.A. Act . It cannot be disputed that Provincial
legislation under section 92 (No . 16) of that Act (which
includes this liquor class legislation) as a "matter of a local

or private nature in the Province" (Attohn,ey-General of

Manitoba v . Manitoba Licence Holders ' Association (1902) ,
A.C. 73, 78) is not invalid because it, p . 79 ,
"may or must have an effect outside the limits of the Province, and may

IARTrn, a .A .

or must interfere with the source's of Dominion revenue and the industria l
pursuits of persons licensed under Dominion statutes to carry on particular

trades . "

Their Lordships were there speaking of a statute (Manitoba )
which though declaring its intention of suppressing the liquo r
traffic within that Province, yet equally declared its intentio n
of not unauthorizedly affecting inter-provincial or foreign trans -

actions in liquor, as likewise does the statute in question b y
section 55. Hence while it is true that in the exercise of it s
Provincial rights a Province may trench upon the Federal field ,
yet it cannot do so to an extent that is more than "neeessaril y
incidental" to the due exercise of its powers, or as Mr . Justice
Anglin recently put it in the Gold Seal case, supra (wherein
the meaning of "trade and commerce" was discussed), p . 763,
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if the interference "is merely an incidental consequence of the
legislation its validity cannot be successfully impugned on tha t

1922

	

ground." This limitation was most clearly laid down an d
March 10 . illustrated ten years ago by the Privy Council in City of Mon-

treal v. Montreal Street Railway (1912), A.C. 333 ; 81 L.J., P .C .
145, and recently re-affirmed in Great West Saddlery Co. v .

Regem, supra, p. 1040 ((1921), 1 \V.W.R.), wherein the lead-

ing decisions are reviewed. In the Montreal case, supra, i t

was objected that the Federal Board of Railway Commissioners
had by a certain order invaded the powers of the Province of
Quebec over the defendant Company (incorporated by Act of
that Province), by seeking to control its traffic, and after saying
that the invasion could not be justified under the "peace, order
and good government" power in section 91, their Lordships

went on to say, p. 344 ((1912), A.C.) :
"It follows, therefore, that the Act and Order if justified at all mus t

be justified on the ground that they are necessarily incidental to the exer-

cise by the Dominion Parliament of the powers conferred upon it by th e

enumerated heads of s . 91	

"In other words, it must be shewn that it is necessarily incidental t o

the exercise of control over the traffic of a Federal railway	

And after considering the position they conclude, p . 346 :
"In their Lordships' view this right and power is not necessaril y

incidental to the exercise by the Parliament of Canada of its undoubted

jurisdiction and control over Federal lines, and is therefore, they think ,

an unauthorized invasion of the rights of the Legislature of the Province

of Quebec . "
MARTIN ' a .A ., Applying that test to the case at bar, has it been "shewn

that the order of this Board of Liquor Control, based on sectio n
55, can be justified" as it "must be" on the ground that it i s
no more than "necessarily incidental to the exercise " of this
Province's powers under subsection (16) ? I have given this
matter my careful consideration, bearing in mind what th e
Privy Council said in the Great West Saddlery case, supra ,

p. 1054 ((1921, 1 \V .W.R.), viz . :
"It is obvious that the question of construction may sometimes prov e

difficult . The only principle that can be laid down for such cases is that

legislation the validity of which has to be tested must be scrutinized i n

its entirety in order to determine its true character . "

And I can only reach the conclusion that what has been

done here is far beyond what is legally necessary in the cir-
cumstances, and I see no `"justification" for the suppression

COURT OF
APPEAL

LITTLE
V.

ATTORNEY-
GENERA L

FOR
BRITISH

COLUMBIA
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(almost complete in practice) of Federal inter-provincial trade COURT OF
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in legally suppressing purely internal Provincial transactions

	

—
in liquor, viewing as I do, and as already set out, the enactment

	

1922

of section 55 and the order of the Board thereunder as being march 10 .

aimed to suppress the importation of liquor by that large class LITTLE

of private consumers who import liquor direct from firms out-

	

v
ATTORNEY-

side the Province, not, as above noted, for sale therein, which GENERAL

is prohibited by the Act, but for their own domestic consump- BR
FOR
sx

tion, and hence aimed also at putting the extra-provincial busi- COLUMBI A

ness firms out of that important branch of their business which

they carry on direct with their private customers in this Prov-
ince, except for sacramental purposes under sections 31, 5 2
and 55 (if that can be properly termed private consumption) ,
thereby in "real effect," as the Great West Saddlery case put s

it, p . 1057, creating a complete monopoly of the internal Pro-

vincial liquor business, because even that business, profitabl e

as it notoriously is, cannot survive the imposition of two profits ,
therefore the tax in question is, in its practical operation a
confiscation of the profits of extra-provincial trade rivals, an d
a colourable and indirect form of prohibition upon such import-
ation. I am not, of course, now referring to the business of

importing for the purposes of exporting, which is permitte d

(and regulated and licensed at a fee of $3,000 per annum, b y
sections 49, 54 and 55) obviously because it does not compete
with the business carried on by the Government liquor stores . MARTIN, J .A.

In the Great West Saddlery case it is also laid down that th e
true and single intention of the Provincial Legislature mus t
be to exercise its powers of restriction "merely [as] a means
for the attainment of some exclusively Provincial object, suc h
as direct taxation," p. 1042 ; and again at p. 1058, that its
enactments must be "directed solely to the purposes specifie d

in section 92" ; in other words, its legislation cannot be save d
if it has a dual intention, both legal and illegal .

The result of my careful scrutiny of every section of the Ac t

in question is, that while there are several provisions in i t

which may well be said to have a "necessarily incidental"

entrenchment upon the Federal field of trade and commerce ,
yet by means of the one called in question (section 55) the
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guise of imposing direct taxation 	 within their power
March 10 . really doing something else," viz ., directly and unauthorizedly

LITTLE invading the Federal field of trade and commerce, and therefore
r .

	

the appeal should be allowed on this second ground also .
ATTORNEY -
GENERAL

FOR

	

GALLII-Irr., J .A . : I agree with the Chief Justice.
BRITISH

COLUMBIA

COURT OF Provincial Legislature, in my opinion, is, as the Privy Counci l

MCPHHILLIPS,

Men. Imps, J .A. : This appeal, in my opinion, fails . The
learned trial judge, Mr . Justice CLEMENT, has set forth hi s

reasons for judgment in a very clear and succinct manner. The
learned counsel for the appellant, Mr . Davis, in his very abl e
argument at this bar first submitted that the challenged sectio n
(55) of the Government Liquor Act (Cap. 30, B .C. Stats . 1921 )

is ultra vires as offending against section 121 of the Britis h
North America Act, 1867 (30 Viet ., c. 3), which reads as

follows :
"All articles of the growth, produce, or manufacture of any one of the

Provinces shall, from and after the Union, be admitted free into each of

the other Provinces,"

and the learned counsel for the appellant greatly relied upo n

Attorney-General for Ontario v. Attorney-General for the

Dominion (1896), A.C . 348, and contended that, in its effect,
Gold Seal Ltd. v. Dominion Express Co . (1921), 3 W.W.R.
710 was not an authority in his way. I must admit that,`
during the argument, this contention weighed with me ver y

considerably upon this line of reasoning, that, although there

was no attempt to at the boundary of the Province impose a

customs duty which would be palpably beyond the powers o f

the Province, what was being done was the imposition of what ,

in effect, was a customs duty in an indirect way. Whilst there

was no interference with the entry of the liquor into the Prov-
ince, the taxation levied was equivalent to the imposition of a

customs duty . however, after careful consideration of thi s

point, fortified as well by the reasons for judgment of Mr .

Justice Duff (p . 738), GIs . Justice Anglin (p . 738) and Mr .

Justice iilignault (p . 740) in the Gold Seal ease ((1921), 3

W.W.I . 710), I am satisfied that section 121 (B.N.A. Act) is

only referable to the levying of customs duties or other similar
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APPEALcharges and would not extend to any inhibition of taxation a s

set forth in section 55 (Cap . 30, B.C. Stats . 1921) . That

is, it is the imposition of a direct tax upon property within th e

Province and cannot be said to be a customs duty or impor t

tax upon property brought into the Province . Once the liquor ,

i .e ., the property subject to taxation is within the Province, i t

cannot be said that any magic attaches to it or that it is immune

from Provincial taxation, because, as in the first case, it wa s

liquor imported from one of the other Provinces of th e

Dominion. The liquor being within the Province (property

in the Province) it follows that it must be subject to the incid-

ence of taxation, and the taxation imposed is a direct tax. Lord

Hobhouse in delivering the judgment of their Lordships of th e

Privy Council in Bank of Toronto v . Lambe (1887), 12 App.

Cas. 575 at p. 585, said :
"Their Lordships	 hold that, as regards direct taxation within

the Province to raise revenue for Provincial purposes, that subject fall s

wholly within the jurisdiction of the Provincial Legislatures. "

In Workmen 's Compensation Board v . Canadian Pacifi c

Railway Company (1919), 3 W .W.R. 167 ; (1920), A.C. 185 ,

in the judgment as delivered by Viscount Haldane we have i t

stated :
"In Bank of Toronto v. Lambe [ (1887) j, 12 App . Cas. 175, it was

decided by the Judicial Committee that a Province could impose direct

taxes in aid of its general revenue on a number of banks and insuranc e

companies carrying on business within the Province, and none the less
MCPHILLIP6 ,

	

that some of them were, like the respondents, incorporated by Dominion

	

J .A .

statute. The tax in that case was not a general one, and it was imposed ,

not on profits nor on particular transactions, but on paid-up capital an d

places of business . The tax was held to be valid, notwithstanding that

the burden might fall in part on persons or property outside the Province . "

The method adopted or scale fixed for the imposition of th e
taxation gave me some anxious thought for a time in that i t
might be said to trench upon the regulation of trade and com-

merce (section 91, No . 2, B.X.A. Act) in that plainly in th e

scale fixed for the taxation imposed (section 55 (2)) thi s

language appears :
"shall pay to the Board for the use of His Majesty in right of the Prov-

ince a tax to be fixed by the Board either by a general order or by a

special order in any particular case at such rates as will, in the opinio n

of the Board, impose in each case a tax equal to the amount of profi t

which would have accrued to the Government in respect of the liquor so

1922

March 10.
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GENERAL
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COLUMBI A
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thereof . "
1922

This indicated procedure for the determination of the amoun tMarch 10 .
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Citizens Insurance Company of Canada v. Parsons (1881) ,
7 App. Cas. 96 ; 51 L.J., P.C. 11, shews that there may be
cases where the statute law relates to property and civil right s
in the Province and not amount to a regulation of trade an d
commerce, and, in my opinion, the challenged legislation in th e

MCPHILLIPS, present case cannot be said to be in its nature a regulation o fJ .A.

trade and commerce, and that the legislation is competent an d
intra vires of the Legislative Assembly of British Columbi a
as being within the meaning of the exclusive powers , conferre d
upon the Provinical Legislature, namely, under section 92, Nos .
(2), (13), (16), namely, (a) direct taxation within the Prov-
ince in order to raise a revenue for Provincial purposes ; (b)
property or civil rights in the Province ; and (c) generally ,
all matters of a merely local or private nature in the Provinc e
(also see Municipal Corporation of City of Toronto v. Virgo
(1896), A.C. 88 ; Attorney-General of Manitoba v. Manitoba
Licence Holders' Association (1902), A.C . 73 ; Attorney-
General for Ontario v. Attorney-General for the Dominion
(1896), A .C. 348 ; City of Montreal v . Montreal Street Rail-
way (1912), A.C . 333 ; John Deere Plow Company Limited v.

of the tax involves the imposition upon the owner of liquo r
imported and not bought from a Government liquor store of a
double profit plus ten per cent., as, undoubtedly, in buying
outside the Province the trade profit is part of the purchase
price, but, in the end, can this be said to be other than a scale ?
It is conceivable, of course, that the effect may well be to dis-
courage purchases of liquor from without the Province an d
bring about purchases only from the Government liquor stores ,
but, if the imposition is a direct tax upon property, can it b e
said that it trenches upon the "regulation of trade and com-
merce ?" That it may affect business conditions and reduce,
if not eliminate, purchases of liquor from without the Province ,
cannot be said to trench upon the exclusive authority of th e
Parliament of Canada to legislate upon "the regulation of
trade and commerce ."
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Wharton (1915), A.C. 330 ; Tennant v . Union Bank of Canada COURT O F
APPEAL

(1894), A.C. 31 ; Quong-Wing v. Regem (1914), 49 S.C.R . —
440 at pp. 444-5 per Fitzpatrick, C .J . ; The Canadian Southern

	

192 2

Railway Company v. Jackson (1890), 17 S.C.R. 316 ; Smylie march 10 .

v. The Queen (1900), 27 A.R . 172 ; City of Montreal v . LITTLE
Beauvais (1909), 42 S.C.R. 211 ; Smith v . City of London

		

v.ATTORNEY-
(1909), 20 O.L.R. 133 ; Beardmore v. City of Toronto (1910), GENERAL
21 O.L.R . 505) .

	

BRITIS H
It follows that, in my opinion, the appeal should be dismissed . COLUMBIA

EBERTS, J .A. : This is an appeal from the judgment of Mr .

Justice CLEMENT, in a case in which the plaintiff claimed fo r

a declaration that he was under no obligation to comply with
the demand of the Liquor Control Board made by virtue o f
resolution 2079 of the Board, passed under the provisions of
section 55 of the Government Liquor Act, Cap . 30, B.C. Stats.
1921, for payment of $11 in respect of a case of whisky pur-
chased in the Province of Alberta, and imported by plaintiff
into British Columbia .

The above action was dismissed. Mr. Davis contended (1 )
that section 55 of the Government Liquor Act and regulations 79
passed thereunder, were ultra vires ; (2) that the said Act was
contrary to the provisions of section 121 of the British North
America Act ; (3) that the legislation was a matter of trade
and commerce.

ERERTS, J.A .
The incidence of this tax is equal in all cases of liquor hel d

for consumption within the Province, whether bought from a
Government vendor or purchased outside the Province, that is
to say, if purchased from a Government vendor, a certain addi-
tion is made to the cost price paid by the Government as repre-

senting profit upon the transaction . If purchased outside th e

Province, a similar addition is made to the cost price and

imposed upon the purchaser of such liquor, so that whethe r
bought from the Government vendor within or an independen t
vendor without the Province, the cost is the same to the person
holding such liquor for consumption, within the Province ; in
the latter case the addition is made up by means of this tax

in question by virtue of section 92, No. 2, British North

America Act, and levied directly upon the person so holding
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such liquor, the impost of ten per cent . being merely, in my
opinion, a measure enacted by way of additional security for
effectuating the policy of the Act, whereby complete supervisio n
and control of liquor to be consumed within the Province ma y
be exercised .

I would dismiss the appeal.

Appeal dismissed, Martin, J.A . dissenting.

Solicitors for appellant : Davis & Co .
Solicitor for respondent : W . D. Carter.

COURT OF
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REX v. FERGUSON .

1922

	

Criminal laa —Intor cating liquors—Keeping for sale—Conviction—Gov -
ernment Liquor Act, 1921—Validity—Trade monopoly—Revenue —

March 10 . R.S.B.C. 1911, Cap . 78, Sec. 29—B.C. Stats . 1921, Cap . 30, Sec. 26 —
R .S .B .C. 1911, Cap. 1, Sec. 41—B.C. Stats . 1915, Cap . 59, Sec . 101 .

REx
v .

FERGUSON The Government Liquor Act, 1921, which vests in the Liquor Control Boar d
(constituted under said Act) the administration of the Act includin g

the general control, management and supervision of all Governmen t
liquor stores is infra vires of the Provincial Legislature (MARTIN ,
J .A . dissenting) .

Per MACDONALD, C .J .A . : The Province has power to control the liquor

traffic and the revenue derived from its operation is only an inciden t
thereto .

Per McPIIILLIPS, J .A. : The policy of the Act was the abatement of a
social evil and the fact that a revenue was derived in administerin g
the Act did not invalidate it .

An objection taken on appeal from an order affirming a conviction under
the Government Liquor Act, that the efficacy of the proclamation
bringing the Act into force was destroyed as it recited the orde r
in council authorizing it, was held to be met by section 41 of the
Interpretation Act, also the objection that the proclamation was not
proved on the trial was met by section 101 of the Summary Con-

victions Act, 1915 .

APPEAL by accused from the order of LAmPAIAN, Co . J., of
Statement

the 1st of November, 1921, dismissing an appeal from the con-
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viction of the accused by the acting police magistrate at Victori a
on a charge of keeping liquor for sale in his premises . The
accused's premises in Victoria were raided by police officers o n
the 13th of August, 1921 . They found in one room one bottl e
of gin, one bottle of whisky and a further bottle partially fille d
with whisky ; also six dozen bottles of beer in a barrel an d
four dozen in an adjoining room. There was evidence of thre e
men buying three glasses of whisky and three bottles of beer.
Evidence of the Liquor Control Board was allowed in to she w
that between the 29th of June and the 27th of July following,
70 dozen bottles of beer were purchased by the accused an d

consumed on the premises . Nine men were on the premises
when the raid took place . Doubt was expressed in the Court
below as to the evidence of the men who were served with liquor,
but the quantity of liquor on the premises pointed to one infer-
ence only, i.e ., that it was kept for sale . The accused appealed
on the grounds that there was no evidence to sustain the con-
viction, that the Liquor Act is ultra mires of the Legislativ e
Assembly, and that the term "liquor" does not include "beer"
and that therefore the reason for the decision of the Court belo w
would be eliminated.

The appeal was argued at Victoria on the 12th of February ,
1922, before MACDONALD, C .J.A., MARTIN, GALLInER, MC -
PnILLI s and EBERTS, JJ.A.

Lowe, for appellant : Until proclamation the Act is not in

force . We are subject to the Evidence Act, section 29 of whic h
provides for mode of proving proclamations . As to distinction
between Lieutenant-Governor and Lieutenant-Governor i n

Council see Lenoir v . Ritchie (1879), 3 S .C.R. 575. There

is no evidence of a proclamation or proof of same . The case
was closed without putting it in . As to the issuing of a pro-
clamation see Ilalsbury ' s Laws of England, Vol. 7, p. 16, par .
18 . The Interpretation Act cannot override a special Act :
see Re Lambert (1900), 7 B.C. 396 ; Richards v. Wood
(1906), 12 B.C. 182 ; Rex v. Garvin (1909), 14 B.C. -260

at p. 264 ; Rex v. Sung Chong, ib . 275 at p . 277. The
prisoner should receive the benefit of any doubt : see Rex v.
Smith (1916), 23 B.C. 197 at p . 201 ; florin v. Reginam-

COURT O F
APPEAL

192 2

March 10 .

RE x
V.

FERGUSON

Statement

Argument
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error in drawing the inference he did owing to the amount o f
1922

	

liquor on the premises. The liquor was obtained regularly :
March 10 . see Rex v. Kozak (1920), 47 O.L.R. 378 ; Rex v. Lemair e

REX

	

(1920), 48 O.L.R. 475. Next there is no offence in keeping

FERGUSON
beer for sale as it does not come within the term "liquor ."
"Beer" is dealt with specially, and liquor is dealt with speci-
fically. Section 45 shews this to be the case . The accused i s
entitled to the benefit of the doubt on the finding of the learne d

judge as to the liquor alleged to have been sold on one occasion :
see Rex v. Nat Bell Liquors Ltd. (1921), 56 D.L.R. 523 ;
Rex v. Kennedy (1921), 60 D.L.R. 573 ; Rex v. McKa y
(1919), 46 O.L.R. 125 ; Rex v. Barb (1917), 35 D.L.R. 102 .
There is the distinction between "getting" and "keeping fo r
sale" : see Rex v. Walter Moore (1917), 51 N.S.R. 51 ; Rex
v . Nero (1914), 26 O.W.R. 703 ; Rex v. Milkins (1911), 18

O.W.R. 137 .

Higgins, K.C., on the same side : The Liquor Control Act
is unconstitutional : (1) The Province cannot carry on trad e
for a revenue ; (2) granting the Province may regulate or
prohibit any trade it cannot do so by going into trade fo r
revenue, it being in contravention of the British North Americ a
Act ; (3) for the Province to receive a revenue from trade i t
can only be done by direct taxation or licence. The Act is a

Argument commercial venture : see Attorney-General of Manitoba v .
Manitoba Licence Holders' Association (1902), A.C. 73 . The
Government is carrying on this trade. You can take judicial
notice of proceedings in the House of Parliament : see Hals-

bury's Laws of England, Vol . 13, p . 492, par . 682 ; Lake v .

King (1668), 1 Wm . Saund. 131 ; Attorney-General v . Brad-
laugh (1885), 14 Q.B.D. 667. Nothing can be done outside

the jurisdiction given : see Reg. v . Burah (1878), 3 App. Cas.

889 at p. 905 ; Attorney-General for the Commonwealth of

Australia v. Colonial Sugar Refining Company, Limited

(1914), A.C. 237 at p. 254. On the construction of th e

statute see Bank of Toronto v . Lambe (1887), 12 App. Cas .

575 at p . 580 ; Russell v . Reginam (1882), 7 App . Cas. 829 ;

Hodge v. Regina (1883), 9 App. Cas. 117 ; Attorney-General
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for Ontario v . Attorney-General for the Dominion (1896) ,

A.C . 348 ; Brewers and Maltsters' Association of Ontario v .

Attorney-General for Ontario (1897), A.C. 231 ; Royal Bank

of Canada v . Regem (1913), A.C. 283 at p. 287 ; Dobie v .

The Temporalities Board (1882), 7 App. Cas. 136 at p. 152 .

They cannot confiscate trade any more than revenue. This is
not taxation at all : see Attorney-General for Quebec v. Queen
Insurance Company (1878), 3 App. Cas . 1090 at p . 1098 . On

the interpretation of "tax" see United States v. Railroad Com-

pany (1872), 17 Wall. 322 . As to property and civil right s

see City of Montreal v. Montreal Street Railway (1912), A.C.
333 at p . 342 ; John Deere Plow Company, Limited v . Wharton

(1915), A.C . 330 ; Great West Saddlery Co. v . Regem (1921) ,

2 A.C. 91 ; 90 L.J ., P.C. 102 at p . 115. The Act itself pro-

vides for profit : see Reg. v. Burah, supra, at p. 905 . It al l

comes down to a question of the object and intent of the Act .
The Dominion has power to regulate liquor trade and this Ac t
interferes. The right to trade is absorbed by the Province .

C. L. Harrison, for respondent : The Act is to control and

confine the sale of liquor : see Gold Seal Ltd. v. Dominion

Express Co . (1920), 2 W.W.R. 761 ; Canadian Pacific Win e

Co. v. Tuley (1921), 2 A.C . 417 ; Attorney-General of Man-

itoba v. Manitoba Licence Holders' Association (1902), A.C .

73 . On the validity of the Act see In re Army and Navy

Veterans in Canada (1921), 30 B.C. 164.

Lowe, in reply .

Cur. adv. volt .

10th March, 1922 .

MACDONALD, C .J.A . : The proclamation which brought the

Act into effect recites an order in council authorizing it, and
this it was submitted by counsel for the appellant, destroyed
the efficacy of the proclamation. In view of section 41 of

LACDON A
the Interpretation Act, Cap . 1, R.S.B.C. 1911, this contention

	

aa .,
fails.

The next point urged was that the proclamation was no t
proved at the trial. This objection is met by section 101 of
the Summary Convictions Act, being Cap . 59 of the statutes

of 1915.
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The principal objection, however, was that the Liquor Ac tAPPEAL
itself is ultra vires . It was contended that it is a revenue Act

1922

	

imposing indirect taxation and therefore beyond the competence

Railway Company (1920), A.C. 424. That revenue is derived
from its operation is only an incident. Whether or not th e
Province would have power to undertake, for profit, the liquo r
business to the exclusion of all others is a question which I d o
not find it necessary to decide . If I am right in thinking
that the Province has the power to control the liquor traffic
and that the Liquor Act effects this control by vesting in a
board of control under Provincial authority the exclusive sal e
of liquor within the Province, then I think that it is in th e
same category as the Prohibition Act which it replaced . That

MACDONALD, Act prohibiting the sale of liquor for beverage purposes wa s
c .a .A .

declared to be intra vires of the Provincial Legislature by th e
Privy Council . Incidentally a very considerable revenue wa s
made under that Act, but that fact did not render it ultra vires .
The present Act is wider in its scope than the Prohibition Ac t
was, it permits the sale of liquor for beverage purposes as wel l
as for medicinal purposes, but this sale is for the purpose of con -
trolling the traffic, and is just as much within the competenc e
of the Provincial Legislature as was the Prohibition Act, whic h
exercised a more stringent control, it is true, but nevertheles s
was passed for the like purpose .

The case was also argued on the merits, it being contende d
that there was no evidence to sustain the conviction. The
evidence, in my opinion, was ample, and on this ground als o
the appeal must be dismissed .

MARTIN, J .A. : This is an appeal from the conviction of th e
appellant for keeping liquor for sale contrary to section 26 o f
the statute of this Province entitled An Act to Provide fo r
Government Control and Sale of Alcoholic Liquors, Cap . 30

MARTIN, a .A . of 1921 .

Three objections to the validity of the conviction are raised ,
the first being that the said Act is ultra riles of the Provincia l

March 10 . of the Provincial Legislature . In my opinion the tax imposed

REx

	

is a direct tax : Bank of Toronto v. Lambe (1887), 12 App .
v.

	

Cas . 575 ; Workmen's Compensation Board v. Canadian Pacifi c
FERGUSON
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Legislature, and as this goes to the root of the whole matter, COURT O F
APPEA L

it requires primary consideration. Two main grounds are —
advanced in support of this submission of ultra vires : the first

	

1922

being that the real and unconstitutional object of the statute is march 10 .

to raise a revenue indirectly for Provincial purposes contrary

	

REx

to section 92, No. 2, of the B.N.A. Act, under the professed

		

v .
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intention of restricting, i .e ., regulating, the liquor traffic under

section 92, No. 13, of said Act ; and the `second being that th e
Province is not authorized by said Act to engage in any trad e
or business, and therefore cannot engage in trade even in th e
professed exercise of any power to regulate or restrict trad e

that it may possess .

As to the first : In order to arrive at the real intention it i s
necessary, as was said by the Privy Council in Bank of Toront o

v. Lambe (1887), 12 App. Cas. 575 at p. 583 ; 56 L.J., P.C .
87, to "consider the probabilities of the case [and] the fram e

of the Act, " and also to apply those tests mentioned in Great

West S l(117 i j C'o_ v . Regem (1921), 2 A.C . 91 ; 90 L.J., P.C .
102 ; (1921), 1 W.W.R. 1034, which I cited in my judgment
in Little v . Attorney-General for British Columbia [ante p .
84] (wherein judgment was pronounced this day), and I
refer to that judgment because it contains a consideration o f
said Act in certain aspects which are essential to this case . I

there came to the conclusion, for reasons given, which I shal l
not repeat here, that it was the intention of said Act to estab- MARTIN, a A.

lisp a Government monopoly in the sale of liquor within th e
Province and, to secure that end, to illegally suppress and pro-
hibit the import trade for internal Provincial consumption b y
means of a tax imposed to effect that object. That illegality,
however, does not extend to the invalidation of the whole Act ,
because the illegal power could be severed and restricted to
importation alone (Great West Saddlery case, supra, p. 1056) ,
but the objection before us affects the validity of the whole Act
and so cannot be severed. To reach a conclusion I have agai n
carefully scrutinized every section of the Act and in particula r

the sections so much relied upon by Mr . Higgins, viz., 107 and
108, as follows :

"107 . From the profits arising under this Act, as certified by th e

Comptroller-General from time to time, there shall be taken such sums as
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APPEAL of a Reserve Fund to meet any loss that may be incurred by the Govern -

-

	

ment in connection with the administration of this Act, or by reason
1922

	

of its repeal .
March 10 .

	

"108. (1 .) The net profits remaining from time to time after providin g

-- the sums required for purposes of the Reserve Fund shall be disposed o f
REx

	

as follows :
v.

"(a .) One-half of the net amount shall be paid into the Consolidate dFERGUSON
Revenue Fund for the public service of the Province ; and

"(b.) One-half of the net amount shall be apportioned and paid to the

several municipalities in the Province in proportion to their respectiv e

population, and of all moneys so paid to each municipality one-half thereo f

shall be placed to the credit of a special account in the municipal treasury ,

and shall be paid thereout only for maintaining or granting aid to hospital s

in that municipality, or for such other purposes of municipal expenditure

as may be approved by the Lieutenant-Governor in Council . "

It is to be observed that by section 105 permit fees ar e

excluded from profits and form part of the general revenue ,
and that while section 106 also speaks of the "profit and loss "
to be shewn in the semi-annual balance sheet and statement
directed to be prepared by the Board for the Legislature, yet
that can only be in a book-keeping sense, because in the case o f
a business so notoriously and exceptionally lucrative as the
liquor business has been in this Province, even in the face o f

competition, nothing less than a great profit could possibly b e
expected when all competitors have been suppressed and a com-
plete monopoly established ; only by mismanagement (or worse )
of so gross a kind as to be inconceivable could there be a loss

MARTIN, J .A .
in such exceptionally favourable circumstances. As to any
loss in the administration of the Act, the loss referred to i n
section 10i or what may be caused by its repeal, that could not
in practice be considerable, because the chief danger of los s
would be from fire, which should be covered by insurance, an d
as to that from repeal, the stock of liquors could always be sol d
off profitably and the premises purchased or leased for th e

business would be available for other business purposes i f
ordinary business judgment has been shewn in their selection.
But the question of loss becomes merely academic in view o f
what has in fact happened, and is to happen (according to the

Legislative estimates), because the expected great profits hav e
in part already been and are continuing to be realized, as i s
proved by the fact that as a result of the first three and a half
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months' business the sum of about $543,000 has (as is a matter COURT OF
APPEA L

of public knowledge) been received as profit out of our smal l
population of 523,369, according to the recent census (despite

	

1922

those heavy initial expenses of establishment which are inci- March 10 .

dental to every business conducted on a great scale like this),

	

RE X

and applied to the reserve fund and distributed among the
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municipalities as the Act directs. What the profit will be for
the next period is a matter of estimation, but it will unques-
tionably be great, and in the statement of the revenue for th e
fiscal year ending March 31st, 1922, in the Supply Act o f
1921 (1st Sess.), Cap. 61, p . 492, it is estimated at $2,500,00 0

under the item "Government Liquor Act Profit on Liquor
Sold," etc ., and the same estimate of profit is made for th e
coming fiscal year ending March 31st, 1923, in the Supply
Act of December 3rd, 1921, Cap. 46 (2nd Sess.), p. 142, so
it is thus seen that if ordinary business advantage be taken
of the opportunity afforded by the monopoly, an immense
revenue will be realized so long as the system prevails, and i t
must prevail for at least the considerable period covered by
the present estimates .

Under the former British Columbia Prohibition Act of 1916 ,
Cap. 49, the estimated profits for the fiscal year ending March
31st, 1921, on the restricted sale of liquor for special purpose s
only, and unquestionably "necessarily incidental" to the lawfu l
exercise of the powers duly conferred by that statute, were only MARTIN, J .A .

$25,000 (Supply Act, 1920, Cap. 88, p . 435), and this great
difference illustrates clearly the fiscal result of the practicall y
unrestricted sale of "controlled" Government liquor .

An examination of said estimates for 1923 shews that thi s
item of $2,500,000 profit on sales only, is the largest in th e
receipts of the Province with the exception of the income tax
($3,000,000) and being all profit as the result of the operation s
of a distinct statutory Board, viz ., the Liquor Control Board
(sections 4 and 92 et seq.), there is no countervailing charge
against it for departmental administration such as the other
items of revenue are subject to, with immaterial exceptions .

The real intention of an enactment is often manifested b y
its results and, to my mind, there is no escape from the infer-
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ence obviously to be drawn from the amount of revenue alread y
derived and the very conservative estimates for the future up
to March 31st, 1923, viz ., that the Act was passed to obtain a

revenue and is being maintained with the settled intention of

retaining that great net revenue of $2,500,000 from this liquor
business out of a total estimated Provincial revenue of
$19,000,000 from all sources. It is, of course, largely a ques-
tion of degree, because it would be said in answer to the presen t
challenge, that if no revenue were being derived there could
be no indirect unlawful intention to raise it, but here what
has already happened and what is practically assured for the
future, bear so great, not to say startling, proportion to the
general revenue, that I am driven to the conclusion that the
Act is intended to do just what-it has done and will continu e
to do while it remains in force, viz ., indirectly raise a grea t
revenue, and indeed the Legislature expressly declares its inten-

tion to do so in the most solemn manner by making the sai d
statement of its expected profits in its estimates, and it canno t
be heard to impeach its own declaration respecting the raising
of public revenue upon which the credit of the Province i s
based.

It must be borne in mind that the present Government Liquor
Act is of an essentially different nature from the said preced-
ing British Columbia Prohibition Act of 1916, which this Court
held was intro vives in Rex v. Western Canada Liquor Co .
(1921), [29 B.C. 449] ; 2 W.W.R. 774, and it was uphel d
by the Privy Council in Canadian Pacific Wine Co. v. Tuley
(1921), 2 A.C. 417 ; 90 L.7., P.C. 223 ; (1921), 3 W.W.R .
49 . That Act was undoubtedly passed with the sole intentio n
to prohibit, in the exercise of powers conferred by section 92 ,

No. 16, of the B . :.A. Act (as a "matter of local and privat e

interest within the Province" ), all sales and consumption of

liquor (except in the few cases specified in section 4 (a), viz . ,

"for medicinal, mechanical, scientific and sacramental pur-

poses") other than such inter-provincial transactions an d

importations thereunder as were unavoidably permissible unde r

Federal powers . But the object of the present Act is exactl y

the contrary, being to allow once more the sale of liquor to the
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public generally, and unlimited in quantity if so desired, but COURT OF
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only after the Government had obtained sole control of it b y
suppressing private persons or companies from engaging in it

	

1922

as formerly, and to more effectually secure that object the coin- march uL
petition of rival extra-provincial firms by means of importation

	

REX

for private consumption was got rid of by means of the illegal
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(in my opinion) tax already considered .

I emphasize this point because, with all due respect, it seem s
to have been overlooked in certain quarters that while certai n
things may be lawfully done as being "necessarily incidental"
to the lawful prohibition of the liquor traffic, those same things
may not be incidental to carrying on the business of sellin g
liquor by the Government (assuming it can lawfully be done) ,
which is fundamentally antagonistic to prohibition and restric-

tion .

The cumulative expression "control and sale, " in the titl e
of the Act, is clearly not used in the sense of restricting the
supply of liquor to those who wish to buy it, because by mean s
of an unlimited permit, obtainable under section 11 as of righ t
for a fee of $5 by all adult persons of both sexes who ar e
residents of one month's standing (excepting, of course, Indians,
who are wards of the Crown Federal, section 3G), such persons

are entitled to buy as much liquor as they please and consum e
it privately (and give it to their children) but not in a publi c
place, section 33, or other places prohibited by sections 29 and MARTIN, J .A .

43 . And to meet the various wishes of various classes of th e
public, various kinds of limited permits are granted for lesser

quantities and periods at corresponding prices so that everyone ,
including temporary residents and sojourners, can, as of right ,
get as much or as little liquor as he or she wants . Bence "con-
trol" means here, first, the appropriation, and second, the com-
mital of the entire trade to a sole authority which alone shal l
have the power to carry on the business of selling it and solely
reap the profit . The only essential distinction in principle

between the old Liquor Licence Act, Cap . 142, R.S.B.C. 1911 ,

and the present one, is that, speaking generally, under the

former the private vendors were licensed to sell liquor in thei r

licensed premises to the general public to an unlimited extent,
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while under the latter permits (which are a form of licence )
are granted to the public to buy liquor to an unlimited exten t
from the Government stores, i .e., in the one case the vendor
is licensed under a heavy fee, in the other the consumer unde r
a light one. Of course in each Act there are found similar
provisions appropriate to the varying circumstances (some o f
which are noted in Rex v. Western Canada Liquor Co., supra,

at p. 777) for regulating sales, as to time, place, etc ., and the
interdiction of certain persons, and penalties of varying severit y
are imposed for breaches, the most severe, and usually dis-
astrous one, being the cancellation under the old Act of th e
licence for the hotel premises, which practically meant thei r
ruin. The other feature now meriting notice is that mor e
regulations of a certain kind were required under the old Ac t
because the many licensed vendors were subjected to mor e
supervision than is now necessary when the Government a s
vendor is carrying out its own laws, but, on the other hand ,
there are many more regulations under the new Act relating t o
the very much larger number of licensees of a new kind, i .e . ,
the customers of the Government .

In his argument the counsel for the respondent did not tak e
the ground that the regulation of the trade was being attempte d
but submitted that it was being restricted and the revenu e
derived was only incidental to that restriction, and that if th e
Province could prohibit the sale by others it could sell itself ,
which however does not at all follow under the scheme of th e

B.N.A. Act, which will be considered later . I do not think
that where the Government extinguishes a certain trade b y
prohibiting those engaged in it from carrying it on, and the n
converts the sale of the commodity in question into a Govern-
ment monopoly, that then it could properly be said that th e
trade, which in the ordinary sense of private business enter -
prise and open competition free to all the lieges had ceased t o

exist, was being "regulated," because there was no longer an y

trade (which is composed of buying and selling by the genera l

public) to regulate, the Government having extinguished i t
and become sole master of the situation—that proceeding is no t

regulation, but extinction followed by monopoly. See the
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principle laid down in Municipal Corporation of City of

Toronto v . Virgo (1895), 65 L.J., P.C . 4 ; (1896), A .C. 88 ,

followed in Attorney-General for Ontario v . Attorney-Genera l

for the Dominion (1896), A.C . 348 ; 65 L.J ., P.C. 26 . But
of course it may be that the Government has power by "con -
trolling and selling" to create a monopoly, and if so, such a
power would properly be exercised independent of regulation ,
and that aspect of the matter will be considered later .

The power of a Province to prohibit dealing in liquor i s
based upon the principle set out in Attorney-General fo r

Ontario v . Attorney-General for the Dominion, supra, to cure
a local evil, upon which their Lordships said, pp . 354-5 :

"A law which prohibits retail transactions and restricts the consump-

tion of liquor within the ambit of the Province, and does not affect trans -

actions in liquor between persons in the Province and persons in othe r

Provinces or in foreign countries, concerns property in the Province which

would be the subject-matter of the transactions if they were not pro-

hibited, and also the civil rights of persons in the Province . It is not

impossible that the vice of intemperance may prevail in particular local-

ities within a Province to such an extent as to constitute its cure b y

restricting or prohibiting the sale of liquor a matter of a merely loca l

or private nature, and therefore falling prima facie within No . 16. In

that state of matters, it is conceded that the Parliament of Canada coul d

not imperatively enact a prohibitory law adapted and confined to th e

requirements of localities within the Province where prohibition wa s

urgently needed. "

By "prohibition" their Lordships meant, of course, prac-
tical "abolition," which is the expression, "restriction or aboli -
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tion," they use later on, p . 365, and the appellant's counsel
submits that a genuine intention to cure the "vice of intemper-
ance" cannot be extracted from a statute which admittedly doe s
not prohibit, but, on the contrary, affords facilities for unlimite d
supply by unlimited individual licences (called permits) ; in
other words, a return in principle to the old licensing system bu t
with the additional and illegal object of obtaining, apart fro m
legal licence fees, an additional indirect revenue from the profits
of the monopoly it has established to attain that end. This
aspect of the matter merits weighty consideration, and it i s
open to grave question whether the evil is not "cured" bu t
really intensified because of the fact that the liquor busines s
is put on a more attractive plane to the people owing to th e
encouragement held out to increased consumption by a forced
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profit-sharing plan with the public at large, as well as con-
sumers, through their municipalities and their Government' s
revenue, and the further fact that the deterring stigma formerly
attached to the traffic when in private hands is now remove d
since it is invested with the prestige of Government sanctio n
and supply. In this connection it was suggested during th e
argument that the effect of the present Act has been to decreas e
the drunkenness caused by illicit transactions that, as a matte r
of common knowledge, recently existed despite the penaltie s
of the late British Columbia Prohibition Act, but in the tota l
absence of statistics it is impossible to speak with any compara-
tive certainty on this point, particularly because, unhappily, i t
is a matter of equally common knowledge that the same regret -
able state of affairs exists today, as might indeed have bee n
expected in the light of economic history, because the establish-
ment of any state monopoly of trade, be it of salt, sugar, tobacco ,
or otherwise, is, with its attendant high prices, inevitably fol-
lowed by those illicit transactions which the monopoly itsel f
invites . While it cannot be gainsaid that the present Act con-
tinues the suppression (introduced by the former Britis h
Columbia Prohibition Act) of some of the worst evils of th e
old licensing system, such as the abolition of the bar, yet tha t
is no legal justification for selecting a way for so doing which
involves a breach of the B.N .A. Act respecting revenue by
insisting upon obtaining profits as well as licence fees out o f
its control of the traffic.

It must, however, be clearly understood that if the Province
has the power to create this trade monopoly, then the way i t
chooses to exercise it is not open to review or even comment by
this Court, however much many people who are not prohibition-
ists may conscientiously strongly object to becoming forced
participants in such a traffic ; but where the power is challenged

by one who is suffering from its exercise, upon the ground tha t

what is really being attempted is unauthorized, then, as has

been noted, to ascertain the real intention "the probabilities of

the case" must be carefully considered and weighed in all their

aspects in the light of the facts in proof, and also those whic h

appear in the statutes, and those which are matters of common
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knowledge of which judicial notice must be taken ; Cf. e .g., COURTAOF

Welch v. Kracovsky, 27 B.C. 170 ; (1919), 3 W.W.R . 361 ;
Rex v. Lachance, 30 Man. L.R . 432 ; (1920), 2 W.W.R. 624 ;
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33 Can. Cr. Cas . 170 ; and In re Price Bros . and Company march 10 .

and the Board of Commerce of Canada, 60 S.C .R. 265 at p.
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279 ; (1920), 2 W.W.R. 721 . A leading example of the real
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intention of the Legislature, and not the professed, bein g
extracted from its legislation is to be found in the well-know n
case from this Province of Union Colliery Co. of British Col-
umbia v . Bryden (1899), A.C . 580 ; 68 L.J., P.C. 118 ; 1
M.M.C. 337, as explained in Cunningham v. Tomey Homm a
(1902), 72 L .J., P.C. 23 ; (1903), A.C. 151 at p. 157,
wherein the Privy Council
"came to the conclusion that the regulations there impeached were not
really aimed at the regulation of coal mines at all, but were in trut h
devised to deprive the Chinese, naturalized or not, of the ordinary right s
of the inhabitants of British Columbia," etc.

The authorities cited in the Little case, supra, shew that the
intention to exercise powers must be lawful and single, and ,
if so, effects which are "necessarily incidental" to that exercis e
are not ultra vires, but the power is not saved where there is a
dual intention, one being legal and the other illegal . In the
present case I have reached the conclusion after prolonged ,
indeed I may say, anxious, consideration of it, in view of its
exceptional public importance, that there is, even in its mos t
favourable aspect, at least a dual intention embodied in the MMARTIN, J.A.

statute, the illegal and very important one being that whic h
aims at indirectly raising a great revenue from the "control
and sale" of liquor and therefore as it is not severable in thi s
respect, the Act is ultra vires as a whole and the conviction
thereunder should be quashed and the appeal allowed .

Then as to the second point, that the Province is not auth-
orized by the B .N.A. Act to engage in trade or business an d
therefore the Act in question which professes to give it tha t
power is ultra vires . Now, when such a question arises, it
was said by the Privy Council in Citizens Insurance Compan y
of Canada v. Parsons (1881), 7 App. Cas . 96 at p . 109 ; 5 1
L.J., P.C. 11, that :

"The first question to be decided is, whether the Act impeached . .

	

.
falls within any of the classes of subjects enumerated in sect . 92, and

8
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March 10 . viz ., whether, notwithstanding this is so, the subject of the Act does not

--- also fall within one of the enumerated classes of subjects in sect. 91 ,
REX

	

and whether the power of the Provincial Legislature is or is not thereb y

FERGUSON

I therefore proceed to inquire if such a power is so enum-
erated in section 92. The only subsection of it which directly
authorizes the sale of property and, inferentially, the carrying
on of business in its disposal is No. 5, viz . :

"The management and sale of the public lands belonging to the Province

and of the timber and wood thereon ."

That undoubtedly authorized the Province to go into lan d
and timber business, but to the extent only of its own posses-
sions, and derive a profit therefrom .

Then No. 7 confers powers for
"The establishment, maintenance, and management of hospitals, asylums ,

charities, and eleemosynary institutions in and for the Province, othe r

than marine hospitals. "

Seeing that, e .g., many private hospitals are conducted as
business ventures and are undoubtedly profitable, I can see no

legal reason why a profit should not be derived from Govern-
ment hospitals, if possible, since the Province is authorized t o
establish and manage them ; and I suppose it is possible tha t
some of the other public institutions mentioned might, i n

MARTIN, J .A . specially favourable circumstances, become more than self -
sustaining and hence a source of revenue from which the publi c

exchequer could clearly benefit under this subsection .

Then No. 10 authorizes
"Local works and undertakings other than such as are of the followin g

classes :

"(a.) Lines of steam or other ships, railways, canals, telegraphs, an d

other works and undertakings connecting the Province with any other or

others of the Provinces, or extending beyond the limits of the Province ;

"(b.) Lines of steamships between the Province and any British o r

foreign country ;

"(e .) Such works as, although wholly situate within the Province, ar e

before or after their execution declared by the Parliament of Canada to

be for the general advantage of Canada or for the advantage of two o r

more of the Provinces ."

This expression "works and undertakings" clearly, I think ,
relates to works of construction in the way of transportation ,

v '

	

overborne ."
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communication, and public utilities, e .g., highways, railways, COURT°F
canals, telegraphs, telephones, power conservation and trans-

	

—
mission, bridges, wharves, local ferries (Cf . No. 13 of section

	

192 2

91), etc., etc ., but I do not understand it as being directed to march "-

those ordinary trades which it is the inherent and personal right

	

REx

of every subject to engage in, which view is borne out by City

	

.FERGUSON

of Montreal v . Montreal Street Railway (1912), A.C. 333 at
p. 342 ; 81 L.J., P.C. 145, wherein the Privy Council said of
this subsection : "These works are physical things, not service ."
The "incorporation of companies with Provincial objects " i s
empowered by the next, No . 11. No case has been cited t o
assist us, because the matter has never before arisen fo r
adjudication .

It is to be noted that even where power is given to the Prov-
ince to engage in what may be called trade and business (a s

above noted) or in "works and undertakings," there is no hint
of anything that would justify the establishment of a monopoly

and the exclusion of the business community from any branch
of trade or commerce, which subject is reserved for the Federa l
Parliament . And if the Province may take over and
monopolize the whole trade in the drink of the people, it may
do the same with their "food and raiment" and everything else ,
because no line of demarcation can be drawn, and if it did, th e
result would be complete Provincial communism, i .e ., in brief,
the abolition of private rights and their absorption into state MARTIN, J .A .

(Provincial) control . I can discover nothing in the B .N.A.

Act contemplating any such far-reaching result, which is totall y
at variance with the scheme of Confederation, which aims at
a strong and united federation of Provinces built up upon th e
interlacing distribution of Federal and Provincial powers

under sections 91-2, and the reserved and special powers o f
raising "duties and revenues" conferred by sections 102 and
126 of that Act . Moreover, the removal by any one of, and

therefore all of (if they see fit) the Provinces of its or thei r

entire or partial "property " from "liability of taxation" under
section 125 would, if adopted to any considerable extent ,
financially disrupt Confederation, and it is no answer to say
that it is very improbable that such an extreme result might
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come to pass, because no one can say what may not happen i f
the opportunity is created, and once the door is even partiall y
opened to illegal courses of a certain nature, it is impossibl e
to close it, and here, it must be remembered, the door has in
fact been opened and one of the largest and most lucrativ e
branches of trade appropriated by the Province ; if this can b e
done, I repeat, in this business, it can be done in all businesses
and it is just as illegal in the case of one as in all, and if it i s
illegal in its extreme end it is just as illegal in its smalle r
beginning. It is, moreover, a fair deduction that the B .N.A.
Act not only never contemplated, but intended to guard agains t
the particular or general engagement of a Province in mer-

cantile pursuits, from the fact that it considered it necessary
to confer the power in the special cases already enumerated ,
and even in the case of lands and timber, limited the power to
its own Provincial property.

It is to be observed, as was, I think, in the main, correctl y

stated (subject to exceptions) in the argument of Sir R . Finlay

in Royal Bank of Canada v . Regem (1913), A.C. 283 at p .
286 ; 82 L.J., P.C. 33 ; 23 W.L.R. 315 ; 3 W.W.R. 994, that
the powers of a Province to raise money are expressly limited

by the B.N.A. Act to four specified classes under section 92 ,

viz . : direct taxation, under No. 2 ; borrowing on its sole credit,

under No . 3 ; management and sale of lands and timber, unde r

No. 5 ; and licences, under No. 9 ; to which I would add as

exceptions any revenue that might result from business o r
"works and undertakings" authorized to be carried on unde r

No. 7 and No. 10 as aforesaid, and also any revenue that migh t

be necessarily incidentally derived by way of fees, fines, o r
otherwise from the other classes of subjects enumerated . But

these receipts, directly authorized or incidental, as the case ma y

be, are quite distinct from the revenue that would result from

the Province itself engaging in business, to justify which grav e

departure from constitutional precedent I, for one, shall requir e

some clear authority, and I cannot find it in No . 16 relating

to "matters of a merely local or private nature in the Province ."

It has never been suggested before that this confers a powe r

upon the Province to go into trade and business and create a

COURT OF
APPEA L

1922

March 10 .

RE x
V.

FERG CSON

MARTIN, J .A .
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monopoly thereof, and to my mind, and with all due respect, COP FTO F
it is a complete fallacy to say that because the Province has

	

—
the power to prohibit the liquor traffic, it has the further

	

192 2

power to engage in it after prohibition. The authorized object \larch 10.

of No. 16 may, in my opinion, be completely attained as regards

	

REx

the restraint or regulation of the liquor traffic without the Prov-

	

z'.
FERG so x

ince entering into that business, but if they cannot, then the y
must be attained so far as possible for the Province to do so

up to that constitutional limitation . I do not enter into the
immaterial inquiry as to whether or no the Federal Parliament,
with its much wider field of legislation than the Provinces, ca n
engage in business ventures, except to observe that though it
has under section 91 the power to "make laws for the peace,
order and good government of Canada in relation to all matters "
not assigned exclusively to the Provinces, yet by Part VI . of the
B.N.A. Act, Parliament, like the Provincial Legislatures, ha s
only those prescribed powers which it derives from the "Dis-
tribution of Legislative Powers" conferred by that Act, because ,
despite the grandoise and misleading statements to the contrary ,
Canada is still constitutionally and internationally only a
dependency of the United Kingdom, viz., a "Dominion under

the Crown of the United Kingdom of Great Britain and Ire -
land," as the preamble of that Act recites, and while it is tru e
that within its limits the Federal Parliament is supreme, ye t
it is equally true that its area is restricted, as the Privy Council MARTIN, J .A .

said in Powell v. Apollo Candle Company (1885), 10 App .

Cas . 282 at p . 290 ; 54 L.J ., P.C. 7 (after considering Reg. v .

Burah (1878), 3 App . Cas. 889, and Hodge v. Reginam

(1883), 9 App. Cas . 117 ; 53 L.J., P.C. 1), viz . :

"These two cases have put an end to a doctrine which appears at one
time to have had some currency, that a Colonial Legislature is a delegate
of the Imperial Legislature . It is a Legislature restricted in the area o f
its powers, but within that area unrestricted, and not acting as an agen t
or a delegate . "

One of the most striking illustrations of the "restricted area "

of Federal powers is afforded by the subject of copyright, as t o

which it is pointed out in Lefroy's Canada's Federal Syste m
(1913), 52-3, that though this is a subject-matter over which

Parliament is given exclusive jurisdiction by section 91 (23),
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COURT OF yet that jurisdiction was over-ridden by the Imperial Copy -
APPEAL

right Act of 1842, as was held in Smiles v. Belford (1877) ,
1922

	

1 A.R. 436 ; 1 Cartw. 576, and Routledge v . Low (1868), L .R.
march lo . 3 H.L. 100 at p. 113 ; 37 L.J., Ch. 454, and the Imperial

	

ILEX

	

Parliament again asserted its right to deal with it by the Copy-

	

u

	

right Act of 1911, the effect of which is considered in Clement' s
FERGUSON

Canadian Constitution, 3rd Ed., 251 et seq ., and in the last-
cited authority, at p . 4 et seq ., it is said, sub-tit . "Imperial Act s
extending to Canada" :

"Apart then from the British North America Act, it will be shewn tha t
with reference to various matters of great moment the law in force in
Canada is to be found in Imperial statutes ."

And he proceeds to consider a number of them, but it i s

MARTIN, J.A . unnecessary to pursue the subject further, and I have only
noticed it because of the way legislation is affected by the mis-
leading idea which prevails in many quarters that this depend-
ent Dominion has the powers of a Sovereign State .

From all the foregoing it follows that, in my opinion, the Act
in question is ultra vires, and so on this second ground also
the appeal should be allowed. Such being the case it i s
unnecessary for me to express any opinion upon the othe r
grounds that were advanced against the conviction .

GALLIHER, J .A. : I would dismiss the appeal .

McPHILLIPS, J .A . : I am of the opinion that LAMPMAN ,

Co. J. had before him ample evidence to find as he did tha t
there had been an infraction of the Government Liquor Act

(Cap. 30, B.C. Stats . 1921), and that he rightly affirmed the
conviction made by Mr . Alexis Martin, acting police magistrat e
for the City of Victoria, wherein he found the appellant John
Ferguson guilty of unlawfully keeping liquor for sale con-
trary to the provisions of the Act. With deference to th e
argument advanced by learned counsel for the appellant, it is
clear to demonstration that the Act was duly proclaimed, th e
requisite proclamation of His Honour the Lieutenant-Governo r

took place, and at the time the offence was committed th e
Government Liquor Act was in full force and effect . I do
not find it necessary to in detail set forth the reasons for thi s
conclusion, as I cannot, after full consideration, say that any

GALLIHER ,
J .A .

MCPHILLIPS ,
J .A .
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of the exceptions taken as to the manner and form of the COURT OF
APPEAL

proclamation have merit, the usual and customary procedure —
was had and taken, founded upon custom, usage and pre- 192 2

cedent extending over many years during the time of responsible march 10 .

Government in this Province . Then there remains only the

	

RE X

point taken by Mr. Higgins, the learned counsel for the appel-

	

v .
FERGUSON

lant, that the Act is in its entirety ultra vires of the Legislativ e
Assembly of the Province of British Columbia .

The first contention advanced is that the Act is one auth-
orizing the Government to embark in trade for the purpos e
of raising a revenue. Were it such an enactment, I am fa r
from saying that that would not be admissible . What the
subject may do, Parliament may authorize a corporation to do ,

or, as in the present case, constitute a Liquor Control Board ,
acting under the Government, to exclusively to all others, carr y
on, namely, the vending of liquors. The admitted policy o f
the Act is that of control and the abatement of a local evil ;
further, it is a matter of merely local or private nature in th e

Province and within the exclusive power of the Parliament of
the Province (Sec . 92, No . 16, B.N.A. Act, 30 Viet ., 3) . That
it interferes with property and civil rights in the Provinc e
(Sec. 92, No. 13, B.N.A. Act) is an exception without force,
as it is an exclusive power of the Parliament of the Province ,

and property may be taken and civil rights abrogated or cir- MCPHILLZPS ,

cumscribed if it be done by the utilization of apt words in

	

J.A .

the statute law, and we find the apt words in the enactmen t
we have before us . If it be that the liquor traffic may be sup-

pressed, it may equally be restricted, and the control may b e

that of the Government of the Province, if there be the statu-
tory mandate from Parliament, and that we have here. It
was held in Attorney-General of Manitoba v . Manitoba Licenc e
Holders ' Association (1902), A .C. 73, that the suppression of

the liquor traffic was intra vires (Sec . 92, No. 16, B.N.A. Act )

notwithstanding that in its practical working it would interfer e

with Dominion revenue and, indirectly at least, with busines s
operations in the Province, so that there is no force in the
contention that the Government Liquor Act drives others ou t
of the trade. To the extent of its provisions, it is undoubtedly
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APPEAL

engaging in a particular business, and to this extent is restric -

hand such may not be the case . The subject in business often-
times fails, so may the Crown, and unquestionably the cost of
vending the liquor, with the attendant system of control to
abate the existent local evil, will necessitate large outlays .

However, even admitting that there will be a large surplu s
going into the Consolidated Fund of the Province, as do al l
other moneys collected by the Province, by means of taxatio n
and other imposts derivable from the sale of the natural an d
other resources of the Province, the revenue derivable i s
analogous to that derivable from the operation of Provincia l
railways, hydro-electric power plants (so extensive in the Prov-
ince of Ontario), and the many other undertakings in th e
public interest carried on by the Governments of the Provinces ,
being undertakings of a "merely local or private nature" i n
the Province (Sec. 92, :No. 16), and can it be said that thes e
must be carried on without profit to the Province? I feel
constrained to say that the answer must be in the negative .

MCPIIILLIrs, It is a matter, as I have said before, in which the Parliamen t
J .A .

	

of the Province is paramount . Lord Macnaghten in th e
Manitoba Licence Holders' case, supra, at pp. 77-8, said :

"On the other hand, according to the decision in Attorney-General fo r
Ontario v . Attorney-General for the Dominion (1896), A .C. 348, it is not

incompetent for a Provincial Legislature to pass a measure for the repres-

sion, or even for the total abolition, of the liquor traffic within the Prov-

ince, provided the subject is dealt with as a matter `of a merely loca l

nature' in the Province, and the Aet itself is not repugnant to any Ac t
of the Parliament of Canada . "

The Provinces have embarked in many undertakings, an d

as I view the constitutional powers of the Provinces, may do s o

with impunity so long as they are "of a merely local nature."
Let us consider what Lord Hobhouse said in delivering th e
judgment of their Lordships of the Privy Council in Bank of

Toronto v. Lambe (1887), 12 App. Cas. 575 at p . 588 :
"And they [the Judicial Committee] adhere to the view which ha s

1922

	

tive of a civil right, but then it is in respect of a matter in
March 10 . which Parliament is paramount. It may be that in the carry-

REx

	

ing out of the provisions of the Government Liquor Act som e
revenue may be obtained by the Province, but on the othe r

FERGUSON
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This irresistibly establishes that if the Province cannot
March 10 .

embark upon the liquor vending business the Dominion must
be enabled to do so . In my opinion, this consideration impels

	

Rvx

me to say, that as the undertaking is "of a merely local nature," FERcrs c
that the power to embark in it is vested in the Province. It
is instructive generally upon the question of the validity o f
the Government Liquor Act, and in particular in that the
Act is an attempt to cope with a "local evil," to note what Mr .
Justice Duff said when considering a statute with analogou s
moral purpose, namely, in Quong-Wing v. Regem (1914), 49
S.C.R. 440 at pp. 461-2 :

"I shall assume further that (although the legislation does unquestion-
ably deal with civil rights) the real purpose of it is to abate or preven t
a `local evil' and that considerations similar to those which influenced th e
minds of the Judicial Committee in Attorney-General of Manitoba v .
Manitoba Licence Holders' Association (1902), A .C. 73, lead to the con-
clusion that the Act ought to be regarded as enacted under section 92 (16) ,
`matters merely local or private within the Province,' rather than unde r
section 92 (13), `property and civil rights within the Province .' There
can be no doubt that, prima facie, legislation prohibiting the employmen t
of specified classes of persons in particular occupations on grounds which
touch the public health, the public morality or the public order from the
`local or provincial point of view' may fall within the domain of the
authority conferred upon the Provinces by section 92 (16) . Such legis -
lation stands upon precisely the same footing in relation to the respective mcpnmLIPS ,

powers of the Provinces and of the Dominion as the legislation providing

	

J .A.

for the local prohibition of the sale of liquor, the validity of which legisla-
tion has been sustained by several well-known decisions of the Judicia l
Committee, including that already referred to.

"The enactment is not necessarily brought within the category o f
`criminal law,' as that phrase is used in section 91 of the British Nort h
America Act, 1867, by the fact merely that it consists simply of a pro-
hibition and of clauses prescribing penalties for the non-observance of th e
substantive provisions . The decisions in Hodge v . Reginam (1883), 9 App.
Cas. 117, and in the Attorney-General for Ontario v . Attorney-General for
the Dominion (1896), A.C. 348, as well as in the Attorney-General o f
Manitoba v . Manitoba Licence Holders' Association (1902), A.C. 73 ,
already mentioned, established that the Provinces may, under section 9 2
(16) of the British North America Act, 1867, suppress a Provincial evi l
by prohibiting simmpliciter the doing of the acts which constitute the evi l
or the maintaining of conditions affording a favourable milieu for it, under
the sanction of penalties authorized by section 92 (15) . "

The Government Liquor Act is in many of its provision s

always been taken by this Committee, that the Federation Act exhausts COURT OF

the whole range of legislative power, and that whatever is not thereby APPEAL

given to the Provincial Legislatures rests with the Parliament ."
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similar to the British Columbia Prohibition Act (Cap . 49 ,

B.C. Stats . 191.6), and puts an absolute bar upon all sales of
1922 liquor within the Province and other very drastic provisions ,

notably, there is similarity in the Government Liquor Act t o
sections 10, 11, 19, 30, 48, 49, 50 and 28, as contained i n

the British Columbia Prohibition Act . The Government

Liquor Act provides for sale within the Province, but the sal e

may only be made by the Liquor Control Board . The British

Columbia Prohibition Act was held to be within the powers
of the Provincial Legislature in Canadian Pacific TT'ine Co . v .

Tuley (1921), [A.C. 417] ; 3 W.W.R. 49. The Lord Chan-

cellor (Lord Birkenhead) at p . 51, said :
"Their Lordships are of opinion that it was within the power of th e

Legislature of British Columbia to enact it . The case is in their opinio n

McPIILLZPS, governed by the principles enunciated when their decision was given i n

J .A . favour of the Province of Manitoba on the interpretation of sections 9 1

and 92 of the British North America Act, 1867, in Attorney-General o f
Manitoba v . Manitoba Licence Holders' Association (1902), A .C . 73 . "

In my opinion the Government Liquor Act is also within th e

powers of the Provincial Legislature and within the ratio

decidendi of the Manitoba Licence Holders' case. I will not

further enlarge upon the considerations that weigh with m e
in coining to the conclusion that the impeached Act is intra

vires of the Legislature of the Province of British Columbia,

save to say, that my reasons for judgment already given in

Little v . Attorney-General for British Columbia [ante p. 84]

are applicable to this case as well .
In my opinion the appeal should be dismissed.

ERERTS, J .A .

	

EBERTS, J.A . would dismiss the appeal .

Appeal dismissed, Martin, J .A. dissenting .
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Mu$PFIY, J.

REX v. LEE HOY ET AL.

	

192 2

Criminal law—Certiorari—Criminal Code, Secs . 226, 227, 228 and 986.

The sale of Chinese lottery tickets in a room used for that purpose con-

stitutes the offence of keeping a common gaming-house within th e

meaning of section 226 of the Code, although the purchase and markin g

of a lottery ticket could be described as making a bet within th e

meaning of section 227 of the Code .

M OTIOX for writs of certiorari. The defendants Ha Joe
and Joe Keep were proved to have sold Chinese lottery ticket s
to detectives of the Victoria police force, the evidence bein g
that on two occasions on visiting the places where the accuse d
were, they were handed Chinese lottery tickets, which they
marked by cancelling a certain number of Chinese character s
thereon, handing the same back to the defendants Ha Joe an d
Joe Keep with 10 cents for each ticket. Subsequently a ticket
was brought in from outside with a number of the Chines e
characters thereon cancelled, this being announced to be th e
"draw." There was no evidence as to how the draw was made ,
or who made it, but if a given number of the cancelled char-
acters on the player's ticket coincided with those on the ticke t
sheaving the result of the "draw," a sum of money would be
obtained, the amount received increasing with the number of
coinciding cancellations. The defendants Ha Joe and Joe
Keep sent all marked tickets and money received by them t o
what they described as "The Company ." There was no evi-
dence of anyone winning any money. Both premises were
raided by the police and the defendants arrested, the defendant
Lee Hoy being alleged to be the doorkeeper, and so liable under
section 228, subsection 2, of the Code . The main point argued
in all three cases, however, was that the facts disclosed shewed
the keeping of a bettinghouse, as defined by section 227, and
that therefore the accused could not be found guilty on th e
charge of keeping a common gaining-house under section 226 .
Heard by MuRPny, J., at Victoria on the 17th of February,
1922 .

March 1 .

REx
v.

LEE 11OY

Statement

H . TV. P. Moore, for the accused : Section 226 of the Code Argument
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makes it an offence to keep a common gaming house, which i s

defined as a place kept for gain to which persons resort fo r

the purpose of playing any game of chance. Section 227 make s

it an offence to keep a common betting-house, defined as a plac e

kept for the purpose, inter cilia, of receiving money bet upon

the results of any game or sport. In Rex v. Mah Sam (1910) ,

19 Can. Cr. Cas. 1, the Court, en bane, of Saskatchewan, hel d
that keeping a common gaming-house under section 226 and
keeping a common betting house under section 227 are distinc t

offences. Therefore if the defendants are charged under sec-
tion 226 and the facts proved indicate an offence under section

227, the defendants are not guilty as charged and the convic-

tion should be quashed. The essence of keeping a common

gaming-house as defined by section 226 is that a game of chance

must be played therein, and Murray's Dictionary defines gam e

as being "A diversion of the nature of a contest, played accord-
ing to rules, and displaying in the result the superiority eithe r

in skill, strength, or good fortune of the winner or winners ."

The evidence shews that there were no rules, but the Crow n

produced a card found on the premises shewing the amount s

paid providing a given number of characters were correctly

cancelled . What the Crown witnesses did was to bet 10 cents

each that the markings on their tickets would coincide with

the ticket marked with the result of the draw, the odds pai d

being greater the more correctly the ticket was marked. This

is no doubt a diversion, but it is not a contest, but a bet on the

result of a contingency or event, namely, the draw, occurring

elsewhere . The exact point has been decided in the State o f

Victoria, Australia, in the case of Gleeson v. Yee Kee (1892) ,

18 V.L.R. 698. Lee Hoy having satisfactorily explained how

he happened to open the door, should be released in any event .

C. L. Harrison, for the Crown : It may well be that the

accused could have been charged under section 227, but it doe s

not follow that they cannot also be charged under section 226 .

Both sections are general in their language, and not infrequently

cases like this are found which could be brought within eithe r

section . Chinese lottery is unquestionably a game of chance ,

the term "lottery" being merely a popular term used to desig-
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nate the game. This was sworn to by the witnesses. In any
event there is a contest between the purchaser of the ticket an d
the company paying the bets, and the draw is part of the con -
test . Subsection 2 of section 226 makes it immaterial tha t
that part of the game was not played on the premises raided .
Under section 986 it is prima facie evidence to find implement s
of a game of chance : see Rex v. Ah Sing (1920), 3 W .W.R .
629 .

1st March, 1922 .

MuRp iIY, J. : In my opinion the writs of certiorari should
be refused . Dealing first with the contention that there is no
evidence against Lee Hoy I cannot agree . There is direct
evidence that he acted as doorkeeper in one instance and ther e
is further evidence that he was seen letting several people i n
previously. In view of the provisions of sections 296 and 228 ,
subsection 2, of the Code, I think it was open to the magistrate
to convict on this evidence . As to the main point, I think the
magistrate had evidence before him on which he could hol d
that a game of chance was going on. Gleeson v . Yee Ke e
(1892), 18 V.L.R. 698 does, I think, decide on evidence not
distinguishable from the evidence herein that the offence o f
betting is thereby proven . It does not follow that the same
evidence may not prove that a game of chance was being played .
Mr . Moore cites Murray's Dictionary as shewing that "game"
necessarily involves the idea of contest and argues there i s
here no evidence of a contest . A reference to this work shew s
"game" defined, inter alia, as "a diversion by way of contest, "
etc. The primary idea therefore under this definition, whic h
I agree is the one applicable to this case if any dictionary i s
to govern, is that of "diversion," and a reference to the defini-

tion of "diversion" in the same work will, I think, skew that
the magistrate could well hold that the evidence discloses a
"diversion." He might also on the evidence hold that such
diversion was "by way of contest ." The evidence disclose s
what I think the magistrate could hold was a guessing matc h
between the person betting and the person who received hi s
money, the guess to be decided by chance. The writs are
refused .

Motion dismissed.

125
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REX v. LIDEN.

Criminal law—Prohibition—Sale of liquor—Bargain—Costs—Crown Cost s
Act—R .S .B .C. 1911, Cap. 61, Sec . 2—B .C. Stats . 1915, Cap . 59, Sec.
36 ; 1916, Cap. 49, Sec . 10 .

An accused was charged with the sale of liquor under section 10 of th e
British Columbia Prohibition Act . On the hearing before the magis-
trate the accused stated he had not sold the liquor but had given it i n
exchange for services in repairing an automobile. The magistrat e
then pointed out that on his own statement he came within the section .
Accused then changed his plea to one of "guilty" and was fined $400 .

Held, on appeal, that on the accused ' s own statement his action wa s
in contravention of the statute and the conviction was rightly made .

On an application for costs of the appeal by counsel for the magis-
trate :-

Held, per MACDONALD, C.J .A . and GALLIaER, J .A ., that without deciding
on the applicability of the Crown Costs Act the difficulty had arise n
from the magistrate's interference with the course of trial and ther e
should be no costs .

Per MARTIN and McPHILLIPS, JJ.A . : That the Crown Costs Act is a
bar to any costs being allowed.

A PPEAL by accused from an order of MACDONALD, J. of
the 25th of November, 1921, refusing the order absolute fo r
a writ of certiorari . On the evening of the 5th of November,
1920, the Provincial constable at Campbell River, on seein g
the accused leave his automobile with one Anderson, searche d
Anderson and found a bottle of whisky on him. Anderson
said he got it from Liden . Both men were arrested an d
Liden was charged with selling liquor under section 10 of th e

British Columbia Prohibition Act . On the hearing before

the magistrate, after the constable and Anderson had given

their evidence, Liden said that he had not sold the liquor t o

Anderson but that he gave him a bottle of whisky in appre-
ciation of Anderson's services in assisting him with repair s

to his automobile . The magistrate then pointed out that hi s

statement was damaging to himself under section 10 of th e
British Columbia Prohibition Act . Liden then changed hi s

plea to one of "guilty . " The magistrate then fined him
$400. An order nisi was granted by MACDONALD, J . on the
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8th of December, 1920 . At the conclusion of the appeal COnT O
the question of whether the Crown Costs Act applied to thi s

case was raised by counsel for the magistrate .

	

1922

The appeal was argued at Vancouver on the 8th of March, Ma rch 8 .

1922, before MACDONALD, C .J.A., MARTIN, GALLIHER and

	

RE X

McPIIILLIPs, JJ.A .

	

v .
LIDE N

Gordon M . Grant, for appellant : The allegation was tha t

Liden sold a bottle of whisky. He admits he gave it for ser-
vices in fixing an automobile, but there was no evidence tha t

there was a previous arrangement or that there was a bargain .

Neither does the evidence on the records shew that the offenc e

was committed within the jurisdiction . Judicial notice canno t

be taken of this. As to accused's plea of guilty see Rex v .

Barlow (1918), 1 W.W.R. 499 ; Rex v. Richmond (1917), 2 Argument

W.W.R. 1200. The procedure is laid down in section 36 o f

the Summary Convictions Act, 1915, and when so laid down

must be followed . There was no clear consideration here s o

as to constitute a sale .
Wood, for respondent : This is not a case for certiorari and

the learned judge below was right in so holding .

MACDONALD, C.J.A . : I must say that I have some doub t

about this case. The magistrate appears to have departed from

the ordinary course of taking the plea of the prisoner and the
evidence and then basing his conviction upon the evidence.

In the middle of the trial, whether at his suggestion or at the

suggestion of the prisoner is a matter of doubt, one saying on e

thingg and the other another, the magistrate and accused got
azacDONnrD ,

C .JA.

into a discussion as to whether the accused ought to not with-

draw his plea and plead guilty . According to the magistrate' s

story the accused told him that he had not sold the liquor, but

had given it in exchange (to use the words of the magistrat e

in his affidavit) for services . Of course prima facie that

imports a bargain. He had not sold it as he understoo d

the word "sold," but he had given it in consideration fo r

services, whereupon the magistrate read to him, or pointed ou t

to him section 10 of the Act, stating that what he had done wa s

within section 10, and the accused said, "Well, if that is so I



128

COURT O F
APPEAL

192 2

March 8.

RE X

V .
LIDE N

MACDONALD ,
C.J .A .

MARTIN, J.A.

OALLIH ER,
J .A .

BRITISH COLUMBIA REPORTS .

	

[Von.

might as well plead guilty," which he did . If it were an
exchange in the true sense of the word, that is a bargain o r
exchange of the one thing for the other, then the magistrate
may have been quite right in his construction of the section
that it was a bargain, it was selling under section 10 . I do
not say he was, since the point was not taken that an exchang e
is not a sale . On the other hand, if it were not an exchange
but a mere gift without consideration or out of gratitude for
something the man had done before, then we should have had
to consider whether that was contrary to the Act, whether i t
was contrary to the Act to make a pure gift of a bottle of liquor ;
but it is hardly necessary for me to consider that phase of it ,
because I am basing my judgment entirely upon the evidenc e
of the magistrate. Prima facie the evidence of the magistrat e
means that there was a bargain . It would be, as I have pointe d
out, an exceedingly dangerous thing to set aside a convictio n
upon the suggestion that a mistake had been made in the plea ,
even if we could deal with the question at all . It is a questio n
of whether a mistake has been made . Now prima facie there
has been no mistake . The appeal must be dismissed .

-MIARTIN, J .A . : I have so clearly indicated my views during
the argument that it is unnecessary to repeat them except t o
say just simply this, that there was no misleading or mis-
statement here by the magistrate who correctly stated the law
to the accused on the evidence as given to him by the accused ,
and the law was clearly stated to him (accused), and upon that
and the facts that he himself had stated (and probably also wha t
he knew in his own mind) the accused elected to plead guilty .
In such case there is nothing more to be said .

GALLTIILR, J.A . : Shortly, I think what the accused did plea d
guilty to is what we must construe as barter. If so, he wa s
within the Act and was rightly convicted .

I would just like to add a word which has a bearing on wha t
occurred in this case, and that would be that I do not thin k
it is advisable practice for magistrates to follow when they
are trying a charge to do other than continue to try that charge .
If the man is not convicted on that charge well and good, he
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may be convicted on some other charge ; but it has given rise COURT OF

APPEA L
to a good deal of misunderstanding here .

192 2

McPHILLIPS, J.A. : I am of opinion the appeal must be March s .
dismissed. I cannot, in giving judgment, fail to remark upo n

the somewhat iha enin s. However when m Rv.irregular

	

pp

	

g

	

~

	

magis-

	

~;.

trates throughout the country are so often, as in this case, not LDE*

legal practitioners they sometimes make mistakes . It is not
unreasonable that some errors or mistakes should be made, an d
therefore that consideration has to weigh with us ; but never-

theless the records of the Court are records quite independen t
of the capacity of those who certify to them, and in this par-
ticular case there is the record that the accused was fully
apprised of the information and pleaded guilty thereto . Nov,

if it had been simpliciter, whether a sale or a barter took place

and the defendant took the advice of the magistrate, it migh t
have become a serious question ; but such is not the case . The
information was read, and "he [the defendant] then stated tha t
he wished to speak to me outside of the Court-room, which I
refused to do and told him that he was not speaking to me per-

sonally but to me as stipendiary magistrate . He then aske d
whether he could change his plea to one of guilty . I told him

that he could and he then pleaded guilty, and I imposed th e
fine." Now, what was it that he wished to say to the magis -
trate outside ? It is not being unduly vivid in imagination to MCPHILLIPS ,

conjure up the idea that statements might have been made to

	

J .A .

the magistrate more clearly, if it is necessary to say mor e
clearly, to make it apparent that there was an infraction of the
statute, and when he could not have that conversation with the
magistrate he then exercised his own judgment and decided that

he would plead guilty. Upon what facts he decided to plead
guilty we cannot say, that is inscrutable ; at any rate it is no t
developed before us. He may have known that there was a
possibility of its being developed, and it might have been th e
establishment of a clear infraction of the statute. I might
say though, in passing, that the evidence shews a clear infrac-
tion of the statute, upon the defendant's own statement. It
cannot be for a consideration, and it does not appear to me tha t
the consideration must be by prior arrangement ; it may be by

9
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subsequent arrangement just as well as prior arrangement ; i t
can be well seen how dangerous it would be that it should be
otherwise, especially as we know how elusive transactions are i n
respect of dealings in liquor . But in any case the main poin t
upon which I proceed is this, he pleaded guilty, and having
pleaded guilty, if certiorari does lie, there are only two points
open, one of jurisdiction and one of fraud in obtaining th e
conviction .

Now, I do not think there can be any question of want o f
jurisdiction when you have the plea of guilty, so that i s
answered ; there was jurisdiction .

Then proceeding to the next question which is open, that i s
fraud. As to this I do not think it is possible to contend that
any fraud was perpetrated upon the accused in this case. That
is, to my mind, impossible upon the evidence here, and the n
further a matter to be remembered is that it would be ver y
dangerous indeed if convictions, even of inferior Courts, should
be capable of being set aside upon such meagre and scan t
material . I would, therefore, think that the appeal should b e
denied . I wish to say that I viewed with satisfaction the care -
fulness and thoroughness with which counsel for the appellan t
presented this appeal.

Wood, on the question of costs : The magistrate is entitled
to costs . He is a party and does not come within the Crown
Costs Act. The case is distinguishable from the Workmen' s
Compensation Board who are Crown officers.

Grant, contra : He is a judicial officer appointed by th e
Crown. The Act was passed largely for the purpose of pro-
tecting magistrates in such cases .

MACDONALD, C.J.A . : I do not decide whether these ar e
Crown costs or not . There is some question of doubt—a very
considerable doubt as to whether the Act was meant to appl y
to the costs of a magistrate or only to costs as to which th e
Crown was either entitled to receive or even liable to pay th e

costs. Now in the circumstances of this case, assuming with -
out deciding the applicability of the Crown Costs Act, I would

not give costs to this magistrate. I think the difficulty has
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and with the prisoner's course, therefore he is not entitled t o

costs .

	

192 2

March 8 .

MARTIN, J .A. : I think that costs should not be given for —
RE Y

the reason that, apart from all others (I am expressing no

	

v .

opinion as to whether or no I should or should not give them LIDEN

apart from the statute), but as I say, basing it on the statute,

I think we have no power to give these costs, because the Crown

Costs Act prevents it . Here we have an officer, now, in hi s

territory within the statute, acting fol . the Crown, and also th e

fact that he is trying this case and is keeping these records i n

His Majesty 's Court	 for whom else is he acting? He is not

doing it for his own private benefit ; he is acting for the Crown

in keeping the Crown records. And we find here the Crown

coming forward and appearing in the name of His Majesty an d

justifying and adopting the course of the magistrate . If that MARTIN a .A.

is so, for whom else are they all acting? It is true that by

compulsion of a higher Court he may be directed to remove hi s

records, and if so, of course he will comply with the order o f

the Court . That would be his duty . Nevertheless in so com-

plying with the order of the Court he is just as much an office r

acting for the Crown as he was in trying the case and in

keeping these records, among others, in his possession with the

records of his Court . And as I say, the Crown comes here an d

justifies his proceeding . And as my brother MCPTIILLIPS says ,

there is only one person can represent the Crown here, and tha t

is the counsel for the Crown .

UALLIULP, J .A . : No costs . I was perhaps almost too brie f

in what I said, and lest there might be any misunderstanding
GALLIIIER,

of my conclusion there, I am not deciding whether it comes

	

J .A .

within the provisions of the Crown Costs Act .

MCPILILLIPS, J .A . : I quite agree in saying that in this case

no costs can be allowed. The statute itself (the Crown Costs

Act) is a complete bar . This statute has been applied so far nr
Pairs ,

as to protect the Workmen 's Compensation Board, which is
constituted a corporation by statute, and they have been held
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to be immune, so that if you wished an illustration of how fa r
the statute has been projected, you have it projected to absolv e

a corporation, not the Crown. Here we have the King sup-

porting the conviction and the counsel for the King only can
be heard here in support of the conviction, as stated by m y

brother MARTIN, with which I agree ; the Crown is sheltered
under a parliamentary enactment of protection from paying
costs and is also deprived of receiving costs . There is often

not much in way of protection to the subject, but the Crown
not paying costs cannot receive costs 	 such is the statutor y

enactment and the Crown cannot complain when that is th e

state of the statute law. The reason of the thing is not fo r

the Court, all that the Court can say is that the statute is a
complete bar to the giving of any costs, and in this case I canno t
say that I have any regrets .

Appeal dismissed without costs .

Solicitors for appellant : Grant & Grant .

Solicitor for respondent : H. S. Wood.
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NORTH AMERICAN LOAN COMPANY, LIMITED v .
MAH TEN :

WHALEN PULP AND PAPER MILLS, LIMITED ,
GARNISHEE .

Garnishee—Order by registrar—Affidavit in support—Information an d
belief—Sufficiency—R .S .B .C. 1911, Cap . 14, Sec . S .

A garnishee order was made by a registrar under section 3 of the
Attachment for Debts Act, the applicant in his affidavit in suppor t
swearing merely as to his belief . An application to set aside the
order was dismissed.

Held, on appeal, reversing the order of HUNTER, C .J .B .C . (McPHILLIPs,

J.A. dissenting), that under the statute the applicant must swea r
upon information and belief . There was not a sufficient compli-
ance with the statute, and the order should be set aside.

Per MACDONALD, C .J .A. : Where a form of affidavit is supplied by th e
statute and the form is followed it is sufficient even where the
form varies from the substance of the Act .

APPEAL by defendant from an order of HUNTER, C .J.B.C . ,

of the 30th of January, 1922, dismissing an application to se t
aside a garnishee order made by the registrar on the 29th o f
December, 1921 . The plaintiff obtained judgment agains t
Mah Ten on the 18th of June, 1917, the total amount du e
under said judgment when the garnishee order was made being
$1,133.67. It appeared by the affidavit filed in support o f
the motion for garnishee that Mah Ten was usually known a s
Charlie Sing Chong . On the 12th of December, 1921, Charlie
Sing Chong obtained judgment against the Whalen Pulp an d
Paper Mills, Limited, for $1,547, and this sum was paid into
Court under the garnishee order . The affidavit in support o f
the garnishee order was as follows :

"1. That I am a member of the firm of Ellis & Brown, Solicitors fo r
the plaintiff (judgment creditor) herein and as such have knowledg e
of the matters and facts hereinafter deposed to .

"2. That on the 18th of June, 1917, the North American Loan Com-
pany, Limited, plaintiff in this action, did obtain judgment agains t
Mah Ten, the defendant in this action, for the sum of $910 and costs ,
which were taxed and allowed at $34 .75 .

"3. That the judgment together with the taxed costs and together

COURT OF
APPEAL

192 2

March 24 .

NORTH
AMERICAN

LOAN CO .
V .

MAH TE N

S entate
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COURT OF with interest on the total sum from the 18th of June, 1917, to this dat e
APPEAL amounts to $1,133 .67 .

"4 . That the said Mah Ten in his examination as a judgment debto r

NORTH

	

referred to as `Charlie Sing Chong' and I verily believe that the sai dAMERICA N
LOAN Co . Mah Ten and Charlie Sing Chong are one and the same person .

u .

	

"6 . That I verily believe that the Whalen Pulp and Paper Mills ,
MAH TEN Limited, are justly and truly indebted to Mali Ten otherwise known a s

Charlie Sing Chong in the sum of $1,547 .
"7. That I believe that on Monday, the 12th of December, 1921, th e

said Charlie Sing Chong, whom I verily believe is known in this actio n
as the defendant Mah Ten, did obtain a judgment against the said
Whalen Pulp and Paper Mills, Limited, in the sum of $1,547, which sai d
judgment is not for wages or salary .

"8. That the said Whalen Pulp and Paper Mills, Limited, the gar -
Statement nishee herein, is within the jurisdiction of this Court .

"9. I am a director of the plaintiff Company and say that no par t
of the sum of $1,133.67, being the amount of the judgment and cost s
and interest at this date obtained by the North American Loan Com-

pany, Limited, plaintiff in this action against Mah Ten, the defendan t
herein has been satisfied, and the whole sum of $1,133 .67 now remains
due and owing and unpaid ."

The appeal was argued at Vancouver on the 24th of March ,
1922, before IIAcDoN ALD, C .J .A., MARTIN, MCPnILLIPS and
EBERTS, M.A .

Martin, K.C., for appellant : The first point is that the style
of cause in the garnishing order is not the style of cause in thi s
action under which Mah Ten owed money . There must be
strict compliance : see Joe v. Maddox (1920), 27 B.C. 541 ;
Hogue v. Leitch (1915), 22 B .C. 10. As to the registrar
being persona designat.a see Richards v. Wood (1906), 12 B .C .

Argument 182. If the registrar did not act under the statute the orde r
is a nullity. To be ahead he must comply with the statute ;
he cannot get a mine pro tune order now. The affidavit i s
insufficient in that it does not give the grounds or source o f
information and belief .

Brown, I .C., for respondent : On the sufficiency of the affi-
davit see (andara v. Davison (1919), 3 W.W.II . 915 ; Adams
v . Adams, .Lanett & Adams (1921), 3 W.W.R . 540 and on
appeal (1922), 1 W.W.R. 47.

Martin, in reply.

1922

	

held on the 26th of September, 1918, did therein swear that he wa s
March 24. usually known by the name of Charlie Sing Chong .

— "5. I have heard Mah Ten, the defendant in this action, called and
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MACDONALD, C.J.A . : I would allow the appeal on the ground
CAPPER

OF

that the affidavit does not comply with the statute .
1922

As to the effect of the insertion of the words following th e
name of the defendant in the style of cause I express no

March 24.

opinion.

	

NORTII
AMERICA N

But on the other question of what the applicant for the LOAN CO .
v.

summons must swear to, I find, as the statute says, that he MAN TE N

must swear upon information and belief. In this case he has
sworn merely as to his belief, but that is not a compliance with
the statute. The proceedings before the registrar, if not a
nullity, are irregular, and the Court ought to interfere for th e
purpose of setting them aside . Where a statute requires cer-
tain things to be done, I think the Court having supervision ove r
the doing of these things should be somewhat strict in seeing

they are done . In other words, we must assume that the
Legislature intends what it says ; intends that the parties shall

do what it says they shall do in order to get relief . The Legis-
lature has said that in order to get the relief which the plaintiff
sought for in this case he must make an affidavit of a certai n
character. I do not think the Court has a right to fritter awa y
what the Legislature says shall be done. It is easy enough

for practitioners to follow the form . The Legislature has been
emphatic enough to supply a form, and if that form is com-

plied with, that is sufficient ; and this the Court has upheld even MACDONALD,
C.J .A .

where the form has varied from the substance of the Act . If

you follow the form which is said to be sufficient, that is enough .

Now in this case the form was not followed. The usual state-
ment as to information was left out of it ; the very statemen t

which the Legislature may have thought was necessary to safe -

guard the interests of the opposite party. In the case of an

examination upon that affidavit the deponent might be asked ,

"From whom did you receive the information upon which yo u

have made this affidavit ?" And he would have to give a satis-

factory answer to that question. If that requirement were not

in the statute he would simply say, "Well I have sworn to my

belief, and I do believe it," and there would be no way of
checking him up, as it were, on cross-examination .
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For this reason, and for this reason alone, I would set asid e

the order .
The appeal is therefore allowed .

MARTIN, J .A . : I am of the same opinion and I do not se e

that I can add anything to what my learned brother the Chief

Justice has said . The only remark I have to make is, I kee p

an open mind on the addition, the alias addition to the name
of the defendant . I simply put it this way, it is a dangerou s
thing to do, an unwarranted thing to do to attempt to interfer e
with the record by making any addition to it . I should not
attempt it myself and I do not think it ought to be done. It is

not necessary to go any further than to sound that note o f

warning.

MCPHILLIPS, J .A. : I would dismiss the appeal ; firstly, on

the ground that the district registrar, in making the order ,

was persona designata under the statute . That being so, th e

learned Chief Justice in the Court below was without jurisdic -

tion to set aside the order on any ground ; that is, the order for
the attachment of the debt . I would support what I hav e

said on the question of persona designata by Richards v. Wood

(1906), 12 B .C. 182 . The point there was that an assistan t

or deputy district registrar made the order and made an orde r

which was a nullity. The Full Court held that the district
McPIIILLIPS, registrar was persona designata . However, should I be i n

J .A .
error and it is not a case of persona designata, I then say that
the affidavit is in form sufficient . If we turn to section 3 of
the Attachment of Debts Act we will see exactly what has been
sworn to. It reads : "A judge or district registrar may, upon

the ex parte application of any plaintiff or judgment credito r

or person entitled to enforce a judgment or order for the pay-
ment of money, upon affidavit by himself or his solicitor . . . .
[now it is made by the solicitor here] stating, in case a judg-
ment has been recovered or an order made, that it has bee n

recovered or made, and that it is still unsatisfied, and to wha t

amount, or, in case a judgment has not been recovered . . . .

Then going on to where you come to the question of garnish-
ment, "that any other person is indebted or liable to the defend-
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It does not say "on information and belief." "That COURT OF
APPEAL

any other person is indebted or liable to the defendant or judg-
ment debtor . "

	

1922

Now, first see whether it satisfied that requirement . When March 24.

the solicitor makes the affidavit, which he does, and in para- NORT H

graph 1 says that he has "knowledge of the matters and facts AMERICA N
LOAN Co .

hereinafter deposed to," that paragraph is applicable to every

	

v .

paragraph that follows in the affidavit ; and you must read it
MAH TE N

as preceding every one of the sworn statements of the affidavit .
Therefore we have to understand that he has sworn that he ha s
knowledge of the matters and the facts and verily believes that
the Whalen Pulp and Paper Mills, Limited, are justly and
truly indebted .

Now, as a matter of language, could there be any doubt
about the verification of the essential facts ? I cannot see any .
Section 6 reads :

"The affidavit referred to in section 3 may, as to the indebtedness,
obligation, or liability of the third person, be made on the informatio n
and belief of the deponent . "

That is, it may be made. It is not a matter of obligation that i t
should be so made, and there is no need for it to be made if th e
allegation is sufficiently made of the indebtedness.

Now, I cannot see how it can be said with any force tha t
it is not sufficiently made. I often say that the law is in the
main common sense, and I certainly, in the discharge of my aicPaiLLiPs '

J.A .
judicial duty, always feel pleased when I am able to give
judgment in accordance with common sense .

I am glad to have before me this case of Adams v . Adams,
Janett & Adams (1922), 1 W.W.R. 47, referred to by Mr .
Brown, and the judgment of Mr . Justice Beck of the Appellate
Court of Alberta, and it seems to me that learned judge has
put in very apt words what the meaning of "information and
belief" is. He says (p. 51) :

"Taking this as the object of the part of the rule under consideratio n

and taking what may be called the popular use of `information and

belief' as equivalent to `belief' simply, I would hold that the affidavit

sufficiently complies with the rule in that respect . "

Here we have the words "verily believe" assuredly equivalent
to "information and belief ."
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In my opinion the learned Chief Justice in the Court belo w

arrived at the right conclusion.

EBERTS, J .A . : I have nothing to add to the remarks of th e

Chief Justice . I would allow the appeal .

Appeal allowed, :McPhillips, J .A. dissenting.

Solicitors for appellants : McGeer, McGeer & Wilson .

Solicitors for respondents : Ellis & Brown .

HOOPER v. NORTH VANCOUVER .

Appeal—Special leave to appeal to Supreme Court — jurisdiction —
Injunction until trial—Set aside on appeal—Substantive right —

Can . Stats. 1920, Cap . 32, Sec. 2 .

An application for special leave under section 41 of the Supreme Cour t

Act, R .S .C. 1906, Cap . 139, as re-enacted by Can. Stats . 1920, Cap .

32, Sec . 2, to appeal from an order of the Court of Appeal settin g

aside an order for an injunction until the trial was refused becaus e

there had been no disposition of the action . The allowing of a n

appeal at this stage might be followed by a second appeal, and it i s

desirable that the action be tried before an appeal be taken to th e

Supreme Court of Canada (EBERTS, J .A . dissenting) .

M OTIO\ to the Court of Appeal for leave to appeal to th e

Supreme Court of Canada from the decision of the Court o f

appeal of the 10th of March, 1922, allowing the appeal of th e

defendant and setting aside two orders of M1- prIIv, J., one of

the 17th of November, 1921, granting an injunction restraining

the defendant until trial from issuing, honouring, or acceptin g

any passes provided for by a resolution of the Municipal Counci l

of North Vancouver, and the other of the 29th of Novembe r

following dismissing a motion to dissolve the injunction . The

application was made under sections 39 and 41 of the Suprem e

Court Act, as re-enacted by Can . Stats . 1920, Cap . 32, Sec . 2 .

A full statement of the case will be found in 30 B.C. 336
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The appeal was argued at Vancouver on the 31st of March ,
1922, before MACDONALD, C.J .A., MARTIN, GALLIIIER, Mc-
PIIILLIPS and EBERTS, JJ.A .

COURT OF
APPEA L

192 2

March 31 .

Davis, K .C., for the motion : The order of the Court below
HOOPER

was for an injunction until the trial. There is no fixed amoun t
involved . We are entitled to special leave under sections 39

V °OUVE R

and 41 of the Supreme Court Act as re-enacted by Can. Stats.
1920, Cap . 32, Sec. 2 .

Mayers, contra : The grounds given favour the case goin g
to trial before an appeal be taken. An appeal is not properly

authorized : see Harbin v. Masterman (1896), 1 Ch. 351 at

p. 364 ; Standard Construction Co. v . Crabb (1914), 7 W .W.R.
719 at p. 722 ; Halsbury's Laws of England, Vol . 26, p . 742 ,
par . 1228. The judgment appealed from did not dispose of
any substantive right in controversy in the action . It is not
a final judgment and there is no appeal : see The St . John
Lumber Company v. Roy (1916), 53 S.C.R. 310 ; Lachance Argument

v . Cauchon (1915), 52 S.C.R. 223. Under section 36 leave
is only given in case of final judgment when the amoun t
involved is less than $2,000 . An interlocutory judgment will
not be considered. This is not a case in which it should be
granted : see Girard v . Corporation of Roberval (1921), 62
S.C.R. 234 .

Davis, in reply : As to authority the proper steps should be
taken as in Standard Construction Co . v. Crabb (1914), 7
W.W.R719 at p. 722 . If you have an interlocutory judgmen t
which settles a substantive right it is a final judgment for th e
purposes of appeal. The 1913 Act (Can . Stats. Cap. 51 )
changed the definition of "final judgment ." Obtaining proper
authority is only a question of adjournment . A substantive
right is at issue and it is a question of public interest.

MACDONALD, C .J.A. : I think the application should be dis-
missed. I may say I do not decide the question as to whether
this is a final judgment or not since it is not necessary, in my .

3

	

as . a .
view of the case, to decide that question. The ground upon
which I decide is this, that there has been no disposition of the
action and, if we therefore were to give leave to appeal now, a
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COURT OF second appeal later on might be taken. We ought not to encour -
APPEAL

age multiplicity of appeals . It is desirable that the whole
1922

	

action should be tried before the appeal to the Supreme Court
march 31 . of Canada is taken.

MARTIN, J .A . : That is my view.

GALLIHER, J .A. : I think I must come to the same conclusion,
although I am not clear as to which course would involve th e
most expense, allowing this to go now or dismissing the applica-

tion. But the chief matter that influences me at the moment

is this : that it is an application to us in the exercise of ou r

discretion, and Mr . Mayers has submitted that the question a s

to whether this is a benefit or detriment to the City has never

been really tried out . That being the case, it seems to me that
the question should be tried out or at all events, it would cause
in the end less litigation to have the matter tried out now

than to take the other course . I am not so sure but for that

feature of the case I might not consider this judgment as a
final judgment for purposes of appeal. However, I am not
expressing myself definitely on that, and for the reasons I hav e

just stated, I am inclined to agree with what has been said .

McPHILLIPs, J .A. : I would not accede to the application .
I cannot see how it can be contended that this is a final judg-

ment. The case has still to go to trial . In interlocutory

matters the decision of the Court of Appeal should in mos t
cases be final, and that has been the expressed view of th e
Supreme Court of Canada . When there is a final determina-

MCPHILLIPS, tion of the action, then the whole case goes to the Suprem e
J.A . Court of Canada, but not matters of procedure . In reported

decisions the Supreme Court of Canada has withheld fro m
passing upon questions of practice and questions of pleadings .
The Supreme Court of Canada cannot well advise itself upon

what is the settled practice in the nine Provinces of Canada .
In the abstract I do not think that we should grant leave to
appeal to the Supreme Court of Canada, because I think w e
should be granting leave in a case in which that Court woul d
not grant leave if the application were made to it .

HOOPER
V.

NORT H
VANCOUVE R

OALLIHER ,
J.A.
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EBERTS, J.A . : I would grant the application on the ground COU
ETA

Lthat the action itself was for a declaration that the resolutio n

of the City Council of North Vancouver was ultra vires . The

	

1922

learned judge finds that the resolution was ultra vires and the march 31 .

plaintiffs had the right to bring the action . In the circuxn- xooPER

stances I think that, although interlocutory in form, it was a

	

v .

final judgment for purposes of appeal, and as I have the right
NORT H

b

	

VANCOUVER

to exercise a discretion, I think that question, being one o f

public interest, should go to the Supreme Court of Canada i f

the plaintiff so desires .

Application dismissed, Eberts, J .A . dissenting .

Solicitors for appellants : Burns & Wallcem .

Solicitor for respondents : A . C. Sutton.

MORTON v. THE VANCOUVER GENERAL

HOSPITAL .

192 2
Negligence—Damages—Treatment in hospital—Jury—Sealed verdict

Consent of counsel—Appeal books—Material required .

	

March 31 .

TH E
The registrar with the assistance of the parties should keep appeal books VANCOUVE R

within proper limits and have included in them only such material GENERA L

as is relevant to the appeal .

	

HOSPITAL

APPEAL by plaintiff from the decision of Monxisox, J . of

the 7th of February, 1922, and the verdict of a jury . The
action was for damages for negligence and improper treatmen t

as a patient at the defendant hospital, and was tried at Van -
Statement

eouver on the 20th of June, 1921 . The jury retired to consider

their verdict at 5 .50 in the afternoon, and at about 7 o 'clock in
the evening the learned judge, without having submitted th e

matter to counsel and without having obtained their consent,

COURT O F
APPEA L

Consent of counsel must be obtained for the delivery of a sealed verdict
v .

by a jury .

MORTON
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told the clerk of the Court to direct the jury to hand in a
sealed verdict and the learned judge then left the Court .
Shortly after 9 o'clock in the evening the foreman of the jur y
left in the hands of the clerk a sealed envelope and the jur y
dispersed. On the following morning the verdict was opened
in Court and read as follows : "We find no case against Th e
Vancouver General Hospital . "

The appeal was argued at Vancouver on the 30th and 31s t
of March, 1922, before MACDONALD, C .J .A., MARTIN, GALLI-

HEP,, 1lMCPHILLIPS and EBERTS, JJ.A.

McPhillips, K.C. (Rabinowitz, with him), for appellant :
There was misdirection, improper reception of evidence, an d
rejection of evidence to such an extent as to bring the case
within Lucas v . Ministerial Union (1916), 23 B .C. 257. On
the question of a sealed verdict see Halsbury's Laws of England,
Vol. 18, p . 258 ; Blackstone 's Commentaries, Book 3, Lewis' s
Ed., 377 ; Doe dem Lewis v . Paster (1836), 5 A. & E. 129 ;
Bentley v . Fleming (1845), 1 C.B. 479 ; Fanshaw v. Knowles

Argument (1916), 2 K.B. 538 ; 85 L.J., K.B. 1735 at p. 1741 .
Reid, K.C. (Gibson, with him), for respondent : There mus t

be a substantial wrong done before a new trial will be granted :
see judgment of Scrutton, J. in Fanshaw v . Knowles (1916) ,
85 L.J., K.B. 1735 at p . 1743 ; Gavin v . The Kettle Valle y
Rway. Co . (1919), 58 S.C.R . 501 ; Allcock v . Hall (1891) ,
1 Q.B. 444 ; Banbury v . Bank of Montreal (1918), A.C. 626 .
As to sealed verdict see Campbell v. Linton (1868), 27 U .C .Q.B.
563 .

MACDONALD, C .J.A. : There will be a new trial . It is a sine
qua non that counsel shall consent to the delivery of a seale d
verdict and this one was without consent . It is usual to order
that the costs below abide the event . The costs of this Cour t
will follow the event .

I wish to speak about this appeal book. We have spoken
before about the costs of appeals and the unnecessary material
which has been put into appeal books . I notice, on looking
through this book, that all the rules and regulations of th e
hospital are included in it . Now, it may be that a few sent-

COURT O F
APPEA L

192 2

March 31 .

MORTO N
v .

THE
VANCOUVE R

GENERA L
HOSPITA L

MACDONALD,
C .J .A .
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ences or paragraphs of these rules might have been the subject CAOUR OF
PPEAL

of comment by counsel here, but I cannot see why those rules
which have to do with the internal economy of the hospital

	

192 2

and matters that have nothing in the remotest degree to do march 31 .

with the question raised in this appeal, are put in . There are, MORTO N

as I make out, 47 pages of material which ought not to have

	

z .
THE.

been inserted at all. We have a notice of appeal which covers VANCOUVER

18 pages,

	

forth ob j ections to the charge of the learned GOSP TAr.
~

	

g

	

J

	

charge
judge to the jury, which charge itself covers only 12 pages .
The notice of appeal dealing with that covers 18 pages, and
there may be other matters I did not notice . The appeal
book has been grossly padded, and while it is a matter fo r
the taxing officer, I think it as well that the Court should cal l
attention to the fact . There must be a reform in the matter
of appeal books in the direction of cutting down their expense .
Both sides are responsible for this to some extent . The practice
is to settle the appeal book, and the respondent, if he takes objec -
tion, if he thinks that material is inserted in the book which i s
unnecessary, ought to take the objection and have it ruled out .
While you are perhaps less culpable than your learned friends ,
Mr . Reid, you are culpable as well as they. It is the business
of the registrar, with the assistance of the parties to keep th e
appeal book within proper limits, and have included in it onl y
such material as is relevant to the appeal . On the taxation it

MACDONALD ,
is the duty of the registrar to scrutinize and see that irrelevant

	

C.J.A .

materials are not allowed. Junior counsel are supposed to kno w
their case, and if they do not know it they ought to secure advice.
Not only in the printing of evidence and documents in th e
appeal book, but on matters of pleadings there is a great dea l
of unnecessary expense. We have had pleadings before us,
many of them covering 10 to 15 or 20 pages of the book, the
allegation in which could with much greater clearness hav e
been stated in two pages at the outside . Then I have known
cases of application to amend pleadings before the trial judge,
and discussion goes on between judge and counsel, the note s
covering 20 pages. The amendment is granted ; no appeal i s
taken from amendment and all that is put into the appeal
book . Notice to produce and notice to admit are put in and
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COURT OF
APPEAL

1922

no reference ever made to them in the argument . It may be
done through oversight or from a desire to pad out the appea l

book .
March 31 .

MORTON

	

MARTIN, J.A . : I heartily associate myself with what m y
v .

	

brother has said, and I hope the registrar will understand dis -
TH E

VANCOUVER tinctly it is his duty to scrutinize. I do not understand why
GENERAL this appeal book is printed in the way it is. It is a very
HOSPITAL

expensive thing . We generally understand there are thre e

folios on a page. By actual count I see on examination onl y

about two-thirds of each page is utilized . We have thus an

appeal book of 309 pages and on an average I do not thin k
MARTIN, J .A . there would be found to be a folio and a half to each page .

These matters ought to be investigated, because the cost o f

appeal books is getting to be a public scandal. This notice of

appeal is really an abuse of the process of the Court. These

18 pages are absolutely unjustified . It could all be condensed

into less than that—18 pages, you have only to state that t o

shew how preposterous it is .

GALLIHER, J .A . : I quite agree with what has been expresse d

in this matter . It is not the first time the Court has expressed

the opinion that all expenses should be kept within reasonabl e

limits, and by that we mean necessary and only necessary

matter that counsel can reasonably say is necessary should b e

put into the appeal book . If that were done, I am sure in

the end it would be more satisfactory, not only to clients, bu t

counsel themselves, as when costs run to 500 or 600 or $1,000 ,

clients maybe are more inclined to let their rights of appeal

go than incur these costs . Therefore, I say that in the interest s

of counsel themselves, they should put into the appeal book

only relevant matter.

McPHILLIPS, J .A . : The chances are that the rules of Th e

Vancouver General Hospital are in print, and by agreemen t
MCPHILLIPS, with counsel I am sure it would be always satisfactory to th e

J.A .
Court that we be referred to the original exhibit when it is i n

print, and we oftentimes do that, to save costs to the litigant .

GALLIHER ,
J .A .
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EBERTS, J .A. : I agree .
New trial ordered.

COURT OF
APPEAL

192 2

March 31 .

MORTON
V .

THE
VANCOUVE R

GENERAL
HOSPITAL

Solicitor for appellant : I. I. Rubinowitz.

Solicitors for respondent : Bowser, Reid, Wallbridge, Douglas

c f. Gibson.

IN RE IMMIGRATION ACT AND WONG SHEE .

Statute, construction of—Habeas corpus—Accused discharged from custody
—Right of appeal to Court of Appeal—Immigration—Deportation —
Right of review—Can. Stats. 1910, Cap. 27, Sec . 23—B.C. Stats. 1920 ,
Cap . 21, Sec. 2.

Under the Court of Appeal Act as amended in 1920, there is the right of

appeal to the Court of Appeal in habeas corpus proceedings in matter s

over which the Legislature of British Columbia has jurisdictio n

whether the person detained be remanded to custody or discharge d

from custody .

The Court has no jurisdiction to review or otherwise interfere with th e

decision or order of the Board of Inquiry in relation to the admissio n

or deportation of a rejected immigrant unless such person is a Cana-

dian citizen or has Canadian domicil.

APPEAL by the Crown from the decision of HUNTER,

C.J.B.C. (reported in 30 B.C. 70) upon habeas corpus pro-
ceedings, discharging the respondent from the custody of th e
Comptroller of Chinese Immigration at Vancouver. The
husband of Wong Shee had lived in Vancouver for eleven years
prior to going back to China in 1920. He owned a hotel
which he sold for $3,300 prior to sailing for China. He
married Wong Shee in China and returned with her in 1921 .
On their arrival in Vancouver she was refused admission on
the ground that she came within the labouring class. The
husband had previously been married, but his first wife died
before his return to China .

The appeal was argued at Victoria on the 10th of January ,
10

COURT OF
APPEAL

1922

April 11 .

IN RE
WONG SHEE

Statement
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IN RE
WONG SHE E

Argument
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1922, before MACDONALD, C.J.A., MARTIN, GALLIHER, MC-
PHILLIPS and EBERTS, JJ.A .

Reid, K.C., for appellant.
Henderson, K.C. (Maitland, with him), for respondent ,

raised the preliminary objection that there was no appeal whe n
the prisoner is discharged on habeas corpus on a charge under
the Immigration Act : see In re Tiderington (1912), 17 B .C .
81 ; Cox v . Hakes (1890), 15 App . Cas. 506 . The only objec-
tion is that she belonged to the labouring class . Her husband
sold a hotel, went to China and was readmitted without inquiry :
see also In re Rahim (1912), 17 B .C. 276 .

Reid, contra : This is not a criminal proceeding : see Rex
v . Alamazoff (1919), 3 W.W.R. 281 . As to the right of appeal
see Rex v. Jeu Jang How (1919), 59 S .C.R. 175 ; Clement' s
Canadian Constitution, 3rd Ed ., 538-9 ; Ikezoya v. C.P.R .
(1907), 12 B .C. 454. The Act of 1920 (Cap. 21) was passed
to give jurisdiction to hear appeals from the discharge of a
person under a writ of habeas corpus .

Reid, on the merits : Respondent was 20 years old and
her father was a labourer in Hong Kong. As to not accepting
the husband 's evidence of the death of his first wife see Re
Munshi Singh (1914), 20 B.C. 243 ; In re Wong Sit Ki t
(1921), 3 W.W.R. 116. As to interfering with the findin g
of the Court below see Re Munshi Singh (1914), 20 B .C. 243

at p . 258 ; Rex v . Schoppelrei (1919), 3 W .W.R. 322 at p . 323 .

Under section 23 of the Immigration Act the finding of the
Board of Inquiry cannot be interfered with. The Court below
deciding that the husband's evidence should be accepted is no t
in accordance with the judgment in Re Munshi Singh, supra ;
see also Dugdale v. Reginam (1853), 2 El . & B1. 129 .

Maitland : The Court already decided there was no appeal

prior to the statute of 1920, but the statute does not go fa r

enough to include Cox v . Hakes (1890), 15 App. Cas. 506 .

The Chief Justice below concluded they must have some evi-
dence to come to the conclusion they did . There is not a lin e
to say the husband was a labourer or that the woman was no t

married. He owned a hotel and sold it at a substantial figure .
As to reasonable inference from the evidence see Rex v . Covert
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(1916), 10 Alta. L.R. 349 at p. 364. Section 23 of the Immi- COURT OF
APPEAL

gration Act does not apply to a Canadian citizen or to Canadian
domicil : see In re Margaret Murphy (1910), 15 B.C. 401 .

	

1922

This woman has acquired a Canadian domicil at common law . April 11 .

There was jurisdiction to release her .

	

IN BE

Reid, in reply : The Board concluded on the evidence that WoNG SUE E

she was not married .

Cur. adv. vult .

11th April, 1922 .

MACDONALD, C.J.A . : The respondent Wong Shee wa s

ordered by a Board of Inquiry to be deported on the ground

that her entry into Canada was contrary to P .O. 1202. She

was released upon habeas corpus proceedings and that appeal i s
taken by the Immigration authorities against that order .

Preliminary objection was taken by respondent's counsel that

no appeal lies to this Court from an order of habeas corpus

releasing the person detained. This was the law prior to the

amendment made by the Provincial Legislature by the statute s

of 1920, Cap. 21, Sec. 2, which so far as the Province had

power to enact, gave an appeal in cases like the present one .
The law prior to this enactment is referred to in two cases i n

this Court, In re Tiderington (1912), 17 B .C. 81, and In re

Rahim, ib . 276. These cases follow the decision of Cox v.

Hakes (1890), 15 App. Cas. 506. It was held in Barnardo v.

Ford (1892), A .C. 326, that where the order was one refusin g

a writ of certiorari an appeal would lie. Both Cox v . Halves

and Barnardo v . Ford depended for their decision upon the
construction of section 19 of the English Judicature Act, which
has to do with the right of appeal in civil cases . By the Act
of 1920 the Court of Appeal Act, which gave a similar righ t
of appeal in civil causes was amended so as to give an appea l

where the person detained was discharged, so that at the presen t
time in this Province in civil matters, or rather in matter s
over which the Legislature of British Columbia has jurisdic-
tion, an appeal lies to this Court whether the person detained b e
remanded to custody or be discharged from custody .

The question in this case is as to whether the legislation
of the Province is applicable where the inquiry is under a

MACDONALD ,
C.J .A .
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COURT OF
APPEAL

1922

April 11 .

Federal Act, namely, the Immigration Act . That the pro-
ceedings are not criminal proceedings is quite clear : Cox v .
Hakes, supra; Rex v. Jeu Jang How (1919), 59 S.C.R . 175 .
They must therefore be civil proceedings .

IN RE

	

The power to legislate in relation to civil rights was assigne d
W ONU SuRE to the Province, the right to liberty where a person is detaine d

not for a crime or supposed crime, but as in this case, to tes t
whether or not the person has fulfilled the conditions necessar y
to her admission into Canada, is a civil right. The right t o
the writ of habeas corpus is not given by Dominion statut e
but is part of the common and statutory law of England intro-
duced into and made part of the law of this Province . The

right of appeal is a substantive right and not a mere matter

of practice and procedure, but even if it were a matter of pro-
cedure in a civil case, it would fall within the jurisdiction of
the Province . The recent amendment of the Act, giving an
appeal in a case like the present, is an amendment to the civil
laws of this Province . It has nothing to do with criminal law
or criminal procedure, and hence the preliminary objectio n

must be overruled .

On the merits it seems to me it is impossible to sustai n
the order appealed from. The Immigration Act has consti-
tuted the Board of Inquiry the tribunal to hear and determin e

MACDONALD, upon the facts relating to the right of an immigrant to ente r
O .J .A.

Canada. It has put the burden of proof upon the immigrant,
and it has provided by section 23 that no Court shall hav e
jurisdiction to review or otherwise interfere with the decision o r
order of the Minister or of the Board of Inquiry in relation t o
the admission or deportation of any rejected immigrant, unles s
such person be a Canadian citizen or have Canadian domicil .
The Board of Inquiry unquestionably had jurisdiction to enter
upon the inquiry ; they were entitled to disbelieve the evidence
of the respondent if, in their opinion, circumstances tended t o
throw doubt upon it. It is true that the evidence is practicall y
all one way, but it is not of that character which entitles m e

to say that as a matter of law the Board of Inquiry were no t
entitled to disbelieve it . The Board may have come to th e

conclusion that the story of the death of the former wife and
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marriage of the respondent to Soo Gar, was not entitled t o
belief. They may not have been satisfied, and the responden t
was bound to satisfy them, that she was not one of a prohibite d
class.

The appeal should be allowed .

COURT OF
APPEAL

192 2

April 11 .

IN RE

WONG SIIE E

MARTIN, J.A. : With respect to our jurisdiction to entertain
this appeal from the order discharging the respondent fro m
custody, made on the application for a writ of habeas corpus ,

I am of opinion that it should be overruled because these pro-
ceedings under the Federal Immigration Act, 1910, Cap . 27,
have been finally decided not to be of a criminal nature—Rex
v. Jeu Jang How, 59 S.C.R. 175 ; (1919), 3 W.W.R. 1115 ;
32 Can. Cr. Cas. 103—and so the amendment introduced by
the Court of Appeal Act Amendment Act, 1920, Cap . 21 ,
applies .

Then as to the validity of the order of deportation made by
the Board of Inquiry under section 33, which was, in effect ,
set aside by the learned judge below, but for no reason given :
I have read all the evidence before the Board, in the light o f
section 16, and am of opinion that this is a case where we
cannot interfere because of section 23, which prohibits it unles s

the person concerned "is a Canadian citizen or has Canadian
domicil," and here the applicant cannot, in view of the chang e
in section 2 (d) (i), since In re Margaret Murphy 1910

MARTIN, J .A.

15 B.C. 401, invoke that exception . In the case of person s
who have not Canadian citizenship or domicil we cannot inter-

fere with proceedings, decisions or orders of the Minister,
Board, or officers, so long as they have been "had, made, o r
given, under the authority and in accordance with the provision s
of this Act." That was the view this Court took in Re llunshi

Singh (1914), 20 B .C. 243 ; 6 W.W.R. 1347 ; 29 W.L.R. 45 ,
wherein the section was expounded at pp . 258, 263, and in
particular at pp . 268-71, wherein I considered it at some length ,
and have nothing now to add to that opinion .

At one time during the argument I was not satisfied tha t
the "reason" required by Form B (Order for Deportation )
was sufficiently given in the order in question, wherein it is
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stated to be that the applicant "belongs to the labouring classes, "
without stating whether the class was of skilled or unskilled
labour as set out in the order in council of June 9th, 1919 ,

defining prohibited "classes or occupations ." But upon further

consideration I find myself unable to say that it is not, on the
facts, a practical and sufficient, although not the most precise ,
definition of the applicant's disqualifications .

It follows that the appeal should be allowed and the orde r
discharging the applicant from custody set aside, and she wil l
be restored to the custody of the controller of immigration .

GALLIHER, J.A. : In this matter the immigration authorities
made an order for the deportation of Wong Shee, on the groun d
that she was a labourer and this order was confirmed at Ottawa .
The matter then came before HUNTER, C.J.B.C. on habeas

corpus, who ordered her discharge and this order is appeale d
against. Mr. Henderson, for the respondent, took the pre-
liminary objection that there was no appeal to us from an orde r
discharging a person from custody on habeas corpus proceed-
ings. This Court dealt with that point in Re Tideringlon

(1912), 17 B.C. 81, and later in the same volume in In re
Rahim, 276, and it was also dealt with by Duff and Anglin ,

JJ., in the Supreme Court of Canada in Rex v. Jeu Jang

GALLIHER, How (1919), 59 S.C.R. 175 .
J .A .

In the cases before us and per Duff and Anglin, JJ., in the
Jeu Jang How case, it was decided on the authority of Cox v.

Hakes (1890), 15 App. Cas. 506, that no appeal lies from an
order discharging an accused person on a writ of habeas corpus .

Subsequent to the decisions in these cases the Legislature o f
the Province of British Columbia passed an Act, B.C. Stats .

1920, Cap. 21, amending section 6 of the Court of Appeal Act ,
R.S.B.C. 1911, Cap. 51, in express words, conferring jurisdic-

tion on the Court of Appeal to hear appeals in habeas corpus

and providing the machinery for the rearrest of accused person s
discharged upon habeas corpus proceedings. Here the accuse d
is detained under a Dominion statute (the Immigration Act )
and such proceedings have been held not to be criminal pro-
ceedings per Duff and Anglin, JJ . in Rex v. Jeu Jang How ,

COURT OF
APPEA L

1922

April 11 .

IN RE
WONG SHEE

MARTIN, J .A .
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supra, and per lathers, C.J.K.B. in Rex v. Alamazo ff (1919), COURT of

APPEAL

3 W.W.R. 281 .

If this were a matter where the applicant for habeas corpus

	

'922

was in custody on a criminal charge, it may be that the Legis- April 11 .

lature could not give the Court jurisdiction to hear the appeal,

	

IN RE

but where, as here, it is an offence not of a criminal nature
woNG SHEE

that is being enquired into and civil rights only are involved,

it is within the purview of the Legislation to pass the Act.

This gives us jurisdiction to entertain an appeal in matters no t

of a criminal nature, at all events, where a party has been GALLIHER ,
J .A .

discharged upon habeas corpus .

I think, for the reasons given by the Chief Justice, that the

order of HUNTER, C.J.B.C. should be set aside and the party

again taken into custody for deportation .

McPHILLIPS, J.A. : I am in entire agreement with the judg-

ment of my brother MARTIN. I merely wish to add that

during the argument I was in some doubt as to whether, if th e

marriage could be deemed to have been valid, the effect woul d

not be to give the wife the status of the husband, and that the

result would be that she would not be of the "labouring classes ."

However, after fuller consideration and owing to the fact that

although the wife's domicil is the domicil of the husband in

ordinary cases, in this case the statute stands in the way—

the wife has not acquired Canadian domicil . I am satisfied

that the Court has not the power of review in the present case
,cpnzLLZPa ,

in fact there is inhibition in the most positive terms upon the

	

J .A .

reading of section 23 . I dealt with this point and the subjec t

generally in a somewhat exhaustive way in Re Munshi Singh

(1914), 20 B.C. 243 at pp. 278 to 292, and would refer t o

my reasons for judgment there given, which obviates the neces-
sity of repeating them here, and those reasons are equally

applicable to the present case, i .e ., there is an absolute inhibition

upon the Court in the present case from interfering with th e

decision of the Board of Inquiry .

It follows therefore that, in my opinion, and with great

respect to the learned Chief Justice of British Columbia, ther e

was no power to grant a writ of habeas corpus discharging Wong
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Shee from custody, and she should be restored to the custod y
of the controller of immigration, the appeal to be allowed .

EBERTS, J.A. would allow the appeal .

Appeal allowed.

Solicitors for appellant : Bowser, Reid, Wallbridge, Dougla s
& Gibson.

Solicitors for respondent : Henderson & Smith .

COURT OF PREMIER LUMBER COMPANY, LIMITED v. GRAND
APPEAL

	

TRUNK PACIFIC RAILWAY COMPANY .
1922

Contract—Carriers—Delivery to wrong person—Bill of lading—Failure t o
give notice of loss—Liability of carrier .

LUMBER Co . Five cars of lumber were shipped under contract with the defendant Com -

v .

	

pany from Prince Rupert to the State of Minnesota. They wer e
GRAND

	

carried over the defendant Company's line to Winnipeg and from ther e
TRUNK

	

proceeded over another Company's line to their destination where the y
PACIFIC RAT .

	

arrived without delay but were wrongly delivered. An action by theCo.
assignee of the bills of lading for the loss sustained was dismisse d

on the ground that the plaintiff failed to give notice of loss which

by the bills of lading was made a condition of the defendant Com-

pany's liability.

Held, on appeal, affirming the decision of MACDONALD, J . (MCPIIILLIPS ,

J .A . dissenting), that the failure to give notice of loss was fatal t o
the plaintiff's claim and the appeal should be dismissed .

APPEAL by plaintiff from the decision of MA .cno .ALD, J. ,
of the 29th of November, 1921, in an action to recover th e
amount of loss sustained by the defendant' ; breach of duty in

Statement
and about the carriage and delivery of certain lumber. The
lumber was shipped from Prince Rupert in July, 1920, on th e
railway of the defendant Company the consignors being G . W .
Nickerson Company, Limited, who assigned the bills of ladin g
covering the shipments to the plaintiff Company . There were

COURT OF
APPEAL

192 2

April 11 .

IN RE
WONG SIIEE

April 12.

PREMIER
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five bills of lading, four of which were to carry the lumber to COURT O F
APPEAI.

Minnesota transfer in the State of Minnesota and the fifth to —

Minneapolis in the same State. The lumber was carried as

	

1922

far as Winnipeg on the line of the defendant Company where April 12.

it was delivered into the care of the Canadian Pacific Railway PREMIER

Company and carried to its destination where it arrived in LUMBER Co .

August . Instead of being held at the disposal of the plaintiff GRAND

Company, it was delivered over to the U .S. Lumber & Box
PACIFIC T

IFIC
RY .

Co. through the fault of the Canadian Pacific Railway . The

	

Co.

defendant claimed they were not notified of the loss of the good s

within the time specified in one of the terms of the contracts.

	

Statement

The appeal was argued at Victoria on the 12th of January ,
1922, before MARTIN, GALLIHER, MCPHILLIPS and EBERTS ,
JJ.A .

Mayers, for appellant : The lumber was sold prior to ship-
ment by the plaintiff to the United States Lumber & Box Co .
The Railway Company delivered the goods to the United States
Lumber & Box Co. without receiving the bills of lading. The
goods could only be properly given on receipt of the bills o f

lading. This is a conversion of goods : see Bullen & Leake' s

Precedents of Pleadings, 3rd Ed., p. 279, note (a) . On the
question of liability under the contract see Wilson v. Canadian

Development Co . (1903), 33 S.C.R. 432 at p . 441 ; Price &
Co. v . Union Lighterage Company (1904), 1 K.B. 412 at p . Argumen t

416 ; The Cap Palos (1921), P. 458 at p. 471 ; Mallet v .

Great Eastern Railway (1899), 1 Q.B. 309. As to want of
notice the carrier must shew the facts that bring him withi n
the protection of that clause : see Maunsell v. Campbell Security
Fireproof Storage, &c., Co. (1921), 29 B .C. 424 .

A. Alexander, for respondent : There was a wrongful

delivery, but after the goods were out of our hands, and by
persons for whom we were not responsible. Secondly, th e
notice of loss provided by contract was not given and this
relieves us from responsibility. If we are to be found liable

for the negligence of others we should receive notice of it an d

under the contract it must be given within four months : see
Knight-Watson Ranching Co. Ltd. v. C.P.R. (1921), 3 W .W.R .
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April 12 .

PREMIE R
LUMBER CO.

V .
GRAN D
TRUNK

PACIFIC RY .
CO .

MARTIN, J .A .

788 ; Martin v . Northern Pacific Express Co . (1895), 10 Man .

L.R. 595 at p . 613 ; (1896), 26 S.C.R. 135 ; Newman v . Grand

Trunk R.W. Co . (1910), 21 O.L.R. 72 at p . 73 . The notice

clause applies in case of negligence of others .

Mayers, in reply, referred to The Grand Trunk Railwa y

Company v. McMillan (1889), 16 S .C .R . 543 ; Crawford and

Law v. Align Line Steamship Co . (1911), 81 L.J ., P.C . 113

at p. 122 .

Cur. adv. vult .

12th April, 1922 .

MARTIN, J .A. : This is an action for the value of five cars

of lumber which the statement of claim, 3, alleges were lost in

transit and so never delivered under the contract for carriag e

set up .
It is admitted that the said five cars did reach their destin a

tion but upon arrival were delivered to the wrong person, an d

it is not alleged that in the course of the carriage (which wa s

found to be without delay) there was any deviation from the

route specified in the bills of lading . This constitutes mis-

delivery (Neilson v. London and North Western Ry . Co .

(1922), 1 K.B. 192, 198, 202), and whatever the wrongfu l

possessors did with the cars after such arrival, either by dis-
posing of them there or forwarding them to customers at othe r

places, is immaterial, as I view the matter. One of the con-

ditions of the bills of lading was the following :
"Notice of loss, damage, or delay must be made in writing to the carrie r

at the point of delivery, or to the carrier at the point of origin, withi n

four months after delivery of the goods, or in ease of failure to mak e

delivery, then within four months after a reasonable time for delivery

has elapsed . Unless notice is so given the carrier shall not be liable ."

No notice was given of the loss, and the action was dismissed

on that ground . It was urged before us that this condition or

exception relates only to things done under the contract in it s

due performance and not in violation thereof, and so it cannot

be invoked to assist the defendant . The question is a nice one

and it has occasioned me much consideration, but fortunately

the recent decision in .Neilson' s case, supra, has elucidated it.

That was a case of certain packages of theatrical propertie s

which were bulked in a van "through to Bolton," but had in
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the course of the journey been by mistake diverted at Man-

chester to other points and consequently were delayed for tw o

days in arriving at Bolton, thereby causing damage to th e

plaintiff. At p. 197 Bankes, L .J. says :
"The defendants contracted to convey these goods from Llandudno to

Bolton by a specified route, and they endeavoured to protect themselves i n
certain events. I think the law is quite plain that if a carrier desires to
exempt himself from his common law liability he must do so in clea r
language, and that in my opinion the defendants did not do here . And
secondly as the contract had reference to the conveyance by the prescribed
route and by that route alone, when once the goods were diverted by the
defendants from the prescribed route and taken on another journey, even
though that diversion was the result of a pure mistake on the part of thei r
inspector, they ceased to be covered by the contract and by the exception s
which it contained . "

And he goes on to say that such an act was not misdelivery ,

nor "any delivery at all . "

Scrutton, L.J . at p. 202 says :
"Misdelivery means a delivery to a wrong person, and if you keep th e

goods yourself you do not deliver them at all . "

But in the case at bar the goods did, "by the prescribe d

route," reach their destination, and there were misdelivered .

I can only regard this as something, however unfortunate, tha t

"happened in the course of carrying out the contract," as Scrut-

ton, L.J. puts it at p. 201, and as the language of the "excep-

tion" is quite clear it must be given effect to, because wha t

happened is, I think, covered by the expression, "failure t o

make delivery," i.e ., to the proper party under the contract.

I am unable to take the view that the exception is displace d

by the references to negligence in the other clauses cited : this

notice of loss clause is comprehensive and appropriate to th e

misdelivery which occurred, the failure to make a prope r

delivery causing the "loss" of the goods to the plaintiff . In

coming to this conclusion I have assumed all the other ques-

tions in favour of the plaintiff. I need only add that the case

of Wilson v. Canadian Development Co . (1903), 33 S.C.R.
432, was one where the carrier "wrongfully sold or converte d

the goods" to its own use, p. 442. It follows that the appeal

should be dismissed .

COURT OF
APPEAL

1922

April 12.

PREMIER
LUMBER Co.

V .
GRAND
TRUN K

PACIFIC RY .
Co .

MARTIN, J .A.
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GALLIJIER, J .A . : I agree with the learned trial judge, tha t
the failure to give notice within the time prescribed disentitle s
the plaintiff to recover, and would dismiss the appeal .

McPrlmLrns, J .A . : This is an action for the loss of five carsPREMIER
LUMBER Co . of lumber not forthcoming to answer to the issued bills of

lading therefor, the appellant being the indorser of the bills of
lading . The lumber, it would appear, was shipped away fro m
the point of destination by the Railway Company quit e
unauthorizedly, and it has failed to account for the lumber —
in effect, the Railway Company has been guilty of conversio n
of the lumber. The contract was one for through carriage, an d
the Railway Company was liable throughout for the due carri-

age and delivery of the lumber to the holders of the bills of
lading . Further, the shipment was under (as it was neces-
sarily required to be) the joint tariff regulation, viz . : Order
of the Board of Railway Commissioners, .No. 7562, 15th July,
1909, and no provision in the bills of lading will admit of the
Railway Company excusing itself from liability upon the ground

that the loss or damage arose from the action of any inter-
vening carrier, that is, the carrier issuing the bills of lading
is liable to the holder of the bills of lading Unquestionably,
there was a contractual obligation to carry and deliver th e
lumber to the holders of the bills of lading, but that was no t
done. In Crawford and Law v. Allan Line Steamship Co .

(1911), 81 L .J., P.C. 113 at p. 122, Lord Shaw quoted from
an opinion of Lord Salvesen, these words :

" `If there has been a bill of lading signed on behalf of the ship

	

. . .

this would have been a contractual obligation which it would lie upon

the ship to excuse itself from discharging .'

	

(1911), S .C . at p . 805 . "

And Lord Shaw then said :
"I entirely agree in that view. As, accordingly, I am, along with your

Lordships, of opinion that there was such a bill of lading on behalf o f

the ship in this case, I think the contractual obligation referred to rest s
upon the respondents . "

Here it rests upon the Railway Company (the respondent )
and the evidence is wanting in the present case to establish an y
excuse. There has been in this case a complete frustration of
the contract of carriage, and no provision excusing liability ,
such as we have in the present case, can avail or absolve th e

V .
GRAN D
TRUN K

PACIFIC RY .
Co .

MCPIIILLIPS ,
J.A.
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Railway Company from liability upon the special facts of COURT of
APPEAL

this case (Wilson v. Canadian Development Co . (1903), 33

	

—
S.C.R. 432 at pp. 441-2, Davies, J .) . The condition relied

	

1922

upon in the present case for excusing liability does not, in its April 12 .

terms nor by reasonable implication, cover the negligence of the PREMIER
carrier. The ratio of the judgment of Lord Alverstone, C .J ., LUMBER Co .

in Price & Co . v . Union Lighterage Company (1904), 1 K.B . GRAND

412 at p . 416, is applicable to the present case . He there said : , CIFI C
1 Aczrzc KR,.

	

"It is of course quite possible to construe the words, `any loss of or

	

Co .

damage to goods which can be covered by insurance' as including every -
thing, because practically everything can be so covered, and, as pointed
out by Walton, J., a great many policies of insurance would include such
a loss as that which arose in this case. The quastion, however, is not
whether these words could be made to cover such a loss, but whether i n

a contract for carriage they include, on a reasonable construction, a n
exemption from negligence on the part of the carrier . We have only to
look at the case to which I have referred, and in particular to Sutton v .
Ciceri [(1890)], 15 App. Cas . 144, to see that the words of this contract
can receive a contractual and businesslike construction and have effect
without including in the exemption the consequences of the negligence of
the carrier . That being so, the principle that to exempt the carrier fro m
liability for the consequences of his negligence there must be words that
make it clear that the parties intended that there should be such an
exemption is applicable to this case, and the learned judge was right i n
holding that the contract does not exempt the defendants from liabilit y
of their own negligence . I think, therefore, that the appeal should b e
dismissed . "

We have here the palpable case of the non-performance o f
the contract of carriage and the production of the lumber to MCPJ ALIPs'

J .A

answer to the holders of the bills of lading, and in this con-
nection what Atkin, L .J. said at pp. 470-72 in The Cap Palo s
(1921), P . 458 is much in point in the present case .

It would appear to me that the conditions for exemption
from liability amount to this : that they are of no avail save
where the carrier has proved (which he has not in the present
case) that he has not been guilty of negligence . Tow, the
carrier in the present case admits at this bar that there was
conversion of the lumber but attempts to escape liability by
saying that the conversion was not their act but the acts o f
persons for whom they are not liable, and further, the conver-

sion was after the contract was performed. Upon the facts
I cannot accede to the contention that there was performance
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COURT OF of the contract, as I have already said, it is the case of corn -
APPEAL

plete frustration of contract 	 the lumber was accepted for
1922 carriage subject to bills of lading, and the lumber has neve r

April 12 . been produced in answer to the bills of lading . Could there

PREMIER be any state of circumstances more complete to evidence non -
LUMBER Co . performance of contract? It is a clear case of failure o f

GRAND performance of carriage and negligence throughout . The onus
TRUNK in any case was on the Railway Company , an having issued th e

PACIFIC RY.

	

Y

	

Y

	

P Yi

	

b
Co . bills of lading, to excuse itself from discharging its contractua l

obligation and that was not done . The appellant was entitled ,

being the holder of the bills of lading, to have delivered to i t
the lumber covered by the bills of lading, but that contrac t
was never performed by the Railway Company. In such a
case it is idle to cite conditions of exemption . The language
of Lord Alverstone, C .J., in the Price case, supra, meets the
point :

"To exempt the carrier from liability for the consequences of his negli -

gence, there must be words that make it clear that the parties intended

that there should be such an exemption, "

and I fail to see that in the present case the conditions of

exemption at all excuse the Railway Company in its frustra-

tion of the contract of carriage and failure to produce th e

lumber . Admittedly, the present case is one of conversion an d

MCPIHLLIPS, the Railway Company has not -discharged the onus which reste d

~ A upon it ; it is futile to say that the conversion was by others ;

it is to the appellant that the respondent must account, it s

contractual obligation is not capable of being transferred t o

others. The Railway Company as a common carrier wa s

under the obligation to produce the lumber to the holders of the

bills of lading. In The Prinz Adalbert (1917), 33 T.L.R.

490, Lord Sumner, at p . 491, said :

	

"The bill of lading was the symbol of the goods	 Possession o f

the indorsed bill of lading enabled the acceptor to get possession of the

goods on the ship's arrival . "

The appellant was entitled to have the lumber delivered i n

accordance with the terms of the bills of lading held by it ,

but the Railway Company did not do this, nor has it legall y

excused itself from the contractual obligation .



XXXI.] BRITISH COLUMBIA REPORTS .

	

159

In Neilson v . London & North Western By. Co . (1922), 1 COURT O F
APPEAL

K.B. 192, Scrutton, L .J. at pp. 201-2, said :

	

—
"If a carrier wishes to protect himself from liability for the negligence

	

1922
of his servants he must do it in clear and unambiguous language ."

	

April 12 .
In so far as there is evidence in the present case, the Rail-

GRAN D

complete frustration of the contract, and it is to be noted that TRUN K
PACIFIC Mr .

the Railway Company is only able to account for one car out

	

Co .
of the five as to its final disposition, but that disposition wa s
not on the order of the appellant, and as to the other four cars ,
no account whatever .

Upon this view of the matter the language of Greer, J .

( (1921), 3 K.B . 213 at pp. 224-5), quoted by Bankes, L.J. ,
in the Neilson case, supra, at pp . 197-8, seems much in point

in the present case : that the goods arrived at their destination

but were re-routed again unauthorizedly (and before any notic e
to the holders of the bills of lading) does not seem to me t o
be at all helpful to the Railway Company. It was a negligent
act.

	

Greer, J ., said :
"`For myself, where goods have been intentionally sent upon a journe y

not covered by the contract I have a difficulty in seeing it can make an y
difference as regards the liability of the railway company whether the y
were started on a wrong journey immediately after they were delivered t o
the company or were diverted on to a wrong route after they had arrive d
at an intermediate station . It seems to me that in both cases the company MCPffiLLIPS,

have equally failed to perform the service in respect of which the limita -
tion

	

a.A.

of liability was agreed to by the consignor.' "

Bankes, L.J., at p . 198, said immediately following what
is above quoted :

"With every word of that statement, I entirely agree . "

In the Neilson case, supra, the Court of Appeal affirmed th e
Divisional Court, which held that as the defendants' servan t
intentionally sent the goods to places which were in fact no t
upon the contract route, the defendants were not relieved fro m
liability by the terms of the contract. In the present case there

must follow liability as there is no compliance with the con-

tractual obligation to merely bring the lumber to the point o f

destination, then re-route it and make deliveries to other than

the holders of the bills of lading. Such conduct amounts to

PREMIER
way Company re-routed the cars carrying the lumber and made LUMBER Co .
deliveries to other than the holders of the bills of lading, a

	

V.
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COURT OF wrongful conversion of the lumber and frustration of the con -
APPEAL

tract of carriage, and it is impossible, upon such a state of
1922 facts, to admit of exemption provisions from liability being

April 12. invoked, and it must follow that the Railway Company canno t

PREMIER be relieved from liability by the terms of the contract . I
LUMBER Co . would allow the appeal, and a new trial must be had to asses s

GRAND the damages unless the amount of damages can be agreed upon .
TRUN K

PACIFIC Rr.
EBERTS, J.A. would dismiss the appeal .

Appeal dismissed, McPhillips, J .A. dissenting .

Solicitors for appellant : Mayers, Stockton & Smith .
Solicitor for respondent : R. W. Hannington .
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M_1 CDO tiArn,
J .

192 2

May 6 .

RE X
V.

LEE Sow

REX v. LEE SOW.

Criminal law—Charge under The Opium and Narcotic Drug Act—Right o f
accused before electing to adjournment to obtain advice—Fair trial —
Criminal Code, Sec. 777—Can . Stats . 191.1, Cap. 17, Sec . 3.

On the accused being brought before the magistrate and after the informa-
tion had been read to him by an interpreter, the magistrate tol d
him he had the right to choose whether he would be tried by hi m
or in a higher Court . The interpreter then said accused wanted an
adjournment until he could obtain advice. This was refused and
he was called upon to elect at once. He decided to be tried by the
magistrate, was convicted, and sentenced to the penitentiary for
five years .

Held, on certiorari, that the refusal of an adjournment in the circum-
stances rendered the trial unfair and the conviction should be quashed .

APPEAL by way of certiorari from the conviction of Lee
Sow, on a charge of selling cocaine and morphine in contra-
vention of section 3 of The Opium and Narcotic Drug Act .

The facts are set out fully in the reasons for judgment. Heard

by ACDONALD, J. at Vancouver on the 28th of April, 1922 .

?Hellish, for appellant.
Orr, for the Crown .

6th May, 1922 .
MACDONALD, J. : On the 31st of January, 1922, Lee So w

was tried by C. J . Smith, deputy police magistrate of the

City of Vancouver, under The Opium and Narcotic Drug Act ,

Can. Stats . 1911, Cap. 17, on a charge of selling cocaine an d
morphine. By an amendment to this Act, Can. Stats. 1921 ,

Cap. 42, it was provided, that any person found guilty of suc h
offence became liable, upon indictment, to imprisonment for
any term, not exceeding seven years . The magistrate utilized
the provisions of section 777 of the Criminal Code and, wit h
the consent of the accused, held the trial, as if he had bee n

indicted. He was convicted and sentenced to the penitentiar y

for five years .
By certiorari proceedings, Lee Sow now seeks to quash the

11

Statement

Judgment



162

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

MACDONALD, conviction, and thus set aside the warrant of commitment, issue d
J .

-_-_

	

thereunder.
1922

	

Objection was taken to the jurisdiction of the magistrate .
May 6. It was contended that there was no power vested in Mr . South ,

REX

	

as deputy police magistrate of the City of Vancouver, to try

rFvsow indictable offences under said section 777 of the Code . Sub-
section 1 of this section provides that, in Ontario, any perso n
charged, before a police magistrate, or stipendiary magistrate ,
for any offence for which he might be tried "at a Court of
General Sessions of the Peace . . . . may, with his consent ,
be tried before such magistrate ." This mode of trial by sub-
section 2 of such section was declared t o
"apply also to district magistrates and judges of the sessions in th e

Province of Quebec, and to police and stipendiary magistrates of citie s

and incorporated towns, having a population of not less than 2500 . "

It was decided in Rex v. Rahanaat Ali (1910), 15 B.C. 175 ;
16 Can. Cr. Cas . 195, that section 777 applied to British
Columbia, and conferred jurisdiction upon the police magistrat e

of the City of Vancouver .

Another point raised, requiring consideration, was, that asid e
from any question of jurisdiction, the trial was so conducte d
that it could not support a valid conviction. The accused wa s
entitled, upon being brought before the magistrate for trial ,
to a full and complete defence . MARTIN, J., in Re Sing Ke e
(1901), 8 B .C. 20 referred to a defect in the procedure being

Judgment
fatal to a conviction, even though the course taken by th e
magistrate was pursued with the best of intention . Here, the
accused, after the information had been read to him by th e
interpreter, was informed by the magistrate that the charge
might be tried forthwith before him without the intervention
of a jury, or to remain in custody, or under bail, and be trie d
in the ordinary way by a Court having competent jurisdiction .
That he had the right to choose whether he would be tried i n
the police Court or in a higher Court . The interpreter the n
stated to the Court that the accused wished an adjournmen t
until he could see his cousin . This request, for an adjourn-
ment, for the purpose of obtaining counsel or advice, wa s

refused, and the accused was called upon to elect, through an

interpreter, and plead to the charge. I think that, before an
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accused person is compelled to make such an election, through MACDONALD ,

J .

192 2

an interpreter, presumably employed by the Court, he should ,
if he so desires, be entitled to an adjournment for the purpos e
of obtaining counsel or advice from any source that might be

deemed reasonable. Under the circumstances, Lee Sow wa s

required to make his "election," if it can be so termed, without
advice, and his trial proceeded in the same manner . Counsel
for the Crown could not cite any authority in support of any
proposition that this was a fair trial . It was not along the
lines intended by section 786 of the Code, which provides that :

"In every ease of summary proceedings under this Part the person

accused shall be allowed to make his full answer and defence, and to hav e

all witnesses examined and cross-examined by counsel or solicitor ."

In the King v . Lorenzo (1909), 14 O.W.R. 1038 ; 16 Can .

Cr. Cas. 19, Britton, J . was of the opinion that because the
request for the adjournment of the trial for summary convic-
tion, for selling liquor without a licence, was not granted, fo r
the purpose of obtaining witnesses, that the defendant did no t
get a fair trial, as "he was not allowed a fair and reasonabl e
opportunity to make his defence ." He considered the decision
in Rex v. Farrell (1907), 15 O.L.R. 100 ; 12 Can. Cr. Cas.
524 as binding upon him . This position, and the necessity
for a fair trial, was referred to by HUNTER, C.J.B.C . in the
case of Rex v. Chow Chin (1921), 29 B .C . 445. There wit-
nesses, who it was alleged could probably give material evi-
dence, were sought to be secured and, while there was over-
whelming evidence given to convict the Chinaman, still, the
opportunity was not afforded to the defence of obtaining th e
evidence of such absent witnesses . An accused person "must
be convicted according to law." In the Farrell case, a party ,
accused of selling liquor, was refused an adjournment by th e
magistrate on account of the absence of his solicitor. The
facts there outlined are quite similar to those here present,
and Mr. Justice Anglin, after reciting them, and referring t o
the fact that the accused person was not even granted a n
adjournment of a few hours, and was compelled to procee d
with his trial without witnesses, adds (p . 107) :

"The defendant was, in the circumstances of this case, entitled to a
reasonable adjournment, not as of grace, but as of right—not upon terms,
but unconditionally ."

May 6 .

REX
V .

LEE SOW

Judgment
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Of course, these remarks would not always be entitled t o
weight, but I think, in my opinion, are applicable to the presen t
application.

I draw a distinction between the right of a person to have
an adjournment, for consultation at least, before giving hi s
consent to a certain Court exercising criminal jurisdiction ,
and where such Court has an absolute right to try an offence
summarily and refuses a request for adjournment, to enabl e
an accused person to secure counsel, it might generall y
speaking, appear unfair and unreasonable not to grant a n
adjournment for such a purpose, but there might be occasion s
in which a magistrate, having this ample power, would feel
justified in exercising his discretion and refusing such a n
adjournment and the consequent delay . There is authority ,
deciding that a magistrate has such right : see Rex v. Irwing

(1908), 14 Can . Cr . Cas . 489 ; Reg. v. Thomas Biggins (1862) ,
5 L.T. 605 ; Reg. v. Thomas Griffiths and Thomas Williams

(1886), 54 L .T. 280.
I fully appreciate the difficulties that the authoritie s

encounter, in dealing with the drug traffic and in endeavour-
ing to destroy its pernicious effect in the community. At the
same time, it is most necessary that every person charged wit h
an offence should receive a fair trial. There has been a depar-
ture from this fundamental principle. It follows that th e
jurisdiction of the magistrate was affected and the conviction
should be quashed. There will be protection to the magistrat e
and no costs.

Conviction quashed.
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WOOD GUNDV & COMPANY INC. v. CITY OF
VANCOUVER .

MACDONALD ,
J.

1922
Debtor and creditor—Guarantor of debentures—Payable at certain branche s

of Bank of Montreal including New York—Right of payment in
May 12 .

American funds—Intention of parties.

	

WOO D
GuND Y

The Vancouver General Hospital issued debentures that became due and

	

Co.
payable June 1st, 1921, and they were guaranteed by the City of

	

v .
Vancouver . Each debenture stipulated that "the principal moneys CITY OF

VANCOUVER
and interest secured by this debenture shall be payable at the Ban k
of Montreal" and that the debtor would pay interest to the beare r
of every interest coupon "upon the same being presented at the Ban k
of Montreal, Vancouver, or any branch of the Bank of Montreal i n
Toronto, Montreal, New York, or London, England ." At maturity
the plaintiff presented 37 $1,000 debentures for payment at the branc h
of the Bank of Montreal in New York, and sought payment i n
American funds . He was paid in Canadian funds and he then brought
action for the difference in exchange .

Held, that it was the evident intention of the parties that the principa l
should be payable at Vancouver in Canadian currency and that upon
default of the principal debtor, the defendant would, on proper demand ,
make payment at the same place, that the principle that the debto r
seeks the creditor was inapplicable in the circumstances and a s
against the defendant under the terms of its guarantee .

A CTION by debenture holders against a guarantor to recove r
the balance alleged to be due after payment of the amount o f

the debentures in Canadian currency. The facts appear in Statemen t

the head-note and judgment. Tried by MACDONALD, J ., a t
Vancouver on the 14th of March, 1922 .

Housser, for plaintiff.

McCrossan, for defendant.

12th May, 1922 .
MACDONALD, J. : Plaintiff seeks to recover $4,400, allegin g

that this amount is still due by the defendant under it s
guarantee, given with respect to 37 debentures of the Van Judgment
couver General Hospital, amounting to $37,000. It appears
that the Vancouver General Hospital, in 1906, issued 6 0
debentures of $1,000 each, bearing interest at 4½ per cent.
per annum, and repayable, as to principal, on the 1st of June,
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1921. The power to borrow was only exercisable by the
Hospital, upon an issue of debentures being guaranteed by th e
City of Vancouver, under the provisions of the Vancouve r
Incorporation Act and amending Act . The defendant Cor-
poration, by by-law, sanctioned such issue and became surety
for the due payment of the debentures and interest to th e
holders thereof. The Hospital covenanted, in each debenture ,
to pay the principal at maturity and, in the meantime, to pa y
interest, on the principal sum, to the bearer of every coupon fo r
interest "upon the same being `presented ' at the Bank of Mon-
treal, Vancouver, or any branch of the Bank of Montreal i n
Toronto, Montreal, New York, or London, England ." The
obligation, created by the debentures, was stated to be subjec t
to conditions endorsed thereon. Conditions were not so
endorsed but appeared above the execution of each debentur e
by the Hospital and included an averment that "the principa l
moneys and interest secured by this debenture shall be payabl e
at the Bank of Montreal ." The interest was duly paid from
time to time, and when the debentures matured, on the 1st o f
June, 1921, the plaintiff presented the 37 debentures, of whic h

it was the holder, for payment, at the branch, or agency, of th e
Bank of Montreal in the City of New York . It sought pay-
ment of the principal of such debentures in American funds,
which was refused . Then plaintiff requested payment fro m
the defendant, as guarantor, of the debentures, with a lik e
result . It was then arranged that, except as to the differenc e
of exchange between Canadian and American funds, th e
plaintiff should accept payment in Canadian currency of th e
amount of such debentures . It now claims to be entitled t o
such difference amounting, on the 1st of June, 1921, to $4,400 .
This involves consideration and construction of the document
by which the defendant guaranteed the debentures . The terms
of the document should not only be considered from the stand -
point of a surety, but be governed by the intention of the
parties, at the time when the debentures were issued and guar-
anteed . It is clearly apparent that either for convenience ,
or, perchance, to assist in their negotiation, the annual interes t
should be payable, not only in Canada, but also in England an d
in the United States .
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A similar provision was not inserted, as to payment of th e

principal, but it is contended that the plaintiff, and presumably

all persons holding these debentures, had a right of election and

could demand payment at the branch, or agency, of the Ban k

of Montreal in New York. In other words, the Vancouve r

General Hospital, or the defendant, as its guarantor, would b e

expected to have funds available for payment at that place, no t

in the currency of the country, where the debentures wer e

issued, but in American currency .

If the debenture distinctly stated, that the payment of

principal was to be made in New York, then it might b e

successfully contended that such payment should be in money

amounting to the requisite sum in the legal tender of the Unite d

States.

I might discuss, at length, the position taken by the plaintiff

and the able arguments submitted by counsel, but I do not

deem it necessary. I do not think the contention of plaintiff

is tenable, that liability exists against the defendant as to the

$4,400, either in the terms of the guarantee or based on th e

intention of the parties . If it had been in the contemplation

of those interested in the issuance and sale of such debentures

that, not only the interest, but the principal should be payabl e

in New York, and in gold or American currency as distinct from

Canadian currency, then the instrument, intended to create th e

liability, should have so stated .

While there is a principle that the debtor seeks the creditor ,

still this would be inapplicable under the circumstances an d

as against the defendant under its guarantee. It provided

for payment only in the event of default by the Vancouve r

General Hospital for 40 days, and it was only on demand bein g

made in writing for payment within 30 days after such default ,

that the defendant became liable under its obligation .

It is unreasonable to contend that the undertaking of th e

defendant, as surety, amounted to an agreement on its part ,

that the Hospital would make banking arrangements, by which

the principal of the debentures would, at maturity, be redeeme d

at the different named branches of the Bank of Montreal . As

the document, as to principal, provides for payment at the
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Bank of Montreal," it might just as reasonably be contende d
that funds should be available at all its numerous branches fo r
such redemption .

Aside from any contention, that the defendant is a favoure d
debtor, I think it was the evident intention of the parties tha t
the principal of the debentures should be payable at the Ban k
of Montreal at Vancouver and that, upon default, on the par t
of the principal debtor, the defendant should, upon prope r

demand, make payment at the same place .
The action is dismissed with costs .

Action dismissed .

MACDON .ALD, SMITII ET AL . v. THE CORPORATION OF THE DIS -
J .

	

TRICT OF SOUTII VANCOUVER AND THE,
1922

	

CORPOR_1TION OF THE TOW SFII P
May 13 .

	

OF RICHMOND .

SMITH

	

Municipal lair—Action for --negli.geee—Families Compensation Act—Limit -
ation—Action by widow—Benefit of children—R .S.B .C . 1911, Cap 82,

SOUTH
VANCOUN ER

	

Sec. 5—B .C. Stats . 1914, Cap . 52, Secs . 48-11, 485 .
AND

CORPol2ATION A widow brought action eleven months after her husband's death for eom -
oF

	

pensation therefor owing to the negligence of the defendant Munici-
nlciIMOND

palities in failing to properly safeguard the open span of a bridge .

The jury found that there was negligence but the defendants contended

that section 484 of the Municipal Act limiting the time within which

actions could be brought against a municipality to six months, applied .

Held, that the section did not apply to an action of this nature but per-

tains to the unlawful performance by a municipality of anythin g

purporting to have been done under authority conferred by legislation .

Claims for compensation under the Families Compensation Act may

be properly instituted if commenced within twelve months from the

death of the husband .

The action was commenced in the name of the widow without any refer-

ence to the children . More than a year after the death of the father ,

but prior to the delivery of a statement of claim, the children wer e

added as parties (there being no executor or administrator) .

Held, that the action enured to the benefit of the children as well as th e

widow .

MACDONALD,
J .

1922

May 12 .

WOO D
GuNOY &

Co .
V .

CITY O F
VAN COUV El
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if the boundaries of South Vancouver were legally extended that the

	

192 2

span in question was within them and the bridge formed a portion May 13 .

of the highway connecting the two Municipalities .

Held, that both Municipalities were jointly liable.

	

SMITH
v .

SOUTH

A CTION by the widow and children of a deceased person for VA :ccOivER
A\ D

compensation for the death of the husband and father owing CORPORATIO N

to the negligence of the servants of the defendant Corporations . P,zcHMON D

On the finding of the jury the defendants were held liable o n
the ground of negligence, but two questions were reserved fo r
further consideration ; first, that as the accident took place on
the 11th of November, 1916, and the widow commenced her

action on the 5th of October, 1917, it was contended by the Statemen t

defendants that the action was barred by section 484 of th e
Municipal Act ; and secondly, it was contended by South Van-
couver that although it contributed to the maintenance and
repair of the bridge the Municipality of Richmond appointe d
the officers and had immediate control of the bridge and tha t
this relieved South Vancouver from liability . Tried by AIxc -
DO LLD, J., with a jury, at Vancouver on the 20th of March ,
1922 .

A. D. Taylor, I .C ., and F. A . Jackson, for plaintiff .
Cowan, K .C., for defendant Municipality of Richmond .
D . Donaghy . and IVisiner, for defendant Municipality of

South Vancouver .

13th May, 1922 .

MACDONALD, J. : Upon the motion for judgment herein ,

after I had, upon the findings of the jury, decided generally i n

favour of the plaintiffs and held the defendants liable on th e
ground of negligence, there were still two que;ti,IN served for 11udgm e

further consideration .

In the first place, it was contended that, as the accident an d
death of George C . Smith occurred on the 11th of November .
1916, and the action was not commenced by Charlotte E . Smith ,

his widow, until the 15th of October, 1917, that such action ,

against the defendant Municipalities, was barred by section

Both Municipalities contributed to the maintenance of the bridge but by MACDONALD,

agreement between them the Municipality of Richmond appointed

	

J .

and controlled the bridge tender . It appeared by the evidence that
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MACDONALD, 484 of the Municipal Act (B.C. Stats . 1914, Cap. 52) . I doJ .
not think this section applies to an action of this nature .

1922 Speaking generally, the limitation of action to six months, i n
May 13 . my opinion, pertains to the unlawful performance by a munici -

SMITH pality of anything purporting to have been done under authorit y
v .

	

conferred by legislation . It might be contended that it would
SOUT H

VANCOUVER not govern an action for misfeasance, where the municipalit y

CORPORATION did not "purport" to act under any Act, but was simply guilt y
OF

	

of neglect or default rendering it liable . Further, aside from
RiCITMOND

the question, as to whether section 484 is applicable to suc h
an action of misfeasance for personal injuries, through mis-
feasance on the part of a municipality, it would appear tha t
claims for compensation under the Families Compensation Act ,
may be properly instituted if commenced within the limit o f
twelve months therein stipulated : see British Columbia Electri c

Railway v. Gentile (1914), 83 L.J ., P.C. 353 and cases ther e
cited, particularly Seward v . "Vera Cruz" (1884), 10 App .
Cas . 59, where Lord Selborne at pp . 67 and 70 refers to the
Act, giving a new cause of action to the widow and children
of a deceased person, who might, if he had ;lived, main-
tained an action . Lord Blackburn, to the same effect, says
that a totally new action is given against the person, who woul d
have been responsible to the deceased, if he had lived, and adds :

"An action which, as pointed out in Pyrn v. Great Northern Railwa y

[(1863)], 4 B. & S. 396 [at p . 4061, is new in its species, new in it s
Judgment quality, new in its principle, in every way new."

It was then submitted that, in any event, as far as th e
children of the deceased were concerned, their right of actio n
was barred by section 485 of the Municipal Act, as well a s
by the provisions of the Families Compensation Act, I1 .S.B.(` .
1911, Cap. 82.

It was argued that, as the action was commenced in th e
name of Charlotte Smith, as widow, without any reference t o
the children, they thus lost the benefit of the Families Com-
pensation Act, as they were only added as parties in October ,
1921 .. The ground seems tenable, that, if the action, brough t
by the widow, did not enure to the benefit of the children., and
really amounted to an action brought on their behalf, then the y
cannot recover . ,No authority was cited directly on. the point .
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but it was contended that the wording of subsection (2) of MACDONALD ,
J .

section 4 of the Families Compensation Act sufficed, to support —

the claim of the children. It provides that, where there has 192 2

been no executor or administrator of the person deceased, who May 13 .

would have a right of action, if death had not ensued, then,
SMITH

the right of action conferred by the Act,

	

v
"may be brought by and in the name or names of all or any of the persons

SOUTH
VANCOUVER

(if more than one) for whose benefit such action would have been if it

	

AN D
had been brought by and in the name of such executor or administrator ; CORPORATION

and every action so to be brought shall be for the benefit of the same person

	

Of

or persons as if it were brought in the name of such executor or adminis-

trator. "

Subsection (3) of said section 4 provides for payment into
Court by the defendant, and if the amount paid in be no t

accepted, for an issue as to its sufficiency. The defendant, so

paying in, does not need to specify how the amount is to b e
divided amongst the parties entitled under the Act. It may
be inferred from section 6 of the Act that the names of the
parties, for which benefit the action is brought, need not b e
stated in the writ of summons, as the "plaintiff on the record "

is required in the statement of claim, to furnish the names o f

such persons, together with their addresses and occupations .
This stipulation and procedure, under the Act, was observed ,
as the children were added as parties before the statement o f
claim was delivered, and when delivered, it complied with

said section 6 . The Families Compensation Act was remedial
Judgment

in its nature and intended to benefit the class of person s

referred to in such enactment . I think it is a fair constructio n

to place upon the Act, that the action so brought by the widow,

was for her benefit, as well as her children . The tendency of

the Courts, to afford compensation, under this Act, is indicated
by authority, particularly in the case of Sanderson v . Sanderson

(1877), 36 L .T. 847, where the defendant had paid into Court

a sum of money, which was accepted by the widow in satisfac-
tion, but as there was no provision in the section, under which

such payment was made, for ascertaining the shares to whic h
the parties were entitled, it necessitated a special case bein g

presented to the Court . Malins, Ar.C., in default of such pro -

vision, decided that the best he could do, would be to treat the

money as the personal estate of the deceased, and divided it
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VANCOUVER to assert a claim under the Act on its behalf . There will be

	

CORPORATIO
NAHD

	

judgment accordingl y„ udgment accordingly for the plaintiffs, for the respectiv e

	

or

	

amounts allowed by the jury .
RICHMOND

It was then contended, on behalf of the Municipality of
South Vancouver, that the liability, if any, only existed a s
against the Municipality of Richmond . It appears that the
bridge in question was constructed by the Provincial Govern-
ment in 1909 and both Municipalities contributed towards th e
cost of construction. By an agreement between them, which
was not proved and made evidence in the previous trial o f
Evans v . South Vancouver and Township of Richmond (1918) ,

26 B.C. 60, both Municipalities contributed towards the main -
tenance and repair of the bridge . While the Municipality of

Richmond appointed and had immediate control of the bridg e
tender, the Municipality of South Vancouver contribute d
towards his wages. Then it was submitted that, even with
these facts proven, they would not create a liability agains t
South Vancouver, because the span of the bridge, where th e

Judgment accident occurred, was not within the Municipality of South
Vancouver and did not form a portion of its highway . The
question is, whether the boundaries of South Vancouver a s
originally defined, were properly extended by order in council
pursuant to section 4 of B .C. Stats . 1910, Cap. 78. If this
section is not properly applicable, then the only other power ,
permitting for such extension of boundaries of a Municipality ,

is contained in section 13, R.S.B.C. 1911, Cap . 172, but thi s

section can only be operative upon the consent of the rate-

payers and so has no application in this instance . It was

proved, that the $7,000, required to be paid by South Van -

couver to Richmond, pursuant to said section 4 of Cap . 78,

was not paid within the stipulated period . It was submitted ,
that this provision was a condition precedent, and that suc h

MACDONArD . according to the Statute of Distributions, giving one-third t oJ .
the widow and the remainder to the children. Then the fact

1922

	

that the children need not necessarily be named at the trial ,
May 13 . in order to obtain the benefit of the Act, is emphasized by the
SMITH case of The George and Richard (1871), L.R. 3 A. & E .

V .

	

466, where the proctor for an unborn child was held entitledSOUTH
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failure, having occurred, the power of the Lieutenant-Governor MAODONALD,
J .

in Council under the section absolutely ceased . I think tha t
the payment of this amount was a matter of adjustment between

	

1922
the Municipalities and was not a controlling factor, as far as May 13 .

the Executive of the Province was concerned. It might, and SMITH
probably would, decline to act until the payment was made,

	

v .
SOUTH

and the proviso in that respect was simply inserted to effect VANwuvER

such result . I think the power to act still remained and was

	

AND
CORPORATION

properly exercised by an order in council to that effect, which

	

OF

was produced at the trial . Assuming then, that the extension RICHMOND

was legally consummated, I find that the span of the bridge was ,

according to the evidence of Col . Tracey, C.E., physicall y
within the boundaries of South Vancouver so extended, and
that the bridge formed a portion of the highway connecting Judgment

both Municipalities . The Municipality of South Vancouver
was aware of the nature and extent of the safeguards or warn-

ings, in use for some time, upon this intermunicipal bridge ,
when the span was open . The jury has found that they wer e
such as to constitute negligence . Accepting such finding, I
think that both Municipalities are jointly liable, and ther e
should be judgment accordingly .

Judgment for plaintiffs .
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V .

CANADA
TIMBER &

LANDS LTD .

Statement

CLAUSE\ ET AL . v. CANADA TIMBER & LAND S
LIMITED AND NORTON .

Contract—Sale of timber—Condition prohibiting sale without consent —
Purchasers' interest vested in receiver—Volice of intention to cance l
by sellers—Right of cancellation.

A contract for the sale of timber included a clause prohibiting the pur-
chasers from assigning their interest without the consent of th e
vendor and providing for cancellation by the vendor in case of a
sale. After logging for a season the partnership of the purchaser s

was dissolved and a receiver was appointed to take over the assets .
The vendors then gave notice of intention to cancel at the expiration

of 20 days from the date of notice by reason of default consisting of

dissolution of the partnership and transfer to a receiver of the pur-
chasers' interest under the contract . The purchasers denied a partner-

ship in the purchase of the timber and taking the notice as repudiation
of the contract brought action for damages for breach. The defendants
counterclaimed for a declaration that they were not a,t the time o f

giving notice bound by the contract .

Held, that the defendants' notice was unauthorized and amounted to a

wrongful repudiation of the contract . The plaintiffs were therefore

entitled to the damages that follow.

ACTION for damages for breach of contract for the purchas e
of timber, tried by Mt-arnY, J . at Vancouver on the 22nd of

May, 1922. On the 15th of June, 192 1, the plaintiffs and
one Norton entered into a contract in writing with the Canad a
Timber & Lands Limited to purchase all the timber and logs
on the Company's leases and logging plant and equipment
situate at Toba River, B .C., and on the same day they entered

into a further contract for the purchase of the water rights ,
road rights, and booming rights of said Company at Toba
River . The purchasers went into possession and. carried on
logging operations until December, 192 1, when work ceased ,
disputes having arisen between the co-purchasers, and in
January, 1922, the plaintiffs brought action for a dissolutio n
of partnership and appointment of a receiver. On the 13th
of March, 1922, the defendants ' solicitor gave written notice t o
the plaintiffs that as the agreement. had. been' assigned without
the consent of the defendants that the defendants intended to
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Judgment

cancel the agreement at the expiration of 20 days from the dat e

of notice. On the 18th of March, the plaintiffs, in writing ,

accepted the notice as a repudiation of the contract and brough t

this action.

Mayers (Cosgrove, with him), for plaintiff.
Hutcheson, for defendant Company .
W . S . Deacon, for defendant Norton .

29th May, 1922 .

t-ncirv, J. : In my opinion, the contracts in question ar e

not contracts with a partnership whereof plaintiffs and defend -

ant Norton were members, but are contracts with these parties

as co-adventurers. I do not think evidence can be admitted

to controvert this view, but, even if it can be, I hold, on th e

record, that there is no evidence proving that the contract s

were in fact made with a partnership. Nor do the contracts

involve any element of personal service . So long as plaintiffs
and Norton or any of them fulfilled the terms binding on them ,

it was no concern of the defendant Company by what arrange-

ment inter se plaintiffs and Norton complied with these obliga-

tions unless such arrangement constituted a breach of some

specific term of the contracts . The dissolution of their part-

nership and the appointment of a receiver of the assets thereo f

would not, if my view of the nature of the contracts is correct ,
be such a breach . Xon constat but what they might all or
some or one of them proceed to carry out the contracts withou t

utilizing any partnership assets held by the receiver, for i t
must be remembered each of them is personally bound to see

the whole contracts carried out . In my view, therefore, th e

notice, Exhibit 4, was unauthorized by the terms of the con -

tracts and amounts to a wrongful repudiation of them by th e
defendant Company. It is strongly urged that as the contract ,
Exhibit 2, provides that the default specified in a notice as a
ground for cancellation must continue for 20 days after the
giving of such notice in order to effect cancellation, and tha t

as the writ herein was issued within the 20-day period, thi s
action is premature . This would be a weighty objection, i f
the ground specified were one covered by the contracts, but, a s
stated, I hold it is not. If this view is correct, plaintiffs were
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entitled to regard the notice as a repudiation, as they did .
There being no default, there was nothing on which the 20-day
clause, as to continuance, could operate.

It is also argued that plaintiffs abandoned the contracts
because they incorporated a company and opened negotiation s

with defendant Company to obtain new contracts for the com-
pany so incorporated, covering the same subject-matter as d o
Exhibits 2 and 3. But Exhibit 13, which makes the offer, on
behalf of plaintiffs, clearly recognizes the contracts as in exist-
ence, since if speaks of purchasing from the receiver, inter aria ,

"whatever rights the partnership may have under the ol d

contract."
It follows, I think, that plaintiffs are entitled to succeed

against the defendant Company .
As to damages, it is urged that these should be mitigated

because the notice was disclaimed in the statement of defence .
But there was no offer to reinstate plaintiffs . On the contrary .
the action was fought out by the defendant Company on th e
basis that plaintiffs had lost their rights under the contracts .

There will be a reference to the registrar to assess th e

damages .
As to defendant Norton, I find the charge, that he colluded

with defendant Company to deprive plaintiffs of their right s

under the contract, not proven. In view of this finding, I

desire to hear counsel further, as to what judgment should b e

given affecting him, as the matter was not discussed on th e
argument .

Plaintiffs are entitled to costs against defendant Company .

Judgment for plaintiffs .
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REX EX REL. MILLER v . GOLD SEAL LIMITED .

Constitutional law—Intoxicating liquors -1nter-pr ovincial trade — "Sale
within the Province"—Delivery—B.C. Stats. 1921, Cap. 30, Sec. 26 .

HUNTER,
O .J.B .C .

192 2

Jan . 17 .

The Gold Seal Limited carrying on business as exporter and importer o f

gary, Alberta . A warehouse company had offices in the same premises
APPEAL

in Vancouver and the Gold Seal Limited stored its liquor there. G. June 6 .
entered the premises in Vancouver and signed an order addressed to 	

the defendant in Calgary for a case of rye and a case of Scotch

	

RE x
whisky and paid the cash therefor . An employee of the warehouse

	

v .

company then sent the order and money to the Gold Seal office at GoLO SEAL

Calgary, which office then instructed the warehouse company at Van-
LIMITED

couver to deliver the two cases to the purchaser out of its stock i n

the warehouse at Vancouver, and the instructions were carried out .

On a charge of selling liquor in contravention of section 26 of th e

Government Liquor Act the Gold Seal Limited was convicted an d

on a case stated by the magistrate the conviction was quashed .

Held, on appeal, reversing the decision of HUNTER, C.J .B .C ., that the

defendant was guilty of unlawfully selling liquor within the Province

of British Columbia within the meaning of section 26 of the Govern-

ment Liquor Act.

APPEAL by the Crown from the decision of HUNTER,

C.J.B.C., on an appeal heard by him at Vancouver on the

4th of January, 1922, by way of case stated by the polic e
magistrate for Vancouver after conviction of the Gold Sea l

Limited for unlawfully selling liquor in contravention o f

section 26 of the Government Liquor Act (B .C. Stats .

1921, Cap. 30) . The magistrate found on the evidenc e
that the Gold Seal Limited was incorporated under th e

Great Seal of the Dominion of Canada with head office a t
Vancouver and branch office at Calgary, Alberta, and carries Statement

on the business of importers and exporters of liquor . The
Western Canada Liquor Company Limited was incorporate d

in British Columbia with head office at Vancouver in the sam e
premises as that of the Gold Seal Limited . It is licensed t o
maintain a liquor warehouse and is engaged in the business of
warehousing and forwarding. One James Gillies, a special
constable acting under instructions of the Liquor Contro l
Board, entered said offices in Vancouver on the 4th of July ,
1921, and gave an order for a case of Walker's Imperial Ry e

1 2

liquors had its head office at Vancouver with a branch office at Cal-
COURT of
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whisky and one case of Henderson's House of Lords Scotch
whisky . He then signed an order and receipt form, which
with $74.60 (cost of liquor) he handed an employee of the
Western Canada Liquor Company. The order and receipt
form set out that the purchaser was from Britannia Beach ,
and contained a memo that :

"This order with funds to be forwarded by Western Canada Liquo r

Company Ltd. in accordance with provisions of B .C . Government Liquor

Act to Gold Seal Limited, Calgary, Alberta, with no responsibility what -

ever to the said forwarders except as to transmission of funds . This

transaction is not to be completed until accepted by the Gold Seal. Limited ,

in Calgary, Alberta ."

The order and receipt form with the money were sent by th e
Western Canada Liquor Company Limited to the Gold Sea l
Limited, at Calgary. On receipt of the order and money i n
Calgary the Gold Seal Limited telegraphed the Western Canad a
Liquor Company at Vancouver acknowledging receipt of orde r
and money and accepting same, which was followed by a letter
acknowledging receipt of the order and directing that "out o f
our stock of merchandise in warehouse, ship to the consignee

named below, the goods herein described." On receipt of the
telegram the Western Canada Liquor Company selected on e
case of Walker's Imperial Rye whisky and one case of Hender-
son's House of Lords Scotch whisky from a stock belonging t o
the Gold Seal Limited, and warehoused for the said Gold Sea l
Limited by the Western Canada Liquor Company at its ware -
house in Vancouver, and shipped the said two cases of whisky
via the Union Steamship Company addressed to the said Jame s
Gillies at Britannia Beach, by whom it was received . The

questions submitted to the Court were :
"1. Whether upon the facts set out the said Gold Seal Limited di d

unlawfully sell liquor within the Province of British Columbia within th e

meaning of section 26 of the Government Liquor Act, being chapter 3 0

of the Statutes of British Columbia, 1921 ?

"2. Is the said Government Liquor Act mantra wires of the Legislatur e

of the Province of British Columbia?"

Davis, I .C ., for accused .

Tobin, for the Crown .

17th January, 1922 .

C.J.B.C . : In view of an intended appeal, Mr .

HUNTER,
C .J .B .C .

192 2

Jan . 17 .

COURT OF
APPEAL

June 6 .

RE X
V .

GOLD SEAL

LIMITE D

Staten en t

HUNTER,
C .J .B.C .
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Tobin has asked me for my reasons in writing, there being n o

stenographer present .

In this case the purchaser applied at the office of the Western 192 2

Canada Liquor Company, which had in its warehouse at Van- Jan . 17 .

couver liquor belonging to the defendant Company, for an COURT OF

order on the defendant Company at Calgary, Alberta, for cer- APPEAL

tain liquor, which order, together with the amount of the price June 6 .

named, was forwarded to the defendant Company at Calgary .

The order was accepted by the Company at Calgary and a

telegram, subsequently confirmed by letter, was sent to th e

Western Canada Liquor Company at Vancouver to forward th e

liquor to Britannia Beach, British Columbia, the place named

by the consignee .
The contract for sale was thus entered into without the

jurisdiction, and if the liquor had been sent to the consigne e
direct from Calgary, I do not see how there could be any doubt
that the transaction did not constitute a sale in British Col-

umbia . Nor am I able to see any difference in principle,

because the liquor was directed by the Company without th e

jurisdiction to be supplied out of liquor already in storage in HUNTER ,

British Columbia. It was argued that this was an evasion °' j'R 'O '

of the Act, but the Privy Council has more than once pointe d

out that Acts may be successfully evaded. Where, as here, the

essential acts necessary to set up a contract for sale take plac e

without the jurisdiction, it is impossible to say that delivery

per se within the jurisdiction constitutes a sale . If a man in
Vancouver gives an order for grain which is accepted in Cal-
gary, the grain to be delivered in Liverpool, one would say that

the sale was in Calgary even if the grain was in storage in

Winnipeg at the time of acceptance . Had the statute pro-
hibited delivery in pursuance of a contract entered into withou t
the jurisdiction, the question as to its being ultra vires might
have arisen, with which I am not now concerned, nor am I
called on to deal with the wide question raised in the cas e
stated as to whether the whole Act is ultra vires, as it was
not argued.

From this decision the Crown appealed . The appeal was
argued at Vancouver on the 29th of March, 1922, befor e
MARTIN, GALLIHER, MCPHILLIPS and EBERTS, M.A.

REX
V.

GOLD SEAL
LIMITED
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Tobin, for appellant : . This was a charge under section 26
of the Government Liquor Act . The Calgary office directe d

the Gold Seal Limited at Vancouver to deliver the order fro m
the stock in Vancouver . Labels were put on boxes whe n
expressed . This was an attempt to mislead : see Rex v . West -

ern Canada Liquor Co. (1921), 29 B.C. 499. We say the
sale took place here : see Rex v. Bigelow (1904), 9 Can . Cr.
Cas. 322 ; Bigelow v. Craigellachie-Glenlivet Distillery Co .

(1905), 37 S.C.R. 55 ; Rex v. Shaw (1920), 3 W.W.R. 61 1
at p. 614. The liquor stock in the Province must be held fo r
export purposes only .

Davis, K.C., for respondent : The agreement for sale was
made in Calgary. Where there was an agreement for sale
made in one Province and a completion of delivery in anothe r
it cannot be said the sale was made where the delivery wa s

completed. The word "sell" in section 26 should be construe d

in its popular meaning, and if so construed it was a sale i n

Calgary and not here . There is no sale in the Province i n

which the agreement was not made. It is not necessary t o
notify the purchaser if he waives notification : see Carlin v .

Carbolic Smoke Ball Company (1892), 62 L .J., Q.B. 257 at p .
263 . He may dispense with notice : see Byrne v. Van Tien -

. hoven (1880), 49 L .J., C.P. 316 at p . 319 ; Henthorn v. Fraser

(1892), 61 L .J., Ch . 373 at p . 375 ; Hagann v. Auger (1901) ,
31 S .C.R. 186 . As to what is a "sale" see Benjamin on Sale,

6th Ed., 1 ; Chalmers's Bills of Exchange, 7th Ed ., 9. In Rev,

v . Bigelow (1904), 9 Can . Cr. Cas. 322 it was held the whole

sale was bogus and. it does not apply here. The word "sale ' '
should be construed in the popular way : see Lambert v. Royce

(1914), 1 K.B. 38 ; Stretch v. While (1861), 25 J.P . 485 ;
Grainger d Son: v . Gough (1896), A .C. 325 ; Gracey v . Ban-

bridge G .D.C . (1905), 2 I .R. 209 ; Stephenson v . It . .1. Rogers

(Limited) (1899), 15 T.L.R. 1.48 .
Tobin, in reply .

Cur . adv . r'nil .

6th June . 1922 .

_MARTIN, J.A. [after stating the nature of the appeal] : The
MARTIN, J .A .

facts are set out in the case stated by the magistrate, and briefly,
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it appears that the Company has its head office at Vancouver in HUNTER,

C .J .B.C .

this Province and a branch at Calgary in Alberta, and carries —

on business as an importer and exporter of liquor ; that it has 1922

liquor stored with a licensed warehouse company (the Western Jan. 17 .

Canada Liquor Company) in Vancouver, which has its head COURT O F

office and warehouse in the same premises (137 Water Street) APPEA L

as the respondent Company has ; that one Gillies went to the June s .
said joint offices of the two companies and gave a written order
(set out in the case) accompanied by the cash, for two cases

	

B
v.

of liquor, which order and cash were taken by an employee of GOLD SEAL

the warehouse company, and sent to the respondent 's head LIMITED

office in Calgary, which office, upon receipt thereof, telegraphe d

to the warehouse company to deliver the liquor to the purchase r

out of the respondent's stock in its warehouse, and the delivery

was so made. The question reserved by the magistrate is :

"Whether upon the facts set out the said Gold Seal Limited did unlaw -
fully sell liquor within the Province of British Columbia within the
meaning of section 26 .

	

? "

In my opinion the question should be answered in the affirma-

tive : it was quite open to the magistrate to draw the inferenc e

from such a state of facts that what was being done was a sha m

proceeding, and though it might, upon the writings, assum e

more or less the aspects of an extra-provincial sale, yet, i n

substance, which is what the Court will look at, it was obviousl y

a mere circumlocutory, and therefore ineffectual, attempt to
MARTIN, J .A .

evade the statute by selling its own liquor then within th e

Province and under the control of its head office there .

The market tolls cases cited by the respondent's counsel i n

support of his submission that "sale" should be construed in a

popular sense, do not even then go so far as this case, becaus e

in all of them the goods were at the time of sale without th e

limits of the local authority in question. Here, the respondent

Company had the liquor as its own property all the time under

its control in Vancouver, and the fact that it had warehouse d

it (subject to its order) with an entirely independent and bona

fide warehousing company (assuming that to be the case) doe s

not inwardly change the principle though it may outwardl y

complicate the transaction .
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HUNTER,

C .J .B .C .

192 2

Jan . 17 .

COURT OF
APPEAL

June 6 .

REX

V .
GOLD SEAL

LIMITE D

CALLIHER .

J.A .

The appeal, therefore, should be allowed and the conviction
restored.

GALLZIER, J .A . : I would allow the appeal. The goods in
question here, two cases of liquor, were the property of th e
Gold Seal Limited and were stored in the premises of th e
Western Canada Liquor Company in the City of Vancouver ,
British Columbia. The head office of the Gold Seal Limite d
was in Vancouver, and they also had a branch office in Calgary ,
Alberta. It appears that the Gold Seal Limited and the West -
ern Canada Liquor Company occupied premises jointly in Van-
couver, the Gold Seal Limited as importers and exporters, an d
the Western Canada Liquor Company as warehousemen and
forwarders . On July 4th, 1921, one, James Gillies, of Van-
couver, entered the offices of the Western Canada Liquor Com-
pany and ordered two cases of whisky, paying therefor the su m
of $74.60 . This order, together with the money, was forwarde d
to the office of the Gold Seal Limited at Calgary, and is in th e
following words and figures : [after setting out the order th e
learned judge continued] .

In reply to this the following letter of instruction was sen t
by the Gold Seal Limited at Calgary to the Western Canad a
Liquor Company, Vancouver : [the learned judge after settin g
out the letter continued] .

The liquor was then supplied from the stock of the Gol d
Seal Limited in storage with the Western Canada Liquor Com-
pany in Vancouver, and was by them forwarded to the customer,
Gillies.

Information was laid for infraction of section 26 of Cap .
30, B.C. Stats. 1921, and the Gold Seal Limited was convicted .
The matter then came up before HUNTER, C.J.B.C., who
quashed the conviction . This is now before us on appeal.
With every respect, I am unable to agree with the learned Chie f
Justice . Mr. Davis for the respondent cited a number o f
authorities, which I have read, and however sound those
decisions may be on the facts of the respective cases, I fin d
myself unable to regard them as authorities applicable to the
facts here. Had Gillies, on the day he ordered the goods, been
supplied with them from the stock then in the storehouse of
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the Western Canada Liquor Company in Vancouver (and from MINTER,
C .J .R.C.

which he was some four days later supplied), there could be —
no question an offence would have been committed against the

	

1922

Act.

	

Jan . 17 .

I agree that Acts may be successfully evaded, and I also
COURT O F

agree with the learned Chief Justice that had Gillies ordered APPEAL

direct from the Gold Seal Limited, Calgary, and been supplied
June 6.

direct from there, that no offence would have been committed,
but the liquor here the subject-matter of the transaction was at

	

REx

all times during the negotiations in the City of Vancouver, and GOLD SEAL

was supplied from there, nor can, in my opinion, the cir- LIMITED

cuitous method of sending a paper order with the money to

Calgary and the acceptance of that by the branch firm there ,

with notification to the head office of the firm at Vancouver to GALLIHER ,

supply from the stock of the firm there, rob the transaction of

	

J .A .

its true character of a sale within British Columbia . The
sale, in my opinion, was, in British Columbia. The respond-
ents were rightly convicted and the conviction should b e

restored.

McPnif,mrs, J.A . : I am entirely of the same opinion as

my brother MA.uTix . In an interesting and learned article i n

the Solicitors ' Journal, Vol. 61, p . 742, entitled "The Evasion

of Taxes," this language is used at p. 743 relative to th e

evasion of statute law, and I think it is a trite statement o f

the law :
"The question of law thus raised is not easy to state in clear and

simple language . Perhaps the best way of putting it is to say that on e

is entitled to adopt straightforwardly any permissible legal means of

avoiding liability to a public burden, but not entitled to adopt a mere McPJHLLIPS ,
colourable trick for the purpose of evading the burden . But the border-

	

J .A .

line between permissible avoidance and forbidden evasion is obviousl y

hard to draw. The best and ablest discussion of the difficulty is to b e

found in the leading case of Attorney-General v . Duke of Richmond an d
Gordon (1909) , A .C. 466 ."

It was stated at this bar that the present case is a test cas e
by agreement with the Crown. Mr. Davis in his able argu-
ment submitted that the sole question was confined to wher e
the sale was made, and strenuously contended that the sale was
made in Calgary, in the Province of Alberta . The appropria-
tion of the goods was made in the City of Vancouver, in a
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xuV'rER, warehouse there, and delivery made of the goods in Britis h
C .J .B .C .
____

	

Columbia .
1922 Section 26 of the Government Liquor Act reads as follows :

Jan . 17 .

	

"Except as provided by this Act, no person shall, within the Province ,

by himself, his clerk, servant, or agent, expose or keep for sale, or directl y
COURT OF or indirectly or upon any pretence, or upon any device, sell or offer to
APPEAL

sell, or in consideration of the purchase or transfer of any property, or for

	

June G

	

any other consideration, or at the time of the transfer of any property ,

	 give to any other person any liquor . "

	

REX

	

The question for determination is whether upon the cas e
GOLD SEAL stated the facts warrant it being stated that there has been an

LIMITED infraction of the law. The question is, where did the sale
take place ? The goods were in British Columbia and wer e
appropriated to the buyer in British Columbia, and deliver y
was made in British Columbia, all elements to constitute a com-
pleted sale . When the appropriation of the goods took place
in British Columbia and the delivery of the goods was mad e
to the carrier, from that moment the goods vested in the buyer .
"The essence of sale is the transfer of the property in a thing
from one person to another for a price " (Chalmers's Sale of
Goods, 8th Ed ., p . 3) . It is the transaction of selling or offer-
ing to sell liquor that is aimed at in the enactment, and th e
transfer of the property in the liquor from the seller to th e
buyer . Then we have it said in Chalmers at pp. 3-4 :

"The purport of the contract is that the seller divests himself of al l
MCPxILLIPS . proprietary right in the thing sold in favour of the buyer (Cf . Walker

	

(LA .

	

Weller (1848), 11 Q .B . 478) . "

In the present case the question for determination is whethe r

there was a sale within the Province ? In my opinion ther e
was as the elements to constitute a sale within the purview o f
the enactment had their place in British Columbia . It was
essential that there should be an appropriation of the goods b y
the seller with the assent of the buyer, or by the buyer wit h

the assent of the seller ; then and then only, the property in
the goods passed to the buyer and, of course, we have her e
delivery made as well (see Chalmers at p . 56 ; Heilbutl v .

Hickson (1872), L.R. 7 G.P. 438 at p. 449 ; Boswell v. Kil-

born (1862), 15 Moore, P .C . 309 ; Campbell v . Hersey Docks

(1863), 14 C.B. (N.s.) 412 at p. 415, per Willes, J . ; Wait

v . Baker (1848), 2 F.x. 1 at 13 . 7, per Parke, B . : Greaves v .
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Hepke (1818), 2 B . & Ald. 131 ; Ogle v. Atkinson (1814) ,
5 Taunt. 759) .

Here to constitute an effective sale there had to be the appro-
priation of the goods and the approval of the buyer, all of whic h
took place in British Columbia (Head v. Tattersall (1871) ,
L.R. 7 Ex. 7 ; Blackburn on Sale, 3rd Ed ., 128 ; Sir Rowland
Heyward's Case (1595), 1 Co. Rep. 524 ; Rankin v . Potter
(1873), L .R. 6 H.L. 83 at p . 119 ; Wait v . Baker (1848), 2
Ex. 1 at p . 8, per Parke, B.) .

I would refer to what Maclennan, J. said in Bigelow v .
Craigellachie-Glenlivet Distillery Co . (1905), 37 S.C.R. 55 at
p. 73. The language of Mr. Justice Maclennan is conclusive
upon the point :

"The sale would not be complete until goods of the kind sought to b e
purchased had been appropriated to the contract . "

The facts upon which the case stated is to be decided evidenc e
"a mere colourable trick" and cannot be held to constitute a
sale made without the Province of British Columbia . The
essential ingredient to bring about a sale within the purview o f
the statute (section 26, Government Liquor Act) was the appro -
priation of the goods to the contract, and that took place in
British Columbia, followed by a delivery of the goods in British
Columbia .

I therefore answer question one in the affirmative .
Question two has been determined already by this Court, i t

being held that the Government Liquor Act is intra vices of the
Legislature of British Columbia (see Little v . Attorney-General

for British Columbia (1922), [ante p. 84] ; 2 W.W.R. 359 ,

and Rex v. Ferguson [ante p. 100], ib . 473) .

It follows that, in my opinion, the appeal should be allowed
and the conviction restored .

EBERTS, J.A. would allow the appeal .

Appeal allowed .

Solicitors for appellant : Pattullo & Tobin .
Solicitors for respondent : Davis, Marshall, Macneill & Pugh .

HUNTER ,
C.J .R.C.

192 2

Jan . 17 .

COURT OF
APPEAL

June 6 .

RE X
V .

GOLD SEAL
LIMITED

MCPHILLIPS ,
J .A .

ERERTS . J .A .
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Statemen t

Argument

WINCH v. BOWELL.

Negligence — Collision — Automobiles — Speed — Contributory negligence —
Ultimate negligence—Rule of the road—By-law—Owner and driver .

W.'s ear was driven by his brother south on Bute Street (left side), Van-
couver, on the 1st of June, 1921, about 2 a.m. B. at the same time

was driving west on Robson Street, both cars being driven at a n
excessive rate of speed . At the intersection of the two streets th e
cars collided, both being badly damaged . W. succeeded on the trial

in an action for damages and B.'s counterclaim was dismissed .
Held, on appeal, reversing the decision of MURPHY, J ., that the inferenc e

to be drawn from the whole evidence, oral and physical, is that both

parties were negligent, one being as much to blame as the other, and

that that negligence continued until it was too late to avoid th e
accident . Both action and counterclaim should therefore be dismissed .

APPEAL by defendant from the decision of MuRpny, J .
of the 20th of December, 1921, in an action for damages t o
plaintiff's Rolls-Royce automobile owing to a collision with
his Oldsmobile car. The facts are that at about 2 a.m. on
the morning of the 1st of June, 1921, the . plaintiff's car ,

driven by his brother, was going south on Bute Street (left
side) and the defendant was driving his ear west on Robso n
Street . At the intersection of the two streets the cars collided
and considerable damage was done to both cars . It was not a
dark night and there was a cluster of lights at the intersectio n
of the streets. On the evidence it appeared that both car s
were going at a high rate of speed . The plaintiff claimed
$1,190 for the damage done to his car, the defendant counter -
claimed for $700 for the damage done his car . The learned
trial judge gave judgment for the plaintiff .

The appeal was argued at Vancouver on the 17th of March ,
1922, before MACDONALD, C .J .A., 11ARTJ , GALLTIHER and Mc -
PziiLLtns, JJ.A .

( ' r'aig, li .C' ., for appellant : Winch was going up Bute Street
and he admits he was putting on speed in order to get up .
1`nder the by-law we had the right of way, the rule being a t
that time that at a crossing a ear coming from the left of th e
driver had the right of way . This was a breach of a statutory
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condition : see Wilson v . City of Coquitlam (1922), [30 B.C.
449] ; 1 W.W.R. 640 at p . 645 ; Cyc., Vol . 25, p. 546. There
was in any case contributory negligence : see Beven on Negli-
gence, 3rd Ed., 546 ; Forrester v . Canadian National Railways
(1921), 1 W .W.R. 316 at p . 320. A breach of a by-law i s
of itself evidence of negligence : Myall v. Quick (1922), 1
W.W.R. 1 . As to the position when the car is driven by
owner's brother see The "Bernina" (1888), 13 App. Cas . 1 ;
Beven on Negligence, 3rd Ed., 178. The principle is whether
the owner was in control at the time of the accident . A view
gives more information than the evidence .

Hossie, for respondent : The conduct of the defendant
amounted to recklessness : see Johnson v. Giff en (1921), 3
W.W.R. 596 at p. 598 ; Ramsay v. Toronto R.W. Co . (1913) ,
30 O.L.R. 127 at p . 139. Cars should be driven moderately
and prudently and in accordance with the provisions of th e
by-laws : see Wallace v. Viergutz (1920), 2 W .W.R. 333 at
p. 335 ; British Columbia Electric Railway Company, Limite d
v. Loach (1916), 1 A.C. 719 at p. 726. On the question of
ultimate negligence see City of Calgary v . Harnovis (1913) ,
48 S .C.R. 494 ; Radley v. London & North Western Rail . Co .

(1876), 46 L.J., Q.B. 573 at p . 575 ; The Sanspareil (1900) ,

69 L.J., P. 127 at pp . 133-4 ; Banbury v. City of Regina

(1917), 3 W.W.R. 159. On the position of the owner when
his brother was driving the car see Boyer v. Moillet (1921) ,
30 B.C. 216 ; The "Bernina" (1888), 57 L.J., P. 65 at p . 68 ;
Beard v. London General Omnibus Co . (1900), 69 L .J., Q.B .
895 ; The Seacombe (1911), 81 L.J., P. 36 ; S.S . Devonshire

(Owners) v . Barge Leslie (Owners) (1912), A.C. 634 ; King
v. Spurr (1881), 51 L .J., Q.B . 105 ; Sault Ste. Marie Pulp

and Paper Co. v. Myers (1902), 33 S .C.R. 23 ; B. & R. Co .
v . McLeod (1914), 6 W.W.R. 1299 at p. 1301 ; Forrester v .
Canadian National Railways (1921), 1 W.W.R. 316 .

Craig, in reply .
Cur. adv. vult .

6th June, 1922 .

MACDONALD, C.J .A. : I would allow the appeal and dismiss MACDONALD ,

C.J .A .the action.

COURT OF
APPEA L

1922

June 6 .

WINCH

V .
BOWELL

Argument
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Both parties were to blame for the collision . Each admit s
APPEAL

a speed of from 15 to 20 miles an hour at the intersectio n
1922 of the streets, which is a speed prohibited by traffic by-laws of

June 6 . Vancouver . Each admits that he had no head-lights, but onl y

wrNCx
side-lights . The hour was about one o'clock in the morning,

v .

	

and the defendant and the driver of plaintiff's car, each admit s
BOwELL

that he was sober .
The defendant was proceeding along Robson Street, a well -

lighted thoroughfare, 66 feet in width, keeping upon the prope r
side, the left, it being before the change in the rule of the road ;
the driver of the plaintiff's car was also on his proper side of
Bute Street, a street running at right angles to Robson Street ,
but being a badly lighted side street . To reach the place of
collision this driver had to cross about two-thirds of Robso n
Street . The defendant, according to usage, if not of the law,

was keeping, he says, a look out for vehicles coming from hi s

left out of Bute Street . The plaintiff's driver was coming out

of Bute Street from the right and was bound, according to th e
usage of traffic, to watch for danger from the direction from
which the defendant was coming. The plaintiff's car was
driven by his brother and there were in the driver's seat besid e
him two other young men. All three gave evidence . Clarke,
one of them, says that he saw the defendant' s car when th e

plaintiff's car was corning out of Bute Street, but thought i t
MACDONALD,

C .J .A . was too far away to be dangerous, and did not warn the driver ,
who if he had been paying attention, would have himself seen
it. This witness paid no further heed to the defendant and
the next thing he knew the cars were in collision . Marshall ,
the second man in the car with the driver, did not see defend -
ant's car till they were within a length or a length and a hal f

of it, and the driver himself saw a flash and the cars cam e
together . The defendant did not know of the proximity of
the plaintiff's car until the collision occurred . The defendant
is a man getting on in years and was on his way home, and say s
that he looked at his speedometer shortly before the encounter ;
it indicated a speed of 15 miles an hour. According to th e
by-law governing traffic, the defendant had the right of way .
When the collision occurred, he was thrown from his car and ,
being unconscious, knew nothing of the circumstances of the
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June 6 .

WINC H

V .

BOW ELL

MACDONALD,
C.J .A.

collision thereafter . The photograph shews that the plaintiff ' s

car was struck on the rear door and over the rear wheel . The

result of the collision is important. The defendant's car with -

out a driver and with no brakes applied, though the clutch seems

to have been out, ran a distance of from 60 to 75 feet when i t

brought up against a guy wire near the sidewalk. The impact

did not upset either car ; they appear to have run for a few

feet practically parallel when defendant 's car swerved from
the sidewalk, crossed the travelled part of Bute Street at an
angle and brought up against the guy wire near the opposite
sidewalk . The plaintiff's car ran over the sidewalk and up a
two-and-a-half foot embankment, into a neighbouring lot, crossed

the lot, carried away a fence at the back and brought up agains t

another embankment with a jerk which lifted the occupant s
from their seats . The distance travelled over these impedi-
ments was greater than the distance travelled by defendant' s
car practically unimpeded and without brakes . The driver of
plaintiff's car attempts to explain this occurrence, first, by say-
ing that he was struck from behind by defendant's car, which
accelerated his speed ; secondly, that he increased his speed
for the purpose of getting out of the way ; and, thirdly, that
owing to an injury to his arm, although he was not struck b y
anything, he was unable to apply the emergency brake, althoug h

he does not deny that he applied the foot brake . The sug-
gestion that he was hit from behind and had his speed thu s
accelerated, is disproved by the photograph and by the evidenc e
of one of the young men who was in the car with him, wh o
says that the blow appeared to lift the plaintiff's ear bodily
sideways. The other excuses may be taken for what they ar e
worth . The inference I would draw is that the car was going

at even a greater speed than 20 miles an hour to have accom-
plished this plunge into a neighbouring lot, over the sidewalk ,
embankment, lawn and back fence with the foot brake on . The
plan shews that between the point of the collision and the firs t
embankment is only a few feet, and I think the evidence
indicates that he was trying to stop the car instead of increas-
ing its speed when it was crossing the lot .

The learned trial judge took a view of the locus in quo, but
parent that he was not assisted by it .

	

lie bases his
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judgment on this, that he was bound to find that the defendant' s
car ran into the plaintiff's car, and that the defendant 's car was
going at an excessive rate of speed, and also that defendant had
failed to prove contributory negligence on the part of plaintiff' s
driver, but it is conclusively shewn that both cars were going at
an excessive rate of speed, and it does not appear to me to
make any difference which ran into the other in the circum-
stances in evidence . He also says that he attaches particular
importance to the evidence of one Beveridge, who crossed Rob-
son Street just before the collision . Beveridge looked in the
direction from which the defendant came and says he did not
see him, and that after crossing Robson Street he walked 2 2
yards up Bute Street when he heard the crash of the collision .
The inference which the learned judge draws from this evidenc e
is that the defendant must have been coining at a great rate of
speed since he was not in sight of Beveridge when he (Bever-
idge) crossed the street . Now Beveridge does not say that
defendant was not in sight ; he simply says he did not see him ,
and it is quite understandable when it is remembered that th e
car had no head-lights, even if it were not a fair inference from

the evidence that Beveridge was not an observant person .

Sitting in appeal upon a finding of fact of the trial judge ,
I have to be satisfied that the learned judge was clearly wron g

in his conclusion. The mere fact, however, that the trial

judge reaches a conclusion of fact does not oust the jurisdictio n

of the Court of Appeal. I must give the evidence and all the
circumstances due consideration, and if I am convinced that
the judgment below is wrong, it is my duty to say so . I have
to take into consideration not only the oral evidence but th e
physical evidence. The inference, in my opinion, which ough t
to be drawn from the whole evidence, oral and physical, is tha t

both parties were negligent, and that that negligence continue d

up to the time of the impact, or at all events until too late t o

avoid the occurrence . It is quite apparent from such evidence

that both parties were going at an excessive rate of speed ; that

neither car had head-lights ; that both parties were to a certain

extent oblivious to their surroundings, and if either had exer-

cised ordinary caution the occurrence would not have happened ,

COURT OF

APPEAL

1922

June 6.

WINCH

V.
BOWELL

MACDONALD ,
C .J .A .
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and that no care on the part of either, when the collision was COURT OF
APPEA L

imminent, could have saved the situation.

	

—
With deference, I think the learned judge has failed to give

	

192 2

due weight to this phase of the case .

	

June 6 .

Assuming everything, except ultimate negligence, of which
Wzxcx

there is not the slightest evidence against the defendant, yet

	

v .

the plaintiff cannot succeed . His car was driven right up to
BowELL

the time of impact negligently and in contravention of law ,
and in such circumstances it is clear that he has no right of MACDONALD,

action .
The appeal should be allowed.

MARTIN, J .A . : I agree that the learned judge below shoul d
have found the plaintiff respondent guilty of contributory negli-
gence, and I am unable to discover anything in the cases cited
which would, as a matter of law, prevent that finding in suc h
circumstances as the present .

The subject of negligence has of late been over-refined, and
I draw attention to the observations of the Irish Court of
Appeal in the instructive case of Neenan vIiosford (1920) ,

2 I .R. 258, particularly at pp . 308-9, and to the valuable an d
illuminating article by a member of that Court, Lord Justic e
James O ' Connor, entitled "Contributory Negligence," in th e
Law Quarterly Review for January last, p . 17. He there
suggests (p. 22) that the question should be simplified to this : mARTIN,J . A

"Was the defendant's negligence the `real' cause of the accident? or ,

perhaps, better still, try the ease by one question : Whose fault was it?"

That is an excellent working solution, and I propose to adop t
it, and after applying it to the present case, my answer is 	
one is as much to blame as the other, and so the loss must li e
where it falls.

I note that my observations upon ultimate negligence in
Tait v. B.C. Electric Ry. Co. (1916), 22 B.C. 571 ; 34 W.L.R .
684 ; 10 W.W.R . 523, are supported in the Neenan case, viz . ,

that the mere continuation of, e .g., excessive speed, or failure
to look, or incapacitating drunkenness causing negligent driving,
do not constitute ultimate negligence under British Columbia
Electric Railway v . Loach (1915), 85 L.J ., P.C. 23 ; 8 W.W.R.

1 2 63 ; 32 W.L.R. 169 ; 20 Can. Ry. Cas. 309 ; (1916), 1 A .C .
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GALLIHER,
J .A .

MCPIIILLIPS ,

J .A .

though, of course, if the continued failure to look wer e
wilful or the excessive speed were persisted in after it becam e
possible to avoid the accident by reducing it, it would be other-
wise, just as in the case of the drunken driver who came to hi s
senses in time to take appropriate steps to avoid the acciden t

GALLLnEu, J.A . : With every respect to the learned tria l
judge, I cannot agree that there was not contributory negli-
gence on the part of Winch . Then given negligence and
contributory negligence, there was nothing that either part y
could have done once the danger became apparent that would
have avoided the accident. The question of what is called
ultimate negligence, therefore, does not come into the question ,
nor was it found by the learned trial judge, whose judgment
based upon failure to prove contributory negligence on the part
of Winch.

:Mr . Ilossie, junior counsel for Winch, urged that the negli-
gence of Winch's brother, who was driving the car, could no t

be attributed to the plaintiff, who was not present at the time ,
and that even if the brother was negligent that did . not dis-
entitle the plaintiff to recover.

The proposition is not borne out by the authorities cited ,
and on the other hand, I should need . strong_' authority to caus e

nie to adopt such a contention.

_AlcPuILmns, J .A . : I would allow the appeal .

Appeal allowed .

Solicitors for appellant : Craig di Parkes

Solicitors for respondent : Davis cf. Co .

' INCH
v.

	

but did not do so .
Bow ELL
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KING v. LANCIIICK. SAFETY STORAGE AN D
WAREHOUSING COMPANY, LIMITED v ,

LANCHICK .
June 6 .

Practice—Attachment—Order for payment out--County Court Rules ,
Order 6, r. 5 (586) .

	

KING

LANCHICK
order against the $61 paid into Court and later obtained an order

for payment out to himself. S. appealed from the order for pay-

ment out.

Held, on appeal, reversing the decision of LAMPMAN, Co . J. (MCPHILLIPS,

J .A . dissenting), that the money paid into Court was not the subjec t

of a charging order in favour of K . as L . had not accepted it or don e

any act whereby it became his property .

A PPEAL by plaintiff Safety Storage and Warehousing Com-
pany, Limited, from the order of LAMPMA\, Co. J., of the
24th of January, 1922, ordering that $61 paid into Court i n
the action of the Safety Storage and Warehousing Company ,
Limited, against Peter Lanchick be paid to W . A. King, the

plaintiff in the action of King v . Lanchick. The action o f

Safety Storage and Warehousing Company, Limited, against

Lanchick was for the return of a motor-truck that the defend -

ant had seized for cost of repairs that he had made and on th e
5th of July, 1921, the plaintiff paid into Court $61 as the Statement

amount due for repairs . In the action of King v. Lanchick
the plaintiff obtained judgment on the 30th of March, 1916 ,
upon which $70.40 was due when the plaintiff applied t o
1,AA1PMA\, Co. J . for an order nisi on the 27th of September ,

1921. An order for payment out to King was made on th e

24th of January, 1922 .
The appeal was argued at Vancouver on the 7th of March ,

1922, before IA( InN I .AL, (" .J .A . . MARTIN, GALLIIIFR and Mc

PIIILL1PS, JJ .A .

13
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v .
K. obtained judgment against L. there being due $70 .40. Subsequently LANCI1IC K

L. did repairs to a motor-truck for S. and on delivery S . thinking L .'s SAFETY
charges exorbitant did not pay. L. then seized the motor-truck, STORAG E

whereupon S . tendered $71 for L.'s services which was refused and AND WARE -

then brought action for replevin, paying into Court $61 for L.'s ser- HOUSING Co .
2

vices on repairs ($10 having been paid) . K. obtained a charging

	

.
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F. C. Elliott, for appellant : There is no power to make th e
order : see Order X X I 11 ., r. 3, of the County Court Rules.
I'he trial judge cannot disregard the provisions of Order VIE. ,

r . 5, sub-rules 5 and 6. There must be an acceptance of th e
money before it is his .

	

The case goes on. if he does not
v .

	

accept it .
LA\CH ICti

D . S. Tart, for respondent : There is no rule covering ti n s c

STORAG E
AND WARE- was paid in it was held by the Court in trust for Lanchick :
ncx.-stU r, Co . see St mo •e v . Campbell d Co . (1892), 1 Q.B. 314. There

LASCHICP is no right when the mousy has got into the Court improperly :
see G"ebradei• Nat v. Plolon (1890), 25 Q. ~ .I) . 13 .

	

There
Argument was no appeal from the charging order .

Elliott, in reply .

Cu{r. adv . wall .

6th June, 1922 .

MAtnoNAl .in, ( .' .J .A .. : This is an appeal from an order of th e
County Court directing payment out of moneys paid into Cour t
in the action of Safety Storage and \Warehousing Coulpany .
Limited v. Lanchick. The plaintiff in that action is a judg-
ment creditor of the defendant Lanchick. The facts are,
shortly, as follows :

Lanchick was employed to repair a van of the Storage Com-
pany. The Storage Company refused to pay the amoun t
demanded for repairing the van and Lanchick took the va n

mACDoNALn,
from the Storage Company and held it under an alleged lien
for the work. done on it . IIe had no right to do this, but tha t
is not in question here. The Storage Company coinuienced a
replevin action against him and having tendered him the sum.
of $61, which together with the $10 which had been paid o n
account of the work, the Storage Company thought sufficien t
to satisfy Lauchick's claim, and brought this sum into Court .
Lanchick declined to accept the sum and the action proceeded
to trial. In that action the plaintiffs, the Storage Company ,
claimed. damage for illegal detention and were awarded $17 5
therefor. The defendant Lanchick counterclaimed for hi s
said charges and was awarded $125 therefor . After all set-offs
had been made, a balance was found in favour of the plaintiff.

COURT OF
APPEAL

192 2

June It.

Knot

SAFETY of the plaintiff paying money into Court .

	

When tin $61.
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The money was not paid into Court in strict accordance COURT OF

APPEAL
with the rules contained in Order VI . of the County Court

	

---
Rules . The proper course for the plaintiffs to have pursued

	

192 2

was to have paid into Court the whole amount for which the June 6 .

lien was claimed with costs, whereupon the van would be
KIN G

ordered to be delivered up and the money in Court would

	

v .

stand in its place (Gebruder Nat v . Plolon (1890), 25 Q.B.D . IA ~ ex1C ~.

13), or if they wished to proceed in the way they did, by SAFET Y
STORAG E

replevin, to wait until the counterclaim was set up and bring AND WARE -
HOUSING Co .into Court with the defence to the counterclaim the sum which

v .
they thought sufficient to satisfy the defendant ' s counterclaim . LANC11ic K

What they did was to pay the money in with their plaint, which
was out of accord with the rules .

If we ignore the irregularity and treat it as paid in unde r

Order VI., r . 4(1), then it is money paid in under that rul e

without denial of liability, the plaintiff not having denie d

liability to the extent of the money paid in. But notwith-
standing non-denial of liability, the plaintiffs were entitled t o
the notice specified by Order VI ., r . 5(1 ) . Such notice was
not given, nor was there any acceptance of the money in fact
made by the defendant. The defendant might have accepte d
it at any time prior to the trial, but he did not in fact do so .
So that if the payment in is to be treated as payment in pursu-

ance of Order VI., r . 4(1), while it would be an admission MACDONALD,
pro tan to of the claim, yet the mere fact of payment into Court

	

C .J .A .

would not of itself operate to change the property in the mone y
from the plaintiffs to the defendant . It would require th e
act of the defendant to do this, which admittedly he has neve r
done .

There was a charging• order made before the case Caine to
trial, but this could not operate to change the property in th e

nun:ley, and. the plaintiff in this action, King, must rely entirel y

on the order for payment out which was made after the tria l
in. the replevin action and. after the rights of the parties i n
that action had been fully adjusted by set-off.

But it was contended that the payment into Court no t
having been regularly made, is not subject to the protectio n
of Order VI. Assuming this to be so, then the money was
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APPEAL

paid in without authority to the registrar, who had no authorit y
to receive it . It was as if it had been paid to a trustee or agen t

1922

	

of the Storage Company with instructions to him to pay it t o
June 6 . the defendant, if the defendant chose to accept it on the con -

KING

	

ditions offered, but until acceptance the money would remai n
v .

	

the property of the Storage Company. It appears to me that ,
LANCxIcK

treated in this way, there has been no passing of the propert y
SAFETY in the money to the defendant any more than in the case firs tSTORAGE

AND WARE- cited, and hence Lanchick's creditor could have no higher righ t
HOUSING Co . to the money than he himself had . On either assumption ,v.

LANCHICK therefore, the money remained the money of the Storage Com-

pany and never became that of the defendant . It was there -
fore not subject to any order such as the one complained of .

The cases to which we were referred do not assist the
plaintiff King. In Toenend v . Jones (1889), 5 T.L.R . 609 .
the point was as to the jurisdiction of the registrar to make a
charging order. Incidentally, it was said that a charging
order may be got against money in Court when the plaintiff

has accepted it in satisfaction of his claim, but the point her e
is that defendant (lid not accept the money . Stumore v .

Campbell & Co . (1892), 1 Q .B. 314, decides that moneys paid
to a solicitor for a purpose which has failed remain the client' s
moneys, notwithstanding that the solicitor could counterclaim
against the client for a bill of costs, if the client should sue for
the return of the money. It is merely authority for this, tha t
if the money in Court were in fact the money of Lanehick ,

that is, if he had accepted it, thereby changing the property i n
it from the Storage Company to himself, the fact that th e
Storage Company had a counterclaim would not prevent th e
judgment creditors reaching it by lawful process .

It was argued that by the course pursued the phi iutiff Kin g
was prevented from attaching in garnishing p,• ; ; dings thi s

money, namely, the debt owing by the Storage C,inipany t o
the defendant . Whether or not this be so, does not appear t o
inc to be relevant to the issue involved in this appeal .

I would, therefore, allow the appeal .

MACDONALD ,
C .J .A .

MARTIN, J .A .

	

r

	

J . 1 . : I agree that this appeal should be allowed .
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GALLIIIEII, J .A. : I think the appeal should be allowed .

	

COURT OF
APPEAL

The moneys in Court here were paid in for a special pur-
pose which failed, owing to their non-acceptance by the defend-

	

1922

ant Lanchick. They therefore never became his moneys and June s .

had they been put in the hands of a stakeholder, on failure of KIN G

the purpose would have been returned to the plaintiff . That
LANCIIICK

they were paid into Court does not, I think, alter the positio n
if we can consider that no property in the moneys passed to STORaOE
Lanchick, as if so there was no moneys of his in Court to AND WARE-

which a charging order could attach, even if the County Court 'sir CO .

judge had the power to make such order .

	

LANCHIC K

McPnrLLIPS, J.A . : In my opinion LAMPMAN, Co. J.
arrived at the right conclusion . I have no doubt that there i s
jurisdiction in the County Court, as there is in the Supreme
Court, and if it is an unprovided case, the practice in th e
Supreme Court will prevail (sections 22, 27 and 41 of th e
County Courts Act, R.S.B.C. 1911, Cap. 53 ; section 2, sub-
section (7), Laws Declaratory Act, R .S.B.C. 1911, Cap . 133 )

to make a charging order on cash in Court payable to the
judgment debtor, which is the present case. If authority is
needed, I would refer to the following cases : Watts v. Jeff erey s

(1851), 3 Mac . & G. 422 ; Breretom v . Edwards (1888), 2 1
Q.B.D. 488 ; Esher, M.R. at p . 494, Lindley, L .J. at p . 497 .

No point can effectively be made that sections 22 and 27 MCPHILLIPS,
J.A.

of the County Courts Act have relation only to "cause or matte r
pending" : see Salt v . Cooper (1880), 16 Ch. D. 544. Section
24, subsection 7 of the Judicature Act, 1873 (Imperial), i s
similar to section 2, subsection (7), of the Laws Declarator y
Act, Cap. 133, R.S.B.C. 1911 .

The practice with regard to the appointment of receiver s
and the making of charging orders is, in the main gathere d
from what was the prevailing practice in the Court of Chancery ,
and we have the express aidance as well of the statutory power
as conferred by section 13 of the Execution Act (Cap. 79 ,
R.S.B.C. 1911) ; also see Order XLVI ., Rules of the Suprem e
Court, Charging Orders (see Execution Act) . The authorities
shew that under the statutes or by virtue of the ordinary juris-
diction of the Court of Chancery, there was always power t o
make an order charging cash, and this could be done by an
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COURT OF order made in one Division as against money in anotherAPPEAL
Division ., r .e ., in the Queen's Bench Division upon cash stand -

	

1922

	

ing to the credit of the debtor in the Chancery Division . Br°ere -
June a . ton v . Edwards (1888), 21. Q .B.D . 488, was a case of that kind .

	

KING

	

(The learned judge quoted the judgments of Lord Esher, i\J . R .
from the beginning of the third paragraph at p . 49 to the

l.,a vcurcr: end of the. second paragraph at p . 494, and of Lindley, L .J .
SAFETY to the end. of the second paragraph on p . 497, and continued . ]

STORAGE
AND WARE-

	

The jndgtnent of Bowen, L .J., is most comprehensive in it s
HOCsrw(> Co . terrus, and it would stern to effectively meet all the argument s

1. .L .atueK advanced by the learned counsel. for the appellant. I After
quoting the judgment of Bowen, L .J. down. to the. first para-
graph ending on p . 500, the learned judge continued . ]

It will be observed. that Lord Justine Powen said (and a s
I have pointed out, we lrav~~ rusa,'rly similar statute law and
applicable to the County Court as well as the Supreme (.."ourt) ,
p . 499 :

"what . then, did the Act 1 & 2 Viet . c. 110, enable a Court of Equit y
to do? Sect< 1 .2 made cheque and money available for execution, and, b y
analogy, it enabled 1 Court of Equity to assist 'a, judgment creditor, by

11PS, means of equitable execution against money belonging to him . in its
own hands . "

That is exactly the present ease, and the charging order of
L_unPuAN, Co. J. is supported not only the long existen t
practice as the eases sheiv, but by the authority as well of th e
Execution ,et, so well indieated by the Court of Appeal i n
England in the Breretorr ease. I do not understand that m y
learned brothers differ from my view that, a charging orde r
could he made, but proceed upon the. view that the money i n
Court is not the money of the judgment debtor . I have,
though, assumed, as I thir . correctly, with great respect t o
all contrary opinion, that the money is the money of the judg-
ment debtor, and was rightly charged under the charging order ,
and the money so charged should be available to the credito r
in the way of satisfying pro Canto the judgment debt .

I would dismiss the appeal .

peal allowed, McPhillips . J .A . dissenting .

Solicitors for appellant Safety Storage Co . : Courtney d

Elliott .
Solicitors for respondent King . Tait d Marchand .
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TIE B.C. IIII,LS, TUG & BARGE CO., I,TD. v .
KELLEY .

Contract—Charterparty — Towage — _Non-fulfilment — impossibility of per-
formance—Right of tug owners to charter-money .

Where a contract for towage hontemplates that the towing may be delaye d

owing to stress of weather and provides for a reduced rate if such

event occurs, but makes no provision as to who shall decide when th e

tug should tie up by reason of the weather, the conclusion of the tug' s

captain on the point, if honest and justifiable, will be held to decide .

Plaintiffwas accordingly given judgment for the balance of the charter -

money owing under such a contract, although the tug had been tie d

up because of stress of weather for the whole of the period stipulated

under the contract (about six weeks) and the work contemplate d

thereby had not been completed . The counterclaim for damages fo r

non-fulfilment of the contract was dismissed .

ACT I O \ to recover $SO .95 the balance of charter-mone y

payable in respect of the tug "Conunodore" ruder a writte n

contract of the 16th of November, 19 i1 . The defendant had

a lumber camp at Cunishewa Inlet near the north end of Queen
Charlotte Islands and three rafts of logs, two at Dona Inlet

a short distance south of Cumshewa, and a third at Atli Inle t
further south . Under the contract the plaintiff was to tak e

the "Couunodore" from. \ ana.ilno and tug the rafts acros s

Hecate Strait (a tug of about 30 hours with a raft) and th

were to be paid $300 it day from the time the tug left Nanaimo

until the 31.st of December, when, if the work had not bee n

comnpleted, the contract was to automatically cease . The

plaintiff wanted security owing to the danger of had weathe r

preventing it completing the contract and a letter of credi t

was arranged with the Union Bank up to $10,000 . The tug
started from \ anaimo on the 19th of November. Several
attempts were made to bring the rafts across but withou t

success, all the actual towing done being the bringing of on e

raft from Dona Inlet to Thurston Inlet and from there wit h

difficulty to Cumshewa Inlet . The tug remained until th e

30th of December, when the defendant ordered it back to

Xanaimo. The $10,000 in the Union Bank was paid to the

FIACDO\ALD ,
J .
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MACDONALD, plaintiff, the action being for the balance due under the con -

tract. Tried by MACDONALD, J . at Vancouver on the 1st of

May, 1922 .

C. B. Macneill, K.C., for plaintiff.

Mayers, for defendant .
5th June, 1922 .

MACDONALD, J . : Plaintiff seeks to recover from the defend-
ant $803.98, as balance of charter-money owing under a towag e
contract, dated the 16th of November, 1921 . Defendant
counterclaims, alleging non-fulfilment of such contract an d
resulting damages, amounting to $16,958 .

Defendant had three cribs of logs or "Davis" rafts at Quee n
Charlotte Islands, ready for transportation to market, and after

negotiations with the plaintiff, selected its tug "Commodore "
for towage purposes. The agreement was reduced to writin g
and provided that the plaintiff should place such tug, at the
disposal of the defendant (as "charterer"), for towing the raft s
from Queen Charlotte Islands to Captain Cove, Pitt Island and
Hardy Bay, Vancouver Island . The first two rafts were to be
towed to Captain Cove and the third one to Hardy Bay, an d
then the tug should return to Captain Cove and tow one of the
rafts to Hardy Bay . As soon as such service had been rendered
the contract was to expire. It was apparently estimated that
the necessary towing would be accomplished by the 31st o f
December, 1921, as it was stipulated that in any case, the agree-
ment should terminate on that date, unless otherwise mutuall y

agreed .
No question arises, as to the suitability and efficiency of th e

tug "Commodore" to carry out the contract, nor that its crew ,
tackle and equipment were not such, as should be reasonabl y
expected in a vessel of her class . The tug and its captain wer e
both well known to the defendant .

The contract provided that the defendant should pay for th e
hire of the tug at the rate of $300 per day, and that suc h

charter hire should commence from the time that the vesse l

was fully bunkered. This having been accomplished, the tug

proceeded in due course to Queen Charlotte Islands, and shortl y

after its arrival took in tow one of the "Davis" rafts, with a

J .
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view to crossing the Hecate Strait to Captain Cove . It was MACnoNAL.D ,

J .
found necessary, in view of the stress of weather, to take shelter ,
and from that time forward until the 28th of December, 1921,

	

192 2

when a request came from the defendant, cancelling the con- June 5 .

tract, none of the rafts were towed from Queen Charlotte THE B
.C .

Islands, and the defendant received no benefit under the con- MILLS, Tue

tract . On the contrary, he authorized payment by the Union AxnCoxc E

Bank of $3,251 .90, covering the charges for towage during

	

2, .
KELLE Y

November, and subsequently the plaintiff received payment from
said bank, under its guarantee, of $6,748 .10, making a total
amount received for towage of $10,000, and still leaving th e
alleged balance of $803.98. Defendant complains that not
only was he thus required to pay this amount for towage, but
through non-performance of the contract at the time, he wa s

prevented from disposing of the logs, and thus suffered the
damages claimed . It is submitted, on the part of the defend -
ant, that the contract was absolute in its terms, and that ther e
was no discretion reposed in the captain of the tug " Com-
modore," as to crossing from the Queen Charlotte Islands t o

the Mainland. In other words, that he was bound to under -
take and carry out the service no matter what the state of th e
weather might be. While this contention was made, on the
part of the defendant, the trend of the trial took a differen t
course . A large amount of evidence was adduced on both sides ,

as to the state of the weather from the arrival of the tug at the Judgment

Islands until its departure, approximately six weeks after . The
plaintiff alleges that it was excused from performance of th e
contract, during such period, by stress of weather .

There is no doubt that before the adoption of cribs or "Davis "
rafts, as a means of transporting logs, an attempt would not
have been made, with any reasonable hope of success, to to w
logs from Queen Charlotte Islands to the Mainland in open
rafts. The advent of the scheme of "Davis" rafts, solved
the difficulty and enabled a large amount of excellent timber

upon the Islands, to be logged and transported to market . It
proved of great assistance to the lumber industry, especially

for war purposes. In this mode of transporting logs, Frank

Johnson, captain of the "Commodore," had considerable experi-
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ence. IIe had towed extensively along the coast of British
Columbia, and brought about TO "Davis" rafts across the
[Tecate Strait . ITe had. been. in command of the tug, when
it had been employed on some occasions by the defendant fo r
that purpose, and no suggestion as to any lack of capability
was made . It was, however, contended that, whatever hi s
ability might be, as a tug boat captain, he had been over -
cautious in not carrying out the contract with a view to its
completion, or to use the expression, when objection was mad e
to the service not being properly performed, that he had "loafe d
on the job." The period during which Johnson remained wit h
the tug in shelter, and did not after his first. attempt, proceed .
with the towing, would seem very prolonged, but one has t o
consider the locality and consequent danger, especially durin g
the winter months, in towing log. : across such a widely exposed
area as Hecate Strait . If Johnson had no discretion in the
matter, as contended by defendant, then the state of the weathe r
might be immaterial . Ile should than, presmnably, have acted .
like one of the witnesses for the defence, who had experienc e
as a tub boat captain, would have done, and "taken his chances ,

If he had done so and di saster occurred to any of the rafts .
what would be the position of plaintiff ? Should Johnson be
believed in his statement as to there being no occasion, durin g
the period, when it was safe to proceed ~ It was pointe d

out that, in the contract, the plaintiff was only required t o
furnish the. tug "Coinniodore, " with a crew and. equipment
suitable for carrying out the agreement, Turd diet it should no t
be "in any way responsible for the safe delivery of the crib s
or rafts, which will in all respects be at the charterers risk . "
'While this provision in the contract was intended to relieve th e

plaintiff from responsibility, I do not think it would appl y

where loss ensued, through neglect of the captain . in charge o f

the tug. certainly be want of care, amounting, unde r

the. circumstances, to negligent . , for a tug-boat captain, believ-

iat a storm was impending, which would bring destructio n

property in his charge, to proceed across the strait wit h

one of the rafts . \t"hile the logs were insured by the defendant ,

this did not relieve the captains of the tug from exercising



XXXI.] BRITISH COLUMBIA REPORTS.

	

203

reasonable care in towing. In the event of his neglect, while MACDONALD ,
J .

the defendant might, in the meantime, recover from the insur -

ance company, still, the plaintiff would not be relieved .

	

192 2

The law with respect to a clause in a contract for towing, June 5 .

which was at "the owner's risk," was discussed in The Forfar- TnE B .C .

shire (1908), 78 L.J., P. 44. It was there contended that M
A N

ILLS
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,
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e

liability against the tug-boat owners did not arise . Bargrave

	

Co .

Deane, J ., at p. 47, in expressing his opinion that the marginal

wording in the contract, "all transporting to be at owner 's risk,"

did not protect the defendant .,, said :
"It would be monstrous to suppose that it was in the contemplation of

these two parties that, whatever neglect there might be on the part of th e

defendants to perform their part of the contract, still the plaintiffs would

be responsible if any accident happened to the ship . In my opinion, that

which happened is outside the purview of the marginal note. I think i t

may very well be that what was in view was, that, the defendants per -

forming all their duties in respect of the contract, if anything happene d

the plaintiffs should suffer any expense which might be incurred ; but I

do not think it was intended to protect the defendants against the neglec t

on their part to carry out their part of the contract . "

A contrary view seems to have been entertained by Bailhachc ,

.1 ., in Pryrn(w Steamship Company v . Hall and Barnsley Rail -

way (1 :114), 2 K .B. 788, in which a somewhat similar pro -

vision was held to render the defendants immune from liability ,

through defective condition of blocks, provided by them in a

contract for supporting a vessel when in dock . The judgment

in The l'orfarshire, .supra . was questioned. Still, I think ther e

is a distinction and that liability would attach against h e

owner where a captain in charge of his tug boat, knowingl y
undertakes a risk, when he is satisfied that such a course i s

unreasonable and unsafe . IIis employers would be required ,

should a raft be destroyed, to give an explanation which, i f

honestly afforded by the captain, would at the same time admit

such neglect . This position of responsibility and necessity o f

proving absence of negligence, where an accident occurs t o

property while being towed, is referred to by Vaugha n

Williams, L.J., in The West Cock (1911), 80 L .J., P . 97 at

p. 111, as follows :
"I think that, apart from any warranty, treating the contract of towage

as an ordinary contract under which the contracting party is bound t o

use reasonable care and skill, when in the course of the performance of th e

contract an accident happens, that fact alone is sufficient to shift the

v .
KELLEY
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the ship was injured in the course of the towage the onus shifts, and it i s

	

June 5 .

	

for the tug owner to explain the cause of the accident and to relieve himsel f

from liability by shewing that there was no negligence or want of reason -
THE B .C. able care and skill on his part . "

MILLS, 1v .
AND BARGE

	

This would have been impossible

	

~ in the present ease, in the

	

Co .

	

event of loss, assuming that Johnson would have told the truth ,v .
KELLEI as to "taking chances," in proceeding when he well knew tha t

he was not exercising reasonable caution . Even if the loss were
caused by a peril of the sea and plaintiff sought to be excused
on that account, the defendant could, under such circumstances ,
hold the plaintiff liable and come within the requirements o f
the decision in The Glendarroch (1894), P . 226. Compare
as to obligations and liabilities of tug boat owners, Neyno v.
Canadian Fishing Co . (1916), 22 B .C. 455 .

In connection with this question of responsibility for negli-
gence, the duties of a tug with respect to its tow, ought, to
some extent, to be considered, as being partly applicable, eve n
though such tow be a vessel with a crew. They are stated
in N ewson on Salvage, p . 136, to be as follows :

"In every contract of towage, there will be implied an engagement tha t
each party will perform his duty in completing the contract ; that proper
skill and diligence will be used on board both the vessel towed and the
tug ; and that neither by negligence nor want of skill will unnecessaril y

imperil the other, or increase any risk, incidental to the towage service .
Judgment (The Julia [(1861)], 14 Moore, P.C . 210 ; Lush . 224) . "

Then again Sir Samuel Evans, in The West Cock, supra, at
p. 102, after referring to the careful examination of authoritie s
made by him, in the Marechal Suchet Case (1911), P . 1 ,
refers to the obligations of a tug owner, under a towage con-
tract, as follows :

" `The owners of the tug must be taken to have contracted that the tu g

should be efficient, and that her crew, tackle, and equipment should be

equal to the work to be accomplished in weather and circumstances reason -
ably to be expected ; and that reasonable skill, care, energy, and diligenc e

should be exercised in the accomplishment of the work . On the other

hand, they did not warrant that the work should be done under all cir-

cumstances and at all hazards, and the failure to accomplish it would b e

excused if it were due to vis major or to accidents not contemplated, and

which rendered the doing of the work impossible.' "

This statement, as to the obligations which would rest upo n
the plaintiff under the charterparty, and not requiring John-

MACnoNALD, onus on to the defendant tug owner, of explaining the accident . Unti l
J.

	

it is proved that the accident happened in the course of the towage, th e
onus is on the plaintiff, the shipowner ; but when it has been shown that
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son to proceed to sea " at all hazards, " would, in the absence MACDONALD ,
.

for deduction, through not towing on accoun tof any provision
of bad weather, have entitled the plaintiff to recover at the 192 2

fixed price per diem .

	

Where freight is payable by time, it June 5 .

is earned at the end of each period specified unless a counter -

intention appears, although it may be only payable under

the charter at longer intervals . Then in the absence of specia l

agreement, it is also payable (luring the ship's detention b y

blockade, embargo, bad weather or repairs, unless the dela y

involved is so great as to put an end to the whole contract .

See Scrutton on Charterparties, 10th Ed., 382, where the
charterer could, as defendant did here, cancel the contract ,

though no weight was attached by plaintiff to this point. The

case cited, in support of the proposition that freight is payable,
when the ship is detained by bad weather, is Moorson v. Greares

(1811), 2 Camp. 627. There the plaintiff let his ship to th e
defendants for a voyage at £6,300 freight for the first eigh t

months, and if the boat should be engaged for a longer time i n

completing the voyage, then at the rate of 47s . 6d. per ton per
month. The ship was seized for attempting to enter a block-
aded port and her cargo condemned ; but she was afterward s
released, and Lord ElIenborough, in his judgment, held that
the voyage had not discontinued, and that the freighters were
liable for the time the ship was detained in the blockaded port
"in the same manner as if it had arisen by contrary winds o r
from embargo ." I think the same principle would apply t o
the towage contract in question, but aside from any such impli-

cation, it would appear that the parties had in contemplatio n

that the actual towing operation might be delayed throug h
stress of weather. The contract gives evidence of this under -
standing, as it contains a stipulation that,

"If by reason of stress of weather, the said tug is forced to tie up for a

longer time than four consecutive days of 24 hours each, at any one tim e

the charter will pay hire for the first four days, she is so tied up, at th e

rate of $300 per day, and for the remainder of the time she is so tied up ,

at the rate of $250 per day . "

Then it provided that there might be a cessation of towage

under the contract, while the tug was engaged in assisting an y
vessel in distress, and provision is made as to the division of

any salvage money that might be earned by such service. In

THE B .C .
_HILLS, TUG
AND BARG E

Co .
v.

KELLEY

Judgment
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construing a contract the object should be, to arrive at the inten-
tion of the parties. The Court should not adhere to the literal
meaning of the words, if an injury would thereby ensue. A11.
the circumstances of each particular contract should be looke d
at . What the parties did, as well as what they said in . the
contract, might be considered as affording a . basis of construc-
tion, if any ambiguity existed . If the contract in question i s
to be construed in this manner, one is required to consider i t
in the light of the nature and details of the adventure con -
templated by the parties : _Ilachill v . 11"riylrt Brothers cG

(1888), 14 App. Cas. 106, per Lord Ilaisbury at p . 114 ; Lord
Watson at p . 116 ; Lord Macnaghten at p . 1.20. Then the
construction to be given to charters or bills of lading, is no t
"an unnecessarily strict one, but such a one as, with reference to th e

context, and the object of the contract, will best effectuate the obvious an d
expressed intent of the parties" :

Diemech v . Corlett (1858), 12 _Moore, P .C. 199 at p . 224 .

I do not think, however, that there is any ambiguity or
contradiction in the terms of the contract . I`pon its con-
sideration as a whole, in order to arrive at its general mean-
ing, see Elders/le Steamship Company V . .Bortlru•ick (19(15) ,
A.C' . 93, and in view of the surrounding circumstances I con-
clude, that the parties intended that the towage should b e
proceeded with as speedily as possible, subject to the stipulatio n
made as to tying up at any time through stress of weather .
In that event the charterer should only pay for the use of th e
tug at the reduced rate of <`,250 per day, should such tying u p
at any one time exceed four days . A reasonable construction
would be that such tying up might occur more than once an d
consequent reduction take place. The incentive to the tug-
boat owner to proceed expeditiously was the increased hire ,
while towing, with probably no appreciable increase of expendi -
ture .

	

here the tying up, as far as the rafts were concerned ,
was for almost the entire period, for which the plaintiff seeks

to recover hire of its tug. If the plaintiff had the right t o

tie up and not proceed with the towing on . account of the

weather, without any limitations as to time, then was Johnson,

as the captain of the tug, justified in not proceeding across th e

Hecate Strait during such lengthy perio d

MACDO x ALD ,
J.
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This involves consideration of his statement, as to the weather IACn°NA L

preventing him.. from doing so.

	

I have first to determine

	

J .

whether he was honest in so stating, and then whether his

	

192 2

decision was justifiable and relieved the plaintiff from non- June 5 .

performance. Johnson had an admittedly good record as a THE Re .
tug boat captain . In pursuance of the terms of the contract _MILLS, Tun

he kept a log or diary, outlining the state of the weather and . AND BARG E
Co .

other essentials during the time that he was at Queen Char-

	

v.
KELLE Y

lotte Islands. A. copy of this log was forwarded from time to
time by Johnson to the plaintiff for transmission to the defend-
ant. This would operate as a check as to the state of th e
weather, and whether it was fit for towing or otherwise . This
clause may have been inserted in the contract for that purpose .
Without discussing such reports in detail, suffice to say, that
plaintiff contends they support Johnson 's statement that durin g
all the time he was at the Islands, it was too stormy for hi m
to cross the Strait to Captain Cove . IIe asserted that thi s
was the sole reason for not proceeding with . the towing. He
made ineffectual attempts but claimed that he was prevente d
by stress of weather and had to seek shelter, generally at Thurs-
ton Harbour. He mentioned the general conditions as to wind ,
sea and weather, which should prevail in order to justify hi m
in making the crossing, but stated that upon no occasion were
the conditions such as to warrant the venture .

I understood him to say that the weather during all this judgment

period was so severe as to be dangerous, even for the "Com-
modore" to cross alone, without any of the rafts . IIe explained .
afterwards that if his statements might be so construed., stil l
that he did not so intend . Except for what I thought at th e
time was such exaggeration as to the weather, he gave hi s
evidence candidly and impressed me favourably . On con-
sideration .I was inclined to the opinion, that he could no t
have intended to convey the impression that the tug alone ,

lout any raft, could not, (luring this lengthy period, hav e
proceeded across the strait . While no rafts had been towe d

across during this time, he was well aware that boats ha d
crossed . He must have known that defendant or some of hi s
witnesses in Court would also have this knowledge . I think
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sunderstood the purport of the questions on this point ,

and thus the answers were unresponsive or inaccurate . I am

satisfied that Johnson was not wanting in courage to undertak e

completion of work with which he was so familiar, nor do I

think that his log or diary was made up with a view of formin g

an excuse, for wasting the time of the tug and crew. It would

mean that not only was he manufacturing evidence to meet any

claim of defendant for not towing, but was preparing materia l

to offset any complaint of his employers for not earning th e

full rate of hire of the tug. He kept his tug with steam up ,

apparently ready to cross, whenever he considered the weathe r

favourable for that purpose . While the locality is not thickly

peopled, still it must have been common knowledge that John-
son was at the islands with the "Commodore" for the purpose

of towing defendant 's rafts to the Mainland. As one day

followed another without the work proceeding, Johnson mus t

have appreciated the fact that his failure to depart would b e

noticed and criticized by members of his own crew, as well a s

all the inhabitants within a reasonable distance . I could see
nothing to impute fraud nor dishonesty, and feel satisfied tha t

the log or diary was a correct account of Johnson ' s observa-

tions. Further, I credit his statement, that he honestl y

believed that the weather was not fit, from the period of hi s

arrival to his departure from the islands, to tow any of th e

rafts across to the Mainland .

Was Johnson justified in coming to this honest conclusion ?

There was no specific provision in the contract as to who wa s

to determine, when the tug should tie up through stress o f

weather . It is fair to conclude that, in the absence of an y

such provision, the captain in charge of the towing operation s

should have the right to decide such important question . I

do not see how the towing of logs, at any rate, along our exten-

sive coast line, could proceed on any other basis . Tug-boa t

owners mast necessarily rely on the judgment and ability o f

captains in charge of their tugs . I do not think charterer s

could reasonably contend that, generally speaking, this positio n

was unsound, and did not, in the absence of express provision ,

impliedly form part of any contract for towing .

MACDONALD, he n
S .
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While the defendant had John Macmillan, as logging super- MACPjONALD,

intendent, representing him at his camp, it was contended that

	

—
his authority only extended to placing the rafts at the disposal

	

192 2

of the plaintiff ready for towing . So the fact that Macmillan June 5 .

did not complain during the time as to the towing not pro- THE B.C .

reeding, was met with the contention that, it was not within MILLS
B

, TUG

the scope of his authority. In. other words, it was contended
AND

Co .
ARG E

that the contract was absolute and was to be carried out,
1LELLEr

irrespective of any instructions that might be given by Mac-
millan or anyone on behalf of the defendant.

Defendant adhered firmly to this ground, to which I have
already referred, and cited authorities where non-performanc e

was not excused. I think the facts in these cases are dis-

tinguishable from the present one, and that the parties con-
tracted upon the basis that the towing should only proceed in

favourable weather, with a good excuse if bad weather pre -

vented performance . On this point, a portion of the judgmen t

of Lord Loreburn, in F . .4 . Tam pl in. Steamship Company ,

Limited v. linglo-Mexican Petroleum, Products Company,

Lio,ilci7 (1916), ? A.(" . 397 at p . 403, might to some extent

be aptly applied. He was there construing a . contract, and .

said in every such case it was now necessary
"to examine the contract and the circumstances in which it was made, no t

of course to vary, but only to explain it, in order to see whether or no t

from the nature of it the parties must have made their bargain on th e

footing that a particular thing or state of things would continue to exist . -Judgment

And if they must have done so, then a. term to that effect will be implied ,

though it be not expressed in the contract ."

There was a large amount of evidence adduced as to th e

state of the weather during this period . Comparison was mad e
between the statements contained in the log or diary and the

witnesses produced. on the part of the defence.

I think the decision of Johnson, as captain of the tug, as t o
the state of the weather, should prevail and be accepted, unles s

I am satisfied that such decision, though honest, was unjustified .

The state. of weather at different points along the coast differs ,

even though the distance between such points is net great .

Parties might have gone, even in a small. boat, along the rn
side of the Islands towards the north with perfect safety, many

days during this period, when it iii boat captain . with due

14
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regard for care in operating his tug and tow, would not ventur e
to cross over to the Mainland, some 80 miles distant . There
may be an honest difference of opinion, as to the state of th e
weather on particular days, and yet the decision of a perso n
having such responsibility as Johnson, should be entitled t o
greater weight than the ordinary observer, moving in a smal l
compass, and not requiring to note conditions indicating th e
state of the weather 20 or 30 miles distant .

I think the burden rested upon the plaintiff of proving tha t
it was excused from performance of the contract, or in othe r
words, that the "tying up of the tug" was justifiable on account
of weather conditions . Johnson was corroborated in his state-
ments by other witnesses, and though met with a mass of evi-
dence to the contrary, coupled with criticism of his log, I hav e
concluded that his decision was not only honestly formed bu t
was justified .

It follows that the plaintiff is entitled to the balance stil l

due for towage under the contract . The counterclaim is dis-

missed with costs .

Judgment for plaintiff.
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REX v. JOHANSON .

Criminal law—Crime on high seas—Obstructing public officers—Offence b y
foreign seamen—"Port of Vancouver" — Overhauling launch withi n
three-mile limit—Proceedings instituted without leave of Governor-
General—Criminal Code, Secs . 168 and 591—41 & 42 Vict., Cap. 73 ,
Secs . 3 and 6 (Imperial)—R .S .C. 1906, Cap . 48, Secs . 16 and 248.

A launch of which the accused were master and engineer respectively cam e
from a United States port into the port of Vancouver and did not
make inward entry . They remained over night, took on a cargo o f
whisky, and left next day from English Bay for American water s
without making outward entry. They were pursued by the customs
collector who overhauled them beyond the port of Vancouver bu t
within three miles from shore. They resisted capture and were con-
victed of resisting an officer in the discharge of his duty. The
accused were American citizens and leave of the Governor-Genera l
under section 591 of the Criminal Code was not obtained until after
the commitment but before the trial .

Held, on appeal, reversing the decision of CAYLEY, Co. J . (MCPHILLIPS ,

J.A. dissenting), that the appeal should be allowed and the convictio n
quashed .

Per MACDONALD, C .J .A. : Whether the case is governed by section 591 of
the Criminal Code or section 3 of the Territorial Waters Jurisdiction
Act, 1878 (41 & 42 Vict ., Cap. 73), the definition of "proceedings "
in the Imperial Act is a logical and reasonable one which should
also be applied to the Criminal Code, and makes the commitment th e
initial proceeding in the trial . As the statute requires that befor e
the offender be committed for trial leave of the Governor-General
must be had, the conviction was bad as leave was not obtained unti l
after the committal.

Per MARTIN, J.A. : The customs collector was not acting "in the execution
of his duty" since he had gone outside the limits of his jurisdiction
over the port of Vancouver .

APPEAL by way of case stated from the decision of CAYLEY,

Co. J., of the 8th of April, 1922. The case was as follows :
"The prisoners were committed for trial on the 8th of March, 1922, by

H. O. Alexander, stipendiary magistrate in and for the County of Van-
couver, on the charge that they, the said Andrew H . Johanson and Charle s
William Lewis, did in the waters of the Gulf of Georgia, and within th e
County of Vancouver, wilfully obstruct Alfred Blake Carey, collector of
customs of the port of Vancouver, a public officer in the execution of hi s
duty, and were tried before me.

"At the opening of the trial counsel for the prisoners raised as a pre-
liminary objection the point that, under section 591 of the Criminal Code

COURT OF
APPEAL

192 2

May 31 .

REX
V .

JOHANSON

Statement
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COURT of the accused were entitled to be discharged because the leave of the
APPEAL Governor-General of Canada and his certificate, that it was expedient that

proceedings for the trial and punishment of the accused should be insti -1922

	

tuted, had not been obtained previous to the committal of accused fo r
May 31 . trial . I refused to give effect to this objection .

"It appeared from the evidence that the Cisco, a gasoline launch of
REx

	

foreign registry of which the accused Johanson was master and owner,
v 'JOnA\SOY and the accused Lewis engineer, engaged for the trip, both of the

m foreigners, came into the port of Vancouver on the evening of the 3rd
of March, 1922, but failed to make an inward entry as required by
section 16 of the Customs Act. She lay alongside a slip in False Creek
for the night and on the following morning took on board a quantity of
whisky . She then left her moorings without making entry outwards a s
required by section 96 of the said Act, and proceeded westerly through
English Bay, which is within the port of Vancouver (see the Proclama-

tion of 3rd December, 1912, on page xev ., Can. Stats . 1913) on her
voyage for United States waters . The late Colonel Carey hearing o f
her departure, immediately went to Jericho Beach on the south shore of
English Bay, and with other officers followed in a fast launch belongin g
to the Dominion of Canada Air Service, a boat which they believed to be ,
and which was the Cisco and which was still then "within the limits" o f
the port of Vancouver . They followed in such a way and at such a
speed that they would not overhaul the Cisco until she was outside th e
port limits, because after she got outside the port limits it would be
distinctly a case of the Cisco leaving the port in a manner in contra-

vention of the Customs Act, whereas, if they caught the Cisco within th e
limits of the port the Captain of the Cisco would say he was only skirting
up and down the Bay and always intended to return to his wharf . As soon
as the Cisco was definitely outside the westerly limit of the port of Van-

couver, being the line from Point Atkinson to Point Grey, they closed u p
on her and hailed her through a megaphone and ordered her to stop, th e
customs officer stating that they were customs officers and wanted to

Statement come aboard . The Cisco, however, did not stop .

"The officer again hailed the Cisco and ordered her to stop in the
`King's' name, which she did not do . Johanson manoeuvred the Cisco
in such a way as to prevent the officers boarding her, but after some delay
the launch got alongside and Colonel Carey and special officer Barton
jumped aboard .

"'Me Cisco was leaving Vancouver bound for a foreign port and ha d
got beyond the limits of the port but was within the boundaries of th e
County of Vancouver as defined by the Counties Definition Act Amend-

ment Act, 1920 [B .C . Stats. 1920, Cap . 20], and within one marine league
of the Coast of Canada when they boarded her .

"At the opening of the trial, counsel for the Crown produced in Court
the authority of the Governor-General of Canada as required by sectio n
591 of the Code, dated 22nd March, 1922 .

"At the conclusion of the case for the Crown, counsel again rnovcd tha t
the accused should be discharged for the same reason as given in his pre-

liminary objection . I again refused the application hut stated that I
would reserve the question for the opinion of the Court of Appeal .
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"Counsel for the accused then moved that they should be discharged on COURT OF

the ground that Colonel Carey being a public officer was not in the APPEAL

execution of his duty at the time of the alleged obstruction, he not being
authorized by law to stop and board the Cisco, when she was beyond the

	

1922

limits of the port of Vancouver and bound for a foreign port .

	

May 31 .

"I refused this application also but stated that I would reserve the

question for the opinion of the Court of Appeal .

	

REx

"Evidence for the defence was then given .

	

V .
"I found both the accused guilty and remanded them for sentence until

JOHANSO N

the questions herein reserved were decided .
"The questions so reserved by me for the opinion of the Court o f

Appeal are :

"1. Was I right in holding that it was not necessary that the leave

of the Governor-General of Canada, and his certificate, that it was statement

expedient that these proceedings should be instituted should have been

obtained before the accused were committed for trial by the magistrate ?

"2. Was I right in holding that Alfred Blake Carey, a public officer ,

was in the execution of his duty when the alleged obstruction took place? "

The appeal was argued at Vancouver on the 11th of April ,
1922, before MACDONALD, C .J.A., MARTIN, McPHILLIps and

EBERTS, JJ.A .

J . D. Taylor, K . for accused : The charge is under section

168 of the Code. ' Under section 591 of the Code (taken from
section 3 of the Territorial Waters Jurisdiction Act, 1878 (4 1

42 Viet., Cap. `73 ), leave of the Governor-General must be

obtained : see Rex v. Neilson (1918), 30 Can. Cr. Cas . 1 ;

Rex v . Heckman (1902), 5 Can. Cr. Cas. 242. The authority

of the Governor-General was dated March 22nd . Accused wa s

committed on March the 8th . The consent was obtained too
late. The learned judge followed Rex v. Tano (1909), 14
B.C. 200 ; 14 Can. Cr. Cas. 440. The next point is that
the boat was beyond the port when seized. The customs office r
exceeded his powers when he hailed or boarded the vessel in Argumen t

the open sea . Section 246 of the Customs Act applies to
"port" : see Borjesson and Wright v. Carlberg (First Appeal )
(1878), 3 App . Cas. 1316 at p . 1321 .

Wood, for the Crown : The Territorial Waters Jurisdiction
Act was passed by reason of Reg. v . Keys (1876), 2 Ex. D. 63 ;
46 L.J., M.C. 17. The offence was committed within the
three-mile limit . The Gulf of Georgia is not the "open sea."
The consent, although after the commitment, was obtained befor e
the trial : see Rex v. Neilson (1918), 30 Can. Cr. Cas. 1 at
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p. 5 . The Customs Act, section 16, requires entry of bot h
ingoing and outgoing vessels . They were in pursuit of thi s
vessel within the jurisdiction : see The Ship North v . Regem

(1906), 37 S.C.R. 385 at p. 394. The pursuit commence d

while the vessel was within the port .
Taylor, in reply.

31st May, 1922 .

MACDONALD, C .J.A . : The prisoners were arrested for
obstructing a public officer in the execution of his duty . A
preliminary investigation was held before the stipendiar y

magistrate for the County of Vancouver, and they were dul y
committed for trial . They were tried in the County Court
Judge's Criminal Court and convicted, whereupon a case stated
was prepared by the learned County Court judge, and sub-
mitted to this Court for our opinion.

The accused Johanson was the master and owner, and the
accused Lewis was the engineer of a launch which came fro m
a foreign port to the port of Vancouver, but did not make the
inward entry. They remained overnight and the next morning
took a cargo of whisky and started, without, making outwar d
entry, upon a voyage to American waters . The customs col -
lector, the late Colonel Carey, pursued them in a fast moto r
launch, overhauling them just outside the port of Vancouve r

MACDONALD, in the Straits of Georgia, and within one marine league of
C .J .A .

the shore. They resisted capture, and this resistance of an
officer in the discharge of his duty is the offence of which the y
have been convicted .

The first question asked is as follows :
"Was I right in holding that it was not necessary that the leave of the

Governor-General of Canada and his certificate, that it was expedient

that these proceedings should be instituted should have been obtained

before the accused were committed for trial by the magistrate?"

The necessity for such leave is alleged to arise by reason o f
section_ 591 of the Criminal Code, which enacts that :

"Proceedings for the trial and punishment of a person who is not a

subject of His Majesty, and who is charged with any offence committe d

within the jurisdiction of the Admiralty of England, shall not be insti-

tuted in any Court in Canada except with the leave of the Governor-Genera l

and on his certificate that it is expedient that such proceedings shoul d

be instituted."
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This section is taken from the Imperial Act, the Territorial COURT O F
APPEAL

Waters Jurisdiction Act, 1878 (41 & 42 Viet., Cap. 73), Sec.

	

_

3, which I need not quote since it is in effect the same as said

	

1922

section 591. If the offence of which the accused were con- May 31 .

victed falls within the purview of the said Imperial Act, then

	

RE X

section 591 is merely a gratuitous provision intended, no doubt,

	

v .

ex abundanti cautela, to facilitate the inforcement of the
JOHANSON

Imperial Act . There is no doubt in my mind that the Imperia l
Act is in force in Canada with respect to all waters whic h
fall within its purview ; and there is no doubt also in my mind,
that the Act relates to the open sea within one marine league
of the shore, in other words, it clearly applies to the sea within
what is popularly called "the three-mile limit" at least . Now,

the Straits of Georgia may or may not be regarded by
international law as open sea. If it is to be regarded as open
sea, then the marginal waters along the coast of Britis h
Columbia, bordering upon the straits within one marine leagu e

from low-water mark, are territorial waters within the juris-
diction of the Admiralty of England, or as it is put in the
English Act, "within the jurisdiction of the Admiral ." On
the other hand, if the Imperial Act does not apply to any terri-
torial waters within the jurisdiction of the Admiral, except t o
those which are part of the open sea within the three-mile lirilit ,
and if the Straits of Georgia are not part of the open sea, the n
section 3 of the Imperial Act, in my opinion, does not apply,

MAO
c_

o
a . a

lyALD ,
.

but if the Straits of Georgia are part of the open sea, then
there is no question in my mind that this case is governed by

that Act. Section 3 applies to offences committed within the
jurisdiction of the Admiral as declared by that Act, and th e
interpretation clause contained in the Act itself, section ' ì ,
defines territorial waters in reference to the sea to which th e
Act applies, as meaning

such part of the sea adjacent to the coast . . . as is deemed by inter -
national law to be within the territorial sovereignty of Her Majesty ; and

that for the purpose of any offence declared by this Act to be within the

jurisdiction of the Admiral, any part of the open sea within one marin e

league of the coast measured from low-water mark shall be deemed to b e

open sea within the territorial waters of Her Majesty's dominions."

In Hall 's International Law, 7th Ed., 158, the question i s
discussed as to whether straits of considerable breadth are or
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The author refers to the Treaty of Washington, 1846, definin g
1922

	

the boundary between Canada and the United States through
May 31 . the Straits of Georgia and Juan de Fuca, but makes no definite

R,Eh

		

statement upon the rights of the respective countries in th e
waters of the Straits beyond one league from. shore . He says :

TOUA\SOA "It seems to be generally thought that straits are subject to the sam e

rule as the open sea ; so that when they are more than 6 miles wid e

the space in the centre which lies outside the limit of a marine leagu e

is free, and that when they are less than 6 miles wide they are wholly

within the territory of the state or states to which their shores belong ."

He does not, however, himself quite agree with this .

Section 591 of the Code, if it is to govern the present dispute ,
stands alone and unqualified, and is wide enough in its term s
to include all territorial waters whether within the three-mil e
limit or otherwise, being within the jurisdiction of th e
Admiralty of England. I have no doubt that the waters i n
question, even if not within the purview of the Imperial Act ,
are waters within the jurisdiction of the Admiralty, and there -
fore if the section applies at all, the case clearly falls within it .

In my view it is not necessary to decide which of these tw o
statutory enactments is to govern ; if the Imperial Act is t o
govern, then it must be read with the interpretation of sectio n

contained in the Act itself, which is as follows :
"Proceedings before a justice of the peace or other magistrate previou s

MACDONALD, to committal of an offender for trial or to the determination of th e
C .J • A_ justice or magistrate that the offender is to be put upon his trial, shal l

not be deemed proceedings for the trial of the offence committed by such
offender for the purposes of said consent and certificate under this Act, "

which I take to mean that before the offender shall be com-

mitted for trial by the magistrate, the consent must be had .

Admittedly it was not obtained until after the committal, an d
therefore ender that Act, if it applies, the question should b e
answered in the negative . On the other hand, if section 59 1
is the section which governs the case, it must be read as we fin d
it without any interpretation by Parliament of its meaning .
Moreover, we cannot assume that by adopting it from th e
Imperial legislation, Parliament intended it to have the sam e
interpretation as was given by that legislation . Chapter 1 ,

section 21, subsection 4, R .S.C . 1906 . declares that :
"Parliament shall not, by re-enacting any Act or enactment, or by
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revising, consolidating or amending the same, be deemed to have adopted COURT O F

the construction which has, by judicial decision or otherwise, been placed APPEAL

upon the language used in such Act, or upon similar language ."
192 2

Now while not in strictness a re-enactment, it can, I think, be
put upon no higher plane than a re-enactment .

In Rex v. Tano (1909), 14 B.C. 200, MoRRisox, J., on an
application for habeas corpus after the committal of the accuse d

for trial, while professing to follow the English Act, held tha t
the detention was not wrongful notwithstanding that consen t
had not been obtained before the committal. It was argued
that consent is necessary only before the trial is proceeded
with in the Court which tries and inflicts the punishment, th e
words being "Proceeding for the trial and punishment . . . .
shall not be instituted in any Court in Canada," without leave .

It is contended on behalf of the Crown that the proceeding s

for trial and punishment of the accused, were instituted in
the County Court Judge's Criminal Court, and not in th e
magistrate's Court . Counsel for the accused submits that the
consent must be had before the inquiry in the magistrate' s
Court . Unless, therefore, I can hold that the initial steps for
the trial and punishment of the accused did not take place
until the commencement of the trial in the County Court Judge' s

Criminal Court, the trial of the accused was illegal . Under

the Code the accused might consent to be tried summarily .
It is not clear even that he might not have been tried sum-
marily in this Province without his consent, but be that as i t
may, a summary trial before the magistrate could only tak e
place with the necessary consent of the Governor-General . By

the Imperial Act the point of time at which the consent become s
necessary is the eve of committal, when the magistrate has mad e

up his mind to it . Were the accused to consent to be trie d

summarily, the consent would be required before the summary

trial could proceed .

Now, while the interpretation of section 3 of the Imperial
Act as to the meaning of "proceedings," making the commit-
ment the initial proceeding in the trial, is purely arbitary an d

not necessarily logical, still, it appears to me to be logical a s

well. Up to that time it is not known whether there shall be
a trial or not. The moment the prisoner is committed he is

May 31 .

REx
V .

JOHANSON

MACDONALD,
C.J .A .
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Therefore, apart from the Imperial Act, it would be a reason -
1922

	

able construction of section 591 to hold that before the
May 31 . magistrate could commit, he must have the requisite consent .

REa

	

Moreover, it meets the objection to a construction which woul d
v . render the Governor-General's leave applicable to the pre -

JoHANSON
liminary investigation, that the delay entailed in obtaining th e
leave would render the section abortive, since the accused would
be given ample opportunity and time to escape .

On principle and in the interest of conformity, section 59 1
should bear the same meaning in respect to leave to institute
proceedings as does said section 3, and therefore it is imma-
terial in this case which shall be held to govern its decision .

The question is answered in the negative.
This conclusion renders it unnecessary to answer the second

question.

MARTIN, J.A. : In my opinion the second question should b e
answered in the negative, because, in brief, the collector o f
customs was not acting "in the execution of his duty," as the
section (168) bath it, since he had gone outside the limits o f
his jurisdiction over the port of Vancouver, and hence, though
he was a public officer, yet it has not been shewn to be any part
of his "duty" to seize vessels which had gone outside the limit s
of the port over which he had jurisdiction : it is not for me
to inquire whose duty it was to make such a seizure, or if ,
indeed, any one has been deputed by Parliament to do so .
Something was said during the first argument about the juris-
diction of the collector being extended beyond his port on th e
theory of continuous or "hot" pursuit (of which Rex v. The
Ship North (1905), 11 B.C. 473 ; 2 W.L.R . 74 ; (1906), 37
S.C.R. 385, is the leading international example in fishery ease s
on the high seas, where a foreign poaching vessel was seized by
a Canadian fisheries protection cruiser), but even assuming
(which I do not) that such a doctrine is applicable to this cas e
of the mere limits of an internal port, yet on the facts now
before us, as restated in the amended case, it is clear that th e
pursuit and consequent seizure were deliberately delayed so a s
to enable the vessel to get beyond the port limits, and therefore

MACDONALD ,
C.J.A .

MARTIN, J .A.
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in a maritime sense cannot legally be regarded as either con- COURT O F
	 .

tinuous or "hot," concerning which Mr . Justice (now Chief —
Justice) Davies observed, p . 394 :

	

1922
"This clear terse statement of the law and the reason for it is amply May 31 .

sustained by the array of authorities cited by MARTIN, J ., the local judg e
in admiralty, in his judgment . The right of hot pursuit of a vessel

	

REx
found illegally fishing within the territorial waters of another nation

	

V .

being part of the law of nations was properly judicially taken notice of JofA :rsox

and acted upon by the learned judge in this prosecution . "
And at p . 400, there is the following appropriate observation

by Mr. Justice Idington :
"It is just as if a statute authorized in like words a sheriff to seize

goods or person . That would be read as meaning, though not expressl y
saying so, within his county . "

Such being my opinion, it is not necessary to give an answer
to the first question as to the jurisdiction of the Admiralt y

under section 591, and the more I reflect upon it the more am

I inclined not to express an opinion thereupon till the difficul t

and important question it raises is more fully debated . It has
been overlooked that the extension of the international bound-
ary line (49th parallel) between Canada and the United State s
has created a very exceptional condition of affairs at Point

Roberts, as is shewn by the map before us, and it is undesirable MARTIN, J.A.

that the effect of it upon the Gulf of Georgia (wherein thi s

seizure took place, outside the port or harbour of Vancouver )
and the application of the "headland to headland" theory (as
to which Cf. Rex v. The Ship North, supra, p. 479), should
be determined without cautious investigation. Those case s
which have been referred to wherein the matters complaine d

of admittedly occurred within ports or harbours within th e
body of a county, or inland bays or gulfs inter faeces terra,
are of little, if any, assistance, and the matter is complicate d
by the very unsatisfactory decision of the judges of Englan d

in Reg. v. Keyn (1876), 2 Ex. D. 63 ; 466 L.J., M.C. 17 ( a

Crown case reserved), which is distinguished by the conflict
of opinion between distinguished judges (the opinion of seve n
prevailing against that of six out of a bench of thirteen) an d
the doubts they left upon the very important matter befor e

them .

MCPHLTJ,Ipg ,
MGPIILLIPs, J.A. : This appeal has relation to a conviction

	

J .A .
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collector of customs of the port of Vancouver, a public officer ,
1922

	

in the execution of his duty .
May 31 .

	

The trial took place before CAYLEY, Co. J., in the County

REx

	

Court Judge's Criminal Court holden at Vancouver . The
v .

		

prisoner Johanson was master and owner, and the prisoner
JoHAaSOa

Lewis engineer of the Cisco, a gasoline launch of foreign
registry, and both the prisoners are foreigners .

No inward entry was made under the Customs Act . The
Cisco laid alongside a slip on False Creek, within the por t
of Vancouver, on the night of the 3rd of March, 1922, an d
on the following morning took on board a shipment of whisky

and left her moorings without making outward entry and pro-
ceeded westerly through English Bay (English Bay bein g

within the port of Vancouver) on her voyage for United State s
waters. The collector of customs (the late Colonel Carey)
hearing of the departure of the Cisco, immediately pursue d
the Cisco in a fast launch of the Dominion Air Service . The
Cisco when being pursued by the collector of customs wa s
still within the limits of the port of Vancouver, and the Cisc o
proceeded outside the westerly limit of the port of Vancouver

beyond the boundary line, viz ., beyond the line from Point
Atkinson to Point Grey, and when without the port of Van-
couver the collector of customs hailed the Cisco and calle d

MCPHILLIPS,

J.A . upon her to stop, stating that customs officers wished to boar d

her. The Cisco did not stop, but on the contrary, the Cisc o
was so manoeuvred that it was not possible for a time for the
customs officers to board her, but finally the collector of custom s
and officer Barton got aboard.

The Cisco was leaving the port of Vancouver for a foreign
port and was beyond the limits of the port of Vancouver, bu t
still within the boundaries of the County of Vancouver whe n
boarded by the customs officers .

The two questions set forth in the stated case read as follows :
"1. Was I right in holding that it was not necessary that the leave

of the Governor-General of Canada and his certificate, that it was expedi-

ent that these proceedings should be instituted should have been obtained

before the accused were committed for trial by the magistrate ?

"2. Was I right in holding that Alfred Blake Carey, a public officer ,

was in the execution of his duty when the alleged obstruction took place?"
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I would answer both questions in the affirmative. The COURT OF
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present case is one where the offence was committed withi n

the County of Vancouver, and the prisoners were apprehended

	

1922

and held in custody within the County of Vancouver, and tried May 31 .

before a Court having jurisdiction within the County of Van-

	

RE x

couver . In view of this, I am of the opinion that the leave
of the Governor-General was not a condition precedent to the

Jor'A..sov

institution of proceedings against the prisoners, i .e ., section
591 of the Criminal Code had not to be complied with in the

present case, but if I were wrong in this, the proceedings before

the stipendiary magistrate, that is, the committal for trial, were
not proceedings within the purview of section 591, not being
proceedings "instituted in any Court of Canada." The pro-
ceedings contemplated by the section are the trial proceedings—
putting the accused in peril before a competent Court for the
trial of the offence, and the leave was obtained from th e

Governor-General and placed in evidence at the trial befor e
CAYLEY, Co. J. (see Chisholm, J ., Rex v. Neilson (1918), 3 0

Can. Cr. Cas. 1 at p . 9) .

Here we have an offence committed within the County o f
Vancouver, and within the territorial jurisdiction of the Cour t
which tried the offenders, the offenders being brought in custod y
before that Court, and upon the special facts of the case I a m

not of the opinion that it can well be said that the offence to
,IiCPHII,LIPS .

be inquired into was an offence "committed within the juris-

	

J .A .

diction of the Admiralty of England . " The offence was com-
mitted in interior waters off the mouth of Vancouver harbour,
not off the Coast of British Columbia or within one marine
league of the Coast (see Duguay v. North American Trans-

portation Co . (1902), 22 Que. S.C . 517 ; Rex v. Schwab

(1907), 12 Can. Cr. Cas . 539 ; The Wavelet (1867), Young
Adm . 34 ; Bruce 's Case (1812), 2 Leach, C .C . 1093 ; Reg. v .

Kept (1876), 46 L.J., M .C. 17, Cockburn, C.J . at pp. 63-4 ;

Reg. v. Hughes (1479), 4 Q.B.D. 614 ; Attorney-General fo r

the Dominion of Canada v . Attorney-General for the Prorinces

of Ontario, Quebec and Nova Scotia (1898), .1.C . 700 at p .

707, "public harbours" ; In re Walton (1905), 10 O.L.R . 94 ;

"the circumstances under which the prisoner was brought back
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to Canada could not be inquired into, that being a matter t o
be raised by the Government of the country whose laws wer e
alleged to have been violated, or at the suit of the party injured ,
against the person who had committed the alleged trespas s
against him" : Osler, J.A. at p . 100 ; Constable ' s Case (1601) ,
3 Co. Rep. 107 ; Admiralty (1611), 6 Co . Rep. 79 ; 2 Hale,
P.C . 18 ; 2 East, P.C. 804 ; Cunningham's Case (1859), Bell ,
C .C. 72 ; 28 L.J., M.C. 66 ; Archbold's Criminal Pleading,
25th Ed., pp. 31, 33, 334 . )

Then as to whether the collector of customs was a publi c
officer and was in the execution of his duty when the obstruction
took place? There can be no question upon this point, in my

opinion. In the English Court of Criminal Appeal, Whitaker

(1914), 10 Cr. App. R. 245, it was held that :
"A `public officer' is one who discharges any duty in which the publi c

are interested, for which he is paid out of moneys provided for the public

service, and must be either a `judicial ' or a `ministerial' officer . "

Section 168 of the Criminal Code reads as follows :
"168 . Every one is guilty of an indictable offence and liable to te n

years' imprisonment who resists or wilfully obstructs any public office r
in the execution of his duty or any person acting in aid of such officer . "

And subsection (29) of section 2 of the Criminal Code read s
as follows :

" `Public officer' includes any inland revenue or customs officer	

Therefore there can be no question that the collector of custom s
is a "public officer," and when interfered with and obstructe d
in his duty the persons who obstruct, as the prisoners here did,
are guilty within the meaning of section 168 of the Crimina l

Code.

It cannot be doubted that within the port of Vancouver th e
collector of customs would have been entitled to board th e
Cisco in the discharge of his duty and acting under the pro -
visions of the Customs Act, particularly in the present case ,

where admittedly the Cisco did not make entry or clear fro m
the port, in fact flagrantly flouted the customs authorities .

During the argument I had occasion to make some observa-
tions upon this point, and I see no reason to change them . The
case is a flagrant one and cannot be allowed to pass withou t
some trenchant disapproval of such conduct ; to not make entr y
or clear the ship was reprehensible conduct, only to be
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aggravated when there was refusal to stop when commanded COURT OF
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to do so in the King's name. The collector of customs rightly

	

—

pursued the Cisco in the discharge of his duty, and the pursuit

	

192 2

was continuous from within the port of Vancouver to a point May 31 .

just across the westerly boundary of the port. Upon that

	

RE x

state of facts, unquestionably the collector of customs was

	

v.

justified in boarding the Cisco in the discharge of his duty, and
JoxAVSO v

being interfered with in that discharge of duty the offenc e
was committed .

In this connection it is well to note what Chief Justic e
Marshall said in The Exchange (1812), 7 Cranch 116 at p .
144 :

"When merchant vessels enter (foreign ports] for the purposes of trade ,
it would be obviously inconvenient and dangerous to society, and woul d
subject the laws to continual infraction, and the government to degrada-
tion, if such merchants did not owe temporary and local allegiance,
and were not amenable to the jurisdiction of the country ."

MCPHILLIPS ,
The above language of Chief Justice Marshall was referred

	

J .A .

to by my brother MARTIN in his judgment in Rex v. The Ship

North (1905), 11 B.C. 473, a very notable case which was
affirmed by the Supreme Court of Canada (37 S.C.R. 385) .

There it was held that a foreign vessel found violating the
fishery laws of Canada within three marine miles off the sea-
coasts of the Dominion, may be immediately pursued beyon d
the three-mile zone, and be lawfully seized on the high seas .
The ratio decidendi of that case amply justifies the action o f
the collector of customs in the present case . There would b e
an end to all Sovereign authority if what was done here coul d
be done with impunity .

EBERTS, J .A. would allow the appeal .

Appeal allowed, McPhillips, J .A . dissenting .

Solicitor for appellant : W. F. Brougham .

Solicitors for respondent : Lane, Wood & Co .

EBERT'S, J .A .
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THE ENGINEER MINING COMPANY AND ATTOR -
NEY-GENERAL FOR BRITISH COLUMBI A

v . FRASER ET AL.

Mines and minerals—Certificate of improvements—Application for with-
drawal and claims relocated—On lapsing of relocations ground locate d
by others who obtained Crown grants—Action to set aside—Fraud--
Mistake of official—Laches—R .S .B .C. 1911, Cap. 157 .

The owners of a group of claims formed the plaintiff Company to whic h

the claims were assigned with the exception of two one-twenty-fourths '

interests in the group. On the necessary work being done these
assignments with applications for certificates of improvements were
sent to the mining recorder . Both the mining recorder and the Com-

pany's officials later concluded that certificates of improvements coul d
not be issued until _all the interests were in the Company and on
the mining recorder's suggestion the applications for certificates o f
improvements were withdrawn and the claims were allowed to expire
and the ground was relocated . In the following year the Company

failed to do the representation work and also allowed its free miner' s

certificate to expire . On the claims lapsing A . (now deceased, th e
defendants being administrators and beneficiaries of his estate) an d
associates relocated the same ground, did the necessary work without

molestation and obtained certificates of improvements and eventuall y
Crown grants . Twelve years after A . and associates relocated, th e
plaintiff Company brought action to set aside the Crown grants on

the ground that the mining recorder erred, in that the Compan y
should have been granted certificates of improvements when it applie d
for them . The learned trial judge dismissed the action holding tha t

the plaintiff Company should have adversed the defendants' applica-
tion for certificates of improvements .

Held, on appeal, affirming the decision of CLEMENT, J . (MCPHILLIPS, J .A .
dissenting), that the failure of the plaintiff Company to take adverse

proceedings when A . applied for certificates of improvements was a
bar to its claim ; also the deliberate withdrawal of the applications,

even upon the advice of the mining recorder was fatal to the Com-
pany's case . There was the further bar to the plaintiff's claim that
subsequent to the withdrawal of the applications the Company allowe d

its free miner's certificate to expire and ceased to carry on operation s
for some years .

PCY MACDONALD, C' .J .A . : Section 27 of the Mineral Aet which provide s
that a free nin er is not to suffer from the mistakes of officials ,
must not be , o I-trued too widely and was not intended to relieve a
party in the tion of the plaintiff Company from the consequence s
of its actions I'v rn if those of an official contributed in some degre e
to the loss .

[ABirmed by the 3m licial Committee of the Privy Council . )

COCRT O F
APPEA L

192 2

June 6 .

THE
ENGINEE R

MINING CO .

FRASER
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A PPEAL by plaintiffs from the decision of CLEMExr, J . of COURT O F
APPEA L

the 5th of October, 1921, in an action for a declaration tha t

certain claims in-the Atlin district are valid and existing min-

	

1 922

eral claims and that certain restakings over the said claims dune 6 .

by the defendant Alexander, for which he received Crown

	

TH E

grants, be declared to have been a fraudulent jumping of the ENGINEE R

plaintiff Company's claims and that he fraudulently caused
Z'11\ItiG CO .

u .

Crown grants to be issued therefor . The ground in question FRASER

was first staked in 1899, there being 16 claims including frac-

tions . In December, 1899, the owners of these claims boun d
themselves into a partnership by a co-ownership agreement and

called it the Aga Gold Mining Company, Limited Liability ,
but it was not a limited liability company nor was a fre e
miner's certificate issued to it . The document of transfer o r
co-ownership was duly recorded at Atlin in February, 1900 .
Later in the same year all of said claims and interests in th e
Aga Gold Mining Company were transferred to the plaintiff

Company . The Company had the claims surveyed in 190 5

and on the said surveys being deposited with the proper officer s
at Victoria, applied for a certificate of improvements . The
certificate of improvements was not issued on the ground that
the Aga Gold Mining Company had not a free miner's certi-
ficate and that there was outstanding front the plaintiff Com-
pany a two-twenty-fourths ' interest in the claims. The expira-

Statement
tion of the time for record of the next year's assessment wa s

nearing and those interested on hand decided to withdraw th e

applications for certificates of improvements and on the claim s
lapsing the ground was relocated as the Engineer No . 1 ,
Engineer No. 2, Engineer No. 3, Engineer No. 4 and Enginee r
No. 5. After the first year's work was recorded these claims ,

with the exception of Engineer No . 1, were allowed to run ou t

and were relocated by Alexander and associates in 1909, with
the exception of three fractions that were relocated, one in 191 0
and two in 1912. On the necessary representation work bein g
done, Alexander and associates obtained Crown grants. After
the original claims were relocated in 1907 the plaintiff Company
appeared to have lost interest, as the assessment work was no t

done for the following year and the Company allowed its fre e
15
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miner's certificate to expire . The defendants were unmoleste d
in the performance of the necessary work to obtain certificate s
of improvements, which were granted in November, 1911, and
Crown grants duly issued thereon. No adverse proceedings
were taken by the Company in respect of defendants' applica-
tions for certificates of improvements . The writ was issued
in this action on the 21st of February, 1921 . The learned
trial judge dismissed the action on the ground that when Alex-
ander applied for certificates of improvements the Compan y
failed to take adverse proceedings pursuant to section 85 o f
the Mineral Act .

The appeal was argued at Vancouver on the 3rd, 4th an d
5th of April, 1922, before MACDONALD, C .J.A., GALLIIIER ,

MCPHILLI s and EBERTS, M.A .

Mayers, for appellants : The plaintiff Company should hav e
received its certificate of improvements. The so-called Ag a
Company was a mere partnership . Each individual had hi s
free miner's certificate and that was all that was necessary .
A certificate could not have been issued to the Aga Company .
As to the effect of the partnership see Lindley on Partnership ,

8th Ed., 137 ; Wray v. TT'ray (1905), 2 Ch. 349 . The action

of the mining recorder came within section 27 of the Minera l

Act : see Kitchin v. The King (1922), [30 B .C. 421] ; 1
W.W.R. 697 ; Lawr v . Parker (1900), 7 B.C. 418 ; Tangh e
v . 1.1- organ (1904), 11 B .C. 76 ; and Coilister v . Reid (1919) ,

27 B.C. 278 ; 59 S.C.R. 275, which covers this case . There
is still a right of action notwithstanding the lapse of time : see

Ross v. Grand Trunk R.W. Co . (1886), 10 Ont . 447 ; Essery

v. Grand Trunk R.W. Co . (1891), 21 Out . 224 ; In re Mad-

deter . Three Towns Banking Company v . Maddever (1884) ,
27 Ch. D. 523 at p . 531 ; In re Birch . Roe v. Birch, ib . p. 622 ;

In re Baker. Collins v. Rhodes (1881), 20 Ch. D. 230 at p .

238. In the case of a legal right the question is whether the
law has run out or whether there has been a release : see Cook

v. Cook (1914), 19 B.C. 311 at p . 317. As to his right s
under the Crown grant see Cornelius v . Kessel (1888), 128

U.S. 456 ; Deffeback v . Hawke (1885), 115 U.S. 392 ; Ben-

son _Mining Co. v. Alta Mining Co. (1891), 145 U.S. 428 ;
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Wirth v . Branson (1878), 98 U.S. 118. The King in giving COURT OF
APPEAL

the grant was deceived and it is therefore void : see Alcock v .

Cooke (1829), 5 Bing. 340 at p . 348. Alexander who was a

	

1922

chain-bearer on the original survey, knew all the circumstances . June 6 .

The claims were highly developed when he staked, the improve-

	

THE

ments being valued at $40,000. The Company should have ENGINEER

received certificates of improvements so it was not necessary Mrxiv. CO.

to adverse the defendants ' applications : see In re American FRASER

Boy (1899), 7 B .C. 268 at p . 271 .

Symes, for respondent : When they relocated they withdrew

their record of all the claims and on the 31st of May, 1907 ,

the Company's free miner's certificate expired, and was no t
revived until 1921, and rights cannot be revived against exist-
ing rights : see Woodbury Mines v. Poyntz (1903), 10 B .C.

181 ; 2 M.M.C. 76 . Collister v. Reid (1919), 27 B.C. 278
does not apply as that was an adverse action . As to the mining

recorder's mistake we say there was no mistake as there wer e
two one-twenty-fourth's interests outstanding irrespective o f

whether the Aga Company should have had a free miner ' s
certificate. Assuming there was error it was not an act of
omission or commission within section 27 of the Mineral Act :
see Kitchin v . The King (1922), [30 B.C. 421] ; 1 W.W.R.
697. One, Dyer, who had an outstanding one-twenty-fourth' s
interest, allowed his certificate to expire in 1920, but th e
Company allowing its free miner's certificate to expire is fatal . Argument

On the question of fraud on the part of Alexander who is no w
deceased see Attorney-General v . Dunlop (1900), 7 B .C. 312 ;
1 M.M.C. 408 at p . 411 ; Nelson and Fort Sheppard Railway
Co . v . Dunlop (1900), 7 B.C. 411 ; 1 M.M.C. 414 ; McMeekin
v . Furry et al . (1907), 2 M.M.C. 432 ; In re Garnett . Gandy
v . Macaulay (1885), 31 Ch. D. 1 . It was their duty to hav e
adversed : see Tanghe v. Morgan (1904), 11 B.C. 76. As to
the lapse of time especially in a mining case, estoppel has

arisen : see Ramsden v . Dyson (1866), L .R. 1 H.L. 129 at

p. 141 ; Attorney-General to the Prince of Wales v. Collom

(1916), 2 K.B. 193. The action should be dismissed for th e
following reasons : The lapse of the certificate was a complete
bar. Our Crown grants can only be set aside by proof of
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fraud. Their only course was an adverse action ; lapse of
time is a bar . The main property was sold to us by thei r
agent and there was no error in the action of the minin g
recorder as to the Company's properties .

Mayers, in reply : On the question of delay see lhillniott v .

Barber (1880), 15 Ch. D . 96 at p. 105 .

v.

	

Cur . adv. volt .
FRASER

6th June, 1922 .

MACDONALD, C .J.A . : The defendant Fraser is the admin-
istrator with will annexed of James Alexander, deceased, an d
the other defendants are the beneficiaries under the said will .

The Engineer Mining Company is a foreign company incor-
porated in Alaska, and was registered in this Province on the
4th of June, 1900 . The Company claims to have acquire d
ownership of the several mineral claims in question in thi s
action, and to have applied in the year 1906 for a certificate
of improvements thereof . The interest of the Company in th e
said claims is alleged to have been. acquired through. the acquisi-
tion by it of the several interests of the partners in a mining
partnership known as the "Aga Gold Mining Company, Lim-
ited Liability," which was not a corporate body . The plaintiff
Company claims that it had got in all the partnership interest s
and had complied with all the conditions to its right to hav e
issued to it by the mining recorder, certificates of improvement s
under the Mineral Act .

The Company had procured assignments, from. several of th e

individuals composing the partnership, of their respective inter-
ests in the claims and had forwarded these to the minin g
recorder, but it appears by the evidence before us that thes e
assignments embraced only twenty-two twenty-fourths of th e
total of the interests in the claims . The clai n of the Company ,
however, now is, that apart from these assignments it was th e

owner of all the claims through its purchase of the partnership
assets and. that the mining recorder ought to have complie d
with the Company 's application for certificates of improve-
ments, even though the fact were that only twenty-two twenty -
fourths of the interests in the claims were covered by th e

assignments deposited with him . The applicants for the eerti -

MACDONALD,
C.J .A .
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fieates who represented the Company and the mining recorder COURT OF
APPEAL

were on the most friendly terms, both he and they appeared to
have thought that the assignments were necessary to complete

	

1922

the Company's title, but owing to the late partners being scat- June 6 .

tered, the final two twenty-fourths were not obtained, and as

	

THE

the time was at hand when the certificates must be issued or ENGINEER

further representation work done on the claims, to avoid the
NVv . Co.

lapse thereof, it was decided that the applications should be FRASER

withdrawn, the claims allowed to lapse, and relocations made

of the same ground by the applicants and others interested i n

the Company .

This decision was come to, as I have just said, by thos e

acting on behalf of the Company, and doubtless with the advice

and on the suggestion of the mining recorder, which advic e
or suggestion appears to have been freely concurred in by th e
applicants. The plan was carried out and the ground wa s
relocated in the names of several parties representing an d
interested in the Company. It was contended that this action
was without the official authority of the Company, but I thin k

I must hold that it was taken by those who were in fact the

agents of the Company for making the applications for the

certificates of improvements, and that they had no greater

authority for that purpose than for the other purpose of with -

drawing the application and relocating the claims . However,
MACDONALD .

it does not seem to me to matter whether they had authority C.J .A .

to relocate the claims or not ; if they had authority to make
application for certificates of improvements, I think they had
the same authority for withdrawing them . The relocation of
the claims, I must assume, was lawfully made since no questio n
was raised to the contrary, except as above intimated . The
Iocators, however, failed to do and record the requisite assess-
ment work required to be done and recorded by the Minera l
Act, and therefore by force of the Act itself, these relocations

expired on the effiuxion of the time for recording the work .

In addition to allowing the claims to expire, the Compan y

allowed its free miner 's certificate to lapse and lost its lega l
status as a Company entitled to hold mineral claims in thi s
Province .

	

It did not rehabilitate itself until several years
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thereafter . In the meantime Alexander, after the expiry of
the said relocations, caused the same ground to be located ,
obtained certificates of improvements in due course, and event-
ually obtained grants of the claims from the Crown . This
action is brought to set these aside. Several grounds of attack
were raised, but the learned trial judge disposed of the cas e
on one ground only, namely : That when Alexander applied

for certificates of improvements the plaintiff Company failed t o
take proceedings adverse thereto pursuant to section 85 of
the Mineral Act. It was strenuously contended by Mr . Mayers

that the mining recorder was in error in not issuing the certi-

ficates of improvements to the plaintiff Company upon th e
material before him prior to the withdrawal of the application s
as aforesaid . He relies upon the equitable doctrine that tha t
must be taken to have been done which ought to have been done,
and on this principle submits that the case is as if the certifi-

cates of improvements had actually been issued in 1906 to th e
plaintiff Company. He urged, upon authority, that the holders
of certificates of improvements are not obliged to adverse sub-
sequent claimants, and that therefore section 85 is not a ba r
to the plaintiff's claim . But I cannot help but think that the
Act deals with actualities and not with equitable principles .
The provisions for the protection of holders of certificates o f
improvements are based not upon what ought to have been

MACDONALD,
C.J .A . done, but upon what actually was done, and as there were in

fact no such certificates actually issued, the plaintiff Compan y
could only protect its rights against a subsequent applicant by
taking advantage of said section 85 . The case of Collister v .

Reid (1919), 27 B .C. 278, affirmed by the Supreme Court of

Canada (59 S .C.R. 275), was cited by Mr . Mayers as an
authority in his favour, but I think it is not such. The

plaintiffs in that case were in the position which the plaintiff

Company claims to be in in this ease. They had applied fo r

certificates of improvements which had not been granted ; sub-

sequently, reloeators applied for certificates of improvement s

and the Collisters, taking advantage of section 85, adverse d

their claim successfully. I think, therefore, the learned judg e

carne to the right conclusion . But apart from this answer to
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the action, it appears that the plaintiff Company ceased to b e
the holder of a free miner's certificate subsequent to the with-
drawal of the said applications. The Mineral Act, section 12 ,
provides :

"That no person or joint-stock company shall be recognized as having

any right or interest in or to mining property unless he or it shall have

a free miner's certificate unexpired . "

Not only did the Company fail to renew its free miner' s
certificate, but it appears to have abandoned all operation s
within the Province for some years after the withdrawal of

the said applications . I do not think it necessary to deal with
all of the several contentions put forward on the plaintiff' s
behalf, but I do think that the deliberate withdrawal of th e
applications, even upon the suggestion or advice of the official ,
is fatal to the plaintiff's success. The principle underlying

the Mineral Act is certainty of and simplicity of title to right s
which are essentially speculative in their nature and in mos t
cases transitory. The innocent locator, and I hold that the
deceased was innocent of any wrong-doing, was intended to be
protected ; the record office is the place where, speaking broadly ,

the rights of locators and holders of mineral claims are
to be searched for, and he who fails, not wholly through th e
fault of the official, to get his rights recorded, cannot be allowe d
long afterwards to assert them against a subsequent recorde d
owner, who has obtained his title without fraud. Section 2 7
of the Mineral Act, which provides that a free miner is not t o
suffer from the mistakes of officials, must not be construed to o
widely, and was, I think, not intended to relieve a party i n
the position of the plaintiff Company from the consequence o f
its actions, even if those of an official contributed in some
degree to the loss .

I would, therefore, dismiss the appeal .

GALLIIIEII, J .A. : After the best consideration I can give
the matter, I find myself in accord with the views expressed
by the Chief Justice, whose judgment I have had the advan-

tage of perusing. So aptly do they express my own views in
the matter, on the various points considered, that I deem i t
unnecessary to add to his reasons .

COURT O F
APPEAL
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GALLIHER,
J .A .
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Al(P11ILLnus, J .A . : This appeal involves the determination
of whether certain mineral claims, 16 in number, are valid and
existing mineral claims, and whether the plaintiff Company
is the owner thereof, and entitled to have issued to it certificate s
of improvements thereto which would later entitle Crown grant s
being issued therefor .

It would appear that the plaintiff Company was duly entitled
to all the mineral claims and the procedure was followed a s
provided by the Mineral Act (Cap. 135, R.S.B.C . 1897) fo r
the obtainance of certificates of improvements (section 36) .
There had been expended up to that time approximatel y
$40,000 in buildings, tunnellings and other improvements an d
development. The evidence is very voluminous, but in my
opinion it cannot be successfully contended that the plaintiff
Company had not become possessed of all title, right and interes t
in all of the mineral claims, and that . there was no outstanding
interest . I do not purpose to in detail refer to the many
points of evidence that, all being added together, establish
conclusively that the complete title in the mineral claims wa s
vested in the plaintiff Company. James Allen Fraser, one o f

the defendants in the action, was at the time of the happening
of the material events called in question in the present action ,
the gold commissioner, acting under the provisions of the Min-
eral Act, and the administrative officer of the Crown in charg e
of the Atlin Mining Division of the Cassiar District of Britis h

Columbia, the mining division in which the mineral claims are
situate, being in the northern and remote section of the Prov-
ince, not far removed from the Alaska Territory of the Unite d
States of America, and the plaintiff Company is an Alaska n
corporation with its head office at Skagway, Alaska, duly regis-
tered and licensed as a foreign Company under the Companie s

Act (Cap. 39, R.S.B.C. 1911) . The gold commissioner

(Fraser) when examined for discovery, upon the question of

the non-issue of the certificates of improvements, duly applie d

for, stated that the statutory certificates of improvements faile d

to issue, because of the fact that in the opinion of the Deput y

Attorney-General, the mineral claims were still vested in th e

Aga Gold Mining Company, Limited Liability, not a corporate
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company, but a partnership formed under the Mineral Ac t

(sections 59 to 81) . The gold commissioner acted upon the
opinion of the Deputy Attorney-General and refused the certi-

ficates of improvements, which would have otherwise issued to

COURT O F
APPEAI.

192 2

June 6 .

the plaintiff Company, as the gold commissioner was, on evi -

dence adduced before him, satisfied that complete title in the
MINING MINING CO.

mineral claims was in the plaintiff Company. Admittedly,

	

r .

although it is true it was argued to the contrary, but I hardly ERASE R

think very seriously or with any confidence, the opinion of th e
Deputy Attorney-General acted upon and given effect to b y
the gold commissioner was in error in law, owing to som e

misconception of the status of the Aga Gold Mining Company ,

Limited Liability, the same being, amongst other things, con -

founded with the status of that of a corporate company. In

any case, it is plain to demonstration upon the facts, that there
was absolute error in law in the opinion forwarded and acted

upon of the Deputy Attorney-General, arising from whatever

cause it may have, defective instructions or otherwise. Were
it not for that opinion, the certificates of improvements would

have undoubtedly issued. Such may reasonably be said upon

a careful review of the evidence adduced at the trial, and it
was the opinion of the gold commissioner that certificates of
improvements should issue, only stayed by reason of the lega l

opinion of the Deputy Attorney-General . In truth and in fCPIrn.Iars ,

fact, as the evidence led at the trial upon the part of the appel-
lants amply discloses, the plaintiff Company was possessed o f
all the interests in the mineral claims held by the individua l
members of the Aga Gold Mining Company, Limited Liability ,
i.e ., the property in the mineral claims of the mining partner -
ship by assignments and lapses at the time of the application

for the certificates of improvements, was wholly vested in th e

plaintiff Company. The gold commissioner (Fraser), with

the view of protecting the plaintiff Company in its proprietor-

ship of the mineral claims, advised the restaking of the claims ,

which was done, but it cannot, upon the facts, be rightly sai d

that the plaintiff Company did so by any corporate act or too k

any steps that can be held to create an estoppel against th e

Company . That was also an error upon the part of the gold
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MCPHILLIPS,

commissioner equally with the error of the Deputy Attorney -
General, both being errors of commission and within th e
remedial provisions of section 53 of the Mineral Act .

The plaintiff Company would apparently have ceased t o
function in any corporate way from and after the denial of
the certificates of improvements, which, in my opinion, th e
plaintiff Company was entitled to have issued to it, and at that
time the plaintiff Company was clothed with the legal capacity
to be accorded and granted the certificates of improvement s
and, although some years have elapsed since then, the evidence
does not, in my opinion, disclose any valid reason for the furthe r
withholding of the certificates of improvements which were
statutorily earned under the provisions of the Mineral Act, but
which by misadventure have been so far withheld .

It would appear that the restakings, which, in my opinion ,
cannot be said upon the evidence to have been restakings bind-
ing upon the plaintiff Company, were allowed to lapse, and one
James Alexander (now deceased), following the lapsing of th e
restakings, located mineral claims over the same ground as

that covered by the holdings of the plaintiff Company, and for
which the certificates of improvements duly applied for should
have issued . The said James Alexander, though (the successor s
in interest by way of administration and by devise being th e

respondents in this appeal), had been in the employ of th e
surveyor of the plaintiff Company when the mineral claims
had been surveyed previous to the application for the certifi-
cates of improvements by the plaintiff Company, acting a s
chain-bearer, and was affected with notice of the boundaries an d

improvements of the plaintiff Company and took advantage o f

this knowledge in locating over the mineral claims of th e
plaintiff Company, being ground at the time of the locatin g

by Alexander, rightfully and legally held and owned by th e
plaintiff Company then being a free miner of the Province o f

British Columbia under what, in my opinion, were valid an d

existing mineral claims. Upon the facts it cannot be gainsai d

that the locations as made by Alexander were not open fo r

location, not being waste lands of the Crown (section 12), being

lawfully occupied for mining purposes by the plaintiff Corn-
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pany, and all the proof made by Alexander was in its nature COURT OF
APPEA L

in effect, fraudulent and false, having regard to the provisions
of the Mineral Act . Amongst other things, Alexander had

	

192 2

not found mineral in place but relied upon the discovery of the June 6 .

plaintiff Company and its predecessors in title. The ground

	

THE
was palpably in the occupation of the plaintiff Company, and ENGINEER

it was the owner thereof to the knowledge of Alexander . He
MINIv G Co .

was conversant with the exact situation of affairs, that the FRASE R

plaintiff Company had expended large sums of money upo n
the ground and at the time of the location by Alexander th e
plaintiff Company was in actual occupation of the ground, an d
upon the ground were tools, provisions and machinery, th e
plaintiff Company having merely closed down owing to th e
winter season, that being necessitated by climatic conditions .
The fraudulent and wrongful conduct of Alexander, which i n
its effect it was, deceived the officers of the Crown, and following
this deception, Alexander wrongfully obtained certificates o f
improvements and Crown grants to the ground covered by th e
mineral claims of the plaintiff Company, for which certificates
of improvements should have issued to the plaintiff Company .
In the result, and consequent upon the false and fraudulent
representations of Alexander, Crown grants improvidently
issued covering the ground lawfully possessed and owned by the
plaintiff Company.

MCPHILLIPS,
Now, it cannot be gainsaid upon the facts, and following upon

	

J.A.

the statute law, that is to say, the Mineral Act, that the plaintiff
Company had achieved a position which gave it the right t o
the certificates of improvements, and if they had been obtaine d
there would have followed in due course Crown grants . The
position achieved was really that of being entitled to receiv e
by virtue of the Act of Parliament, a complete title to the
mineral claims . That being the situation, in what way can
it be said that the plaintiff Company has been exploited out
of that statutory right? Is it sufficient to say that the plaintiff
Company has lost its right to the ground in question because
of the fact that locations made, not upon waste lands of the

Crown, but upon occupied lands, has been followed up, certifi-

cates of improvements obtained and Crown grants issued when
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there was knowledge of the existent claims and the Crown wa s

deceived in making the Crown grants ? In my opinion any suc h

contention is untenable.

Section 53 of Cap . 135, R.S.B.C. 1897, reads as follows :
"No free miner shall suffer from any acts of omission or commission, o r

delays on the part of any Government official, if such can be proven ."

It is clear that the plaintiff Company suffered by the conduc t

of the officers of the Crown and there was error within the pur-
view of the statute law, which should be relieved against . The

legislation is in its nature mandatory and the plaintiff Compan y

is entitled to be restored to its original position, a positio n

really in fact never lost, i .e ., the right to have certificates of

improvements issued covering the mineral claims, to be followed

by Crown grants (Laver v. Parker (1901), 8 B.C. 223 ; 1
M.M.C . 456 ; Tanghe v. Morgan (1904), 11 B .C. 76 ; 2
M.M.C. 178) .

At this bar counsel for the respondents stated that it coul d

not be denied that there was knowledge of the facts and cir-

cumstances relating to the ground in question, but it was con-

tended that there was no knowledge that the plaintiff had an y

earned legal right to certificates of improvements or Crown

grants.
In Reid v . Collister (1919), 59 S .C.R. 275, it was held

that pending the issue of the certificates of improvements ther e
xcPHILLIPS, was no necessity of doing further work upon the claims (apply -

J .A .
ing the ratio decidendi of that case to the present case), there

being the right to the certificates of improvements . Nothing

further was required to be done by the plaintiff Company .

There was then, and there always has been the right in the

plaintiff Company to have issued to it the statutorily-earne d

certificates of improvements to the mineral claims in question ,

which would have entitled the Crown grants to issue, and i t

is to be noted that the present action is not only in the name o f

the plaintiff Company but in the name of the Attorney-Genera l

representing the Crown. The position really was and is th e

denial of the statutory right to the certificates of improvement s

covering the mineral claims, and that statutory right onc e

earned cannot be taken away save by express statute law . It

is idle for the respondents to come in as they do and say, we ,

COURT OF
APPEA L
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pursuing the same general statute law, located the same ground ,

obtained certificates of improvements, followed by Crown

grants—that position could only be attained if the ground ha d

been waste lands of the Crown and was, at the time, open fo r

location, but it was not, and the circumstances were known to
Alexander. With the statutory right in the plaintiff Company,
upon what authority can it be said that the statutory right ha s
been destroyed ? I fail to see that there is any authority, an d

nothing happened to destroy that statutory right that I can see,
and nothing has been referred to, but the fact alone that Alex-
ander proceeded to locate and obtain title to the mineral claim s
in defiance of the governing statute law, and by misadventur e
Crown grants eventually issued to ground that the plaintiff
Company had and still has the statutory right to . That statu-
tory right could only be barred by some statute, "and if ther e
is no statute barring it, we cannot make one" : see Armour, J. ,
in Ross v. Grand Trunk R.W. Co . (1886), 10 Out . 447 at p .
453 ; also see Essery v. Grand Trunk R .W. Co . (1891), 2 1
Ont. 224.

In In re Baker . Collins v. Rhodes (1881), 20 Ch . D. 23 0
at p. 238, Jessel, M.R., said :

"There is no distinction on this point between equity and law . If the
statute has run, then the debt or claim is barred ; if not, then there is
nothing else to be said in the ease . "

The strength of the position, as I view it, of the plaintiff
atcPHIALIPS '

Company is that there was and is still in the plaintiff Com-
pany the absolute statutory right to have issued to it the certifi-
cates of improvements which had been statutorily earned b y
extensive and costly development work upon the mineral claims ,
and everything had been done to fully comply with the statute .
In such a case is it possible to say that that statutory righ t
can be in any way displaced and, in particular, can it be dis-
placed by a title obtained by Alexander, who was fully awar e
of all the facts and who had proceeded fraudulently ?

In In re lladderer. Three Towns Banking Company v .

_lladdever (1884), 27 Ch. D. 523, an action under 13 Eliz . ,
c .(Fraudulent Conveyance), Baggallay,

	

at p. 531 said :
"The deed was executed on the 19th of October, ISil, and the

bank became aware of it almost immediately after the death of the
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delay to enforce it, unless the delay is such as to cause a statutory bar .
v.

FRASER Cases have been cited where Courts of Equity have refused to interfer e

on the ground of delay, but they have been cases where relief was sought
merely on equitable grounds ; here the plaintiffs have a legal right ."

And at p . 532, Cotton, L.J., said :
"I am of opinion that in the case of a legal right we cannot refuse relief

to the plaintiff on the mere ground of delay, unless there has been suc h

delay as to create a statutory bar . The plaintiffs have made an attempt
to explain their delay ; an attempt in which I am of opinion they have no t

succeeded, but, there having been no such delay as to bar their legal right ,

it is, in my judgment, immaterial that they have shewn no sufficien t

reason for not coining sooner . "

In Stackhouse v . Barnston (1805), 10 Ves . 453, Sir William

Grant, M.R., at p. 466, said :
"As to a waiver, it is difficult to say precisely, what is meant by tha t

term, with reference to the legal effect . A waiver is nothing ; unless i t

amount to a release."

There are no facts in the present case which will admit of it

being said that there has been any waiver or release of the

statutory right in the plaintiff Company to be accorded by th e
Crown the mineral claims to which it has established title ,

MCPHILLIPS ,
J .A . and anything that stands in the way must be set aside if there

be no statutory foundation to support the barrier. Here the
present apparent barrier are Crown grants, but founded upo n
fraudulent and invalid locations upon ground already in occupa-

tion, and further by one affected with notice of the statutor y

rights of the plaintiff Company and the Crown was deceive d
in its grants . Further, there is the remedial or relief sectio n
(53, R.S.B.C. 1897) :

"No free miner shall suffer from any acts of omission or commission

or delays on the part of any Government official, if such can be proven ."

And we have here the plain error made of the denial of certifi-

cates of improvements that should have issued being acts o f

omission, commission and delay, which resulted in the bringin g

about of the present condition of matters, but the title which
stands in the way cannot stand in face of knowledge of the fact s

COURT OF father, but took no proceedings to impeach it for nearly ten years . It
APPEAL was urged for the defendant that, assuming the deed to have been on e

which ought originally to have been set aside, it ought not to be set asid e
1922

	

now, after such delay . The bank appear from the first to have known a

June 6 . good deal about the facts, and if the ease had been one where the plaintiff s

were coming to set aside, on equitable grounds, a deed which was good at
THE

	

law, I should have thought that the defence was good . But the plaintiffs
ENGINEER had a legal right, and I do not see how that right can be lost by mer e

MINING Co .
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and being affected with fraud . In truth, the locations o f
already occupied ground were nullities, and foundationless, an d
all that followed, viz., the certificates of improvements and
Crown grants, should be set aside ex debito justitice .

In Cornelius v. Kessel (1888), 128 U.S. 456, it was held
that :

"When an entry is made upon public land subject to entry, and the
purchase-money for it is paid, the United States then holds the legal titl e
for the benefit of the purchaser, and is bound, on proper application, t o
issue to him a patent therefor ; and if they afterwards convey that title
to another, the purchaser, with notice, takes subject to the equitable clai m
of the first purchaser, who can compel its transfer to him . "
And see per Field, J., at p. 462. (Also see Deffeback v. Hawk e
(1885), 115 U .S. 392) .

In Benson Mining Co . v . Alta Mining Co . (1891), 145 U.S .
428, it was held :

"When the price of a mining claim has been paid to the government, th e
equitable rights of the purchaser are complete, and there is no obligatio n
on his part to do further annual work in order to obtain a patent . "
And see judgment of Brewer, J . in that case at p. 434, firs t
paragraph .

In Wirth v. Branson (1878), 98 U .S. 118, it was held :
"1. Where, in ejectment, it appeared that a location of a militar y

bounty land-warrant, duly made by A . on the demanded premises, th e
same being a part of the surveyed public land of the United States, ha d
not been vacated or set aside,—Held, that a subsequent entry of them b y
B. was without authority of law, and that a patent issued to him therefo r
was void.

"2. A party who has complied with all the terms .and conditions whic h
entitle him to a patent for a particular tract of public land, acquires a
vested interest therein, and is to be regarded as the equitable owner thereof .
While his entry or location remains in full force and effect, his right s
thereunder will not be defeated by the issue of a patent to another part y
for the same tract ."

"3. Branson v . Wirth (17 Wall . 32) commented on and approved . "

Mr. Justice Bradley, in that case, said, at pp . 121-2 : [after
quoting from "The rule is well settled" at p . 121 to the en d
of the third paragraph on p . 122, his Lordship continued] .

Then we have Alcock v . Cooke (1829), 5 Bing . 340, 354
(30 R.R. 625). In that case Chief Justice Best, at p . 354,
said :

"If the King is deceived in his grant, the grant is altogether void ; and
it appearing by decided cases, that it must be taken that the King i s
deceived in his grant when he grants that which he cannot give according
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COURT or to the terms of his grant ; it appearing also, that at the time the grant
APPEAL of 6 Car. 1, was executed, the property granted was already in the

possession of Livingstone, under a lease for years, and that that lease
1922

	

had several years to run ; the grant of the 6 Car . 1, is altogether void."

June 6 . In the present case everything had been done to admit of the

certificates of improvements issuing and that would have been

followed in due course by Crown grants, and everything having

been done nothing more was needed to be done (Reid v. Col-

lister, supra) . Lord Selborne in Great Eastern Railway Co .

v . Goldsmid (1884), 9 App. Cas . 927, 940-41, referred to the

Alcoek case, and there a question of waiver came up, ther e

having been an enquiry under a writ of ad good damnam, but

here nothing of the kind took place . In the report of the Great

Eastern Railway Co. v. Goldsmid case, in 54 L.J., Ch. 162 a t

p . 169, Lord Selborne said :
"In the case mentioned at bar of Gledstanes v . The Earl of Sandwich

[1842], 4 Man. & G. 995; 12 L.J ., C.P. 41, the Court took pains to

classify those cases in which it appeared that the King's grant had bee n

held to be avoided by reason of any misdescription or mistake therein .

and they were referred to three classes—one, where the King professed t o

give a greater estate than he had himself in the subject-matter of th e

grant ; that can have no application here, for the King had no estat e

in the subject-matter of the grant, and did not profess by the charter o f

Edward the Third to give one ; the second, where the King had already

granted the same estate—upon which the case of Alcock v . Cooke [ (1829) j ,

5 Bing. 340 was referred to : the same observation applies here—the King

has granted no estate, there is at the most a promise not to make a

MCPIIILLIPS, grant ; the third, where the King had been deceived in the consideration

F .A .

	

as expressed in the grant . "

Now in the present case the Crown really, according to th e

statute law, held the mineral claims in question for the plaintiff

Company and was, under statutory requirement to recogniz e

the title of the plaintiff Company . Section 34 of the Mineral

Act (Cap. 135, R.S.B.C . 1897) reads :
"The interest of a free miner in his mineral claim shall, save as to

claims held as real estate, be deemed to be a chattel interest, equivalen t

to a lease, for one year, and thence from year to year, subject to the per-

fornnlnee and observance of all the terms and conditions of this Act . "

No further performance could be required, all had been don e

requisite to the issuance of certificates of improvements, an d

had they been issued as they should have been issued, to th e

plaintiff Company, then such further steps for the obtainanc e

of Crown grants would have followed . The ('rows upon th e

L E
ENGINEER

MINING CO .
V .
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facts was disentitled at all times from doing anything which COURT O F
APPEAL

would displace the plaintiff Company in the statutory right it

	

—
had earned, and the plaintiff Company was the rightful lessee

	

192 2

from the Crown of the mineral claims, entitled to the issu- June 6.

ante of certificates of improvements therefor, and it should be

	

THE

so declared that which has intervened is altogether void . Lord ENGINEE R

FitzGerald in Great Eastern Railway Co. v. Goldsmid, supra,
MINING

v.
said at p . 181 :

	

FRASER

"We are not here to make laws, we are not here to legislate—we ar e
here to administer the existing laws . We are not here to interfere with
or to confiscate private right—our province is to protect it ."

And in the present case the Attorney-General appears and i s
a plaintiff, which admits of the Court in pursuance of th e
statute law declaring the statutory right of the plaintiff Com-

pany and a declaration that the Crown grants which have inter-
vened and the mineral claims issued to Alexander or his pre-
decessors in title are altogether void .

It cannot be successfully said in the present case there was
waiver, all that was required to be done was done (Reid v. Col-
lister (1919), 59 S.C.R . 275) . Lord Justice Bowen in Selwyn
v . Garfit (1888), 57 L.J ., Ch . 609 at p . 615, says delay is not
waiver. Inaction is not waiver, though it may be evidenc e
of waiver. But here all that was required to be done wa s
done, and there was no requirement in the plaintiff Company
to do more, and Alexander was fully aware of the legal and MCPHILLIPS,

statutory rights of the plaintiff Company ; it is not the case

	

J .A .

of innocent parties or purchasers without notice for valuable
consideration. A search in the mining recorder's office woul d
fully apprize all parties that the plaintiff Company had per -
formed all statutory requirements and had claimed and wer e
entitled to have issued to it certificates of improvements to al l
of the mineral claims, all of which facts were well known to
Alexander, and it is the title of Alexander only that stands i n
the way of the plaintiff Company being accorded its statutory
right to the mineral claims in question in this action, and th e
respondents in the appeal, of course, have no better positio n
than Alexander would have were he living and thedefendant
in the action .

There is no point in the contention made that the plaintiff
16
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Company, after the right to the certificates of improvement s
had accrued, allowed the free miner's certificate to lapse . The
plaintiff Company was in good standing at that time, an d
for a year afterwards had a free miner's certificate, and ha d
legal corporate existence in the Province of British Columbia .
The real legal position the plaintiff Company is entitled to
have declared, it would seem to me, is, that of being entitled

to the mineral claim in question and be viewed as having ha d

issued to it the certificates of improvements followed by th e
Crown grants . That was the statutory position that had been

earned after great development work and expenditure of larg e

sums of money. See Tanghe v. Morgan (1904), [11 B.C.

76] ; 2 M.M.C. 178, per MARTIN, J . at p. 182 . My brother

MARTIN at that time sitting in the Supreme Court was consider-
ing section 19 in the Placer Mining Act Amendment Act, 1901 ,

exactly similar to section 53 of the Mineral Act above quoted .

And the judgment of my brother MARTIN was affirmed upo n

appeal to the then Full Court. Here we have Alexander

affected with notice of all the facts and circumstances surround-
ing the holding of the mineral claims by the plaintiff Company,

in fact, counsel for the respondents at this bar so admitted, bu t

it is contended that there was no knowledge of any earned lega l

right and that that cannot be effectively asserted. Upon the

facts it is abundantly clear that Alexander knew that th e
McP JIALLIPa' plaintiff Company had got in all outstanding interests and wa s

the holder of all the mineral claims, and was only refused th e
certificates of improvements because of the legal opinion given

by the Deputy Attorney-General—that was a matter of recor d

in the mining recorder ' s office. In TVillmott v . Barber (1880) ,

15 Ch. D. 96 at pp . 105-6, Fry, J . (afterwards Lord Justic e

Fry), dealt with the circumstances under which the owner o f

a legal right will be precluded by his acquiescence from assert-

ing it, and I cannot persuade myself that the plaintiff Company

can, upon the facts, be said to be in any way precluded fro m

asserting its legal right to the mineral claims, the certificate s

of improvements and Crown grants .

The strength of the position of the plaintiff Company is the

statutorily-earned legal right to have the certificates of improve -
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meats issued to it . This was in 1906 and no subsequent con- COURT O F
APPEAL

duct is established upon the facts binding upon the plaintiff

	

—
Company which disentitles the plaintiff Company asserting the

	

192 2

statutorily-earned legal right.

	

June

	

6 .

The respondents here do not make out that the plaintiff Corn-

	

THE

pany knew that Alexander was acting in reliance on the ENGINEE R
MINING CYO.

acquiescence of the plaintiff Company, or that there were any

	

v .

acts of the plaintiff Company such as would induce Alexander ERASE R

to reasonably believe that the plaintiff Company acquiesced in
his obtaining title to the mineral ground in question, in fact ,
there is an entire absence of any such evidence, there being n o
acts whatever upon the part of the plaintiff Company which
could have induced Alexander to form any such opinion (se e
Smith v. Hayes (1867), I .R. 1 C.L. 333) .

The Crown grants issued in respect of the Alexander loca-
tions should be cancelled as being improvidently issued, an d
all necessary consequential relief accorded (Howard v . Mille r
(1915), A.C. 318) .

I am not of the opinion that the present case is one tha t
admits of giving effect to section 37 of the Mineral Act, 1897 ,
as amended by section 9 of the Mineral Act Amendment Act ,
1898, in that the plaintiff Company having done all that i t
was required to do was entitled to have the certificates o f
improvements issued to it, and was not called upon to adverse MOPHILLIPS ,

the claims so wrongfully and illegally located by Alexander

	

'LA '
(see Collister v . Reid (1919), 27 B .C. 278 ; 59 S.C.R. 275 ;
In Re American Boy [(1899), 7 B.C. 268] ; 1 M.M.C. 304
at pp. 306-8) .

It is true there has been long delay in bringing this action,
yet under the circumstances the case is not one in which it ca n
be urged that there has been such laches as disentitles relie f
being granted to the plaintiff Company . The respondents here
can have no higher position than that Alexander would have
had if living, and it is clear that by reason of the acts o f
omission and commission of the officers of the Crown, th e
plaintiff Company on the 31st of May,1907, believing that i

t had no further title to the mineral claims allowed its free
miner's licence to lapse (the members of the Company had
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-L-b+ at +1 unfortunate result
APPEAL

things, being dispersed as they were throughout the United
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States of America), there was, however, no act done that coul d
June 6 . be said to be a corporate act of the Company binding upo n

	

THE

	

the Company so as to create any estoppel, the whole facts no t
ENGINEER being known to it . The contention is that not until the

MINING Co .

	

v .

	

year 1918 did the plaintiff Company discover that the officer s.
FRASER of the Crown were guilty of acts of omission and commission ,

which had resulted in its being denied its statutory right t o
certificates of improvements to the mineral claims in questio n

in this action, and it was not until the month of February ,
1921, that the necessary information was obtained to set u p
the cause of action here set up. On the 21st of February ,

McPHILLIPS, 1921, the plaintiff Company again became a free miner of the
J .A.

Province of British Columbia and continues to be a free miner .
The circumstances disclosed in the present case are such tha t
no equity can be said to exist entitling any protection bein g

accorded to the respondents . They are not transferees of the
mineral claims for value or in the position of innocent pur-

chasers for value, so that no difficulty exists to effectuate com-
plete justice to the plaintiff Company, i .e ., vesting in the

plaintiff Company title to the mineral claims .
I would allow the appeal .

	

EBERTS,

	

J .A .

	

EBERTS, J . A. would dismiss the appeal .

Appeal dismissed, McPhillips, J .A . dissenting .

Solicitors for appellants : Mayers, Stockton & Smith .

Solicitor for respondents : A . Whealler.
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CHONG JAN v. QTJON WO ON.

Contract—Guarantee—Payment in advance to workman—Guarantee that
he would arrive at cannery for work—Workman arrested in transit t o
cannery—Liability on guarantee.

The plaintiff hired Leong Jiong Yee at Victoria to go to Rivers Inlet an d
work in the cannery. Leong Jiong Yee wanted $85 in advance . The
plaintiff was unwilling to make the advance without some guarantee ,
and Leong Jiong Yee brought him to the defendant where the contrac t
between the plaintiff and Leong Jiong Yee was written out in Chines e
at the bottom of which were the words (translated) "If Leong Jiong
Yee does not arrive at cannery the payment in advance to be refunde d
by person guaranteeing" and was signed "Quon Wo On [defendant]
person guaranteeing." The plaintiff then paid Leong Jiong Yee $85 ,
and Quon Wo On $2 . Leong Jiong Yee started for Rivers Inlet but
on reaching Alert Bay was arrested on a charge of having opium in
his possession . In an action against Quon Wo On to recover the
$85 advance :

Held, that the defendant was liable on his guarantee.
Held, further, that the defendant in signing his name with a stamp was

as effective as if he had written his own name, and no defence t o
the action .

A CTION to recover $85 on a guarantee . The facts are set
out in the head-note and reasons for judgment. Tried by Statemen t
LAMPMAN, Co. J. at Victoria on the 23rd of May, 1922 .

Moresby, for plaintiff.
C. E. Wilson, for defendant .

26th May, 1922 .

LAMPMAN, Co . J . : The plaintiff is a cannery contractor o f
Vancouver, and the defendant is a Chinese mercantile partner -
ship, carrying on business in Victoria.

The plaintiff being desirous of getting men to work in a
cannery at Rivers Inlet, sent an agent named Chung Chow
to Victoria in an endeavour to find men, and he on visit- Judgment
ing Victoria came in touch with a Chinaman named Leon g
Jiong Yee, who was willing to go to the Rivers Inlet cannery ,
but he wanted an advance of $85, which Chung Chow wa s
unwilling to give him unless some one guaranteed the workman .

LAMPMAN,
CO. J .

1922
May 26 .

CHONG JA N
V .

QuoN
WO ON
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Judgment

It seems that the practice is that when men are engaged in thi s
way, that before the advance money is paid some firm guar-
antees that the workman will either leave for the cannery
with his employer or will actually arrive at the cannery an d
take up his work. This workman Leong Jiong Yee took
Chung Chow to the defendant's store with the idea of havin g
the defendant guarantee him and on their arrival there, Chun g
Chow paid the $85 and he also paid $2 to the defendant, wh o
signed a written contract, the translation of which is as follows :

"Upon engagement of Leong Jiong Yee to go to Rivers Inlet Fis h
Canneries to work, and having paid him in advance $85 it is agreed that
the monthly wage shall be $65 for 26 days work, irrespective of the dat e
the work starts . The day shall be eleven hours, and anything over
eleven hours to be regarded as overtime for which extra pay shall b e
25 cents per hour . Unless employee stays to the end of the season n o
overtime will be paid . Wages for overtime will be paid to the employe e
upon his departure when the season closes. Food, passage both ways,
and poll-tax to be provided by employer .

"The date of departure of employee is definitely settled to be 16th
day of June .

"If Leong Jiong Yee do not go to shop does not arrive at cannery the
payment in advance to be `asked' refunded `of' by person guaranteeing ,
without demur .

"1921 June 15th day,
"Leong Jiong Yee .

"(Chop) Quon Wo On

	

Person Guaranteeing . "
[Stamp ]

The workman left Victoria along with some others, who wer e
also going to the cannery at Rivers Inlet, but when the boa t
on which Leong Jiong Yee was travelling reached Alert Bay ,
he was arrested on a charge of having opium in his possession ,
and was subsequently convicted and sentenced to six months
imprisonment, and as he served his sentence, he was unabl e
to do the work which he had contracted to do at the cannery .
Plaintiff then sought to recover from the defendant the $85 ,
and upon the defendant refusing to pay, action was commenced .

At the time the contract was entered into, Chung Chow pai d

the defendant the sum of $2 . Just what this payment is, there
was some conflict at the trial, the plaintiff contending that i t
was a commission and the defendant that it was "Tea money, "
but it seems to me more in the nature of an insurance premium .

There is a conflict as to the proper interpretation of the
contract, which was in Chinese . In the last paragraph the
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plaintiff's contention that the proper translation is that Leon g
Jiong Yee should arrive at the cannery, but the defendant s
say that it is "if he does not go to the cannery," and the defend -
ants contend that by reason of the fact that he left Victoria on
his trip to the cannery the provisions of the contract wer e
fulfilled .

I think in deciding what is the proper construction to b e
put on this last clause of the contract, the whole contract must
be looked at . It is clear that what the plaintiff wanted was a
man to go and work at the cannery, and unless the man woul d
actually arrive at the cannery and work he would lose hi s
$85, so I think, having regard to the object of the contract,
plaintiff 's contention is correct and the contract requires that
the workmen should actually arrive at the cannery .

There is a further defence in that the defendants' name is
signed with a stamp and there is no initial or name to authenti-
cate it . The stamp has the name of the partner who affixed it
to the document, and opposite the stamp there are the word s
"Person guaranteeing." The partner who affixed the stamp
says that he did not consider the putting on of the stamp a s
a serious matter and says that had he considered he was sign-
ing a contract he would have written in his name or his initials .

I do not think that this defence can prevail . I think it is
clear that a person may bind himself by putting his name to
a document without putting it in his own handwriting, an d
if he uses a stamp it seems to me that it is just as effective as
if he writes his name. See Schneider v. Norris (1814), 2 M .
& S. 286 and Baker v . Dening (1838), 8 A. & E. 94.

As the sum of $2 was paid to the defendants at the time thi s
contract was entered into and they have stamped their name
on the document opposite to the words "Person guaranteeing, "
I do not think they can now be heard to say that they did no t
consider the contract as binding on them. The result is that
the plaintiff is entitled to judgment for $85 as claimed .

Judgment for plaintiff.

LAMPMAN,
CO . J .

192 2

May 26.

CH0NO JA N
v .

QuoN

Wo ON

Judgment
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THE ROYAL BANK OF CANADA AND THE LITTLE
RIVER POLE AND TIMBER COMPANY AND

HELM v. J. H. BAXTER & CO.

Contract—Alternative claims—Costs—New cause of action, in reply- -
Application to strike out Application to add to statement of claim—
R .S .B .C. 1911, Cap . 203, Sec . 26--B .C . Stats . 1914, Cap . 32, Sec . 26 .

The plaintiff in his reply set up a new cause of action . The defendant
moved to strike it out and the plaintiff at the same time moved t o

amend his statement of claim by adding thereto the allegations in th e

reply . Both applications were granted and the costs reserved to b e

dealt with by the trial judge, who on the trial gave judgment for the

plaintiff but the costs reserved he gave to the defendant in the cause .

The defendant claimed on appeal that he should have been given th e

costs of all proceedings up to the date of the amendment .

Held, on appeal, affirming the decision of MoRRISON, J . that the judge

below disposed of the costs referred to him and there was nothing in

the material to shew that the payment of the costs of the applicatio n

to amend and of the amendment was not full compensation for the

omission to plead the allegations in question at the proper time .

APPEAL by defendant from the decision of MORRIso , J .

of the 1st of February, 1922, in an action to recover $5,855 .66 ,

the purchase price of 1,008 poles delivered by the plaintiff The
Little River Pole and Timber Company to the defendant on th e

27th of September, 1921, pursuant to a contract of the 13th o f

April, 1921, whereby the defendant agreed to purchase sai d
poles from J . H. Williams and Charles Prest, the contract of th e
vendors by mesne assignments coming into the hands of Th e

Statement Little River Pole and Timber Company, which Company late r

assigned to the Royal Bank of Canada . Under the agreement ,
the poles were to be boomed in a safe loading place and be clear
of encumbrances and free of all Canadian charges . The

defendant sent a ship to Comox dock, and on the 26th of Sep -
tember, 1921, they proceeded to load the poles on the boat . On
the following day, when 308 poles were on board, at about
10.30 a.m. the sheriff of Nanaimo seized all the poles unde r

woodmen ' s liens. The manager of the plaintiff Company, on e

Guy, then told Littlefield, the manager of the defendant Corn -

COURT O F
APPEAL

192 2

June 6 .

ROYA L

BANK OF
CANADA

V .
J . H. BAXTER

& Co .
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parry, who was there with the captain of the boat, that he would COURT of
APPEAL

fix it up, so they all went to the Royal Bank at Courtenay —

(about three miles), but there was delay about arranging with 192 2

the Bank. Littlefield got impatient at about one o'clock and June 6 .

told Guy he would give him half an hour to fix things. Just ROYAL

after 1.30 p.m. Littlefield went into the Bank and Guy told BANK OF
CANADA

him it had been arranged as to the sheriff, but Littlefield said

	

v .

it was too late, and on going back with the captain they found J .H .BAxTEE

& co .
a boom of about 300 logs was not marked as required by the

Act, so they proceeded to throw back into the water the poles

that were already loaded. In the statement of claim the

plaintiffs sued on a written contract, but in their reply set up

a new verbal contract. The defendant moved to strike out cer-

tain paragraphs of the reply, on the ground that the reply coul d

not depart from the original pleading and set up a new cause o f

action, and at the same time the plaintiffs applied to amend the
Statement

statement of claim by setting up the new verbal agreement .
Chief Justice HUNTER acceded to the defendant's application,

but allowed the plaintiffs to add the paragraphs to their state-
ment of claim. It was ordered that the costs of these applica-
tions be reserved to be dealt with by the judge on the trial o f
the action. On the completion of the trial it was ordered tha t

said costs be defendant's costs in the cause . The defendant
claims, on appeal, that it should have been directed that th e
defendant be paid all costs of the action up to the date of th e
amendment .

The appeal was argued at Vancouver on the 6th, 7th an d

10th of April, 1922, before MACDONALD, C .J .A., MARTIN ,
GALLIHER, MCPHILLIPS and EBERTS, M .A .

Mayers, for appellant : Unless the property in the goods
passed to the purchasers they have no such action as this . They

must come within section 26 of the Sale of Goods Act . We

must be supplied with goods of the contract description. On
the question of acceptance and power of repudiation see Kibble

v. Gough (1878), 38 L.T. 204 at p. 206 ; Taylor v. Smith

(1893), 2 Q.B. 65 at pp. 70-1 . There was an express condi -
tion in the contract as to payment : see Bettini v . Gye (1876),

Argument
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COURT OF 1 Q.B.D. 183 at p . 187 . The question as to costs is an incidentAPPEA L
— of the whole appeal . On the amendment to their claim they
1922 succeeded, and we should have the costs up to the amendment :

June 6 . see Ayscough v. Bullar (1889), 41 Ch. D. 341 at p. 346 ;

ROYAL Attorney-General v. Pontypridd Waterworks Company (1908) ,
BANK of 1 Ch. 388 ; Mavor v. Dry (1824), 2 Sim . & S. 113 ; Kernot
CANADA

v. Critchley (1867), 17 L .T. 134 ; Jacobs v . Schmaltz (1890) ,
J .H .BAxTER 62 L.T. 121 .

& Co.

Alfred Bull, for respondents : To get the poles from lot s
other than 217 was agreed to when it was found sufficient coul d
not be got off that lot . This variation to the original contract
was made. There was no royalty due on the few logs not
marked. They received the costs of the applications and th e
amendment .

Sir C. H. Tupper, K.C., on the same side : On the question
of a term going to the root of the contract see Anson on Con -
tract, 14th Ed ., pp. 183 and 188 ; Halsbury's Laws of England ,
Vol. 26, p. 99, par. 177 ; Wallis, Son cf, Wells v . Pratt &
Haynes (1910), 2 K.B. 1003 at p . 1012 ; (1911), A.C. 394 .
There is an implied warranty ; the goods were free from charge :
see Halsbury's Laws of England, Vol . 25, p . 154, par. 282(3) ;
Munro v. Butt (1858), 8 El. & Bl. 738. On the variation of
the contract by oral agreement and the right to rescind se e
Halsbury's Laws of England, Vol . 7, p. 422, pars. 864-6 ; Goss
v . Lord Nugent (1833), 5 B . & Ad. 58 at p . 65 ; Thomas v .
Brown (1876), 1 Q.B.D. 714 at p. 722. The learned judge
found there was delivery and acceptance, and the captain pai d
the men for loading into the ship . It was a complete contract :
see Jackson v. Rotax Motor and Cycle Company (1910), 2
K.B. 937 at p . 942 ; Abbott & Co . v. Wolsey (1895), 2 Q.B.
97. As to the property passing see Clarke v. Spence (1836) ,
4 A. & E. 448 at p. 466 ; Benjamin on Sale, 6th Ed., p . 12 .
As to including in the sale Cleland's poles see Benjamin o n
Sale, pp . 345-6 ; Ajello v . Worsley (1898), 1 Ch . 274 at p . 280 .
The ratification by Cleland relates back to the sale by Guy :
see Lockhart et al . v. Pannell (1873), 22 U.C.C.P. 597 at pp .
606-9 . The object of the Forest Act was to protect the revenue ,
not to prohibit a sale : see Whiteman v . Sadler (1910), A.C .

Argument
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514 at pp. 525-6 ; Smith v . Mawhood (1845), 14 M. & W. 452 . COURT OF
APPEA L

Mayers, in reply : A contract in writing cannot be varied by —
parol : see Morris v Baron and Company (1918), A.C. 1. He 1922

must shew an entire new contract . Unless it is shewn the prop- June 6 .

erty has passed, his recourse is an action for damages : see Gil- BANK or
mour v. Supple (1858), 11 Moore, P .C. 551 at p. 563. As to CANAD A

there being a cause of action on the contract see Cooke v . Gill J.H .BAXTER
(1873), L .R. 8 C.P. 107 at p . 116. On the question of costs & Co.

see Farquhar, North, and Co . v. Edward Lloyd (Limited )

(1901), 17 T.L.R. 568 ; Boulton v. Jones (1857), 2 H. & N. Argument
564 ; Grierson, Oldham, & Co ., Limited v. Forbes, Maxwell, &

Co., Limited (1895), 22 R . 812 .

Cur. adv. volt .

6th June, 1922 .
MACDONALD, C .J.A. : I would dismiss the appeal. The

whole trouble was brought about by the ill temper of the captai n
of the ship . Had he allowed his common sense to assert itself ,
there would have been no dispute upon any of the points urge d
in argument.

There was a further ground of appeal taken on the questio n
of the costs in the Court below . The plaintiffs pleaded in their
reply to the statement of defence matters which ought to have
been in the statement of claim, that is to say, an alternative MACDONALD,

claim. Defendant moved to strike this out and succeeded .

	

C .J .A .

Plaintiffs at the same time moved to amend their statement of
claim by including this alternative claim in it and succeeded.
The learned judge in Chambers reserved the costs of these
motions and of the amendment . The order allowing the
amendment contained these words :

"And it is further ordered that the costs of this application and of th e
amendments, be reserved to be dealt with by the judge on the trial of thi s
action."

By the judgment of the Court, the costs so reserved wer e
disposed of in the following words :

"The costs of defendant's application by summons dated the 30th day o f
December, 1921, and of the plaintiffs ' application by summons, dated the
31st day of December, 1921, and of the amendments allowed by the order
of the 4th day of January, 1922, made on the plaintiffs' said application

. shall be the defendant's costs in the cause ."
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COURT OF

	

It will therefore be seen that the learned judge disposed o fAPPEAL

1922 is claimed in the appeal that he ought to have given the defend -
June 6 . ant the costs of the action up to the date of said amendment ,

ROYAL but these were not reserved to him .

BCANADAF

	

The cases to which we were referred are mostly cases wher e
v .

	

the application to amend came up as of first instance, an d
J.

&

coTER
where the Court or judge had to exercise discretion where non e
had been exercised in the Court below. It seems clear, upon
these cases, that the Court or the judge before whom the appli-
cation comes may grant the amendment on terms, that is to say,
he can put it to the applicant to take the amendment on th e
terms imposed, or to go without it. Terms have often been
imposed as a condition to leave to amend, that the applican t
should pay the costs of the action up to the time of the amend-
ment. Lord Bramwell said in Tildesley v . Harper (1878) ,
10 Ch. D. 393 at pp. 396-7 :

"My practice has always been to give leave to amend unless I have bee n
satisfied that the party applying was acting male fide, or that, by hi s

blunder, he had done some injury to his opponent which could not be
compensated for by costs or otherwise."

And this was approved in Steward v. North Metropolita n
Tramways Company (1886), 16 R .B.D . 556 .

MACDONALD, The Court is not to penalize the applicant for the amend -
O.J .A . ment, but to make such orders as to costs or otherwise as will

put him in the position he would have occupied if the matter
had been pleaded at the proper time . The plaintiff could have
pleaded the claim, set up in the amendment, in his statement
of claim, and there is nothing in the material before us to shew
that the payment of the costs of the application to amend, an d
of the amendment, was not full compensation for his omissio n
to do so.

In this view, it becomes unnecessary to decide whether th e
order as to costs was appealable or not, or what are the power s
of a judge over part of the costs of an action, having regard t o
the statute, which provides that costs of the action shall follow
the event, unless otherwise ordered for good cause .

MARTIN, J .A . MARTIN, J.A . would dismiss the appeal.

the only costs referred to him in favour of the defendant . It
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GALLIHER, J.A. : I agree with the conclusions of the learned COURT OF

trial judge .

	

APPEAL

As to the question of costs of the interlocutory motions that

	

192 2

were referred to the trial judge at the hearing, it seems to me
June 6 .

that under the terms of the order of reference he could not ROYA L

dispose of the costs otherwise than he did. If I understood CANADA ,
Mr. Mayers aright, his argument on clause 14 of his notice of

	

v .
J . H . $ARTER

appeal was directed to the costs reserved for the trial judge,

	

& co .
and if so, those were prescribed by the terms of the order of

GALLIHER ,

reference .

	

J.A .

The appeal should be dismissed .

McPHILLIps, J.A . : I cannot say that it is not without som e
hesitancy that I arrived at the conclusion that the appeal
should be dismissed. However, the course of conduct of th e
agent for the` appellant would appear to have been such that i t
is impossible to give effect to the able argument of the learne d
counsel for the appellant .

At the outset it may be admitted that there was non-com-
pliance with some of the terms of the written contract, but i t
would appear, according to the finding of the learned tria l

judge, that a new contract, not in writing, was entered into ,
and following that the poles were provided and piled upon th e
bank of the river, and the agent of the appellant would appear MCPHILLIPS,

to have accepted them . A difficulty arose when the delivery

	

J .A .

of the poles was being made, 300 having at that time been place d
aboard the ship, that is, a lien was claimed thereon, and th e
sheriff appeared on the scene to enforce the lien . Then was the
time for the appellant to have elected to treat the contract as at
an end, as counsel for respondents admit at this bar that
although what is relied upon is the verbal contract it was in th e
same terms as the written contract . However, that course wa s
not adopted, the agent for the appellant treated the contract a s
being still open for further performance, and it would appear
that the agent for the appellant took part in the endeavour t o
have the lien released, an application being made to the Bank
which was in the end successful, but the agent for the appellan t
apparently would seem at the conclusion of things, and when
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COURT OF the lien stood released, to have acted in a most extraordinar y
APPEAL

manner, out of pure caprice. He then attempted to disaffirm
1922 the contract, and the poles already loaded upon the ship wer e

June 6 . thrown into the stream . This conduct cannot be viewed with

ROYAL
approval, and in view of the fact that the learned trial judge

BANK OF had opportunities this Court has not, i .e ., to see the witnesses
CANADA

and observe their demeanour, it is not a case which admits of th e
J .II .BAXTER decision of the learned trial judge being reversed (see Coghlan

S*, co .
v . Cumberland (1898), 67 L .J., Ch. 402) . It is true that the
poles were required to be marked to comply with the law, bu t
the marking was being carried out as the poles were being
delivered at the ship's side, so that no objection upon that
ground is tenable. There would appear to have been evidence
before the learned trial judge which would admit of his holdin g
as he did, that the poles were appropriated to the contract, an d
that the property therein passed to the appellant . Further ,
upon the facts, it would appear that there was evidence whic h
admitted of the learned trial judge holding that the poles wer e
at the buyer 's risk, in that the property therein stood trans-
ferred to the buyer (see sections 24, 26, Sale of Goods Act ,
Cap. 203, R.S.B.C. 1911) . Now in the present case ther e
was readiness and willingness to deliver the poles, which had
already been accepted by the appellant, and, in fact, some o f

McPxrLLIPs, the poles had already been taken aboard the ship, and the bal-

ance of the poles were alongside the ship, the appellant, as w e

have seen, having previously examined them and accepted

them, and upon the facts there was evidence upon which th e

learned judge could proceed, and decide that the appellan t

wrongfully refused to take delivery .

During the argument I was somewhat impressed with th e

view that the action was wrongly conceived, and that if ther e

was a right of action at all, that it could only be for damage s

for breach of contract in refusing to take delivery. However,

I have been constrained to hold that there was evidence entitling

the learned trial judge to hold as he did, and having held that

the property in the poles had passed to the buyer, i .e ., the

appellant, an action was admissible for the price. Sections 63
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and 64 of the Sale of Goods Act (Cap. 203, R.S.B.C. 1911) COURT or
APPEAL

read as follows :

	

—
"63. (1 .) Where, under a contract of sale, the property in the goods has 192 2

passed to the buyer, and the buyer wrongfully neglects or refuses to pay June 6 ,
for the goods according to the terms of the contract, the seller may main -	
tain an action against him for the price of the goods.

	

ROYA L

" (2.) Where, under a contract of sale, the price is payable on a day BANK of

certain, irrespective of delivery, and the buyer wrongfully neglects or CANADA

refuses to pay such price, the seller may maintain an action for the price, J .H . BAXTER
although the property in the goods has not passed, and the goods have not

	

& Co .
been appropriated to the contract.

"64. (1 .) Where the buyer wrongfully neglects or refuses to accept and
pay for the goods, the seller may maintain an action against him fo r
damages for non-acceptance.

"(2.) The measure of damages is the estimated loss directly and natur-
ally resulting, in the ordinary course of events, from the buyer's breac h
of contract.

"(3.) Where there is an available market for the goods in question, th e
measure of damages is prima facie to be ascertained by the difference
between the contract price and the market or current price at the time or
times when the goods ought to have been accepted, or if no time was fixe d
for acceptance, then at the time of the refusal to accept ."

It is evident that the sellers, the respondents, had a choice

of remedies, and have chosen to sue for the price of the poles .

The contract was in its nature severable, and where the buyer ,

the appellant, as it has been held in this case, accepted the
poles, the breach of any condition to be fulfilled by the seller ca n

only be treated as a breach of warranty, and cannot be a ground azc pxiLLiPS,
for refusing the poles and treating the contract as repudiated,

	

J.A.

there being no term of the contract, express or implied, to tha t
effect. This would go to the question of the non-giving of th e
bill of sale and the other provisions relied upon by counsel fo r
the appellants (see section 19 (3), Sale of Goods Act) .

Further, section 79 of the Sale of Goods Act reads a s
follows :

"79 . Where any right, duty, or liability would arise under a contract
of sale by implication of law, it may be negatived or varied by expres s
agreement or by the course of dealing between the parties, or by usage, i f
the usage be such as to bind both parties to the contract . "

The course of dealing between the parties in the present cas e
seems to me to have obviated anything further being done . The
poles were being delivered, and all would have ended well ha d
the agent for the appellant not acted in the unwarranted and
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precipitate way in which he did . It is regrettable that th e
appellant should, under the circumstances, be called upon t o

pay for poles which were in the end not received, and many of

which would appear to be now irretrievably lost, but all tha t
can be said about that is, that the appellant must be answerabl e
for the conduct of the agent, who seems to have proceeded in a
manner utterly unmindful of the interests of his principal ,

J.H.BAXTER and it is trite law that the principal must be held answerable
X Co .

for the conduct of the agent, and to the agent the principa l
must look in the present case for relief . The liability therefor

would not appear to be chargeable to the respondents.
DicFnILLIPS, Upon the whole case, I am unable to come to the conclusio n

J.A .
that the learned judge was clearly wrong in the decision h e
arrived at, and being of that opinion, it follows that the appea l
should stand dismissed .

EBERTS, J .A.

	

EBERTS, J.A. would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : Wilson & Jamieson .

Solicitors for respondents : Tupper & Bull .
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CAR-OWNERS LIMITED v . MOKERCHER .

	

MURPHY, J .

re-entered for non-payment thereof. In an action for damages for OAR-OWNERS
LIMITED

wrongful re-entry :—

	

v .
Held, that as the consent to the transfer of the lease was on the condition MCKERCHER

that the overdue rent should be paid there was no waiver or election

not to exercise the right of forfeiture .

APPEAL by plaintiff from the decision of _Mun iY, J. in an

action tried by him at Vancouver on the 14th and 25th of

November and 19th of December, 1921, for damages for inter-

fering with the right of the plaintiff as mortgagee of goods an d

chattels of the Brown Garage Limited, at 634 Howe Street ,
Vancouver, to possession of said goods and chattels. The facts
are that on the 20th of August, 1920, the defendant, owner of

the premises known as 634 Howe Street, leased the premises t o

one G. W. Erickson, the lease containing a covenant not t o
assign or sub-let without the consent of the lessor . On the 26th

of March, 1921, Erickson assigned the lease to the Brown Statement

Garage Limited without the consent of the lessor. The plaintiff

held a chattel mortgage on the goods and chattels of Brown
Garage Limited on the premises in question, and under the

powers therein contained entered into possession for the purpose
of selling the same . The rent due under the lease given by the
defendant to Erickson on the 20th of May, 1921, was not paid .
In the early part of June, the parties interested came togethe r

with a view to selling the Brown Garage to other parties, an d
the defendant agreed to an assignment of the lease to sai d

parties if his rent were paid . The arrangement fell through ,

the Brown Garage Limited became bankrupt, and the plaintiff

1 7

	

Landlord and tenant—Lease—Covenant not to assign—Non-payment of

	

192 1

rent—Proviso for re-entry—Waiver .

	

Dec . 19.

A lease with proviso not to assign without leave and for re-entry by the COURT OF

lessor on non-payment of rent, provided for the payment of- rent APPEAL

	

monthly and in advance. After a monthly payment was overdue and

	

192 2
unpaid for over fifteen days, the lessor consented to and executed a n

assignment of the lease on condition that the overdue rent be paid . June 6 .

Two days later, the overdue rent not having been paid the lessor ----
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endeavouring to make a sale of the chattels, the defendan t
re-entered into possession for non-payment of rent and stoppe d
the sale on the 28th and 29th of June and ejected the bailiff
who was selling under the chattel mortgage . The defendant
then sold certain of the chattels for arrears of rent. The
learned trial judge dismissed the action .

Davis, K .C., and Warner, for plaintiff.
McDonald, K.C., and DesBrisay, for defendant .

MURPHY, J. : Admittedly both points raised by plaintiff an d
dealt with on the adjourned argument are mainly questions o f
fact. As to the first, I am of opinion the evidence sufficiently
shews that rent was overdue for 15 days and longer before
defendant entered, that he entered because of such non-pay-
ment of rent, and not by virtue of the surrender afterward s
obtained with the intent of ending the lease, and did thereby
legally terminate it .

As to the second point, that the assignment to Duckwort h
and Elliott was made subsequently to such re-entry and there -
fore the forfeiture was waived, I think the evidence shews thi s
assignment to have been made prior to the entry . On these
findings I think the action fails, except that plaintiff is entitled
to a reference as to the difference between 65 gallons of oi l
which defendant says he returned, and the quantity named in
the particulars as being in the tanks when defendant took pos-
session. Defendant had no right to take this oil, and there i s
therefore a heavy onus on him to skew he returned it all, an d
that onus I hold not satisfied .

From this decision the plaintiff appealed. The appeal wa s
argued at Vancouver on the 14th of March, 1922, before MAC-

DONALD, C.J.A., MARTIN, 0ALLIHER and MCPHILLIPS, JJ.A .

Mayers, for appellant : We say he agreed to the assignment

and waived forfeiture : see Ward v . Day (1863), 4 B. & S. 337
at pp. 352-3, and on appeal in (1864), 5 B . & S. 359 at p. 362 ;

Ex parte Newitt (1881), 16 Ch. D. 522 at p . 533. The right
of re-entry relates back to the first breach in respect of whic h

MURPHY, J .

192 1

Dec. 19.

COURT OF
APPEAL

1922

June 6 .

CAR-OWNERS
LIMITE D

V .
MCKERCHE R

MURPHY, J .

Argument
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the right to re-enter arose : see Grimwood v. Moss (1872), L.R. MURPHY, J .

7 C.P. 360 at p. 364 ; Great Western Railway Co. v. Smith

	

192 1

(1876), 2 Ch. D. 235 at pp. 247 and 253 ; Parker v . Jones Dee. 19.

(1910), 2 K.B. 32 ; 79 L.J., K.B. 921 ; Doe, dem. Beadon v .
P ke (1816) , 5 M. & S . 146 at 153 ; Evans v. Davis (1878), COURT O F

y

	

(

	

I7

	

p.

	

7

	

7 APPEA L

10 Ch. D. 747 .

	

—
1922

McDonald, K.C., for respondent : We say there are three
causes of forfeiture : (1) The assignment of the 26th of March,

June 6.

1921, was made without the lessor's consent ; (2) Erickson was CAR-OWNER S

in default for 15 days in payment of rent on the 5th of June, LIMITED

1921, when we were entitled to re-enter, and (3) if the lease was MCKERCHER

assigned to the Brown Garage Limited, the Brown Garage Lim-
ited was bankrupt prior to the 25th of June, 1921 . We did
not know Erickson assigned to the Brown Garage. We entered
for non-payment of rent : see Parker v . Jones (1910), 2 K.B. Argument

32 at p. 36 ; Walter v . Yalden (1902), 2 K.B. 304 at p . 310 .
Our right of entry arose on the 5th of June, and we did nothin g
to waive right of entry until June the 25th, when we re-entered .
We had a right to collect the rent on the 5th of June : see Pric e
v. Worwood (1859), 4 H. & N. 512 .

Mayers, in reply, referred to Evans v. Wyatt (1880), 43
L.T. 176 .

Cur. adv. vult.

6th June, 1922 .

MACDONALD, C.J.A . : I agree with the conclusion arrived at
by the learned trial judge, and therefore would dismiss th e
appeal.

I think there was no waiver of the forfeiture for non-pay -
ment of rent . The rent fell due on the 20th of May, and there MACDONALD ,

could be no re-entry for 15 days thereafter . Therefore, the

	

c .J.A.

landlord could have re-entered on the 5th of June . He did
not do so then. On the 14th of June he was requested to con-
sent to a transfer of the lease, and consented conditionally, i .e . ,
he executed the assignment and delivered it upon the conditio n
that overdue rent should be paid. It was not to come into
force until this condition had been performed . The condition
was not performed, but it is argued by counsel for the appellant
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MURPHY, J . that whether the assignment was delivered conditionally or not,

	

1921

	

there was an election not to exercise the right of forfeiture .

Dec. l9 . With this submission I cannot agree .

	

COURT

	

OF

	

_lARTI\, J.A. would dismiss the appeal .
APPEAL

	

1922

	

CALLIIII:P. J.A . : On the points argued before us, I thin k

	

:Mae 6

	

the appeal must fail .

With regard to the surrender, the defendant had alread y
CAR OwxaaS

elected and gone into possession, thereby declaring a forfeiture
under the lease, and the surrender, although on the same day ,

GALLIHER,
J .A .

	

sion was not taken .
With regard to the assignment, in my opinion, that never go t

beyond being an escrow. Ti is true that if the proposed
arrangement had gone through by acceptance and payment of
rent due, and the substituting of a new tenant, it might hav e
been satisfactory to iMcIiercher, but this never got beyon d
the stage of an executory agreement as I understand the evi-
dence .

1lCPtIILLII>s, J.A . : This case involves the consideration of
rival statements of fact and the application of the law thereto ,
but in the main the findings of fact determine the appeal .

The learned trial judge, without hesitancy, found the fact t o
be that rent was overdue under the lease for days and more ,
and that there was the right of re-entry upon this ground alone .

McPHIi.LIPS, Then as to the assignment of the term, the finding is that tha t
J .A .

	

was prior to the entry, not subsequent thereto, and this was fol-
lowed by bankruptcy and the surrender of the lease .

Upon these findings of fact the action for damages would b e
rightly dismissed, and such was the decision of the learned tria l
judge, save that judgment went in favour of the plaintiff fo r
the value of certain lubricating oil and other goods of th e
plaintiff wrongly converted by the defendant .

MCK r.CfIE
was at a later hour . Possession was not taken by reason of it ,
and it was a voluntary suggestion and act, not required or called
for by the defendant, and once having taken possession and for-
feited his lease, his election was made and could not be altere d
by the acceptance of a voluntary surrender under which posses -
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The learned counsel for the appellant contended strongly that MURPHY, J .

although it was true that there was no privity of contract as to

	

192 1
the demised terms between the respondent and the appellant, Dee. 19 .
yet, that the appellant was entitled to be in possession of, or
upon, the premises by reason of the leave and licence, if nothing o

APPEAv

more, of Erickson, the lessee by assignment of the term, but

	

—

this is not, with deference, a tenable proposition, as Erickson

	

1922

had no right, under the assignment of the term consented to by June 6.

the respondent, to further assign or sub-let . The appellant was CAR-OWNER S

really a trespasser under the circumstances, therefore Parker v . LiM
ti

ITEL

Jones (1910), 79 L .J., K.B. 921 is not helpful to the appel- McKERCHE R

lant, but on the other hand, as submitted by the learned counse l
for the respondent, is an authority in his favour (also se e
Walter v. Yaldem (1902), 2 K.B. 304 at p. 310) .

I cannot come to the conclusion that between the 4th of June

and the 25th of June, the date of re-entry, the respondent (th e
lessor) did anything that amounted to a waiver of the for-
feiture of the term. The re-entry was for non-payment of rent ;
there was no knowledge that there had been any assignment o f

the term. Note the language of Darling, J . in Parker v . Jones, Mc.Px
J

z
A
r.LrPS ,

supra, at p. 923 :
"But here it is said that the lessor did not know of the sub-letting, an d

that, as there can be no waiver without knowledge of the facts, the landlor d
could not be said to have waived his right to evict the plaintiff . If the
question had arisen between the lessor and the plaintiff, it may be that that
contention would have been right and that the lessor might have treate d
the plaintiff as a trespasser	 "

Then there is the rather insuperable objection that waiver
was not pleaded, but it is contended that the question was con-

sidered and was debated in the course of the trial . In any case,
in my opinion, waiver could not, upon the facts, be sustained .
The case is not one in which the Court should grant relie f

against forfeiture (see Hamilton v . Ziillick (1920), 28 B.C.

418) .
I would dismiss the appeal .

ppeal dismissed .

Solicitor for appellant : 41 In . Warner.

Solicitors for respondent : Boom-ne, McDonald d DesBrisay .
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Taxation—Provincial—Income—Omission to assess in 1917 and 1918
GRANBY

	

Supplementary roll for current year in 1921 —Discount under section
CovsoLl-

	

10 of Taxation Act—R .S .B .C. 1911, Cap. 222, Secs. 10 and 103—B .C .
DATED

	

Stats . 1921, Cap . 63, Sec . 29 .
&C .,

Co .
v .

	

The term "the current year's roll" in section 103 of the Taxation Act
ATTORNEY-

	

refers to the roll that has been completed by the assessor and finally

COURT OF THE GRANBY CONSOLIDATED MINING, SMELTING
APPEAL

	

& POWER COMPANY LIMITED v. ATTORNEY-
1922

	

GENERAL FOR BRITISH COLUMBIA.
June 6 .

GENERAL FOR

	

transmitted to the surveyor of taxes under section 98 of said Act . ABRITIS H
COLUMBIA

	

supplementary roll therefore made in 1921 is supplementary to the roll
then in existence and complete which is the roll of 1920 .

[Reversed by the Judicial Committee of the Privy Council . ]

APPEAL by the Attorney-General for British Columbia from
the decision of MURPHY, J. of the 2nd of December, 1921, in
an action for a declaration as to the rights and liabilities of th e
plaintiff Company under the Taxation Act. The Provinc e
claims that after the final revision of the assessment roll befor e
the 31st of December, 1920, it was discovered that the plaintiff
Company had escaped taxation on its income for the years 191 7
and 1918, and the Provincial assessor, pursuant to the provi-
sions of section 103 of the Taxation Act assessed and taxed the
plaintiff Company on the 12th of July, 1921, for the amoun tStatement
so omitted upon a supplementary roll for the then current year,
such taxes amounting to $324,303 .99 for the year 1917 an d
$106,937.52 for 1918 . The plaintiff Company claims that the
said taxes were not due and payable until the 2nd of January,
1922, and were not in arrears until the 31st of December, 1922 ,
and that by paying the taxes on or before the 30th of June ,
1922, they were entitled to deduct therefrom 10 per cent ., pur-
suant to section 10 of the Taxation Act, and that section 29 of
the 1921 amendment to said Act entitles the Company to sai d
deduction. On the trial the plaintiff obtained judgment .

The appeal was argued at Vancouver on the 27th of March ,
1922, before MARTIN, GALLIHER, McPHILLIPS and EBERTS,
JJ.A .



XXXI.] BRITISH COLUMBIA REPORTS.

	

263

Carter, for appellant : The question is whether there is the COURT OF
APPEAL

right to deduct 10 per cent . discount under section 10 of the
Act. We say the right to deduct the 10 per cent. expired the 1922

31st of December, 1921 . The question is when the roll became June 6 .

effective. GRANBY

Mayers, for respondent : If his argument is correct, in order C
DATED
ONSOLI-

to save the discount we have to pay before we know what our MINING, &c. ,
tax is. We are entitled to proper notice, and if not satisfied

	

vo .

with the Court of Revision we are entitled to go to the Court of ATTORNEY -
GENERAL FOR

Appeal, and should have the necessary time for doing so. In BRITIsx

each year the roll is taken of the previous year . The assess- COLUMBI A

ment roll was for 1921 . We are not in default until the 31st Argument

of December, 1922 .
Carter, in reply.

Cur . adv. volt .

6th June, 1922 .

MARTIN, J .A . : This case turns upon the meaning of the
expression "the current year's roll" in section 103 of chapter
222, R.S.B.C. 1911, and after a very careful consideration of
all the sections of the Act, I can only reach the conclusion tha t
by it is meant the roll which was "completed" by the assesso r
under section 81 and "finally revised" by the Court of Revisio n
"on or before the twenty-first day of December" (as the time
then was) under section 93, and "certified" under section 97 ,
and "transmitted" to the surveyor of taxes before February
15th, under section 98 . If so, then the "supplementary roll" MARTIN, J.A .

authorized under section 103, while it may be made, as here ,
on July 12th following, yet it is not attached, so to speak, t o
the new roll then under preparation as directed by section 3 4
et seq ., but to the current year's roll "after the final revision "
thereof, which can only relate to the said certified and trans-
mitted roll . As applied to the case at bar, this construction
means that the supplementary roll of July 12th, 1921, i n
question, is a "supplement" to the roll then in existence, whic h
is that for 1920 .

	

The difficulty has arisen from some
ambiguity of expression in the pleadings, and probably in the
argument below, as here, which led the learned judge to say
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APPEAL

192 2

GALLIIIER,

J .A .

mistakenly, with all respect, that "it is admitted in the plead-
ings that this is a supplementary roll for 1921 ." It appears,
however, after the very careful consideration we have given it ,

learned judge further says in his oral reasons :
"It is admitted in the pleadings that this is a supplementary roll fo r

1921, and I do not think it could be anything else ."

In the plaintiff's statement of claim it is put thusly :
"The Provincial assessor of the Province of British Columbia in respec t

of the year 1918 has on the 12th day of July, 1921, assessed the plaintiff

Company upon its income for the year 1918," etc .

This also applies to the 1917 taxes.

In the statement of defence, the defendant states that th e

income taxation for 1917 and 1918 was omitted, and that i n
pursuance of section 103 of the Taxation Act, R .S.B.C. 1911 ,
Cap. 222, the Provincial assessor assessed and taxed . the
plaintiff Company for the amount so omitted on the 12th of
July, 1921, upon a supplementary roll for the then curren t
year." The point to determine is : Of what roll was this sup-
plementary roll of July 1 2th, 1921, a part' The plaintiff
claims that it was the roll of 1921, upon which taxes would ,
under the Act, be due on January 2nd, 1922, and would not be
delinquent until. the 31st of December, 1922, and that if paid .
on or before June 30th, 1922, they are entitled to 10 per cent .
discount .

The defendant, ou the other . hand, sa~~ this supplementary
roll on which plaintiff was placed, is part of the roll of 1 .920 ,

finally revised in :December, 1.920, upon which the taxes wer e
due on the 2nd of January. 1921, delinquent on the 31st of
December . 1921, and discount could only be allowed if paid .
by June 30th, 1921 .

'There is no dispute as to the amount or that plaintiff i s
properly on the roll..

	

The question is, what roll is it? Upo n

June 6 . to be in truth a supplementary roll made in 1921 for 1920 .

GRANBY

	

It follows that the appeal should be allowed .
CoNsoLI-

DATED
MINING, &c ., GALLInER, J .A . : I would allow the appeal.

co .v .

	

The learned trial judge has held that the plaintiff fell within
ATTORNEY- the provisions of section 29 of Cap . 48, B.C. Stats . 1921. This,GENERAL FOR

BIUTIsu it was admitted in argument before us was erroneous . The
COLUMBIA
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the assessment roll of 1920, as finally revised, the taxes become COURT O F
APPEAL

due and payable in 1921. That was the only roll in existence

on July 12th, 1921, to which a supplementary roll could attach .

	

192 2

The roll to be prepared in 1921 and to be finally revised in 	 June 6 .

December, 1921, and under which taxes would become due and GRANB Y

payable in 1922, was not in existence at the time the supple- C ONSOL I

mentary roll was prepared. It seems to me clear that it was MINING, &c . ,
Co .

not designed that this roll would be supplementary to a roll not
then in existence. If it was intended to apply to the roll to be

GE
ENTOR

NERA L
NEY -

FOR

prepared and revised in 1921, the taxation would have been BRITISH
COLUMBIA

made a part of that roll in its preparation and revision, and no t
supplementary to it . The use of the words "for the then cur -
rent year" in the pleadings is somewhat misleading, but the roll GALLIHER ,

compiled in 1920 and upon which taxes were to be paid during

	

J .A .

the current year 1921, i.e ., current year in connection with the
supplementary roll, is, I think, what is intended .

McPHILLIPS, J.A . : The operative part of the order for judg-
ment appealed from by the Attorney-General reads as follows ,
and is explanatory of the subject-matter :

"That the income taxes of the Province of British Columbia assessed an d

taxed against the plaintiff on the 12th day of July, 1921, in respect of th e

years 1917 and 1918, on a supplementary roll for the year 1921 at the su m

of four hundred and thirty-seven thousand three hundred and fifty-three

dollars and two cents ($437,353 .02) ; and in respect of the year 1918, at

the sum of one hundred and ninety-five thousand eight hundred and thre e

dollars and eighty cents ($195,803 .80), are not due and payable until th e

2nd day of January, 1922 ; and shall not be deemed to be delinquent unti l

the 31st day of December, 1922 ; and the plaintiff shall be entitled to th e

discount of ten per cent . (10 per cent.) on said sums of four hundred and

thirty-seven thousand three hundred and fifty-three dollars and two cent s

($437,353 .02) . and one hundred and ninety-five thousand eight hundred
MCPH

J
IL"
A
'.

and three dollars and eighty cents ($195,803 .80), provided by section 1 0

of Chapter 222 of the Revised Statutes of British Columbia, 1911, up to

and including the 30th day of June, 1922, upon paying on or before suc h

date the said sum of four hundred and thirty-seven thousand three hundre d

and fifty-three dollars and two cents ($437,353 .02), less the sum of on e

hundred and thirteen thousand and forty-nine dollars and three cents

($113,049 .03), already paid in respect of mineral tax for the year 1917 ;

and also upon paying the ,rid sun, el one hundred and ninei y-five theni- m d

eight hundred and three dell q r : .urd eighty cents 1,19 -, So3 .80) . he- th e

sum of eighty-eight tl„ i <<i,1

	

undred__

	

1 -1 ,:~ - i s

	

, - >

twenty-eight cents ($88 8a1d .28), already paid in r~ -pe g t of mineral ta x
for the year 1918 ."



266

	

BRITISH COLUMBIA REPORTS .

	

[Von.

COURT OF

	

It would appear that there was default upon the part of th e
APPEA L

__-_

	

officials of the Government to make the assessment under review ,
1922 and that point is admitted and it is not a matter of contestatio n

June 6. at all as to the assessment made or the quantum thereof, th e

GRANnY whole matter in dispute is when can it be said the taxes as levie d
CONSOLI- became due and payable ? If the taxes were not due and pay -

DATE D
MINING, &c ., able until the 2nd of January, 1922, and will not be in arrear s

Co.

	

until the 31st of December, 1922, which is the contention of th ev .

	

>

	

>
ATTORNEY- respondent and given effect to by Mr . Justice MURPHY, in the

GENERAL FO R
BRITISH order for judgment above set forth, there is the right in the

COLUMBIA respondent to pay the taxes on or before the 30th of June, 1922 ,
with the further right to have allowed to it the discount at 1 0
per cent . as provided by section 10 of the Taxation Act, Cap .
222, R.S.B.C. 1911 .

The whole difficulty arises from the mistake made by th e

officers of the Crown in not assessing the respondent as it shoul d
have been assessed, and in the result the respondent has escape d
taxation on its income for the years 1917 and 1918, and upo n

this being discovered, the Provincial assessor, pursuant to th e
provisions of section 103 of the Taxation Act, upon a supple -
mentary roll for 1920 in 1921 assessed and taxed the responden t
for the taxes omitted, being the taxable income of the responden t
for the years 1917 and 1918, of which assessment it would .

McPHILLIPS, appear due notice was given to the respondent, i .e ., there were
amended assessments made for 1919 and 1920 .

Section 103 of the Taxation Act reads as follows :
"103 . If, after the final revision of the current year's roll, the Assesso r

should discover that any person has escaped taxation (other than upon

land), for which such person would have been liable had he been assesse d

and taxed, he shall, upon a supplementary roll for the current year, asses s

and tax such person for the amounts omitted, according to the informatio n

then had and obtained, but for a period limited to ten years preceding th e

date of such supplementary roll ; and due notice of such assessment shal l

be given to such person, who shall have the right to appeal to the specia l

Court of Revision at its next or some subsequent meeting after said notic e

of assessment has been given, and such appeal shall be lodged with th e

Assessor within fourteen days after the date of the notice of assessment.

Before making such assessment, the Assessor shall have the right to

examine the taxpayer on oath or otherwise, and to demand and obtain pro-

duction of the taxpayer's books, papers, and accounts, and to examine th e

same. If after such examination it is proved that the taxpayer has wilfully
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evaded just taxation, or withheld correct information for the due assess- COURT OF

ment for which he would have been liable during any portion of the said APPEAL

period, the taxpayer shall be liable in the penalties mentioned in sections
30, 31 and 32 of this Act ; but if the omission has been caused unintention•

	

192 2

ally by the taxpayer, he shall be liable for the correct taxes only, and he June 6 .
shall have no right to claim that all the taxes for which he had bee n
assessed had been paid in full by any official receipts which he may produce, G$ANBY

CoNsom-
if the omitted amounts, or any balance thereof, are not included therein."

	

DATED

The contention of the Crown is that the discount as contended MINING, &C. ,

for by the respondent is not allowable, the taxes not having been

	

v.
paid before the 30th of June, 1921, or before the extended GENERAL FOR

period allowed in the amended assessment, viz ., before the 20th BRITIS H
COLUMBIA

of July, 1921 (sections 10, 104, 105, Cap. 222, R.S.B.C. 1911) .
It was stated by counsel at this bar and agreed to by counse l

for both sides, that the governing and controlling statute in thi s
appeal is the Taxation Act, as contained in the Revised Statutes
of British Columbia, 1911, Cap. 222 . The section which deals
with delinquent taxes is section 211, which reads as follows :

"211 . All taxes on real property, personal property, and income whic h
became due on the second day of January in each year, remaining unpai d
on the following thirty-first day of December, shall be deemed to be delin-
quent on the said thirty-first day of December . "

It is to be observed that section 103 which provides for the
supplementary assessment for other than land, gives the righ t
of appeal from any supplementary assessment but halts at an y
other provisions, save that if upon an examination there wa s
wilful evasion or withholding of information the penalties MCPHIT,T.IPS ,

J.A .
mentioned in sections 30, 31 and 32 may be imposed, but if th e
omission be unintentional then the taxpayer shall be liable fo r
the correct taxes only with no right, though, to claim paymen t
in full by any official receipts if the omitted amounts or an y
balance thereof, are not included therein .

Giving careful consideration to section 103, and reading
sections 30, 31 and 32, and there is, in my opinion, clear inter-
pretation of the intention of the Legislature, and that is, tha t
the supplementary assessment is deemed to be in the like situa-
tion to an assessment of the year before, i .e ., in the present case
the supplementary assessment was supplementary to the roll o f
1920, not supplementary to the roll of 1921 (sections 104 and
105) .

Although the right is given of appeal from the supplementary
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192 2

June 6 .

GRANR Y
CON SOLI -

DATED
MINING, &C . ,

CO .
V .

ATTORNEY-
GENERAL FO R

BRITIS H
COLUMBI A

_IICPIIILLIPS,

assessment, that is a concession made, and cannot be held to
operate to any further extent . It is plain that what the Legis-
lature is providing for, is the addition to the roll upon which
the assessment should have been made and as we have it in th e

appeal book before us, the notices of assessment as given to th e
respondent, read respectively, "Amended Assessment for 1919 "
—"Amended Assessment for 1920 ." I therefore, with grea t
respect, cannot agree with the determination arrived at by the

learned trial judge, that the assessment in question "is a supple-
mentary roll for 1921," and it was not argued at this bar tha t
there was any binding admission to that effect upon the plead-
ings ; as a matter of fact, there would be an assessment of the
respondent for income tax for 1921 upon the roll of 1921, quit e
independent of the supplementary assessment which is for 1920 .

The assessment in question here relates to the roll of 1920, tha t
is, the respondent having escaped taxation and that being dis-
covered is put down and assessed by way of supplementar y
assessment, that assessment to have relation to and be supple-

mentary to the roll of 1920, not 1921, and that as a matter o f

procedure it is done in 1921 cannot alter its effect, it is an
addition to the roll of 1920 .

It is to be noted that under section 10 the discount "shal l
apply only to the taxes of the then current year, and not t o
arrears ." If the contention of the respondent is to have force—
then these taxes added by the supplementary assessment to th e
roll of 1920, being really taxes for the years 1917 awl 1918 ,
shall equally with the taxes assessed upon the roll of 1921, b e
allowed the discount . This is a highly unreasonable contention
and is against the plain reading of the section, which is, "apply
only to the taxes of the then current year . "

The taxes of 1917 and 191$, being the subject-matter of th e
supplementary assessment cannot be said to be "taxes of the
then current year," and subject to a discount of 10 per cent .
up to and including the ;0th of June, 1922 . It is indeed

questionable whether the discos nt could be said to be allowable
in the year 1921 ..however, the Crown In notice offered t o
accept the taxes subject to the discount in respect of the supple-
mentary assessments if ]laid before the 20th of July, 1921 .
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The Crown apparently did not consider it a case of wilful COURT OF
APPEA L

evasion of taxation, and the supplementary assessment being

made the notice of assessment issued with the discount allowed 192 2

and deducted from the taxes, viz ., reductions of $43,735 .30 and June 6 .

$19,580 .38 respectively, from the taxes of the year 1917 and GRANBY

1918 .

	

CONSOLI-
DATE D

It was pressed strongly at this bar that it was highly 111:CING, &C . ,

inequitable that with the right to appeal from the assessment

	

vo '
that nevertheless to get the discount payment would have to r,°aLEOR
precede the appeal to the Court of Revision, and this was urg( l itrrTlsi r

n n LUM BIA
as giving some aid in arriving at the intention of the Legis-
lature, but as to this, it would only be a matter of adjustment
of accounts with the Crown and no risk would attach to paymen t

made before the determination of the Court of Revision if a n
appeal were taken. (Somewhat analogous statute law is to b e
found in the Income Tax Act, 1918 (8 & 9 Geo. V., c. 40) ,
Imperial, sections 146 to 159—note section 149 (1) (d) as t o

refund, and section 159 dealing with discount) . In the presen t
case, evidently there was no appeal as against the assessment
and the amount of the taxes have not been disputed . It would ILCPniLLlrs ,

seem to me that the contention of the Crown is most consonan t
with convenience, reason and justice, and is in no way i n
antagonism with the language of the statute or against lega l

principles, whilst with deference, the contention on the part o f

the respondent would seem to partake of absurdity. (See
William Cory & Son v . William France, Fenwick & Co . (1910) ,
80 L.J., K.B. 241 at p . 346 ; also, see per Lord Halsbury ,

Cooke v. Charles A. TTogeler Company (1901), A .C. 107, and
Maxwell on the Interpretation of Statutes, 6th Ed ., 339) .

I would allow the appeal .

EB]ER'rs, J .A. would. allow the appeal .

Appeal allowed .

Solicitor for appellant : J . W . Dixie .

Solicitors for respondent : _Mayers, Stockton & Smith .

J .A .

EBERTS, J .A .
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GROSS v. WRIGHT, WRIGHT ESTATES LIMITED ,
AND BRIER.

Party-wall—Agreement—Equal amount of wall to be on each side—Wal l
narrowed on builder's side—Breach—Remedy .

An agreement between plaintiff and defendant provided for the constructio n

by the defendant of a party-wall two feet in thickness and that an equa l

proportion shall be on each side of the line dividing their lots . The

basement and first story were properly constructed, but the secon d

story was narrowed by four inches on the defendant's side and the

third story by a further four inches, the wall on the plaintiff's sid e
being kept perpendicular to the top . The wall formed one of the sides

of the defendant's building. The plaintiff discovering the improper

construction in the wall twelve years after it was built brought actio n

for a mandatory injunction to compel the defendant to pull down tha t

portion of the wall not erected in compliance with the agreement an d

for specific performance thereof . An injunction was granted on th e

trial .

Held, on appeal, reversing the decision of CLEMENT, J. (MCPHILLIPS, J .A .

dissenting), that there was no trespass but a breach of the agreement ,

the proper remedy being for damages the measure of which was th e

value of the space of which the plaintiff was deprived by the middl e

line not coinciding throughout with the boundary line between the lots .

[Reversed by Supreme Court of Canada . ]

APPEAL by defendants from the decision of CLEMENT, J.
of the 21st of October, 1921, in an action for damages for th e
unlawful erection of a party-wall, for an injunction and specifi c
performance in respect of the said wall . The plaintiff and

defendant Wright owned adjoining lots and by agreement i n
writing of the 31st of January, 1908, Wright was given th e
liberty to erect a party-wall between the lots so that the centre

line thereof should coincide with the boundary line between

the two lots. The wall (four stories high) was properly erecte d
two feet thick with one foot each side of the centre line for th e

basement and the first story, but the wall was narrowed four

inches for the second story and a further four inches for the
third story all of which was taken off the defendant's side, there

being a straight wall up the four stories on the plaintiff ' s side .
The defendant constructed a building on his lot of which th e

wall formed part. The defendant Wright transferred his lot

CLEMENT, J .

192 1

Oct. 21 .

COURT OF
APPEAL

192 2

June 6 .

GROS S
V .

WRIGH T

Statement
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to Wright Estates Limited in 1917 and the defendant Brier CLEMENT, J .

became a mortgagee in 1918 .

	

The defendants other than 192 1

Wright did not know of the improper construction of the wall Oct. 21 .

until 1920 .

Arnold, for plaintiff .
J. S. MacKay, for defendants .

21st October, 1921 .

CLEMENT, J. : The defendant Wright was given liberty by the GRos s
party-wall agreement of 1908 to enter upon plaintiff 's lot 11 for WRIGHT

the purpose of building the party-wall as provided for but no t
otherwise or for any other purpose. From the top of the first
story the defendant Wright departed from the contract and, in
my opinion, at once became a trespasser upon lot 11, occupyin g
without leave 12 inches of that lot, admittedly the plaintiff' s
property. I know of no principle under which this Court can
say to the plaintiff you must let the defendants have that 1 2
inch column of air from the first story up to the present heigh t
of the wall, and this Court will decree compensation. The
only remedy for a violation of right as I read Stollmeyer v .

Petroleum Development Co . (1918), 87 L.J., P.C. 83, is the
grant of an injunction. No damage, it is true, has been suffere d
to date and possibly no damage will ever be suffered. At
present, at all events, plaintiff has no intention of furthe r
heightening his building on lot 11 . But for the trespass, I crEn~ENT° ' '

should allow nominal damages, say 30 cents . He is also entitle d
to his costs . I regret this . The evidence seems to shew that
for all purposes, having in view the locality, the wall as it now
exists, is of sufficient strength to carry any structure the plaintiff
is ever likely to put upon his lot 11 ; so that it looks very much
as if defendants are to be put to considerable expense without
any corresponding benefit to plaintiff . But the defendant Wright
has only himself, or his architect, to blame for the muddle .
Curiously enough there is nothing in the agreement of 1908 t o
justify any lessening of the thickness of the wall as it goes
skyward. The sketch plan attached to the agreement is a
ground plan only and, in any case, it cannot weaken the forc e
of the words "two feet or more in thickness" in the written

COURT OF
APPEAL

192 2

June 6 .
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CLEMENT, J . agreement . But, there being no time limit set by the agree -

	

1921

	

meat, it is not too late for the defendant Wright to retrace hi s

Oct . 21 . steps and put himself right, and following the case in the Priv y
Council, I think defendants should be allowed two years withi n

COURT of which to make the wall to conform to the agreement and the

	

APPEAL

	

b

injunction to that effect should not be enforced meanwhile .

	

1922

	

There is no need that I can see for any undertaking as t o
June 6 . damages to be suffered by plaintiff meanwhile . Liberty to

( ;Ross

	

apply.

From this decision the defendants appealed. The appeal
was argued at yv ancouver on the 31st of March and th e
3rd of April, 1922, before _IIAunoxAr.D, C.J ._1 ., GALLAUER,
MCPnILLIPs, and EBERTS, JJ.A .

A. . H. MacNeill, K.C., for appellants : The wall was 1.20 feet
extending from Hastings Street to the lane at the back . They
agreed to a two-foot thickness and this was only maintained
for the first floor . As long as only one party uses it, it is not
a party wall : see Il eston v . Arnold (1873), 8 Chv. App. 1.084 ;
Drury v. Army and Nary Auxiliary Co-operative Suppl y
(1896), 2 Q.B. 271 at p . 277. The wall is just as strong and
safe as if the space were filled in . IIe is in no sense a trespasser :
see Knight v. Pursell (1879), 1.1. Ch. D. 41.2 at pp . 414-5 ;
Adams v . _1[arylebone Borough Council (1.907), 2 K.B. 822 at
p. 839. On the question of the contract see H. Dal:in di Co . ,
Limited v . Lee (1916), 1 K.B. 566 . The plaintiff has used
the wall for 11 years . There is provision for arbitration and .
there is no cause of action until an arbitration is had .

J . A . Machines, for respondent : The plaintiff agreed. to allow
the defendant build a party-wall . It was built under the terms
of the document . Defendant cannot now after s, many years go
behind the licence and say he did not build a party-wall . The
wall is not in compliance with the agreement and does no t
ue'upy an equal space on each side of the line dividing the lots .

( ' au' . cult' . 19111 .

ICII T

Argumen t

MACDONALD .
C .J .A .

6th June . 1922.

MACDONALD, C.J .A . : The parties being the owners of adjoin-
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ing lots entered into an agreement for the erection of a party- CLEMENT, J.

wall .

	

It was agreed that Wright might build the wall two feet 192 1

or more in thickness, the half on each lot .

	

He built a wall the Oct . 21 .

foundation and basement and first story of which were in
COURT OF

accordance with the agreement . He narrowed the second story APPEAL

by four inches on his own side of the wall, and the third stor y

plaintiff's side, perpendicular . The wall was erected several 	 June 6.

years ago and forms one of the walls of the defendant's building . Gross

The agreement provided that "the middle line of which (the WRIGHTUT
wall) would coincide with the said boundary line ." The plain -

tiff claims to have recently discovered this departure from th e

agreement and sued for a mandatory injunction to compel th e

defendants to pull down that part of the wall not erected i n

compliance with the agreement, also for specific performanc e

of the agreement and such other relief as the nature of the case

may require .
The learned judge held that there had been a trespass an d

granted an injunction which he stayed for a period to enable

the defendants to make the wall conform to the agreement .
It is admitted by the plaintiff himself, that the wall as buil t

is a good and sufficient wall for the purpose for which it wa s
built, in other words, he has no complaint to make to it, excep t
that it was narrowed from the defendant's side and not equally MACDONALD,

from both sides . He admits that it was proper and in accord-
ance with practice to narrow the wall as it gained height, bu t
claims that it puts an undue burden upon his lot and deprive s

him of space to which he was entitled .

The first question to be decided is as to whether or not there

was a trespass. In my opinion, there was not . It was at most

a breach of the agreement . The agreement being one affectin g

an interest in land could be ordered to be specifically performed ,

but as that remedy is one which is discretionary with the Court ,

it will not be ordered where great loss would be caused to on e
party without a corresponding benefit to the other, and wher e

the breach of the agreement may be reasonably compensated fo r

by awarding damages . There is no evidence in the case upon

which we can decide what the damages are. It appears to m e

1 8

by a further four inches, keeping the wall on the outside, on

	

192 2
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that what the plaintiff is entitled to is the value of the spac e
of which he has been deprived, namely, four inches of th e
second story, eight inches of the third, and I think, part of th e
wall has been built slightly above the third story narrowed a n
additional four inches which should be taken into account . The
value of such space is the measure of damages .

The ease by which the learned judge felt himself boun d
to give the relief granted, Stollmeyer v . Petroleum Developmen t
Co. (1918), 87 L.J., P.C. 83, is one of nuisance not of contract,
and with deference, does not, in my opinion, conclude this case.
The other authorities to which we were referred on behalf o f
the appellant, were authorities under the Building Acts i n
England, and furnish no guide in this case. The authorities
cited by the respondent's counsel are like Stollmeyer v. Petro-
leum Development Co ., supra, cases of nuisance or other tor t
and are likewise not applicable to this case .

I would therefore allow the appeal and order a new trial fo r
the purpose of ascertaining the damages .

The appellant is entitled to the costs of the appeal . The
extra costs occasioned by the new trial to be disposed of by th e
trial judge .

GALLIHER, J.A . : I would allow the appeal .
I do not think the evidence in this case justifies me i n

concluding that there was a trespass . Such being the case,
there remains only the question as to what, if any, damage ha s
been suffered by the plaintiff by reason of the wall being con-
structed in its present form .

The most that can be said, and I think it can be properlyGALLIHER,
J .A . said, that the plaintiff has been deprived of a certain amount

of space if he should decide to make use of the party-wall to th e
extent to which it is constructed . That space he is entitled t o
under the agreement to construct and if the parties cannot agree
as to the value of this, there should be a new trial to fix th e
value .

The appellant is entitled to the costs of appeal, and as to th e
costs below, each party is entitled to costs on the particula r
issues upon which they succeed .
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McPHiLLIPS, J .A . : I would dismiss the appeal .

	

CLEMENT, J.

EBERTS, J.A. agreed in allowing the appeal and ordering a
new trial .

192 1
Oct. 21 .

Appeal allowed and new trial ordered ,

McPhillips, J .A . dissenting .

Solicitor for appellants : F. G. Crisp .

Solicitor for respondent : C. S . Arnold.

WHITNEY-MORTON & COMPANY LIMITED v . A. E.
SHORT LIMITED.

COURT OF
APPEAL

1922
June 6.

GROS S
V.

WRIGHT

COURT OF
APPEA L

1922
Sale of Goods—Conditional sale agreement—Repossession—Authority to June 6.

	

sell—Mercantile Agent—52 cf 53 Viet . (Imperial), Cap . 45, Secs . 2 to	
6—R.S.B .C . 1911, Cap. 203, Sec. 69.

	

WHITNEY -.
MORTON &

	

A motor-truck sold under a conditional sale agreement (duly registered)

	

Co.
which was assigned to the defendant, was seized by the defendant who A. E. SHORT

	

notified the defaulting purchaser that if the amount due was not paid

	

LTD .
within the statutory period the truck would be sold . Defendant left
the motor pending sale under seizure and for the purpose of having
certain repairs with a company whose business it was to make repair s
to motors and carry on sales. The repairs were completed and ten
days after the defendant had seized the motor and without his instruc-
tions or knowledge the repairing company sold the truck to anothe r
under a conditional sale agreement which was assigned to the plaintiff
who (their purchaser having defaulted and returned the truck to the
motor-truck company) brought action to recover from the defendant
who had taken possession . The action was dismissed.

Held, on appeal affirming the decision of MURPHY, J ., that the defendant
had left the truck with the repairing company for storage and repair s
only and was entitled to retain it and did not place it with said
Company as a "mercantile agency" within the purview of section 6 9
of the Sale of Goods Act .

	

APPEALby plaintifffrom the-decision of MURPHY,-J . of-the

	

_ .
11th of January, 1922, in an action to recover a Giant truck Statement
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1922

June 6 .

WHITNEY-
MORTON &

CO .
V .

A . E . SHORT
LTD .

Statement

and for an injunction to restrain the defendant from selling o r
dealing with it. The facts relevant to the issue are as follow :
The Giant Truck Company Limited sold a one-ton truck to on e
McMullin in January, 1921, on a conditional sale agreement
which was immediately assigned for valuable consideration to
the defendant . The conditional sale agreement was registered
in the County Court registry on the 1st of February, 1921, and
McMullin was in default in his payments in March, Apri l
and May, 1921 . Under the conditional sale agreement the
defendant seized the truck on the 17th of May, 1921, and put it
in the hands of the Giant Truck Company Limited for th e
purpose of repairs and for storage pending sale under th e

seizure. On the 22nd of June, 1921, the Giant Truck Company
paid the defendant $119 .17 in full of the March payment for
which seizure had been made, advised the defendant the pay-

ment was made for McMullin and that the other arrears woul d
shortly be paid up. The defendant then withheld sale bu t

instructed the Giant Motor Truck Company not to let the truck
out of its possession. Ninety-one dollars and fifty-nine cent s
was paid the defendant on the 9th of September, 1921, whic h
was credited to the April payment and that was all he was paid .
On the 27th of May, 1921, the Giant Motor Truck Company sold
the truck to one A. S . Dhelo under a conditional sale agreement
and the truck was delivered to Dhelo who operated it until the
middle of August, 1921 . On the 10th of August, 1921, th e
Giant Motor Truck Company assigned the said conditional sale
agreement for valuable consideration to the plaintiff . The
conditional sale agreement from Dhelo dated the 27th of May ,
1921, was registered in the County Court on the 30th of August ,
1921, under an order of the Court of the 24th of August, 1921 .
On the 26th of August, 1921, the defendant removed the truc k
from the Giant Motor Truck Company premises to the Mapl e
Leaf Motor Truck Company on Granville Street where it is stil l
held for the defendant . On the 15th of August, 1921, Dhel o
having been in default in his payments due on the 27th of July ,
1921, to the plaintiff, the plaintiff instructed a bailiff to seiz e
the truck by virtue of the provisions of the conditional sal e
agreement of the 27th of May, 1921 . The bailiff found the
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truck in the Maple Leaf Company 's premises but the manager COURT OP
APPEAL

thereof refused to allow the bailiff to seize or remove the truck _
on the ground that it was the defendant's and under seizure by 1922

reason of default in payments . Action was then brought by June 6.

the plaintiff to recover possession .

	

WHITNEY_

The appeal was argued at Vancouver on the 10th of March, MORTON &
.

1922, before MACDONALD, C .J.A., MARTIN and MCPIIILLIPS,

	

v .

JJ.A .

	

A. E. SHORT
LTD .

Jeremy, for appellant : The sale to Dhelo was valid and we
are protected by section 69 of the Sale of Goods Act . We wer e
innocent purchasers for value. In any case the Giant Motor
Truck Company were agents of the defendant and defendant' s
agent committed the fraud : see Oppenheimer v . Attenborough

& Son (1907), 77 L.J., K.B. 209 at p . 211 .

Housser, for respondent : There is nothing to shew they were
mercantile agents : see Cole v. North Western Bank (1875) ,
L.R. 10 C.P. 354 at p. 376 . Biggs v . Evans (1894), 1 Q.B.
88 was before the 1889 Act. See also Oppenheimer v. Atten-
borough & Son (1907), 1 K.B. 510 ; Fuentes v . Montis (1868), Argument

L.R. 3 C.P. 268 at p . 278 . We are in possession and have the
strongest claim. Even if they were agents there is nothing t o
shew they were licensed to deal in second-hand trucks .

Jeremy, in reply : That we have a good title under the Ac t
see Moody v . Pall Mall Deposit and Forwarding Co . (Limited) ;

Societe Des Galeries Georges Petit v. Moody (1917), 33
T.L.R. 306 ; Oppenheimer v . Frazer & Wyatt (1907), 1 K.B.
519 at p. 527.

Cur. adv. vult.

6th June, 1922.

MACDONALD, C.J.A. : The case was tried on a statement o f
facts agreed upon by counsel. This statement shews that the

MACDON ALn ,Giant Motor Truck Company, Limited, on January 28th, 1921, c .s. q .
sold the truck in question to one McMullin by a conditional sal e
agreement, and on the same dayassigned this agreement to th e
defendant. The assignment was endorsed on the agreement and
the agreement was thereafter registered according to law .
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McMullin made default in payment of instalments and the
APPEAL

truck was repossessed by the defendant, who left it with th e
1922

	

Giant Company, "pending sale under seizure and for th e
June 6 . purpose of having certain repairs made thereto," but without

wuITNEY_ express authority to sell it . The Giant Company nevertheless
MORTON & sold the truck to one Dhelo ten days thereafter, viz ., on the

v .

	

27th of May, and gave in their own name a conditional sale
A . E . SHORT agreement to Dhelo, who took possession of the truck and on

the 10th of August the Giant Company assigned the Dhelo
agreement to the plaintiff who registered it on the 30th o f

August . Dhelo having made default returned the truck to th e
Giant Company on the 15th of August, and on the 26th th e
defendant took possession of it under the agreement and assign-

ment thereof of the 28th of January, and removed it to th e
garage of the Maple Leaf Company . The plaintiff then

attempted to get possession from the Maple Leaf Company ,

claiming under the second agreement above recited, but faile d
and they then brought this action for wrongful detention .

The question is, is the defendant entitled to the truck unde r

the agreement of the 28th of January, or on the contrary, is th e
plaintiff entitled to it under the agreement between the Gian t

MA( DONALI), Company and Dhelo of the 27th of May assigned to the plaintiff
e .J .A • on the 10th of August . The decision of the appeal hinges on

the construction to be placed upon section 69 of the Bills of Sal e
Act, R.S.B.C. 1911, Cap. 203, as applied to the facts of this
case. The facts as stated are peculiar in some respects . The

Bills of Sale Act, See. 32, gives the purchaser 20 days fro m
the date of the vendor's retaking within which to redeem . This
truck was resold by the Giant Company ten days after the dat e
of retaking, in violation apparently of McMullin's right . Dhelo

who had statutory notice of the title must be taken to have been
aware of McMullin's rights in the premises. Then again, a fir e

occurred on the 13th of August while the truck was still i n

Dhelo's possession, causing injury to it but the insurance moneys
were paid to the defendant upon proof of loss made by

McMullin. Again the case shews that after the sale to Dhelo,
namely, on the 22nd of June, the Giant Company paid a con-

siderable sum of money to the defendants as a payment by
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McMullin on the purchase price . I cannot help but think tha t
if the facts had been ascertained by evidence at the trial, some

explanation of these circumstances would have been offered, bu t

I have to deal with the case as I find it . The following passage

from Benjamin on Sale, 6th Ed., deals succinctly with the poin t

argued before us, namely, whether section 69 as it stands toda y

is to be construed differently from the similar section in th e
English Factors Act, as it stood prior to the year 1889 . Prior

to the last-mentioned date, the section made use of the wor d

"entrusted." That word was eliminated in 1889 and the section
of the English Act of that year is similar to our section 69 . I
quote from Benjamin, at p . 43 :

"The Factors Acts of 1825 and 1842 provided that the agent or `person '
should be `entrusted' with the possession of the goods or documents of title .
But notwithstanding the changed wording [in the section as amended i n
1889], it is conceived that those cases (City Bank v . Barrow (1880), 5
App . Cas. 664 ; Cole v. N.W. Bank (1875), L.R . 10 C .P . 354 ; Cf. Biggs v . MACDONALD,

Evans (1894), 1 Q.B. 88) under the earlier Acts are still law which

	

C .J.A.

decided that a mercantile agent, who in some other capacity was entrusted
with goods was not entrusted with them as a mercantile agent, and coul d
not in consequence pass a good title to a third person . In other words,
section 2 (1) of the Act of 1889 should be read as if it ran : `Where a
mercantile agent is, with the consent of the owner, in possession, as a
mercantile agent .'"

Now, the admission of facts states that the truck was left wit h

the Giant Company pending a sale under seizure and for repairs .

The notice served on McMullin dated the 17th of May, when

defendants repossessed themselves of the truck, tells him that i f

the price be not paid within 20 days, the truck will be sold . It
was sold within ten days by the Giant Company and without th e
instructions or knowledge of the defendants, shewing that it wa s

at the time of sale, at all events, not in the possession of th e
Giant Company as mercantile agents but for storage and repairs .

The appeal should therefore be dismissed .

MARTIN, J .A. : I agree that the appeal should be dismissed. MARTIN, J .A .

MCPIIILLIPS, .. .
Firstly, the appellant must be held to be affected by

	

J .A .

and conclusively bound by the provision of the Sale of Good s

McPHTLLies, J .A . : In my opinion, Mr. Justice Mum'n y

arrived at the right conclusion.
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COURT OF Act (Cap . 203, R .S.B.C. 1911) and in particular the provision s
APPEAL

governing conditional sales (sections 27 to 36 inclusive) . The
1922

	

appellant is in the position of having statutory notice that th e
Junes . truck in question was sold and held under a conditional sal e

WHITNEY- agreement, and upon the facts as stated there was not at th e
Mo~Tox & time the purchase was made, the right to effect a sale of th e

v .

	

truck, and the appellant, as a matter of legal sequence, could no t
A. LTHORT upon this point alone, obtain a good title . That a search wa s

not made in the office of the County Court and the appellant wa s
not aware of the true facts, cannot avail him in this appeal .
Secondly, if the matter were still open and this was not a n
insuperable objection, the appellant cannot succeed, because the

truck was not placed with the mercantile agent within th e
purivew of section 69 of the Sale of Goods Act . I would
refer to what Channell, J . said at p. 527 in Oppenheimer v .
Attenborough & Son (1907), 1 K.B. 510 (affirmed (1907), 77

L.J., K.B. 209 (1908), 1 K.B. 221), when referring to th e
change in the Imperial Act, and we have the like statute law :

"It seems to me that the words of the present Act, `Where a mercantile

agent is, with the consent of the owner in possession of goods,' mean

precisely the same as the former words as to entrusting, with the excep-

tion that the present Act brings in the statutory definition of a mercantil e

agent which previously was only a matter of the decisions of the Courts . "

Now, here there was no entrusting of the truck at all for sale ,
McPHILLIPS, it was there for repairs, never was entrusted for sale, and the

J .A .
place of business was not only one where sales were carried on,
but where repairs were made ; it was true the repairs had been
effected, but surely if one had his motor-car for repairs in a n
establishment where motor-cars are also for sale, could it be fo r
a moment contended that nevertheless one 's motor-car could be
sold and the owner lose his car ? This would be a monstrou s
happening and the statute law cannot be applied to work such
a Inanifest injustice . The statute law is not so intractable a s

to necessitate any such injustice being worked and I would refe r
to what Lord Shaw of Dunfermline, in Attorney-General o f

Southern Nigeria v. John Holt and Company (Liverpool) ,

Limited (1915), A .C. 599 (84 L.J., P.C. 98), said at p . 617 :
"The law must adapt itself to the conditions of modern society an d

trade

	

.

	

.

	

.

	

.
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This was not a case within the language of Lord Alverstone, COURT OF
APPEAL

C.J. in the Oppel?luiiner case (1907), 77 L.J ., K.B. 209 at

	

—
p. 213 :

	

192 2

"I cannot think that it was intended to exclude from the protection of June 6 ,

the Factors Act the case of a mercantile agent who, having got possessio n

of goods with the consent of the owner for the purpose of selling them, tells WnITNEY-

a lie to the pledgee when he gives them in pledge."

	

MORTO N
Co

.

.

Here the truck was not in the possession of the mercantile agent

	

v.
A. E . SHOR T

for the purpose of selling it at all, the possession was in quite

	

I:TD .

another capacity, i .e ., for repairs, and there was continuance of

possession after the repairs had been made, and as we have see n

there was not, at the time, the right to sell owing to there stil l
being necessary steps to take under the conditional sale agree-

ment to admit of a sale being made . The stated cases in it s
terms does not admit of it being said that this was a case of a
mercantile agent being in possession of goods for sale and hel d

in the ordinary course of business of a mercantile agent for sale.
Then it is manifest that the law remains as repeatedly

expounded, that a sale made by a mercantile agent cannot be MCP
J

IALLIPS,

supported if the goods were entrusted to the mercantile agen t
as they were here, not for sale, but entrusted to the mercantil e
agent in another capacity, i .e ., for repairs (see City Bank v.

Barrow (1880), 5 App . Cas. 664 ; Cole v. N.W. Bank (1875) ,
L.R. 10 C.P. 354 ; 44 L.J., C.P. 233 ; Biggs v. Evans (1894) ,
1 Q.B. 88 ; Benjamin on Sale, 6th Ed ., pp. 41 to 43 ; Chalmers' s
Sale of Goods, 8th Ed ., pp. 148, 150, 151) .

It follows that in my opinion, the appeal in the present case
should be dismissed .

Appeal dismissed.

Solicitors for appellant : J. E. Hutton Jeremy.

Solicitor for respondent : W. W . Walsh .
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MACDOrALD, SKIDMORE v . BRITISH COLUMBIA ELECTRI CJ .
—

	

RAILWAY COMPANY, LIMITED.
192 1

Nov . 28 . Negligence—Run down by street-car—Contributory negligence—Ultimat e
negligence—Not applicable .

The plaintiff got off the back end of a street-car on a dark rainy night ,

turned, and crossed the track at the back of the car but before clear-

ing the adjoining track was struck by a car coming from the opposit e

direction at an excessive rate of speed. The jury found negligence

on the part of the defendant, contributory negligence on the part o f

the plaintiff and in answer to a question whether the motorman after

he became aware that an accident would likely occur could have pre-

vented such accident by the exercise of reasonable care, said "too late . "

On this finding the action was dismissed .

Held, on appeal, affirming the decision of MACDONALD, J ., that as the

defendant's negligence was in excessive speed and the plaintiff's

negligence in not taking due care to avoid danger, `the negligence of

both of them continuing until it was too late for the motorman t o

avoid the accident the plaintiff could not recover .

Loach v . British Columbia Electric Railway Company, Limited (1916) ,

1 A .C . 719 followed .

A PPEAL by plaintiff from the decision of MACDONALD, J . and

the verdict of a jury, in an action for damages for negligence ,
tried at Vancouver on the 24th of November, 1921. At about

11 :30 on the evening of the 27th of November, 1920, the plain-

tiff was a passenger on an eastbound Hastings Street car . The

car stopped on the west side of Woodland Drive and the plaintiff

got off at the rear end and passing behind his own car with th e
intention of crossing the other track nearly got across when h e

statement was struck a glancing blow by a car going west on said trac k
at an excessive rate of speed, which threw him about 15 feet .

The night was dark and rainy. He suffered dislocation of th e

shoulder-blade, the breaking of three ribs and other injuries .
The jury found the defendant guilty of negligence and th e

plaintiff guilty of contributory negligence ; also that when the
motorman became aware that an accident was likely to occur i t

was too late to avoid the accident . On the finding of the jury
the action was dismissed .

COURT OF
APPEA L

1922

June 6 .

SKIDMORE
V.

B.C . ELEC-
TRIC RT . Co .
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Robert Smith, and G . L. Fraser, for plaintiff .

McPhillips, K .C., for defendant .
28th November, 1921 .
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MACDONALD, J . : In this action certain questions were Nov.28 .

submitted to the jury . They found negligence as against the COURT OF

defendant Company ; and also, in answer to appropriate APPEAL

questions, found that the plaintiff was guilty of contributory

	

192 2

negligence. The negligence of the Company was found to be June 6 .

of operating the car at too great a speed, and the negligence o f

the plaintiff was held to be, failure on his part to be more
SKIDMORE

cautious . The jury also found that, when it became apparent
TRIORrCo.

that the accident was likely to occur, it was impossible then

for the motorman to avert the accident on account of the speed

the car was running. Both counsel contended that the answer s
are in their favour and verdict should be entered accordingly .

While there might be some difficulty in distinguishing British

Columbia Electric Railway Company, Limited v. Loach

(1916), 1 A.C. 719, from the present one, still it seems to m e
that the distinction so ably pointed out in the case of Smith v.

Regem (1917), 1 W.W.R. 1444 is applicable to the situation

here presented. That was a case in which the jury found that

the motorman was running a street-car at a higher rate of speed

than was really safe and also found that the plaintiff had been

guilty of negligence in not taking proper precaution in crossing MACDONALD,

the street and looking for approaching traffic . While the plain-

	

J .

tiff in that case was running an automobile, still it seems to me

there is very little difference in the two cases . I will not

attempt to interfere in any way with the finding of the jury

as to the speed of the street-car being too great nor discuss th e

lack or degree of evidence to support such a conclusion. I think

the jury was quite justified in finding that the plaintiff had not

exercised the caution that was required of a person under th e

circumstances existing that evening. The plaintiff was then

well aware of the fact that he was about to cross a street-ca r

track. He did not exercise due caution. The result was, at
the time the accident occurred, even accepting the finding of
the jury as to the speed of the car, the plaintiff on his part wa s

in a position of danger caused by his negligence . There was

MACDONALD,
J .
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MACDONALD ,
J.

192 1

Nov . 28 .

COURT OF
APPEA L

1922

June 6 .

SKIDMORE
V.

B .C . ELEC -
TRIC RY . CO .

Argument

thus joint negligence on the part of the plaintiff and th e
defendant. The principle of "ultimate negligence" as against
the defendant Company does not arise to relieve the plaintiff
from the negligence on his part . The motorman was not, as i n
the Loach case, prevented by some permanent defect from
stopping his car ; he did not have the requisite time to do so .
Without further enlarging upon the matter I take the libert y
of adopting the reasons of Lamont, J. in Smith v. Regent ,
supra. In my opinion, on the findings of the jury, the action
should be dismissed with costs .

From this decision the plaintiff appealed . The appeal was
argued at Vancouver on the 10th and 11th of April, 1922 ,
before MACDONALD, C .J.A., MARTIN, GALLIIIER, MCPHILLIP S
and EBERTS, JJ.A.

A . Alexander (G. L. Fraser, with him), for appellant : The
question is, whose fault was it? We say the accident
occurred by reason of the excessive speed of the car. In the
case of Smith v. Regem (1917), 1 W.W.R. 1444, the judg-
ment of Lamont, J . is wrongly decided : see Critchley v. C.N.R .
(1917), 2 W.W.R. 538 in which the Smith case is commente d
upon and disapproved . The question is what construction
should be put on the Loach case (1916), 1 A .C. 719 ; see also
Fraser v. B.C. Electric Ry . Co . (1919), 26 B.C. 536 ; Tait v .
B.C. Electric Ry . Co . (1916), 22 B .C. 571 ; Columbia Bithu-
litic Limited v. British Columbia Electric Rway . Co . (1917) ,
55 S .C.R . 1 ; 2 W.W.R. 664. The case of _Heenan v . Hosford
(1920), 2 I.R. 258 at p. 274 discusses the Loach case, supra .
After the motorman saw the plaintiff he could have avoided th e
accident if he had not been exceeding the speed limit . It was
a dark night and raining. On the question of a new trial see
Ontario Hughes-Owens Limited v. Ottawa Electric R .W. Co.
(1917), 40 O.L.R. 614 ; see also Parsons v . Toronto R. W. Co .
(1919), 45 O.L.R. 627 at pp . 631-2 .

McPhillips, K.C., for respondent : The Loach case does not
apply as there were defective brakes in that case that rendere d
the defendant liable and the Columbia Bithulitic case was
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decided on the Loath case. We rely on Smith v. Regent MACDONALD,

(1917), 10 Sask. L.R. 72 at p. 76. See also Critchley v .

C.N.R. (1917), 12 Alta . L.R. 522 at pp. 524 and 527 ; Leech

	

192 1

v . The City of Lethbridge (1921), 62 S .C.R. 123 at p . 129 .

	

Nov .28 .

Alexander, in reply, referred to Brenner v . Toronto R . W. Co.
COURT or

(1907), 13 O.L.R. 423 at pp. 424 and 426 ; British Columbia APPEA L

Electric Rway . Co. v . Dunphy (1919), 59 S.C.R. 263 .

	

1922

	

Cur. adv. vult .

	

June 6 .

	

6th June, 1922 .

	

SBIDM0RE
v .

MACDONALD, C .J.A . : The appeal can only succeed if the B .C . ELEc -
IRIC R . Co.

Court is prepared to abrogate the doctrine of contributory negli-
gence. We have not gone as far as that yet, and I am no t
prepared to go that far now .

The jury answered questions finding the defendant guilty o f

negligence in running its car at an excessive rate of speed .
They found the plaintiff guilty of contributory negligence i n

not taking due care . They negatived ultimate negligence when
they said that after the defendant's motorman became aware,
or ought to have become aware, of plaintiff's danger, it was too

late to save him.

The facts are clearly and well defined . The defendant 's only
negligence was in the rate of speed, the plaintiff's only negli -
gence was in not looking out for the danger ; the negligence of MACDONALD ,

each continued until it was too late to avoid the injury of which

	

C.J .A .

the plaintiff complains .

The statement of these facts would appear to me to lead onl y
to one conclusion, namely, that. the action was properly dis-
missed . I understand the rule of law which has long prevaile d
in our Courts to be, that when both parties are at fault in
respect of the occurrence and neither could, by the exercise o f
reasonable care, after the danger had become or ought to have
become apparent, have prevented the injury, neither can recove r
against the other. British Columbia Electric Railway Com-
pany, Limited v . Loach (1916), 1 A.C. 719, a much canvassed
decision of the Privy Council, was cited to us, as were als o
conflicting decisions of the Courts of Alberta and Saskatchewan ,
but I think no useful purpose can be served by further discus -
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MACDONALD, lion of these cases. As I understand Loach ' s case, it does not
J .

strike at the doctrine of contributory negligence, but decides
1921 that if the failure of the one to avoid the occurrence was du e

Nov . 2s . to his having disabled himself by antecedent neglect to suppl y

COURT of the usual facilities to enable him to do so, then that party mus t
APPEAL be held to be the real author of the injury .

1922

	

The appeal should be dismissed .

Junes .

	

MARTIN, J .A. : This appeal should, I think, be dismissed ; the
SKIDMORE findings of the jury can only, in the light of the circumstances ,

B .C . ELEC- be interpreted as against the plaintiff, who is in a position indis-
TRIC RY. Co . tinguishable in principle from that of the unsuccessful plaintiff

in the instructive case of Neenan v. Hosford (1920), 2 LR.

MARTIN, J .A . 258, which I have noticed in Winch v. Bowell [ante, p . 186] ,

wherein judgment is being delivered this day. I regard the
present case as being, shortly, one wherein the plaintiff negli-

gently stepped into immediate and unavoidable danger .

GALLIHER, J .A . : In my opinion this appeal must fail. It

was ably and ingeniously argued by Mr . Alexander, but unles s
the principle laid down in the Loach case by the Privy Counci l

can be applied here to the circumstances of this case, the appea l

cannot succeed . That case, is, in my opinion, distinguishable
on the facts. Here, the unfortunate man stepped around th e

rear of the car from which he alighted, right into danger with -
GALLIaER, out looking, and to say that had the defendant been running at

J .A .
a less rate of speed, the accident might have been avoided, may

be true, but the rate of speed was the original negligence of th e

defendant, and had the plaintiff looked before stepping into
danger, he could have seen the car coming and avoided th e

accident .
Under such circumstances, it does not seem to me he can

succeed.

McPHILLIPs, J .A . : I would dismiss the appeal .

EBERTS, J .A. : I would dismiss the appeal.

Solicitor for appellant : G. L. Fraser .
Solicitors for respondent : McPhillips, Smith & Gilmour.

MCPIIILLIPS ,
J .A .

EBERTS, J .A .
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LEE MONG KOW AND CHETHAM v . REGISTRAR- alCnoNALO,a.

GENERAL OF TITLES .

	

1922

Real property—Overlapping of surveys—Certiflcate of indefeasible title—
June 20 .

Issued on later plan—"Mistake" of Registrar-General of Titles—B.C . LEE MONO
Stats . 1906, Cap . 23, Sec. 99—B.C. Stats . 1893, Cap. 66 .

	

Kow
v.

On the 5th of February, 1890, map No . 263 representing the survey of REGISTRAR-

TITLE S
4 of the City of Victoria was filed in the Land Registry office . GENERAL of

TITLE S
On the 4th of October, 1907, map 858 representing a survey of section
48 immediately adjoining section 4 on the east was filed pursuant
to an order of the Supreme Court under the City of Victoria Officia l
Map Act, 1893 . In 1909 the city surveyor of Victoria brought t o
the attention of the Registrar-General of Titles that plan 85 8
encroached on plan 263 but after some correspondence and investiga-
tion the Registrar-General decided both maps were properly filed .
The land in question under plan 858 was purchased by Lee Mong
Kow in January, 1910, and on the 20th of June following a certificat e
of indefeasible title was issued by the Registrar-General of Titles t o
him. In an action in 1915, between the plaintiff, Lee Mong Kow an d
the British Columbia Electric Railway Company it was held that ma p
number 858 was wrongfully filed in the Land Registry office an d
null and void in so far as it conflicted with map number 263. In
an action against the Registrar-General of Titles for damages unde r
section 99 of the Land Registry Act, 1906 :

Held, that the Registrar-General of Titles was guilty of a "mistake "
within the meaning of said section in issuing a certificate of inde-
feasible title to the plaintiff of certain lots according to a certain
registered plan after becoming aware that it was at least doubtfu l
as to whether or not said plan failed to correspond with another pla n
already filed and there being an overlapping whereby the plaintiff
sustained loss he could maintain an action against the Registrar -
General of Titles (who as he acted bona fide was protected fro m
individual liability under the Act) as nominal defendant and recove r
damages from the assurance fund .

The provision in section 105 of said Act that the assurance fund shoul d
not be liable "for any error or shortage in area of any lot, block o r
subdivision according to any map or plan filed or deposited in th e
office of the registrar" held not to apply to a case such as this .

ACTION for damages against the Registrar-General of Title s
by reason of his negligence in issuing in error a certificate o f
indefeasible title to the plaintiff Lee Mong Kow for lots 6 to 13 Statement

in block 20 according to a map or plan numbered 85$ which
was received by the defendant in the Land Registry office in
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mcnoNALD,J . Victoria in error as it overlapped a former plan duly filed i n

1922

	

1890 and numbered 263. The facts are set out fully in the

June 20 . judgment of the learned trial judge . Tried by MCDoNALD, J.

at Victoria on the 19th of June, 1922 .
LEE MONG

Kow
v .

	

TV. J. Taylor, K.C. (IV. .„-I . Breth.our, with him), for
REGISTRAR-
GENERAL OF Pla1nt111 S .

TITLES

	

Pattullo, K.C., for defendant .

20th June, 1922 .

MCDONALD, J. : The plaintiffs claim damages against the
defendant by reason of his "negligence, mistakes, omissions o r

commissions," and by reason of misrepresentations made by hi m

in that he received and filed a map or plan known as No. 858
in the Land Registry office in the City of Victoria, and later

issued a certificate of indefeasible title to the plaintiff Lee _Wong
Kow, for lots 6 to 13, in block 20, according to the said map

or plan No. 858. The facts are as follows :

On February 5th, 1890, map No . 263 was filed, representing
the survey of section 4, and on the 4th of October, 1907, ma p

No. 858, representing the survey of section 48 immediatel y

adjoining section 4 on the east, was also filed, pursuant to an
order of the Supreme Court of British Columbia made unde r

the City of Victoria Official Map Act,, 1893, being Cap. 66 of
the statutes of 1893 . Some considerable time later, in or abou t

Judgment the month of February, 1909, the city surveyor of the City o f

Victoria brought to the notice of the Registrar-General of Titles ,
who had received and filed the latter of the above plans, the fac t

that the boundary line between sections 4 and 48 was no t
properly fixed, and that map No . 858 encroached upon the lands
shewn on map No. 263. Some interviews took place between
the city surveyor and the Registrar-General and considerable
correspondence passed between them, the result of which wa s
that the Registrar-General upon investigation, decided that bot h
plans were properly filed . In my opinion the Registrar-Genera l

acted bona fide in dealing with the matters then before him, bu t
in the result it appears that he acted in error .

At the time of the filing of map No . 858, the title to the land s
represented thereby was in one, C . II. Lugrin, who afterwards
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died in June, 1917. On the 5th of December, 1906, Lugrin McnoNALD, J .

conveyed the lands in question to one Gray ; on the 21st of

	

192 2

December, 1906, Gray conveyed to Gunn and Smith ; on the June 20 .

18th of June, 1907, Gunn and Smith conveyed to Gray,
Hamilton, Donald and Johnston, Limited ; on the 10th of June, T"EI

owxa

1909, Gray, Hamilton, Donald and Johnston, Limited, conveyed
REGrsTRAR-

to Martin and Martin, and on the 29th of January, 1910, GENERAL of

Martin and Martin conveyed to the plaintiff Lee Mong how,
''Es

who procured, on the 20th of June, 1910, a certificate of inde-

feasible title to the lots in question in this action, according t o

said map 858 . Lugrin remained the registered owner until th e

said 30th of June, 1910, Lee Mong Kow's application for regis-

tration being accompanied by the various documents shewin g

the links in the chain of title from Lugrin to Lee Mong Kow .

This certificate of indefeasible title was issued by the Registrar -

General of Titles nearly a year and a half after it had been

brought to his notice that there was some question as to whethe r

or not map No . 858 "overlapped" map No. 263 .

The plaintiff Chetham made certain advances to Lee Mong

Kow on the security of the lands in question, and is for tha t

reason joined as a plaintiff in this action .

On the 6th of April, 1915, in an action in the Supreme Cour t

of British Columbia, wherein the plaintiff Lee Mong Kow wa s

plaintiff and the British Columbia Electric Railway Company ,

Limited, was defendant, it was held that map No . 858 was Judgment

wrongfully deposited in the Land Registry office in so far as th e

same conflicted with map No. 263, and that map No. 858 wa s

void and invalid in so far as it so conflicted, and that the

plaintiff's certificate of title should not include any part o f

section 4 ; the result being that the plaintiff lost a large propor-

tion of his lots as shewn on map No . 858, and was obliged to

return to several persons who had purchased from him various

of the lots in question the moneys which they had paid on

account of the purchase price .
In March, 1911, Gray, Hamilton, Donald and Johnston,

Limited, being a company incorporated under the laws o f

Saskatchewan and licensed to carry on business in British
Columbia, was struck off the register upon evidence being pro-

19
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MCDONALD, J . duced to the registrar of joint-stock companies, that it had bee n
1922

	

wound up in the Province of Saskatchewan .

June 20 .

	

As stated above, plan No. 858 was filed pursuant to an order
--- — of the Supreme Court of British Columbia, made under th e

LEKow

	

provisions of sections 23 to 35 inclusive, of the City of Victori a
"

	

Official Map Act, 1893, as amended and consolidated by B .C.REGISTRA
R

GENERAL of Stats . 1893, Cap . 66, which provided in effect that no plan or
TITLES

subdivision of land within the corporate limits should b e
deposited with the Registrar-General, except under the authorit y
of an order of a judge of the Supreme Court of British
Columbia obtained in the manner in the statute stated . By
section 68 of the Land Registry Act, B.C. Stats . 1906, Cap . 23 ,
being the statute applicable in this action, it was provided
"that the registrar may in his discretion, refuse to accept any map o r
plan the measurements of which do not correspond with any map or plan ,
or maps or plans, covering the same land in whole or in part alread y
deposited in his office . "

The two Acts must be read together, and it seems to me that
notwithstanding the provisions of said section 68, the Registra r
was obliged to accept plan No. 858, in pursuance of said order .
Nevertheless, I am of opinion that when the Registrar som e
months after the filing of plan No . 858, with full knowledge
that it was, at least, doubtful as to whether or not such plan
failed to correspond with plan No. 263 already filed, issued th e
certificate of indefeasible title to the plaintiff Lee Mong Kow,

Judgment he was guilty of a "mistake" within the meaning of section 9 9
of the Act, as a result of which mistake the plaintiffs "sustained
loss or damage," and this, even though his act was bona fide

done (as I think it was) so as to protect him from any individua l
liability as provided for by section 85 of the Act .

If I am right in the above conclusion, then the plaintiffs are
entitled to maintain this action for damages against th e
Registrar-General as nominal defendant, and to recover such

damages out of the assurance fund, unless the plaintiffs ar e
deprived of such remedy by some other provision of the Act .
In the first place, it is suggested that the notice of action serve d
upon the Attorney-General and upon the Registrar-General on e
month prior to the commencement of the action was not a suffi-

cient notice to satisfy the requirements of the proviso to
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section 99 . I, think such notice was sufficient upon the MMcnoxALD,J.

principles laid down in Jones v . Bird (1822), 5 B. & Ald. 837

	

1922

at p . 845 .

	

June 20 .

Next it is contended that the action cannot succeed by reason
of the provisions of the last clause of section 105 of the Act, LEE MONO

inasmuch as this is a case of an "error or shortage in area" of RE6I9TBAE -

a lot, block or subdivision, "according to any map or plan filed GENERAL OF

or deposited in the office of the Registrar."

	

TITLE S

With considerable doubt, I have reached the conclusion tha t
this clause was not intended to apply to a case such as this, but
that the words "any error or shortage in area . .
according to any map" refer rather to a case, for instance, wher e
a map shews on its face a distance of, say, 500 feet, whereas
the real distance on the ground is, say, 450 feet .

It is further contended that the plaintiffs are barred by th e
terms of subsection (i) of section 81 of the Act . I cannot
agree. In my opinion this subsection was intended to save th e
rights of a person in a position similar to that of the Britis h
Columbia Electric Railway Company in the action above Judgment

mentioned, and it was by virtue of this subsection that the Rail -
way Company was enabled to succeed in that action notwith-
standing that Lee Mong Kow held his certificate of indefeasibl e
title. The subsection was not, I think, intended in any way t o
protect the assurance fund.

I have considered sections 96, 97 and 98 of the Act and have
concluded that they do not apply to the facts of this case .

Following the above conclusions, there will be judgment for
the plaintiffs with a reference to the Registrar to ascertain th e
amount of the damages. Upon final judgment being entered ,
the necessary certificate to the minister of finance will be given
pursuant to section 99 of the Act .

Judgment for plaintiffs.
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LAMPMAN,
CO . J .

1922

April 4 .

REX

V.
WON G

Statemen t

Argument

REX v. WONG ET AL.

Criminal law—Disorderly house—Frequenter—Common gaming-house —
Kept for gain—Criminal Code, Secs . 226, 229 . 641, and 986 .

The accused were found in a room at the rear of a fruit and tobacco shop

at a table on which there were dice, dominoes and $17 in money .

There was no "rake off" from the games to the proprietor but th e

tobacco was at times sold to the players .

Held, that it was a common gaming-house, as the game was allowed t o

be carried on for the purpose of acquiring gain for the keeper o f

the shop .

APPEAL, from a conviction by the magistrate at Victoria ,

whereby he convicted Wong and thirty-four other persons fo r

the offence of being found in a disorderly house, to wit, a
common gamines house. The accused were found by the police
in a room at the rear of a fruit and tobacco shop, and one o f

the accused, who operated the shop, also rented the room in th e
rear of the shop and allowed persons to go through his shop t o
such room and play domino games . The police found dice,
dominoes and about $17 in money on the table in the room, th e
door between the shop and the room being open . No "rake off"

or direct profit from the games played were paid to the perso n
operating the shop and the position of the banker moved fro m
player to player in rotation . Persons who went to the room
sometimes made purchases of tobacco . The appeal was argue d
before LAMPM AN, Co. J. at Victoria on the 4th of April, 19 2 .2 .

W. A . Brethour, for accused : There is no evidence that a
warrant was obtained under section 641 and section 986 does

not apply. Even if they did apply the place is not a commo n
gaming-house : see Rex v. Johnson (1920), 1 W.W.II. 93 ;

Reg. v. Saunders (1897), 3 ('an.. Cr. Cas . 278 ; Rex v . James

(1903), 7 Can.. Cr . Cas . 196 ; Rex v. Sitters (1922), 1 W.W.R .
769 ; Rex v . Gow Bill (1920), 33 Can. Cr. Cas . 401-403 ; Rex

v. Covert (1 .916), 28 Can. Cr. ('as . 2 ; Rex v. Thing Ge e

(No. 1) (191.3), 21 Can. Cr. Cas . 404 ; Rex v. Charlie Ye e

(1917), 27 Can. Cr. Cas. 441. . The game per se is not an
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unlawful game as the position of "banker" moves from player McnoNALD, J .

to player by rotation . There is no "rake off" and there is not

	

192 2

sufficient evidence that the proprietor of the shop operated for April 4 .

"gain," so that the place is not a common gaming-house .
C. L. Harrison, for the Crown : Gain need not be proved ; Ivs

the inference is that the proprietor of the shop allowed the games WON G

to be played with the intention of deriving gain : see Rex v. Sala

(1907), 13 Can. Cr. Cas. 198 ; Rex v. Ah Pow (1880), 1 B .C . Argument

(Part I.) 147. A warrant under section 641 is not necessar y
under the latter part of section 986 : see Rex v. Ah Sing (1920) ,
3 W.W.R. 629 .

LAMPMAN, Co. J . : A warrant under section 641 is not neces-
sary for the purpose of the latter part of section .986. When
the police arrived, which was after 11 o'clock at night, ther e
were 19 men in this small room, which is about 10 feet square ,
and the proprietor was in bed in a room adjoining . Light and
heat were provided by the proprietor, who said that after th e
players had gone he would have got up and locked the place Judgment

for the night had the police not come and interrupted th e
proceedings . The men in the room were composed largely o f
regular customers of the shop and I do not think that it i s
reasonable to suppose that the proprietor would have allowed hi s
premises to be so used had he not expected some gain. Appeal
dismissed and conviction affirmed .

Appeal dismissed.



294

	

BRITISH COLUMBIA REPORTS .

	

[Von.

COURT OF THE CORPORATION OF THE ROYAL EXCHANG EAPPEAL
ASSURANCE (OF LONDON) AND PACIFI C

	

1922

	

MILLS LIMITED v . THE KINGSLEY

	

June 6 .

	

NAVIGATION COMPANY

CORPORA-

	

LIMITED.
TION OF TH E

ROYAL Shipping—Loss of cargo by fare—Unseaworthiness—Passing of property
EXCHANGE

	

Bill of lading -18 cf 19 Viet ., Cap. 111 (Imperial) — R.S .C . 1906,
Ass-IRAN"

	

Cap 113, Sec . 964; Cap. 118—Can . Stats . 1910, Cap . 61, Sec . 7 .Co .
Oz I,onox) In an action against the owner of a ship for the lass of goods destroyed b y
KINGSLEY

	

fire while in transit on the ship, the plaintiff, on proving that the shi p
NAVIGATION

	

was unseaworthy, has the burden on him of also proving that the los s

	

(0 .

	

was caused by such unseaworthiness .
Per MACDONALD, C.J.A . and GALLIIIER, J .A . : Under the Water-Carriage of

Goods Act, Can. Stats . 1910, and section 964 of the Canada Shipping
Act a ship-owner is not absolutely exempt from liability for loss o f
goods on board by fire. He is liable if such loss occurs through hi s
negligence.

[Reversed by the Judicial Committee of the Privy Council . ]

APPEAL by defendant from the decision of MACDONALD, J . ,

of the 8th of December, 1921 in an action to recover $5,891 ,
by way of damages for the loss of 3,000 barrels of lime . The
Pacific Mills Limited purchased from the Pacific Lime Com-

pany the 3,000 barrels of lime and requested the Pacific Lime
Company to ship same from Blubber Bay to the Pacific Mill s
Limited at Ocean Falls via tug and barge "Queen City," owne d
and operated by The Kingsley Navigation Company Limited .

Statement In pursuance of said instructions the Pacific Lime Company
shipped the lime on the 10th of November, 1920, accompanied
by a bill of lading in the usual form to be delivered at Ocean
Falls. On the 11th of November the barge arrived at Beaver
Cove and shortly after its arrival the barge caught fire and bot h
barge and cargo were completely destroyed . The Pacific Mills
Limited had insured the lime with the plaintiff The Corpora-

tion of the Royal Exchange Assurance (of London) and the
said Company paid the Pacific Mills Limited $5,891 in settle-

ment for the loss and received from the Pacific Mills Limite d
an assignment in writing of all the rights and claims of the
Pacific Mills Limited arising out of the loss .
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The appeal was argued at Vancouver on the 21st, 22nd and

23rd of March, 1922, before MACDONALD, C .J.A., MARTIN,

GALLIHER and MCPHILLIPS, J J .A .

COURT OF
APPEA L

192 2

June 6 .

McPhillips, K.C. (Brown, K .C., with him), for appellant : CoRPOxA-

Judgment was given on the bill of lading. We are protected TION " TH E
ROYAL

by both section 7 of The Water-Carriage of Goods Act, Can . EXCHANGE

Stats . 1910, and section 964 of the Canada Shipping Act : ASSCo tiCE

see also Mayers's Admiralty Law and Practice, 161 . We are OF LONDON )
.

absolved from loss by fire subject to being negligent . The hINGSLE Y

English Act relating to bills of lading is chapter 111 of 18 & 19
NAV

Co
TION

Viet. The onus is on the plaintiffs : see Asiatic Petroleum

Company, Limited v. Lennard 's Carrying Company, Limited

(1914), 1 K.B. 419 at pp . 428-9 ; (1915), A.C. 705 at pp .

714-5 ; Ingram & Royle, Limited v. Services Maritimes du

Treport, Limited (1914), 1 K.B. 541 at p . 549. The English

statute is Provincial law as incorporated in the Provincia l

statutes : see Beard et al . v . Steele (1873), 34 U.C.Q.B. 43 at

p. 54. On the question of passing of property in goods and

right of action see Sewell v . Burdick (1884), 10 App. Cas. 74

at p. 91. The statute applies to both a seaworthy and unsea-
worthy vessel unless unseaworthiness was the cause of the fire :

see Virginia Carolina Chemical Company v. Norfolk and North

American Steam Shipping Company (1912), 1 K.B. 229 at

pp. 235-6. The ship was not unseaworthy but even if it was
Aument

we are not liable .

Mayers, for respondent : Chapter 118, R.S.C. 1906, is the

same as the Imperial Act of 1855 (Cap 111) . We are the

consignees and have a right of action : see Browne v. Hare

(1858), 3 H. & N. 484 ; (1859), 4 H. & N. 822 . The property

was paid for and passed to the plaintiffs : see The Prinz Adalbert

(Part Cargo Ex.) (1917), 33 T.L.R. 490. The position of a

ship-owner is that of a common carrier : see Halsbury' s Laws of

England, Vol . 26, par . 448, p . 328 . Internationale Guano en

Superphosphaatwerken v . Robert Macandrew & Co . (1909) ,

2 K.B. 360 at p . 365 ; James Morrison & Co., Limited v . Shaw,

Savill and Albion Company, Limited (1916), 1 K.B. 747 at

p. 757 ; (1916), 2 K .B. 783. They did not deliver and the
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burden is on them : see Baxter's Leather Company v. Roya l
Mail Steam Packet Company (1908), 1 K.B. 796 at p. 800 ;
Crawford & Law v . Allan Line Steamship Company, Limite d
(1912), A .C. 130 at pp. 144 and 147. If we shew unseaworthi-
ness the burden is on appellant to shew the fire was not due to
that : see Joseph Travers & Sons, Limited v . Cooper (1915), 1
K.B. 73. As to repeal of the statutes see Church-Wardens, &c . ,
of West Ham v. Fourth City Mutual Building Society (1892) ,
1 Q.B. 654 at pp. 658 and 660 ; British Columbia Electric Rail-
way Company, Limited v . Stewart (1913), A.C. 816 at pp. 827-8.
On the question of onus see Dominion Fish Co. v. Isbester
(1910), 43 S .C.R. 637 ; Lennard 's Carrying Company, Limite d
v . Asiatic Petroleum Company, Limited (1915), A.C. 705 at
p. 715 ; Ingram & Boyle Limited v. Services Maritimes du
Treport, Limited (1914), 1 K.B. 541 at p . 559. There is an
implied warranty of the fitness of the ship : see Becker, Gra y
and Company v . London Assurance Corporation (1918), A.C .
101 at p . 113 ; Steel v . State Line Steamship Company (1877) ,
3 App. Cas. 72 at pp. 76 and 86 ; McFadden v. Blue Star Line
(1905), 1 K.B. 697. The only conceivable cause of the fire
was mixture of lime and water . The learned judge below found
the ship was unseaworthy and there is no good cause to revers e
him as to this. There is no direct evidence as to how the fir e
started. The Court will inquire into all the circumstances :
see In re Polemis and Furness, Withy & Co . (1921), 3 K.B .
560.

McPhillips, in reply.

Cur . adv. vult .

6th June, 1922 .

MACDONALD, C .J .A . : The action was brought to recover the
value of 3,000 barrels of, lime lost on board the barge "Queen
City" by fire. In my view of the case it is unnecessary to

MACDONALD, consider the point raised as to the plaintiffs' right of action .
C .J.A.

My opinion is founded upon the fact that while the plaintiffs'
have proven the unseaworthiness of the barge, they have no t
proven that the fire resulted from such unseaworthiness . This
is a question of fact upon which a great deal of evidence wa s

COURT O F
APPEA L

192 2

June 6.

CORPORA -
TION OF THE

ROYA L
EXCHANG E
ASSURANCE

Co .
(OF LONDON )

V .
KINGSLEY

NAVIGATION
Co .

Argument
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adduced. The learned judge came to the conclusion that the COURT OF

APPEA L

barge was in fact unseaworthy, and I am unable to say that on

this issue he was in error. He found also that the burden of

	

192 2

proving that the fire did not arise because of this unsea- June 6 .

worthiness was upon the defendant. He thought the defendant CORPORA -

had not discharged that onus . He statgs that if he were
TIOROYA

LN OF TH E

convinced that this burden was upon the ! plaintiffs he would EXCHANG E

find that the plaintiffs had failed to satisfy it .

		

ASSURANC E
Co .

It was argued for the defendant that ship-owners' exemption (OF LONDON )

from liability for goods on board lost by fire is absolute, and KINGSLEY

secondly, that if not the onus is on the plaintiffs to prove
NAvicoA. TIo v

negligence .

Section 7 of The Water-Carriage of Goods Act, reads a s

follows :
"The ship, the owner, charterer, agent or master shall not be held liabl e

for loss arising from fire, dangers of the sea or other navigable waters, act s
of God or public enemies, or inherent defect, quality or vice of the thing
carried, or from insufficiency of package, or seizure under legal process, o r
for loss resulting from any act or omission of the shipper or owner of th e
goods, his agent or representative, or from saving or attempting to sav e
life or property at sea, or from any deviation in rendering such service, or
other reasonable deviation, or from strikes, or for loss arising without thei r
actual fault or privity or without the fault or neglect of their agents ,
servants or employees . "

There is a similar section in the Canadian Merchants Ship -

ping Act. The Imperial Merchants Shipping Act, 1894, Sec . MACDONALD,

502, reads differently. It provides that the owner of a British

	

O .J .A .

sea-going ship shall not be liable to make good any loss o r

damage happening without his actual fault or privity in th e

following, among other circumstances, namely :
"(i .) Where any goods, merchandise, or other things whatsoever take n

in or put on board his ship are lost or damaged by reason of fire on boar d
the ship ."

Under the English Act it is quite clear that when the good s

are destroyed by a cause attributable to the fault or privity of

the owner of the ship, the section does not exempt him fro m

liability. The Canadian section does not in the like clear word s

qualify the several exceptions to liability . By section 7 the

exceptions are made without the antecedent qualifications, bu t

at the end of the section and without in terms qualifying the

exemptions preceding it, it declares that the ship-owner, his
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OOLTRT OF servants ca. a	 -+n shall	 + be 1 ; .,1,1 ., for 1 .,ns arising ...;+1, .,,, +
APPEA L

1922

	

At common law the ship-owner was not liable for the acts o f
June 6 . God or public enemies, or for inherent defect, or insufficienc y

CORPORA- of packing, yet it was held that if the loss was contributed t o
TIO OF THE by the negligence of the ship-owner, he could not claim the

ROYA L
EXCHANGE benefit of the exception. See Carver's Carriage by Sea, 6th
AsscoNOE Ed., p. 19. Section 7 merely enacts what was, in respect of

(OF 7ONDON) many of these exceptions, the law independently of the statute .
v.

KINGSLEY To construe the section as contended for by the appellant' s
NAVIGATIO N TION counsel, would be to give a meaning to these exceptions differen t

to that given to them at common law and to hold that the ship -

owner is absolved from responsibility for say, acts of God or

the King's enemies, or inherent defect, notwithstanding that th e
loss was contributed to by his own negligence or that of hi s
servants or agents . I think all these exceptions must be rea d

in accordance with the qualifications to which those which were,
prior to the statute, common law exceptions, were subject .

The next question is, where does the burden of proof of negli -

gence rest, is it on the plaintiffs ? or is the burden on th e
defendants to negative actual fault or privity ? The cause o f

the fire is unknown but the plaintiffs rely upon the unsea-
worthiness of the ship, and contend that the inference to b e

MACDONALD, drawn from that, in the circumstances of this case, is that th e
O.J .A .

	

fire was the result of such unseaworthiness .
In The Europa (1908), P . 84, it was held that the onus o f

proving that the damage was caused by the unseaworthiness o f
the ship was on the plaintiff, and this was approved by th e
House of Lords in Kish v. Taylor (1912), A.C. 604. In The
Europa, supra, Bucknill, J ., at pp. 97-8, said :

"It appears to us, therefore, that whenever a cargo-owner has claime d

damages from a ship-owner for loss occasioned to his goods on the voyage ,

and the ship was in fact unseaworthy at the material time, the cargo -

owner has had to prove that the loss was occasioned through or in conse-

quence of the unseaworthiness, and it has not been sufficient to say merel y

that the ship was unseaworthy, and therefore that he was entitled t o

recover the loss, although there was no relation between unseaworthines s
and the damage . "

The learned trial judge appears to have relied upon the
language of Lord Dunedin, in Lennard 's Carrying Co. v . Asiati c

their actual fault or privity.
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Petroleum Co . (1915), 84 L.J., K.B. 1281, as if it were to the COURT OF

APPEAL

contrary. The question there was whether or not the owners —
of the ship had absolved themselves from fault or privity in

	

192 2

relation to the ship's condition. It was contended that there was	 June 6.

no actual fault or privity of the owner of the ship apart from CORPORA -

that of the servants or agents of the owner . That question does TION of
OYAL

THE
R

not arise in this case, because of the broader language of our EXCHANGE

statute . Lord Dunedin, at p . 1285, said :

	

AssCoNcE
"It comes out clearly from the facts, and, indeed, eventually was admitted (oF LONDON )

by the appellants' counsel, that the loss which had its final outcome in the
KINGSLEYfire was really due to a set of defects in the steam power in the boilers, NAVIGATION

which constituted unseaworthiness."

	

Co .
In other words, it was not disputed in that case that the fire

resulted from the unseaworthiness of the ship, but it was con -
tended that the unseaworthiness was not known to the owner

and was therefore without his fault or privity . It decides that
given an unseaworthy ship, the onus of proving that it wa s
unseaworthy without his actual fault or privity, is on the owner ,

but that is a very different burden to that of shewing that th e
fire did not originate because of the unseaworthiness . In the MACDONALD,

C . .) .A .
one case it is personal fault which is to be negatived, in the other

proximate cause is to be proved by him who alleges it .
A vigorous argument was made by counsel for the respon-

dents, founded upon a theory that vapors ascending from the
bilge water in the hold of the ship, causing dampness in the lime
resulted in spontaneous combustion, but I cannot give effect to
that argument . That such vapors, if they existed, which was
not proven, caused the fire is not an inevitable inference . There

must be something more tangible than that to found liabilit y
upon .

I agree with the learned trial judge that on the assumption
of the onus aforesaid being upon the plaintiffs, they have not

discharged it.
The appeal should be allowed .

MARTIN, J .A. : I agree that this appeal should be allowed. MARTIN, J .A .

GALLIHER, J .A . : I agree with the Chief Justice .

McPHILLIPS, J .A. : This appeal has reference to the liability

GALLIHER,

J.A.

MCPHILLIPS ,

J .A .
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192 2

June 6.

CoRPORA -
TION OF THE

ROYA L
EXCHANGE

ASSURANCE
Co .

(OF LONDON )

COURT OF
APPEAL

which is upon the ship-owner under The Water-Carriage of
Goods Act, Can. Stats . 1910, Cap . 61 . The action is brough t
by the consignee, the Pacific Mills Limited, and as well by The
Corporation of the Royal Exchange Assurance (of London)

entitled to claim by reason of the alleged breach of contract o f
carriage by way of subrogation, The Corporation of the Roya l
Exchange Assurance (of London) having insured the good s
which were destroyed by fire, being the property of the Pacifi c
Mills Limited. The loss for which damages were claimed and

v.

KINGSLEY which were allowed in the Court below was occasioned by fire ,
NAVIGATIONTION for which the defendant was responsible in the opinion of th e

learned trial judge, or as it may be more properly put, th e

learned trial judge thought that the onus probandi was upon the
carrier, the defendant, and that that onus was not discharged.
If however the onus probandi was upon the plaintiffs, then th e
learned trial judge would not have been satisfied that it wa s
satisfactorily established that there was liability upon th e
defendant upon the evidence adduced at the trial. The good s

contracted to be carried by sea consisted of 3,000 barrels of lim e
shipped on board the barge Queen City for carriage fro m

Blubber Bay to Ocean Falls, in British Columbia, and in th e
course of the voyage at Beaver Cove, the barge took fire and th e
barge and cargo were completely destroyed and the lime was

hICPIILLIPS, lost to the plaintiff, the Pacific Mills Limited . The insuranc e
J .A .

upon the lime was paid, viz ., $5,891 and this was the amoun t

claimed in the action from the carrier The Kingsley Navigation

Company, Limited, the defendant.

The submission put forward at this bar was that in any case

quite irrespective of whether there was negligence, which o f
course was denied, that there was no liability where the loss o f

the goods arose from fire, and it was pressed strongly tha t
section 7 of The Water-Carriage of Goods Act could only b e
construed in that way, coupled with section 964 of the Canad a
Shipping Act (Cap . 113, R .S.C. 1906) . The section reads a s
follows : [already set out in the judgment of MACDONALD ,

C. J .A.] .

Section 964 of the Canada Shipping Act, reads as follows :
"964. Carriers by water shall be liable for the loss of or damage to goods
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entrusted to them for conveyance, except that they shall not be liable when COURT OF

such loss or damage happens,—

	

APPEA L

"(a) without their actual fault or privity, or without the fault or

	

1922neglect of their agents, servants or employees ; or ,

"( b) by reason of fire or the dangers of navigation ; or,

	

June 6 .

"(c) from any defect in or from the nature of the goods themselves ; or ,

" (d) from armed robbery or other irresistible force ."

	

CORPORA-

The section in the Merchant Shipping Act, 1894 (57 & 58
TION

ROYAL
THEOF

Viet., C . 60, Imperial) having reference to loss by reason of fire, ASSURA 7CE
reads as follows :

	

Co .

"502. The owner of a British sea-going ship, or any share therein, shall
(OF LONDON )

not be liable to make good to any extent whatever any loss or damage KINGSLEY

happening without his actual fault or privity in the following cases ; NAVIGATIO N
Co.

namely,

" (i .) Where any goods, merchandise, or other things whatsoever take n

in or put on board his ship are lost or damaged by reason of fire on boar d

the ship	 "

After full and careful consideration of section 7 of Th e
Water-Carriage of Goods Act, and section 964 of the Canad a
Shipping Act, I am satisfied that Parliament intended to relieve

the carriers from liability for loss by fire, that is, in my opinion
the statute law read together as it must be, demonstrates th e
intention of Parliament to absolve from liability in cases of fire ,

i .e ., an absolute immunity in case of loss by fire . The situation
is an intractable one upon the true reading and application o f

the canons of construction of statute law.

In this connection and by way of analogy, I would refer to McPHILLIPS,

the law of England as it exists today granting exemption from

	

A -

liability for loss or damage by fire where the fire is caused by

the unseaworthiness of the ship . In Virginia Carolina Chem-
ical Co. v. Norfolk, &c ., Steam Shipping Co . (1911), 81 L .J . ,
K.B. 129, Kennedy, L .J., says at pp. 138-9 : [The learned

judge quoted the whole of the second paragraph of the judgmen t
of Kennedy, L.J., and continued] .

This case is clear authority as applied to the statute law o f
England	 that the owner of a sea-going ship is relieved from

liability for loss by fire on board the ship if the happening i s
without his actual fault or privity and this is quite irrespective

of whether there has been a breach of the warranty of sea-
worthiness. The state of the statute law of Canada differs ,
The "actual fault or privity" is not attachable to loss "by reason
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COURT OF of fire" "arising from fire" (section 964, Cap . 113, R .S.C. 1906 ,APPEAL
and section 7, Cap. 61, Can. Stats . 1910) .

1922

	

The plaintiffs support the judgment of the Court below upon
June 6 . the ground, and it is submitted that the evidence supports it ,

CORPORA- that the Queen City was unseaworthy and that there is no statu-
TION OF THE tort' exemption for loss by reason of fire or arising from fire ,

ROYA L
EXCHANGE upon the proper reading of the statute law, and that the fir e
AsscoNCE being consequent upon that unseaworthiness there was faul t

(OF LONDON) upon the part of the defendant, the carrier, for which it is liable.
v.

KINGSLEY In this connection section 4, subsection (b) of The Water-
NAVIGATIO NTzoN

Carriage of Goods Act is particularly relied upon. The whole
section reads as follows : [after quoting the section his Lordship
continued] .

It is further submitted that seaworthy means seaworthy t o

carry goods, apart from the dangers of the sea . This may wel l
be, but it still has to be shewn that there is liability upon th e
defendant because of the fire, and I fail to see that there is an y

clause in the bill of lading that makes the carrier liable i n
case of fire or any intention upon the part of the carrier to
contract out of the statutory exemption from fire loss (see
Ingram & Royle, Limited v. Services Maritimes du Treport ,
Limited (1913), 30 T.L.R. 79) . If the question of whether
the ship was seaworthy is open and available to the plaintiffs ,

MCPHILLIPS, then the further question would arise, was unseaworthiness th e
J .A . proximate cause of the happening, and where lies the onus o f

proof ? This onus would appear to be on the shipper when, a s
here, it is claimed (but as I consider not proved) that unsea-
worthiness was the cause of the loss, that is, the cause of the

fire which destroyed the lime (Lindsay v . Klein (1911), A .C .
194) . Further, it is a well-known principle in shipping law

that a ship is prima facie deemed seaworthy (Parker v . Potts

(1815), 3 Dow 23) . The facts in the present case are not suc h
as warrant it being said that the burden of proving sea -

worthiness was shifted upon the ship-owner . The amount of
water that entered the barge was really negligible, and in m y

opinion, neither the water nor any claimed rotteness of timber s
had any relation to the happening, i .e ., the fire which took

place and destroyed the lime (Watson v. Clark (1813), 1 Dow
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336 ; Pickup v. Thames Insurance Co . (1878), 3 Q.B.D. COURT OF
APPEA L

594 ; Parker v. Potts, supra ; Ajum Goolam Hossen & Co .

v . Union Marine Insurance Company (1901), A.C . 362 ;

	

192 2

Lindsay v . Klein, supra) .

	

June

	

6.

Lord Shaw in Lindsay v. Klein, supra, as reported in 80 CORPORA -

L.J., P.C. 161, at p . 165 says :

	

TI ROYAL
H E

"In the judgments stress is repeatedly laid upon the fact that the onus EXCHANGE

of proving unseaworthiness is upon those who allege it . This is, of course, ASSURANC E

a sound doctrine ; and it is none the less sound although the vessel break

	

C~ '(OF LONDC7 N
down or sink shortly after putting to sea . That is the principle of law."

	

v .

The learned trial judge arrived at the conclusion in the :,
-
GATIO
GATIO

~TAV'I N

present case, that the allegation of unseaworthiness as put

	

CO .

forward in the statement of claim was proved
"that the barge through its unseaworthiness leaked and admitted wate r
which combined with the lime created such a development of heat as t o
set the fire and cause the loss . "

The learned trial judge, of course, as previously stated, pro-
ceeded upon the view that the onus of proof as to seaworthines s

was upon the defendant, and in his reasons for judgment he

further said :
"In my opinion the onus rested upon the defendant Company to satisfy

the Court that the fire was not due to the cause thus suggested by th e
plaintiffs. I am free to admit that were the onus upon the plaintiffs t o
prove that the fire did occur in the manner alleged, I could not see my
way clear to thus find in their favour . If I am right, however, in my
opinion that the onus rests upon the defendant Company, then, as I have MCPHILLIPS,
mentioned, it has failed to satisfy this burden—the result is that not only

	

J .A.
has the probable cause suggested by the plaintiffs not been met by any othe r
suggested cause on the part of the defendant Company but the defendan t
Company has failed to obtain relief under section 7 of The Water-Carriag e
of Goods Act .

"I find that the defendant Company is liable for the loss that ensued
to the goods in question. The amount claimed, for which judgment will
be entered, is $5,891 ."

It is clear that the learned trial judge did not really find as a

fact that any of the claimed items of unseaworthiness was th e

proximate cause of the fire, or more precisely that because of
the leakage and presence of water the fire ensued, but in that th e

defendant had not established any other cause, the cause alleged

by the plaintiffs should be accepted. With great respec t
cannot agree with the conclusions of the learned trial judge .

In the first place, it was error in law to impose the burden of



304

	

BRITISH COLUMBIA REPORTS .

	

[Von .

COURT OF proof upon the defendant Company of the unseaworthiness, andAPPEAL
even were he right in that it would not follow that there woul d

1922 be liability (and this is leaving out of consideration the absolut e
June 6 . statutory immunity that in my opinion exists) unless the unsea -

CORPORA- worthiness was the effective cause of the fire which occasione d
TIOA' OF THE the loss. In Kish v . Taylor (1912), 81 L.J ., K.B . 1027, Lord

ROYAL
EXCHANGE Atkinson, at pp . 1030-1, says : [his Lordship quoted the fourth

ASSURANC E
co .

	

paragraph in the second column on p .

	

~1030 and ending on p .
( OF LONDON) 1031, and continued] .v .

KINGSLEY

	

Apart from all other questions and upon the point of unsea -

AVCo
zrgN

worthiness alone, even if that were established, the plaintiffs
would not be entitled to succeed in the present case with section
964 of the Canada Shipping Act and section 7 of The Water -
Carriage of Goods Act in the way (Merchant Shipping Act ,
1894, Part VIII ., Sec. 502) . That was the decision i n
Virginia Carolina Chemical Co . v. Norfolk, &c ., Steam Ship -
ping Co . (1911), 81 L.J ., K.B. 129 ; (1912), 82 L.J., K.B .
389 ; (1913), A.C. 52, it being held that a ship-owner is not
deprived of the protection of section 502 (and section 964 of
the Canada Shipping Act and section 7 of The Water-Carriag e
of Goods Act, Canada, are in terms analogous, but more exten-

sive in according absolute protection to the ship-owner) merely
by reason of the fact that the fire is caused by the unsea -

McrarLLZPS, worthiness of the ship, and I cannot see, as previously stated ,
J .A . that there is anything in the bill of lading in the present case

that prevents the application of the statutory protection to th e
defendant, the ship-owner. In Ingram and Royle, Limited v .
Services Maritimes du Treport, Limited, supra, Vaughan
Williams, L .J., is reported to have said at pp. 80-1 : [the learned
judge quoted the judgment of Vaughan Williams, L .J., down
to "section 502" in the third line of paragraph 2 of column 1
on p. 81, and continued] .

Lennard's Carrying Co. v. Asiatic Petroleum Co. (1915) ,
84 L.J., K.B. 1281, would at first sight seem to present some

difficulty as to the onus of proof as to unseaworthiness, but in
the end possibly not as it is directed rather to the onus of proo f
of actual fault or privity and that the owner did not know of

the unseaworthy condition of the ship (and see Lord Shaw at
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p. 165, in Lindsay v . Klein, supra) . What is contended here i s

that vaporization took place consequent upon the presence o f

water, and that an inflammable condition of things was pro-
duced. The water proved to be in the ship was, as I have

previously stated, negligible in amount, never reached the lim e
and could not be said to be more than would be present in an y
seaworthy ship, and I fail to see that there is evidence sufficient

to warrant the holding that the water or any condition of unsea-
worthiness was the proximate cause of the fire . The whole case
would seem to be met by considering and applying the language
of Kennedy, L .J., in Virginia Carolina Chemical Co . v.

COURT OF
APPEAL

1922

June 6 .

CORPORA-
TION OF THE

ROYA L
EXCHANGE
ASSURANCE

Co .
(OF LONDON )

V .
KINGSLE Y

NAVIGATION
CO .

Norfolk, &c ., Steam Shipping Co ., supra, at pp . 138-9 :
"I hold, therefore—because on the whole I think it is the better con-

elusion—that the section is to be read without any qualification that th e
vessel should be seaworthy at the commencement of the voyage ; or, in
other words, that where a loss happens by reason of fire on board the ship ,
which is not proved to have originated and been directly caused by the MCPHILLIPS ,

actual fault or with the privity of the ship-owner, he is exempt from

	

J .A .

liability under that section [502, Merchant Shipping Act, 1894] .

In the present case there is an entire absence of any evidenc e
that the fire originated or was directly caused by the actual
fault or with the privity of the defendant, the ship-owner, and
that being the situation, it must follow that the defendant i s

exempt from liability even if the law of Canada can be hel d

to be similar to the law of England today. Upon the whole ,
I am of the opinion, that the law of Canada extends absolut e

immunity from loss by reason of fire or arising from fire, an d
if I am correct in that view that ends the ease, but I have taken
pains to pursue the matter along the lines of whether in Englan d

today there would be liability upon the particular facts of thi s
case, and also to cover the situation, if I should be found to b e
in error in my construction and application of the statute la w

of Canada.

9.ppeal allowed.

Solicitor for appellant : Ellis & Brown.

Solicitors for respondents : Mayers, Stockton & Smi

20
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notes—Holders in due course—Onus of proof.

FRASER v. McGREGOR, JOHNSTON & THOMAS
LIMITED .
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FRASER
v.

	

The plaintiff purchased a 1916 model motor-truck from the Giant Moto r
McGREGOR,

	

Truck Company under a conditional sale agreement . A cash paymentJOHNSTON &

	

was made on account of the purchase price and 15 promissory note sTHOMA S
LTD .

	

given for the balance. On the following day the Giant Motor Truck
Company assigned the agreement with the notes to the defendan t
Company for valuable consideration of which the plaintiff had due
notice . Two months later the plaintiff found the truck was a 191 3
model but continued to use the truck for three months longer. He
then brought action for repudiation of the contract, cancellation of
the notes and damages and obtained judgment on the trial .

Held, on appeal, reversing the decision of CAYLEY, Co . J ., that the defend -
ant was a holder of the notes in due course and discharged any onus
that may have been thrown upon it for the fraudulent conduct o f
the Giant Motor Truck Company of which it had no notice .

A PPEAL by defendant from the decision of CAYLEY, Co. J ., of
the 13th of March, 1922, in an action to set aside and cancel a n
agreement of the 8th of December, 1920, wherein the plaintif f
agreed to purchase from the Giant Motor Truck Compan y
Limited a certain Kelly 1½-ton truck, 1916 model, for com -
mercial purposes in the business of the plaintiff for $1,700 .
Four hundred and eighty dollars was paid in cash and th e
balance was to be paid by several promissory notes (15 in all )
the first one was $86, and the other 14, $81 each . On the 24th

Statement of February, 1921, the plaintiff found that the truck was a 191 3
model and not a 1916 model as represented by the seller bu t
the plaintiff continued to use the truck for the following thre e
months. The Giant Motor Truck Company assigned th e
contract to the defendant McGregor, Johnston & Thoma s
Limited on the day following the sale to Fraser (December th e
9th, 1920), and notice of the assignment was given the plaintiff
on the 2nd of March, 1921 . The plaintiff brought action on the
16th of July, 1921, for repudiation of the contract on the groun d
of fraud and cancellation of the notes and for $985 damages .



XXXI.] BRITISH COLUMBIA REPORTS.

	

307

The defence was that the plaintiff continued to use the car after COURT OF
APPEAL

he knew it was a 1913 model and elected to keep it, also that

	

—
defendant was a holder of the notes in due course . The trial

	

1922

judge found the defendant not a holder in due course and gave Tune 7 .

judgment in favour of the plaintiff .

	

FRASER

The appeal was argued at Victoria on the 7th of June, 1922,

	

v .
MCGREGOR ,

before MACDONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIPS JOHNSTON &

and EBERTS, M.A . THOMAS
LTD.

Craig, K.C., for appellant : The first point is whether th e

evidence warrants the finding that we were purchasers for valu e
with notice, and secondly they continued to use the truck fo r
three months after they knew it was a 1913 truck and therefor e

decided to accept it. The assignment to the defendant was in
good faith. If the judge wrongly decided that evidence shoul d
not be allowed we are entitled to a new trial .

Gillespie, for respondent : The plaintiff discovered the mis-
representation on the 24th of February . On the question o f
election see Clough v. London and North Western Railway Co .
(1871), L .R. 7 Ex. 26 at p . 35 . The burden of proof is shifted Argument

when breach is shewn : see Tatar, v. Haslar (1889), 23 Q.B.D .
345 at pp. 347-8 ; Jones v. Gordon (1877), 2 App. Cas. 616 .
On the question of defendant being a holder in due course see
Killoran v . The Monticello State Bank (1921), 61 S .C.R. 528 ;
First National Bank v. Matson (1909), 11 W.L.R. 663. He
did not plead that defendant was a holder in due course . He
took the same title as the person from whom he took them : see
Halsbury's Laws of England, Vol. 2, p. 509, par. 866 .

Craig in reply .

MACDONALD, C .J.A . : There are two points from which I can
view this case : First, there were the promissory notes, which I
would hold were in the same position as any promissory note s
given in payment of an article, indorsed to the defendant. I t
is true that at the same time the lien note was also assigned to

MACODOAALD,

defendant but there appears to be no connection between th e
three parties involved in the transaction, such as was said to
have existed in First National Bank v . Matson (1909), 11
W.L.R. 663. Perhaps the most difficult question in the case
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COURT OF is the one of evidence. I think the onus of proof that McGregor
APPEAL

& Co. took the notes without knowledge of the fraud which had
been perpetrated upon Fraser was upon themselves : they must
have satisfied that onus by evidence that they were innocent
holders . The evidence is rather unsatisfactory upon that point .
The question was asked by counsel for the defendant, McGregor .
Johnston & Thomas Limited, but he was interrupted, and failed
to press for an answer. I suppose if the matter had stood there ,
we should have to come to the conclusion that the defendant ha d
not given proof that it was an innocent holder, and we might then
have been called upon to consider the question as to whether or
not there ought to be a new trial, in view of all the circumstance s
of the case. But Mr. Craig has referred us to evidence th e
effect of which is to show bona fides. He also refers to other
circumstances for evidence that the full amount of money wa s
advanced, apparently in good faith, which one would not expec t
if there had been knowledge of fraud in the matter . This
evidence, I think, is prima facie evidence that the appellan t
was an innocent holder, and if it were intended to displace it ,
it was the duty of plaintiff's counsel to have brought out th e
contrary in cross-examination . This is sufficient to dispose o f
that branch of the case .

The second branch which affects the appellant was raised b y
MACDONALD, Mr . Gillespie, who submitted that the transaction was all on e

C.J .A . transaction, that is to say that the agreement and the notes wer e
part of one transaction between the Motor Truck Company an d
the defendant . Now, as far as any evidence to which we hav e
been referred is concerned, there is no proof of this . It would
appear that the Giant Motor Truck Company sold this truck t o
the plaintiff, took the agreement in the form which undoubtedly
had been approved of two years before by McGregor's solicitors ,
closed the transaction, took the promissory notes, without
McGregor, Johnston & Thomas Limited having had any know -
ledge of the particular transaction. So far as the evidence
shews McGregor, Johnston & Thomas Limited had no knowledg e
that any such transaction was being made, until they were asked
to discount the notes. When the sale had been completed, th e

Giant Motor Truck Company took the agreement and promis -

192 2

June 7 .

FRASER
V .

MCGREGOR,
JOHNSTON &

THOMA S
LTD.
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sory notes to McGregor, Johnston & Thomas Limited an d
discounted them in the ordinary course of business. This
differentiates the case from First National Bank v . Matson.

I think the appeal should be allowed.

COURT OP

APPEAL

192 2

June 7 .

FRASE R
MARTIN, J .A. : I am of the opinion that the pleadings suffi-

	

,, ,
ciently raise the question of a holder in due course, and that

JOHNSTON R
,

xxsro &
the defendant, McGregor, Johnston & Thomas Limited has THOMA S

LTD .
discharged any onus which may have been thrown upon it
by the misrepresentations of the Giant Motor Truck Company ,
and also it had no notice of any fraudulent conduct of th e
Giant Motor Truck Company, but bona fide took the assignment
and discounted the notes, in pursuance of the course of its MARTh ' J .A.

established business arrangement with the Giant Motor Truck
Company.

I observe with regret, speaking with all respect, that th e
learned judge below passed some severe strictures upo n
McGregor, Johnston & Thomas Limited which were entirel y
unwarranted .

GALLIIIER, J.A. : I agree with the remarks of my brother,
the Chief Justice, and my brother MARTIN, including the
remarks as to the strictures of the learned judge below .

MCPHILLIPS, J.A . : The appeal should be allowed . I cannot
see anything in the evidence which would entitle it to be said
that this transaction was other than one in the ordinary course
of business. I see nothing to indicate that it was of any
other character . The promissory notes would appear to hav e
been indorsed to the appellant, and it became the holder thereo f
in due course, and the Bills of Exchange Act determines the

MCPHILLIPS ,

position . We know the position to be this : that if value be

	

J .A.

given for a promissory note and it is taken before its maturity ,
the position then becomes one of being the holder in due course ,
and the party holding that note is not affected by equities tha t
may exist as between the original parties to the notes .

The appellant is the holder of these promissory notes in due
course ; that being' the case, it was incumbent upon the respon-
dent to displace that position. That is, the onus probandi was

GALLIHER,

J.A.
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COURT of upon the respondent, and in my opinion the onus never was
APPEAL

shifted ; if though the onus was shifted, then I think the evi -
1922

	

dente spews that the notes were taken in a manner which woul d
June 7 . displace any suggestion of dishonesty .

ERASER

	

In this connection, I refer to what Lord Blackburn says in
v .

	

Jones v. Gordon (1877), 2 App. Cas. 616, pp . 027 and 628.
MCGREGOR,

TOHNSTON& There Lord Blackburn says, when dealing with circumstances
TSiOMn .AS that would throw some discredit upon the transaction :I:T

"Then, instead of the bill of exchange being prima facie good, as it

otherwise would be, so that the person holding it is entitled to recove r

upon it without proof of more, that shifts the burden . That has been

decided over and over again . The consequence is that the man who sue s

has in that case the onus upon him to prove that he gave value . "

In this particular case that has been established .
"I should be unwilling to say precisely whether it shifts the onus upo n

him to shew that he gave value bona fide, so that, although he gave value
he must give some affirmative evidence to shew that he was doing i t
honestly, or whether the onus of proving that he is dishonest, or that h e
had notice of things that were dishonest, remains on the other side ,
although he is bound to prove value . "

And a little later he says :
"I consider it to be fully and thoroughly established that if value b e

given for a bill of exchange, it is not enough to shew that there was

carelessness, negligence, or foolishness in not suspecting that the bill

was wrong, when there were circumstances which might have led a man

to suspect that . "

In this particular case, I see no circumstances that would hav e
MCPHILLIPS, called to the attention of the appellant that there was anything

'LA'

	

in the transaction which imported dishonesty, or that an y
misrepresentation or fraud had been perpetrated .

Further, if the appellant was called upon to meet the contrac t
itself, the respondent is in this position, that he signed an agree-

ment which said to the world : "I do not hold myself entitle d
to claim that representations have been made to me that wer e

not true by the vendor." Well now, whatever might be th e
position between the original vendor and the vendee, and I a m
not going to say anything about that, certainly the people deal-

ing with a transaction of this kind and finding a provision o f
that kind in the contract, it could only be reasonably suppose d
that that was put in there for the purpose of protecting third
parties, and all the plaintiff can do under these circumstance s
is look to his vendor ; if he has suffered damage, he still has his



XXXI.] BRITISH COLUMBIA REPORTS.

	

311

right of action against his vendor . He cannot turn to this CO
PPE

URT

AL

of
A

appellant and say this appellant is the insurer of this transac -
tion with the Giant Motor Truck Company. That is practically 192 2

what this case would amount to if you look at it in all its June 7 .

bearings. Fraser makes a contract with the Giant Motor Truck FRASER

Company, and says he is not holding them responsible for any
1CGxEGOR ,

representations made. But apart altogether from the contract, JOHNSTON &

he (Fraser) signs the negotiable instruments, and these nebgo-
IxoNIAs

1.Tn .

tiable instruments stand separate and distinct . There is not a

word referring to the contract in them . The appellant i s
entitled to say, I stand upon these bills of exchange, not being

bfCPH
a

I

A .

LLIPS ,

in any way a party to the fraud . It has not been shewn that
the appellant was a party to the fraud, there is not one scintill a
of evidence here to shew that .

EBEBTS, J .A. : I agree with the remarks of my brothers and EBERTS, a .A .

would allow the appeal.

Appeal allowed .

Solicitors for appellant : Craig & Parkes .

Solicitor for respondent : 1L. D. Gillespie.
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PEER S
ANDERSO N

V .
SHIP " TYN -

DAREU S

Statement

Judgment

PEERS & ANDERSON v. SHIP "TYNDAREUS . "

Shipping—Crib light—Sufficiency.

An ordinary cold-blast lantern with a visibility of about 2% or 3 mile s
was held not to be a sufficient crib light, as such would not convey
that "reasonable intimation of the true state of affairs" necessar y
as a natter of good seamanship and safe navigation . A crib light
should be at least of the same visibility as a ship's white light .

[Affirmed by the Exchequer Court of Canada . ]

A CTION for damages for loss of property caused by collision .
Tried by MARTIN, Lo. J.A. at Vancouver on the 4th and 7th o f
February, 1921 .

Players, and R. L. Maitland, for plaintiff .
D. A. McDonald, K.C., and DesBrisay, for defendant .

26th April, 1921 .

MARTIN, Lo. J.A . : This is a collision action to recove r
damages against the S .S . "Tyndareus" (length 535 feet ;

tonnage circ . 14,000 ; E. B. Francis, master) for the loss of a
crib with shingle bolts off Point Atkinson, which was being

towed by the tug "Alcedo" (John A. Seeley, master) toward s

Prospect Bluff, about one a.m. on August 15th last. The
weather was calm and the night was clear but dark and hazy

from smoke in places towards the north shore of English Bay ,

and the tide at the point of collision was nearly slack on th e

ebb. The crib which was 90 feet long, 40 feet wide, and stoo d

about 15 feet out of water at the top of the shingle bolts, wa s

being towed about 575-600 feet astern of the tug, and it i s
alleged that while the "Alcedo" was proceeding on a course eas t

magnetic at a rate through the water of one knot an hour, a
large ship (the "Tyndareus" ) suddenly appeared on her port
quarter about 25 yards from the crib into which she crashe d

before anything could be done to avoid the collision . No

signals were given by either vessel nor did either of them change

her course or speed till after the collision . The "Tyndareus"

contends she was on a true west course to clear Point Atkinson,
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en route for Union Bay, at a speed of something over 12 knots ,
and her story in brief is that despite a bright look-out, both
forward and from the bridge, she saw nothing to indicate
the presence of a vessel in dangerous proximity and there was
no light near her except one white light, first noticed about hal f

way between Prospect Bluff and Point Atkinson, about half a
point on her port bow which she later took to be the stern light
of a small steamer heading in a southerly direction and sheavin g
no other lights, and that this was the apparent state of things

for eight minutes before the collision, when suddenly, jus t
before the impact, the vessel ahead swung round till she shewed
her port light forward of the port beam of the "Tyndareus "

which passed the vessel but ran into the crib beyond her whic h
could not be seen and had no light upon it. It is obvious that

if the two accounts of the courses taken are correct there coul d
have been no collision, and the case, apart from the important
question of the adequacy of the light on the crib, really come s
down to a question of fact upon very conflicting evidence.

It is a strange case and has occasioned me much difficulty
because I am satisfied that each vessel had the proper lights

displayed and it seems incredible that if they were on th e
courses alleged they could not have seen one another in ampl e

time to avoid a collision, unless they were temporarily obscure d

from view by a low-lying cloud bank of smoke coming imper-
ceptibly from the north shore, smoke from that quarter bein g

spoken of by the signal operator at Prospect Bluff from which

elevation of 250 feet he could easily see the outstanding hig h
light at Point Atkinson and yet vessels at water level might b e

concealed from one another by such a smoke cloud as aforesaid .

I have no doubt whatever that a bright look-out was kept o n
the "Tyndareus" to which at least five credible witnesses have

testified, nor have I reason to doubt the statement of the mate
of the "Alcedo," to the same effect . I am inclined to think,
however, that the light on the crib had by some means become

extinguished, or dislodged so as to become invisible from th e
"Tyndareus," very shortly before the collision. The evidence,

both positive and negative, of several witnesses on the "Tyn-
dareus" that there was no light on the crib at the time of the

313

MARTIN,
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impact is almost irresistible. But if it had been burning I am
not satisfied that it was sufficient for the purpose, having i n
mind my observations on the point in Paterson Timber Co . v .
Steamship British Columbia (1913), 18 B.C. 86. Here the
light was only an ordinary cold-blast lantern with a visibility
of "about two and a half or three miles," which I do not think
conveys that "reasonable intimation of the true state of affairs"
that I held was necessary in the Paterson case as a matter of
good seamanship and safe navigation apart from any regulatio n
on the subject of boom or crib lights . (I pause here for a
moment to express my regret that nothing has yet been done t o
regulate such lights though the necessity for it was pointed ou t
at p. 90 of the said case, and the present action confirms my
observations). In the case at bar I cannot help think that the
accident might well have been avoided if there had been a light
on the crib of the same visibility, five miles, as that require d
by Art . 2 (a) for "bright white lights" in general : I can see
no good reason why a crib light should not be of the same visi-
bility as a ship's white light : indeed, there is more reason wh y
it should be of greater power, if anything, because of it s
generally lying nearer the water with a consequent reductio n
in visibility .

As to the submission that if the tug is to be considered as an
overtaken ship then Art . 24 requires the overtaking vessel t o
"keep out of the way." I am unable to find that in fact th e
"Tyndareus" was an overtaking vessel, though she thought sh e
was for a time ; and then she did in fact clear the tug but ra n
into the boom the existence and position of which she was
unaware of, for reasons which I am unable to find were negli-
gent on her part . There is in my mind uncertainty about th e
position of the tug and I am inclined to think she was not wher e
her mate and master had deposed to, but probably drifted
laterally with the tide, while going at so slow a speed, in an
imperceptible manner. As to the position of the Tyndareus"
I can entertain no doubt in view of the cross-bearings take n
just after the collision, viz ., one mile south from Point Atkinson .

On the whole case, without attempting to state more than in
outline the principal facts which have engaged my prolonged
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consideration and reconsideration (having found it indeed on e
of the most perplexing and difficult in all my experience) . I

can only come to the conclusion that I am unable to find th e
"Tyndareus" guilty of negligence and therefore the actio n
against her must be dismissed . In so doing I feel bound to say ,

in the unusual circumstances, that I do not wish it to be under -

stood that I doubt the integrity of the witnesses on behalf of th e
"Alcedo" ; indeed, I am glad to be able to say that I was much

and pleasantly impressed by the evident sincerity and goo d
faith of the witnesses on both sides and I am satisfied that ,
except as to the boom light, every reasonable precaution wa s

taken that good seamanship suggested, and yet, despite th e
assistance of able counsel on both sides, who conducted thei r
respective cases exceptionally well, and expeditiously, I a m

unable to understand how each of these vessels failed to discover
the true position of the other in due time, unless it was becaus e

of the unsuspected obstruction to the view caused by the low-

lying smoke cloud already referred to . It follows therefore that
judgment should be entered in favour of the defendant shi p
and the costs will follow the event as usual .

Action dismissed with costs.

31 5

MARTIN,

Lo . J .A .
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COURT of CLARKE v. THE CORPORATION OF CHILLIWACK .APPEAL

192 2

June 9 .

Negligence—Municipal corporation — Sidewalks — Duty to repair—Non-
feasance—Nuisance—B.C. Stats . 1911k, Cap . 52 .

The Municipal Act of 1914, does not impose on a municipal corporation

any liability in damages for injury caused to any person through
v .

CORPORA-

	

non-repair of roads or sidewalks .

TION O F
CIiILLiWAcK

APPEAL by plaintiff from the decision of HowAY, Co . J. of
the 16th of December, 1921, in an action for damages for injur-

ies sustained owing to a sidewalk being out of repair . On the
17th of April, 1921, at about 1 :30 in the afternoon the plaintiff

and her husband, with their child walking between them, wer e

proceeding along the sidewalk on Young Street within th e
defendant Municipality when they saw a loose board in fron t

of them that had been taken up and put on top of the adjoinin g

board . As the plaintiff was about to step over the loose boar d

Statement and open space the husband stepped on one end of the loos e

board causing the other end t® flip up . His wife tripped on

it and fell on her face, suffering injury . The board in question

had been loose and out of place for about three weeks prior t o

the accident . The learned trial judge dismissed the action .

The appeal was argued at Victoria on the 9th of June, 1922 ,

before MACDONALD, C .J .A., MARTIN, GALLIHER, MCPHILLIP S

and EBERTS, JJ.A.

R. H. Tupper, for appellant : The Municipality built th e
sidewalk and if not properly constructed there is misfeasance :
see the judgment of MARTIN, J . in Von Mackensen v . Corpora -
tion of Surrey (1915), 21 B.C. 198 at p. 208 ; see also
McPhalen v. Vancouver (1910), 15 B.C. 367 ; (1911), 45

Argument S .C.R. 194 in which it was held that Cooksley v . Corporation
of New Westminster (1909), 14 B.C . 330 did not apply as th e
question of negligence to repair was not dealt with . Once the
corporation puts down a sidewalk they are not liable to keep i t
in repair but they must prevent it becoming a nuisance. As
to the pleading being sufficient to cover nuisance see The City

CLARKE
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of Saint John v. Christie (1892), 21 S.C.R. 1 . On the ques-PF O FA
tion of liability for non-repair of sidewalks see The City of

Saint John v. Campbell (1896), 26 S.C.R. 1 ; City of Halifax

	

192 2

v . Tobin (1914), 50 S.C.R . 404. The duty was cast on the June 9 .

Municipality to keep the sidewalk it had constructed in such CLARKE

a state as to prevent it being a danger to pedestrians : see

	

V
Ci'ORPOfta -

Borough of Bathurst v . Macpherson (1879), 4 App. Cas. 256 rzoNO F

at p . 265 . The question of nuisance does not arise in the case '"'" L''"

of Municipal Council of Sydney v. Bourke (1895), A .C. 433 .
Argument

Bowes, for respondent, was not called on .

MACDONALD, C .J.A. : The appeal must be dismissed. I

quite sympathize with Mr . Tupper' s view, that it would b e
reasonable for the Legislature to impose a duty upon munici-

palities to keep their streets in repair. But that is, unfortu-
nately for Mr . Tupper in this case, not the law of the Province .

It is the law in the City of Vancouver, that is in the munici- MACDONALD,

pality itself, but it is not the-law of those municipalities which

	

O .J .A .

are governed by the Municipal Act. The law in this Province
in those municipalities governed by the Municipal Act, is that

the municipality is not responsible for non-repair of its road s
and sidewalks .

MARTIN, J .A. : The point is covered by Von Mackensen v .

Corporation of Surrey (1915), 21 B.C. 198, and we canno t
restrict the principle there applied to that part of the highway
which is reserved for the use of pedestrians only .

	

MARTIN, J .A.

This is simply the ordinary case of an ordinary highway i n
the City of Chilliwack, and it should be governed by ordinary
principles .

GALLIHER, J.A .. : The appeal should be dismissed .

	

OALLIHEE,
J A .

McPHILLZrs, J .A . : The appeal in my opinion cannot succeed .
In this particular case the facts would seem to fit into th e
authorities and it would look to be a case of non-feasance and

mcpxJLLirs,

not a case of misfeasance.

	

J .A .

I would not like it to be understood that in so deciding, tha t
there may not come a time when by the placing upon the high-
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COURT OF way of artificial work, that there might not be liability ; theAPPEAL
— ordinary surface of the highway is expected to stand or suppor t
1922

	

the traffic, be it vehicular or pedestrian, and liability is confine d
June 9 . at present to acts of misfeasance only .

CLARKE

	

In this particular case the sidewalk seems to have bee n
V.

	

normal, not constructed at great height or perilous, and all that
CORPORA -
TION OF happened was that at a particular moment a plank flew u p

CHZLLIwACr owing to disrepair, not false or negligent construction or negli -
gent repair. As I have said, there may come a time when
liability might be imposed upon the municipality in the doing
of something or the construction of something beyond th e

MCPHILLIPS, ordinary to which the highway is subject, but that is not thi s
J .A .

case.
I have great pleasure in saying that I have been greatly

assisted by the very careful argument of Mr . Tupper, the
learned counsel for the appellant .

I would dismiss the appeal .

EBERTS, J .A .

	

EBERTS, J . A . : I would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : Tupper, Bull & Tupper.

Solicitor for respondent : J. if. Bowes .
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B. W. B. NAVIGATION COMPANY, LIMITED v . THE MARTIN ,

"KILTUISH." BARNET LIGHTERAGE COM-

	

LO ' '"A .
PANY, LIMITED v . THE "KILTUISH."

	

1922

June 22 .
Admiralty—Collision—Both parties to blame—Equal liability—Costs— 	

Can. Stats. 1914, Cap . 13 .

	

B .W.B .
Evidence—Custom .

	

NAVIGATIO N
Co .

A tug-boat and its tow came into collision with a steamship, all suffering

	

v .
damage. The Court found that both parties were to blame, the fault

KILTL
THE

ISH 'an the part of the steamship being its neglect to stop and navigate
with caution when the danger became apparent, and that on the par t
of the tug-boat being the misleading of the steamship by failure t o
exhibit the regulation lights on the tow and also allowing the to m
to drift too far across the channel . It was held that it was a cas e
where the liability should be apportioned equally under The Maritim e
Conventions Act, 1914, Can. Stats . 1914, Cap. 13, and each delinquen t
should bear its own costs.

Evidence is not admissible to prove custom where the alleged custom con-
flicts with statutes or regulations .

C ONSOLIDATED action tried by MARTIN, Lo. J.A. at
Vancouver on the 24th and 25th of February, 1922 .

The facts are as follow : At or about 3 :15 a .m. on November
1st, 1921, the "Projective," a tug-boat belonging to the plaintiff ,
the B.W.B. Navigation Company, Limited, having in tow th e
barge "Pyrites" belonging to the plaintiff, the Barnet Light-
erage Company, Limited, whilst on a voyage from Vancouver t o
James Island came into collision in Active Pass with the steam-
ship "Kiltuish," belonging to the Coastwise Steamship & Barge Statement
Company, Limited, the defendant . The "Projective" was
carrying the regulation lights but the barge "Pyrites" carrie d
one bright white light at mast-head but no side lights as pro-
vided for by Art . 5 of the regulations for preventing collisions
at sea, which is as follows :

"A sailing vessel under way, and any vessel being towed, shall carry the
same lights as are prescribed by Art . 2 for a steam vessel under way, with
the exception of the white lights mentioned therein, which she shal l
never carry. "

The plaintiffs sued for $1,829 .90, damages to the tug-boa t
"Projective" and the barge "Pyrites, " and the , defendant
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MARTIN ,
LO. J .A .

192 2

June 22 .

counterclaimed for $763 .60, damages to the steamship
"Kiltuish ." At the trial the plaintiffs endeavoured to adduc e
evidence to shew that it was not customary for barges in tow t o
carry side lights in coastwise waters, but the learned trial judg e

B.W .B . refused to admit this evidence on the ground that it was no t
NAVIGATION permissible to prove custom where custom conflicted with

co .
v .

	

statutes or regulations.
TH E

"KILTUISH" Symes, and S. A . Smith, for plaintiffs .

Mayers, and TT'. S . Lane, for defendant .

22nd June, 1922 .

MARTIN, Lo. J.A . : Largely owing to the conflict of evidence

the questions raised in this consolidated action have occasione d

me much reflection, and after a reconsideration of the whol e
matter I have reached the conclusion that both parties are t o

blame for the collision, the fault on the part of the "Kiltuish "

being the neglect to stop and navigate with caution when the

danger became apparent, and that on the part of the tug and
tow being the misleading of the "Kiltuish" by failure to exhibi t

the regulation lights on the tow and also allowing the tow to

drift too far across the channel . In all the circumstances I am

MARTIN, J .A .
of the opinion that this is a case where the liability should b e

apportioned equally under The Maritime Conventions Act,

1914, Can. Stats . 1914, Cap. 13, and each delinquent should

bear its own costs—Patten v. The "Iroquois" (1913), 18 B .C .

76 ; 23 W.L.R. 778 .
I should perhaps say, to avoid misunderstanding, that i n

coining to this conclusion I have considered the liability of the

tug and tow as being on the facts, inseparable, and that accord-
ing to my very full notes of the argument, the plaintiffs' counse l
did not contest the submission of the defendant's counsel to tha t

effect, but if by chance I am under a misapprehension on thi s

point the matter may be spoken to. If required, there will be
the usual reference to the registrar, with merchants, to asses s

damages .
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IN RE J. N. HENDERSON, DECEASED .

Will—Legacies—Codicil-Further gifts to two of the legatees under the

	

1922
will—Whether cumulative or substitutional—Costs .

March 23 .

Where two gifts are made one by the will and one by a codicil the y

are cumulative gifts unless there be found in the codicil or in the
HENDERSON ,

R E

circumstances of the parties evidence of a contrary intention .

	

DECEASED

APPEAL by Muriel E. Henderson (wife of D. G. M.
Fraser) and Evelyn G. Henderson from an order of HUNTER,

C.J.B.C. of the 13th of February, 1922, on motion of the

Montreal Trust Company acting as executor and trustee unde r

the will of Joseph Henderson who died on the 10th of August ,
1920. The will was executed on the 16th of May, 1919, when
the estate amounted to about $158,000 . The gifts under th e

will amounted to $94,200 and the residue of the estate wa s
given to a nephew Colin Henderson . Amongst the gifts wer e

$20,000 to Muriel E . Henderson and $10,000 to Evelyn G .
Henderson, the daughters of his brother, T . M. Henderson .
By codicil dated the 15th of January, 1920, he gave and
bequeathed to Muriel E . Henderson $25,000 and Evelyn G .

Statement

Henderson $25,000 and further stated "I hereby ratify and
confirm the said will in every respect save in so far as any
part is inconsistent with this codicil." It appeared that afte r
paying the taxes and obligations, if the legacies in the codici l
were cumulative, the legatees would only receive about 82 pe r
cent . of their respective legacies. The question was whether
the gifts in the codicil were cumulative or substitutional . It
was held by HUNTER, C.J.B.C ., that said gifts were substi-
tutional.

The appeal was argued at Vancouver on the 23rd of March ,
1922, before MACDONALD, C.J.A., MARTIN and MCPHILLIPS ,
M.A.

O'Brian (McLorg, with him), for appellants : If by different
instruments two legacies even of the same amount are given Argumen t

they are presumed to be cumulative : see Halsbury's Laws of
21

321
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March 23 .

IN R E
HENDERSON ,

DECEASE D

Argument

MACDONALD ,

C .J .A .

England, Vol . 28, p . 784, par . 1432. Here the amounts are
different and this is in our favour . There are no circumstance s
here to change the rule : see Suisse v . Lord Lowther (1843) ,
2 Hare 424. There is no repetition as it is for a differen t
amount in both cases : seeRissmuller v . Balcom (1917), 24
B.C. 353 ; Wilson v . O'Leary (1872), 7 Chy . App. 448. The
only words are "except as inconsistent with the terms of the
will ." This does not affect the general rule : see Russell v .
Dickson (1853), 4 H.L. Cas. 293 ; Pennefather v . Lloyd
(1917), 1 LR. 337 ; Follett v. Reitman (1883), 23 Ch. D. 337 .
As to the meaning of the word "inconsistent" see Murray' s
Dictionary, Vol. V., p. 173 .

Gibson, for respondent : Every word in a will must have it s
interpretation : see Beal 's Cardinal Rules of Legal Interpreta-
tion, 2nd Ed ., 516-7 ; TVray v. Field (1822), 6 Madd. 300 .
Very slight evidence would rebut the presumption : see Russel l
v. Dickson (1853), 4 H .L. Cas. 293. There is evidence to
rebut the presumption . By putting the clause as to incon-
sistency in the codicil he must have meant it to apply to thi s
as there was nothing else for it to apply to . There is not
sufficient to pay all the legatees in full if the gifts are cumu-
lative.

O'Brian, in reply .

MACDONALD, C.J.A . : I would allow the appeal . The case

is a simple one. The difficulties that at one time might have

been encountered have been removed by the House of Lord s
when they declared that where two gifts are made, one by the
will and one by a codicil, they are cumulative gifts unless there
be found in the codicil or in the circumstances of the parties ,

evidence of a contrary intention . Now, there is no evidence

here of a contrary intention, unless the following words whic h

are relied upon by counsel for the respondent, be taken as such :
"I hereby ratify and confirm the said will in every respect sav e

in so far as any part is inconsistent with this codicil . "

Whether or not legacies given by codicil are cumulative or
in substitution, they will necessarily be inconsistent with th e
will, but wherever the expressions used do not indicate a con-

trary intention the legacies will be cumulative . In my opinion
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we must follow the law as it was laid down there, and hold COURT OF
APPEA L

that the legacies which were given by the codicil were in addi- _

tion to the legacies given in the will.

	

192 2

The question of succession duty has not been dealt with, and march 23 .

I think the matter should be referred back to the learned judge .

	

IN R E

The general rule that costs should be paid out of the estate HENDERSON,

should not be departed from unless there are special reasons.
DECEASE D

Costs payable out of the estate, party and party, except as to MACDONALD ,

the trustee, the Montreal Trust, solicitor and client .

	

C J .A'

MARTIti, J .A . : I am of the same opinion . It is necessary

only to refer to the cases of Kirkpatrick v . Bedford (1878), 4 MARTIN, J .A .

App. Cas . 96 ; Watson v . Reed (1832), 5 Sim. 431 ; Sawrey

v . Romney (1852), 5 De G. & Sm . 698.

MCPIIILLIPS, J .A. : I would dismiss the appeal. In my

opinion it is a very clear case indeed . The duty of the Court

is to determine what the intention of the testator was and to

carry out that intention. It is true there have been built up

some rules, some principles of construction, but when you have
no doubt about the intention of the testator, there is very little

need of any rule, because the rule is built on what you find to

be the expressed intention of the testator . It is plain to me

that it never was the intention on the part of this testator to ,

in California, by this codicil, say that notwithstanding he ha d

already given to Muriel Edna Henderson in his will $20,000

he proposed to give her $25,000 more, or that notwithstanding

he had already given to Evelyn Gladys Henderson in his wil l

$10,000, he proposed to give her $25,000 more. I cannot say

there was any intention on his part to do that . The intention

is spread on the codicil (Allgood v. Blake (1873), L.R. 8 Ex.

160 at p. 162 ; Boyes v. Cook (1880), 14 Ch. D. 53 at p . 55) .

Now, when we look at the codicil we find these words :
"I hereby ratify and confirm the said will in every respect sav e

in so far as any part is inconsistent with this codicil . "

Now, to my mind, the inconsistency is that he has alr eady
given under his will to these two nieces amounts differing from

the amounts in the codicil, and therefore he says that so far

as there is any inconsistency, the will is altered. I come to this

MCPHILLIPS ,
J .A .
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COURT of conclusion without hesitation, as the plain meaning is tha tAPPEAL

	

—

	

where there is want of harmony there is alteration, that is, th e

	

1922

	

legacies in the codicil are in substitution for the legacies in
March 23 . the will .

	

IN RE

	

In my opinion Russell v. Dickson (1853), 4 H.L. Cas. 293
HENDERSON, is really an authority in support of what I am now saying, an dDECEASED

to get the proper understanding of Russell v . Dickson you first
have to get the facts . The facts are set out in the head-not e
which I propose to read :

"A testator gave by his will, `To my natural or reputed daughter ,
M. S ., 2,0001 ., for her own sole and separate use, the interest thereof ,
at five per cent ., to be expended on her education' ; and intrusted the

care and charge of her to his brother. In a codicil, executed five year s

afterwards, he said, `I add 3,0001 . to the 2,0001 . to which M. S. i s

entitled under my will, by which she becomes entitled to 5,0001 .' In
about a year afterwards, and about ten days before his death, he made

a further codicil, in which he said, `Not having time to alter my will ,
and to guard against any risk, I hereby charge the whole of my estate s
and property in the funds with the sum of 20,0001. for my daughter ,

M. D.,' in this instance giving her his own name, as if she was a
legitimate daughter : Held, affirming the decree of the Court below ,

MCPHILLiPS, that there were circumstances here to rebut the prima facie pre -
J.A .

sumption in favour of the last legacy being treated as additional, and

that it was only in substitution for the sums previously given ."

Chichester v . Quatrefages (1895), P . 186. Now, in this
particular case we have no difficulty, no case of doubt, and it i s
not a case for extrinsic evidence (In the Estate of Ann Faith
Bryan (1907), P. 125) . The testator gives in different sums.
He does not give twice. There is no ambiguity here (Vines v.
Vines (1910), P. 147 at p. 150) . He really gives in sub-
stitutionary sums in the codicil . The duty of the Court is t o
arrive at the intention of the testator and the testator's inten-
tion is to be carried out .

Appeal allowed, McPhillips, J .A. dissenting .

Solicitors for appellants : O'Brian & 1llcLorg.
Solicitors for respondent Trust Co . : McKay, Orr & Vaughan .
Solicitors for respondent Colin M . Henderson : Bowser, Reid ,

Wallbridge, Douglas & Gibson .
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ERIKSEN BROTHERS v. THE "MAPLE LEAF."

1922

As soon as a creditor finds a ship "under arrest of the Court," he may June 26 .
bring his action for, and the Admiralty Court acquires immediate	
and irrevocable jurisdiction over any claim for building, equipping ERIESE N

or repairing the ship . That jurisdiction is established without the BROTIIERs

litigant having to shew that the original action under which the TII v'
APLEship was arrested must eventually succeed, and notwithstanding that

	

LEA F
the arrest was made without particulars being given to prove withou t
doubt the status of the plaintiff in that original action .

THIS motion was launched by the defendant to dismiss thi s
action on the ground of want of jurisdiction . Heard by
MARTIN, Lo. J.A. at Victoria on the 12th of June, 1922 .

Henry Eriksen on the 19th of May, 1922, issued a writ in

rem against the defendant ship endorsed as follows : "The

plaintiff as ship's carpenter on board the ship `Maple Leaf'
claims the sum of $97.20 for wages due him and for his costs" ;
and a warrant for the arrest of the ship was immediately issued.
On the next day a writ was issued by the present plaintiffs fo r
$487 for work done at North Vancouver for repairing and
equipping the said vessel. The vessel at the time the work was
done was lying at North Vancouver and all work done was done
at that place. Appearance under protest was entered in both Statement

actions and shortly afterwards the action of Henry Eriksen wa s
discontinued.

According to material in affidavits filed in support of th e
motion Eriksen Brothers originally presented a bill to the pur-
chasers of the ship before action for $560 .77 on April 27th ,

1922, and Henry Eriksen did not present and never at any time
presented to the purchasers of the ship a bill for work allege d

to have been performed as ship's carpenter. When the above-
mentioned bill was not paid, however, separate actions wer e
launched as above recited .

It was argued in support of the motion that the first action
by Henry Eriksen was really launched for the purpose of gettin g

the ship under arrest so that when the present plaintiffs corn -

Admiralty law—Suit brought against ship "under arrest"—Essentials t o
give jurisdiction to Admiralty Court .

MARTIN ,
LO. J .A .
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MARTIN, menced their action she would be under arrest and therefore th eLO . J .A .
_

	

provisions of section 4 of the Admiralty Act, 1861 (24 Viet . ,
1922

	

Cap. 10), would be complied with and that since Henry
June 26 . Eriksen's claim was under $200 the Admiralty Court had no

ERIKSEN jurisdiction on the face of it, by virtue of section 191 of th e
BROTHERS Canada Shipping Act, R .S.C. 1906, Cap . 113, and the wholez.

THE " MAPLE proceedings were an abuse of the process of the Court .
LEAF "

Robinson, in support of the motion, cited The "Evangelistria"
(1876), 3 Asp . M.C. 264 ; 466 L.J., Adm. 1 ; Ea. pane Andrews
(1897), 34 N.B.R. 315 ; and he also referred to Momsen v. The
Aurora (1913), 18 B .C. 353 ; 25 W.L.R. 241 ; 15 Ex. C.R. 27 .

E. A . Lucas, contra, cited Letson v . Tuladi (1912), 17 B .C.
170 ; 21 W.L.R. 570 ; 15 Ex. C.R. 134 ; and llomsen v. The
A urora, supra.

26th June, 1922 .

MARTIN, Lo. J .A . : This is a motion by defendant to dismis s
this action for want of jurisdiction.

It appears that on May 19th last one Henry Eriksen issued a
writ against the defendant ship endorsed as follows :

"The plaintiff as ship's carpenter on board the ship `Maple Leaf' claim s
the sum of $97 .20 for wages due to him and for his costs . "

And the ship was arrested the same day, and next day a wri t
was issued by the present plaintiffs for $487, for work done i n
Vancouver for "repairing and equipping" the said vessel .

An appearance was entered on May 30th to Henry Eriksen' s
action and it was later discontinued for reasons which do not
appear .

It is conceded that unless the ship can legally be said to hav e
been "under arrest," within the meaning of section 191 (b) of
The Canada Shipping Act, R .S.C. 1906, Cap. 113, in the action
of Henry Eriksen there is no jurisdiction to entertain thi s
action. It does not appear that Henry Eriksen is one of th e
plaintiffs in the present case who are indefinitely style d
"Eriksen Brothers . "

The defendant's counsel submits that an examination of th e
proceedings will disclose that this Court really had no jurisdic -
tion to entertain the suit of Henry Eriksen because it was unde r

Argumen t

Judgment
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the sum of $200 required by said section 191, and that the affi- MARTIN,
LO. J .A .

davit upon which the warrant for the arrest issued should hav e
shewn such circumstances as would have brought it within one

	

1922

or more of the exceptions reserved by that section, but it is to June 26 .

be observed that there is nothing in that section which requires ERIKSEN

the plaintiff to shew at the time the suit is instituted that he is BROTHER S
v .

within an exception, and hence it must be assumed that it was THE " MAPL E
LEAF "

intended that he should have the right to prove his status at

the trial or any prior time, if necessary . Moreover, the warrant
for arrest was issued by the registrar, and I have already held
in Letson v . The Tuladi (1912), 17 B .C. 170 ; 21 W.L.R. 570 ;
15 Ex. C.R. 134, that, under our rules, even where particular s
are prescribed the registrar may dispense with them, and a
fortiori where particulars are not prescribed it is difficult to se e

upon what principle they should be insisted upon ab initio . In

Momsen v. The Aurora (1913), 18 B.C. 353 ; 25 W.L.R. 241 ;
15 Ex. C.R. 27, I held (under the corresponding section 16 5

of the Imperial Merchant Shipping Act, 1894) that (p . 354) :

"As soon as a creditor finds a `ship or the proceeds thereof are unde r
arrest of the Court' in pursuance of its valid process issued to the marshal

in that behalf, then he may without further ado bring his action for, an d

the Court acquires immediate and irrevocable jurisdiction over any clai m

for building, equipping or repairing the ship . The burden is not cast

upon the litigant to shew to this Court now that the original action unde r

which the ship was arrested must eventually succeed . "

Here there is nothing before me to warrant me in holding that
the arrest under Henry Eriksen's suit was not by valid process .

Of course there might be circumstances so strong as woul d
justify the Court in saying that the action under which th e

arrest was made was only a sham proceeding, and therefor e
could be disregarded, but the facts here would not justify me i n

coming to such a conclusion .

There is nothing in The "Evangelistria" (1876), 3 Asp . M.C .
264 ; 46 L.J., Adm. 1, which is contrary to this view, because i t
merely held that the arrest should be de jure, and it is in that
light that the arrest in question here must be regarded .

With respect to Ex parte Andrews (1897), 34 N.B.R. 315 ,
it is to he observed, (1) that that is a decision on a section of a

very different character relating to summary actions in certain

Judgment
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MARTIN, specified Courts and it would be very unsafe to deduce from i t
LO . J .A.
__

	

any general principle relating to ordinary actions for wages i n
1922

	

this Court ; (2) that the statute there required as a condition
June 26 . precedent to the exercise of summary jurisdiction that a coln -

ERIKSEN
plaint on oath should be laid and it is only legally to be expecte d

BROTHERS that such a complaint should ab initio disclose all facts neces-

TIlE "MAPLE sary to confer jurisdiction, but there is no condition of that kin d
LEAF" imposed by the statute in question here ; and (3) that the rul e

for certiorari was granted as arising out of the summary pro -

Judgment ceeding itself and not as an indirect attack in another action a s
here. That case should obviously be restricted to the statut e

and facts upon which it was decided .
I am, therefore, of opinion that the motion should be dis-

missed with costs to the plaintiffs in any event .

Motion dismissed .

MORRISON, J . CRISPIN AND COMPANY v . EVANS, COLEMAN &
EVANS LTD .

Contract—Sale of goods—Failure to deliver—Clause relieving seller unde r
certain conditions—Construction- Ejusdem yen aria rule—Measure o f
damages .

A contract by the defendant to sell and deliver salmon of the 1917 run ,

packed in tins, contained a provision relieving against default i n

delivery arising from "the packing being interfered with or stopped

or falling short through the failure of fishing or through strikes or

lockouts of fishermen or workmen or from any cause not under th e

control of the sellers ." The tins used proved defective and befor e

a proper supply could be obtained the run of salmon ceased and th e

defendants were unable to make delivery .

Held, that the ejusden2 generis rule applied and the defendant was liabl e

for breach of contract .

In the ease of a purchaser under a contract for the sale of goods, enterin g

into another contract for the sale of the same goods to a third person ,

and through default in delivery being unable to carry out his contract

to such third person who took proceedings and recovered damages ,

1922

Sept . 9 .

CRISPIN &
Co .
V .

EVANS ,
COLEMAN &
EVANS LTD.
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the measure of damages arising from the default under the first con- MORRISON, J .

tract is (1) the difference between the contract price and market price

at the date of the breach ; (2) interest on the amount of damages paid

	

1922

to the third party ; and (3) the casts paid to the third party on

	

Sept . 9 .
his action .

A CTION to recover $15,731 .29 damages for breach by th e

defendants of two contracts dated the 5th of December, 1916 .
By the first the defendants agreed to sell the plaintiffs 2,50 0

cases of Fraser River pink salmon each containing 96, one-hal f
pound flat tins at $5 .75 per case, unlabelled, free on board ,
export, Vancouver, the salmon to be first 2,500 cases of half-

pound flat pinks packed by the B.C. Packers' Association a t
Acme Cannery, Fraser River, during the season of 1917, an d

by the second of which contracts the defendants agreed to sel l
the plaintiffs a like 2,500 cases under the same conditions bu t
packed by the St . Mungo Canning Company Ltd. during the
season of 1917 . The further necessary facts are set out in th e
reasons for judgment . Tried by Moxxisox, J . at Vancouver
on the 19th of June, 1922 .

Craig, K.C., and Tysoe, for plaintiffs .
Davis, K.C., and Hossie, for defendants .

9th September, 1922 .

1VIonnisox, J . : The plaintiffs are merchants in London, Eng-

land. The defendants are merchants in Vancouver, B .C. and

they, in December, 1916, entered into two contracts whereb y
the defendants sold to the plaintiffs certain quantities of Frase r

River salmon to be packed during the season of 1917 by the
B.C. Packers' Association and the St. Mungo Canning Co. Ltd .
respectively . The plaintiffs, in turn, on the 16th of May, 1917 ,

.sold this pack toM . Lebeaupin, Nantes, France. There were
no deliveries pursuant to these contracts and in due course M.

Lebeaupin claimed damages against the plaintiffs and by a n
award made in an arbitration in the form of a special case, th e

umpire assessed at the sum of $12,500 . This award was uphel d
by McCardie, J . in the King's Bench Division, England, at th e
rate of exchange ruling upon the date of the breach of th e
contract, viz., September 30th, 1917. The plaintiffs have

CRISPIN &
Co .
V .

EVANS ,
COLEMAN &
EVANS LTD.

Statement

Judgment
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MORRISO_N, J .

192 2

Sept. 9 .

CRISPIN &
Co .
V .

EVANS,
COLEMAN &
EVANS LTD.

Judgment

brought this action against the defendants for damages conse-
quent upon the breach as between them. The point upon which
this case turns and which was exactly submitted to me is as t o

the true construction and meaning of what has been referre d
to as the "packing" clause of the contracts in question. This
clause reads as follows :

"Packing : In the event of the packing being interfered with or stopped .

or falling short through the failure of fishing, or through strikes or lock -

outs of fishermen or workmen, or from any cause not under the contro l

of the sellers, this contract to be cancelled in respect to any non-delivery

or part non-delivery, as the case may be, but sellers to use every endeavou r

to supply the full quantities specified. Sellers do not guarantee any

special period of season for packing this grade and shape."

What apparently happened is compendiously stated in the
award by the learned arbitrator and later adopted by the trial

judge in Lebeaupin v . Crispin (1920), 2 K.B. 714 :
"The St. Mungo Cannery belongs to the St . Mungo Canning Co. In

the season of 1917 there was an excellent run of fish on the Fraser river .

The St . Mungo Co . began to pack the salmon into the IA lb . tins . They

then proceeded to prepare the tins as usual by a cooking process, bu t

found that the tins were defective and useless for the desired purpose .

Hence they ceased to pack into I lb . tins and destroyed the cooking alread y

made . Before they could get a new lot of I lb. tins the run of salmo n

had practically ceased . If they had possessed a sufficient supply of good

tins they could have secured fish for 2500 cases of ' lb . fiat pinks . The

St . Mungo Co . gave evidence before the umpire to the effect that it wa s

not possible to discover that the tins were defective until pressure wa s

put on them in the process of cooking . Upon this point the umpire says :

'I accept this in the sense that the defects could not be found until th e

tins were used, and that they had no reason to suspect them until the y

did use them, but 1 find that they might have been used and so tested a t

an earlier date, for example, when they were packing the Toba Inlet fish .

There was no evidence of the date or terms of their contract with the

American Canning Co ., of the date of the delivery of the tins whic h

proved defective . . . . Apparently the defective tins had been

supplied by the American Canning Co.

"The Acme Cannery belongs to the British Columbia Packers' Associa-

tion . Ample fish existed in the season of 1917 to enable them to pac k

2500 cases of 1 lb . flat pinks. They had a full supply of '/ lb . tins .

What happened, however, was this . They had a large number of 1 lb .

tins . These were getting rusty when the fish began to run. They there-

fore filled the 1 lb. tins first to the extent of over 3700 cases to avoid the

loss of those 1 lb . tins . Then ere they could proceed to fill the /2 lb. tin s

the run of fish ceased and they were unable to prepare '/ tins at all .

The cessation of the run was in no way abnormal . Such are the main

facts as to the two contracts . "

Are there any words in the above clause which prevents the
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application of the ejusdem generis rule? No useful purpose MoRRlsox, a .

can be served by my reviewing the authorities dealing with that

	

192 2

rule, but I shall refer only to one case, viz ., Thorman v . Dow- Sept . 9 .

gate Steamship Company, Limited (1910), 1 K.B. 410 where
CRISPIN &

Hamilton, J . deals fully with the rule. In that case a ship was

	

Co .

chartered to proceed to Alexandra Dock at Hull and there load a

	

V .EVANS ,

cargo of coal in 120 hours on conditions of usual colliery guar- COLEMAN &
F.vaNS LTV.

antee. The colliery guarantee excepted from the loading time,

Sundays, holidays, strikes, frosts or storms, any accidents stop -

ping the working, loading or shipping of the cargo, restrictions

or suspensions of labour, lock-outs, delay on the part of the rail -

way company, either in supplying wagons or loading the coal

"or any other cause beyond the charterer's control ." The ship

arrived in the dock and gave notice of her readiness to go bu t

owing to the presence of other vessels, which had arrived pre-
viously, and were waiting to load, delay occurred in loading .

The owners claimed demurrage against the charterers . It

was there held that the words "or any other cause beyond the

charterer's control" must be construed as referring to matter s

ejusdem generis with the enumerated exceptions : That the

cause of the delay, viz ., presence of other ships in the dock was

not a matter ejusdem generis with those exceptions and that

the charterer was not protected by the exceptions and wa s

liable for demurrage . Mr. Justice Hamilton, in dealing with
Judgment

the above clause says (pp . 419-20) :
"In the form of guarantee, too, which I understand is generally used ,

at any rate on the Tyne . . . the word `whatever' is imported into a

clause corresponding with the clause in question in this case . Accord-

ingly I think it is quite reasonable to suppose that the parties enterin g

into this guarantee were fully aware, having the English language at

command, that they might carry the matter considerably further if they used

the word `whatever' . . . . and if they had chosen to use the expression

`of what kind soever,' it would pass the wit of man to find language mor e

express or emphatic to indicate the utmost possible generality ; but whe n

they confine themselves to words of specific enumeration, like `any othe r

cause beyond my control,' I see nothing inserted here to derogate fro m

the ordinary canon of construction that those words are subject to a

limitation—namely, that of the genus or category which the previou s

words have indicated . "

As some aid, in arriving at what the defendants herein

meant, the letters of June 27th, 28th and 30th, 1917, may be
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EVANS .
COLEMAN & addressed to the St . Mungo Cannery ends up thus :
EVANS LTD .

"We are relying on you to make us a full delivery of pink halves a s
we have sold these goods (your first 2500 cases) to a London firm who
will unquestionably hold us to our contract . "

In that of June 28th, 1917, in reply, Mr . Anderson of th e
St. Mungo observes :

"I don't for a moment suppose you made a hard and fast contract t o
deliver goods to your alleged London buyer . "

To this the defendants replied on June 30th, 1917 :
"Our contract with our London friends covering the sale of your first

2500 cases pink half is `hard and fast .' "

I find there was a breach of the contracts as claimed . Being
bound by authority, I find that the exception clause affords n o
protection to the defendants. The ejusdem generis rule
applies .

As to the first item of damages claimed, the calculation o f
the amount is not difficult.

Taking first St . Mungo Contract :
The contract price was

	

-

	

-

	

-

	

$5 .50
The market price at time of breach

	

9 .00
The difference at $3 .50 per case on

2,500 cases -

	

-

Acme :
Contract price	 5 .75

Market price at time of breach -

	

9 .00
Difference is $3 .25 per case on 2,500

cases	 8,125 .00

The plaintiffs also claim interest on the amoun t
paid by them to M. Lebeaupin as damages at the
rate of 5 per cent . on £2,500, the sum so paid, as
from July, 1920, to date. The rate of exchange
was, at that time, $4 .84. This comes in all to

	

-

	

985 .00

MoRRISON . J . looked at and although the view expressed in them, as to th e
1922

	

scope of the contract, may not be conclusive or binding upon
Sept . s, a Court, yet it goes a long way to clear up as to what was i n

the mind at any rate of the defendants, assuming the writer o f
CRIco`

the letter was not disingenuous, which motive I do not for a
V.

	

moment ascribe to him. The letter of June 27th, 1917,

Judgment

$ 8,750.00
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The costs paid by the plaintiffs on the arbitration

	

MORRISON, J.

proceedings, viz ., £567/10/3 are also claimed. As

to what the rate of exchange then was does not

appear from the evidence, but it may be reasonabl y

assumed to have been $4.84 . This item, therefor e

amounts to	 2,746 .00

$20,606 .00
As to whether the interest and the costs arose as a consequenc e

of the breach, I think the rule in Hadley v. Baxendale (1854) ,
5 Ex . 341 can be invoked and that these are damages which can

fairly and reasonably be considered to arise naturally from th e

breach of the contract and such as may reasonably be suppose d

to have been in the contemplation of both parties at the tim e

they made the contract, as the probable result of the breach of

it . That rule is as follows :
"Where two parties have made a contract, which one of them has broken ,

the damages which the other party ought to receive in respect of suc h
breach of contract should be such as may fairly and reasonably be con-
sidered either arising naturally, i .e ., according to the usual course of
things, from such breach of contract itself, or such as may reasonabl y
be supposed to have been in the contemplation of both parties at the
time they made the contract, as the probable result of the breach of it ."

Applying that test to this case, the interest and costs in ques-

tion arose and were incurred in respect of the happening of a

contingency which might reasonably be expected to follow from

the defendants ' breach of contract . It would not have been

reasonable for Crispin & Co. to have submitted to judgment

against them at the instance of Lebeaupin without defending

that action. They are entitled to "the fair and honest costs o f

a fair and honest defence." Hammond & Co. v. Bussey

(1887), 20 Q.B.D. 79, and Agiw,s v . Great Western Colliery

Company (1899), 1 Q.B . 413 .
There will be judgment accordingly for the above amoun t

with costs.

Judgment for plaintiffs.

333
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Sept . 9.

CRISPIN &
Co .
V .

EVANS ,
COLEMAN &
EVANS LTD .

Judgment
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MORRISON, J .

192 2

Sept. 12 .

Statement

Judgmen t

SMITH
V .

UNIO N
STEAMSHI P

Co.

SMITH v. UNION STEAMSHIP COMPANY-.

Negligence—Steamship company—Loss of trunk—Damages .

The plaintiff left Vancouver on a steamer of the defendant Company fo r
Hardy Bay . On arrival she left her trunk in a baggage-room on the
floating wharf and went to shore in a row-boat . Later in the day
she sent for her trunk but at about the same time the south boun d
steamer of the defendant Company arrived at the float and in erro r
included the plaintiff's trunk in the baggage taken aboard. On
arriving at Vancouver the trunk was put in the freight room a s
freight and the purser told the baggage man to send it back . On
looking for it later to carry out this order the baggage man found
that it had disappeared . In an action for the loss of the trunk :

Held, that the loss was due to the negligence of the Company's servant s
and the plaintiff should recover the value of the trunk and contents .

A CTIO to recover the value of a trunk and contents lost b y
reason of the negligence of the servants of the defendan t
Company. The facts are set out fully in the head-note an d
reasons for judgment . Tried by MoRRlsoN, J. at Vancouver on
the 15th of June, 1922 .

Wood, for plaintiff.
Macrae, for defendant .

12th September, 1922 .

MoRRrsoN, J . : The plaintiff, Mrs . Mabel Alice Smith, on th e
13th of January, 1922, bought a ticket from the defendant Com-
pany for a passage from Vancouver to Hardy Bay up the coast
on their steamer Venture, which ticket was subject to the usua l
specified limitations. She, at the same time, checked her trunk .
She arrived in due course at Hardy Bay in the late afternoo n
and was landed with her trunk on a float which was moored som e
little distance from the beach. On this raft, or float, was a
small shed into which baggage and freight of sorts were usuall y
put by the north-bound steamer and it also was used for leaving
articles of freight and luggage for the steamer south bound .
The only means available for passengers to get ashore was by
a row-boat . The plaintiff remained on the float near her trunk
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until the Venture sailed. Then she was taken ashore but left MOmus°N ,

her trunk. She went to the hotel of the place and about seven 1922

o'clock the hotel man went to fetch the trunk . The S.S. Sept. 12 .

"Camosun" the south-bound steamer of the defendant Compan y

came along about the same time, and took on freight and
SMITH

baggage which they found on the float. What then happened sEAMS it
was that the plaintiff ' s trunk was also taken along to Vancouver,

	

Co .

the purser or check clerk assuming that all the things in th e

shed and on the float were intended to be taken to Vancouver .

Upon the return of the "Camosun " the plaintiff interviewe d

the purser who acknowledged that the trunk was back in Van-
couver and that he would bring it up, presumably the next trip.

It not arriving back, she again interviewed the purser who the n

told her the trunk was lost . Mr. Patterson, the purser, in hi s

evidence, stated that the trunk was taken back by them to

Vancouver all right, but that they would have to go to con-

siderable routine to take it back to Hardy Bay, hence the delay .

That the trunk was in the Company's freight shed at Vancouver ,

having come as freight and, therefore, it was not put in their

"locked" room where it would have been safe. The purser knew

there was an extra trunk on board on the occasion in question

and he told the baggage master to send it back . The baggag e

master went to lunch and when he returned the trunk ha d

disappeared .

On this state of facts, I find that the contract of the 13th Judgment

of January, which is relied upon as a defence herein, wa s

performed upon the arrival of the Venture at Hardy Bay and

upon the delivery of the plaintiff's trunk. It follows the

contract does not enter further into a consideration of the issues .

I find that the plaintiff was not negligent in leaving her trun k
for the short period between the departure of one steamer an d

the arrival of the other, a matter at most of a few hours . The

weather was inclement and the landing facilities poor, and sh e

was a stranger in the place . I find the Company were negli-

gent, particularly after the trunk arrived back in Vancouve r

and after they became aware who the owner was and of th e

circumstances surrounding its presence there. I think they are

solely responsible for its loss.
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MORRISON, J . There will be judgment for $744.56 the amount sworn to b e
1922

	

the value of the contents. I think the item of $126 respectin g

Sept . 12 . the title deeds is damage reasonably arising out of the los s
sustained by her . There will be costs on the County Court

SMITH scale.

Judgment for plaintiff .

MACDONALD, IA RE ESTATE OF ROSALIE ST . LOUIS, DECEASED .
J .

(At Chambers) Administration—Administrator appointed in State of Washington—Mone y

I922

	

paid into Court in Victoria to credit of estate—Application for pay-
ment out—Bond—Security.

The official administrator at victoria who was appointed at the instigation
of the administrator of the estate of deceased appointed in the State
of Washington received certain moneys for the estate which he paid
into Court in Victoria . On the application of the administrator fo r
Washington State for payment out :

Held, that an order for payment out be made upon proper security being
given to the satisfaction of the registrar .

A PPLICATION by the administrator of the estate of the late
Rosalie St . Louis appointed in the State of Washington for the
payment out to him of the sum of $450, that had been paid int o
Court at Vancouver to the credit of this estate . The facts are
set out in the reasons for judgment . Heard by MACDOEALD, J .

at Chambers in Victoria on the 7th, 8th and 9th of June, 1922 .

C . L . Harrison, for the Administrator .

21st September, 1922 .

MACDONALD, J. : In this matter, the administrator of the
estate of the late Rosalie St . Louis, who was appointed in th e
State of Washington, applies for payment out of Court to hi m
of the sum of $450.

It appears that the official administrator at Victoria wa s
appointed, at the instigation of the administrator so appointe d

V .
UNIO N

STEAMSHI P
Co.

Sept . 21 .

IN RE
ESTATE OF
ROSALIE

`T. LOUIS ,
DECEASE D

Statement

.Judgment
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in the State of Washington and he recovered the money referred mAc''') ALD,

jto . Instead of distributing the same to the parties entitled (At Cha
.
mbers )

thereto, he, presumably for protection, paid the amount into

	

192 2

Court. Sept. 21 .

Court without any - security being afforded to the Court that

	

IN R E
y

	

g

	

ESTATE OF

the moneys would be properly dealt with. It is submitted, ROSALIE
ST . Lours,

that the administrator so resident in the State of Washington DECEASED

could have obtained a grant of administration in this Provinc e
and In the Goods of Ferandez (1879), 4 P .D. 229, is cited as
favouring this proposition. A perusal of the case, however ,

does not give the necessary support . It is only an authority Judgment

for the statement, that, if an administrator were solely entitle d
to assets in this Province and could not obtain sureties locally ,

the Court might allow the bond to be executed by foreigner s
resident abroad. I do not think the administrator in the State
of Washington is entitled, without due protection being afforde d

to any persons who might have a claim to these moneys, t o
obtain payment out of Court. Upon proper security being
given, to the satisfaction of the registrar, an order for payment
may be made.

Order accordingly .

It is contended, that such money should not be paid out o f

22
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COURT OF
APPEA L

192 2

Oct . 3 .

FARQUHAR -
SO N

N.
CANADIA N

PACIFIC
RY . Co .

Statement

FARQUHARSON v. CANADIAN PACIFIC RAILWA Y
COMPANY .

Practice and procedure—Adding party—Costs—Yotice to defendant b y
plaintiff's assignee—Produced by defendant after plaintiff's case in —
Plaintiff originally proper party—Application by plaintiff to add
assignee as party plaintiff—Terms .

The plaintiff was the proper party to commence action and remained so

up to the second day of the trial when at the close of the plaintiff' s

case the defendant Company produced a notice from the Bank o f

Commerce to the Company declaring an assignment of the plaintiff' s

claim to the bank and demanding payment . The defendant then

applied to amend its defence which was granted . Three weeks later

and while judgment was still reserved plaintiff applied to add th e

Bank of Commerce as a party plaintiff . This was granted upon th e

terms that he pay the defendant's costs of the action down to th e

joining of the bank . The plaintiff would not accept the terms an d

the action was dismissed .

Held, on appeal, reversing the decision of MuRPuv, J ., that the plaintiff

not having been responsible originally for the non-joinder, is entitled

to elect to add the assignee on the terms that he pay the costs of an d

occasioned by his amendment to add, and the costs incurred by reaso n

of his delay in not applying for the amendment when the notice o f
assignment was produced .

Held, further, that he was justified in the circumstances in refusing to

elect to add the assignee on the severe terms imposed and should no w

be allowed to elect upon proper terms .

APPEAL by plaintiff from the decision of MuRPrtY, J . of
the 15th of July, 1921, in an action for damages for breach o f
contract for the supplying by the defendant to the plaintiff of
certain railway cars and for refusing to carry the plaintiff' s
goods by railway. The plaintiff in January, 1918, contracted
to sell to the Baker Lumber Company Limited of Waldo, B .C. ,
1,500,000 feet of logs and deliver at Baker Siding at $11 pe r
thousand feet . In March, 1918, the defendant through it s
agent, Joseph Austin, of Ferule, agreed to supply the plaintiff
with 16 ears in service and to carry said sawlogs from Cokato ,
B.C., and Morrissey, B.C., to Baker Siding (near Waldo .
B.C.), cars to be equipped with special log-carrying equip-
ment as such cars should from time to time be required by
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the plaintiff at $1 .65 per thousand feet . The defendant did
not supply the cars as provided and the plaintiff suffere d
damage by delay and additional cost of using cars withou t
equipment, and lost 52,000 feet of logs out of the 600,00 0
odd that they did move . The trial commenced on the
26th of May, 1921, and on the second day after the plaintiff
had put in his case, the defendant produced a notice of an
assignment of the plaintiff's assets to the Canadian Bank
of Commerce and the defendant then applied to amend it s
defence. On the 17th of June following, the plaintiff moved
to add the Bank of Commerce as a party plaintiff. The
learned judge agreed to allow the motion but only on terms of
plaintiff paying the costs up to the time of the bank being adde d
a party. The plaintiff refused to accept the terms and on th e
15th of July judgment was delivered dismissing the action.

The appeal was argued at Victoria on the 10th, 11th and 12th
of July, 1922, before MARTIN, GALLIHER, McPHILLIPS and
EBERTS, JJ.A .

Fisher, K .C., for appellant : The assignment by the plaintif f
to the Bank of Commerce was not put in until we had closed our
case. The bank consented to be added a party plaintiff but th e
learned judge insisted we should pay the costs of the action whic h
would be about $1,000 . The Court has jurisdiction to orde r
the substitution of the proper party and the costs should not b e
imposed : see Hughes v. Pump House Hotel Company (No . 2)
(1902), 2 K.B, 485 ; Riggs v. Freehold Loan and Saving Co .
(1899), 26 A.R. 232 at p . 248 .

McMullen, for respondent : Leave to amend should not have
been given at that stage : see Cropper v. Smith (1884), 26 Argument

Ch. D. 700 ; Attorney-General and Spalding Rural Council v .
Garner (1907), 2 K.B. 480 at p . 487. As to the costs of the
application being granted see Attorney-General v. Pontypridd
Waterworks Company (1908), 1 Ch. 388. Farquharson had
transferred his right to sue : see May v. Lane (1894), 64 L .J. ,
Q.B. 236 at p. 238. As to right to bring action see Tolhurst
v . Associated Portland Cement Manufacturers (1900) (1903) ,
A.C. 414 ; Tailby v. Official Receiver (1888), 13 App. Cas. 523 .

COURT OF
APPEA L

1922

Oct . 3 .

FARQUIIAR -
SON

V.
CANADIA N
PACIFI C
Rv . Co.

Statement
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As to items that are too remote and do not fall within the
contract see In re Clarke. Coombe v. Carter (1887), 36 Ch. D.
348 at p . 355 . As to measure of damages see Irvine v. Midland
Gt. Western Railway (Ireland) Company (1880), 6 L.R. Ir.
55. On the question of the assignment and assignor's right t o
sue see Corringe v. Irwell India Rubber and Guild Pereha
IT'orks (1886), 34 Ch . D. 128 at p. 132. On application to
amend see Ruston v . Tobin (1880), 49 L.J., Ch. 262 at p. 264.
There was no breach of contract. As to its termination see
Schouler's Bailments and Carriers, p . 124, par. 417 .

Fisher, in reply .

Cur. adv. volt .

On the 3rd of October, 1922, the judgment of the Court was
delivered by

MARTIN, J.A. : After a careful consideration of the unfortu-
nate situation into which these proceedings have fallen, we have
come to the conclusion that the plaintiff-appellant's submissio n
that the terms of the amendment imposed upon him when he

applied (on June 17th, 1921) after the hearing, but while
judgment was still reserved, to add the Canadian Bank o f
Commerce as a plaintiff, are of such severity as to costs that they

cannot on the facts herein, be supported by authority . It
appears that the primary and all-important distinction in th e
facts between the cases relied upon by the defendant and thos e
before the learned judge was not drawn to his attention, which

distinction is, that in all of those cases there had been at the
time of the beginning of the action a failure to join a necessar y
party, whereas in the case at bar, under the peculiar terms o f

the assignment, and no notice thereof having been given, th e
plaintiff was the proper and only party to begin the action and

remained in that position when the trial was in progress and u p
to the morning of the second day thereof, viz ., on May 27th ,

1921, when at the close of the plaintiff's case the defendant a t
last produced and filed the notice to it from the bank (givin g

notice of the assignment and demanding payment) and tardily

made the formal and successful application to amend its defenc e

COURT OF
APPEAL

192 2

Oct . 3 .

FARQU OAR -
SO N

V .
CANADIAN

PACIFIC
RY . Co .

Argumen t

Judgment
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which it should have made the previous day . It thus appear s

that, with all due respect, a wrong principle has been applie d

in treating the plaintiff as though he had been responsible origi-
nally for the non-joinder and in that mistaken view requiring
him to pay in any event the defendant's costs of the action down

to the joining of the bank, which onerous terms could, upon th e
authorities, be only imposed (even if the judge chose to go to
that length in his discretion) where the plaintiff had bee n

responsible for the non-joinder : see e .g ., Attorney-General v.

Pontypridd Waterworks Company (1908), 1 Ch. 388 at p.
400 ; 77 L.J., Ch. 237 ; and White v. London General Omnibu s

Co. (1914), 58 Sol . Jo. 339 ; but we note that milder terms were
imposed in similar circumstances in E. M. Bowden's Patents

Syndicate, Limited v. Herbert Smith & Co . (1904), 2 Ch. 86

at pp. 92 and 122 ; 73 L.J., Ch. 522 and 776 .

In other respects, we think the terms as to the reopenin g

of the trial, with the accompanying opportunity for discovery ,

are not in conflict with any principle, and as there wer e

materials before the learned judge for the exercise of that dis-
cretion, it should not be interfered with . But as to the costs ,

we are of opinion that the proper terms for the learned judge t o

have imposed on the facts before him would have been t o

require the plaintiff to pay all costs of and occasioned by hi s

amendment to add the bank and by his delay in applying fo r
that amendment till after judgment had been reserved, i .e . ,
for the period between and including May 27th and June 17th ,
because that application should have been made immediatel y

upon the granting of the defendant's application to amend its

defence on May 27th, so as to avoid the expense of continuing

proceedings which would become useless or abortive if the
amendment were made later .

The strict legal position of the plaintiff, therefore, is that h e
was called upon to make his election to amend upon terms which
were inappropriate to his case, and hence he was justified i n

refusing them, and it follows that he is entitled now, as h e
was entitled then, to the opportunity to make his election upo n
those proper terms which should have been offered to him, a s
we have indicated them . Therefore the order that ought to

COURT OF
APPEAL

192 2

Oct . 3 .

FARQUIIAR -
SON

V .
CANADIA N
PACIFIC
RY . Co .

Judgment



BRITISH COLUMBIA REPORTS .

	

[VoL.

be made at this state of the matter is that the plaintiff ma y
elect within two weeks to accept or refuse the said terms. If
he elects to accept them the trial will be reopened and such
consequential proceedings had and taken by way of discover y
or the introduction of fresh evidence or otherwise as may b e
necessary in the usual way . In such case the appeal will b e
allowed and the judgment vacated, because that judgment ,
based on the imposition of wrong terms (which the defendan t
has persisted in supporting) cannot stand as a barrier in th e
plaintiff's path to justice, and since he was forced to appeal to
us to assert his right to election upon appropriate terms an d
has been successful in setting aside the judgment which stand s
in his way, the costs will follow the event .

But if the plaintiff elects to refuse the said terms, then i t
will he necessary to pass upon the issues as the record now
stands, which matters we reserve for further consideration til l
after the plaintiff makes his election known to us in Court or
through the registrar, within said specified time .

Appeal allowed.

Solicitors for appellant : Lawe cf Fisher .
Solicitor for respondent : J. E. McMullen .



	

XXXI.] BRITISH COLUMBIA REPORTS .

	

343

	

WINTERBI`RN v . ANDERNACH.

	

MURPHY, J.

192 2
Bond—Given in replevin action—Action against surety—Evidence .

Oct . 9 .

In an action against one of the sureties on a replevin bond it was foun d

the sheriff made the seizure of the article to be replevied but did not

hand it over to the claimant.

Held, not to be a defence to the action where it does not appear that

the claimant asked for delivery.
Where two officers of the Court contradict one another on a question o f

fact and there is no reason for disbelieving either, the burden is on

the one who propounds the affirmative to prove his assertion .

A CTION against the defendant as a surety under a replevi n

bond, tried by Mua pnY, J. at Victoria on the 28th of September ,

1922. One Kohse brought action in April, 1920, in replevi n

against Winterburn, claiming the return of a gasoline-launch
and for damages for its detention, and he put up the usua l
replevin bond with two sureties, the defendant in this actio n
being one of the sureties. The sheriff seized the launch but
did not hand it over to Kohse owing to some alleged defect i n
the bond, and the launch was tied to a pile in Victoria harbou r

in the sheriff's custody for some considerable time, Winter -
burn claiming it deteriorated and was damaged owing to want
of proper care. Kohse's action was dismissed and judgmen t
given in favour of the defendant (Winterburn) for $2,040 an d
$925 .70 costs . These sums not being paid by Kohse the bond
was, by order of the Court, assigned by the sheriff to th e
plaintiff in this action, who brought action against the surety
for $2,200 .

Moresby, for plaintiff.

Maclean, K .C., for defendant .

9th October, 1922.

Munpny, J . : It is objected the Court had no jurisdiction
to make the order directing the sheriff to assign the bond . I
cannot see why. The sheriff is an officer of the Court. He
declined to assign the bond because he claimed certain costs
were payable to him. The Court found against him and there-

WINTER-
BUR N

V .

ti DERNACIH

Statement

Judgment
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MURPHY, J.

1922

Oct. 9 .

WINTER-
BURN

V.
AXDERNACH

Judgment

upon made the order . If I am wrong in this, the order stands
until set aside by a Court of competent jurisdiction : Brigman
v. McKenzie (1897), 6 B.C. 56. Then it is said the bond i s
invalid because the plaintiff was never put in possession b y
the sheriff of the replevied property. But I find nothing in
the Replevin Act to justify this contention . The position is ,
the plaintiff sues on a bond duly assigned to him. He has
proved that the conditions which would have avoided the bon d
have not been fulfilled .

It is urged that the sheriff never replevied the boat, that he ,
therefore, could not sue on the bond, and that plaintiff bein g

his assignee is in no better position . To this, I think, there
are two answers : 1st, the sheriff did replevy the boat. He
took it out of the possession of plaintiff and held it so that it
was available if the claimant succeeded at the trial . True he
did not hand it over to claimant, but it does not appear that
the claimant ever asked for delivery. In connection with thi s

point, I hold the contention that the plaintiff, or his solicitor ,

refused to accept the bond not proven . I have here two officer s

of the Court contradicting one another on a question of fact .
I see no reason to disbelieve either and therefore hold the one
who propounds the affirmative to have failed to prove his
assertion. Such unfortunate issues would not arise if officer s
of the Court would transact all official business in writing . I
accept the evidence of the plaintiff that he never personall y
refused to accept the bond .

Next, the bond is, I think, given in replevin actions no t
primarily for the possession of the article replevied by th e
plaintiff but to ensure that the property or its value will be
available when judgment is given in the proceedings that i t
may be disposed of as directed by such judgment . As the
defendant does not question the quantum of damages in hi s
pleadings further than to simply put plaintiff to proof of th e
reference and the result, I hold plaintiff entitled to judgmen t
as chinned, with costs .

Judgment for plaintiff.
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BELMONT INVESTMENT COMPANY, LIMITED v . CAOURT
O

MOODY .

	

—
1922

Practice—Security for costs—Where plaintiff company appears unable to Oet .9 .
pay costs—Order for security made—Appeal—B .C. Stats. 1921, Cap .

10, Sec . 264 .

	

BELMON T
INVESTMEN T

Section 264 of the Companies Act, 1921, provides that " if it appears by

	

Co.

credible testimony that there is reason to believe that the company
Moony

will be unable to pay the costs of the defendant " then security may

be ordered .

Held, that when it appears from the evidence that the plaintiff company

is not in debt and owns at least three pieces of property admittedly

of value more than sufficient to pay costs if judgment were to g o

against it, an order under said section should be refused .

A PPEAL by plaintiff from the order of MCDONALD, J., of the

26th of June, 1922, whereby he directed that the plaintiff

furnish the defendant with security for costs in the sum of

$150. The application was made by the defendant under
Statemen t

section 264 of the Companies Act, 1921 .

The appeal was argued at Vancouver on the 9th of October,

1922, before MACDONALD, C.J .A., MARTIN, MCPIILLIPS and

EBERTS, JJ.A.

Mayers, for appellant : The order was made under section

264 of the Companies Act, 1921 . The facts disclosed do no t

bring the case within the section. The Company has no debt s

and owns property sufficient to pay any costs it might have t o

pay : see Northampton Coal, Iron, and Waggon Company v .

Midland Waggon Company (1878), 7 Ch. D . 501 at p. 503 .

W. J. Baird, for respondent, referred to Reaume v . Leavitt

(1873), 6 Pr . 70.

MACDONALD, C.J.A . : I would allow the appeal .

It seems to me clear enough that the learned Chamber judge

had not sufficient material on which to exercise his discretion .

The statute is this : "If it appears by credible testimony tha t

there is reason to believe that the company will be unable to

pay the costs of the defendant, " then security may be ordered .

Argument

MACDONALD ,

C.J .A .
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COURT OF Now, Mr . Baird's affidavit makes out a prima facie case. He
APPEAL

MARTIN, J .A . : I agree. I do not want to interfere with
the discretion of the learned Chamber judge, but he was actin g
on the basis of assuming apparently that the plaintiff was i n

iMARTIN, J.A. financial difficulties, whereas the plaintiff is shewn to be one
without any debts owing. In such a case, in order to estab-
lish a prima facie case against the plaintiff, something prett y
clear would have to be shewn .

MCPxILLIPS, J.A. : In my opinion the appeal should be
allowed . The section which deals with the matter is section

364 of the Companies Act, 1921, and the enactment is "Tha t
there is reason to believe that the company will be unable to
pay the costs of the defendant, " if successful in her defence .
'!-That is the evidence here or the reason to believe that th e
Company will be unable to pay the costs? It is commo n
ground, admitted fact, without reference to the other two

MCPIILLLIPS, properties, that the house property on Fullerton Avenue i s
J .A .

worth $2,000 or $2,200, and that is the property of the Com-
pany. Now, if the Company have property of the value o f
$2,000 or $2,200 and no debts, can it be said that there i s
reason to believe that the Company will be unable to pay th e
costs of the defendant, if successful? It seems to me ther e
can be only one answer, and that answer is that that require-
ment of the enactment has not been made out . The inquiry,

swears to his belief that the plaintiff Company will be unabl e
1922

	

to pay any costs he might obtain ; but the Company comes for -
Oct 9 . ward with what seems to me to be a complete answer, shew s

BELMONT
that it is not in debt to the extent of one dollar, and has a t

INVESTMENT least three pieces of property of some value, admittedly mor e
Co .

	

than sufficient to pay costs if judgment were to go against it .v .
MOODY In the circumstances I cannot conceive of an order of this kind

being allowed to stand. There may have been extraneou s
matters introduced in Chambers from which the learned judge

MACDONALD,

c .a .A . formed an impression, but when it comes before us we have
to decide on evidence before us, and on the evidence before u s
there can, in my opinion, be only one result—the order ought
to be set aside .
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if I may say so, was all in error when it went into extraneou s

matters before the learned judge in Chambers. The one matter

was to determine if there was reason to believe the Company

would be unable to pay the costs of the defendant if successful oct. 9 .

in his defence ; and the evidence is clear and precise that this BELMON T

was not established . There can be only one result, and that 1NvESTMENT

is, the order should be set aside and the appeal allowed .

	

roo .
MOODY

EBERTS, J .A . : I would allow the appeal.

Appeal allowed .

Solicitor for appellant : J. R. Green .

Solicitor for respondent : W. J . Baird .

KELOWNA GROWERS EXCHANGE AND OKANAGAN MCDONALD, J.
(At Chambers )

UNITED GROWERS v. DE CAGUERAY.
192 2

Contract—Fruit-grower and marketing associations Marketing of whole Oct . 11 .
crop—Separate agreement with each grower—Mere contract of agency 	
—Not enforcible by injunction .

	

KELOWN A
GROWERS

Where a contract between a fruit-grower and certain associations for the EXCHANGE

marketing of the grower's whole crop is held to be merely a contract

	

v
'

DE
of agency, it cannot be enforced by injunction or receivership . When CAGUERAY
a number of fruit-growers each has his own separate contract with

the marketing associations and the growers are not parties to any

agreement among themselves, there cannot be held to be a co-operative

arrangement between the growers and the associations .

APPLICATION by plaintiffs for an interim injunction

restraining the defendant from disposing of his 1922 fruit cro p
to any person other than the plaintiffs or in the alternative for
the appointment of a receiver. The action is founded on an Statement

agreement that the defendant was to market the whole o f

his crop through the plaintiff Companies. Heard by
MCDONALD, J., at Chambers in Vancouver on the 2nd o f

October, 1922 .

COURT O F
APPEA L

1922
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Gibson, for the motion.
R . M . Macdonald, contra .

11th October, 1922 .

MCDONALD, J. : Application by the plaintiffs for an interim

injunction restraining the defendant from disposing of his 192 2
fruit crop to any person other than the plaintiffs and in th e

alternative for the appointment of a receiver . The plaintiffs

sue upon an agreement dated the 1st of March, 1921, mad e
between the defendant (therein called the Grower), The
Kelowna Growers' Exchange (therein called the District Asso-
ciation) and The Okanagan United Growers Ltd . (therein
called the Central Association) . "The grower agrees `to

market' through the central association all the fruit grown b y
him on certain lands during the year 1921 and every year there -
after continually ." Provision is made for cancellation on the
1st of March in any year by notice in writing . "The grower
agrees to cultivate and harvest his crop and to deliver the sam e
at the warehouse of the district association ." It is agreed
that the fruit shall be `marketed" by the central association ,
which shall make returns to the district association, which, i n
turn, after deducting the expenses incurred in handling an d
selling, shall render an account of the sales to the grower an d
pay him any net balance due . It is contended by the defendant
that the contract was cancelled and that, in any event, it is a
contract which is uneforcible as being in restraint of trade .

The conclusion which I have reached on the construction of

the contract makes it unnecessary that I should decide thes e

questions on the present application . It is conceded by the
plaintiffs that if this is a contract made between the grower ,
as principal, and the plaintiffs, as his agents, such an agree-
ment ought not to be specifically enforced, and admittedly th e
effect of granting an injunction or appointing a receiver would ,
to all intents and purposes, be the same as if specific perform-

ance were ordered. In my opinion the contract amounts to
nothing more than an agreement by which the plaintiffs shall
act as agents for "marketing," i .e ., selling the defendant 's crop .

It was strenuously argued that inasmuch as plaintiffs hav e
entered into similar agreements with many other growers i n

MCDONALD, J .
(At Chambers)

192 2

Oct . 17 .

KELOWN A
GROWER S

EXCHANGE
V .

D E
CAGUERAY

Judgment



XXXI.] BRITISH COLUMBIA REPORTS .

	

349

the same district, the agreement is not one of agency but a M
A

C DONALD, J .

co-operative arrangement between all the growers and the —

association. This contention, in my opinion, cannot prevail,

	

192 2

as each grower has his own separate agreement with the asso- Oct. 11 .

ciations and the growers are not parties to any agreement as KELOWN A

between themselves . It follows that the application must be GROWERS
EXCHANGE

refused, with costs to the defendant in any event.

	

v .
DE

Application dismissed.

	

CAGUERA Y

IN RE WHITFIELD (AN INFANT) .

Infant—Custody of—Taken by foster parents—Father agrees not t o
reclaim—Father applies for custody after six years—Agreement no t
binding—Welfare of child to be considered.

On the death of his wife the father under force of circumstances was forced

to leave his young child in an institution . Some months later the

child was taken by another man and his wife to their house under a

verbal agreement with the father that he would not at any time

afterwards claim her . On the application of the father six year s

later for the custody of the child :

Held, that although the agreement was not binding on the father, the chil d

being settled in a comfortable and happy home where she wanted t o

stay and the father's offer of a home being one that was likely t o

prove of a temporary nature the Court was of opinion it would be

hazardous to the child's welfare to remove her and the application

was refused.

A PPLICATION by a father for the custody of his child .
The facts are set out in the head-note and reasons for judg-
ment. Heard by MCDONALD, J., at Chambers in Vancouve r
on the 9th of October, 1922 .

J. S. McKay, for the application .

J. A. Russell, contra .

11th October, 1922 .

MCDoNALD, J. : This is an application by the father to Judgment

MCDONALD, J .
(At Chambers)

192 2

Oct. 11 .

IN RE
IIITFIELD

Statement
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&ICnoNALD, J. obtain possession of his daughter, 11 years old, who has, sinc e
(At Chambers)

the death of his wife, some six years ago, resided with Mr .
1922

	

and Mrs . Smyth at Ladysmith in this Province . When the
oet .11 . mother died, the father was unable through force of circum -

l RE

	

stances to provide a home for the child, and she was placed
«IUTFIELD in the Alexandra Orphanage in the City of Vancouver . She

remained there for some months and was thence taken by th e
Smyths, under a verbal agreement, as I find upon the evidence ,
made with the father that he would not at any time afterward s
claim her . The Iaw appears to be clear that such an agreemen t
is not binding upon the parent (Re Porter (1910), 15 B.C.

454), but it is equally clear, as stated in the judgment in tha t
case, that if such an agreement be
"acted upon for such a length of time and under such circumstances a s
to bring about a condition of things which would make it hazardous t o
the child's welfare to remove [her] from the custody of those wh o
have, in fact, had charge of [her] upbringing, the Court will not, as o f

course, order [her] restoration to the parent . "

The case has caused me much reflection and the best con -

clusion I have been able to reach is that it is one coming withi n

what may be called the above exception . All the parties con-
cerned, including the child, appeared before inc . The child
expressed a great affection for her foster father and mother
and a great unwillingness to leave them. Mr. Smyth is a con-
tracting painter living at Ladysmith, where the child attend s

Judgment school and where she will later be able to attend the High

School. The Smyths have no other children and are, in my

opinion, able to maintain and educate her suitably accordin g

to her station in life. The father is a teamster residing in
Vancouver . He has no home and boards with a widow, a Mrs .
Scranton, who also appeared before me and expressed her wil -
lingness that the child should come to her house and live wit h
the father. The child has an older sister, married and livin g

in Seattle . This sister also appeared and expressed a great
desire that the child should come to live with the father . She

stated that she was employed by a telephone company in Seattl e

and that her husband is an accountant. Their joint earnings

amount to about $275 per month, and she stated that she woul d

be willing to contribute towards the maintenance of her sister,
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if the infant should come to live with her father . It appears tatONALLD, J .

clear, from the evidence, that it was this older sister who first

	

—
induced the father to endeavour to obtain possession of the

	

192 2

child, as the letters written by the father to the Smyths in May 	 Oct . 11 .

and September of this year shew that it was at the married IN RE

sister 's instigation that he sought possession of the child .

	

WHITFIELD

The situation being, therefore, that the child is now settle d
in a comfortable and happy home, and that the only home
offered her by her father is one that on its face is more than
likely to prove of a temporary nature, it would, in my opinion, Judgment

be hazardous to her welfare to remove her from the custody o f
those with whom she now resides .

The application is, therefore, refused, but I feel confiden t
that, under all the unhappy circumstances, costs will not b e
asked.

Application refused .

NEWLANDS SAWMILLS LIMITED v . BATEMAN
AND BATEMAN .

192 2

BATEMA N
conveyance under section 7 of the Fraudulent Preferences Act, wa s
overruled .

The plaintiff made a voluntary conveyance of a farm to his wife shortl y
after entering into a contract to cut and log merchantable timber i n
a certain area it being a venture involving risk of financial loss . An
application to set aside the conveyance under the Fraudulent Prefer-

ences Act was dismissed.

Held, on appeal, reversing the decision of MACDONALD, J. (MCPHILLIPS .
J .A . dissenting), that the conveyance was a fraud upon persons wh o

subsequently became his creditors and should be set aside .

COURT OF
APPEAL

Conveyance—Husband to wife—Husband about to enter into hazardous
June 12 .

contract—Financial loss—Right of creditors to set aside conveyance—

	

Oct . 3 .
Application under Fraudulent Preferences Act—Right of appeal—
R .S.B .C . 1911, Cap. 94, Sec. 7 .

	

NEWLANDS
SAWMILL S

An objection to the jurisdiction of the Court of Appeal on appeal from

	

LTD .

a decision of the Supreme Court on an application to set aside a

	

v '



352

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

COURT OF Per MARTIN, J.A. : The result is the same whether the business or under -

	

APPEAL

	

taking is hazardous or not . The principle is based on the contem -
plated entry into a trading or other venture which might lead t o

	

1922

	

indebtedness .

June 12 .

	

Oct . 3
.	 APPEAL by plaintiff from the decision of MACDONALD, J.

NEWLANDS of the 19th of November, 1921, in an action to set aside a
SAWMILLS conveyance made by the defendant to his wife . In 1911, theLTD .

v .

	

defendant pre-empted certain lands in the Cariboo district .
I3ATEMA.Y

He borrowed $1,500 from the Land Settlement Board and gav e
a mortgage on the land as security therefor. On the 28th of
April, 1920, he entered into an agreement with the plaintif f
Company to cut and log all merchantable timber on district lo t
7940 in the Cariboo district, and on the 27th of May following
conveyed his lands to his wife, the conveyance being regis -
tered on the 27th of December, 1920, and immediately afte r
the conveyance he obtained from his wife a power of attorney
to deal with the property. In July, 1920, Bateman had troubl e
in carrying out his log contract, cheques issued by him no t
being paid, and on the 31st of August, 1920, the Company
cancelled the logging contract. Bateman then brought action
against the Company for an accounting and obtained judgment
for $1,066.83, but on appeal the judgment below was reversed

Statement and the Company was held entitled to $650 .78 and $2,400
costs. On the trial this action was dismissed with costs . The
plaintiff Company appealed on the grounds (a) that the con-
veyance should have been held as fraudulent ; (b) that it was
the defendant's duty to retain all his assets in his own name ;
and (c) that when carrying on a logging contract of this natur e
a conveyance to his wife without consideration must be held to
be for the purpose of defeating and defrauding his creditors .

The appeal was argued at Victoria on the 12th of June, 1922 ,

before MACDONALD, C .J.A., MARTIN, GALLIHER, MCPHILLIP S

and EBERTS, JJ.A .

Mayers, for appellant .

Griffin, for respondents, raised the preliminary objection tha t

there was no appeal . This is an action in a summary wa y
under the Fraudulent Preferences Act to set aside a convey-
ance and does not come under the general right to appeal .

Argument
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There is no appeal unless given in express terms by the Act : COURT OF
APPEAL

see Craies's Statute Law, 2nd Ed., 127 ; The Attorney-General

	

—
v . Sillem (1864), 10 H.L. Cas . 704 ; Johnson v . Miller (1899),

	

192 2

7 B.C. 46. If the Court proceeds summarily there is no appeal . June 12 .

Groenvelt v. Burwell (1698), 1 Salk. 263 ; Jaques v. Cesar	 oct .3 .

(1670), 2 Saund. 97c . at p. 101 (note) ; Archbold's Q.B . NEWLANDS

Practice, 10th Ed., Vol . 2, p . 1277, note (1) ; Harris v. Harris
SA WMILLS

(1901), 8 B .C. 307 ; Eade v. Winser (1878), 47 L .J., Q.B .
BATEMAN

584 ; Harbottle v. Roberts (1905), 1 K.B. 572 ; Sale v. Lake
Erie and Detroit R .W. Co . (1900), 32 Out . 159 ; Campbell v.
Strong (1832), 4 Fed. Cas. 1186 ; Ex parte County Council
of Kent and Council of Dover (1891), 1 Q .B. 725 at p. 727 .

	

Argument

Mayers, contra : There is a special statute in England pre-
venting appeals in summary matters : see 23 & 24 Viet ., Cap .
126, Sec. 17 ; see also National Telephone Company, Limite d
v. Postmaster-General (1913), A.C. 546 .

The judgment of the Court was delivered by

MACDONALD, C.J.A . : We think the preliminary objection
should be overruled. My reading of the statute is that the
Legislature never intended to take away the right of appeal i n
a case like this, but to simplify the procedure only . The ques -
tion to be decided by the judge is precisely the same whethe r
it arise in an action or in a summary proceeding. The objec-
tion is overruled. The costs of the motion should be to th e
appellant.

Mayers, on the merits : The question is whether this trans-
action can be supported when on the eve of going into a
hazardous business transaction. There was a finding of fac t
that the conveyance was voluntary . The learned judge mis-
directed himself : see McGuire v . Ottawa Wine Vaults Co .
(1913), 48 S.C.R. 44 ; Mackay v. Douglas (1872), L.R. 14
Eq. 106 ; Ex pane Russell (1882), 19 Ch. D. 588 at pp. 598
and 601 ; In re Ridler (1882), 22 Ch . D. 74 at p. 82 ; Lai
Hop v. Jackson (1895), 4 B .C. 168 at p . 170 ; The Sun Lif e
Assurance Company of Canada v. Elliott (1900), 31 S .C.R. 91 .

Griffin : He was not in difficulties until the end of August :
see Adams and Burns v . Bank of Montreal (1899), 8 B .C.

23

Judgment

Argument
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COURT OF 314 ; (1901), 32 S.C.R. 719 ; Alton v. Harrison (1869), 38
APPEAL

L.J ., Ch. 669. He could not get the property back : May on
1922

	

Fraudulent and Voluntary Dispositions of Property, 3rd Ed . ,
June 12 . pp. 9, 10, and 31. The Act does not enable any attack to b e
Oct . 3 . made except in the case of an act between two creditors of a

NEwLANDS common debtor .
SAWMILL S

LTD .

	

Mayers, in reply .
v .

BATEMAN

	

Cur . adv. vult .

3rd October, 1922 .

MACDONALD, C.J.A . : This action was brought to set aside
a conveyance by James Edward Bateman to his wife, Minni e
Bateman, of a farm, being the principal item of the assets o f
the grantor, on the ground that the same was made to defeat the
plaintiff, which subsequently became the creditor of Bateman .

Just previous to the date of the conveyance Bateman ha d
entered into a contract with the plaintiff to cut and boom
logs. The contract was rather an extensive one, considering the
financial position of the defendant Bateman, and was, in m y
opinion, a hazardous one within the meaning of that term a s
used in cases of this kind . It is to be noted that the contract
calls for the commencement of logging operations on the 10t h
of May, 1920, and that the conveyance in question in thi s
action was made on the 22nd of May of the same year .

The submission of counsel for the defendants was that a s
Bateman had no creditors at the time he entered into the con -
tract he was entitled to make a voluntary conveyance to hi s
wife of the property in question . The authorities to which we
were referred do not sustain this contention . It is a question
to be decided upon the proper inference to be drawn from the
facts and circumstances of the particular case as to whethe r
there was an intention to defeat creditors or not, and if there
was the intention to defeat creditors, then it does not matte r
whether it was to defeat present or future creditors . See the

observations of Lord Hardwicke in Lord Townshend v. Wind-

ham (1750), 2 Ves. Sen. 1, where he says (p . 11) :
"But if any mark of fraud, collusion or intent to deceive subsequent

creditors appears, they will make it void . "

In Mackay v. Douglas (1872), L .R. 14 Eq. 106, the fact s

MACDONALD ,

C .J .A .
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there were that the transfer of the property was made at a COURT OP
APPEAL

time when the transferor had no creditors but was about t o
engage in the bakery business . The transfer was set aside .

	

1922

In The Sun Life Insurance Company of Canada v . Elliott June 12 .

(1900), 31 S.C.R. 91, the facts were very similar as bearing oct .3 .

upon the point at issue to those in this case. Counsel sought NEWLANDS

to distinguish that case because the grantor had conveyed away SALE
LS

his entire property, while here it is said that the defendant

	

v.

Bateman had some property, consisting of chattels, left after BATEMAN

conveying the farm to his wife . I do not think, however, that
that decision was founded upon that circumstance, but rather
upon the inference to be drawn from the whole transaction tha t
the intent was to put the assets out of the reach of creditors .

	

iACDONALD ,
C.J.A.

The latest case to which we have been referred is McGuire
v . Ottawa Wine Vaults Co. (1913), 48 S .C.R. 44. That case
to my mind is indistinguishable in principle from the case a t
bar. I am bound by it, but apart from this the decision i s
consistent with the authorities to which I have referred above .

In this view of the case it is unnecessary to consider tha t
portion of the argument which dealt with the effect of the
Land Registry Act upon the transaction . I think the convey-
ance was fraudulent.

I would allow the appeal .

MARTIN, J .A. : On April 28th, 1920, the male defendan t
entered into a contract with the plaintiff Company to cut, log
and boom all the merchantable timber on a certain lot, bu t
differences having arisen between the parties in the execution
of the contract, the Company on August 31st gave notice o f
cancellation thereof and on September 18th of the same yea r
the said defendant began an action for damages against the
Company, with the ultimate result, upon appeal, that he not 3SARTIN, J .A.

only lost it but the Company recovered judgment on its counter -
claim against him for money overpaid for $650 .78, with $2,40 0
costs, and registered its judgment on November 4th, 1921 .
On May 22nd, after the making of the said contract, sai d
defendant executed a conveyance of his farm homestead (pre -
empted in 1911) to his wife, subject to a mortgage of $1,500
to the Land Settlement Board, which conveyance was not regis-



356

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

COURT OF tered till December 27th thereafter ; at the time of the sai dAPPEAL
conveyance, it is admitted, that the said defendant did not ow e

1922

	

the Company ; on the contrary, the Company probably owed
June 12 . him .
Oct . 3 . The first question to be decided is whether or no the con -

NEWLAans veyance is to be regarded as a voluntary one, and, to satisfy
SA

L
WMILLS

myself in this distressing case, I have read all the evidence i n
v addition to that to which we were referred, with the result that ,

in my opinion, the learned judge below correctly reached th e
conclusion that it was voluntary, being a gift to the wife. The
further question then arises, Can the gift be supported in th e
circumstances ? It appears that the said defendant had been
engaged in logging and farming on the Skeena River befor e
he moved to his said pre-emption on Eaglet Lake, near Giscome ,
in 1911, since which time he has been solely engaged in farmin g
it till he entered into the said logging contract . At the time h e
did so his wife objected on two grounds : That it was dangerous
to him personally owing to the locality being a "very rough
piece of ground, all hills and ledges and a dangerous place t o
work," and also that "I did not favour him going logging and
leaving the farm on my shoulders ." At the time of the trial
the judgment on which is appealed from (November, 1921) ,
the husband was 60 years old and the wife 56 . Naturally

the husband expected to make money out of the contract or
MARTIN, J .A . he would not have entered into it, but it was apparent t o

him that there was considerable personal risk at least in it s
execution, especially at his time of life, for he admits that hi s
wife thought "I was liable to be killed any day," and hence he
gave her the conveyance . This personal hazard it is impossibl e
to distinguish from the business hazard of such a venture a s
this, because the personal supervision, experience and activit y
of the contracting party would inevitably be the decisive factor s
in success or failure, and if he were incapacitated only failur e
would result . But in addition to this there is the evidence of
the witness Logue, tha t
in logging contracts as a rule they are more or less of a hazardous natur e

and it is customary with mill companies making contracts to hold bac k
a certain percentage for fulfilment of the contract so that they won' t
take off a piece or do part of the work and necessarily it costs more

money to remove the balance if it is ]eft . . . .

BATEMAX
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Moreover, there is the fact that the defendant was leaving CO CpR
E
TAO F

his farm work, after being engaged in it for nine years, to tak e
up again another kind of work which he had long discontinued.

	

192 2

It is impossible therefore, in my opinion, to regard this new June 12 .

venture as being otherwise than of a hazardous nature, however Oct
.	 3 .

difficult it may be to give a definition to that expression, depend- NEWLAND S

ing as it does upon the circumstances of each case, and it is SA LMILL S

clear to me at least that the conveyance was made to protect

	

v .
his wife and himself from his future creditors in case of

1,ATEntA N

failure. The farm so conveyed admittedly comprised the bulk
of his property ; two witnesses deposed (without contradiction )
that he stated to the representative of the plaintiff Company

during the negotiations preceding the contract, that it was

worth $10,000, and all his remaining property was valued at

only $1,500 in the bill of sale of it which he gave to his wif e
a little more than three months later, on August 2nd .

The leading cases in Canada on the subject are Sun Life v.

Elliott (1900), 7 B .C. 189 ; 31 S.C .R. 91 ; and McGuire v .

Ottawa Wine Vaults Co . (1912), 27 O.L.R. 319 ; (1913) ,

48 S .C.R. 44 ; in the former, the donor denuded himself of all

his property while he had mortgages outstanding which were i n

arrear (p. 94), so it differs considerably from the case at bar ;

in the latter the facts much more closely approach those befor e
us, the only material difference being that the conveyance wa s

not made till three months after the new venture was embarked MARTIN. ..LA .

upon, but the grantor at that time was found to be still in a
solvent position, nevertheless the conveyance was set aside as

a fraud upon subsequent creditors because, as Mr. Justice
Anglin puts it, p . 55 :

"This conveyance was made with the intent of protecting the propert y
transferred from the claims of possible, if not probable, future creditor s
of the hazardous business in which the defendant John L . McGuire had
shortly before embarked	 I agree with the Court of Appeal that
this ease is governed by the principles on which Mackay v. Dougla s

[(1872)], L.R. 14 Eq. 106, approved by the Court of Appeal in Ex part e

Russell [ (1882) ], 19 Ch . D . 588, was decided . "

And Mr . Justice Duff said, p . 54 :
"The burden was consequently upon the plaintiffs at the outset to she w

that the conveyance was made by the debtor with a view to protecting
himself or his family against the consequences of failure in the busines s
into which he had a short time before entered . I think the fact that
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COURT OF a collapse did come within a few months after the execution of th e
APPEAL conveyance was sufficient to shift the burden to the appellants of shewin g

that such was not the intent of the transaction . I do not think that
1922

	

burden has been discharged."

The case of Mackay v . Douglas, to which we must look for

the governing principle on a voluntary settlement, is reporte d

in four reports, viz ., L.R. 14 Eq. 106 ; 41 L.J., Ch. 539 ; 2 6
L.T. 721 ; 20 V.R. 652, and, as a whole, the best report of the
judgment is to be found in the Law Times, but in essential s
it is identical with that in the Law Journal and the head-not e

is the same : the head-note in the Law Reports is incorrect, a s

will be noted later . In that case the voluntary conveyance wa s

made before engaging in the trade in question, and so it is o n
all fours with the case at bar . The question involved is state d
by Vice Chancellor Malins at the beginning of his judgment ,
p. 541 (41 L .J., Ch.), thus :

"Can a man who contemplates trade—or who, in point of fact, whethe r

he contemplated it at the precise moment when he executed the voluntary

settlement or not, does, very soon after executing a voluntary settlement ,

enter into trade, thereby incurring liabilities which end in a disastrou s

state of affairs—make a voluntary settlement which shall be good agains t

the creditors who become so in the course of his trade? I am not awar e

of any case upon the exact point, and very few of the cases cited have

any immediate bearing upon it . But is the statute of Elizabeth so ver y

short in its effect that it will not cover a case where a man, on the very

eve of entering into trade, takes the bulk of his property and puts it into

a voluntary settlement, and then becomes insolvent a few months after -

wards? Is it to be said that that settlement cannot be reached by any

MARTIN, a principle of law? My opinion is, that the law is in a totally differen t

condition, and that when a man gets into difficulties shortly after the

execution of a voluntary settlement the practice of the Court is clear . "

And this "clear practice" he thus sums up on pp . 542-3, in

adopting
"The rule laid down by Lord Hardwieke in Stileman v. Ashdown

[ (1742) ], 2 Atk. 477, is one which commends itself to one's judgment ,

and I read it thus, that if a man executes a voluntary settlement with

a view to a state of things when he may become indebted, that makes i t

fraudulent just as if he were indebted at the time. In the present case

Mr . Douglas made the settlement, I am perfectly satisfied, with the view

that he was going into partnership ; that in that partnership he migh t

become bankrupt or insolvent, might be utterly ruined ; he did it with
the view that he might be indebted, and therefore in that view the settle-

ment, in my opinion, was fraudulent and void against creditors. The
conclusion which I arrive at in this ease proceeds upon the broad groun d

that a man who contemplates going into trade cannot, on the eve o f

doing so, take the bulk of his property out of the reach of those wh o

June 12 .

Oct . 3 .

N ELANDS
SAWMILL S

LTD.
V .

BATEMAN
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may become his creditors in his trading operations . His doing so, as COURT OF

Lord Hardwicke said, with a view to his becoming indebted, would be as APPEA L

fraudulent as if he owed the debts at the very time . In the present case,
if Douglas had been at the time a member of the partnership which became

	

1922
insolvent, no question could have been raised, and I regard the settlement June 12 .
as having been made for the purpose of avoiding the consequences of that

	

Oct . 3 .
insolvency, and in my opinion, therefore, it is equally fraudulent."

And to make his application of the rule beyond doubt he had S WLAN sE
already stated conditions in which the settlement could have

	

LTD.

been supported, thus (p. 542) :

	

BATEMAN

"If Mr . Douglas had not gone into trade, and had not contemplate d
trade at the time, but some years afterwards, under a totally new stat e
of things, had made up his mind to go into trade, I should have had n o
hesitation in coming to the conclusion that, in as much as he was solvent
at the time, and had not entered into or contemplated any contract whic h
could lead to insolvency, his subsequent insolvency could have had no
effect in invalidating the settlement which he had made upon his wif e
and family . "

And he concludes his observations with a reiteration of th e
broad ground upon which he bases his decision .

The expression "trade" is not, of course, used in a narrow

sense but includes any business venture, as e .g., the hotel

business in McGuire's case, supra .

It thus becomes apparent that the principle is based upon th e
contemplated entry into a trading or other venture whic h
"might" lead to indebtedness, and it is not necessary that th e

business should be of a hazardous nature, and the use of tha t
expression in the head-note in the Law Reports and the conse -

MARTIN, J .A.

quent restriction of the principle to the special class of hazardou s

undertakings is not justified by anything in the judgment whe n

it is closely examined, though it is true that the firm in which
Douglas became a partner had been to his knowledge, an d

continued to be engaged in speculations in jute which made th e
business of a "rather reckless nature" as the Vice-Chancello r

said at p . 120 of the Law Reports ; nevertheless, the result woul d

have been the same upon the "broad ground" clearly laid dow n

if insolvency had resulted as one of the ordinary risks of th e

partnership's business operations, quite apart from the jut e
speculations . The head-notes in the other three reports properly
omit this restriction and simply place the principle upon th e
broad ground of a voluntary settlement executed on the eve of
going into trade. It is desirable to notice this error because the
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COURT OF Law Report's head-note was adopted by Mr . Justice Garrow in
APPEAL

the Court of Appeal for Ontario in McGuire's case, supra (27
1922

	

O.L.R. at p . 322) without reference to the other reports whic h
June 12 . are of equal authority ; indeed the Law Journal, because of its
Oct . 3. _ great seniority and high reputation, may well claim precedence .

NEWLANDS In this Province the case of Lai Hop v . Jackson (1895), 4 B .C .
SAWMILLSLTD .

	

168, is also based upon Mackay v . Douglas, supra, and it wasLTD .

one in which it was found (p . 171) that the settler was not onl y

carrying on a hazardous business but was open to an offer t o
extend it ; he had in fact, while carrying on a saloon business,
been engaged in opium smuggling "the profits of which wer e
large and the risk great" (p . 169), and while the saloon business
was running behind he made the impeached voluntary convey-
ance to his wife, so on no ground could it have been supported .
The latest case on the subject is Jeffrey v . Aagaard (1922), 2
W.W.R. 1201, where again the erroneous head-note in Mackay
v . Douglas is adopted (p . 1206), though in any event it wa s
well said that what the defendant had done was hazardous i n
handing over the management of his restaurant business to a
young and inexperienced son under a new partnership agree-
ment, and then leaving the country : Cameron and Dennistoun ,
JJ.A . went the length of saying (p . 1206) that "the restaurant
business is a hazardous business inasmuch as it depends very
largely upon the character of the management ." With all due

asAxTiN, a .A . deference, if that is the test what business or undertaking i s
not hazardous? If there is no capable "head" at the top th e
bottom will fall out of any enterprise.

In Ex parte Russell . In re Butterworth (1882), 19 Ch. D.
588 ; 51 L.J., Ch. 521, the Court of Appeal approved Mackay
v . Douglas, Lindley, L.J. saying, at p . 601, that it is "one of the
most valuable decisions we have on the statute of Elizabeth . "
There the settlor was a thriving baker, but he decided to go int o
the business of a grocer about which he knew nothing, and a s
Lindley, L.J. puts it :

"He was perfectly aware that entering upon a business to which h e
had not been brought up was a risky thing, and, therefore, he made a
settlement, settling substantially the whole of his property upon his wif e
and children . What was that for? Obviously, not simply to benefit hi s
wife and children, but to screen and protect them against the unknow n
risks of the new adventure. "

BATEnIAn
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Applying these authorities to the case at bar I can only reach COURT of
APPEA L

the conclusion that the conveyance in question must be deeme d
fraudulent whether the "new adventure" of the logging contract 192 2

be regarded as "hazardous" or not, though in my opinion it was June 12 .

so : I have drawn attention to the true extent of the decision in Oct . 3 .

Mackay v . Douglas in case the contrary view should be taken : NEWLANDS

it is to be noted in McGuire's case that neither Idington, J . nor
SA `LT rLLS

Duff J . bases his judgment upon hazard.

	

"'
BATEMA N

It only remains to be said that I have no doubt that section 7
of the Fraudulent Preferences Act, Cap. 94, R.S.B.C. 1911, MARTIN, J .A.

authorizes these proceedings .

The appeal, therefore, should be allowed.

GALLIHEII, J .A. : The learned trial judge has found as a fact

that Mrs. Bateman was not a creditor of her husband, and tha t

the deed to her was a voluntary conveyance . I am not prepared
to say he was clearly wrong in that conclusion . Assuming then

that there was a voluntary conveyance, the point seems to me t o

be covered by Mackay v. Douglas (1872), L.R. 14 Eq. 106 ,
approved of in Ex parte Russell (1882), 19 Ch. D. 588 .

The matter also came up in the Supreme Court of Canada i n

McGuire v . Ottawa Wine Vaults Co . (1913), 48 S.C.R. 44.

In each of these cases the transaction was held to be a frau d
upon creditors, and I see nothing in the facts of this case to take
it out of the principles there laid down .

The appeal should be allowed.

MUPHILLIPs, J.A. : I am of the opinion that the appeal

should be dismissed.
I agree with the result arrived at by the learned trial judge ,

that is, that the conveyance to the wife effectively passed the title
and that that title being subsequently registered is unaffected McPHILLIPS ,

by the certificate of judgment. The conveyance of the husband

	

'LA '
to the wife though, was, in my opinion, upon the evidence, a
conveyance for valuable consideration and is supportable upo n

that ground . The evidence is ample that advances of mone y

were made by the wife to the husband and repeated requests
were made for the transfer of the farm to her . The case would

GALLIHER,
.LA .
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COURT OF be an exceedingly hard one if it should be found to be intractabl e
APPEAL

law that this transaction must be set aside . In my opinion
1922

	

there is no such compulsion upon the facts of this case with th e
June 12 . greatest respect to all contrary opinion. I am satisfied that the
Oct . 3

.	 title of the wife is unassailable. The basis of attack that the
NEWLANDS conveyance was executed coincident with the entry into a
sA7MLL S

LTD .

	

hazardous contract, is not open or available in view of th e
v .

	

proceedings had and taken and hearing had in a summary
EATEMAN

way. It was deemed to be a lucrative contract . I cannot
view it that the case is one which comes within the ratio

MCPHILLIPS, decidendi of the decided eases upon this phase of the matter .
J .A .

EBERTS, J .A .

	

EBERTS, d. A . would allow the appeal .

Appeal allowed, McPhillips, J .A ., dissenting .

Solicitor for appellant : W . P. Ogilvie .

Solicitors for respondents : Young ce Ogston .

If this point was open there was no attack upon the ground of

fraudulent preference.
I would dismiss the appeal.
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MARSHALL v . THE CANADIAN PACIFIC LUMBE R
COMPANY LIMITED, THE TRUSTEES COR -

PORATION LIMITED, AND THE
DOMINION BANK.

COURT OF
APPEAL

1922

Oct . 3 .

Courts—Order—Jurisdiction of judge who has made an order to vary it .

	

v
.
.

~~1ARS

CANADIAN
A judge who has made a Court order may re-open and vary it on the PACIFIC

application of a person who is added as a party to the action after LIMBER

the order was made .

	

Co .

City of Greenwood v . Canadian Mortgage Investment Co. (1921), 30 B .C .

72 followed .
MACDONALD, C.J .A. took the view that since the Judicature Act no judg e

had power to review his own order after the same had been dul y
entered as decided in In re St . Nazaire Company (1879), 12 Ch. D. 88 ,

but that as the majority of the Court followed City of Greenwood v .
Canadian Mortgage Investment Co ., supra, he would not dissent .

A PPEAL by plaintiff from an order of MORRISON, J., of the
11th of January, 1922, varying an order he had made on th e
22nd of April, 1921 . The Dominion Bank was added a party
defendant after the order of the 22nd of April, 1921, was made ,
and it was on the application of the Bank that the order of Statement
the 11th of January, 1922, varying the former order was made.

The appeal was argued at Vancouver on the 14th of March ,
and at Victoria on the 10th of July, 1922, before _MACDONALD,

C.J.A., MARTIN, CTALLIHER and MCPHILLIPS, M.A.

Davis, K.C. (Ghent Davis, with him), for appellant : The
order of the 22nd of April, 1921, was for payment out of certai n
moneys. The money was paid out in accordance with tha t
order, and this order of the 11th of June, 1922, against which
we are appealing, is fruitless. The moneys were advanced for
the purchase of coupons, and they rank with the bondholders .

Mayers (Tiffin, with him), for respondent Dominion Bank :
There is nothing to shew the debenture-holders assented to th e
arrangement. It was a loan to the Company for the purpose of
paying the first half-year's interest .

Davis, in reply : As to the bondholders' consent see Standard

Argument
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Marine Insurance Co . Ltd. v. Whalen Pulp & Paper :lull s
Ltd . (1922), 31 B .C. 1 .

Cur. adv. vult.

MARSHALL
3rd October, 1922 .

v .

	

MACnovar.n C.J.A . : In April, 1921, Mr . Justice Monniso x
CANADIAN made an order providing for the distribution of certain m pPACIFIC

	

p

	

b
LUMBER in the hands of the receiver for bondholders of the Canadian

Co .
Pacific Lumber Company. Later the Dominion Bank, which

was not a party to the order or to the proceedings, applied an d
was added as a party defendant . In January, 1922, the Ban k
obtained from the same learned judge an order striking out two
sub-paragraphs of the order of April, and this appeal is from
that order . Both were Court orders.

The point was taken in the notice of appeal that the learne d
judge had no power to review the first order . Mr. Davis,

counsel for the appellant, neither admitted nor disputed in
argument the jurisdiction of the learned judge. As the ques-
tion is one of jurisdiction which cannot be given by consent, th e
Court is bound to consider it . The question is one in regard
to which I entertain a very strong opinion .

I thought it had been decided that since the Judicature Act ,
no judge had power to review his own order after the same had

MCOO ALn, been duly entered. The point is dealt with by the Court of
C .J .A .

		

Appeal in In re St. Nazaire Company (1879), 12 Ch . D . 88,

the head-note of which is as follows :
"Under the system of procedure established by the Judicature Acts no

Judge of the High Court has any jurisdiction to rehear an order, whethe r

made by himself or by any other Judge, the power to rehear being part

of the appellate jurisdiction which is transferred by the Acts to th e

Court of Appeal . "

The same principle was averted to in Oxley v. Link (1914) ,

2 I .B . 734, where Vaughan Williams, L.J., at p . 738, said :
"A judge had no right, since the Judicature Act, to rehear an applica-

tion in any form . "

And again in Ilession v . Jones, in the same volume, at p . 421 ,

where the principle of In re St, Nazaire Company, supra, was

followed .

Mr . Mayers referred us to Watson v . Cave (1881), 17 Ch. I) .

19, but that case merely decided that a person not a party to
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the action in which the order was made cannot appeal from it COURT OF
APPEAL

to the Court of Appeal. There are, it is true, some expressions

	

—

of the, learned judges in that case which suggest that relief might

	

192 2

have been obtained in the Court below, but its character is not Oct. 3 .

indicated . No doubt relief might have been applied for in the MARSHALL

Court below, as for instance, to add the applicant as a party
CANADIAN

defendant, whereupon he might, if the facts warranted it, apply PACIFI C

to the proper Court for an extension of the time for appeal . LcoBE$
Moreover, the applicant not being a party to the proceedings ,

enjoyed his legal rights unimpaired by the order to which h e

was not a party .

The question raised is a most important one, affecting as i t

does the right to review judgments once formally entered. Sir

George Jessel, M.R., as well as the other judges in that case ,

points this out in In re St. Nazaire Company, supra, and while

the facts of them are somewhat different to those at bar, th e

principle was the same. The only thing that embarrasses me i s

the decision of this Court in City of Greenwood v . Canadian

Mortgage Investment Co. (1921), [30 B.C. 72] ; 2 W.W.R.

746, in which the Court sustained an order similar to the one

appealed from. The question of jurisdiction was there dis-
tinctly raised, though it would not appear from the report tha t

any authorities had been cited, but on consulting with m y

brother GALLIIIEmz, who gave reasons for his decision on the MACDONALD,

point of jurisdiction, I find that the St. Nazaire case was

	

C .J .A .

referred to by counsel . This Court on more than one occasion
has intimated that the rule of stare decisis is not an inflexible
one, that where a decision had been given contrary to a distinc t

line of authorities which had not been cited, the Court might
reconsider the matter. Mr. Justice GALLixER in his reasons

does not appear to dispute the proposition above laid down ,

where the appellant was a party, but sees a distinction, in favou r
of jurisdiction, in the circumstance that the party applying fo r

review has, since the order complained of, been made a part y
to the action and had no opportunity at the time the order wa s

made of appealing from it . That is the whole point in thi s
case. The Court has now been called upon, after re-argument ,

to decide the point again . At the close of the argument upon
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APPEAL
—

	

Greenwood case, the Court stated that it would follow that
1922

	

decision, but as judgment was reserved on the merits, I hav e
Oct . 3. since had time to consider the matter in the light of th e

MARSHALL authorities to which I have referred above, as I may do when

CANADIAN
the judgment has not yet been drawn up and entered . In fact,

PACIFIC it is my duty if I have doubts, to resolve those doubts before

Co .
.ER

parting with the case.

It did appear to me hardly in accordance with sound reason
and authority that a party not a party to an action shoul d

upon becoming one be entitled to attack before the Court whic h
made it any order theretofore made in the cause .

In the above observations I have expressed my opinion an d
given my reasons therefor, but nevertheless in view of the fac t
that the majority of the Court are for re-affirming their forme r

MACDONALD, decision, I shall not dissent .C.J .A .

On the merits I hold that the moneys advanced were not b y

way of loan but were advanced for the purchase of coupons,
and that the holders of the coupons are in the same position a s
other bondholders in respect of the distribution of the assets o f

the Company. One of the paragraphs struck out was no t

complained of, as I understand the matter, but the other, dealing
with the distribution of the moneys by the receiver should b e

restored with this variation, that the Dominion Bank is not t o
be made liable with respect to interest and costs . The order,
therefore, should be drawn up to protect the Bank in this respect ,

as contended for by Mr. Mayers .

Appeal allowed accordingly.

MARTIN, J.A. : After this appeal was argued in March las t

some doubt arose as to our jurisdiction to entertain it and s o
counsel for all parties were requested to speak to that poin t
and it came up for argument before us on July 10th last, an d

MARTIN, J.A. at the end of the argument the following unanimous judgmen t
was delivered by the Chief Justice on our behalf, as appear s
by this trascript from the notes of the official stenographer :

"MACDONALD, C.J.A . : We will give judgment a little later, perhaps

during the present sitting. The Greenwood case (1921), [30 B.C . 72] ;
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2 W.W.R. 746, of course decides that we have jurisdiction ; then we have COURT OF

to decide the matter on its merits."

	

APPEAL

This confirms exactly my own note of our judgment and so 1922
the matter of our jurisdiction having thus been finally disposed Oct . 3 .
of, it would be neither proper nor profitable to discuss it or to 	

seek to blow upon this decision or upon our preceding one upon MARSHALL

which it was founded . Moreover, how could we in fairness to CANADIAN

the litigants now reverse our decision and put them out of this
PACIFIC
LUMBE R

Court without giving them an opportunity to be heard after

	

Co .

solemnly declaring nearly three months ago that they were law -

fully in it ? Consequently I shall now confine myself to th e

only question properly left open for our consideration, viz ., the

merits of the case . And as to them my view is, briefly, that
the transaction cannot be regarded as a straight loan but as one

whereby, so as to avoid a winding up, the coupons were to be MARTIN, a .A .

purchased by Williamson, Murray & Co., and kept alive with

the object that they, as the "lenders," should also have the

benefit and protection of the trust deed ; and they were in fact

so purchased on the "condition " set out in the agreement. So
far as the claim of the Dominion Bank as to certain interest o n

the coupons is concerned, I understood that Mr . Davis admitted

it, but if by any chance I am mistaken in this, I should like th e

point to be further spoken to . Subject to this the appeal, I

think, should be allowed.

GALLIHER, J .A., concurred in allowing the appeal .

	

GAJ AER,

MCPIILLIPS, J .A. : I ani of the same opinion as my brother

MARTIN. The appeal should be allowed with a variation in ""'A'"'
the judgment relative to the admitted right to interest .

Appeal allowed.

Solicitors for appellant : Davis & Co .

Solicitors for respondent : Tiffin & Alexander.
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REX EX REL. FRY v. CASKIE AND SPARK .

1922

	

""'nal law—Intoxicating liquor—Sale of beer—Punishment—In excess
of penalty—Court of Appeal—Power to amend—Costs—R.S .B .C. 1911 ,

Oct . 3 .

	

Caps. 51 and 61—B .C. Stats. 1921, Cap . 30, Sees . 26, 42, 62 and 63 ;
1921 (Second Session), Cap . 28, Sec. 4.

On appeal to the Court of Appeal from a County Court judge dismissin g

an appeal from a conviction where the accused was punished for an

offence under the Government Liquor Act in excess of the penalty

clause in the Act, the Court has power to amend the conviction an d
impose the proper penalty.

Where an appeal by accused is allowed as in this ease, the costs of appea l

come within the provisions of the Crown Costs Act and no costs can
be given .

In re Estate of Sir William Van Horne, Deceased (1919), 27 B .C. 37 2
followed .

A PPEAL by accused from the decision of LAMPMAN, Co. J . ,
dismissing an appeal from a conviction by a police magistrat e
on a charge of unlawfully selling liquor contrary to the Govern-

ment Liquor Act. The two defendants were found selling bee r
over a bar on the premises of the Grand Army of United
Veterans in Victoria. There were five barrels of beer in th e
bar and twelve in a store-room. An analysis of a bottle in the
bar shewed 3 .82 per cent . alcohol and a bottle from the store-

room 3 .94 per cent . alcohol.
The appeal was argued at Victoria on the 28th of June, 1922 ,

before MACDONALD, C.J .A., MARTIN, GALLIIIER, McPnILLUP s

and EBL1TS, M.A.

Robertson, K.C., for appellants : The offence is not under

section 26 but under section 46 of the Act : see Rex v. Fleming

(1921), 3 W .W.R. 629 ; Regina v . Rose (1896), 27 Out . 193 .
If the case comes within the special section the general one doe s

not apply.
C. L. Harrison, for respondent : It is partly a question of

fact and section 46 is a different offence altogether and has n o

reference to the alcoholic quality at all .

Robertson, in reply.
Car . adv. null .

REX
V .

CASKIE

Statement

Argument
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3rd October, 1922 .

	

COURT OF

MACDONALD, C.J.A. would allow the appeal .

	

APPEA L

192 2

MARTIN, J.A . : According to our decision at the close of the Oct. 3 .

argument the penalty for selling beer under section 46 of th e
Government Liquor Act, Cap . 30, 1921, is prescribed by section

	

Rvx

63, and for a first offence it is "a penalty of not less than fifty CASKI E

dollars nor more than one hundred dollars . . . . "
But the accused being first offenders were wrongly sentenced t o
imprisonment under section 62 and the question is, have w e
the power to impose the proper penalty and amend the convic-
tion accordingly ? By sections 77 and 80 of the Summary

Convictions Act, Cap 59, 1915, the County Court properl y
appealed to under section 75 had that power, and the proceed-
ings are a retrial de novo "as well of the facts as of the law in

respect to such conviction," and upon fresh evidence, if desire d
(section 78) . By our Court of Appeal Act, R .S.B.C. 1911 ,
Cap. 51, Sec. 6 (f) : "an appeal shall lie [to us] . . . .

from any point of law taken or raised on an appeal to the County
Court under the Summary Convictions Act."

The imposition of the proper penalty is clearly a point o f
law, and counsel for the Crown submits that as this appeal t o
us is one in the exercise of our ordinary appellate jurisdictio n

we should exercise the power conferred upon us by r . 868 and
"give [the] judgment and make [the] order" which the judge MARTIN, J .A .

below "ought to have made" in this respect, as was done by the
County Court judge in Rex v, Fleming (1921), 3 W.W.R. 629 .
This submission is, in my opinion, correct and is in accordanc e
with the principle of our decision in In re Alexander, Weave r
Estate, and Vancouver Harbour Commissioners (1922), [ante
p. 11] ; 1 W.W.R. 1254 ; and with my views at least in
Canadian Credit Men's Trust Association v . Jang Bow Kee
(1922), [ante p. 40] ; 2 W.W.R. 229, 911 .

In Rex v. Sally, 28 B.C. 268 ; (1920), 2 W.W.R. 953 ; 33

Can. Cr. Cas. 350, where it was conceded (as it must be here
after our decision) that a wrong penalty was imposed, w e
reduced the sentence to the proper term though that was not a n

appeal from a County Court but from a judge of the Supreme
24
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Oct . 3 .

RE%
V .

CASKI E

MARTIN, J .A .

OALLIIIER,
J.A.

Court refusing certiorari to quash a conviction, and we have at
least as much power herein, and so I think the penalty shoul d
be $50, and in default imprisonment for two months with har d
labour, and the conviction should be amended accordingly.

As to the costs : The present successful appellant paid them
below to the informant, the Victoria chief of police, pursuan t
to the order of the County Court judge appealed from, who ha d
complete and express discretion over them, and as agains t
"either party," conferred by said sections 77 and 80, and I se e
no reason to alter this direction because the conviction was good
though the penalty was bad . As to the costs of this appeal ,
they stand on a different footing and I do not see how we ca n
order the Crown to pay them, though unsuccessful, in the ligh t
of our decision in In re Estate of Sir William Van Horne ,
Deceased, 27 B.C. 372 ; (1919), 3 W.W.R. 598, wherein we
held that though a discretion in the Court below was there, a s
here, "expressly authorized" by section 2 of the Crown Costs
Act, R .S.B.C. 1911 ,.Cap. 61, yet that express authorization
could not "be expanded to cover appeals in general" to thi s
Court .

GALLIIIER, .l . A . : The appellants were convicted by police
magistrate Jay on a charge of selling liquor contrary to th e
Government Liquor Act, and sentenced to six months' imprison-
ment. An appeal was taken to LAMPAIAx, Co. J., who dis-
missed the same. Appeal was then taken to this Court .

At the hearing it was decided that the appeal should b e
allowed as the punishment imposed was for an offence committe d
under section 26 of Cap . 30, B .C . Stats . 1921, whereas it should

have been under section 46 of said statute and was in excess of
what should have been awarded, subject to the consideration a s
to whether this Court had power to affirm the conviction an d
impose the proper penalty .

Section 80 (1) of the Summary Convictions Act, B .C. Stat s
1915, Cap. 59, is as follows :

"80. (1 .) In every case of appeal from any summary conviction or

order had or made before any Justice, the Court to which such appeal i s

made shall, notwithstanding any defect in such conviction or order, an d

notwithstanding that the punishment imposed or the order made may be
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in excess of that which might lawfully have been imposed or made, hear COURT OF

and determine the charge or complaint on which such conviction or order APPEAL

has been had or made, upon the merits, and may confirm, reverse, or

	

1922
modify the decision of such Justice, or may make such other conviction o r

order in the matter as the Court thinks just ; and may by such order

	

Oct .3 .

exercise any power which the Justice whose decision is appealed fro m

might have exercised, and may make such order as to costs to be paid by

		

REX
v.

either party as it thinks fit ." GASxi E
Under this section there seems to be no doubt that the Count y

Court judge below could (had he come to the same conclusion

as this Court) have so modified the conviction and this Cour t
on appeal can make the order which the judge below could hav e

made.
The conviction, therefore, stands varied to this extent : that

the penalty imposed shall be payment of the sum of $50 an d
in default of immediate payment to imprisonment for 30 days ,
with hard labour. To this extent the appeal is allowed .

	

GALLTHER ,

With regard to the costs below the special statute gives the

	

J.A .

Court below discretion to award costs to either party, and these

are not intereferd with .

As to the costs of appeal, this Court has already decided in
the Van Horne case (1919), 27 B.C. 372, that they come within

the provisions of the Crown Costs Act, and no costs can be given

either party .

MCPIIILLIPS and EBERTS, M.A. concurred in allowing the MCPHILLTPs
J.A.

appeal .

	

EBERTB, J .A .

Appeal allowed.

Solicitors for appellants : Moresby, O 'Reilly & Lowe .

Solicitor for respondent : C . L. Harrison.
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COURT OF THE CORPORATION OF THE DISTRICT OF NORTHAPPEAL
VANCOUVER v. CARLISLE .

CARLISLE

	

to the mortgagee subject to an equity of redemption in the mortgagor .

APPEAL by defendant from the decision of MACDONALD, J . ,

of the 4th of May, 1921, dismissing a motion to set aside an
order absolute in a mortgage action . The writ was served on
the defendant (mortgagor) who lived on the property in
question . The defendant did not enter appearance . On being
served with notice the defendant by his counsel appeared whe n
an order nisi was made and the rent to be paid by the mortgagor
while in possession was fixed . Then without further notic e
being served on him or his solicitor or any of the material upon
which the final order was made, he was served with a final order
for foreclosure. An application to set aside the final order was
dismissed.

The appeal was argued at Victoria on the 16th of June, 1922 ,
before MACDONALD, C.J.A., GALLIIIER, MCPJTILLIrs and
EBERTS, JJ.A.

Bray, for appellant : We were only $200 in default when pro-
ceedings were taken. The procedure must be in order and the y
did not file a proper affidavit of service or indorse the writ a s
provided in marginal rule 62 (see Hamp-Adams v. Hall

(1911), 2 K.B. 942 at p. 943), and there was no address o r
occupation in compliance with marginal rule 52S . The legal
estate no longer passes to the mortgagee : see section 2 (1) of
the Land Registry Act, and the plaintiff cannot proceed unde r
the amending rule (B .C. Gazette, 1917, Vol . 1, p. 721 and 23
B.C. Reports) . They must proceed in a proper way to obtai n
the legal estate.

Mortgage—Foreclosure—Legal estate in mortgagee—Service of process fo r
final order—B.C. Stats . 1921, Cap. 26, Sec . 2 (1)—Marginal rules 62

DISTRICT OF

	

and 1015 .
NORT H

VANCOUVER The Land Registry Act, B .C. Stats . 1921, Cap. 26, does not affect the law
v•

	

that a mortgage transfers the legal estate in the mortgaged property

1922

Oct . 3 .

Statement

Argument
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Burns, for respondent : The order nisi is the judgment of the COURT OF
APPEAL

Court. The order absolute is an order of course . As to the —
legal estate passing to the mortgagee this is not changed by the 1922

new Act : see Farmer & Co . v . Inland Revenue Commissioners Oct . 3 .

(1898), 2 Q.B. 141 at p. 146 ; Hogg on Registration of Title DISTRICT or

to Land, 111 .

	

NORTH
VANCOUVE R

Bray, in reply .

	

v .
(ARI.ISLE

Cur. adv. volt .

3rd October, 1922 .

MACDONALD, C .J.A . : When the appeal was argued I had n o
doubt about its disposition except upon one point. It was con-
tended by Mr. Bray that there had not been due service of th e
process on his client the defendant . It was conceded that th e
practice as laid down by Order LXVII ., r. 4, had not been
complied with, but Mr. Burns pointed out that the service was
governed by the amendment made to that rule on 27th March ,
1917, which amendment is to be found in B.C. Gazette, 1917 ,
Vol. I. p. 721, and 23 B .C. Reports . Mr. Bray's answer was
that the action was not a foreclosure action ; he contended that MACDONALD ,

C .J .A .

under our Land Registry Act a mortgage does not transfer the
legal estate to the mortgagee, but merely creates a charge upo n
it in his favour . Without deciding the question of whether or
not it is necessary to convey the legal estate to the mortgagee
when creating a mortgage, it is enough to say that the mortgage
in question does convey it to the mortgagee, and hence the actio n
was one for foreclosure and falls within the said amended rule .

The appeal should be dismissed.

GALLIHEIt, J .A . : I would dismiss the appeal .

Mr . Bray's contention is that under subsection (1) of sectio n
2 of the Land Registry Act, B .C. Stats . 1921, Cap 26, that th e
legal estate no longer passes to the mortgagee under a mortgage ,
and cites the definition of charge in the interpretation clause
above referred to and also sections 33, 34, 27, 40 and 53 of the
Act. It does not seem to me that any of these sections tend t o
that construction. The language used would have to be much

GALLIHER ,
S .A .
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COURT of plainer to even contend that such was the intention of th e
APPEAL

Legislature .

	

1922

	

By the Trust Property Act of 1862, New South Wales (2 6

	

Oct .3 .

	

Viet., No. 12), Sec . 25, it was declared :

DISTRICT OF
"All mortgages of real or personal estate shall hereafter be deemed a t

	

NORTH

	

law, as now in equity, pledges only of the property thereby mortgaged ; "
\AXCOCNER ete.

' 'C ,,,LISLE And the construction placed upon that section by the Court s
of New South Wales, Re Fergusson (1882), 3 N.S.W.L.R. 43 ,
was that as regards title in devolution, the section of the Ne w
South Wales Act had not made any difference . I cite from the
judgment of Wright, J ., with whom Phillimore, J . agreed, in

MCPHILLIPS ,
J .A .

EBERTS, J .A .

GALLIHER,
J .A . Farmer c6 Co . v. Inland Revenue Commissioners (1898), 2 Q .B .

141 at p . 146 (the New South Wales Reports not being in the
Library) .

In my opinion the law remains as it was unaffected by ou r
Land Registry Act, that by mortgage the legal title passes to th e
mortgagee subject to an equity of redemption in the mortgagor .

McPIILLIPs, J.A . : I agree in dismissing the appeal .

EBERTS, J .A . : I agree in dismissing the appeal .

Appeal dismissed.

Solicitor for appellant : II . R. Bray.

Solicitors for respondent : Burns cE II cake
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GRANT v. MATSUBAY ASHI AND TANABE .

Debtor and creditor—Appropriation of payments—Partnership—Dissolu-
tion—Continuation of account—Knowledge of dissolution—Items pai d
subsequent to dissolution—Claim against former partners .

Where a creditor is found to be aware of the dissolution of a partnership

that is his debtor on open account for goods supplied, and he continues

to supply goods to the business as carried on after the dissolution he

has no claim for payment for the goods so supplied as against th e

former partners .

Where a creditor has rendered no account spewing debits and credits in

an unbroken line in a continuing account, and the debtor in making

payments has not appropriated such payments to any particular item

or part of the account, the creditor has a right of election to appro-

priate and may do so by action or in any way that makes hi s

intention clear .

APPEAL by defendants from the decision of RUGGLES, Co. J . ,

of the 22nd of May, 1922, in an action for the balance due on

a running account for goods supplied by the plaintiff to a

business known as the "Sun Company" on Powell Street ,

Vancouver. The defendants and one Fukunaga carried o n

business in partnership under the name of "Sun Company . "

The plaintiff supplied the Company with goods commencing o n

the 1st of April, 1920. Matsubayashi paid $2,026 .90 toward s

the partnership and Tanabe $1,589 .55. Fukunaga had full

charge of the business, the defendants not taking any activ e

part, being engaged in business away from the Company's statement

premises . On the 26th of December, 1920, a fire did con-

siderable damage to the store and the three members of th e

partnership then decided on dissolution to take effect on the

12th of February, 1921 . At this time the assets were

$7,028.30, and liabilities $2,180 .36, and on the settlemen t

Fukunga continued the business and took over the assets and

assumed the liabilities, and gave the defendants promissory

notes at one year for the respective amounts advanced by them

to the business . The plaintiff continued to supply goods to the

"Sun Company, " saying that he knew nothing about a dissolu-

tion having taken place. On the 4th of October, 1921, the

COURT O F
APPEAL

192 2

Oct. 3 .

GRAN T
V .

MATSU -
BAYASHI
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assignment for the benefit of his creditors . Defendants filed
1922 their respective claims with the authorized trustee, and fiv e

Oct . 3 . months later the plaintiff commenced this action .

GRANT The appeal was argued at Victoria on the 16th and 19th o f
v.

	

June, 1922, before MACDONALD, C.J.A., GALLITL R, Mc-
MATSU -

BAYASHI PHILLIPS and EBERTS, JJ.A .

Saunders, for appellants : Grant did business with Fukunaga
before he knew the two defendants were his partners, and whe n
the partnership was dissolved only $579 .56 was owing th e
plaintiff. There was a creditors' meeting on the 12th of
October, 1921 . On the question of notice they rely on sectio n
39 of the Partnership Act ; see also Lindley on Partnership ,
8th Ed., 268 ; Jenkins v. Blizard (1816), 1 Stark. 418 ;
Halsbury's Laws of England, Vol . 22, p . 96. As to use of th e
firm's name after dissolution, see Lindley on Partnership, 8t h
Ed., 77. Complying with the statute only protects against new
customers . As to appropriation of payments made by Fuku-
naga see Hooper v. Keay (1875), 1 Q.B.D. 178 ; Clayton's

Argument Case (1816), 1 Mer. 572 at pp. 605-8 ; Lindley on Partner-
ship, 8th Ed., pp. 272 and 277 .

Thomas E . Wilson, for respondent : The finding of the judge
is in our favour, which is important here owing to conflictin g
evidence. On the question of overruling on a question of fac t

see Chong v. Gin Wing Sig et al . (1917), 2 W.W.R. 183 ;

Dominion Trust Co . v. New York Insurance Co . (1918), 8 8
L.J., P.C. 30 ; 3 W.W.R. 850 ; (1919), A.C. 254. The creditor

is not bound by an appropriation : see London and Westminste r

Bank v . Button (1907), 51 Sol. Jo. 466. We are entitled t o

make the appropriation after action is brought : see Lindley on

Partnership, 8th Ed ., 281 .

Saunders, in reply .
Cur . adv. volt.
3rd October, 1922 .

MACDONALD, C .J.A . : I agree with the result arrived at b y
MACDONALD,

my brother GALLIHER (without adopting his reasons) on th e
C .J .A .

question of the appropriation of the several payments made after

the defendants retired from the firm of Sun & Co .

COURT OF plaintiff and the defendants received notice of Fukunaga' s
APPEAL
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I observe that these payments were made by cheque and wer e
signed not in the style of the old firm, "Sun & Co.," but "The

Sun Co . " In other words, the goods bought after the dissolu-
tion of the 12th of February were bought by "The Sun Co ." and
paid for by that Company's cheques . Such payments would ,

I think, be in themselves appropriations to "The Sun Com-
pany's" indebtedness .

I would therefore allow the appeal in part .

GALLII1ER, J.A. : The learned trial judge has given no
reasons for judgment, but we must assume that he has found as

a fact that the plaintiff had no knowledge of the dissolution o f
partnership between the defendants on 12th February, 1921 .

With every respect, I do not think he was justified in coming to

that conclusion. The defendants, Tanabe and the other
partners, Fukunaga and Matsubayashi, have all given evidence ,
giving time and place where they swear to having notified Grant
of the dissolution . There is also the clerk Teramoto, who gives

evidence as to time, place and conversations . The plaintiff
does not deny that conversations took place with these respective

parties at the time and place stated, but does deny the natur e
of such conversations in some instances and in others varies it .
These circumstances are all summarized in examination of

plaintiff in rebuttal . Outside of such denial and variance GALLIIIER ,

there is nothing to indicate that the defendants and the clerk

	

J .A .

were not telling the truth, while on the other hand there ar e
some facts and circumstances which I feel should be taken int o
consideration in weighing the testimony of the plaintiff. In

the first place, when he started doing business with the Sun
Company (composed of Fukunaga, Matsubayashi and Tanabe) ,
he found Fukunaga in charge and did not know or concern him -

self as to who or whether there were other partners, as he put s
it himself, he saw some $5,000 worth of stock on the premise s
and he was doing business with the Company on the strength o f
that and not on who the partners might be. Later he discovered
who the partners were and, according to his own admission, wa s
aware that for some time before dissolution that there was
dissension among the partners . Further, at the time of the

COURT OF
APPEAL

1922

Oct . 3 .

GRANT
V .

MATSU -

BAYASHI
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MATSU-
RAYAS1I I

GALLIHER,

dissolution, there was in stock some $7,000 worth of goods, wit h

liabilities of about $2,000, a better standing than when he gav e
credit on the strength of the goods in stock in the first instance ,
when he did not know these men were partners . Moreover ,

when he says he did find out they had dissolved, he did not tak e
the matter up with any of the partners and made no demand fo r
payment on the retiring partners . Of course, this latter would

not alter his rights against them, but it is a circumstance .

Again, the first cheque issued in his favour after dissolution ,
dated 23rd February, 1921, was signed "The Sun Co . S .
Fukunaga," whereas prior to that they were signed "Sun & Co .
S. Fukunaga." This might not have been noticed by him, bu t
one would expect a wholesale business man to note the change ,
and no notice was taken of it . I am only putting these forwar d

as circumstances upon which I conclude that the story of th e
Japanese is, as I view it, the correct one .

As to time and place, they are confirmed by the plaintiff
himself (or rather their statements as to this are not denied) an d
it is only when we cone to the conversations that we find an y
variance. With nothing to throw discredit on these witnesses ,

it does not seem likely that they all could have been mistaken
as to what took place .

This disposes of anything supplied after dissolution and

leaves only the question of $579 .56, which was admittedly du e
plaintiff by the old firm at the time of dissolution . Whether

this has been wiped out by subsequent payments will have to b e

determined as a question of law dependent on the rule governin g

appropriation of payments. Sufficient having been paid since

by the remaining partner to liquidate the debt .

The creditor kept the old account on and continued it as a
running account giving credits thereon for payments made . No
appropriation was made of these payments at the time of pay-
ment by either debtor or creditor . Subsequently, some month s

after the dissolution, viz ., in April or May, the creditor says h e
applied the subsequent payments to the later debt 	 he must have
done this in his mind for the accounts rendered do not che w
anything but a general credit on account, nor did he notify the
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partners of this . He did, however, in the particulars rendered,
after writ issued, state that he had so applied them .

In The "Mecca" (1897), A.C. 286 at p. 294, Lord Mac-
naghten says :

"But it has long been held and it is now quite settled that the creditor

has the right of election `up to the very last moment,' and he is not boun d

to declare his election in express terms . He may declare it by bringin g

an action or in any other way that makes his meaning and intention plain . "

I think we must hold that he was entitled to make the appro-
priations when he did. In the case of Hooper v. Keay (1875) ,
1 Q.B.D. 178, the facts, except in one important particular, ar e
very similar to the facts here . I can find nothing in the evi-
dence to shew that before action any account was rendered t o
any of the partners or to the new firm after dissolution, whic h
shews a debit and credit account, and my recollection is that i t
was so stated at the argument before us.

In the Keay case, supra, where such account had been
rendered and where the statement shewed debit and credit i n
one continuing account, as the books here do, it was held tha t
appropriation should be made to the earlier and not the late r
items of the account. Blackburn, J ., at p. 181 :

"Had this account been only in the plaintiffs' ledger, it would not hav e
bound them, but they sent the copy to Keay ."

And further :
"In the present ease the plaintiffs have blended the two accounts, and

sent it in to Keay . striking a balance on the whole ; consequently th e
subsequent payments which were made by the defendant Kea y
without appropriation by him, should be applied to the different items on
the debit side of the account in order of date . "

Quain, J., at pp. 181-2 :
"The two accounts have been blended by the plaintiffs, and this wa s

communicated to the defendant Keay, consequently the general principl e
applies that the payments are to be appropriated in order of date to th e
items of credit, in order of date."

And in discussing the rule in Clayton 's Case (1816), 1 Mer .
572 at p . 605, he continues :

"`In [that case] there had been a change of parties and the accoun t
was apparently continued as if no alteration had happened ; and it was ,

under the circumstances of [that case], reasonable to hold that the earlier

items of debit were extinguished by the earlier items of credit .' In the
present ease the old and new accounts were made one by the plaintiffs t o

the knowledge of the defendant Keay, on the 23rd of October, 1874, and

the subsequent payments must follow the same appropriation ."

COURT OF
APPEA L

192 2

Oct . 3 .
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V .

MATSU-
RAIASH I

OALLIHER,

J .A .
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Field, J ., at p. 182 :
"The facts of the present case are very clear ; there was no appropria-

1922

	

tion by the payer, and the plaintiffs who received the payments appro -
priated them to the general account in their ledger . But not only did

Oct . 3 . they do that, they also sent a copy of the account thus treated as one t o
Keay, so that the account became one by the consent of both parties ; and
there is no further room for any question as to the appropriation, becaus e
the law says that in such a case the payments or credits must be appro-
priated to the items of debt in order of date . "

Had the account been rendered here as in the Keay case i t
would, I think, be a direct authority, but I deduce from that

case that no account having been rendered here it was still ope n

to the plaintiff to appropriate when he did . See also London

and Westminster Bank v . Button (1907), 51 Sol. Jo . 466 .

In my opinion the plaintiff is not estopped by filing his clai m

in bankruptcy. In the result I would allow the appeal and

reduce the judgment below to $579.56 .

MGPHILLIPS, MCPHILLIPS, J .A . : I agree in the proposed disposition of
J .A .

	

this appeal.

EBERTS, J .A .

	

EBERTS, J .A. : I agree .

Appeal allowed in part.

Solicitors for appellants : Saunders & Young .

Solicitors for respondent : Wilson & Drost .
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THE BRITISH COLUMBIA THOROUGHBRED ASSO -
CIATION LIMITED v. BRIGHOUSE AN D

BRIGHOUSE PARK LIMITED .

COURT OF
APPEAL

192 2

Oct . 3 .
Landlord and tenant—Company lessee—Default in rent and taxes—Com -	

pany struck off register—Subsequently restored—Re-entry by lessor— BRrrIs H

Relief from forfeiture—Delay—R .S .B .C. 1911, Cap. 39, Sec . 268— COLUMBI A

B.C. Stats . 1913, Cap. 10, Sec. 21 ; 1914, Cap . 12, Sec . 22.

	

TuoxouoH-
BRED

ASSOCIATIO N
v .

BRIGHOUS E
The plaintiff Company obtained a 50-year lease of certain lands in 190 9

mainly for the purpose of constructing a race-course and carrying o n

race meetings. Large sums of money were expended and razes wer e

held with financial success until 1914, when owing to financial depres-

sion and the great war race meetings were suspended, rent and taxe s

were not paid and the directors having scattered very little interes t

was taken in the leased premises, which resulted in the Compan y

being struck off the register and dissolved in April, 1918, unde r

section 298 of the Companies Aet and amendments thereto. The

lessor died in 1913, and his devisee re-entered and took possession of

the leased land prior to the Company being struck off the register .

The Company was restored to the register on a judge's order i n

September, 1920, and brought action for a declaration that the restora-

tion had the effect of reviving its rights under the lease and tha t

there was no legal re-entry as it occurred during dissolution . The
action was dismissed .

Held, on appeal, affirming the decision of GREGORY, J. (MCPHILLIPS, J .A.

dissenting), that there was a legal re-entry that took place prior t o

dissolution and the restoration of the Company to the register did not
revest the lease in the Company .

Held, further, that the circumstances did not warrant the granting o f
relief from forfeiture .

Per GALLIHEB, J.A. : Even if the re-entry occurred during the period o f
dissolution the restoration did not revive the Company's rights unde r
the lease as the Act does not mean that companies may be restored
to their original position without regard to the rights of others tha t

may intervene .
A mortgagor in possession may make a lease of his equitable estate an d

may stipulate for right of re-entry to that estate in the same way as
an owner of a legal estate may stipulate for right of re-entry to th e
legal estate .

APPEAL by plaintiff from the decision of GREGoRY, J., of
the 4th of January, 1922, in an action for a declaration that a
lease dated the 1st of July, 1909, between Sam Brighouse a s
lessor and the plaintiff Company as lessee is a good, valid and

Statement
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subsisting lease. The ground included in the lease was to be
used by the plaintiff as a race-track and they were to pay $2,50 0
per annum rent, also the taxes. About $118,000 was spen t
in improvements by the plaintiff and the rent and taxes wer e
paid until September, 1914. Races were held in 1914, but
owing to the general conditions at that time they were not
patronized. More races were held than the statute allowed

prosecuted and its effects were seize d
and taken . The Company then appeared to have lost all inter -
est, neither rent nor taxes being paid and no races were held ,

the result being that on the 29th of April, 1918, the Compan y

was struck off the register under the Companies Act and dis -

solved. On the 14th of September, 1920, by an order of

MoRRIsox, J. this Company was restored to the register. In
1913, Sam Brighouse died and his successor, Michael Brig -
house, re-entered the premises by reason of default of payment
of rent and taxes in March, 1918, and on the 23rd of June ,

.1919, obtained cancellation of the plaintiff's lease . He then

sold four acres of the property to the Municipality of Rich-
Statement

mond, the purchasers obtaining indefeasible title on the 2n d
of October, 1919. He also rented small portions to other
persons and on the 23rd of November, 1921, leased the race -
course to the defendant Brighouse Park Company for three
years from the 28th of May, 1920 . On the 23rd of June,
1919, he obtained a certificate of indefeasible title to the land s
subject to the conveyance to the Municipality of Richmond.

The defendant Company had race meetings in 1920 and 1921 ,

the profits amounting to $80,000, of which Michael Brighouse
obtained $32,000 . He also received $3,000 in rents from the
other small leaseholders. When action was commenced the
plaintiff Company owed about $20,000 in rent and $2,400 i n
taxes. The learned trial judge dismissed the action.

The appeal was argued at Victoria on the 6th, 7th and
10th of July, 1922, before `1ACDONALD, C .J .A., MARTIN ,
GALLIIIER, 1M1.cPIILLiPS and EBERTS, .LLA.

Mayers (Tiffin, with him), for appellant : The lease was

Argument dated the 1st of July, 1909, and was for 50 years . Rent and
taxes were paid until 1914, when owing to the war the race s

COURT OF
APPEAL

1922

Oct . 3 .

BRITIS H
COLUMBIA

THOROUGH -
BRED

ASSOCIATION and the Company wa sv .
BRIGHOUSE
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;-ere not patronized, and in 1917 an order was made prohibit- COURT O F
APPEAL

ing racing. The Company was struck off the register in June, —

1918, and restored in September, 1920 . This had the effect 192 2

of placing matters in the same position as when it was struck Oct . 3 .

off, and secondly, when the circumstances render it impossible BRITIS H

to carry out the agreement the Court will relieve : see Re 2xoxouaAT -
Conrad Hall & Co. (Lim.) (1916), 60 Sol . Jo. 666 ; Buckley ' s

	

BRE D

Joint-stock Companies, 9th Ed., 525 ; In re Brown Bayley 's 'TT'
Steel Works (Limited) (1905), 21 T.L.R. 374. They rely BRIUIlouS E

on the principles set out in Hastings Corporation v . Letton
(1908), 1 K.B. 378. On the effect of dissolution see In, re
Higginson & Dean (1899), 1 Q.B. 325 at p. 331. When a
company is restored it comes to life again and assumes it s
rights and obligations : see Rex v. Pasmore (1789), 3 Ter m
Rep. 199 at p . 241 ; Colchester Corporation v . Seaber (1766) ,
3 Burr. 1866 at pp. 1871-3 ; In re Spottiswoode, Dixon &
Hunting, Limited (1912), 1 Ch. 410 at p . 414 ; Leask Cattl e
Co., Ltd. v. Drabble (1922), 2 W .W.R. 674 at p . 679. They
have made a profit in 1920-21 of about $80,000 . We contend
the cancellation of registration was not legal as the land wa s
under mortgage. The legal estate was in the mortgagee and

Brighouse cannot re-enter . He is the assignee by will and
until the 31st of May, 1919, he had no registered interest : see
Matthews v . Usher (1900), 2 Q.B. 535 . As to service when
the company is struck off see Sloman v. Government of New Argument

Zealand (1876), 1 C.P.D. 563 at p . 565 ; In re Anglo-American
Exploration and Development Company (1898), 1 Ch. 100
at p. 102 ; Brighouse Park Limited is just Brighouse, but i t
runs out in May, 1923, and does not affect us . We spent
$118,000 on the property and it is now worth $134,000 .

W . J. Taylor, I .C ., for respondent Brighouse Park Company :
We took a lease that expires next year . The rule is that a prior
document of a registerable nature that is not registered canno t
convey a good title against a subsequent registered document :
see White v. Seaylon (1886), 11 App. Cas. 171 . The Com-
pany has a legal existence and the Court does not deal with o r
consider the objects of those who brought it into existence : see
Salomon v. Salomon & Co, (1897), A.C. 22 at pp . 30-1. Under
the lease we say we hold the property unencumbered .
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COURT OF

	

Davis, I .C., for respondent Brighouse : As regards th e
APPEAL

Registry Act the following dates must be kept in mind. Brig-
1922 house re-entered on account of default in March, 1918, th e

Oct . 3 . plaintiff Company was struck off the register in June, 1918 ,

BRITISII the lease was cancelled in April, 1918, a certificate of inde -
COLUMBIA feasible title was issued to Brighouse in June, 1919, th e

THOROUGH -
BRED plaintiff Company was restored in September, 1920, and th e

ASSOCIATION action started in December, 1920 . Re-entry took place befor e
v .

BRIGHOUSE the Company was struck off and this was sufficient to avoid
the lease : see Baylis v . Le Gros (1858), 4 C .B. (N.s.) 537.
One who has an indefeasible title is owner subject to charges :
see Hogg's Registration of Title to Land Throughout th e
Empire, 276. The mortgage was given nine years before the
lease in this case. The mortgagor is owner subject to encum-
brances : see Cuthbertson v . Irving (1860), 6 H. & N. 135 ;
Turner v . Walsh (1909), 2 K.B. 484 at p . 495 . Assuming we
re-entered they are not entitled to relief as interests of other
parties have intervened . Brighouse has only 40 per cent . of
the new Company's stock and $20,000 has been spent i n

Argument renovating the course : see Stanhope v. Haworth (1886), 3
T.L.R. 34 ; Newbolt v . Bingham (1895), 72 L .T. 852 at pp .
853-4 ; Howard v. Fanshawe (1895), 64 L .J., Ch. 666 at p.
670 ; Barrow v . Isaacs & Son (1891), 1 Q .B. 417. It must
be shewn that the lease was improperly cancelled . If properly
cancelled they have no standing ; if the lease was not properl y
cancelled it is the registrar's fault : see Creelman v . Hudson

Bay Insurance Co . (1919), 88 L .J., P.C . 197 .

Mayers, in reply : As to relief from forfeiture see Warner

v . Linahan (1919), 2 W.W.R. 94 ; Royal Trust Co. v. Bel l

(1909), 12 V.L.R. 546 at p. 550. On the position of the

Brighouse Park Co . see Chapman v. Edwards, Clark and

Benson (1911), 16 B .C. 334. As to the title see Bailey v .

City of Victoria (1920), 60 S .C.R. 38 at p . 52 ; Saunders v .

Jlerryweather (1865), 3 H. & C. 902. As to the position o f

the mortgagor see Robbins v . Whyte (1905), 75 L .J ., K.B. 38 .

Cur. adv. vult.

3rd October, 1922 .

MACDONALD, C.J.A. : One S. Brighouse, since deceased ,
MACDONALD,

CJ .A .
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being the owner of the land in question herein, mortgaged it COURT OP

to the Municipality of Richmond. Subsequently, in 1909, —

being the mortgagor in possession he leased the land to the 192 2

appellant, plaintiff in the action, who took possession and paid Oct . 3 .

rent for some years. The appellant was an incorporated horse- BRITIS H

racing association .

	

During the Great War horse racing COLUMBIA
THOROUGH -

declined ; the directors were scattered, the rent and taxes

	

BRED

became in arrears, and finally the Company was officially dis -

solved pursuant to a statute . Afterwards it was revived under BRIGHOUSE

the statute which is more fully referred to in the judgment o f

the learned trial judge.

One question raised is as to whether, upon the reinstate-
ment of the Company, its former rights under the lease i n

question were revived? Before the action was brought S .

Brighouse had died, leaving a will by which he devised th e

lands in question to the defendant, M. W. Brighouse. The
defendant Brighouse, it is contended, re-entered before th e

dissolution of the said Company, and I think this has been

proved, and I am not therefore concerned with what would

be the effect of re-entry during dissolution . Mr. Mayers argued

that the taking of possession was pursuant to a licence of on e

of the directors, and was not nor was it intended to be a

re-entry under the lease, but I think that this is not borne out

by the evidence .

In my opinion the order reinstating the Company did no t

have the effect, nor has the statute the effect, of revesting th e

lease in the appellant. I agree with the learned trial judge o n

this point.

Mr. Mayers argued that the defendant Brighouse had no

status to make a re-entry, the right of re-entry being limited,

he contended, to a legal assignee, which defendant Brighous e

was not. Matthews v . Usher (1900), 2 Q.B. 535 ; and Rob -

bins v. Whyte (1906), 1 K.B. 125, are, in my opinion, not i n

point . In the first of these the lease was prior in date to the

mortgage and therefore on the giving of the mortgage the legal

estate, with the right of re-entry, became vested in the mort-

gagee. The second case depends upon the Conveyance and

Real Property Act, 1881, of which we have no counterpart i n

25

MACDONALD,
C .J .A .
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COURT of our legislation in this Province . The argument was two-fold,
APPEAL

firstly, that only the owner of the legal estate could take advan -
1922

	

tage of a proviso for re-entry, and, secondly, that if an equitabl e
Oct . 3 . owner may do so the right will not pass to his devisee . There

BRITISH are many conflicting opinions on the subject, but Cuthbertson
COLUMBIA V. Irving (1860), 6 II. & N. 135, is more nearly in point than

THOROUGH-
BRED

	

any other I have been able to find. On principle I can see
ASSOCIATIO N

v

	

no reason why a mortgagor in possession may not make a leas e
BRIGHOUSE of his equity of redemption, giving the lessee possession, on lik e

terms and with like remedies for breach of the covenants a s
in the common case of leases where the lessor is the owner of
the legal estate . When the lease is subsequent in time, as it
was here, to the mortgage the mortgagee is not affected or
bound by it . When, therefore, the lessor of the equitable estat e
stipulates for the right to retake the possession, which unti l
default under the mortgage and subject to the lease is his, wha t
obstacle can there be in the way of his so doing? In th e
eye of the law the lessee is the lessor's bailiff, and so long a s
this contract does not affect others, why should it not be given
effect to in full? When the mortgage is subsequent to th e
lease the case is, I think, quite different . That case is full y
dealt with in Matthews v. Usher, supra. Cuthbertson v .

Irving, supra, is a case the ratio decidendi of which is, I think,

MACnoxALn,
applicable to this appeal, though I do not see the necessity for

O.J .A . invoking the fiction . The controlling fact in each was tha t
the lease was subsequent in date to the mortgage. The Cour t
there held that the defendant was estoppel from denying tha t
his lessor had the legal title and on the same principle the titl e
of the assignee of the lessor was sustained .

It was further argued that the appellant had abandoned it s
lease. I think the facts sustain that contention, and as the y
were referred to at some length by the learned trial judge, I
will not go over them again. The abandonment was of an
equitable right, not of a legal one, and therefore less conducive
proof of the abandonment was necessary.

But there is still another defence urged, that afforded by
section 22 of the Land Registry Act . The defendant Brig-
house, after the dissolution of the Company, procured in good
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faith, the cancellation of the registration of the lease, in the OOURT OF
APPEA L

Land Registry office, and obtained for himself a certificate of —

indefeasible title, subject to the mortgage. That is a good 1922

defence inter partes, and the only interest of third parties is Oct . 3 .

in the lease to the Brighouse Park Limited, and the appellant BRITISH

claims only subject to that lease which will soon expire. COLUMBI A
THOROUGH-

Whether or not this section is of importance depends on the

	

BRED

date of re-entry, which I have already dealt with in favour of ASSOCIATIO N

the respondents . The facts do not, in my opinion, call for BRIGHOUS E

relief from the forfeiture .

MARTIN, J.A . : I agree in dismissing the appeal and think

it necessary to say only that the evidence warrants a findin g

that there was a re-entry before the Company was struck off MARTIN, J .A .

the register, and that such re-entry was lawful . I also agree

that the case is not one for relief against forfeiture .

GALLIIHER, J .A . : In my opinion subsection (4) of section 2 1

of the Companies Act, 1913, Cap. 10, does not, where it says

in the case of companies restored to the register that "thereupo n

the company, being an incorporated company . . . . shall be

deemed to have continued in existence . . . . as if [its] name

. . . . had not been struck off," mean that such companie s
shall be restored to their original position without regard to

rights of others that may intervene . This view is supported

by the later words in the section :
"For placing the company and all other persons in the same position,"

etc .

It could not be the intention of the Legislature and we

should not so regard it, unless expressed in apt words, tha t
rights revived which had become forfeited and which in con -
sequence had been acquired by others .

In the next place, my view is that there was a proper re-entry

under the lease and at a time prior to the Company bein g

struck off the register .

Several other points were raised, but I think these two find-
ings substantially dispose of the appeal, except as to relief

against forfeiture. On this branch it is not, in my view, a

case in which we should grant such relief . That the original

GALLIHER,
J .A.
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—

	

by reason of the Company lapse, is not sufficient in itself . That
1922 they have not suffered any loss, and we will assume on the

Oct . 3 . contrary that they have made a profit, may be due to bette r

BRITISH and more efficient management, in other words, is the fruits o f
COLUMBIA their own toil, if I may so term it .
THOROUGH -

BRED

	

The result might have been otherwise, and when we conside r

ASSOCIATIOA'that nothing was done to revive this Company until the under -
v.

BRIGHOUSE taking had proved a success, I am unable to see why it should

be taken out of the hands of those who had made a success o f
aALLIHER, it and turned over to those who lay by and abandoned the

J .A .

	

enterprise .
I would dismiss the appeal.

McPHILLIPS, J .A. : This appeal raises a somewhat difficul t
point of law, when all the surrounding facts and circumstance s

are given careful attention . The appellant, a company incor -

porated under the Companies Act (R .S.B.C. 1911), Cap . 39) ,
was granted a lease of the property in question under date
the 1st of July, 1909, by one Sam Brighouse, now deceased ,
the term of the demise being 50 years . The respondent Brig-

house is the devisee under the will of the late Sam Brighouse .

The respondent, the Brighouse Park Limited, is a lessee unde r

a demise from the respondent Brighouse of the same property
for the term of three years from the 28th of May, 1920, at a
rental of $1 a year. The area of land was known for a con -

aler .A . PS, siderable time as Minoru Park, later known as Brighouse Park .J
.A .

The demised premises were greatly improved by the appellant

and there was established thereon a modern race-track, to b e

used for horse-racing and other suitable purposes, and the appel-
lant would appear to have expended thereon a sum in the neigh-
bourhood of $150,000 . The rent was duly paid up to the 1st

of September, 1913, but after that date no rent has been paid ,

and at the time of the trial of the action a sum approximatin g

$25,000 was due in respect of rent and taxes . In the year
1913 British Columbia entered upon a period of depression ,

the real estate boom was at an end and then the Great War
ensued in 1914, rendering it impossible to at all profitably

carry on race meetings . Previous thereto the appellant Cora-
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pany had met with success in its operations . The appellant COURT O F
APPEA L

Company, following upon the changed condition of things ,
became disorganized and little, if any, interest, owing to the

	

1922

stress of the times, was taken in the demised premises . Most Oct. 3 .

of the directors resigned and some of the shareholders went to BRITIS H

the war, leaving but two directors in office (Springer and COLUMBIA
nowt eil -

Suckling), Springer being the managing director, and later

	

BRE D

again Springer went abroad but, as it will be seen later, con- 4saocrATlox
v.

tinned to interest himself in the property . It was impossible, BRIGHOUS E

though, to meet the rent and taxes . On the 29th of April,

1918, the appellant Company was, under the provisions of th e
Companies Act, struck off the register and dissolved . The
section of the Companies Act, being amendments thereto, which

particularly requires consideration reads as follows : [The
learned judge here set out section 268, subsections (1), (2) ,
(3) and (4), and continued] .

The appellant Company was, however, restored to th e
register on the 29th of September, 1920, by the order of Mr .

Justice _MonRIsox. The learned trial judge, Mr. Justice
GREGORY, held that during the dissolution of the appellan t

Company the respondent Brighouse re-entered and took posses-
sion of the demised premises, sold a portion of the land an d
rented other small portions of the land, and in 1920, as w e
have seen, leased the race-course, stables, etc., to the respondent mcrHZLL,Pa

the Brighouse Park Limited . Further, during the period of

	

J .A .

dissolution of the appellant Company, in pursuance of the pro -
visions of the Land Registry Act, the respondent Brighouse
obtained cancellation of the lease of the appellant Company an d
obtained a certificate of indefeasible title to the lands in ques-
tion. In June, 1917, horse-racing was prohibited by the
Government of Canada, an order in council, in pursuance of
the existent statute law, having been passed to that effect, but

such prohibition was removed in December, 1919, as and from
the 12th of January, 1920 . The respondent Company, th e

Brighouse Park Limited, in which the respondent Brighouse

is a large shareholder, holding 40 per cent . of the capital stock ,

held race-meetings on the race-course in 1920 and 1921, an d

the race-meetings were very remunerative, although it is true
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COURT OF some $20,000 had been previously expended in the way ofAPPEAL
betterments and improvements . Now the question is, what

1922

	

was the result of the statutory dissolution, coupled with th e
Oct . 3 . statutory revival (section 268 (4) ), the language is "shall be

BRITISH deemed to have continued in existence," that is when the orde r
( OLumBIA has been made by the Court restoring the Company to th eTHOROUGH -

BRED

	

register ? The contention at this bar was that whilst the appel -
Assoc,laTLO

lant Company had been restored to the register, yet it no longert
BRIGHOUSE was entitled to the demised premises, that the lease was can -

celled, that, in fact, the restoration was ineffective to recloth e
the appellant Company with any right or title to the demised
premises . This argument in the abstract extends to saying
that a Company, although restored to the register, may fin d
itself stript of all its assets through steps taken during the
time of dissolution . Can this be reasonably said to be the
effect of the enactment ? I am strongly impelled to come t o
a contrary conclusion . It may well be that, in respect to
innocent third parties, the law should protect them, and it wa s
conceded at this bar that the intervening lease would be opera-
tive, and it might be equally well said that, if a lease had bee n
made extending to the full period of the demise to the appellan t
Company, that also would have been an effective demise an d
would have displaced any rights of the appellant Company, bu t

McPITILLIPS, such is not the situation . The lease granted during the dissolu -
J-A . tion will expire on the 28th of May, 1923, which would leav e

36 years of the 50 years' term of the lease to the appellan t
Company still to run, unless it be that that lease is now non-
existent because of the dissolution of the Company and th e
claimed re-entry during the dissolution . It has been argued
here that the order of restoration should not have been obtaine d
e1- pane . In my opinion, this objection is without force (se e
Re Conrad Hall c6 Co. (Lim.) (1916), 60 Sol . Jo. 666, Ast-
bury, J. decided upon analogous statute law ; also see In re
Brown Bayley 's Steel Works (Limited) (1905), 21 T.L.R .
374) . In Hastings Corporation v . Lefton (1908), 1 P.B. 378 ,
Phillimore, J . (now Lord Phillimore) said, at p. 387 :

"So if property is given to a corporation for a term of years the ter m
endures so long as the corporation is in existence to enjoy it ; the rever
sion is accelerated if the corporation ceases to exist . Therefore the leas e
in this case ceased to exist when the lessee s ceased to exist ."
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Then at a later point in his judgment (p. 387), Phillimore,
J . said :

"A corporation has no personal representatives, and when it is dissolved

its lands revert to the grantors . "

It is to be observed though that when the appellant Compan y
was restored to the register the apt words of the statute that CozII RzA

must be given effect to "shall be deemed to have continued in THOROUGH -
BRED

existence." This must result in reclothing the appellant Coln- AssocIATSoN

pally with all its assets, subject only to the recognition of all
BRIGHOUS E

rights acquired in the interim of time and as between the original

parties, i .e ., as between the lessor and the lessee the demis e
revives or more properly must be deemed never to have reverted ,
save in the way of the preservation of existing equities, as it is
not reasonable to assume that the Legislature intended to affec t
innocent third parties . In this connection it is instructive to
observe what Mr. Justice Wright said in In re Higginson
Dean, Ex parte Attorney-General (1899), 1 Q.B. 325 at
p. 331 :

"In the 17th and 18th centuries corporations aggregate, constituted by

charter or letters patent, were numerous, and questions frequently occurre d

as to the effect upon their rights and obligations of dissolution, revival ,

and reincorporation, with or without change of name or constitution .

Many references to such cases will be found in Anderson's Reports and

in Rex v. Pasmore (1789), 3 Term Rep . 199. I cannot find that in any

case the rights or obligations of a corporation were held to be affected by

a technical dissolution. Nor, on the other hand, can I find a case i n

which such a question has been decided, where the corporation had not mean LIPS ,

been revived, or some provision made by statute or charter with reference

	

LA -

to its obligations . In Mayor, &c . of Colchester v . Seaber (1766), 3 Burr .

1866 the revived corporation sued in its own name on a bond given to the

dissolved corporation, and succeeded. Sir Fletcher Norton, for the

plaintiff corporation, argued that the goods and chattels of the old cor-

poration, including its chases in action such as the bond, had on it s

dissolution passed to the Crown, and that the Crown in granting a charte r

of revival had regranted them to the revived corporation . Mr. Dunning ,

on the other side, neither admitted nor denied this, and the Court is no t

reported to have expressed any opinion on this point, it being held that

there was only a qualified dissolution, and no absolute break of con-

tinuity . "

It is to be noted that Mr . Justice Wright says : "not affected
by technical dissolution ." Unquestionably this form of strik-

ing off the register under the Companies Act is nothing mor e
than a "technical dissolution.This is made plain when the
restoration of the Company is by the enactment made so simple

COURT OF
APPEAL

192 2

Oct. 3 .
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APPEAL

Legislature used the words "shall be deemed to have continued
1922 in existence ." This can only mean that the restoration is cura -

Oct .3 . tive and being the language of Parliament, supreme in regard

BRrTISx
to property and civil rights, it, in effect, might displace an y

COLUMBIA changed titles acquired during the period of dissolution . In
TIIOROUGII -

BRED

	

the present case, however, no interests, as affecting third parties ,
ASSOCIATION come in question, as the learned counsel for the appellant Com -v .

BRIGHOUSE pang at this bar stated that there was no intention to questio n
the outstanding lease, which will expire in 1923 . Then we
have Lord Kenyon, Ch. J. in Rex v. Pasmore (1789), 3 Term
Rep. 199, saying at pp . 241-2 : [His lordship quoted from the
23rd line on p. 241 to the end of the judgment on p. 242, and
continued] .

In Colchester Corporation v . Seaber (1766), 3 Burr . 1866 ,
Lord Mansfield (p . 1871) :

"So it stands upon general reason . And Sir James Smith's Cas e

[ (1691) ], in 1 Shower 274 and in 4 Mod. 52, is in point, `That the cor-

poration is not dissolved by the judgment .' Notwithstanding this judg-

ment of ouster, a right may remain, so as to be capable of being agai n

raised and revived. The corporation can not act without legal magistrates :

but their rights may be revived, and put in action again, by a new charte r
from the Crown, giving them legal magistrates .

"I am clear, upon principles of law, that the old corporation was not

absolutely dissolved and annihilated, though they had lost their magis-
trates ; and by virtue of the new charter, they are so revived as to b e

MOPIILLIPS ,entitled to the credits, and liable to the debts of the old corporation ."
J .A .

And at p . 1873, in this same case, Aston, J . said :
"As to the statute of 11 G . 1, c . 4,-The intent of it was not to conside r

such corporations as dissolved, and to grant them new powers, or, as i t

were, new charters, as bodies dissolved ; but to revive their activity, and

to put them again in motion .

"Though a new charter should grant new rights, or a new name, yet the

acceptance of it does not destroy the former rights privileges or franchise s

of the corporation ; but the corporation may use and enjoy them, as they
did before . This is expressly laid down in Haddock's Case [(1681)] ,
Raym . 439 ."

In view of the contention put forward in argument at thi s
bar, that although the appellant Company has been restored t o
the register, it stands restored in an emasculated state so fa r
as its property and assets are concerned, I would refer to wha t
Neville, J . said at pp. 414-15, in the Spottiswoode case (1912) ,
1 Ch. 410, when discussing provisions of the Companies (Con-
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solidation) Act, 1908, relative to dissolution and declaring dis-
solution void. The British Columbia Companies Act is

analogous legislation, in fact, generally speaking, is in all it s
principal provisions the same as the English Act .

"The result of course is that the liability of the old company neve r
passed to the new company and disappeared, to the great advantage o f
the new company (as no doubt it would be to the great advantage o f
other reconstructed companies), who thus were freed from an obligatio n
which they had undertaken by their contract . If that is allowed by the
law, and if the arm of the law is so short that it cannot interfere wit h
such a transaction, then, speaking from this place, I have nothing to sa y
about the action of the new company : they have discovered a way in
which a liability can be got rid of by a solvent company without dis-
charging it, and they are entitled to the benefit of their discovery . But
s . 223 of the same Act, which provides for the dissolution of the compan y
under the circumstances that I have referred to, gives the Court powe r
upon the application of any persons interested to declare the dissolution
to have been void . Terms may be inserted if necessary, but the orde r
simply declaring the dissolution to have been void would put matter s
back into the position in which they were when the proceedings wer e
taken by the liquidator which resulted in the statutory dissolution of
the company. "

In Leask Cattle Co . Ltd. v. Drabble (1922), 2 W .W.R. 674,

Mackenzie, J. when considering similar legislation to that w e
are now considering, at p. 679 said :

"Counsel for the defendants argued, however, that even granting that
such proof of restoration to the register could now be made, it could not
give the plaintiff company a status to bring this action, which it did not
possess at the commencement thereof . I cannot agree with this 'argu-
ment . It is to be noted that the words of the statute regarding the effect MCPUILLIPS ,

J .A .
of the publication of the notice of restoration are : `and thereupon the
company shall be deemed to have continued in existence as if the halve
of the company had never been struck off .' To my mind the intention
of the Legislature in passing this provision was to make it as remedia l
as possible . It must therefore be held to be retrospective as well as
prospective in its operation. See 27 Ilalsbury, p . 159, par . 305, and
Quitter v . Mapleson (1882), 9 Q .B .D . 672, 52 L.J ., Q.B. 44, therein cited .
Accepting this as the law applicable to this statutory provision it cannot
matter that notices of dissolution under subsees . (2) and (3) of above
see . 31 were published before the commencement of this litigation, for onc e
the Court is satisfied that notice of this restoration has been subsequentl y
published, it must treat it as if its corporate existence had continue d
without cessation since its incorporation . "

I am satisfied, upon the evidence, that no re-entry ever took

place of the demised premises as against the appellant Com-
pany. The respondents contended that there was a re-entry
before the dissolution and, alternatively, if not before, after the

COURT OF ,
APPEAL

192 2

Oct . 3 .

BRITIS H
COLUMBIA

THOROUGH -
BRE D

ASSOCIATION
V .

BRIGHOUSE
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COURT OF dissolution of the appellant Company. Upon this point theAPPEAL
learned trial judge held that the re-entry was after the dis -

1922

	

solution. There is no cross-appeal, so that all that the appel -
Oct . 3 . lant Company has to meet is the finding that there was a re -

BR1TISH entry after dissolution . In arriving at the conclusion tha t
COLUMBIA there was no re-entry, I rely greatly upon the letter of Springer ,
THOROUGH-

	

`
BRED

	

the managing director, written to the respondent Brighouse, o f
ASSOCIATION date October 17th, 1917, the surrounding facts and the coursev .

BRIGHOUSE of conduct, after the receipt of that letter, all going to shew
that everything that was later done was relative to the term s
of that letter and the understanding come to, to bridge over the
time of financial and business depression .

The dissolution of the appellant Company did not occu r
until about six months after the receipt of the Springer letter
by the respondent Brighouse, and the claimed re-entry was i n
March, 1918 . It is clear that all that was done by the appel-
lant Brighouse was done in pursuance of the licence given, and
for that reason it is incumbent upon the appellant Company t o
recognize, as it does, the lease expiring in 1923, but there wa s
no authority whatever or right in the appellant Brighouse t o
cancel the lease of the appellant Company or proceed to ge t
an indefeasible title to the land freed of the lease ; further ,
there is evidence of a claim made for rent after the time it wa s

MCPnn.LIPS, claimed that a re-entry had been effected . The re-entry is stated
J .A . to have taken place at several different times, namely, in March,

_May or June, 1918, and some time in 1919 . In truth, the
evidence upon the point of re-entry is so unsatisfactory tha t

credence cannot be given to it . The evidence establishes tha t

a profit of $80,000 was made by the respondents in two year s

of operation of the demised premises from race-meetings, an d
the appellant Brighouse thereout received the sum of $35,764 .
Suckling, one of the directors of the appellant Company, wa s
in Vancouver all the time, and it is significant that as late a s
1919 the respondent Brighouse in conversation with Suckling

spoke of leasing some of the property and treated Suckling a s

being one who was interested in the land as a director of the

appellant Company. It is true that the appellant Company

was then dissolved, but upon the cases dissolution does not
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mean annihilation and there was the right to restoration, which COURT O F
APPEAL

actually took place, as we have seen, on the 29th of September,

	

—
1920. I cannot say that I feel at all impressed with the

	

192 2

evidence of the respondent Brighouse upon the question of _ Oct . 3 .

re-entry or the steps taken to cancel the lease to the appellant BRITIS H
COLUMBIACompany . As late as the year 1919, in conversations with THOROUGH .

Suckling, he stated that he had received no rent or taxes and

	

BRE D
ASSOCIATION

that it was still due and running on and increasing, and yet it

	

v .
BRIGHOUSEis claimed that long prior to this a re-entry had occurred . The

evidence is so contradictory and inconsistent throughout tha t
no reliance can be placed upon it . If any conclusion can be
come to at all about the situation of matters as the respondent
Brighouse speaks of it, his idea was that until the cancellatio n
of the lease, under the provisions of the Land Registry Act ,
the lease to the appellant Company was still outstanding and
in effect with rent accruing throughout and up to the time o f
cancellation. The application for the cancellation of the leas e
was made on the 11th of March, 1919 . Rents and profits wer e
received from the demised land by the respondents and beside s
the $80,000 of profit made in the years 1920 and 1921, an d
in addition to this $80,000 other revenue calve in from the
property by way of rent, notably one Chinaman paid $800 a
year rent, and the taxes were only $600 a year, some $3,00 0
was received from this one Chinaman, the lease being made to MCPHILLIPS ,

him in the spring of 1918 and rent was paid in 1918, 1919,

	

J .A .

1920, and 1921 . It is to be observed that the lease held b y
the appellant Company is not under seal and the contention
advanced upon the part of the appellant Company is that ther e
was no right of re-entry after the death of the lessor in th e
devisee, the demised premises being subject to a mortgag e
(Matthews v . Usher (1900), 2 Q.B. 535), and it was further
contended that the mortgagee only could re-enter and no suc h
election is shewn upon the part of the mortgagee (In Robbins
v. Whyte (1906), 75 L .J., I .B . 38, Warrington, J . at p. 40 ,
2nd column) .

The cancellation of the lease under the provisions of th e
Land Registry Act (Cap . 127, Sec. 150, R.S.B.C. 1911) was
really a void proceeding. The provisions of the statute (lid not
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COURT or admit of cancellation upon the facts of the present case. There
APPEAI.
_ was no person to serve, the appellant Company being then dis -
1922 solved, and where effectual personal service could not be mad e

Oct . 3 . the Court will not order substituted service to be made (Sloman

BRITISH v . Government of New Zealand (1876), 1 C.P.D. 563 ; In re

COLUMBIA Anglo-American Exploration and Development Compan y
THOROUGH-

BRED

	

(1898), 1 Ch. 100 at p. 102) .
AssocIATION The cancellation of the lease of the appellant Company wa s

BRIGHOUSE a futile proceeding, and, as previously stated, in my opinion,

was a void proceeding and cannot be allowed to prevail (Chap -

man v. Edwards, Clark and Benson (1911), 16 B .C. 334) .

The certificate of indefeasible title obtained by the respond-
ent Brighouse unquestionably protects all acquired interest s

upon the faith thereof, but it is not permissible to the respond-
ent Brighouse to maintain this title as against the appellan t

Company. The appellant Company is entitled to a declaration

MCPHILLIPS, that the cancellation of its lease was ineffective, null and void ,
J.A . and is entitled to a declaration of its title and right to the

possession of the demised premises, subject only to the leas e

to the Brighouse Park Limited . There should be a declaration

that the respondent Brighouse is the registered owner of th e

land comprised in the lease subject to the terms and provision s

of the lease to the appellant Company and the certificate of

title should be delivered up for correction, and all proper recti-

fication of the register in the Land Registry office should be

made (with the right to an accounting of all the rents an d

profits received in respect of the demised premises by the

respondent Brighouse (Howard v. Miller (1915), A.C. 318) .

The appeal, therefore, in my opinion, should be allowed .

EBERTS, J .A .

	

EBERTS, J.A. would dismiss the appeal .

Appeal dismissed, McPhillips, J .A . dissenting .

Solicitors for appellants : Tiffin & Alexander.

Solicitors for respondent Brighouse : Davis & Co .

Solicitor for respondent Brighouse Park Limited : T. J.

Baillie.
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IN RE GULF SAWMILLS LIMITED .

Bankruptcy—Crown's claim for royalties—Lien—Seizure—Trustee's sale
of property—Not sufficient realized to pay both Crown and trustee's
expenses—Priority of Crown's claim—B .C. Stats. 1912, Cap . 17 ; 1917 ,
Cap . 36, Sec . 9-Can. Stats. 1919, Cap . 36, Sec. 6 .

Where the Crown, having a statutory lien over property for royalties has

made a seizure, and the owner later became bankrupt and the trustee

sells the property but realizes insufficient to pay both expenses o f

administration as well as the Crown's claim for royalties, the Crown's

claim has priority.

It is the duty of a trustee before taking a trusteeship, to guard agains t

the contingency of being placed in the position of having to bear

the expenses of administration himself .

APPLICATION by a trustee in bankruptcy for an order

declaring that the receiving order made herein take precedenc e

over any attachment or seizure alleged to have been made o r
taken as against the property of the debtor by the Crown unde r

the provisions of the Forest Act . Heard by MCDONALD, J .

at Chambers in Vancouver on the 11th of November, 1922 .

J. A. Madams, for the trustee .

Creagh, for the Crown .

13th November, 1922 .

MCDoNALn, J . : On the 31st of October, 1921, the Gulf

Sawmills being insolvent, a receiving order was made agains t
it and a trustee appointed . Some months prior to this th e

Crown, exercising the right given by section 60 of the Fores t

Act as amended in 1917, by chapter 36 of the statutes of tha t
year, had made a seizure of certain machinery and fixture s

belonging to the company. The above section provided that :
"The Crown shall have a lien for the amount of any royalty or tax

payable under this Act . . . . upon all sawmills or other factorie s

. . and all furnaces or machinery in or for which any timber o r

wood upon which a royalty . . . . is reserved or payable . . . . has

been or is being manufactured . . . . or which belong to the person o r

company from whom such royalty or tax is due ."

The material seized really consisted of the wreck of a mil l
which had been burned down . After the trustee had been

39 7

MCDONALD, J .
(At Chambers )

1922

Nov. 13 .

IN RE GULF
SAWMILLS

LIMITE D

Statement

Judgment
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MCDONALD, J. appointed, notice of the Crown's claim was given, but no affi -
(At Chambers)

davit of claim was filed, nor has the Crown ever valued it s
1922 security . Some months after the receiving order was made

Nov . 13 . the trustee succeeded in selling the property which had been so

IN RE GULF seized, but did not realize enough to pay the expenses of th e

SAWMILLS
administration as well as the Crown's claim for royalty, an d

t.IMITED

the trustee now applies for directions, claiming that the cost s
of the administration ought to be paid in priority to the Crown' s
claim.

It is argued for the trustee that the lien given by section 60
of the Forest Act is not such a security as is preserved b y
section 6 of the Bankruptcy Act, it being contended that th e
securities which are thereby protected consist of securities
created by contract, and not those created by statutes . This
argument I am unable to follow ; and in fact the contrary has
been held (In re Rockland, etc ., Co . (1921), 1 C.B.R. 452) .

It is further contended that in any event, it would be inequit-
Judgment able that the trustee should have taken all this trouble to realiz e

on these assets of such doubtful value, and should then be com-
pelled to pay the Crown's claim in priority to his own expenses .
Here again the law seems to be quite clear as laid down b y
Orde, J . in In re Auto Experts Ltd. (1921), 1 C .B.R. 418 at
p. 422, that it is the duty of a trustee before taking a trustee -
ship, to guard against the contingency of his being placed "in
the uncomfortable position of having to bear those expense s
himself. "

An order will go in accordance with the above findings .

Order accordingly .
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CALLOW v. HICK : LIQUOR CONTROL BOARD ,
GARNISHEE .

Garnishment—Liquor Control Board—Attachment of moneys owing fo r
salary—Board a corporation — R.S.B .C . 1911, Cap . 14—B.C. Stats.
1921, Cap . 30 .

The Liquor Control Board being created under the Government Liquo r

Act is by implication created a corporation, and moneys owing by th e

Board for salary to an employee may be attached under the Attach-

ment of Debts Act .

[Reversed by Court of Appeal] .

APPLICATION by the Liquor Control Board to set aside a
garnishing order granted by MORRISON, J. to the judgment
creditor, in the above action, heard by MCDONALD, J . at
Chambers in Victoria on the 8th of November, 1922 .

Carter, D .A.-G., for the application, submitted that the Liquor

Control Board was not a person within the meaning of th e
Attachment of Debts Act ; that it was not created a corpora-
tion by statute ; that it was simply a department of the Govern-
ment, and as such was not subject to attachment proceeding s
as the Attachment of Debts Act does not bind the Crown .

P. R. Leighton, contra : Salaries due from the Crown ma y
be attached by way of equitable execution : see Picton v. Cullen
(1900), 2 I .R. 612. A garnishing order is a process of execu-
tion against the judgment debtor, not a proceeding against th e
garnishee (In to Combined Weighing and Advertising Machin e
Company (1889), 43 Ch. D. 99), and section 4 of the Attach-
ment of Debts Act, 1903, which makes garnishment proceed-
ings applicable wherever a receiving order could have bee n
obtained, thereby explicitly authorizes garnishment proceedings
against salaries due from the Crown. Alternatively, it is sub-
mitted that the Liquor Control Board is created a corporatio n
by implication ; that the salaries of its employees are by th e
statute payable by the Board, not by the Crown, and tha t
although the Liquor Control Board might be the agent of the

MCDONALD, J .
(At Chambers)

1922

Nov. 9 .

CALLO W
v .

HicK

Statemen t

Argument
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can sue and be sued in its corporate capacity withou t

Nov . 9 .

('ALLO W
v .

HIC K

Judgment

9th November, 1922 .

MCDONALD, J. : Application by the Liquor Control Board,
garnishee, to set aside an attachment order by which the salar y
of one of its employees (a travelling auditor) was attached .
The garnishee takes the ground that the Liquor Control Board
is not a person within the meaning of the Attachment for Debt s
Act, R.S.B.C. 1911, Cap . 14, which provides under section 3
for the attachment "of all debts, obligations, and liabilitie s
owing, payable, or accruing due from such third person to th e
defendant or judgment debtor." The garnishor contends tha t
the Liquor Control Board is by implication created a corpora-
tion by sections 92 and 93 of the Government Liquor Act ,
Cap. 30, B.C. Stats. 1921 .

If it is a corporation it is, of course, a person : see the Inter-
pretation Act, Sec. 26 (19) . With gravest doubts I have
come to the conclusion that the Board was by implication create d
a corporation : see Ex parte The Newport Marsh Trustee s

(1848), 16 Sim. 346 ; The Conservators of the River Tone v .

Ash (1829), 10 B. & C. 349 .
It is further argued for the applicant that the Attachmen t

of Debts Act does not apply to the Crown inasmuch as section
27 of the Interpretation Act provides that

"No provision or enactment in any Act shall affect in any manner o r
way whatsoever, the rights of His Majesty, his heirs or successors, unles s
it is expressly stated therein that His Majesty shall be bound thereby . "

It does not seem to inc that the "rights of His Majesty" ar e
in any way affected by the attachment proceedings taken herein .

It follows from the above that the application is refuse'I
with costs .

Application refused.
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CLAUSEN ET AL. v . CANADA TIMBER AND LAND S
LIMITED AND NORTON .

COURT O F
APPEAL

192 2
Contract—Sale of timber—Clause prohibiting assignment of interest

partnership—Seller's notice to cancel contract—Form of—Repudiation
CLAUSEN

—Acceptance by purchasers — Damages — R.S .B .C. 1911, Cap . 175,

	

v.
Sec. 41 .

	

CANADA
TIMBER

A contract for the sale of timber included a clause prohibiting the pur-

	

AN D

chasers from disposing of their interest under the contract without
LANDS LTD.

the seller's consent, and if they did so it further provided for can-

cellation by the seller upon notice . The purchasers were workin g

under a partnership agreement but the partnership later dissolved an d

a receiver appointed who took over the partnership assets . The seller s

then gave notice of intention to cancel the contract at the expiration

of 20 days because of default which the notice alleged consisted in th e

dissolution of the partnership and the transfer to the receiver of th e

purchaser's interest under the contract . The purchasers denied a

partnership in relation to the purchase of the timber and the vestin g

of their interests in the receiver, and accepting the notice as a repudia-

tion of the contract by the sellers, brought action for damages for

breach of contract . The sellers by their pleadings withdrew the

notice of cancellation without admitting that they were not entitle d

to insist on the notice and alleged failure of performance and abandon-

ment on the part of the purchasers and counterclaimed for a declara-

tion that they were no longer bound by the contract . The plaintiff s

obtained judgment on the trial .

Held, on appeal, reversing the decision of MURPHY, J. (MARTIN, J .A . dis-

senting), that the property was a partnership property, the notice was

a repudiation of the contract by the sellers but they were entitled t o

give the notice and the fact that it was afterwards withdrawn does

not affect the plaintiff's case, which should be dismissed .

Per McPIILLIPS, J .A . : The notice was in pursuance of the terms of th e

contract and was not a repudiation . It was a notification that if

there was a continuance of default for twenty days after notice th e

intention was to cancel. The purchasers continuing in default canno t

achieve a right of action built upon their own default. Their dut y

after notice was to proceed to carry out the terms of the contract .

Moreover it was reasonable for the sellers to treat the contract a s

abandoned and as being no longer binding upon them . There was a

complete breakdown and apparent inability of the purchasers t o

carry on the logging operations and perform their part of the contract .

APPEAL by defendant Company from the decision of
Statemen t

MURPHY, J . of the 29th of May, 1922 (reported ante p . 174) ,

26

without seller's consent—Purchaser's interest vested in receiver of

	

Oct . 3 .
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TIMBER properties in question . The plaintiffs and Norton carried on
AND

LANDS Li D . ~ lobgginbg oyerations on the property from the 15th of May, 1921,
until some time in December, 1921, when they ceased operation s
on account of disputes which resulted in an action being brought
for dissolution of the partnership and for a receiver. On the
25th of January, 1922, an interim receiver was appointed and
on the 27th of February, 1922, the said partnership was declare d
dissolved . On the 20th of February, 1922, the defendant wrote
the receiver as to the dissolution, in which it stated that th e

statement proceedings amounted to an abandonment of the contract of the
15th of June, 1921, and negotiations then went on between th e
two factions separately and the defendant Company for a
similar contract to that of the 15th of June, 1921 . On the 13th
of March the defendant Company gave notice that in 27 day s
they would cancel the agreement as there was default owing
to assignment of the assets, they being vested in the receiver .
In answer to this the plaintiffs' solicitors wrote a letter stating
the notice was accepted as a repudiation of the contract, an d
they then brought this action for damages . The trial judge
found in favour of the plaintiffs .

The appeal was argued at Victoria on the 20th of June, 1922 ,
before MACDO_NALD, C .J .A., MARTIN, MCPttILLIPS and EBERTS,

JJ.A.

Davis, K.C., for appellant : The notice given by the
defendant's solicitors on the 13th of March, 1922, was not a
repudiation of the contract . As to what amounts to repudiation
see Ilochsterv. De La Tour (1853), 2 El . & B1. 678 at p . 688 ;

Argument Mersey Steel and Iron Co . v . Naylor (1884), 53 L.J., Q.B. 497 .
The appointment of a receiver is not an assignment within th e
agreement, and within the 20 days we withdrew the notice :
see Moore v. t]llcoats Mining Co . (1907), 77 L .J., Ch. 282 at

COURT OF in an action for damages -F,. ., b,,,,	 1 . of contract . The facts areAPPEAL
that on the 12th of May, 1921, the seven plaintiffs and th e

1922 defendant Norton entered into a partnership agreement for th e
Oct . 3 . purpose of logging a timber area owned by the defendant Coru -

CLAUSEN pally, and on the 15th of June, 1921, they entered into a written
v .

	

contract with the Company for the sale of the timber on th e
CANADA
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p . 288 ; Doe d. Murrell v . Milward (1838), 3 M. & W. 328 .
Repudiation is a question of intention : see Cornwall v . Henson

(1900), 2 Ch . 298 at p. 303 ; Lee Dye & Lee Kow v. Eliot
(1920), 29 B.C . 103 at p . 118 . The property acquired is th e
substratum of the partnership : see Dale v. Hamilton (1846) ,
16 L.J ., Ch. 126 at p. 132 . The logging area was got by th e
partnership . That the receiver cannot assign without leave see
Cohen v . Popular Restaurants, Limited (1917), 1 K.B. 480 .

Mayers, for respondent : It is immaterial whether they are
partners or not . It has nothing to do with the defendant
Company as long as the terms binding on the plaintiffs are
fulfilled : see McClean v. Kennard (1874), 9 Chy. App . 336 ;
Butchart v . Dresser (1853), 10 Hare 453 ; 4 De G. M. & G . 542
at p . 544 ; French v. Styring (1857), 2 C.B. (N.s .) 357 ;
Helme v. Smith (1831), 7 Bing. 709 ; Green v . Briggs (1847) ,
6 Hare 395 ; Lyon v . Knowles (1863), 3 B. & S . 556 ; Steward
v. Blakeway (1868), L.R. 6 Eq. 479 ; (1869), 4 Chy. App. 603 .
As to notice and what language amounts to repudiation se e
Hochster v. De La Tour (1853), 2 El. & Bl . 678 ; Frost v.

Knight (1872), L .R . 7 Ex. 111 ; Varrelmann v. Phcenix
(1894), 3 B.C. 135 ; Brown v. Muller (1872), L.R. 7 Ex . 319 ;
Danube & Black Sea Railway &c., Co. v. Xenos (1863), 13
C.B. (N.s.) 824 ; Roper v. Johnson (1873), L.R. 8 C . P. 167 ;
Payzu, Ld. v . Saunders (1919), 2 K.B. 581 ; Taylor v. Oakes ,
Roncoroni and Co . (1922), 38 T.L.R . 349 . As to damages we
should be in the same position as if the contract had been per -
formed : see Wertheim v. Chicoutimi Pulp Company (1911) ,
A.C . 301 at p. 307 ; Watts, Watts and Company, Limited v .
Mitsui and Company, Limited (1917), A.C. 227 at p . 241 ;
Urquhart Lindsay & Co . v. Eastern Bank, Ld. (1922), 1 K.B .
318 at p . 325 . The evidence is here and the judge should hav e
determined the amount .

Davis, in reply : As to a declaratory judgment see Guaranty
Trust Company of New York v . Hannay & Company (1915) ,
2 K.B . 536 . The question of notice of default being a repudia-
tion is dealt with in Lee Dye & Lee Kow v . Eliot (1920), 29
B.C. 103 at p. 118 . The difference is that in this case we di d
not repudiate. We could waive default any time before the

COURT OF
APPEAL

192 2

Oct . 3 .

CLAUSEN
V .

CANADA
TIMBER

AND
LANDS LTD .

Argument
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COURT OF
APPEAL

192 2

Oct . 3 .

expiration of 27 days . As to the difference between co-owner
and partner see Halsbury's Laws of England, Vol . 22, par .
7, p. 6 .

Cur. adv. vult .

CLAUSEv
v,

	

3rd October, 1922 .

CANADA

	

MACDONALD, C .J .A . : The action is one for damages for
TIMBE R

AND

	

alleged breach of a contract entered into by the plaintiffs an d
LANDS LTD. the defendant Norton of the one part, and the defendant Com-

pany of the other part. The contract is one for the purchas e
of timber on terms set out in the agreement . It contains a
term in effect prohibiting the purchasers or any of them, fro m
parting with their or his interest under the contract without th e
consent of the defendant Company. Should a transfer take
place without consent, the Company was by the agreemen t
entitled to cancel the contract upon notice as therein specified .
Several months after the making of the contract the defendan t
Company gave such notice of cancellation, based upon th e
ground that the purchasers, whom the defendants allege wer e
partners, had caused their partnership to be dissolved and a
receiver to be appointed of the partnership assets, whic h
included the contract in question or the assets acquired under it .

The action for dissolution of the partnership was brough t
by the plaintiffs against the defendant Norton, so that i f

MACDONALD, the defendant Company is right in claiming that there
C .J .A .

was a transfer of interest to the receiver, that transfer
was brought about by the plaintiffs . The agreement t o
purchase above referred to does not purport on its fac e
to be made with the purchasers as partners . It was signed
by the plaintiffs and defendant Norton on the 12th of May ,

1921 ; it bears (late the 15th of June of the same year, but this

is accounted for by the circumstances that the agreement ha d
to be sent to Toronto for execution by the Company, and i t
bears the date of the Company 's signature to it . The evidence
shews that the purchase was negotiated some days before th e
12th of May . On the 12th of May the plaintiffs and defendan t
Norton signed partnership articles, thus forming a partnership ,
styled "The Toba River Logging Company ." Thereupon the
purchasers took possession of the timber lands and commenced
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their operations . The contention of the plaintiffs is that they COURT O F
APPEAL

did not purchase for or on behalf of their partnership, bu t
were independent contractors .

	

192 2

As the learned judge has said in his judgment, there was

	

oct .3 .

nothing to prevent these 'eight purchasers from employing the CLAUSEN

partnership, of which they were the sole members, to carry out
CANADA

their purchase agreement, and if they had done so the Toba TIMBE R

River Loggingg Company would have been the mere agents of LANDS IJTD .

the purchasers to log off the lands for them. If this were th e
case the dissolution of the partnership would in no way affec t
their status under the purchase contract. Such a state of
affairs might have been created by the parties, but there is no
evidence that that was what actually occurred .

The plaintiff Clausen, who was the principal man of busi-
ness of his party, frequently speaks of the partnership in term s
which, I think, imports that it was the partnership which ha d
purchased the logs and were conducting the logging operations.

There is no evidence of more than one partnership, and I think
his evidence is inconsistent with the present claim of th e
plaintiffs, that the eight men were not partners in the purchase
of the logs . If, technically, the purchase was by the eight
men as individuals and not by the Toba River Logging Com-
pany, composed of these eight men in partnership, then th e
inference to be drawn from the evidence of Clausen, and in MACDONALD ,

fact from all the evidence in the case, is that there was in effect

	

aa . A

and in fact an equitable assignment of the purchase agreemen t
to the partnership, and that the partners were operating i t
entirely for the benefit of the partnership, and not upon an
agency, but I am of the opinion that from the beginning th e
contract, though not so in terms, was partnership property .
This inference is to be drawn from the fact that there is no t
a word in the evidence consistent with any other hypothesis .
When the plaintiffs and Norton disagreed in January, 1922 ,
it was proposed by the plaintiffs to incorporate a joint-stock
company to take over the contract and complete it . At that

time, according to the evidence of Clausen, the partnership, a s
he calls it, having cut 5,500,000 feet of the logs, there is n o
suggestion that these logs were not the logs of the partnership
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COURT OF of which he speaks, which could only be the Toba River Log-
APPEAL

ging Company or the eight partners under a separate unwritte n
1922 partnership, but, as I say, there is no suggestion of any second

Oct . 3 . partnership, and the only partnership to which the witnes s

CLAUSEN could refer was the one created by the articles .

NCANADA
The proposal which the plaintiffs made to the defendant

TIMBER Company is set forth in a letter written by their solicitors to

LANDS LTD . the solicitors of the defendant Company. The plaintiffs'

solicitors say in that letter :
"The Company [the new joint-stock Company] will purchase from th e

receiver of the Toba River Logging Company, all the logs now felled an d

bucked and the logs now in the river in the boom at Toba River, and all

other assets of the partnership, including whatever rights the partnershi p

may have under the old contract . "

That apparently was the understanding of the plaintiffs wh o

were the incorporators, with two others, of the new company .

Whether technically that letter was written on behalf of th e
new company or on behalf of the plaintiffs, I think, make s

very little difference . The fact is that the plaintiffs recog-

nized at that time that the logs cut under the contract did i n

fact belong to the Toba River Logging Company, and that th e

receiver was entitled to them . In other words, by some means

which are not explained, and which are only to be inferre d

from the evidence, an interest in the purchase contract ha d

MACVONArn,
passed to the partnership known as The Toba River Logging

C.J .A . Company, and by the act of the plaintiffs in putting the Cour t

in motion, the right to receive these logs was recognized by

the plaintiffs themselves as being in the receiver . Mr. Cosgrove ,

the plaintiffs ' solicitor in these transactions, giving evidence at

the trial, of an interview with Mr. Burns, solicitor for the

defendant Company, said :
"So we discussed at that time how the contract was to be turned over

and I suggested that it should be sold by the receiver . "

It is quite true that the defendant Company have by thei r

pleadings withdrawn the notice of cancellation, but there i s

no admission that they were not entitled to insist upon th e

notice . If, as a matter of fact, anything had happened which

entitled the defendant Company to serve the notice, then clearly

the Company could not be charged with repudiation by serving

it, and the withdrawal afterwards of the notice could not assist
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Oct . 3 .

CLAUSEN
V.

CANADA
TIMBE R

AN D
LANDS LTD.

MACDONALD ,
C .J.A .

MARTIN, J .A .

the plaintiffs in an action for breach of contract. It was

strongly urged by counsel for the defendant Company that i n

any case the notice did not amount to a repudiation but onl y

the expression of an intention to put an end to the contract a t
the expiration of the time therein mentioned . I, however,
think that the notice amounts to a declaration of the intention
of the defendant Company not to perform the agreement . The
Company in effect said :

"At the end of twenty days, we shall treat this contract as at an end . "
That was a declaration that the defendants would not longer

be bound by the contract . Moreover, it was not withdrawn
until after the expiry of the time named in it. The answer,

it seems to me, to the plaintiffs' action is, that the defendant
Company was entitled to give the notice and it does not hel p
the plaintiffs now to say that it was afterwards withdrawn .

There was also an issue raised of collusion between th e
defendant Company and Norton, but as I read the evidence, it
was not established and has nothing to do with the questio n
in issue .

I think the appeal should be allowed .

MARTIN, J .A . : In my opinion the learned judge has reache d

the right conclusion, and I only add to his reasons that even
if the contract should be regarded as a partnership undertaking
between the eight adventurers, still that is not a matter which
concerns the defendant Company, because in addition to other
considerations each of the eight is, under clause 26 of the con -

tract with the defendant Company, severally as well as jointly

liable and might alone, or conjointly with one or more of hi s

co-adventurers, have carried out all the terms thereof had no t

the defendant repudiated it, and the legal proceedings resulting
in a receivership would have been no bar, because if the interes t
in the uncut timber be regarded as a partnership one there is
nothing to prevent the receiver from, e .g., selling that interest
to such of the adventurers as might wish to carry out the con-
tract, or otherwise co-operating with them by leave of the Court ;

until there was a breach the defendant could not complain or

precipitate matters, as it unfortunately undertook to do .
As to the assessment of damages : I am of opinion that, with
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COURT OF all due respect, the learned trial judge should have acceded t o
APPEAL

the request of the plaintiffs' counsel and continued the trial s o
1922 as to assess them in the ordinary way, without putting th e

Oct . 3 . parties to the unnecessary delay and expense of a reference to

CLAUSES the registrar, a course of procedure which has become too
v .

	

common of late and is an expensive innovation which ought t o
CA1 ADA
TIMBER be discouraged. The plaintiff was ready with his witnesse s

LANDSLTD . to prove his damages in the usual manner, but the defendant' s
counsel wrongly objected to that proper course being adopted,

MARTIN, J .A . and therefore I think the case should be remitted to the Cour t
below to continue the trial and assess the damages.

HePitiLLi1s, J . A . : This appeal has relation to a contrac t
whereby the appellant agreed to sell and the respondents agree d
to purchase the logs to be cut by the respondents upon a ver y

large area of Crown timber lands held by the appellant—a mos t
valuable tract of timber lands—and it is clear that the contrac t
was one calling for expedition in the logging operations, posses-
sion being given to the respondents, the agreement being tha t
the logging operations should be carried on continuously, sub-
ject to any excessive snow conditions, and the respondents wer e
to put in the river or on the river bank at least five million
feet, board measure, of logs during the year 1921, and at leas t
fifteen million feet during each successive year until the whol e

MeP"mPS, of the moneys constituting the purchase price should be paid ,
with a provision for cessation of logging operations when th e
market price of logs fell below the sum of $12 per thousand
feet, board measure . Certain logging plant of the appellan t
was turned over to the respondents to be used in the operations .
As is usual in all commercial contracts, it was stipulated tha t
time should be of the essence of the contract . The provision
governing in case of default reads as follows :

"21 . If default shall he made on the part of the purchasers in any o f
the terms, provisions, conditions, or stipulations of this agreement, an d

if such default shall continue for 20 days after notice shall be given t o

the purchasers by or on behalf of the vendor of its intention to cancel thi s

agreement, then at the expiration of such 20 days this agreement shall

be void and of no effect and the vendor shall be at liberty to re-enter th e

said lands and premises or any part thereof in the name of the whole

and shall retain all sums of money paid to the vendor by the purchaser s

under the terms of this agreement as and by way of liquidated damages
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for breach of this agreement and not as a penalty, and thereupon and COVET or

upon such re-entry the purchasers shall deliver up the possession of the APPEA L

said lands and premises and all thereof and the said logging plant an d

equipment to the vendor, and the purchasers shall have no claim against

	

192 2

the vendor whatsoever for or by reason of such cancellation or retainer

	

Oct. 3 .
of said moneys . The procedure provided in this paragraph for the can -

cellation of the rights of the purchasers under this agreement shall be CLAUSE N

concurrent with and in addition and without prejudice to and not in

	

V .

Now the respondents, previous to entering into the contrac t
for the purchase and cribbing of the logs, entered into a partner -
ship, the articles of partnership being entered into on the 12t h
of May, 1921, and the contract was entered into later, namely ,
on the 15th of June, 1921, and it is to be noted that th e
partnership name adopted was "Toba River Logging Company, "
and the timber limits, to which the contract has reference, wer e
in the vicinity of Toba River, and the business of the partner -
ship was that of general loggers, and it is clear that the contract
was treated as partnership property and a contract which enure d
to the advantage of the partnership. In truth, it was a con-
tract of the partnership, although not executed in the partner -
ship's name, and later, as we shall see, was treated as a partner-
ship asset. The timber limits carry a very heavy stand of
timber, approximately 150 million feet, board measure, and it MCPHILLIPS ,

would take some five or ten years to wholly log off the timber .

	

J .A .

The contract, in its obligations upon the respondents, was bot h
joint and several . The respondents, immediately after th e
execution of the contract, took possession of the limits and
the logging plant and commenced operations, the work bein g
prosecuted until the month of December, about six months o f
work being carried on . Then dissensions amongst the respond-
ents took place, and the respondents, save as to one of their
number, came down to Vancouver later, resulting in seven o f
the eight members of the partnership (the members of the
partnership and the purchasers under the contract being th e
same) bringing an action for the dissolution of the partnershi p
and a receiver was appointed and provision made for the sal e
of the partnership assets. The situation appearing to be hope-

CANAD A
lieu of or substitution for any other right or remedy at law or in equity

	

TIMBE R
which the vendor may have for the enforcement of its rights under this

	

AND
agreement or its remedies for any default of the purchasers in the condi- LANDS LTD.
tions herein ."
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less and long delay having ensued, with cessation of logging
operations, it was reasonable for the appellant to treat th e
contract as abandoned or that the situation was such that th e
appellant could not reasonably be further held on its part t o
the terms of the contract, and on the 13th of March, the appel-

lant gave the following notice to the respondents :
"Take notice that default on the part of the purchasers under that

agreement dated the 15th day of June, 1921, and made between Canad a

Timber & Lands Limited as vendor and J . C. Clausen, W. T. Norton, R .

Buttorff, P . D. Cain, A. Brossman, W. J . Blundell, Charles Clausen an d

Andrew Clausen, as purchasers, has been made in respect of the condition

or stipulation contained in paragraph No . 25 of the said agreement to the

effect that no purchaser shall be entitled to assign the said agreement no r

any part thereof nor his interest therein except upon the written consen t

of the vendor previously obtained, such default consisting in the dissolutio n

of the partnership of the purchasers and the vesting of the assets of th e

partnership in the receiver thereof .

"And take notice that the vendor intends to cancel the said agreement ,

as well as the second agreement made the said 15th day of June, 1921, b y

reason of such default at the expiration of twenty days after seven day s

from the mailing of this notice, in accordance with paragraphs 21 and 2 3

of the said agreement .

"And take notice that this notice is given without prejudice to th e

position taken by the vendor under said agreement that the said agree-

ment has been determined and abandoned by the purchasers by reason o f

such dissolution and appointment of receiver . "

This notice was followed by a letter from the solicitors fo r

the plaintiffs under date the 17th of March, 1922, in the words

and figures following :
"Mr. J. C. Clausen and his associates in the Toba River Logging Com-

pany have handed to us your letter containing the 20-day notice of

cancellation of the contracts between the Canada Timber & Lands Limite d

of the one part and J . C . Clausen and others of the other part dated th e

15th day of June, 1921 .

"On behalf of the said Julius C . Clausen, Rex Buttorff, Charles Clausen ,

Andrew Clausen, Alexander Brossman, Philip Cain and William Joh n

Blundell, we beg to advise you that we deny absolutely that any assign-

ment or vesting of interest has occurred as alleged in the said notice o r

any abandonment as suggested in the said notice . We consider the sai d

notice as unjustified and without any foundation in fact .

"The notice clearly evinces the determination of the Canada Timber &

Lands Limited not to be bound by the terms of the said contracts an d

we are instructed by the above-mentioned parties to accept the said notic e

as a complete repudiation by the said Canada Timber & Lands Limite d

of the said contracts dated the 15th of June Iast . YOU will please there -

fore regard this letter as an acceptance by the above-named parties Juliu s

C . Clausen, etc ., of the said notice as a repudiation of the said contracts.

COURT OF
APPEA L

192 2

Oct . 3 .
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U .

CANAD A
TIMBER
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LANDS LTD .

MCPHLLLIPs
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The said parties will forthwith proceed to enforce their rights under the COURT O F

said contracts"

	

APPEAL

It is evident that the respondents eagerly adopted the course

	

192 2
of treating the notice of the solicitors for the appellant as

	

Oct . 3 .
amounting to an unjustifiable repudiation of the contract . It	

is to be observed that the notice given was given by and in CLAUSE N

behalf of the appellant in the way of implementing the special CANADA

terms of the contract, and was procedure permissible to the TIMBE R

appellant under the provisions of the contract, namely, para- LANDS LTD .

graphs 21 and 23 thereof. The learned trial judge treated the

notice as constituting repudiation and that the action was wel l

founded, and that the respondents were entitled to damage s
for the wrongful breach thereof. The appellant, in its plead-
ings, withdrew the notice as given and relied upon the contention
that the facts and circumstances demonstrated that in effect

there had been abandonment of the contract and that the appel-
lant was entitled to contend that it should no longer be held
to the terms thereof. In any case the notice, as previousl y
stated, was in pursuance of the terms of the contract, and i t
was not in its nature a repudiation—it was a notification tha t

if there was a continuance of default for 20 days after notice
the intention was to cancel ; that is, there would be cancellation
only in case of continuance of default and the respondents
cannot achieve a right of action and damages built upon thei r

own default . It cannot be said that the notice given on behalf IICPZIILLIPS ,
J .A .

of the appellant was an absolute and unequivocal intention of

renouncing and repudiating the contract, and it was not in such
terms as entitled the respondents to accept the same as renuncia -
tion of the contract upon the part of the appellant, the course
the respondents wrongfully pursued. The respondents' duty

and obligation, following the notice, was not continuance of

default but to proceed to carry out the terms of the contract
and proceed with expedition in accordance with the declare d
terms of the contract, time being of the essence of the contract
(Jones v, Gibbons (1853), 22 L .J., Ex. 347 ; Mersey Stee l

and Iron Co . v. Naylor (1884), 53 L .J., Q.B. 497 at pp. 499 ,
501 ; Cornwall v . Henson (1900), 69 L .J., Ch. 581 ; Borrow-
man v. Free (1878), 48 L.J., Q.B. 65 ; Johnstone v. Milling
(1886), 55 L.J ., Q.B. 162 at p . 167) .



412

	

BRITISH COLUMBIA REPORTS .

COURT O F
APPEAL

192 2

Oct . 3 .

CLAUSE N
V .

CANADA
TIMBER

AND
LANDS LTD .

MCPHILLIPS ,
J .A .

I had occasion to consider the question that arises in thi s
ease in Meadow Creek Lumber Co . v. Adolph Lumber Co .

(1918), [25 B.C . 298] ; 2 W.W.R . 466, my judgment then
being a dissenting judgment, but later the majority opinion o f
this Court was reversed by the Supreme Court of Canada —
(1919), 58 S .C.I . 306 . I adhere to the view then expressed
and consider the reasoning applicable to the present ease .

Here there was default and a complete breakdown and appar-
ent inability to carry on the logging operations or comply a t
all with the terms of the contract, and it is not to be wondere d
at that the respondents seized upon the opportunity, as they
thought, of accepting what they were pleased to treat as a
repudiation of the contract upon the part of the appellant, an d
out of the debacle the respondents appear as the injured parties ,
with a claim of damages against the appellant, estimated gen-
erally at one million dollars, and this contention has been give n
effect to by the learned trial judge, a view with which, with
great respect to the learned trial judge, I cannot agree . In the
Meadow Creek Lumber Co . case (58 S.C.R . 306) Mr. Justice
Anglin at p . 308, said :

"I would allow this appeal and restore the judgment of the learne d
trial judge substantially for the reasons assigned by him and by Mc -
PHILLIPS, J .A. I incline to think that, having regard to the circumstance s

known to both parties necessitating punctuality in deliveries, there wa s
such substantial default by the plaintiff as entitled the defendant to
cancel the contract between them. "

In Lee Dye £ Lee Roza v . Eliot (1920), 29 B.C . 103, I also
had to consider the question of whether there was "wrongfu l
repudiation" at p . 118 .

Similarly in the present case there was no "wrongful repudia-
tion"—it was merely the notification of intention to insist upo n
the terms of the contract, and it was for the respondents to com e

forward and carry out the contract . They did nothing of the
kind, and did not even ask for any extension of time or expres s
the intention of complying with the terms of the contract, bu t
elected to treat this justifiable notice as a wrongful repudia-
tion" of the contract, a perfectly untenable position in my

opinion. Here, at the most, there was only notice of intention
at the expiration of 20 days to cancel, and that was following
the terms of the contract, and how could it be said to constitute
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repudiation? The curative power resided in the respondents .

All that they needed to do was to carry out the contract and

there could be no cancellation, but there was no intention upon
the part of the respondents to carry out the contract . In truth,

COURT OF
APPEAL

1922

Oct . 3 .

there was absolute inability upon their part to carry out the
CLAUSE N

contract, but notwithstanding that that was the position, the

	

v .
CANADA
TIMBE R

AND
LANDS LTD.

respondents rush in and treat the notice as a repudiation o f

the contract upon the part of the appellant, and the contentio n
is that the appellant was thereby guilty of a breach of contract ,
and that contention has been given effect to by the judgmen t
under appeal. In Moore v . Ullcoats Mining Co . (1907), 7 7
L.J., Ch. 282, Mr. Justice Warrington is dealing with the
wording of a condition in a lease, and at p . 288 said :

"I do not see how it is possible, on any construction of this proviso fo r

re-entry, to say that the lessor has re-entered, when all that he has done

is to give a notice of his intention to re-enter, founded on a statemen t

that the lease has determined, which had not in fact happened, or a

demand for possession founded on that notice . "

I would, in the way of analogy, refer to what Parke, B . said
in Doe d. Murrell v. Milward (1838), 3 M. & W. 328 at p .
332 :

"I am very strongly of opinion that there cannot be a surrender to take

place in futuro . In Johnstone v . Huddlestone [(1825), 4 B. & C. 922] ,

it was held that an insufficient notice to quit, accepted by the landlord ,

did not amount to a surrender by operation of law, and it was ther e

agreed that there could not be a surrender to operate in futuro . Th e

case of Aldenburg v . Peaple [(1833), 6 C . & P . 212] was much shaken by MCPIIILLIPS ,

the decision of this Court in Weddall v. Capes [ (1836), 1 M . & W. 50] ;

	

J .A .

for, although this precise point is not there determined, yet it is clea r

that the Court were of opinion that the instrument could not operat e

as a surrender in futuro. "

It cannot be reasonably said that the appellant in giving the
notice in pursuance of the terms of the contract was repudiating
the contract, and that such action gave to the respondents a
right of action. In this connection I would refer to wha t
Rigby, L.J., said at pp . 584-5, in Cornwall v . Henson, supra .

In the present ease, unquestionably, the appellant never had
any intention of repudiating the contract, but it is apparent
that the respondents were only too willing to seize upon the
notice as amounting to a repudiation, and the learned tria l
judge has so found, which, with great respect, in my opinion,
is an unsound conclusion .
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The notice given was not in its nature, upon a fair reading ,
APPEAL

a flat repudiation, it was given in pursuance of the contract ,
1922

	

and the respondents were not entitled to treat it as a renuncia -
Oct . 3. tion of the contract . Their duty was plain after the receip t

CLAUSEN
of the notice	 that was, to proceed with expedition and carry

v .

	

on the logging operations . The failure to carry on the opera -
CANADA
TIMBE

R ER tions amounted to an abandonment, and upon all the facts and
IIfIBER
AND

	

circumstances the appellant was entitled to consider the contrac t
LANDS LTD .

at an end and the appellant was no longer under any obligatio n
in respect thereto . There had been no sufficient performance
and all was chaos, and no attempt was made upon the part o f
the respondents to perform the contract in accordance with
its terms and spirit, a contract calling for continuance of opera-
tions, time being of the essence thereof, and with reason thi s
term was imposed, as otherwise a very valuable and very larg e

tract of timber lands would remain unprofitable to the appel-
lant. In Jones v. Barkley (1781), 2 Dougl . 684 at p . 694,

Lord Mansfield said :
"The question is, whether there was a sufficient performance . Take i t

on the reason of the thing . The party must spew he was ready; but, i f

the other stops him on the ground of an intention not to perform hi s

part, it is not necessary for the first to go farther, and do a nugatory act . "

Now, can it be reasonably said in the present case that ther e

was readiness to perform the contract upon the part of th e

McPHILLIPS,
respondents ? On the contrary, there was complete collapse ,

JA• a throwing up of hands, a state of paralysis . The notice given

did not amount to an intimation upon the part of the appellan t

that it did not intend to perform the contract . In Leake on

Contracts, 7th Ed., p . 655, we find this stated :
"The notice for this purpose must express an absolute and unequivoca l

intention of renouncing and repudiating the contract . A mistaken con-
struction of the contract or an imperfect tender which may be amende d

in time or an expression of present disability to perform it, is no t

sufficient . "

(Jones v . Gibbons (1853), 22 L.J., Ex. 347 ; Mersey Steel

and Iron Co . v. Naylor (1884), 53 L.J ., Q.B . 497 ; 9 App .

Cas . 434 ; Cornwall v. Henson (1900), 69 L.J ., Ch. 581 ;

Borrowman v. Free (1878), 48 L.J., Q.B. 65 ; Johnstone v .

Milling (1886), 55 L.J., Q.B. 162 at p . 167) .
The notice really in its nature was a notice to the respond-

ents of default upon their part, and the respondents were not
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at liberty to treat it as they did, i .e ., as a notice of repudiation COURT
PEAL

of
A P

or cancellation upon the part of the appellant . Unquestionably —
the contract was a partnership asset . The subsequent conduct

	

192 2

of the respondents, the dissolution and action of the receiver

	

oct .3 .

in dealing with the contract as an asset of the partnership CLAUSE,

accentuates this, and all the facts and surrounding circum-

	

u
CANAD A

stances bear this out. In Dale v . Hamilton (1846), 16 L .J., TIMBE R

Ch. 126 at 132, Wiram V.C. said :

	

AN D
p .
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LANDS LTD .
"In that case of Lake v . Craddock [ (1729), 3 P . Wins . 158], the Master

of the Rolls said, `Supposing one of the partners had laid out the whol e

money and had happened to die first, according to the contrary construc-

tion, he must have lost all, which would have been most unjust .' Lord

Eldon commenting on this ease, in 9 Ves ., p . 597, said `the purchase of

the land was made to the intent that they might become partners in the

improvement ; that it was only the substratum for an adventure, in th e

profits of which it was previously intended they should be concerned .'"

If it could be interpreted that the notice was a repudiation
of the contract upon the part of the appellant for no sufficien t
reason, i.e., that at the time there was no real default (althoug h
I am of the contrary opinion), I would refer to what Greer, J . ,
said in Taylor v . Oakes, Roneoroni and Co . (1922), 38 T.L.R .
349 at p. 351 :

"I have considered it desirable to make these observations about Braith-

waite's case t(1905), 21 T .L .R . 413 ; 2 K.B. 43] because I know that i n

actual practice it is frequently misunderstood, and sometimes supposed t o

be inconsistent with the rule of law to which I have referred, that a man

who puts forward a bad reason for refusing to perform his contract is no t

liable in damages if there exist in fact sufficient grounds which in law MCP1ILLtPS ,

justify his refusal . In my opinion the decision is not inconsistent with

	

J.A .

that rule."

In the present case, in view of all the facts and circumstances ,
there were undoubtedly "sufficient grounds which in law" justi-
fied the appellant in treating the contract as abandoned .
Further, upon the facts, the appellant was justified in treating
the contract as being no longer binding upon it .

The notice, as I have more than once stated, in my opinion ,
did not amount to a repudiation nor renunciation of the con -
tract, and the case is not covered by Hochster v . De La Tour
(1853), 2 El. & Bl . 678 ; also see Avery v. Bowden (1855) ,
5 El. & Bl . 714 at p . 722, and at pp. 727-8, Lord Campbell ,
C.J. said :

"Was there any evidence that, on or before the 1st of April, a cause o f

action had accrued to the plaintiff for breach of the charter-party? We
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COURT OF think not . According to our decision in Hochster v. De La Tour, 2 El .

APPEAL

	

& B1 . 678 (E.C .L.R . vol . 75), to which we adhere, if the defendant, within

the running days and before the declaration of war, had positivel y

	

1922

	

informed the captain of The Lebanon that no cargo had been provided or

Oct . 3 .

	

would be provided for him at Odessa, and that there was no use in hi s

remaining there any longer, the captain might have treated this as a

CLAUSEN breach and renunciation of the contract ; and thereupon, sailing away

	

v .

	

from Odessa, he might have loaded a cargo at a friendly port from anothe r
CANADA
TIMBER person ; whereupon the plaintiff would have had a right to maintain a n

AND action on the charter-party to recover damages equal to the loss he ha d

LANDS LTD . sustained from the breach of the contract on the part of the defendant .

The language used by the defendant's agent before the declaration of wa r

can hardly be considered as amounting to a renunciation of the contract ;

but, if it had been much stronger, we conceive that it could not be con-

sidered as constituting a cause of action after the captain still continued

to insist upon having a cargo in fulfilment of the charter-party . "

ow, as previously pointed out, the notice was not one o f

repudiation nor renunciation as I view it, and the language

of Lord Campbell above quoted is exceedingly apposite in the

consideration of the present case, and in Avery v. Bowden

(1856), 6 El. & B1. 953, Cresswell, J ., at p. 975, said :
"I observe that Lord Campbell relies on a double ground : he thinks

the language can hardly amount to a renunciation of the contract by th e

defendant's agent ; but he also adds that, if it were much stronger, i t

would not constitute a cause of action when the master continued to

insist upon having a cargo . "

Here, of course, we have the respondents treating the notic e

as a repudiation and renunciation of the contract, but in tha t

they were wrong in my opinion, as the notice did not amoun t

to a renunciation of the contract, but was given in pursuanc e

of its terms, and it rested with the respondents to comply with

the contract . They did not do this . The breach of contrac t

has been on their part and the appellant, in my opinion, i s

entitled to have it declared that it is freed from any obligatio n

in respect of the contract .

The notice which the appellant gave admitted of the respond-
ents' recommencing the logging operations within the tim e

stipulated, which was a time fixed in the contract, and if they

had done so or any one or more of them had done so , the appel -

lant could not have objected ; in fact, everything points to th e

anxiety only upon the part of the appellant to have the contract

performed and a desire to live up to its terms .

In my opinion, the ease is one which admits of there bein g

MCPHILLIPS ,

J .A .
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a declaratory judgment that the appellant is no longer bound

by the terms of the contract, i.e ., that the counterclaim should

be allowed and the action dismissed (see Guaranty Trust Com-

pany of New York v . Hannay & Company (1915), 2 K.B .

536) .
I would, therefore, allow the appeal .

EBERTS, J .A. would allow the appeal .

Appeal allowed, Martin, J .A. dissenting .

Solicitors for appellants : Burns & Walkem .

Solicitors for respondents : Phipps & Cosgrove.

REX EX REL . MILLER v. READER.

REX EX REL. MILLER v. THOMPSON.
1922

Criminal law—Sale of liquor—Conviction—Quashed in County Court
Oct . 3 .

Appeal by Crown—Notice of appeal—Personal service not effected—
Service on solicitor acting below—Insufficient—B .C . Stats . 1915, Cap .

	

REX
59, Secs . 1¢ and 76 (b) ; 1918, Cap. 87, Sec. 3.

	

v .
READER

Section 76 (b) of the Summary Convictions Act as amended in 191 8

requires that notice of appeal be served upon a respondent within a

certain time after conviction and the Rules of Court also provide fo r

service upon all parties affected. Where the accused (respondent )

has left the jurisdiction and personal service cannot after ever y

reasonable effort has been made, be effected upon him or any perso n

representing him the Court has no jurisdiction to try the appea l

(MARTIN and McPiIILLIPS, M.A. dissenting) .

Service upon the solicitor who acted for the accused in the Court belo w

is ineffectual where it does not appear that at the time of such

service he was acting for the accused.

APPEALS from the decision of BROWN, Co. J., of the 6th o f

May, 1922, quashing convictions of the accused on the charge s

that they sold intoxicating liquor. The convictions were
quashed, on the ground that the warrants upon which th e

27

COURT OF
APPEAL

192 2

Oct. 3 .

CLAUSEN
V .

CANADA
TIMBER

AND
LANDS LTD .

COURT O F
APPEA L

REX
v .

TIIOMPSOx

Statement
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COURT OF respondents were arrested were illegal as the informations upo nAPPEAL
which they were issued did not comply with the Summary

	

1922

	

Convictions Act . On the appeals it appeared that the Crown

	

Oct . 3
.	 was unable to effect personal service of notice of appeal on eithe r

	

REx

	

of the accused as they had both left the Province, having gon e

READER to the United States before service could be effected upon them .
The appeal was argued at Victoria on the 29th of June, 1922 ,

RE X

	

v .

	

before MACDONALD, C .J.A., MARTIN, GALLIHER, _MCPHHILLIP S
THOMPSON and EBERTs, JJ.A.

Carter, for appellant .
The accused were not represented .

Cur. adv. vult .

MACDONALD,

	

3rd October, 1922.

c .J .A . MACDONALD, C.J.A. would dismiss the appeals .

MARTIN, J.A . : These appeals are governed by our decision
in Rex v. Johnson (delivered on June 29th last) unless we have
no jurisdiction to entertain them because of the notice of appea l
not having been served upon the respective respondents "withi n
ten days after the conviction" as required by section 76 (b) of
the Summary Convictions Act, B.C. Stats . 1915, Cap. 59, as
amended by section 3, Cap . 87, 1918. It appears from the affi-
davits filed that everything that was reasonably possible to b e
done was in fact done to effect said service, but it was impossibl e
to effect it because the respondents had left this country immedi -
ately after their acquittal and gone to parts unknown in th e
United States . Service was made within due time upon the soli -

MARTIN, J .A . citor who had acted for them at their trial, but we are informe d
that he said he had no authority to continue to do so, and as ther e
was nothing to be done in the working out of the judgmen t
(conviction) the service upon him was unauthorized and wholl y
ineffectual upon the principle we recently laid down in Sunder -
Singh v . McRae [ (1922), ante p . 67] . We have been referre d
to the case of Wills d Sons v . _leSheery (1912), 82 L .J., K.B .
71 ; (1913) 1 K.B. 20, in support of the submission that it i n
principle covers the facts at bar and after a careful examinatio n
of it, I am of opinion it does so, and hence we have jurisdiction
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herein. There are additional facts, it is true, in the Wills case COURT OF
APPEA L

which are absent from these and there has been an unfortunat e
conflict of authority in the English cases, but from the Wills

	

1922

case there is to be extracted from the judgment of each of the Oct . 3 .

three judges who sat on it, the clear opinion, stripped of

	

REx

extraneous circumstances, that where the appellant had done
READER

everything in his power to serve the respondent, and it wa s
shewn that it was impossible to do so, then that "is a valid

	

Rv
$

excuse for not complying with the section," as Lord Alverstone, TxoMPso N

C.J. puts it at p. 23, and the other judges concurred, which
concurrence involved the overruling of Foss v . Best (1906), 2
K.B. 105 ; 75 L.J., K.B. 575, to which Channell, J . had been

a party, and he stated the principle in question thus at p . 26 :
"The question is whether the statute has been sufficiently complied wit h

if the party has done everything in his power to effect service and it is
clearly impossible for him to do so . There are authorities which suppor t
both views, but as my Lord has discussed them so fully I need not d o
so again ." MARTIN, J .A .

I have considered the ease of Godman v . Crofton (1914), 3
K.B. 503 ; 83 L.J., K.B. 1524, which is not in point and th e

question (lid not arise therein, because as Mr. Justice Atkin
says, p . 812 :

"In the present case it is clear that the solicitors had in fact authorit y
to accept this notice. That being so, it is unnecessary to go further an d
shew that the notice actually came to the mind of the client . "

It follows that the appeal from the order of the learne d

County judge should be allowed and the conviction restored.

GALLIHER, J .A. : On the 24th of February, 1922, the accuse d

Pete Thompson was convicted of selling liquor and sentence d
to six months in the common gaol at Nelson by Neil McCallum ,
stipendiary magistrate for Yale County .

On motion by way of appeal to the County Court judge of
Yale, the conviction was on the 3rd of May, 1922, quashed .
From this judgment the Crown appeals to this Court . Counsel
for the Crown (no one appearing for the respondent) state d
that he had been unable to effect personal service of the notic e
of appeal upon the accused, he having left the Province and
gone to the United States, and that failing to make such service,

after every effort to do so, he had caused a copy of the notice

OALLIHER,
J.A.
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of appeal to be served on C . F. R. Pincott, who had appeared
as solicitor for the accused on the appeal to the County Court .
This is confirmed by an affidavit of service which appears in the
appeal book .

There is no evidence or suggestion that Mr. Pincott was at
the time of service acting in any capacity for the accused, and
the inference is all the other way as the accused had left the
country .

The question to be determined is : Is such service sufficien t
to give this Court jurisdiction to hear the appeal? In m y
opinion it is not. Our rules provide that notice of appeal shal l

be served on all parties affected by the appeal . Here there was
no service upon the accused nor upon any person representin g
him .

The most recent case I have been able to find is Godman v .

Crofton (1914), 83 L.J., K.B. 1524, where most of the cases
bearing on the point are considered. There it was held (Lor d

Coleridge, J ., at p . 1527) that there was prima facie evidence
that the solicitors upon whom the notice was served were stil l

acting on behalf of the respondent, and therefore were acting a s

the agents of the respondent in receiving the notice of appeal ,

and in such a case personal service was not necessary. With

this view, the others, Avory and Atkins, JJ ., concurred. As I
before pointed out, neither the accused nor any one that could

be said to be representing him was served.

As will be seen by a reference to the cases cited, and referre d

to in Godman v. Crofton, supra, there is some conflict of

authority on the point, but none of them go so far as to say tha t
the Court can entertain an appeal on facts similar to those in

the case at bar .

MCPHILLIPS, MCPnILLIPs, J .A . : I am in agreement with my brothe r

MARTIN .

EBERTS, J.A. would dismiss the appeal .

Appeals dismissed ,

Ma tin and McPhillips, M. A., dissenting .

Solicitor for appellant : Walter Clayton .

Solicitor for respondents : C . F. B. Pincott .

COURT OF
APPEA L

1922

Oct . 3 .

REx
V .

READER

REx
v .

THOMPSON

GALLIHER,
J .A .

J .A .

EBERTS, J .A .
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REX v. FAIULDS .

Criminal law—Sale of draft—To be payable in Liverpool—Payment at l
Liverpool refused—No credit—Charge under section 355 of Criminal
Code—Conviction—Quashed on appeal .

the order of Lloyd's Bank Limited for deposit to my credit" and the FAL'LD s

clerk in Faulds Limited who was putting the matter through for H . ,
wrote a letter to Lloyd's Bank, Limited, in Liverpool, asking them t o
place the proceeds of the draft (which was enclosed) to the credi t
of H. The letter with enclosure was then handed to H . When H .
presented the draft at Lloyd's Bank, Liverpool, payment was refused .
On a charge against J. M. Faulds under section 355 of the Criminal
Code for converting the money to his own use and for failing t o
account for it, it was found by the trial judge that Faulds Limite d
was an alias for Faulds himself ; that Faulds stood close by and
knew of the transaction carried out by his clerk ; that Faulds Limited
had no credit either at Lloyd's Bank, Liverpool, or at Parr's Bank ,
London, and they did not remit H . 's money to England as undertaken .
Faulds was convicted on both counts under said section .

Held, on appeal, by way of case stated from CAYLEY, Co . J ., that on the
facts as stated the case did not come within section 355 of the Criminal
Code and the conviction should be set aside.

Per MACDONALD, C .J .A. : On the finding the money was deposited with
Faulds Limited, an incorporated company entirely distinct fro m
Faulds himself ; that it was misappropriated by Faulds Limited, and
Faulds Limited did not carry out the trust imposed upon it . There
is no finding that the company misappropriated the money with th e
knowledge and consent of Faulds, so that the foundation for th e
charge is wanting . The finding of the company being an alias for
Faulds is not material.

Per MARTIN and GALLIHER, JJ.A . : The finding of fact is insufficient t o
bring the offence home to the accused and does not support the charge .

Per MCPun .ra ps, J .A . : There is no evidence to connect the defendant with
any transaction which would fall within the purview of section 355
of the Criminal Code.

APPEAL by way of case stated from the conviction of the

accused on a charge under section 355 of the Criminal Code . statemen t

CAYLEY ,
co . J .

1922

Oct. 1 .

H. entered the offices of Faulds Limited in Vancouver and in exchange for ACOURTPPS of
APPEAL

$1,000 received £23 in cash and a draft for £200 drawn on the London
County Westminster & Parr's Bank Limited, Cornhill Street, Oct . 20 .
London, reciting "pay from our credit balance to the order of H.
£200" and signed Faulds Limited, J . A. M. Faulds, President, and

	

RE X
A. George, Secretary Treasurer . H. then indorsed the draft "pay to

	

V .
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CAYLEY,
CO. J .

192 2

Oct . 5 .

COURT OF
APPEAL

Oct . 20 .

REX
V .

FAULD S

CAYLEY ,
co . J .

The facts are set out in the case stated and reasons for judgment
of the trial judge .

Wood, for the Crown .
Hogg, for the accused .

5th October, 1922 .

CAYLEY, Co . J . : Halliday went into the office of Faulds &
Company with $1,000, which he wished to put into Englis h

money. Ile received some £23 in English money . It was
suggested . to him by the cashier in Faulds & Company that h e
should take a draft on Liverpool for the balance . He paid $89 5

to Faulds accordingly . Now, on what terms was that $895 pai d
to Faulds? It was paid to Faulds & Company on the term s
that it was to be accounted for to this than in Liverpool . There
were two accountings, as a matter of fact ; one was an accounting
to a Liverpool bank, as mentioned in the. requisition	 Lloyd' s
Bank, Limited, of Liverpool ; and in the second. place it was t o
be accounted for to Halliday himself . Now that accounting was
never made. Why need we go beyond . that ? The draft wa s
to be paid out of the proceeds of Faulds's credit balance accord-
ing to the draft given to Halliday ; "pay from my credit bal-
ance ." He had no credit balance ; no credit balance of any kind.
Ile never had, according to the evidence, any credit with Lloyd' s
Pank. Lloyd's Bank were advised from time. to time by Fauld s
of drafts that would be presented to them . They entered thos e
advices as if the drafts had arrived, and debited his account
accordingly . Put when the drafts did arrive, it is quit e
apparent from the statement made by the bank that they pai d
no draft unless the funds had also arrived .

At the time this draft was issued to Halliday, advices ha d
been sent out by Faulds amounting to over $10,000 . If he ever
had any credit in Liverpool, it. had long since been exhausted

by previous advices .

Fraud, direct swindle, conies under the terms of section 35 5
—receiving money on terms requiring hint to account for an d

pay the same—or pay the same . lle neither accounted . for the
same nor paid. the same. It is contended by counsel for the
defence that it was a company that slid this, and not Faulds
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personally . The evidence given was that Faulds was the whol e

company. Everybody took their orders and directions from

Faulds. The conversation carried on between the cashier and
Halliday in applying for this English money was carried o n
within three feet of Faulds, and I have not the slightest doubt

—not for a moment have I any doubt but that Faulds 's ears

were wide open and that he heard every part of it, and knew
exactly what was going on ; that a man had come in with $1,000.

He was an easy mark for Faulds ; that money was doomed righ t
there, only certain plausible mechanism had to be gone through
in order to send the applicant with a quiet mind over to Englan d

where he would be a long wmy from this Province and where h e
would find it very difficult to take any action to protect himself .

And it has been found difficult in the past, as evidenced by th e

fact that $16,000 of customers' money has been dissipated I
presume in a similar manner .

Of the legal point as to whether Faulds personally is a party ,
you will find the case of Rex v. Campbell in (1912) 19 Can.

Cr. Cas. 407. A man named Campbell was the president o f

the Campbell Shoe Company ; he made a report in which fals e

representations were contained . The question was, was the
company liable, or was Campbell personally liable ? lie wa s

found personally liable on two grounds . One was that the

company was really himself in disguise ; he owned nearly al l

the shares . The other was under section 69 of the Code .

In what respect does that resemble the present case? If I

understand aright, there were 101 shares in this company here ;
it may have been one hundred and five. Xinety-eight of these

shares were held by Faulds's wife . A nominal share was held
by himself ; an unpaid share was held by George, and there wa s

some suggestion that some Russians held a share each, but wha t
that meant I cannot ascertain. At all events Faulds 's wife ,
who must for the purpose of this ease be considered as identica l
with Faulds himself, was the whole company . When a man puts
all the shares of a company of which he is the sole manager —
a one-man company in the name of his wife, no Court for a
moment believes that any valve leas been paid for those shares .
It is a method of escaping liability for the man himself .

CAYLEY,

CO . J.

1922

Oct. 5 .

COURT OF
APPEAL

Oct. 20 .

REX
V.

FAULDS

CAYLEY ,

Co . J .
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CAYLEY,
CO . J .

192 2

Oct. 5 .

COURT OF
APPEA L

Oct. 20 .

REX
v .

FAULD S

CAYLEY ,
CO. J .

Faulds and Faulds Company are identically one. Faulds i s
liable for anything that Faulds Company do . And in the

second place he would be liable under section 69 of the Code
as an abettor ; an aider and abettor. A company cannot commi t

frauds except by and through certain people . These people

are all aiders and abettors, and as such they are liable a s
principals .

I hold Faulds guilty, under section 355 of the Code, of receiv-
ing money on terms that he should account for, and not account-
ing for them. He is charged with converting it to his own use
or failing to account for it. There is no doubt he did convert
it to his own use. I convict him under both charges .

The case stated is as follows :
"I find, from the evidence of Halliday, who says : `From the surroundings

it led me to believe there was foreign money exchanged and that was the

idea or thing that brought me in there .' That Halliday went to exchange

Canadian money for English money ; that he put down $1,000 Canadian

money and received £23 English money and that as to the balance `The

cashier suggested to me that he send it over for me .' `The result was I

received a cheque .'

"I had no doubt of Halliday's essential veracity. He was both moderate

and exact in his statements . I would judge also that, while not illiterate ,

he was not a business man as we would understand a business man. If

he had wanted to buy a draft he would have gone to a bank . He did not

want to buy a draft . Finding that Faulds Ltd . were willing to sen d

his money over to England for him he accepted them as his agents an d

in effect they became his trustees to transmit his money in England.
This is confirmed by exhibit 3 which is a letter dated May 23rd fro m
Faulds Limited to Lloyd's Bank Limited, Liverpool . This letter con-

cludes : 'Thanking you for your kindness to our client .' It is furthe r
confirmed on pages 13 and 14 of the transcript where Faulds personall y

said to Halliday with reference to this money : `I sent it' or `We sent it, '

meaning that Faulds's office sent the money to England . I must conclude,
from this evidence, that Faulds Ltd . occupied the position of agents of

Halliday to forward $895 to Lloyd's Bank at Liverpool .

"I must also find that Faulds Limited was an alias for Faulds himself.

The evidence was that 98 shares of Faulds Limited was in the name o f
Mrs. Faulds, 1 share in the name of the prisoner, 1 share in the name of

FauId's clerk, George, and 1 share said in an indefinite manner by Faulds' s

counsel to be held by a Russian. George did not recollect ever attendin g

a meeting of shareholders and when confronted with the minutes of on e

such meeting seemed surprised from which I surmised that such a meetin g

of shareholders was probably an informal affair, more or less of a per-

functory operation such as is habitual in all one man companies .

"I find that Faulds was within three feet of Eldridge and Halliday whe n

the transaction referred to took place and I judge that he heard every
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word of what transpired . Faulds was then in a bankrupt condition . CAYLET,

They went into bankruptcy a month later and had no business to receive

	

Co . J.

money from clients at the time .
"It was shewn that Faulds Ltd . had no credit at Lloyd's Bank, Liver-

	

1922

pool, or at the London County Westminster & Parr's Bank, Limited, Lon-

	

Oct. 5 .
don ; that they had no overdraft at either place and that they did not remi t
Halliday's money as they undertook to do but fraudulently converted it COUET OF

to their own use . Something was said about interest being charged up APPEAL

against Faulds Limited on his overdraft. There was no interest charged Oct . 20 .
up to Faulds . This is shewn by the statement of account rendered to
Faulds Limited by their London agents brought up to June 30th and

	

RE x
enclosed in a letter to Faulds dated July 4th, 1922, and marked Exhibit 11 .

	

v.
"Halliday presented his duplicate cheque to Lloyd's Bank, Liverpool, FAULD S

but there was no money for him.
"On these facts I held that the case came within section 355 of the Code °AYLEY ,

and the question on which I think counsel for the defence wishes a case Co. J.

stated is : Was I right in so holding?"

The appeal was argued at Vancouver on the 20th of October ,

1922, before MACDONALD, C .J.A., MARTIN, GALLIHER, MC-

PHILLIPs and EBERTS, JJ .A .

Hogg, for appellant : This was a contract there being the
purchase of a draft . The instrument is complete in itself.
The question of accounting does not arise and evidence to var y

the contract is inadmissible : see Leake on Contracts, 5th Ed . ,

122 ; Brown v. Langley (1842), 4 Man. & G. 466 at p. 472 .
The money was not received on terms requiring him to account :
see Rex v. Unger (1894), 5 Can. Cr. Cas . 270 ; Rex v. MacKay

(1918), 1 W .W.R. 945 ; Rex v . Thompson (1911), 1 W .W.R .
277 ; Rex v. Nevison (1919), 27 B .C. 12 at p . 14.

Wood, for the Crown : The charge is he took the money ($895 )
to remit it to Lloyd's Bank, Liverpool . The bill of exchange was
simply the matter of remitting. He did not remit but kept th e
money : see Rex v. Campbell (1912), 19 Can. Cr. Cas. 407 .
The Court below found that Faulds Limited was an alias for
Faulds. It was a one man company : see Salomon v. Salomon

& Co. (1897), A.C. 22.

MACDONALD, C .J.A . : The question on the facts in the cas e
stated is, "Was the learned judge right in holding that the charge

came within section 355 of the Code?" My answer to that i s

that it did not come within that section of the Code . The

Argumen t

ACDONALD,
C .J.A,
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FAULD S

AIACOON ALD,
C .J .A .

crucial point in the case, as I see it, is that by his finding the
learned judge says that the money was deposited with Fauld s
Limited. Now, Faulds Limited is an incorporated company ,
and a distinct entity from Faulds himself ; that it was mis-
appropriated by Faulds Limited we also are told by the finding ,
in other words, that Faulds Limited did not carry out the trus t
that was imposed upon it, and which it had agreed to carry out.
I can quite conceive that if a further finding had been made b y
the learned judge that Mr . Faulds, to use the language o f
section 69 of the Code, had aided and abetted the fraud . which
the learned judge has found--was committed by Faulds Limited
—then he would be within the section, and other things being
sufficient, would be guilty of the offence mentioned in that
section ; but there is no such finding. The only finding that can
possibly be said to approach nearly to it is that he was withi n
three feet of Mr. Eldridge when Eldridge carried out the trans -
action., and that the learned judge thought he had heard.. Now
if he had found that he had heard, instead of saying "I judge
that he heard" ; had. he said, "I find that he had heard what took
place," still the offence would not be complete . No offence, up
to that time, had been committed because on the assumption tha t
the company received the money to be remitted the time ha d
not then arrived at which there was any breach of trust . He
would have to go further and find that the company misappro-
priated the nionev with the knowledge and with the consent o f
Faulds. There is no such finding, and therefore the foundatio n
for the charge is wanting. I think the finding of the learned
trial judge as to the alias is not very material, for this reason ,
the company was an incorporated company, not . a mere trade
name ; it was therefore a distinct entity ; it had its officers an d
it had its directors, and it had its servants . It could act inde-
pendently altogether of Mr . Faulds, it could accept the loone y
independently of him, it could misappropriate it independentl y
of him, and therefore the proportion of stock held by him ,
whether 99 per cent . .or one per cent. could make no difference .

I think therefore the question should be answered as I hav e
indicated in my opening statement .

The order then will be for the discharge of the accused .
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MARTIN, J.A. : The findings of fact here are insufficient t o
bring the offence home to the accused . I experience no diffi-
culty about the law, but the evidence in the case before us, t o

which we are confined, does not support the charge . The
appeal should be allowed, and the conviction set aside .

GALLIHER, J.A . : I agree .

McPuILLIrs, J.A . : I would allow the appeal and quash th e

conviction. In my opinion, section 355 does not, in its intent,

nor in its plain reading, cover the ease that the learned judg e
in the Court below had before him . The case that he had befor e
him was one of contractual obligation . Whatever may hav e
been the discussion that took place before the draft was accepted ,

according to good canons of law, whether it be civil or crimina l

law, it is only the result to which we look, not that which was i n
the nature of negotiations, and the learned judge in the Cour t

below has accepted the result . The result was a bill of ex-

change. The practical result was that Air . Halliday not only
accepted the bill of exchange, but he exercised ownership o f
the bill of exchange, and indorsed on its back the name of
the indorsee, from him, not from Faulds Limited, but he

being the payee, created the indorsee—Lloyd 's Bank. And
then that bill of exchange being sent to England to Lloyd' s
Bank, Liverpool, strange to say, never was presented to th e
London bank upon which it was drawn as far as the evidence
in the case is reported to us by virtue of this case stated . The
incident which would follow ordinarily has not followed, tha t
is, not being paid, there would be the responsibility to pay it ,
upon Faulds Limited. It would seem to me that there ha s
been the endeavour to utilize the Criminal Code to collect a
debt .

Being a corporation, the question is, who did offend agains t
section 355, if the transaction did come within 355 ? I hav e
before me a decision of the Supreme Court of Canada in th e
case of Union Colliery Company v. Reginarn (1900), 31 S .C.R .

81 at pp. 8S and 89 . There Mr. Justice Sedgewick, delivering
the judgment of the majority of the Court, said, referring to

the first words that we find in 355, "every one''—"Every

CAYLEY,
co. J .

192 2

Oct . 5 .

COURT OF
APPEAL

Oct . 20 .

REX
V .

FAULD S

MCPIIILLIPS,
J.A .
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Mr. Justice Sedgewick says on that point :
FAULUS "The anticipated event occurred and they are criminally responsible fo r

it . It is not, I think, necessary to search through other provisions of th e

Code to find the penalty . The common law, in the case of a corporation,

prescribed it—a fine . "

Now if this corporation is guilty of an infraction of section

MCPHILLIPS, 355, it could have been proceeded against as a corporation, and
could have been fined . The enormity of this case, as it occur s
to me, is this, that the criminal law is used to propel a citizen

into gaol when nothing more is established than a contractua l
obligation or at the most the wrong doing of the corporation .
There is no evidence to connect the defendant with any transac-
tion which would fall within the purview of section 355 and

constitute an infraction thereof.

EBERTS, J .A . : I agree. The case would not come unde r

ERECTS, J .A . section 355 . I think the ruling was an erroneous one, and th e
accused should be discharged .

Conviction set aside.

CAYLEY, one commits a theft ." "Every one" is an expression of the
Co. J .

same kind as person, and therefore includes bodies corporat e
1922

	

unless the context requires otherwise.
Oct . 5 . And if a case was made under section 355, it could not be

COURT OF made against the individual, i .e ., Faulds, upon the facts of thi s
APPEAL case ; it would be against the corporation .

Oct . 20 .

	

Then it might be said, you cannot imprison a corporation,
therefore it cannot refer to a corporation . Let me read what
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HUNTER,

C.J.B.C .

1922

Oct . 25 .

V .
BEGUI N

Statement

Judgment

REX v. BEGUIN .

Criminal late—Charge of murder—Acquittal—Shot-gun and rifle seize d
when arrested-Application for order for their return—In the circum-
stances of the case application refused .

The applicant's shot-gun and rifle were seized when he was arrested on a

charge of murder . The evidence of the accused on the trial was that

his wife told him that one Denoreaz (who was married to accused's

sister) had had criminal association with her five years previously .

He took his gun and went to Denoreaz's house intending to kill him

but on getting there he told Denoreaz he would give him a week t o

leave the country . He then went home and had further conversation

with his wife in which she admitted criminal association wit h

Denoreaz during the five years previously . He got up the next

morning early and going near Denoreaz's house waylaid him a s

he was going to his barn and shot him. The jury brought in a

verdict of not guilty. On the application of the accused for an

order for the return of his shot-gun and rifle :

Held, refusing the application, that inasmuch as a verdict of murder was

the only verdict open on the evidence, the administration of the la w

should not be further discredited by the return of the weapons to

the assassin .

APPLICATION by accused who was acquitted of the charge
of murder for the return of his shot-gun and rifle. The fact s
are set out in the reasons for judgment . Heard by HUNTER,

C.J.B.C. at Nelson on the 24th of October, 1922 .

Beguin, in person, for the application .

25th October, 1922 .

HUNTER, C .J.B.C . : This is an application by Charles
Beguin for an order for the return of a shot-gun and rifle whic h
had been secured by the police on his arrest for the murder
of one Denoreaz, his brother-in-law.

On his trial for murder before me, it appeared, according t o
his own statements, that, on his being told by his wife tha t
Denoreaz had had criminal association with her five years pre-
viously, he took up the shot-gun and proceeded to Denoreaz ' s
house with the intention of killing him, but after an intervie w
with Denoreaz and Mrs. Denoreaz, who is his sister, told him
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C .J .R .C .

192 2

Oct . 25 .

REX
V .

BEGUI N

Judgment

that he would give him a week to leave the country, otherwis e
he would kill him on sight ; that after his return to his own
house about 5 p .m., he had another conversation with his wife,
by whom he was informed that different acts of association
(forced, according to her) had taken place during the five years .
Some time after going to bed he got up, dressed himself, took
the rifle, placed four soft-nosed cartridges in the magazine, an d
after wandering about like a wild beast, as he expressed it ,
secreted himself in a shed on Denoreaz's place, just on the wa y
between the house and the barn, where it was Denoreaz's habi t
to do the milking in the morning ; that he met him coming
down with a bucket to the barn about 7 a .m . ; and that he fired
at him when close to him ; that he thought he had missed a s
Denoreaz turned to run away ; that he had dropped him with
a second shot after he had got about 50 yards away . In reality
it was about 50 feet . Examination of the body sheaved tha t
Denoreaz had received two wounds, either of which would caus e
death within three minutes. About 7.30 a .m. the postmaster ,
hearing of the affair, went to Denoreaz's place and found hi s
wife lying over the body . A couple of hours afterwards h e
had a conversation with the accused, the latter saying : "I sup-
pose you want to know all about it . I shot him this morning.
He has been persecuting my wife ." That same night he was
arrested by Constable Oland, who, after giving hire the usua l
caution, received a written statement signed by the accused ,
which he had prepared before the constable's arrival . In his
statement he says : "I heard him coming out of his house at
about 7 and as I was stepping out of the shop he was ten fee t
away from me. The first shot missed, I believe, and he starte d
to run back. The second shot dropped him about 50 yard s
away," and at the end of the statement he says : "I regre t
deeply having rendered my sister a widow, but then she ha d
only one child to my wife's three babies, and it was one of us
that had to go ." At the preliminary hearing five days later ,
after being given the usual caution, he said he wished to hand
in a written statement . In this statement, after detailing what
had been told him by his wife, and, according to her, the act s
of association were without her consent, he says :

""I felt also that as long as he lived I could not care for my wife any
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more, although I never had any doubt she was innocent, so I killed him, HUNTER,

and although I have been tormented with remorse ever since on account C .J .B .C .

of his wife and relatives at Trail, I feel the regained love of my wife an d

three little children is worth anything that I have to pay for it . Denoreaz

	

1922

told my wife once that he had seen me coming against his house with a Oct .23 .

gun and was sure it was to kill him . Also, on the night of his death ,

even after I had given him a week's notice, he said to his wife he felt

	

RE X

sure I was going to shoot him in the morning. This shews that he

	

v'
BEGI'I N

would have done it if he were in my place, and for him, like for me, ther e

was only one possible way to redeem one's woman's honour . "

The evidence is, therefore, indisputable, that there was a

threat to kill, followed by the killing itself after the lapse of

several hours, during which the accused and the deceased wer e

not near each other, and although the deceased had been given

a week to leave the country . Undaunted by these facts, counsel

for the accused eloquently pleaded self-defence, which, however ,

must have seemed a mockery to anyone who heard him .

To speak plainly, the only verdict open on the evidence wa s

that of murder, and if the jury saw fit they could have adde d
a recommendation to mercy, which doubtless would have been

carried out .
The result is that a self-confessed murderer was allowed to

go scot-free by a jury of his peers, and for the first time, as fa r

as I know, a special kind of lynch-law has been sanctioned i n

this country, as it makes no difference in principle whether th e

victim is slain by one man who lurks in ambush or by a mo b

who openly attack him .
I am now asked to add further discredit to the administra-

tion of the law by returning the weapons to the assassin .

I reject the application.
Application refused .

Judgment
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ATLAS RECORD COMPANY, LIMITED v . COPE &
SON, LIMITED .

Practice—Appeal—Right to—Waiver by taking benefit under judgmen t
below .

If a party appeals from a judgment that is in his favour for a portio n
of the amount claimed and pending the appeal he proceeds upon the
judgment and obtains the relief granted thereby, he has preclude d
himself from further prosecuting the appeal .

APPEAL by plaintiff from the decision of CAYLEY, Co. J . ,
of the 9th of June, 1922, in an action to recover $150 unde r
an agreement to insert in three issues of the "British Canadia n
Industries" the trade announcement of the defendant . The
plaintiff Company recovered $50 and costs on the trial and gav e
notice of appeal . Solicitors for the plaintiff then sent the
defendant's solicitors a bill for the amount recovered and costs
amounting to $84.95 and asked for a cheque for this amount ,
which was paid and accepted by plaintiff's solicitors .

The appeal was argued at Vancouver on the 26th of October ,
1922, before MARTIN, GALLIHER, MCPnznnn'S and EBERTS ,

JJ.A .

_llolson, for appellant.

Martin, K.C., for respondent, took the preliminary objec-
tion that having demanded payment of the amount it wa s
entitled to under the judgment and having received payment
plaintiff is now precluded from appealing against said judg -

Firgument meat. If plaintiff takes the money and keeps it it cannot
bring an appeal : see I Videan v. Westover (1897), 29 Out . 1
at p. 6. If you take advantage of an order you must stan d
by it : see Royal City Planing Mills v . Woods (1888), 6 Man .
L.R. 62 ; Wilcox v . Odden (1864), 15 C .B. (x.s .) 837 ; Pearce
v . Chaplin (1846), 9 Q .B. 802 : Giraud v. Austen (1842) ,
1 Dowl . (N .s .) 703 ; Hayward v . Duff (1862), 12 C .B. (Y.s . )
364 ; Spencer v . Cowan (1896), 5 B.C. 151 .
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Molson, contra : The underlying principle is "approbate and COURT O F
APPEA L

reprobate" : see Russell v . Diplock-Wright Lumber Compan y
(1910), 15 B.C. 66 .

	

The affidavit sheaved it was not the 1922

intention to take advantage of the judgment, the money was Oct . 26.

taken subject to the right of appeal .

	

We are only appealing ATLAS

from that portion of our claim that is not enforced : see Inter- RECORD Co.
LTD .

national Wrecking Co . v . Lobb (1887), 12 Pr. 207 at p . 212 .

	

v .

COPE &

MARTIN, J .A . : We are all of opinion that the objection is
Sor, LTD '

well taken, and that, upon the general principle that you canno t
approbate and reprobate a judgment, the appellant has put him-
self out of Court. The case is, that having obtained a judg-
ment (at the same time intending to appeal from that judg-
ment) an extraordinary thing was done ; videlicet, while con-
templating that appeal the judgment creditor wrote to th e
judgment debtor and demanded payment. Now, only one of

MARTP7, J .A .
two things could follow. If he did not pay, the sheriff would
make him pay . Instead of waiting for the sheriff, he sent the
cheque. Now, that judgment was then completely paid an d
satisfied. That is the end of the matter, in my opinion ,
because it is perfectly apparent there was nothing else to b e
said about it, having paid . The whole thing is, that if you
propose to bring an appeal from a judgment, you must be
careful not to take benefits under that judgment .

GALLIIIER, J .A . : I have nothing to add to my brother
MARTIN ' S views. I would naturally feel disposed to relieve
them if the law would allow me to do so, but I see nothin g

in this case, according to the authorities, to permit me.

MCPuILLiPs, J .A. : I am of the same opinion as my brothe r
MARTIN. I would refer to Videan v. Westover (1897), 29

Ont. 1 at p. 6. There is a well-recognized principle (an d
practitioners must pay attention to it) that you waive your

right to appeal if you do anything voluntarily in the way of MCPHIALLIPS ,

taking the fruits of a judgment that you are not satisfied with .

Anything you may do in the way of compulsion in respect o f

the judgment is different, and it does not affect the right o f
appeal.

GALLIHER,
J.A.
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COURT OF

	

EBERTS, J .A . : I would allow the motion .
APPEAL

1922

	

Appeal dismissed.

Oct . 26 .

	

' Solicitors for appellant : Walsh, JZcKim & Mousser .

ATLAS

	

Solicitors for respondent : Marlin, JIcGeer, McGeer &
RECORD Co . 11' ilson .LTD .

v .
COPE &

SON, LTD .

MCDONALD, J. VINEY v. BRITISII COLUMBIA ELECTRIC RAILWAY
(At Chambers)

COMPANY LIMITED .

Practice—Judgment obtained by default—Plaintiff offers to allow defend-
ant in to defend if Statute of Limitations not pleaded—Application t o
set aside judgment—Terms—Costs .

The Court, in setting aside a judgment obtained through a slip of the

defendant Company's solicitor and in allowing the defendant t o

defend the aetien, has no power to impose upon him the condition

that he shall not plead its special Statute of Limitations .

A PPLICATION by defendant to set aside a judgmen t
obtained through a slip of the defendant Company's solicitor .
After judgment was entered the plaintiff's solicitor immediatel y
offered to allow the defendant in to defend if he did not plead
the Company's special Statute of Limitations, and the plaintiff
asked that this be a term of the order . Heard by MCDONALD,

J. at Chambers in Vancouver on the 0th of October, 1922 .

Gilmour, for the application.

Ross, K.C., contra .

30th October, 1922 .

MCDONALD, J. : This is an action for damages in which th e
plaintiff, owing to a slip of the defendant's solicitor, entere d
judgment by default . The plaintiff's solicitor immediately
upon signing judgment wrote a letter to the defendant's solicito r
stating that he was prepared that the judgment be set asid e

192 2

Oct . 30 .

VINEY
V .

B .C.
ELECTRIC

RY . Co .

Statement

Judgment
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upon the terms that the defendant should not be allowed to set MCDONAL", J .
(At Chambers)

up its special Statute of Limitations. The defendant now —

moves to set aside the judgment . Plaintiff's solicitor does not 192 2

ask for costs but asked that the term above mentioned be Oct . 30.

imposed. In my opinion, there is no power to make any such VINEY

order. It seems clear on the authorities that where this is a

	

B . B.C .
meritorious defence and judgment has been obtained by a slip, ELECTRI C

the only terms to be imposed on setting the judgment aside are RY . Co .

that the defendant shall pay the costs of the entering of th e
judgment and the application to set it aside . See MacGill v.

Duplisea (1913), 18 B .C. 600 ; Pooley v. O'Connor (1912) ,

28 T.L.R. 460, and Village of Kronau v. Euteneier (1916) ,
34 W.L.R. 168 .

The judgment is accordingly set aside without costs to either
party inasmuch as the plaintiff's solicitor does not ask for costs .

Application granted.

DENNY v. LLOYD .

	

MCDONAL J .

Costs—Further evidence by plaintiff after defendant's case is in—Adjourn-
ment—Pleadings .

192 2

Oct . 25 .

	

After the evidence was all in and defendant's counsel had submitted his

	

DENN Y

	

argument the plaintiff asked leave to call a witness to prove that

	

V .
T.Loy D

notice of an assignment of the claim in question from R. to the
plaintiff had been delivered to the defendant before action . The
statement of claim did not disclose the assignment of the claim fro m
the plaintiff to R. or the re-assignment from R . to the plaintiff nor
did the defence raise any issue as to them, but when disclosed on th e
trial the pleadings were amended accordingly. The plaintiff was
allowed to call the witness and an adjournment was taken until th e
following day for that purpose . On the disposition of the costs :

Held, that the plaintiff was entitled to the general costs of the action bu t
the defendant was allowed to set off the costs thrown away by reason
of the amendments to the pleadings .

ACTION on a claim for $1,200, tried by MCDONALD, J., at statement
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McnoNArn,J. Vancouver on the 23rd of October, 1922 . The facts are set

1922

	

out in the head-note and reasons for judgment.

25th October, 1922 .
McDoNALD, J. : As stated at the hearing, I find for th e

plaintiff on the facts, and there will be judgment for th e
plaintiff for $1,200 .

The question of costs has given me some difficulty . After
the evidence was all in and counsel for the defendant had sub-
mitted his argument, the plaintiff ' s counsel asked leave to call
a further witness to prove that notice of assignment of the
claim in question from one Russell to the plaintiff had bee n
delivered to the defendant before action brought . The assign-
ment and notice were already in . In fact, the notice was i n
possession of the defendant and bore date the 3rd of July ,
1922, whereas the writ was issued on the 4th of the same month ;
but, as stated, there was no proof of the actual delivery of th e
notice . Under these circumstances I thought it in the interest s
of justice that the plaintiff should be permitted to call thi s
further witness, and an adjournment was taken to the followin g
day for that purpose.

It might further be mentioned that the statement of clai m
did not disclose that the plaintiff Denny had ever assigned hi s
claim to Russell or that it had been reassigned by Russell to

the plaintiff, and the statement of defence did not raise any

issue as to these assignments, though the defendant knew o f

them. When at the trial, the fact appeared that these assign-
ments had been made, I allowed the plaintiff to amend hi s
statement of claim and the defendant to amend his defence as

it might be advised . Under all these circumstances I think

the plaintiff is entitled to the general costs of the action, but

that the defendant ought to be allowed to set off the cost s
thrown away by reason of the adjournment and by reason of

the amendments to the pleadings . There will be judgment

accordingly.

Judgment for plaintiff.

Oct . 25.
Wismerr, for plaintiff.

DENNY

	

Jamieson, for defendant .
v.

LroYn

Judgment
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RE LEE CHEONG, DECEASED.

	

MCDONALD, J .
(At Chambers )

Succession duty—Marriage—Foreign law—Polygamy—Deceased a domiciled

	

192 2
Chinaman—Two wives lawfully married in China survive .

Nov . 17 .

A domiciled Chinaman by his will bequeathed to his two wives to whom

CIIEONG
On petition by the executor for a declaration that each of the wives

,
DECEASED

is entitled to be recognized as a lawful wife of deceased and tha t

succession duty be payable in accordance with such declaration :

Held, that the petition must be refused as the Courts will not hold tha t

any woman possesses the civil status of wife, if her marriage has

taken place in a country which recognizes polygamy as lawful .

P ETITION by the executor of Lee Cheong, a domicile d

Chinaman who died in Victoria in September, 1910, for a

declaration that each of his two wives is entitled to be recognized

as his lawful wife and that succession duty be payable in accord -

ance with such declaration. Deceased was lawfully married

in China to Lee Loo Sze in 1875, according to the laws of Chin a

then in force, and in 1893 he was lawfully married in China to Statement

Lee Seto Sze according to the laws of China then in force. By

his will, dated the 16th of August, 1910, he bequeathed to each

of his wives an annuity of $1,000 . Both wives were alive and

had the same civil status at the time of Lee Cheong's death.

Heard by MCDONALD, J. at Chambers in Victoria on the 14th

of November, 1922 .

Luxton, .K .C., for the petition.
Carter, D .A .G., contra .

MCDONALD, J. : The above-named Lee Cheong died in the

City of Victoria, in September, 1910, a domiciled Chinaman.

By his will dated 16th August, 1910, he bequeathed to each o f

his wives, named respectively, Lee Loo Sze and Lee Seto Sze ,

an annuity of $1,000 . The executor of his will petitions for a Judgment

declaration that each of the said wives of the testator is entitled

to be recognized as his lawful wife and that succession duty shal l

be payable in accordance with such declaration .

RE LE E
he had been lawfully married in China an annuity of $1,000 each .
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MCDONALD, J . Mr . Carter, on behalf of the Crown, admits that the testator(At Chambers)

was in the year 1875 lawfully married in China to Lee Loo Sze ,
1922

according to the laws of China then in force, and that in th e
Nov.17 . year 1893 the testator was lawfully married in China to Le e
RE LEE Seto Sze, according to the laws of China then in force, and that

(IIEONG,
Dec, ,sEO both wives were living at the death of the testator . It is further

admitted that the deceased was throughout his lifetime domi-
ciled in China. It is further proven that there are three
children of the first marriage and six children of the secon d
marriage, and also that at the time of the execution of the
testator's will and at the time of his death, it was lawful for a
domiciled Chinaman to have more than one wife and that eac h
such wife had the same civil status . For the Crown, however ,
it is contended that neither Lee Loo Sze or Lee Seto Sze i s
the lawful wife of the testator, and that succession duty i s
accordingly payable as if both were strangers .

It seems strange that in this Province where so many China -
men have died leaving estates for distribution this question ha s
not hitherto come up for decision, but I am assured by counse l
that such is the case . Many cases have been cited, a perusal o f
which leads one into a very interesting investigation of the la w
of marriage and the effects of marriage upon the civil status of
the parties and the law of succession .

Judgment Mr . Luxton, counsel for the petitioners, admits that in matri-

monial cases the law of England looks upon a marriage as th e
voluntary union of one man and one woman to the exclusion of
all others, but contends that no case can be found relating t o
succession, intestacy, legacy, or succession duties which lay s
down the same principle. With a view to arriving at a conclu-
sion, the authorities cited below have been examined .

In Warrender v. Warrender (1835), 2 CL & F . 488, it was
held that a Scotchman domiciled in Scotland, who had been
married to an English woman in England, could bring in Scot-
land an action for divorce from that marriage . In the judg-
ment of Lord Brougham, at pp. 530-32, the following passage s
occur :

"Thus a marriage, good by the laws of one country, is held good in al l
others where the question of its validity may arise. For the question
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always must be, did the parties intend to contract marriage? And if MCDONALD,J.

they did that which in the place they were in is deemed a marriage, they (At chambers
)

cannot reasonably, or sensibly, or safely, be considered otherwise than as

	

192 2
intending a marriage contract . The laws of each nation lay down th e

forms and solemnities, a compliance with which shall be deemed the only Nov . 17 .

criterion of the intention to enter into the contract 	 But the rul e

extends, I apprehend, no further than to the ascertaining of the validity
RE LEE

CHEONG ,
of the contract, and the meaning of the parties, that is, the existence of DECEASED
the contract and its construction	 But marriage is one and th e

same thing substantially all the Christian world over. Our whole law

of marriage assumes this ; and it is important to observe, that we regard

it as a wholly different thing, a different status, from Turkish or other

marriages among infidel nations, because we clearly never should recogniz e

the plurality of wives, and consequent validity of second marriages stand-

ing the first, which second marriages the laws of those countries authoriz e

and validate . This cannot be put upon any rational ground, except ou r

holding the infidel marriage to be something different from the Christian ,

and our also holding Christian marriages to be the same everywhere . "

In Hyde v. Hyde and Woodmansel (1866), L.R. 1 P. & D .

130, it was held in an action brought by a husband for the disso-

lution of a marriage contracted in Utah, at a time when

polygamy was there lawful, that the action did not lie, as suc h
a marriage was not a marriage as understood in Christendom .

It is to be noted, however (see p . 138), that the Court made the
following reservations :

"This Court does not profess to decide upon the rights of succession o r

legitimacy which it might be proper to accord to the issue of the poly-

gamous unions, nor upon the rights or obligations in relation to thir d

persons which people living under the sanction of such unions may hav e

created for themselves . All that is intended to be here decided is that Judgmen
t

as between each other they are not entitled to the remedies, the adjudica-

tion, or the relief of the matrimonial law of England . "

In 1866, it was held in Doglioni v . Crispin, L.R. 1 H.L. 301 ,
that the law of the domicil of a deceased person governs th e

succession to his personal property . This principle, I take it ,
has never been questioned, but the case was cited as shewing tha t

the natural son of a person domiciled in Portugal, who by the
law of that country was entitled to inherit his father's property ,
had been rightly admitted to be heard as contradictor to a wil l

set up in England as having been made by the deceased dispos-
ing of his personal property there. So far as I can see this case

is of little value in deciding the questions now at issue, as th e
decision rested entirely upon the ground that all the matters in
question had been decided by a Portuguese Court having juris-
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MCDONALD, J. diction in the premises and that the English Courts were boun d
(At Chambers )

— by that decision.
1922 In 1867,

	

an important case,

	

Connolly v .

	

TPoolrich

	

and
Nov . 17 .
	 Johnson, 11 L.C. Jur. 197, was decided by Mr. Justice Monk,

RE LEE in a most instructive and elaborate judgment, in which the

DEC ~sEO
learned judge discusses the history of marriage and its effect s

upon civil status from the very earliest times. It may be note d
that in In re Bethell (1888) 38 Ch. D . 220, counsel, in referring
to this judgment, stated that it was decided upon the old French
and Canon laws, and could have no effect therefore in a n

English Court. This does not appear to be the fact . A perusal
of the judgment of Monk, J ., shews that the learned judge deal t
not with the Canon or Civil law in deciding the questions befor e
him but with the law of England. In that case it was decide d

that a citizen of Lower Canada who went to the North-Wes t
Territories and there entered into a marriage with a Cree Indian
woman in accordance with the customs of her tribe, though h e
had not lost his domicil of birth, was legally married, and his

children were legitimate, it being further held as a fact that th e
law applicable to Rat River, where the marriage took place, wa s
the Indian law which had never been superseded by any other .
The learned judge dealt with the question of polygamy at p .
246, and says that polygamy is "an incidental, not an essentia l
element, in the law or custom of marriage known among those

Judgment aboriginal tribes," and that its abuse is "not a condition of, o r
an essential ingredient in these barbarian obligations of matri-
mony." And the learned judge goes on to say :

"If proved at all in this case, it is manifestly established as the excep-

tion, not the rule ; and in regard to marriages between Christians and

the natives, it is not proved to be the custom . "

After a further discussion as to polygamy being countenance d
by various nations, the learned judge continued (p. 247) :

"No doubt this [i .e., law which countenances polygamy] is the law

which Christianity expressly condemns, yet the Court has not the least

hesitation in saying, that its existence among the Crees did not render

Mr . Connolly's marriage with the Indian a nullity ."

I take it, therefore, that it was intended to be decided i n
Connolly's case that, the fact that the country where th e
marriage took place recognized polygamy as being lawful di d
not prevent our Courts from holding such marriages lawful i f
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solemnized in accordance with the lex loci contractus. McnoNALD, J .
(At Chambers )

Connolly' s case being that upon which counsel for the peti-
tioners most strongly relied, it must be noted that nowhere in

	

19 2

the judgment, among all the legal authorities both English and 	 Nov. r, .

otherwise, which were cited, is any reference made either to RE LE E

Warrender v. Warrender, supra, or Hyde v. Hyde and Wood- DECEASE o
mansel, supra, though the former had been decided 32 years an d
the latter one year previously. It is a fair conclusion to draw
that had these cases been cited they would have been followed .

In Udny v. Udny (1869), L.R. 1 H.L. (Sc.) 441, it was

held that a domiciled Scotchman could, in accordance with th e
laws of Scotland, legitimate his son by his subsequent marriage

to the child's mother. The real point to be decided in that cas e
was the ascertainment of the true domicil of the father. But
the remarks of Lord Westbury, where he says, at p . 457,-

"The political status may depend on different laws in different countries ;
whereas the civil status is governed universally by one single principle ,
namely, that of domicil, which is the criterion established by law for the
purpose of determining civil status . For it is on this basis that the
personal rights of the party, that is to say, the law which determines hi s
majority or minority, his marriage, succession, testacy, or intestacy ,
must depend, "
are of interest in this case .

In Skottowe v . Young (1871), L .R. 11 Eq. 474, it was held

that the proceeds of land in England devised by a Britis h
subject domiciled in France, on trust to sell and pay the Judgmen t
proceeds to his daughters born of a French mother before
marriage, but afterward legitimated according to French law,

were liable to legacy duty upon the basis that the daughter s
were the lawful children of the deceased and not "strangers in

blood" within the meaning of the Legacy Duty Act . The
decision is based upon the ground that the will in question was

that of a domiciled Frenchman and that his status and that of

his children must be their status according to the law of France.

That status having been determined, the daughters were legiti-

mate and could not accordingly be argued to be "strangers i n

blood." This case was relied upon as shewing that in matters

relating to legacy duty, different considerations arise from those

arising in matrimonial causes, in which latter cases alone
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MCDONALD, J . it had been held that English Courts would recognize onl y
(At Chambers,

exclusive marriages . It is argued from this that in the cas e
1922 at bar, once the status of the wives is ascertained, succession

Nov. 17 . duty is payable accordingly, and that it must be found that each

RE LEE had the status of a lawful wife, having been married accordin g
CxEONG . to the laws of the

	

where their respective marria ges took
DECEASED

	

place

	

b

place and to a nian domiciled in that place.

In In re Bethell, supra, it was held by Stirling, J. that a
domiciled Englishman who went to South Africa and ther e

married a woman of the Baralong tribe according to the custom s
of the tribe, among whom polygamy is allowed, was not validly
married, according to the law of England, inasmuch as th e
marriage was not formed on the same basis as marriages
throughout Christendom, and was not in its essence "a voluntary
union for life of one man and one woman to the exclusion o f
all others." The child of the marriage was held to be
illegitimate.

In Brinkley v.Attorney General (1890), 15 P.D. 76, on a

petition under the Legitimacy Declaration Act to establish th e

validity of a marriage, contracted in Japan by a British subjec t
domiciled in Ireland, with a Japanese woman according to the
forms required by the law of the country, it was held there was

a valid marriage, the basis of decision being that in Japan th e
law of marriage requires that one man unites himself to on e

Judgment woman to the exclusion of all others . The distinction is pointe d

out between the Japanese case on the one hand and the Mormon
and Baralong cases on the other, and it is made clear that in
both the latter instances an unsuccessful attempt was made t o
establish as a valid marriage one which admitted of the possi-
bility of marriage with another person during the life of th e
first wife . Again the principle is reiterated, "that a marriage
which is not that of one man and one woman, to the exclusion
of all others, though it may pass by the name of a marriage, i s
not the status which the English law countenances, when dealin g
with the subject of marriage."

From the above decisions it is, in my opinion, well established

that though the civil status is, generally speaking, fixed by th e
law of the domicil, yet our Courts will not hold that any woman
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possesses the civil status of wife if her marriage has taken place
M C0 L

in a country which recognizes polygamy as lawful .
It follows that the petitions of both Lee Loo Sze and Lee Seto

	

192 2

Sze must be dismissed .

	

Nov . 17 .

Petition dismissed.

ERIKSEN BROTHERS v. THE "MAPLE LEAF . "
CHRISTIAN v . THE "MAPLE LEAF."

HEMEOX v . THE "MAPLE LEAF . "
DALY v . THE "MAPLE LEAF."

RE LEE
CHEONG ,

DECEASED

MARTIN,
LO. J .A .

192 2

Nov . 17 .

Admiralty law—Jurisdiction of Court—Alterations and additions to ship— ERIKSEN

The Admiralty Court Act, 1861 (24 Vict ., Cap. 10, Imp .), Sec . !t—
TilE "MAPLE

"Building or equipping"—Ship or proceeds under arrest of Court— LEAF"
When work done ship in possession of purchaser, vendor still owner
upon the registry and later retaking possession on default in paymen t
of purchase price—Vendor's knowledge of and participation in work —
Liability of ship—Ship arrested at suit of one whose claim really par t
of claim of his firm which instituted action immediately after arrest —
Arrest sham proceeding and not available to support firm's claim—
Arrest good to support other suits instituted bona fide in reliance o n
records of Court .

It was held that work done in making certain alterations in and additio n

to the pilot-house, rig, spars, sails, tanks, etc ., of a gasoline-boat

necessitated by her intended new employment in outside waters, wa s

for the "building" or "equipping" of a ship within section 4 of The

Admiralty Court Act, 1861 (24 Vict ., Cap. 10), Imperial, and claim s

therefor were within the jurisdiction of the Admiralty Court wher e

at the time of the institution of the causes the ship or the proceeds

were under arrest of the Court.

The work had been ordered by the master on behalf of the purchaser wh o

was in sole possession under agreement for sale. The vendor still

remained as owner upon the registry, and later retook possession

before action, upon default in payment of the balance of the purchase -

price. The vendor had personal knowledge of the alterations, etc . ,

and worked on them himself.

Held, under these circumstances, taken together, there was nothing in the m

which formed an objection to the liability of the ship for the claim s

in question .
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MARTIN, The ship was arrested at suit of a member of a firm which was one of th e
LO. J .A .

	

present plaintiffs . His independent claim for wages as a "ship' s

1922

	

carpenter on board the ship `Maple Leaf,'" was in fact only a part of
his firm's claim sued on herein, and immediately after the ship wa s

Nov . 17 .

	

arrested his firm's action was instituted .

Held, that these facts so obviously disclosed males fides and an abuse o f
ERIKSEN

	

the process of the Court that the arrest could only be viewed as a

THE "MAPLE
LEAF"

	

firm ; but the other claimants could support their suits upon it s

existence in fact, because in good faith they instituted their suit s
relying upon the records of the Court which on their face shewe d
that its jurisdiction could be invoked .

ACTIONS to recover payment for equipping and altering a
Statement ship. Tried by MARTIN, Lo. J. A . at Vancouver on the 12th

and 13th of September, 1922 .

E . A. Lucas, for Eriksen Bros ., Christian and Hemeon .
Killam, for Daly .
Robinson, for the "Maple Leaf ."

17th November, 1922 .

MARTIN, Lo. J.A . : These are four actions for equipping
and altering the gasoline-boat "Maple Leaf" at the port of
Vancouver to which she belongs, and it has been agreed tha t

the evidence taken in all of them shall apply to each of them .

The vessel had been used as a cargo-boat plying from Vancouve r
to the Islands in the inside waters of the Gulf of Georgia, but
after she came into the temporary possession of a new owner ,
one Thompson, in April last under an agreement for sale, h e
decided to employ her in outside waters, which necessitate d
(apart from the state of good repair she was in) certain altera-
tions in and addition to her pilot-house, rig, spars, sails, tanks ,
etc., and it is for various parts of this work that the respectiv e
claims are asserted .

At the outset objection is taken to the jurisdiction to enter-
tain these claims on the ground that they are for necessarie s

which were not supplied to a ship "elsewhere than in the por t
to which [she] belongs," under section 5 of The Admiralty
Court Act, 1861 (24 Viet., Cap. 10), Imperial, "but in that
port," i .e ., Vancouver, in answer to which objection the plaintiffs
submit that assuming the work of these material-men (as the y

444

v '

	

sham proceeding and as not having any legal existence as regards tha t

Judgment
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have long been called, The Neptune (1834), 3 Hag. Adm. 129 MARTIN,
Lo. J .A .

at p. 142) may be classed as necessaries, yet quite apart fro m
section 5, their claims are "for the building, equipping or

	

192 2

repairing of any ship" under section 4, and so there is juris- Nov . 17 .

diction, because "at the time of the institution of the cause ERIxsE N

the ship or the proceeds [were] under arrest of the Court," as
THE "MAPLE

section 4 goes on to require. In The Neptune it was said, LEAF "
respecting the ancient remedy of material-men as then regarded ,
and the scope of their operations, p . 142 :

"Those are commonly called material-men, whose trade it is to build ,

repair, or equip ships, or to furnish them with tackle and provision

(necessary in any kind) . Those men, when they have furnished an y

victuals or materials upon the credit of a ship, are certain losers, if the y

be prohibited from taking their remedy against such ships, by arresting

and proceeding to gain a possession of the ship itself till the debt be

satisfied, according to the ancient course of the Admiralty . "

Upon the facts it is beyond doubt that the work herein,
though not "repairing" is nevertheless within the expression
"building and equipping," as employed in section 4 : "building"

would obviously include additions built on to the original build-
ing, and "equipping" is a very wide term depending upon th e
service in which the ship was employed, just as frequently
"there is very little distinction to be found" between "repairs "
and "necessaries" under sections 4 and 5 respectively—The
Skipwith (1864), 10 L.T. 43 ; 10 Jur. (x.s.) 445, wherein
Dr. Lushington said :

Judgment
"Now, with respect to the meaning of the 4th section . . . . I am o f

opinion that, however the claim originally arose, whether it arose fro m
giving credit to the master of the vessel, or not—provided that the clai m
was not satisfied at the time, and that the work for building, equipping ,
or repairing had been done and provided, also that the ship and proceeds
were under the arrest of the Court—it was and is competent to the party
to proceed here . "

In Maclachlan on Merchant Shipping, 5th Ed ., 117, it i s
said that claims for necessaries under section 5 "would n o
doubt cover repairs and equipping," which further illustrates
how the two sections are interwoven, and in the leading case of
The Riga (1872), L.R. 3 A. & E. 516 at p . 522 ; 41 L.J. ,
Adm. 39 (affirmed by the Privy Council in Foong Tai & Co . v .
Buchheister & Co . (1908), A .C . 458 at p . 462 ; 78 L.J., P.C.
31, and applied by me in Victoria Machinery Depot Co . v. The
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MARTIN, Canada and The Triumph (1913), 18 B .C. 515 ; 5 W .W.R.LO . J .A.
581 ; 25 W.L.R. 826), Mr. Justice Phillimore said :

1922

	

"I am unable to draw any solid distinction . . . . between necessaries

Nov. l7 . for the ship and necessaries for the voyage ."

I see no reason, therefore, why said section 4 does not cover
ERIKSE N SEN these claims, and this view brings me to the further objection

THE "MAPLE that although the work had been ordered by the master, Lewis ,
LEAF"

on behalf of the purchaser, Thompson, who was in sole posses-
sion of her under said agreement for sale for $5,250 (upon
which he paid $500) yet the ship was not liable because the
vendor, Brooks, still remained as owner upon the registry, and
later retook possession before action upon default in paymen t
of the balance. Brooks, however, not only gave absolute
possession to Thompson originally but had personal knowledg e
of the alterations, etc ., that were being carried on and actually
worked on them himself in making spars, and raised no objec-
tion because, he says in cross-examination, "I didn't consider
it my business." In these very unusual circumstances there
is no similarity between these cases and those three relied upon
by Brooks's counsel, viz ., Young v. Brander (1806), 8 East
10 ; Mitcheson v . Oliver (1855), 5 El . & Bl. 419 ; 25 L.J. ,
Q.B. 39 ; and Hibbs v. Ross (1866), L.R. 1 Q.B. 534 ; 3 5
L.J., Q.B. 193, and the nature of the actions is entirely differ-
ent, being personal and not in rem, when carefully examined ,
indeed, the ratio of their principles supports the plaintiff s

Judgment
herein ; note, e .g ., the observations of Mr . Justice Le Blanc
in the first of them, at p. 12, wherein it was only held that th e
vendor who was still upon the register and therefore the lega l
owner was not for that mere reason personally liable in
assumpsit for work ordered by his vendee, through his master ,
who had taken possession, and so the said master was a "mere
stranger" to the legal owner who, consequently, could not b e
made liable for his acts : Cf. Hibbs v. Ross, supra, p. 548 .

But the present actions are against the res under the radically
different circumstances of the legal owner's sale, knowledge,
and active participation, and no authority has been cited t o
shew why the res should not be made answerable in such cir-
cumstances, whatever might be said about the personal liabilit y
of the registered owner . Here, though the purchaser was not
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the legal owner yet as he had been entrusted with the absolute MARTIN,

LO . J .A.
possession of the vessel under the agreement for sale, whereb y

he became the beneficial owner, as he is styled in the cases, e .g.,

	

192 2

Frost v . Oliver (1853), 2 El . & B1. 301 at pp . 310, 312 ; 22 Nov .17 .

L.J ., Q.B . 353, he became personally answerable on the facts ERIKSE N

for the work in question and the res also became answerable

	

V.
THE "MAPLE

when the circumstances set out in section 4 arose, i .e., "if at the LEAF "

time of the institution of the cause the ship or the proceed s

thereof are under arrest of the Court." As to this, the fact
is that the ship had been arrested by the marshal on May 19th
last, before the institution of these causes, but the objectio n
which was taken before on motion to dismiss on June 22n d
last (reported in (1922), [ante, p . 325] ; 3 W.W.R. 41) is re -

newed, viz ., that the arrest which was at the suit of Henry Erik -
sen was only a sham proceeding and therefore should be disre-
garded, and hence jurisdiction could not be founded thereupon.

At that time I was of opinion that the evidence which would
justify me in reaching such a conclusion was wanting, but at thi s
trial it was proved that Henry Eriksen was at the time of thi s
said suit, and is a member of the firm of Eriksen Brothers, on e
of the present plaintiffs, and that his independent claim fo r
$97.20 for wages as a "ship's carpenter on board the shi p
`Maple Leaf' " was in truth only a part of his firm's clai m
for $486.67 sued on herein and is included in the particular s
of that claim as carpenter's wages, $346 .60, and immediately
after the ship was arrested at Henry's suit his firm's actio n
was instituted, viz ., on the next day. These facts so obviously
disclose mala fides and an abuse of the process of the Cour t
that the arrest can only be viewed as a sham proceeding, an d
as not having any legal existence as regards those plaintiffs wh o
improperly sought to profit by it ., viz ., Eriksen Brothers ; but
as regards the other claimants I see no reason why they are
not entitled to support their suits upon its existence in fact ,

because in good faith and in innocence of any wrong doing they

instituted their suits relying upon the records of this Court,

which, on their face, shewed that its jurisdiction could be

invoked .

The result is that judgment, with costs, will be entered in

Judgment



BRITISH COLUMBIA REPORTS .

	

[Vol, .

favour of all the plaintiffs, except Eriksen Brothers, whose sui t

is dismissed with costs for want of jurisdiction .

Judgment for plaintiffs except Eriksen Brothers .

44 S

MARTIN ,
LO. J .A .

192 2

Nov . 17 .

ERINSEN
V .

THE "MAPLE
LEAF "

MORRISON, J.

1922

IMPERIAL CANADIAN TRUST COMPANY v .

WINSTANLEY.

Where articles were claimed under a donatio mortis causa it was held
that the evidence of the claimant was sufficient to establish such a

gift notwithstanding section 11 of the Evidence Act, 1911, especially

where there are circumstances which tend to corroborate such evidence.

ACTION by the administrator of the estate of H. A. Lilley,

deceased, to recover a watch and chain and diamond ring claimed

as the property of the deceased . The defendant had lived i n

Lilley 's house as his housekeeper and deceased had propose d

marriage to her, they expecting to be married at a later date.

Letters to the donee by the deceased were produced that wer e

written in affectionate terms . According to the donee's evi-
dence the articles were given to her by the deceased during hi s

last illness and shortly before his death, and before he was

removed to the hospital . She stated deceased handed her th e

articles and said that if anything happened to him she was t o

keep them and not allow anyone else to have them . There was

no one present at the time of the alleged gift nor was ther e

anything in writing produced substantiating the alleged gift .

Tried by MonnrsoN, J. at Victoria on the 23rd of October ,

1922 .

Higgins, K.C., for plaintiff : The gift was made in term s

sufficient to constitute a valid donatio mortis causa, but there

is no corroboration by material evidence other than that of th e

IMPERIA L
CANADIAN
TRUST Co .

V .
WIN -

STANLEY

Statement

Argument

Nov. 20 . Gift — Donatio mortis causa — Evidence of donee—Corroboration—Evi-
dence Act, R.S .B .C. 1911, Cap. 78, Sec. II .
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donee and this is required before she can retain the articles in MORRIS", J .

question: see section 11 of the Evidence Act .

	

1922

Davie, for defendant : If the Court is satisfied that the Nov . 20 .

donee's evidence can be relied upon it is sufficient, notwith -

attributes of a donatio mortis causa ` which go to constitute such
a gift, exist in the present case, viz . : The gift was made with
a view to the donor's death . It was conditioned to take effect
only on the donor's death by his existing disorder—there was a
delivery of the subject-matter of the donation .

As to the second attribute, it is not necessary that th e
donor should by express terms declare that the gift is to b e
accompanied by such a condition . The law infers the
condition.

The serious contention at the trial was as to whether corrobo-
ration is necessary in circumstances of this kind . I find that
the evidence of the donee is trustworthy and sufficient t o
establish the donatio mortis causa : Williams on Executors, Judgment
11th Ed., p . 594 (note) . There are, however, circumstances
which tend to corroborate the donee's evidence, assuming that
the interpretation of the Evidence Act, as submitted by counsel
be based on authority : In re Dillon (1890), 44 Ch. D. 76 at
p . 80 . I do not think that such cases as Thompson v . Coulter
(1903), 34 S.C.R. 261 ; Ledingham v. Skinner (1915), 21
B.C . 41, or Blacquiere v . Corr (1904), 10 B.C . 448, are
apposite .

Of the articles claimed the defendant has only the watch an d
chain and the ring.

The action is dismissed with costs.
Action dismissed.

standing the Act .

	

CANADIAN
TRUST CO.

20th November, 1922 .

	

v.
MoRRIsoN, J. : I find that what is known as the three

	

WIN-
STANLE Y

29
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MURPHY, J . OLIVER v. GRANBY CONSOLIDATED MINING,
1922

	

SMELTING & POWER COMPANY LIMITED.
Nov.24

. Company lau—Coinpany incorporated in British Columbia—Companie s

OLIVER

	

Clauses Act—Share register—To be kept in Province—Exeeution —
Sheriff's transfer of shares—Registration enforced-B .C. Stats . 1901 ,

GRANBY

	

Cap. 75, Sec . 35—R.S .B .C . 1911, Cap . 10, See. 9—R.S.B .C . 1911, Cap .
CONSULI-

	

79, Sec. 20 .
DATE D

ithNSNO,
Where by the Act of Incorporation of a company in British Columbia th e

POWER Co.

	

Companies Clauses Act applies, it must keep its register of share -
holders within the Province, the proper place being the registered
office of the company .

The defendant Company kept its register of shareholders at an office out-
side the Province . The plaintiff purchased from the sheriff under
execution certain shares held by a person in the Company .

Held, that he is entitled to compel the Company to make the proper entrie s
to make him the registered holder of the shares .

Held, further, that the sitars of the shares is in British Columbia in so far
as the provisions of the Execution Act are concerned .

A CTION for a declaration that the plaintiff become the owne r
of 200 shares of the defendant Company on a sale by the
sheriff under execution and that he is entitled to be registered
as holder upon the sheriff's certificate of sale, and to receiv e
from the Company a certificate of proprietorship and for a
mandamus commanding the defendant Company to register th e
transfer and issue the certificate. The plaintiff purchased
from the sheriff under execution the 200 shares of the defendan t
Company of which Myran K. Rogers died possessed on th e

Statement 23rd of July, 1917 . The execution was directed against th e
administrator of the deceased . The defendant Company
declined to register the transfer pursuant to section 20 of th e
Execution Act . The defendant Company has an office in
New York where the Company 's register of shares has been
kept. The plaintiff submitted that the sites of the shares in
question was in British Columbia, the defendant Company
having been incorporated under a private Act of this Province ,
and that the register of shareholders should be kept at th e
registered office of the Company within the Province . Tried

"by MLUPl v, J. at Vancouver on the 11th of October, 1922 .
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A . M. Whiteside, for plaintiff .

Mayers, for defendant .

24th November, 1922 .

MURPHY, J. : In my opinion, the defendant Company i s

bound to keep its register of shareholders within the territorial

limits of British Columbia. By section 35 of its Act of Incor-
poration, B.C. Stats . 1901, Cap. 75, the provisions of the

Companies Clauses Act apply to defendant Company, subjec t
to provisoes not applicable to the question under consideration .
By section 9 of the Companies Clauses Act, R .S.B.C. 1911 ,
Cap. 40, all companies subject to said Act must keep a registe r

of shareholders . The defendant Company, is, therefore, not
only given the right or power to keep a register of shareholder s

by the Legislature, but a statutory duty is imposed upon it t o
do so. It was laid down by the Judicial Committee in Bonanza

Creek Gold Mining Co. Lim. v. Regem (1916), 85 L .J., P.C.

114, that the limitations of the legislative powers of a Prov-
ince expressed in section 92 of the B . N .A. Act, and in
particular the limitation of the power of legislation to such as

relates to the incorporation of companies with Provincial object s
confine the character of the actual powers and rights which th e
Provincial Government can bestow either by legislation o r
through the Executive to rights and powers exercisable within
the Province. The same decision declares that capacity to
acquire rights and powers beyond the territorial limits of a

Province may by apt steps be conferred on a company created
by Provincial authority, but no question on this phase of th e
decision arises on the facts herein . My opinion is strengthened
by the provisions of sections 14 to 20 inclusive of the Com-

panies Clauses Act dealing with the transmission of shares .
The compulsory carrying out of these provisions against a
recalcitrant Provincial company would be greatly hampered, i f
not rendered impossible, if the register of shareholders wer e
outside the territorial limits of the Province . The provision s
of the Execution Act, as to seizing the shares of a judgmen t
debtor, would likewise be made most difficult to work out . As
to where in the Province the register of shareholders should be
kept, I hold it should be at the registered office of the Company.

451

MURPHY, J .

192 2

Nov . 24 .

OLIVE R
V.

GRANBY
CONSOLI-

DATE D
MINING ,

&c . ,
POWER CO .

Judgment
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By the Companies Clauses Act Amendment Act, 1916, th e
defendant Company is compelled to have a registered office i n

the Province to which all communications and notices may be
addressed . Since to carry out a transfer of shares in it s
entirety there must be communication with the Company an d
a change in the register of shareholders it follows, I think, thi s

book must be at the registered office . It may be possible for
the Company, by virtue of the provisions of section 3 of it s

Act of Incorporation, to designate some other place within the

Province where this book may be kept, but on this I am no t
called upon to express an opinion in order to decide the presen t

application . As the plaintiff is the purchaser of the shares i n

question at proceedings under the Execution Act, as to th e
regularity of which there is no question other than the conten-

tion that the defendant Company having purported to keep it s

register of shareholders outside the jurisdiction such proceed-

ings are abortive . I hold the plaintiff is entitled to succeed i n

this action. Defendant Company is a corporation created b y

the British Columbia Legislature . Its corporate rights and
powers are at present confined to the territorial area of Britis h

Columbia . Its shares, therefore, represent property exclusivel y

situate in British Columbia. The British Columbia Legisla-
ture has by the provisions of the Execution Act provided a

method for seizure of these shares when owned by a judgmen t

debtor . I hold the sites of the shares is in British Columbi a

in so far as the provisions of the Execution Act are concerned.

I think this view is in accordance with the decisions in New

York Breweries Co. v. Attorney-General (1898), 68 L.J . ,

Q.B. 135 .

Judgment for plaintiff.
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REX v. WILHELMINA DAVIS . CAYLEY,

Co . J .

Interpleader—Order without notice—Rehearing before County Judge
192 2

Ice-cream parlour used for sale and consumption of liquor—Scope o f
section 57 of Government Liquor Act—B .C . Stats. 1910, Cap . 30, Sees . Nov.24.
76 and 77 ; 1921, Cap. 30, Secs . 57 and 60 .

A magistrate or other interdiction official may make an order of inter-
diction under Section 57 of the Government Liquor Act without firs t
giving notice to the person against whom the order is to be made.

An order of interdiction under said section was made by two justices o f
the peace against the proprietor of an ice-cream parlor on the ground
that loggers and others congregated there to drink liquor, that drink-
ing was carried on on the premises and it was disorderly . On appea l
to the County Court judge under section 60 of the said Act :

Held, that as the whole scheme of the section is to prevent a person wh o
is abusing the use of liquor from doing so to the detriment of himsel f
and family, and that as the accused was not shewn to be indulging i n
excessive drinking nor was his family suffering from his use of in -
toxicants, the order for interdiction should therefore be set aside .

Per curiam : To effect the purpose desired the Provincial authorities a t
the locus in quo might have made representations to the Liquo r
Control Board under section 18 of the Government Liquor Act .

APPEAL to the County Court Judge at Vancouver, unde r
section 60 of the Government Liquor Act, from an order of
interdiction made against Mrs . Wilhelmina Davis by two
justices of the peace at Alert Bay, B.C. The order was mad e
at the instance of the police constable at Alert Bay on th e
information that an ice-cream parlor kept by Mrs . Davis was
a place where loggers and others congregated to drink liquor ,
that there was a great deal of drinking going on there, that th e
provisions of the Government Liquor Act were habitually
violated, that in the opinion of the constable liquor was sold
there, and in the sense of being a liquor dive the place wa s
disorderly. Argued before CAYLEY, Co. J. at Vancouver on the
24th of November, 1922 .

Wood, for accused .
Orr, for the Crown.

CAYLEY, Co. J. : I have taken the opportunity during the
lunch hour to look into this question of notice . This matter is

REX
V .

WIL -
HELMINA
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Statement

Judgment
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dealt with in the Liquor Act, 1910, Cap. 30, Part V . This is
not a trial ; it is a procedure introduced into the Liquor Act fo r
the purpose of protecting a man 's family against his own
excesses, and the matter is dealt with privately in order to
protect the reputation of the man and of his family . It is in

the discretion of these officers named in the Act . The apparent
intention is to treat people who indulge to excess in the same
way as the British laws treat sailors and to restrict their liberty
for their own protection .

This has extended down to the present time. In places
where it is distant from the offices of the Provincial police ,

where they cannot be dealt with by the head of the Provincial
police because they live in Victoria, they have given the sam e
power to any Court of summary jurisdiction, that is, two
justices of the peace, etc ., that they might have the same power

as would the superintendent of the Provincial police . The idea
is to have this dealt with in as quiet a manner as possible, for
the protection of a man and of his family . Therefore, when I

said this morning that thought section 57 must have some
reference to the old Acts, it was with a view of looking into
the old Acts.

Section 57 of the Government Liquor Act says : [after read-

ing the section the learned judge continued] .

There is the same thing, the kind of procedure is identicall y

the same, not to allow unnecessary shame to fall upon a man or

upon his family by making public his own excesses, but quietl y

to deal with the matter, issuing an order to the liquor licenc e

sellers, no longer to supply liquor to these people . Therefore ,

what seems to be contrary to British justice that a matter shoul d
be decided without notice to the party—and which does appear
so contrary to British justice—yet it appears reasonable, looking

at it from another point of view, the protection of the goo d

morals of the community, and the cases cited by Mr . Orr there-
fore do not apply, and these magistrates who made the order i n

question were within their rights in acting without notice, an d
Mr . Orr ' s objection in that respect is overruled .

I might point out further in reference to that matter tha t

any defects in the order made, or in the conviction appeale d
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from to the County Court, still confines the Court to the one
thing, not the setting aside of the conviction, but to the mer e
matter of rehearing the case . In ordinary cases that would
have to go to the Supreme Court in the way of certiorari . How-

ever, that is now taken away, so you cannot go to a Supreme
Court judge by way of certiorari, you must go to the Count y

Court by way of appeal . It would be a ridiculous thing if ther e

were any defect in the proceedings before the magistrate, if th e

County Court should not hear the case, and a case should go

into the discard because of some technicality in the magistrate' s

Court, which as everyone knows is a Court not presided over ,

as a rule, by professional legal men. In that case, even if Mr .

Orr' s contention were correct, I could not quash that order . I

have no authority to quash the order, no authority to set th e

decision of the magistrate's Court aside . There is no Act ,

Provincial or Dominion, that gives any authority to do any -
thing else than rehear the case . I shall therefore rehear the

Davis case .

The evidence was then heard and judgment was given as

follows :

CAYLEY, Co . J . : The evidence in this case shews that th e

ground of complaint against Mrs . Davis is that her ice-cream

parlor is a place where loggers and others congregated to drin k
liquor and that there was a great deal of drinking going o n

there and that the place was, in the sense of being a drinking

dive, disorderly .

I might say perhaps that the provisions of the Governmen t

Liquor Act, B.C. Stars. 1921, Cap . 30, were, in the opinion of

the constable, habitually violated ; in other words, that he

believes liquor was sold there. The constable seems to hav e
gone before two justices of the peace under the provisions o f

section 57 of the Government Liquor Act, and obtained fro m

them ex pane an interdiction order .

The history of the origin of section 57 is important here .
Section 57 is derived from the Liquor Act, 1910, Part V . ,
sections 76 and 77. A reading of section 76 shews that when
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it is made to appear to the satisfaction of the superintendent of
Provincial police or the inspector of licensed premises, or th e
chief of police in any municipality that any person in Britis h
Columbia by excessive drinking of liquor misspends, wastes o r

lessens his estate, or injures his health or endangers or inter-
rupts the peace and happiness of his family, such chief of police ,
etc., may interdict the party. Section 77 gives this same power
to a Court of summary jurisdiction composed of two justice s
of the peace or a police magistrate or a stipendiary magistrate .

Section 77 undoubtedly is for the purpose of enabling
justices of the peace to perform the same duties in this respec t

in parts of the country distant from the officers of the Provincia l
police and municipal officers, as are performed by the superin-

tendent of Provincial police and the chief of police in munici-
palities. The whole scheme is to enable a family to prevent a

man who is abusing the use of liquor from doing so to th e
detriment of his family. It, therefore, does not render i t
necessary to summons the interdicted party or give him notic e
of any kind . It is a private matter, as far as possible, for
the protection of a family . These provisions have been carrie d
right into section 57 of the Government Liquor Act. The
same words are used and the same intention is manifest .
Section 57 of the Government Liquor Act must be read, there -

fore, in the light of sections 76 and 77 of the Liquor Act, 1910 .
It is for the protection of the family, and for families solely ,

and cannot be used by the police or any other person for an y
other purpose.

Here, the police constable at Alert Bay is endeavouring to us e
this section for a totally different purpose, and two justices o f

the peace at Alert Bay have agreed with him that they could
interdict the accused in this action, I am sorry they cannot ,
but it seems to me that this accused is not abusing liquo r
personally by excessive drinking on her part, and that he r
family are not suffering from her excessive use of intoxicants ,
and that therefore she cannot be interdicted under section 5 7
of the Act .

To effect the purpose desired by the Provincial authorities at
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Alert Bay, they might have made representations under sectio n

18 of the Government Liquor Act, to the Liquor Control Board .
The Liquor Control Board can interdict a person for violating
any provisions of the Act . Surely selling liquor is violating a
provision of the Act, and conducting a house of this kind must
be violating a provision of the Act . However, that would be
for the Liquor Control Board to decide . I am satisfied that it
is under section 18, if any, that the violations of the Act mus t

be dealt with, and that the interdiction of the accused under
section 57 cannot be supported.

Appeal allowed.

DOANE v. THOMAS .

Practice—Appeal to Supreme Court—Application to Court of Appeal fo r
leave—Rule as to granting or refusing leave—Can . Stats . 1920, Cap .
32, Sec. 41 .

On application to the Court of Appeal for leave to appeal to the Suprem e
Court, leave should only be granted where the case involves matter s
of public interest, some important question of law, the construction
of Imperial or Dominion statutes, a conflict of Provincial and Dominio n
authority or questions of law applicable to the whole Dominion (Mc -
PHILLIPS, J .A. dissenting) .

Per MCPHILLIPS, J .A. agreeing with the Court that leave should not be
granted in this case, held, that Parliament had instituted this Court
a sovereign Court to grant leave to appeal and until Parliament ha s
stated a guiding rule or until the Court has pronounced a rule, appli-
cations for leave to appal should be considered upon the merits shew n
in each case .

MOTION to the Court of Appeal for leave to appeal to the

Supreme Court of Canada. Heard by MARTIN, GALLIHER,
McPHILLIPS and EBERTS, JJ.A., at Victoria on the 28th of

November, 1922 .

[MARTIN, J.A. : Judgment was given in this case on the 3rd
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of October last. We are sitting this time but I think you
should be more prompt in making your application . ]

J. R. Green, for appellant : My grounds for appeal are : (a )
That two judges of the five sitting on the appeal were in m y
favour. (b) That $1,200 was involved. (c) That there was

not contributory negligence on the part of the plaintiff in coast-
ing down the hill on his bicycle as he did at the time of th e
accident . There is divergence of opinion upon which the Court
might grant leave to appeal : see The Royal Templars of

Temperance v . Hargrove (1901), 31 S.C.R. 385 .

Robertson, K.C., contra : Fnless the case involves an
important question of law, a question of public interest or th e

construction of a statute, leave will not be granted : see Girard
v . Corporation of Roberval (1921), 62 S.C.R. 234 ; Lake Eri e

and Detroit River Rway. Co. v. Marsh (1904), 35 S.C.R. 197
at p. 200 ; Whyte Packing Co. v. Pringle (1910), 42 S.C.R.
691 at p . 693 ; Riley v. Curtis's and Harvey and ~l pedaile

(1919), 59 S.C.R . 206 ; Walker v. Sharpe (1921), 1 W.W.R .
1127 ; Jackson Machines Ltd. v. Michaluck (1922), 3 W.W.R .
664 ; Miller v . O' \'eill-Morkin, Machinery Co . Ltd. (1921) ,
2 W.W.R . 788 ; Rea . v . Sam Jon (1914), 20 B.C. 549 .

Green, in reply.

MARTIN, J .1 . : \\'c• are all of the opinion that leave should

not be granted .
Fortunately we have the recent judgment of the Suprem e

Court of Canada which declares what our duty is in cases of
this description, laid down in Girard v . Corporation of Roberval

(1921), 62 S.C .R. 234. There the Court expressed its vie w
MARTIN, J .A . as to the principles which should direct us in applications of thi s

nature, and adopted the view of a prior decision of its own ,

in which judgment was given by Mr . Justice Nesbitt, in Lake

Erie and Detroit River Rrray . Co . v. Marsh (1904), 35 S.C.R .

197, wherein it was said at p. 200 :
"where, however, the case involves matter of public interest or som e

important question of law or the construction of Imperial or Dominion

statutes or a conflict of Provincial and Dominion authority or questions o f

law applicable to the whole Dominion, leave may well be granted . "

It would not, I think, be safe for us to depart from that rule .
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And I notice that the Supreme Court in that case went so far
as to express its regret (at pp . 236 and 238, Anglin, J . con-

curring) that the Court of King's Bench below had given leav e

for the appeal to come before it.
The motion is dismissed with costs .

GALLIHER, J .A . : I take the same view as my brother
MARTIN . I think we have to proceed upon some principle

and we have the guidance, at all events, though ()biter, of the
judges of the Supreme Court of Canada, and I think we woul d

not go far wrong in following that .
I might say, being the judge who dissented below, if I coul d

see my way clear to granting the application I would do so .
But we have to really lay down some rule, otherwise there woul d

be no limitation at all in the case of appeals to the Suprem e
Court of Canada .

I do not say this should be a hard and fast rule which woul d

not be departed from in exceptional cases.

IIcRuILLIPs, J.A . : I am of the opinion that leave shoul d
not be granted in this case . But I wish to guard myself from

being assumed to have decided that this Court must necessaril y

be guided by the view of the Supreme Court of Canada in th e
matter. It seems to me that Parliament has constituted this

Court a Sovereign Court, if I may use the term, to grant leave
to appeal. There is only an appeal from us if we have refuse d
leave .

	

MCPHILLIPS,
J .A .

It is reasonable that there should be some rule, that is th e
granting of leave cannot be a matter of caprice ; however,
Parliament has left the matter at, large, and, as I view it, at

the sole discretion of this Court, save that if there be refusal
of leave, an appeal lies to the Supreme Court of Canada . It
would have been very simple for Parliament to have stated th e
rule that should guide us . In the rules that guide us in grant-
ing leave to appeal to the Privy Council, there are apt words ,
and the apt words are really in terms that conform with th e
views of the learned judges of the Supreme Court of Canada, i n
the authorities cited at this bar, but the legislation is silent in

COURT OF
APPEAL

1922

Nov . 28 .

DOANE
V .

THOMA S

GALLIIIER,
J .A .



460

	

BRITISH COLUMBIA REPORTS .

	

[Vol, .

COURT OF the matter. With great respect though the laying down of any
APPEAL

positive rule partakes of legislation. At the same time, ther e
1922 ought to be some rule possibly of an elastic nature capable of well

Nov.28 . conserving the true ends of justice, but this Court has as yet

DOANE not pronounced any rule. I hold myself open (until there is
v .

	

binding authority or controlling legislation), to consider all
THOMAS

applications for leave to appeal, wholly unfettered by any
intractable rule, and upon the merits shewn . There might be

MCPHILLIPS, cases that would appeal to the discretion of this Court, an d
J .A .

EBERTS, J .A . : But for the case of Girard v. Corporation of

Roberval (1921), 62 S .C.R. 234, I would have been in favour
of giving leave ; but in that I feel I am so strongly directed by

EBERTS, J .A.
the Supreme Court of Canada under the circumstances, I would
have to refuse leave .

Leave to appeal refused .

they might not be in alliance with the ratio decidendi of the
cases that have been cited .
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REX EX REL. TOWNLEY v. CHOW .

Architects—Incorporation--Right to practise—Sign-board—Word "archi-
tect" printed thereon—B .C. Stats . 1920, Cap . 106, Sec . 30 .

Accused had placed a sign-board in front of his office on which was
printed the words "W. H. Chow, Architect ." He was convicted on a
charge of unlawfully advertising or putting out a sign for the purpose
of indicating to the public that he was entitled to practise as a n
architect in contravention of section 30 of the British Columbi a
Architects Act .

Held, on appeal, reversing the decision of MCDONALD, J., that there is a
large field open to architects in British Columbia without it bein g
incumbent upon them to become registered under the Act so that th e
use of the word "architect" alone on the sign is not an infraction
of the Act .

APPEAL by way of case stated from the decision of

cDCNALD, J., of the 13th of October, 1922, sustaining the
conviction of the accused by the police magistrate at Vancouver

on a charge of unlawfully advertising or putting out a sign fo r
the purpose of indicating to the public that he was entitled t o
practise as an architect under the British Columbia Architect s
Act. The accused had put a sign-board in front of his office
on which was printed the words " W. H. Chow, Architect," h e
not holding a certificate of registration as an architect unde r
the Act .

The appeal was argued at Vancouver on the 15th o f
November, 1922, before MARTIN, GALLIHER, MCPHILLIPS and
EBERTS, JJ.A.

Harper, for appellant : Accused was convicted under sectio n

30 and the question is whether in putting under his nam e
"architect" he is holding himself out as an architect under th e

Act. In sections 2 and 3 of the Act they use the words
"registered architect ." A practitioner within the Act woul d
use both words and when he uses "architect" alone he does no t
assume to be qualified under the Act : see Association of Archi-

tects of the Province of Quebec v. Gariepy (1916), 50 Que. S.C .
134 at p . 138. When you cut a man off from his livelihood
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the statute must be interpreted strictly . The registered
architects must have a wider field . If you are allowed to do a
thing you have the right to bring it to the attention of th e
public : Bellerby v. Heyworth (1910), A.C. 377. In our
statute a field is left open in the architect business : see Royal
College of Feterin u y Surgeons v . Kennard (1914), 1 K.B. 92 .
The word is not calculated to lead the public to believe he was
qualified under the Act : see Regina v. Tefft (1880), 45
U. C . Q . B . 144 .

Maitland, for respondent : The man on the street sees
"architect" and he will assume the man whose name is abov e
the word is a full-fledged architect : see L'Association de s
Architectes de la Province de Quebec v . Paradis (1915), 48
Que. S.C. 220 .

Harper, in reply : In the Gay lepy case they did not follow
the Paradis case .

MARTIN, J .A . : We all agree that this appeal should be
allowed and that the section has not been infringed by th e
advertisement this man has put up, having regard to his righ t
to practise in a very large field recognized by statute . As the
matter is of some importance I think it will be more convenient ,

MARTIN, J .A .
to place my views with exactness, if I hand down a shor t
judgment .

The result is, the question reserved is answered in th e
negative, and the appeal is allowed .

aALLIIIER,

	

GALLIHEP, J.A. : I may say I am not dissenting in this,
J .A .

	

although I have some doubts regarding it .

McPIIILLIrs, J.A. : I am of the same opinion as my brothe r
MARTIN. The decision of the Court below cannot be supported .

Parliament has halted in making it a requirement that archi -
tects should all be registered under the provisions of the Act .

McPIILLIPS, There is an absence of intractable language which must be
J .A .

present when persons are affected in their ordinary avocations
of life ; further there is the use of language which indicates a t
once that there is a large field open to architects in the Provinc e
of British Columbia, without it being at all incumbent upon th e
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architects to become registered architects . That being so, it i s
plain to demonstration that the placing upon a sign of the wor d
"Architect" cannot be considered to be any infraction of th e
statute. If we sustained the judgment it would be in effec t
enacting legislation, which of course does not come within the
province of the Court .

I would allow the appeal .

EBERTS, J.A. : I cannot add to the remarks of my learned ERERTS, J .A .

brothers. I would allow the appeal .

Appeal allowed .

Solicitors for appellant : Ifarper. & Sargent .

Solicitors for respondent : Maitland & Maitland .

NORTH v. SICILLIANO ET AL .

Interpleader—Household goods seized under execution—Claimed by debtor' s
wife—Evidence—Joint occupation—Previous admissions by husban d
as to wife's ownership.

Where an execution debtor's wife claims household goods which were seize d

under execution, joint occupation of the premises has no weigh t

against her claim especially when she is the registered owner thereof .

In support of the wife's claim evidence of third parties was admitted t o

shew that prior to the execution creditors' cause of action arisin g

the execution debtor had admitted to said parties that the good s
belonged to his wife, and as the admissions were such as would esto p

him from subsequently claiming the goods as against his wife, the

execution creditors would be in no better position .

I ii TERPLEADER issue to determine the ownership of cer-
tain household goods seized by the sheriff in the house occupie d
by Joseph North (the execution debtor) and his wife under a n
execution and claimed by the wife as her property . Tried by
MACDO\ALD, J . at Victoria on the 5th of June, 1922.
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MACDONALD ,
J .

Higgins, K.C., for defendants .
1922

	

11th December, 1922 .

Dee . 11 . MACDONALD, J. : Plaintiff claims in this interpleader issue
that practically all the household goods in the dwelling-house ,
situate at 1109 Johnson Street, Victoria, B .C., were, at the time
of seizure by the sheriff, her property, as against the defendants ,
who are execution creditors of her husband, Joseph North.

The fact that the goods were, at the time of seizure, in the

house jointly occupied by the plaintiff and her husband, and

thus would formerly have been, prima facie, subject to seizure
under execution against the husband, is affected by the Marrie d

Woman's Property Act . Lord Esher, M.R. refers to thi s

change, in Ramsay v. Margrett (1894), 2 Q.B. 18. At p. 25

he said :
"A married woman and her husband are no longer in law one person ; they

are two persons, just as if they were two men . . . . When she [the plaintiff]

bought these goods from her husband and paid him the price, they became

her sparate property . The goods were in the house in which the husban d

and the wife were living together, and in that state of things you coul d

not say which of them had the actual possession of the goods. .

When the possession is doubtful it is attached by law to the title."

Compare French v . Gething (1922), 1 K.B. 236 where Ramsay
v . Margrett, supra, was followed . There Bankes, L.J. at p .
244, in referring to the question, as to whether goods, in th e
conjugal domicil of the husband and wife, are to be considere d

Judgment in the apparent possession of the husband, says :
"How can the proper inference be that, although not in his apparent

possession, they are in his reputed ownership?"

Compare Scrutton, L.J . at p . 246 :
"I should like to point out that properly speaking the fact that good s

are in the order and disposition of a person is evidence that he is th e

reputed owner of them ; but this section seems to imply that to be in the

order and disposition of the husband is different from being in his reputed

ownership . Be that as it may, however, in the present ease there is no

evidence that these goods remain in the order and disposition of the judg-

ment debtor, nor any evidence that they remain in his reputed ownership ;

though I think in this ease the one conclusion follows the other, for i f

the goods, being household furniture, are not in his order and disposition ,

they are not in his reputed ownership ."

Thus I do not think that the fact of joint occupation by the
husband and wife has any weight against the plaintiff, especiall y
when you consider that she is the registered owner of the house .

Stuart Henderson, and Clearihue, foi plaintiff.

NORTH
v .

SICILLIANO
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The question then is, whether the plaintiff had such a title to MACDONALD,
J.

or ownership of these goods or any of them, as entitles her t o
succeed in the issue .

	

192 2

There were no judgments shewn to exist against Joseph 	
Dec . 11 .

North, the execution debtor, prior to those, upon which the

	

NORTH

executions were issued by the defendants, nor was it proved SICILLIA\o

that he had any prior unsatisfied unsecured liabilities, so th e
right of the defendants to dispute the ownership of the plaintiff

to the goods cannot receive any assistance arising from th e
transfer to the wife being in fraud of then existing creditors .

While some of the goods were acquired by plaintiff, after her
marriage, still the great bulk of the property in dispute wa s
owned by her husband and only became her property upon he r

marriage . It appears that Mr. and Mrs. North had arranged
for a marriage, prior to his obtaining a divorce from his first
wife. Further, that the gift of household goods arose through
and was consequent upon a marriage brought about in thi s
manner . It is contended, that, even aside from the Statute of
Frauds, a transfer of property, under such circumstances ,
should not be upheld, as being opposed to public policy . The
cases of Spiers v . Hunt (1908), 1 K.B. 720 and Wilson v .

Carnley, ib. 729, are cited in support of this proposition .
While it may have been there decided, that promises of marri-
age, formed under circumstances somewhat similar to thos e
here outlined, were unenforceable, still it was not decided that, Judgment

if the marriages had taken place under such unenforceable
promises, the husband could not, at or after the marriage, hav e
given his wife, whatever personal property he possessed, subjec t
to the rights of his creditors. Here, while the gift may hav e
been dependent upon the marriage, still, if I accept the evidenc e
of the plaintiff, there was subsequent ratification.

Both the husband and wife state, that all the household good s
were always considered as her property . This condition, if
not directly supported, appears tenable from the fact that sh e
became the owner of the house in which they lived . It was

only when a dispute arose between them and divorce proceed-
ings were threatened, that any change was contemplated as t o
the ownership of the property. To effect this purpose, a n

30
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MACDONALD, agreement of sale was drawn, at that time, reciting a payment
J .

of $1,400, but this amount was not actually paid . The agree-
1922

	

ment became inoperative and should have been cancelled .
Dec . 11 . Should I then accept the statements of the husband and wife,

NOaTn as to the ownership of the goods and chattels ? There was n o
n .

	

writing between them evidencing the transaction . Some of the
SroILLIANO

plaintiff's statements were inconsistent, especially as to allege d
payments by her some years ago upon the mortgage then exist-
ing upon the house and lot .

It was also pointed out that the goods were insured in th e
name of the husband, as owner, though this point lost some o f
its weight by the fact that the house was also insured in th e
husband's name, though the wife was the registered owner .

The lack of corroboration of the transaction between the hus-
band and wife became apparent at the trial . In this connec-
tion the case of Loop v . Smith (1914), 20 B .C. 372 ; (1915) ,
51 S.C.R. 554 was discussed . Duff, J. there refers to the
trial judge, appearing to have laid it down as a proposition o f
law, that an impeached transaction between two near relative s
carried out, in circumstances in themselves sufficient to excit e
suspicion ,
"can only be supported (in an action brought to impeach it by creditors )
if the reality or the bona fides of it are established by evidence other than

the testimony of the interested parties ; and there is a series of authorities

in the Ontario Courts which has been supposed to decide that . "

Judgment

		

After stating that this may be the settled law of Ontario

today, he adds as follows (p . 558) :
"I do not think the proposition put thus absolutely is part of the Englis h

law or the law of British Columbia ; but I think it is a maxim of prudenc e

based upon experience that in such eases a tribunal of fact may properl y

act upon that when suspicion touching the reality or the bona fides of a

transaction between near relatives arises from the circumstances in which

the transaction took place then the fact of a relationship itself is sufficien t

to put the burden of explanation upon the parties interested and that, i n

such a case, the testimony of the parties must be scrutinized with car e

and suspicion ; and it is very seldom that such evidence can safely b e
acted upon as in itself sufficient . In other words, I think the weight o f
the fact of relationship and the question of the necessity of corroboratio n

are primarily questions for the discretion of the trial judge subject, o f
course, to review	 I may add that I think it doubtful whether
the Ontario decisions when properly read really do lay it down as a rul e
of law that the fact of relationship is sufficient in itself to shift the
burden of establishing the burden of proof in the strict sense . It may
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be that the proper construction of these cases is that the burden of giving MACDON~LD,

evidence and not the burden of the issue is shifted ."

	

J.

	

Here the plaintiff assumed the burden and unless the owner-

	

1922

ship, which was stated to exist, as to these goods, was fabricated,

	

Dec . 11 .
in order to prevent realization under the executions, then I 	

think such burden was satisfied . If a transfer of the property

	

N
v
oRTI
.

from the husband to the wife really took place, prior to the SICILLIAN O

defendants becoming creditors of the husband, then he was not
only in a position at the time to make a gift to the wife of th e

household goods, but, when the surrounding circumstances ar e
considered, it was a very probable course for him to pursue.
It was sought, however, to strengthen and give support, shoul d
it be required, to statements of what had transpired betwee n
the parties, by the introduction of evidence of third parties .
Notwithstanding objection, I allowed the evidence of Sidney
Child and W. H. Davies to be given on this point. They
proved to my satisfaction that, long prior to the utterance by
the husband of the defamatory statements complained of an d
the recovery of judgments against him, he had admitted that judgment

the household goods were owned by the plaintiff . Further, he
made these admissions under such circumstances, that he woul d
be subsequently estopped from asserting to the contrary, a s
against his wife .

	

The defendants, as execution creditors ,
would not be in any better position than the husband would
have been, and he could not have successfully contended that
such goods were his property . In my opinion, all the goods
seized by the sheriff, and the subject of the issue, were th e
property of the plaintiff as against the defendants . She is
entitled to judgment and her costs.

Judgment for plaintiff.
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There having been inadequate provision for her maintenance under he r

MACDONALD,

J .
Husband and wife—Husband's will—Insufficient provision for wife—

1922

	

Testator's Family Maintenance Act—Principles to be applied—B .C .
Stats . 1920, Cap. 94 .

IN RE

	

husband's will, a widow applied for relief under the Testator's Famil y
LIVINGSTON,

DECEASED

	

Maintenance Act, and it was held that the Court in exercising its

discretion should consider : (1) the station in life of the parties ;

(2) age, health and general circumstances of the wife ; (3) th e

testator's means at the time of his death ; and (4) property or means

of the wife in her own right . The Court should consider whether or

not, having regard to all surrounding circumstances, the testator

has been guilty of a manifest breach of moral duty owed to his wife

and if there has been a breach, repair it .

Held, further, that there should be an investment of sufficient moneys that

are in the hands of the trustees to create a certain net income whic h

should be paid the widow quarterly for her life and that if this be

accepted it should be in lieu of her benefits under the will .

APPLICATION by the widow of the late Robert Livingston

for relief under the Testator's Family Maintenance Act, B.C .

Statement
Stats. 1920, and that she be provided with proper maintenanc e

and support . Heard by MACDONALD, J. at Chambers in New

Westminster on the 2nd of December, 1922 .

W. J. Whiteside, N .C., for the application .

Lidster, for the Executors .

Gibson, for John Livingston.

IN RE LIVINGSTON, DECEASED .

Judgment

14th December, 1922 .

MACDONALD, J . : The late Robert Livingston, by his will ,

devised and bequeathed all his real and personal property t o

Florence Livingston, James Livingston and David Currie in

trust . The will directed that, after payment of expenses an d

debts, the estate should be divided between his wife and hi s

seven children by a former wife, therein named, share and shar e

alike. Florence Livingston, the widow, now applies, unde r

the Testator 's Family Maintenance Act (B .C. Stats . 1920, Cap .

94) and alleges that provision for her "proper maintenance and

support" has not been afforded under the terms of the will .

She seeks to have such provision made as the Court may think

adequate, just and equitable in the circumstances . The applica-
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tion has been adjourned from time to time, in order to realize MACDCNALD,
J .upon that portion of the estate, consisting of an interest in

	

—
valuable land on Lulu Island . This object has been accom-

	

1922

plished, and the estate, in the hands of the executors and Dec .14 .

trustees, now consists of over $10,000 cash and a house and lot

	

IN RE
in New Westminster unencumbered and worth approximately LIvINGsToN ,
$4 000

	

DECEASED

It is quite evident that Robert Livingston, in making his will ,
did not adequately provide for his wife, who had married him
late in life and when he was in poor health . He was appar-
ently quite eccentric and she had been a good and faithful
companion to him during his declining years . The legislation ,
upon which this application is based, is of recent enactment i n
this Province, but has been in force in other portions of the
Empire for a considerable period. A decision under a similar
statute in New Zealand was reviewed in Allardice v . Allardice
(1911), A.C. 730. A reference to such case in 29 N .Z.L.R.
959, outlines some very instructive principles, that should b e
adopted by the Court in applying this remedial legislation .
It was pointed out, that the intention of such an Act was not ,
to interfere with the will of the testator, to the extent of appor-
tioning his estate, but that "the first inquiry in every case mus t
be, what is the need of maintenance and support, and th e
second, what property has the testator left ?" These tw o
essentials are amplified by Cooper, J. at p. 974, in which he Judgment

mentions his judgment in Plimmer v . Plimmer, 9 Gaz. L.R.
10, and refers to it in a very instructive way, as applie d
to the present application . He cited a portion of his judgment ,
as follows :

"The principle upon which the Court should exercise its discretion i n
the case of a widow claiming against the estate of her husband under the
corresponding provisions in The Testator's Family Maintenance Act, 1906 .
I said : `What is an adequate provision for the wife of a testator is a
question which depends-1, upon the station in life of the parties ; 2,
upon the age, health, and general circumstances of the wife ; 3, upon
the means possessed by the testator at the time of his death ; and 4, upo n
any property or means which the wife possesses in her own right . What
would be an adequate provision for the wife of an artisan or a labouring
man who died possessed of a comparatively small estate would be inade-

quate for the wife of a prosperous tradesman or a wealthy merchant or
professional man . What would be an adequate provision for the wife o f
a man who died possessed of an estate of £20,000 would be inadequate for
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MACDONALD,
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1922

Dec . ] 4 .

IN R E
LivixosTON,

DECEASE D

Judgment

the wife of a millionaire . So also what might be considered sufficien t

for a woman in the prime of life, of robust health, and capable in mind

and body might be insufficient for a woman of advanced years or in ill -

health . '
"These observations, in my opinion, state a reasonable rule applicabl e

to the claims of the widow of a testator . I think that the widow of a

testator may stand in a different position to a widower or children of a

testator ."

Here it is a difficult matter to determine, to what extent the

will should be interfered with, in default of the testator makin g

proper provision for his widow. She had a first claim upon

the consideration of her husband in view of the circumstance s

and her advanced years . The Court of Appeal of New Zealan d

in Allardice v. Allardice, supra, at pp. 972-3, referred to the

duty of the Court in this connection and the difficulty tha t

must necessarily be encountered as follows :
"It is the duty of the Court, so far as is possible, to place itself in al l

respects in the position of the testator, and to consider whether or not ,

having regard to all existing facts and surrounding circumstances, th e

testator has been guilty of a manifest breach of that moral duty which a

just, but not a loving, husband or father owes towards his wife or toward s

his children, as the case may be. If the Court finds that the testato r

has been plainly guilty of a breach of such moral duty, then it is the

duty of the Court to make such an order as appears to be sufficient, bu t

no more than sufficient, to repair it . In the discharge of that duty th e

Court should never lose sight of the fact that at best it can but ver y

imperfectly place itself in the position of the testator, or appreciate th e

motives which have swayed him in the disposition of his property, or the

justification which he may really have for what appears to he an unjust

will . "

There is no doubt that the testator was neglectful of th e

duty he owed to his wife, and divided the property irrespectiv e

of the necessities that should have been prevalent in his mind .

It appears that he was, in a measure, estranged from hi s

children, but must have been aware that some of the m

were in comfortable circumstances and did not require a

share of his estate, or, at any rate, any share that would operate

to deprive the widow of reasonable maintenance. All the

children, except one, have realized the position in which thei r

stepmother has been placed, through lack of adequate provision .

They have, through their solicitor, proposed a division of th e

estate which would properly solve the difficulty, but oppositio n

has ensued from John Livingston, one of the children, who will

not accede to either of the schemes for maintenance, presented
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by

	

such solicitor .

	

This necessitates the formulation of

	

a 1ACD0Nn.Ln,
J .

plan which will provide maintenance for the widow according

to her station in life. I should endeavour, in so doing, to

	

192 2

repair the manifest breach of the testator . Were it not for Dec. 14 .

the opposition of John Livingston, the difficulty could have

	

IN RE

been solved by family arrangement, without the intervention LIVINGSTON ,

of the Court. While John Livingston will not agree to the
DECEASED

proposition presented by counsel for the widow, supported by

counsel for the other brothers and sisters, it would be unfair ,

in interfering with the terms of the will, to discriminate i n
his favour. He is desirous of obtaining and having a division
of his father's estate, or, in any event, receiving a portion of
his share immediately . If this course were pursued, even to a

limited extent, and applied to all the beneficiaries under the

will, it would reduce the amount available as a fund to creat e
an income, to such an extent that proper maintenance for the

widow could not be obtained. I should add that John Living-
ston is not the only one of the children of the testator, to whom

a present payment of a portion of the estate, while not sought ,
still, is needed and would be appreciated. Under all the
existing facts and circumstances, and bearing in mind th e
purpose sought to be obtained by the legislation, I think that Judgment

proper maintenance and support should be afforded to the wido w
for her lifetime, by the investment of sufficient moneys, tha t
may come into the hands of the trustees, to create a net incom e
of $700 per annum, payable to the widow quarterly. To effect
this purpose, the house property might be sold as soon a s
possible, and the trustees should, in the investment, comply
with the provisions of section 12 of the Trustee Act (R .S.B.C .
1911, Cap. 232) . Pending the sale of the house property, the
widow might have its use, free of rent, subject to the paymen t
of the taxes by her. The acceptance by the widow of these
provisions for maintenance derived under the order she is thu s
obtaining, and the details of which may be subsequently settled,
should be considered as in lieu of all benefits, to which sh e
might be entitled under the will . Upon her death, her share
under the will would thus become a portion of the estate an d
divisible amongst the other beneficiaries.

The costs of all parties should be payable out of the estate.

Order accordingly.
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RvMELY
V .

THE

" VERA M . "

RUMELY v . THE "VERA M ." : WESTERN MACHIN E
WORKS, LIMITED, CLAIMANT .

Lien—Shipping—Loss of lien by giving up possession—Possessory lie n
claimed for repairs on vessel—After ship arrested in other cause
pending claimant suing and causing arrest of ship in his action ,
thereby invoking transfer of right of possession to marshal and loss
of lien.

A lien is destroyed if the party entitled to it gives up his right to the

possession of the goods.

If A, claiming a possessory lien at common law for repairs done on a

vessel, after the vessel has been arrested at suit of B asserting a

maritime lien for seamen's wages and while that cause is pendin g

begins an action for the value of his repairs and causes the ship to be

arrested in that action, A, as against B, loses what lien he had, a s

his proceeding involved the transfer of his right of possession to th e

marshal whose assistance was invoked, and such passing of possessio n

destroyed the lien which existed only by possession .

ACTION for wages, tried by MARTIN, Lo . J .A. at Vancouver

Ginn, for plaintiff.
Dickie, for claimant .

28th December, 1922 .

MARTIN, Lo. J.A. : This is a contest between the plaintiff
who asserts a maritime lien for seaman's wages and the Wester n
Machine Works, Limited, which claims a possessory lien a t
common law for repairs done on the vessel . Several question s
of nicety arose at the trial, and have caused me to give th e
matter much consideration, but in the conclusion I have reache d

Judgment it will be necessary to consider only the most important on e
of them, viz ., that relating to the consequences of the arrest o f
the vessel by the Company. It appears that after the vessel

was arrested at the suit of the plaintiff, and while the caus e
was pending, the defendant Company began an action for th e
value of its repairs and caused the ship to be arrested in tha t
action, the result of which is that the vessel is in the custod y
of the marshal under two independent warrants of arrest, each

Statement
on the 12th and 13th of December, 1922 .
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of which requires him "to arrest the ship . . . . and keep
the same under safe arrest until you shall receive further
orders from us " (Form 15) . It is submitted by plaintiff ' s
counsel that by voluntarily giving up its right to possession
the Company has destroyed its Iien, assuming it to be a valid

one upon the facts in proof, and the case of Jacobs v. Latour

(1828), 5 Bing. 130 ; 2 M. & P . 201 ; 6 L.J ., C.P. (o.s. )
243, is relied upon as establishing that principle. There it
was held that a trainer of horses had lost his lien (if he had
one) because he sued the owner for his charges and eventually
issued a fi . fa . de bonis against him under which the horses ,
which had remained in the trainer 's possession, were sold . The
principle involved was thus laid down by the Court of Commo n
Pleas, in term (5 Bing. at p . 132) :

"A lien is destroyed if the party entitled to it gives up his right to

the possession of the goods . If another person had sued out execution ,

the defendant might have insisted on his lien . But Messer [the defend-

ant] himself called on the sheriff to sell ; he set up no lien against th e

sale ; on the contrary, he thought his best title was by virtue of tha t

sale. Now, in order to sell, the sheriff must have had possession ; but

after he had possession from Messer, and with his assent, Messer's sub-

sequent possession must have been acquired under the sale, and not by

virtue of his lien .

"As between debtor and creditor the doctrine of lien is so equitable tha t

it cannot be favoured too much ; but as between one class of creditor s

and another there is not the same reason for favour ."

After a careful consideration of the question I can onl y
reach the conclusion that this principle applies to the case a t
bar. Indeed, in one way it is stronger here, because in th e
common law Courts the execution (fi . fa.) is directed against
the goods in general and so might be satisfied otherwise than

out of the goods in possession, whereas in this Court the initia l

arrest was directed against the res in particular, which was
looked to for prime satisfaction at least, and therefore the inten -
tion must inevitably have been that the possession of the res

should pass to the marshal, and with its passing came th e
destruction of the lien upon it which exists only by possession.
See also _ilulliner v . Florence (1878), 3 Q.B.D. 484 ; 47 L.J . ,

Q.B. 700 ; and (G'ure v. Cuthbert (1843), 12 L.J., Ex. 309 .

It is unfortunate that this second action should have been
begun by the claimant contrary to the practice, because its

MARTIN ,

LO. J .A.

192 2

Dec . 28 .

RUMELY
v.

TnE
" 'ERA M . "

Judgment
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interests would have been protected by the Court in the

ordinary way in the first action wherein the first arrest was

made : Mayers 's Admiralty Law and Practice, 57 ; Williams

& Bruce's Admiralty Practice, 3rd Ed ., 319 (n) ; because a

lien cannot be asserted against the authority of the Court, an d

even though that course was taken in excess of caution, yet i t

nevertheless involved the transfer of the claimant's right o f

possession to the marshal whose assistance was invoked : a ship -

wright cannot obtain the assistance of a Court to enforce hi s

lien by sale—The Thames Iron Works Company v. The Patent

Derrick Company (1860), 1 J . & H. 93 ; 29 L.J., Ch. 714.

The result is that the claim of the Company for a possessor y

lien fails, and is dismissed with costs, and the plaintiff's mari-

time lien is established for the amount for which he has obtaine d

judgment, with costs. Pending further information as to the

state of the cause of the Company ' s action, I withhold any

present direction concerning it and the action for necessarie s

in which one Yates obtained judgment by confession in ope n

Court on the 13th instant .

GREGORY, J . IX RE MUNICIPAL ELECTIONS ACT AND COR-
(At Chambers)

PORATION OF ESQUIMALT .
1922

Municipal vote—Franchise—Qualification—Soldiers—Permanent corps —
Whether included in "active militia"—Living in barracks—"House-
holder"—Scope of—R .S .B .C. 1911, Cap. 71. Sec . 2(1)—B .C. Stats .

1914, Cap . 52, Sec . 54(168) .

Statutes conferring the right of franchise should be construed liberall y

particularly when the history of the Act shews that the tendency ha s

been to broaden or enlarge the scope of the Act as time progresses .

Soldiers in barracks are "householders " within the meaning of the Muni-

cipal Elections Act as they physically occupy a portion of a buildin g

which is used exclusively as a dwelling .

The permanent corps of Canada is a part of the active militia within the

meaning of section 54(168) of the Municipal Act .

Dec. 27 .

IN RE
Muxici pxi,
I+1r.ECTION s

ACT AN D
CoRPORA-
TION O F

EsQLIIMALr
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APPEAL from the Court of Revision of Esquimalt to reinstate GREGORY, J .
(At Chambers )

names of about 130 householders most of whom were soldiers —

and soldiers' wives . Objection was taken to the qualifications

	

1922

of the soldiers that they had not paid their road-tax and that Dec . 27 .

they were not exempt therefrom under the provisions of the IN RE

Municipal Act exempting members of the active militia of MUNICIPAL

Canada, it being contended that soldiers of the permanent force ACT AN D
CORPORA-

or professional soldiers did not come within "active militia TION OF

force," but that the term was confined to the volunteer militia . ESQIIIMALT

Further objection was taken that they were not "householders"

within the meaning of the Municipal Elections Act . The single statement
men lived in barracks and the married men in houses withi n
the military area known as "married quarters ." Argued befor e
GREGORY, J. at Chambers in Victoria on the 22nd of Decem-
ber, 1922 .

Maclean, K.C . (Finland, with him), for the petitioners.
Robertson, K.C., for Eliza H. Anderson.
Sedger, for the Municipality .

27th December, 1922.
GREGORY, J . : The first question to be decided is, are the

appellants "householders" within the meaning of the Municipal
Elections Act.

Statutes of this nature conferring the right of franchise
should be construed liberally and this is particularly true in

the present case, as the history of the Act shews conclusivel y

that the tendency has been to broaden or enlarge the scope o f
the Act as time progresses . And the Legislature which has just Judgment

closed shews this intention in a most conclusive manner, for b y
section 2 of Bill No. 13, the definition of householder entirel y
wipes out all question of occupancy about which so much was
said during the argument.

The English decisions on the question are not very helpful ,

as there the occupancy had to be as tenant under the statute .

The case of McClean v. Pritchard (1887), 20 Q.B.D. 285 ,

was decided under section 3 of 48 Viet ., Cap . 3, giving persons
occupying premises by virtue of holding an office the right to

be placed on the parliamentary but not the municipal franchise .
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GREGORY, J . So far as his municipal franchise was concerned, he was stil l
(At Chambers )

.—

	

governed by the old rule and required to occupy as tenant .
1922

In the more recent case of Dover v . Prosser (1904), 1 K.B.
Dee. 27 .
	 S4, it was held that the appellant was entitled to be fully

Ix RE

	

registered though the premises he occupied were not his bu t

E
MUNICIPAL

LECTION
S NS

those of his employer, and which he was permitted but no t
ACT AND compelled to occupy .
CORPORA -
TION OF

	

I think the appellants are householders . Until the present
ESQLTIMALT

objection was taken they have always been treated as such . If
they are not then persons living in boarding-houses, other than

the legal tenants of the premises are not householders. They
physically occupy a portion of a building which is used exclu-
sively for dwelling in .

I do not think the Municipal Act can be referred to for
an interpretation of the word "occupies," for the word is no t
there interpreted, although the word "occupier" is . Having
to interpret the Act in question liberally, I should not be astut e
to look for anything cutting down a right which has always
heretofore been granted.

That the permanent corps of Canada is a part of the activ e
militia is, I think, beyond dispute. The Militia Act itself say s
so in precise language, and it is immaterial that in certai n
sections it uses language which would seen to indicate there wa s

Judgment
a difference . The exact statement must govern if there is any

conflict .

It is objected that the declarations claiming exemptions fro m

the payment of road tax are insufficient, in that there is no

declaration that the declarant has been certified as efficient, etc .

The Elections Act does not require such a declaration, it onl y

requires a declaration to the effect in Form 2 in the Schedule .

Form 2 only requires that the person making the declaration

(is) "a member of 	 " There is no hint that a certi-

ficate of efficiency is required . It is true that a certificat e

of efficiency must be given before any member of the active

militia can escape the payment of road-tax otherwise due

by him, but this is by virtue of subsection (167) of section

54 of the Municipal Act . And the filing and production, as
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here, of the actual certificate is much better evidence of efficienc y
than the declaration that it has been issued .

Objection is also taken to the person who signed many of
the certificates in question, and it is urged that they shoul d
have been signed by an officer (who in some of the cases wa s

stationed at Ottawa) who had no personal knowledge of th e
facts, because he is the officer who, in a military sense, com-
manded the unit to which the person in question belonged ; and
it is also urged that the whole body of the corps must be i n
British Columbia .

There are many military units throughout Canada, a fe w

members of which are stationed in different parts of the

Dominion . Surely those of them stationed in British Columbi a
are entitled to the exemption, if efficient, as much as those
members of a unit entirely within the Province . I read the
word "corps" not in its strictly military sense, but in it s
natural sense as defined in the Standard Dictionary—"A mem-

ber or body of persons associated or acting together" ; and the

certificate of efficiency is good when signed by the officer actually
in command of that body or corps where the certificate i s
actually issued . He need not be a commissioned officer, bu t
he may be a warrant or non-commissioned officer, for they ar e
officers though their rank and manner of appointment are differ-
ent from that of a commissioned officer ; he must, though, hav e
command over the entire body or corps within the municipalit y
where the certificate is to be filed .

The preliminary objection must be overruled. To give sec-
tion 18 of the Elections Act the interpretation suggested woul d
unquestionably work a great hardship in many cases, as i t
would prevent persons whose names had been improperly struc k
off the list by the Court of Revision from having them restored .
The list which I have to deal with is the list certified by the
Reeve and not that prepared by the Clerk of the Municipality .

As counsel stated they could apply my ruling to the individua l
cases of appellants, I content myself with these general remarks,
but should there be any difficulty, or should I have omitted t o
deal with any matter, there will be leave to apply .

Appeal allowed .

GREGORY, J .

192 2

Dec . 27.
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AIRMAN v. BURDICK BROS ., LIMITED AN D
AIKMAN .

Husband and wife—Agency—whether husband acting in single transactio n
authorized to sell as well as purchase—Purchase made in wife's nam e
—Proceeds of sale paid by broker to husband .

Stockbrokers—Purchase of shares on main,-+ Broker's right to deal solely
with person purchasing—Illegality—n Act (8 ct 9 Viet ., Cap .
109) —Criminal Code, Sec . 231 .

A husband, acting for his wife, purchased through a firm of stockbroker s

certain shares on margin . Later he instructed the brokers to sell .

He received and retained the proceeds . In the interim, marital differ-

ences arose and the parties separated . In an action by the wife

against the husband and the brokers :

Held, that the husband was the agent of the wife for the purpose o f

purchasing, and, in due course, selling, and that it was the wife' s

duty to have notified the brokers of the termination of the agency .

Held, further, that the husband was liable to the wife for the proceed s

of the sale .
The defendant husband pleaded in his defence that the transaction in

question was illegal, and a contravention of the provisions of the

Criminal Code .

Held, that the purchase was an ordinary stock-buying and in no sens e

a gambling transaction .
[An appeal by defendant Aikman from this judgment was dismissed an d

a cross-appeal against Burdick Bros ., Ltd., was allowed . ]

A CTION to recover moneys retained by the defendant Aikman

and as against the defendant Burdick Bros ., Limited, to recover

the amount wrongly paid by them to the defendant Aikma n

and retained by him. The facts are set out in the reasons for

judgment. Tried by MoRRlsoN, J. at Victoria on the 25th

and 26th of October, 1922 .

Bass, for plaintiff .
W . J . Taylor, I .C., for defendant Aikman .

Ernest Miller, for defendant Burdick Bros., Limited .

9th January, 1923 .

MoRRIsoN, J. : The plaintiff, at the time material to the

issues herein, was the wife of the defendant Aikman . The
defendant Aikman, acting as his wife 's duly-authorized agent ,
bought certain C.P.R. shares through the defendant Burdick

Bros., Limited . The transaction was what may be terme d

colloquially an ordinary everyday stock buying `transaction .
The employee of the defendant Company whose particular dut y
it was to deal with the public in buying and holding stock ,
dealt solely with the defendant Aikman, to the knowledge o f

MORRISON, J .

192 3

Jan. 9 .

All{MA N
V .

BURDIC K
BROS ., LTD.

Statement

Judgment
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the plaintiff . At any rate, I must so hold, since she did
nothing to lead the defendant Burdick Bros., Limited, to
believe that there had been any change in the relationship o f

Mr. and Mrs. Aikman, either as regards the agency or otherwise .

Whilst the defendants Burdick were under instructions fro m

Aikman regarding this stock, Aikman and the plaintiff, his

wife, as she then was, separated and their domestic infelicitie s

ultimately terminated by the defendant Aikman securing a

divorce . It was during the Aikmans's conjugal association tha t

the Burdicks sold the stock, which they had bought for hi m

as his wife's agent, and paid over to Aikman as her agent

the proceeds . Aikman has retained these moneys, for which

as against him the plaintiff seeks a judgment, to which, in

my opinion, she is unquestionably entitled . She, however, also

seeks to recover from the defendant Burdick Bros ., Limited,
the amount so paid by them to Aikman and retained by him .
This aspect of the case raises a different and more difficult

point to be determined. In the first place, I find that Aikman

was the agent of the plaintiff for the purpose of buying and ,

in due course, selling this stock ; that she knew that Aikman

was dealing with the broker, on her behalf, and that he ha d
bought ; that the brokers were unaware either of the domesti c
or marital tribulations of the Aikmans ; that the plaintiff did

not notify the brokers of such, nor did she notify them ter-

minating the agency ; that there was nothing in the apparent
relationship of the Aikmans known to the brokers to put the m
on guard as regards the scope of the defendant Aikman's

agency which would justify them in limiting that scope ; that

the defendant Burdick Bros ., Limited, acted bona fide within
the scope of the instructions given them by the plaintiff's agent ;
that having regard to the nature of the transaction, prompti-

tude was essential, and that it is no evidence of negligence on

their part that they dealt with the proceeds in the way in

which they did. Knowing, as she did, that Aikman had been

dealing on her behalf with the brokers, it seems to me that i t

was negligent on the plaintiff's part not to have terminate d

the agency of the defendant upon the cessation of their marita l

relations . Aikman's conduct as between him and the plaintiff,

MORRISON, J .

192 3

Jan. 9 .

AIKMA N
V .

BURDIC K
BROS ., LTD.

Judgment
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M ° RRZSON , J . during the continuance of the agency, is a matter which shoul d

1923

	

not concern the brokers unless disclosed to them. It may wel l

Jan . s . be as submitted, that both the plaintiff and the defendants ,
the brokers, are the vicarious innocent victims of the defendan t

AIRMAN Aikman. Whilst there is no general rule of law that wher e
BURDICK one or two innocent persons must suffer for the acts of a third ,

BROS ., LTD .
that innocent person, who has enabled such third person t o
occasion the loss, must himself sustain the loss ; there is, how -
ever, a general rule of law that in such a case an innocen t
person who has enabled the third person to occasion the los s
by his neglect of some duty owing from him to the other inno-

cent person must himself sustain the loss . Rimnier v. Webste r

(1902), 2 Ch. 163 ; 71 L.J., Ch. 561 . As between the
plaintiff and the defendant Burdick Bros., Limited, I find that
it was her duty to have notified them of the termination of the

Judgment agency at a time when, doubtless, the progress of the defendan t
Aikman toward obtaining and retaining the proceeds of the
sale of the stock would have been intercepted . It was sub-

mitted, on behalf of the defendant Aikman, that the action a s

against him should be dismissed on the ground that the trans -
action savoured of a gambling one and was, therefore, illegal
and criminal. The transaction in no way savoured of tha t
character . There will be judgment for the plaintiff as agains t
the defendant Aikman for the amount claimed, with interes t
and costs . There will be a reference as to the goods, the other
subject-matter of the action, as suggested at the trial .

The action as against the defendant Burdick Bros ., Limited,

is dismissed.

Judgment accordingly .
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SMITH ET A.L . v. THE CORPORATION OF THE COURT O F

DISTRICT OF SOUTH VANCOUVER AND THE

	

APPEA L

CORPORATION OF THE TOWNSHIP

	

1923

OF RICHMOND. (No. 2) .

	

Jan . 9 .

Damages—Negligence—Contributory negligence—Parties—Wife of deceased
SMITH

1J.
—Children—Limitation provisions in Municipal Act, and Families SOUT H
Compensation Act—Control—Jury—Failure to find on question of VANCOUVER

contributory negligence—New trial—R .S .B .C. 1911, Cap. 82, Sec . 5—

	

AND

B.C. Stats . 1914, Cap. 52, Sec. 484.

	

CORPORA-
TION OF

RICHMOND
In an action for damages under the Families Compensation Act, on th e

ground that death resulted from the defendants ' negligence, the jur y
after three hours consideration made a three-fourths finding that th e
defendants were guilty of negligence, but on a question as to th e
deceased's guilt of contributory negligence the answer was : "Five ,
no . Three, yes ." They then assessed the damages . Judgment was
entered for the plaintiffs .

Held, on appeal, reversing the decision of MACDONALD, J ., that the judg-
ment could not be sustained and there should be a new trial .

Section 5 of the Families Compensation Aet as to limitation of action s
dealing as it does with a particular subject and conferring new rights
upon the dependants of a deceased person applies to this action an d
section 484 of the Municipal Act does not apply .

In the circumstances of this case it was not necessary that the childre n
be made parties to the action the only requirement being that thei r
names should appear in the statement of claim .

The fact that the bridge upon which the accident occurred was built by
the Province does not relieve the defendant municipalities of liability .
The test of liability is not ownership but control and as the right
of control and the duty of maintenance was given the defendants an d
exercised by them, they are bound to see that those using the bridge
are reasonably protected .

APPEAL by defendants from the decision of MACnoNALn, J .
(reported ante p. 168) and the verdict of a jury of the 13th
of May, 1922, in an action for compensation under the Familie s
Compensation Act. The plaintiff, Charlotte E. Smith, is the
widow, and the other plaintiffs, the children of the late Georg e
C. Smith, who was drowned on the 11th of November, 1916 .
The deceased drove a jitney and at about 6 .30 in the evenin g
with a full load came north towards the bridge (there
being a draw in the centre) spanning the north arm of the

31

Statement
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from the Municipality of South Vancouver . It was a clear
1923 moonlight evening. The drawbridge was a 150-foot span, a

Jan . 9• light was in the centre showing travellers on the bridge a re d

SMITH light when the span was open, and white when it was shut . A
v .

	

gate on the stationary portion of the bridge about 20 fee t
SOUTH

VANCOUVER from the span was closed when the draw was open . The jitney
AND

	

moving at from 10 to 15 miles an hour broke through the gateCORPORA-
TION OF and went over the edge twenty feet beyond into the river an d

RIC}IMoND
Smith was drowned . The evidence disclosed that the gate
was first seen from the jitney when about 20 feet away bu t
no one appears to have seen the red light on the middle of th e
span beyond the open space which was about 95 feet beyond
the gate . The bridge was built by the Provincial Governmen t
under arrangement with the defendants. Both of said Munici-

palities contributed towards the cost of construction and bot h

Statement
contributed towards the maintenance of the bridge, but it s
operation was in charge of the Municipality of Richmond. The
jury did not agree on a unanimous verdict, and after being
out three hours brought in a majority verdict finding that th e
defendants were guilty of negligence in not having sufficien t
warnings on the near side of the danger, by a vote of 6 for ,

and 2 against, that George C . Smith, deceased (driver of th e
automobile), was not guilty of contributory negligence by a
vote of 5 for, and 3 against, and that the damages be assessed
at $12,500. The death of Smith occurred on the 11th o f
November, 1916, and this action was commenced on the 15t h

of October, 1917 .
The appeal was argued at Vancouver on the 12th and 13t h

of October, 1922, before MACDONALD, C.J.A., MARTIN, Mc-
PHILLIPs and EBERTS, JJ.A.

Mayers, for appellant Township of Richmond : There are

four points : (1), Judgment was entered where there was n o

verdict upon which the learned judge could enter judgment ;
(2), the learned judge should not have left the case to th e

Argument jury as there was a question of law that he should have decide d
himself ; (3), the accident was entirely owing to the driver ' s

own carelessness ; and (4), judgment was given against both

COURT OF Fraser River which divides the Municipality of RichmondAPPEAL
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Municipalities and South Vancouver contend Richmond alone COAT OF
APPEAL

is responsible to which we take issue. On the first point, three

	

—

of a jury of eight disagreed with the majority finding that 192 3

there was no contributory negligence by Smith : see Faulknor Jan . y

v . Clifford (1897), 17 Pr. 363 ; Scott v. B.C. Milling Co. SMIT H

(1894), 3 B .C. 221 ; Bank of Toronto v . Harrell (1917), 55

	

v
SOUTH

S.C.R. 512 at pp. 517 and 538 ; Mitchell v. Rat Portage VANCOUVER

Lumber Co . (1911), 19 W.L.R. 314 ; Sawyer v. Millett COR P
AN D

ORA -

(1918), 25 B.C. 193 at p. 195. On the question of false TION or

verdict see (1922), 66 Sol . Jo. 466. On the second point
RICHM0N0

we say there is nothing here to raise any legal liability o n

the corporations as we did not construct the bridge . The

other case, Evans v . South Vancouver and Township of Rich-

mond (1918), 26 B.C. 60, does not apply as it is distinguish-

able. The complaint is that there was not proper protection

but at most there is failure to do something and the Munici-
palities have no pecuniary interest so that there must be a clea r

statutory liability : see Sanitary Commissioners of Gibraltar

v . Orfila (1890), 15 App. Cas. 400 at pp. 408 and 411 ;

McPhalen v. Vancouver (1910), 15 B .C. 367 at p. 370 ; Vic-

toria Corporation v. Patterson (1899), A.C. 615 at p . 620.

As to the duty of the jury to disregard evidence see British
Columbia Electric Rway . Co. v. Dunphy (1919), 59 S.C.R .

263 at p . 268. This is the first accident on this bridge whic h

has been in operation for 30 years . There was not sufficient Argument

evidence for the jury to find for the plaintiffs and the actio n
should be dismissed : see Astley v . Garnett (1914), 20 B.C .
528 at p. 536 ; Gavin v. Kettle Valley Ry . Co. (1918), 26
B.C. 30 ; Fraser v. B.C. Electric Ry . Co . (1919), ib . 536 a t

p. 541 ; Maltby v . British Columbia Electric Ry. Co . (1920) ,

28 B.C. 156 at p . 160. In the case of Von Mackensen v . Cor-
poration of Surrey (1915), 21 B.C. 198, the corporation
assumed more control of the defective road than South Van-

couver did on this bridge .

D. Donaghy, for appellant District of South Vancouver : We

contributed to the cost of maintenance but had nothing to d o

with the operation . This was always in the hands of Richmond .

The boundary of South Vancouver is high-water mark on the
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north bank of the river so that the bridge is not within its
boundaries. The bridge was built by the Provincial Govern-
ment and not by the Municipalities : see Pacific Coast Coa l
Mines, Limited v. Arbuthnot (1917), A .C. 607. For the jury
not to find that Smith was guilty of contributory negligenc e
was perverse .

A . D. Taylor, K .C., for respondents : As to the contention
that there was no verdict the Ontario case does not apply a s
the rules are different as they must answer the questions : see
Ilolmsted & Langton, 3rd Ed., 158, Sec . 112, and p . 1019 . We
have a verdict in our favour : see Scott v. B.C. Milling Co .
(1894), 3 B.C. 221 ; Mitchell v . Rat Portage Lumber Co .
(1911), 19 W .L.R. 314 ; Marshall v . Cates (1903), 10 B .C .
153 at p . 155 ; McMillan v. Western Dredging Co . (1895) ,
4 B.C. 122. All they say in regard to contributory negligenc e
is excessive speed and defective brakes, but as the jury assessed
damages their finding on these questions must be in our favour :
see Rowan v . The Toronto Railway Company (1899), 29 S .C .R.
717 at p . 724 ; Mitchell v. Rat Portage Lumber Co . (1911) ,
19 W.L.R. 314 at p. 315 ; Winterbotham,, Gurney & Co . v .
Sibthorp & Cox (1918), 87 L .J., K.B. 527 .

Mayers, in reply .

Cur. adv. vult .

9th January, 1923 .

MACDONALD, C.J .A . : I agree with the learned trial judge
in finding that the action is not barred by the provisions of
the Municipal Act, or of the Families Compensation Act. The
only section relied upon as against the widow, is section 48 4

MACDONALD, of the Municipal Act, B.C . Stats. 1914. That section, I think ,
".A - is not applicable to the facts of this case. But even if it wer e

so, the Families Compensation Act, dealing as it does with
a particular subject and conferring new rights upon th e
dependants of a deceased person, is not controlled by that sec -
tion. This latter Act meets the further objection that th e
children were joined in the action too late to be entitled t o
its benefits . In my view of the Act, the children are not made
necessary parties to the action at all in the circumstances o f

COURT OF

APPEA L

1923

Jan . 9.

SMIT H
V.

SOUTH
VANCOUVE R

AN D
CORPORA-

TION OF
RICHMON D
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this ease. All that was necessary was that their names should COURT OF
APPEAL

appear in the statement of claim, and they do so appear .

Then it is said that the defendants were under no obligation

	

192 3

to provide safeguards against accident such as that which Jan. 9.

befell the deceased ; they say they did not build the bridge ; SMITH

that it was built by the Province. The test of liability is SOUT H

not ownership but control, and as the right of control and the VANCOUVE R

ANU
duty of maintenance were given to the defendants and exercised CoIIPORA-

by them, they were, I think, bound to see that those using the LION O'
RICHMON D

bridge were reasonably protected.

This branch of the case is, I think, fully covered by the
principles enunciated by their Lordships in Evans v . Township

of Richmond (1919), 3 W .W.R. 339, which was a case arising
out of the same accident, and in the Victoria Corporation v .

Patterson (1899), A .C. 615 .

It was argued by Mr . Mayers for the appellants that, because
the Dominion Government by reason of its jurisdiction ove r
navigation, had made it a condition of its consent to the build-

ing of the bridge, that a swing span should be put in so tha t

shipping might pass through, and that lights should be place d

in the centre of the span for the guidance of navigation, there -
fore the defendants had no option but to comply with these
regulations, and that having complied with them they wer e

under no further obligations to the public using the bridge . MACDONALD,

The Dominion Government was concerned only with naviga-
tion and not with the safety of traffic over the bridge ; the
latter responsibility rested upon the defendants, and if addi-
tional safeguards were necessary to protect traffic it was th e

duty of the defendants to have supplied them before openin g

the span. As was said in Evans v . Township of Richmond,

supra, it was misfeasance to open the span without having
provided the proper safeguards against injury to those usin g
the bridge.

This disposes of the grounds of appeal other than those of
negligence, contributory negligence and the effect of the jury 's
findings of fact. The evidence of defendants' negligence i s
in effect the same as that upon which Evans v . Township of

Richmond, supra, was decided, and therefore nothing further
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COURT OF need be said of its sufficiency + sustain +h 7;b finding

	

+ t
APPEAL

1923 Contributory negligence did not come into question in tha t
,Ian .

R. case, since the plaintiff there was a passenger in the car under

SOUTH circumstances which did not make the driver's negligence he r

5oz1x
own. Unless therefore the only inference to be drawn from

VANCOUVER the evidence is that the accident happened because of the
AN D

CURPORA- driver's own negligence, the learned judge was right in sub -
TION oP mitting the ease to the jury, and the question now is, was th e

RICHMOND
evidence of contributory negligence so conclusive that th e
judge ought to have withdrawn the case from the jury? I
do not think it was, and I am supported, I think, in thi s
conclusion by some observations of their Lordships in Evans

v. Township of Richmond, supra .

The last question to be considered is the effect of the verdict.
Under our law, the jury if unable to find a -unanimous verdic t
may, after three hours deliberation, find one by a majority o f
two-thirds of their number . The jury was composed of eight
men, and after the expiration of the three hours, the proper
majority found the defendants guilty of negligence in th e
premises, but disagreed on the question of the contributor y
negligence of the deceased . They assessed the damages an d
judgment was entered for the plaintiffs .

MACDONALD, In my opinion the judgment cannot be sustained . With
C.J .A .

respect, the cases relied upon by the learned judge do not, I
think, support his judgment, nor is it supportable on principle .
_fitcltell v . Rat Portage Lumber Co. (1911), 19 W.L.R. 314,
was decided by this Court. The jury having found that th e

defendants were negligent and that their negligence caused th e
accident, ignored the question of contributory negligence alto-
gether but assessed damages for the plaintiff . The Court held
that the jury inferentially found the question of contributory
negligence in favour of the plaintiff. It was pointed out by
the majority of the Court that the verdict could not stand

unless on the evidence this inference was justifiable, and th e
Court thought that it was. In this Province the Court of
Appeal has power to draw inferences of fact and thus supple-
ment the finding of the jury . This is a power which, as was

jury in this case .
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pointed out in McPhee v . Esquimalt and Nanaimo Rway . Co.
(1913), 49 S.C.R. 43, is to be sparingly exercised, yet o f
course it may be exercised in a proper case. The fact then
is that Mitchell v . Rat Portage Lumber Co . was decided no t

in face of a disagreement of the jury but in compliance with

what the Court thought was the jury's intention, supporting ,
as it did, the inference from the evidence drawn by the Cour t
itself.

In McPhee v. Esquimalt and Nanaimo Rway. Co., supra ,

Mr. Justice Anglin succinctly expressed the principle applicabl e

to this case, when he said at p. 59 :
"The jury having failed to determine a vital issue, with which it was

within their province to deal, the only course open is to order a new trial ."

There the question left unanswered had reference to th e
defence of volens, but it has the like application to the defenc e
of contributory negligence.

Scott v. B.C. Milling Co . (1894), 3 B.C. 221, was also
relied upon, but that case was reversed by the Supreme Court MACDONALD ,

C .J .A .

:MARTIN, J .A. : Several questions arise herein but in th e

view I take of the matter it is only necessary to deal with one ,

viz ., that of the contributory negligence of the deceased drive r

of the motor-car, the question as to which, No . 3, was not

answered by the jury by that percentage of their number whic h

could alone return any answer at all after they were out three
MARTIN, J .A .

hours ; in other words, there was a disagreement ; yet, strangely ,
the word "no," illea ; fly noted by the foreman as an answer

to the question,

	

permitted to remain upon the record ,

and the matter

	

l by the learned trial judge as thoug h

an answer in law h ., 1 been made, despite section 45 of the

COURT OF
APPEAL

192 3

Jan . 9 .

SMITH
V .

SOUTH
VANCOUVER

AN D
CORPORA-
TION OF

RICHMON D

of Canada (1895), 24 S .C.R. 702, and a new trial wa s

ordefed. In the case at bar the Court could not properly

make the inference that there was no contributory negligenc e
when three of the eight jurymen had come to the opposite con-
clusion, and when the evidence is such as ought to be sub-

mitted to the jury.
There should be a new trial, the appellant to have th e

costs of the appeal, the costs of the new trial to abide the

result .
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COURT of Jury Act, 1913, Cap. 34, which only makes it "lawful t o
APPEAL

receive the verdict of three-fourths [or more] of the jury
1923 impanelled," and as the jury stood five to three only, they

Jan. 9 . had reached no verdict on this vital question, and no genera l

SMITH verdict was added to the questions, as there was in Bank of
v .

	

Toronto v. Harrell, 55 S.C.R. 512 at p . 517 ; (1917), 2
SOUT H

VANCOUVER W.W.R. 1149, even assuming that could have saved the situa -
AND

	

tion. When this disagreement became apparent the jury shouldCORPORA-

	

y
TION of have been sent back for further consideration upon furthe r

RICHMOND
instruction, according to the practice long established by thi s
Court, so as to prevent, if possible, just such an unfortunat e
and very expensive conclusion as is before us .

I felt much inclined to exercise, on the ground of manifes t
MARTIN, J.A . contributory negligence, that power of dismissal which thi s

Court possesses to a greater degree than the trial judge, as ha s
been pointed out by the Supreme Court in McPhee v . Bsqui-

malt and Nanaimo Rway. Co . (1913), 49 S .C.R. 43 ; 5 W.W.R .
926 ; 27 W.L.R. 444, and Bank of Toronto v . Harrell, supra,
at p. 1163, but upon further consideration and consultation ,
and out of due deference to the views held by some of m y
brothers, I have reached the conclusion that the better an d
safer course would be to allow the appeal and order a new trial ,
the costs of the former trial to abide the new one .

MCPHILLIPS, J .A . : It is with much regret that I have t o
come to the conclusion that a new trial must be directed .

No valid verdict was given by the jury in this case, unfor-
tunately, and with great respect to the learned trial judge, i t
was not a verdict which he was entitled to receive. The two
questions, negligence and contributory negligence, were essen-

tial questions requiring answer . The jury did not render a
general verdict. Negligence was found after three hour s

deliberation, but contributory negligence was ineffectually nega -
tived, i.e ., as to negligence there was the requisite three-fourth s
finding. As to contributory negligence it was not a three-
fourths finding, being less than that . Section 45 of the Jury

Act (Cap. 34, B.C. Stats . 1913) reads as follows :
"45 . On the trial of any action or cause or issue of fact, or on the

execution of any writ of inquiry of damages, it shall be lawful to receive

MCPHILLLPS ,
J .A .
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the verdict of three-fourths, or of any proportion equal to or greater than COURT oP

three-fourths, of the jury empanelled to try such action or cause or issue APPEAL

of fact, or on the execution of any such assessment or inquiry of damages ,

after the expiration of three hours from the time when such jury shall

	

192 3

have retired to consider their verdict, in case at the end of such three

	

Jan. 9 .

hours they shall not in all respects be unanimous ."
SMIT H

	

In White v. Barry Railway Company (1899), 15 T.L.R .

	

v .

474, Lord Justice A . L. Smith in his opinion said at p . 475 :

	

VANorvE R

	

"The defendants said that the plaintiff had by negligence of his own

	

AN D
contributed to the accident, and there was some evidence of such contribu- CORPORA-

tory negligence . But the question of negligence on the part of the TION of

defendants and the question of contributory negligence were both for the
RICHMOND

jury. In his opinion it was necessary for the plaintiff to make out a

case of negligence against the defendants, and if he succeeded in doin g

that it became necessary for the defendants to shew that the plaintiff

had by his own negligence contributed to the accident, and, if the jur y

were satisfied that that was made out, the question arose whether, i n

spite of that contributory negligence, the defendants, by the exercise o f

reasonable care, could have done something to avoid the accident . That

also was a question for the jury . He did not think that they could say

in such a case that as a matter of law there must be a non-suit . It was

true that in Davey v. London South Western Railway Company (1 2

Q .B .D. 70), this Court did hold in a case somewhat like the presen t

that it was the duty of the judge to non-suit the plaintiff because it was

apparent that he had been guilty of contributory negligence . Lord

Justice Baggallay, however, dissented, and Lord Esher had since expressed

a doubt whether the judgment of himself and Lord Justice Bowen was

right."

The Barry case went on appeal to the House of Lords

( (1901), 17 T.L.R. 644) and was reversed, but this state- McPHILLIPS ,

	

ment of law was not disagreed with, the appeal being reversed

	

3A--

on other grounds, viz ., that the learned trial judge had erre d

in stating to the jury that there must be gross negligence to
disentitle the plaintiff to damages . The Lord Chancellor said :

"That was not the law—it must simply be negligence contributing t o

the accident . "

Now, the position in the present case is that there has been
no finding upon the question of contributory negligence. We
are, however, pressed to determine the question upon the evi-

dence . I do not think it would be proper or permissible, in

view of the particular facts of this case and in view the judg-
ment of the Supreme Court of Canada in McPhee v . Esquimal t

andanaimo Rway. Co. (1913), [49 S.C.R. 43] ; 5 W.W.R .

926, Duff, J ., at pp . 931-33. At p . 933, Duff, J . said :
"I think, however, the respondents are entitled to a new trial on the
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COURT OF ground that their plea volenti non fit injuria was not passed upon by
APPEAL the jury . "

192,3

	

Here the plea is that of contributory negligence and it has

an s

	

not been effectively passed upon by the jury . (Also see Mc-J .
	 —Phee v. Esquimalt and 1Vanaimo Ry . Co . (1915), [22 B.C .

SMITH 67] ; 8 W.W.R. 1319 at pp . 1323-4) .
SOUTH

	

In White v . Barry, supra, the Lord Chancellor said, in
VANCOUVER

moving _ that the appeal be allowed and a new trial ordered i nAN D
CORPORA- that case :
TION OF

"He rmost sincerely the hardships inflicted on this poor man . "RICHMOND

	

regretted

I, in this case, deeply regret "the hardships" that will resul t
upon the plaintiff, the widow of the driver of the car who los t
his life owing to the open draw-bridge, and I would adop t
further the language of the Lord Chancellor and apply it t o

MOP ~LiPS,
this case	 if it was the fault of the appellants, the damages
were not too great . "

Manifest error occurred at the trial . The verdict was not
in accordance with law, in truth was not a verdict at all ,
and, with great respect to the learned trial judge, should no t
have been received.. The jury should have been directed t o
retire and further consider their verdict, and if it was a cas e
of impossibility to agree, then it would be a case of disagree-

ment and a new trial would have taken place in due cours e
without the attendant costs of this appeal., which costs, I regret ,
are not open to be dealt with by this ('ourt, but follow th e
event .

EBERIS. a . :A .

	

Ena tvs, J . k . would order a new trial .

New trial ordered .

Solicitor for appellant District of South Vancouver : G . S .
U is)ner• .

Solicitor for appellant Township of Richmond : George II .

Cowan .

Solicitor for respondents I' . .I . Jackson .
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THURLOW LOGGING COMPANY LIMITED AN D
AICKIN, AND CARTER v. NATIONAL POLE

COMPANY AND THE ROYAL BAN K
OF CANADA.

Contract—Sale of goods—Condition precedent—Waiver .

The plaintiff entered into a contract with the defendants to supply 15,00 0
cedar poles of dimensions specified, on or before the 30th of September ,
1921, agreeing to deliver the poles cribbed and sorted at ship's tackle
at a harbour to be selected by the defendants . Five thousand seven

hundred and seventy-two poles were delivered and paid for under the

contract and on the 26th of September, 1921, the defendants notified

the plaintiff Company in writing that they would only accept suc h

poles as were ready for delivery on the 30th of September in strict
accordance with the contract . One thousand two hundred and eighty -

three additional poles had been inspected and passed but not take n

over and a further 7,763 logs were prepared by the 30th of September ,

but the defendants neither gave directions as to the harbour selecte d

nor supplied ships at whose tackle poles could be delivered . An

action for damages for breach of contract was dismissed .
Held, on appeal, reversing the decision of MORRISON, J., that the plaintiff

Company was entitled to damages to the difference between the con -
tract price and the amount realized on all poles that the plaintiff s
could have delivered under the contract .

A PPEAL by plaintiffs from the decision of Monzusos, J . of
the 27th of January, 1922, dismissing an action for damage s
for breach of contract to accept and pay for certain cedar poles .
On the 29th of October, 1920, the defendant Company entere d
into a written contract with the plaintiff Aickin, whereby th e
defendant Company purchased and agreed to accept delivery
of 15,000 cedar poles to be used as telephone and telegraph
poles the sizes being set out in the contract. The plaintiff
Aickin assigned the contract to the plaintiff Company . In
order to secure advances the plaintiff Company agreed tha t
all moneys due under the contract be paid to the Royal Bank
of Canada. The contract was to be completed not later tha n
the 30th of September, 1921 . Five instalments aggregating
5,772 poles were accepted and paid for. A further instal-
ment of 1,283 poles was inspected and passed but not taken,

COURT OF
APPEA L

192 3

Jan . 9.

THURLOW
LOGGING Co.

V .
NATIONA L
POLE CO.

Statement
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COURT OF the contract price of which was $8,605 .27, and the plaintiff s
APPEAL

got out under the contract before the 30th of September, 1921 ,
1923

	

a further 7,763 cedar logs, the contract price of which was
Jan . 9 . $36,414.90, and were ready for delivery. On the 25th of

THURLOW
September the defendant Company notified the plaintiffs tha t

LOGGING Co . it would only accept such poles as were ready for delivery i n

NATIONAL accordance with the contract up to the 30th of September an d
POLE Co . two days later notified the plaintiffs that an inspector would

be at Deep Bay and Pender Harbour to inspect and take

delivery of the poles . The defendant Company gave no furthe r

notification of ships for loading nor were any provided . The

plaintiffs were paid $32,497 .74, for the poles delivered and
statement accepted and claimed $8,321 .88 for poles inspected and passed

but not taken and $36,414 .90 for the 7,763 poles ready fo r

delivery but which the defendant Company wrongfully refused

to accept.
The appeal was argued at Vancouver on the 9th and 10th

of October, 1922, before MACDONALD, C.J.A., MARTIN,Mc -

PxzLLZrs and EBERTS, JJ .A.

J. A . Maclnnes, for appellants : The judgment as entere d

is inconsistent and defective on its face and it is the duty o f
the party taking it out to see that it is in proper form : see

Belcher v . McDonald (1902), 9 B.C. 377 at p . 393. The
learned judge erred in saying plaintiffs did not comply sub-

stantially with the terms of the contract . The full number o f

poles were in the water ready to be placed at ship's tackle when

the boats were available but ships were not supplied so w e

could do no more within the specified time : see Benjamin

on Sale, 6th . Ed., 641 and 783 ; Mackay v . Dick (1881), 6

App. Cas. 251 . The buyer had to supply the ships to admit

of our completing the contract and not having done so ther e

was a waiver of the terms as to time of completion : see

Franklin v. Miller (1836), 4 A. & E. 599. They cannot pu t

us in a position where we cannot carry out our contract : see

Legh v. Lillie (1860), 6 H. & N. 165. The notice must giv e

reasonable time for completion : see Leake on Contracts, 7t h

Ed., 633. Sorting and cribbing was not a matter of sub -

stance but merely a matter of temporary convenience for load -

Argument
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ing : see Cowan v . Fisher (1900), 31 Ont . 426 at p . 428. This
case is stronger than Royal Bank of Canada v . J. H. Baxter
& Co . (1922), [ante] 248 .

Davis, K .C., for respondents : There was considerable vari-

COURT OF
APPEAL

192 3

Jan . 9.

ance in the evidence and the learned judge believed our wit-
TNURLOW

nesses. They did not in fact deliver and it made no difference LOGGING Co .

whether we had a ship there or not . They should have had NATIONAL

the poles at the places designated both cribbed and sorted . POLE Co .

The time for delivery is an essential condition of the contract :
see Reuter v. Sala (1879), 4 C.P.D. 239 at p. 249. We are
not bound to accept any logs that are not given in accordanc e
with the contract : see Jackson v . Rotax Motor and Cycle
Company (1910), 2 K.B. 937 .

Hossie, on the same side : By agreement the balance of th e
Ladysmith and Rock Bay poles did not become due until afte r
the issue of the writ, in fact as to the Rock Bay poles nothing
was due until after the trial, so that these amounts could not

Argument
be included in the judgment. Even if it were found these
agreements did not exist it would only affect the question o f
costs up to the time of payment in . Assuming the judgment
is not in accordance with the form, that is a merely technica l
defect and as the registrar found no money owing it woul d
be superfluous to have it corrected. On the settlement n o
objection was taken to the $2,610 paid to the Bank, the only
amount mentioned being $425 paid in on the trial and judg-
ment for that sum was refused so that in any event the cost s
of the trial are not affected. If the appeal is dismissed costs
should be against the trustee personally as he is indemnified .
The plaintiffs are not the proper parties to sue as the Bank
should have brought the action : see Hughes v. Pump Hous e
Hotel Co . (1902), 71 L .J., K.B . 630.

Maclnnes, in reply, referred to Jonassohn v. Young (1863) ,
4 B. & S. 296 ; Sutherland v . Allhusen (1866), 14 L .T. 666 ;
Borrowman v. Free (1878), 4 Q .B.D. 500 .

Cur . adv. vult .

9th January, 1923 .

MACDONALD, C.J.A. : Without entering into the evidence
MACDONALD,

minutely, it will answer the purpose, I think, to recite briefly

	

C.J .A .
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THURLO W
LOGGING CO .

V .
NATIONAL
POLE CO .

MACDONALD ,
C .J .A .

what the case is about and what inferences from essential facts ,
in my opinion, ought to be drawn .

The plaintiffs are cedar-pole dealers. They entered into a

written contract with defendants to supply them with from

10,000 to 15,000 cedar poles of the dimensions specified . Inter

cilia, the plaintiffs agreed to deliver the poles, cribbed and

sorted at ship's tackle, at a harbour to be selected by defend -

ants . The agreement provided that defendants would advanc e

75 per cent . of the price after a preliminary inspection of th e

poles, whenever they were ready to be loaded. The balance

was to be paid when the poles were finally inspected on boar d

ship ; demurrage was to be paid by the plaintiffs if shipment s

were not ready for delivery. There were other terms alluding

to liens and royalties which I do not. think are, on the facts

of this case, essential to its decision. The contract covere d

the period from 29th of October, 1920, to 30th September ,

1921 .
It is not open to question that at the time of the refusal of

defendants to take the balance of the poles contracted for, viz . ,

after the 30th of September, 1921, the plaintiffs had ampl e

poles of agreed quality to enable them to make deliveries . The

evidence is voluminous (needlessly so) but certain importan t

facts appear to be established with reasonable certainty. I

shall first deal with the pleadings .
The principal defence to the claim for non-acceptance o f

poles, if indeed it be not the only one having a semblance o f

reality, is that the plaintiffs had made default in delivery of

poles within the period contemplated by the agreement, viz . ,

on or before the 30th of September, 1921 . Evidence was
adduced by plaintiffs to shew that there had been a waive r

of this term of the contract but, as pointed out by Mr . Davis ,

counsel for the defendants, waiver was not pleaded, and o n

an examination of the pleadings I find this to be so, but never-
theless the issue was gone into by both counsel without objection ,

and if this evidence were necessary to sustain the plaintiffs '
case, I would hold that the defendants were precluded by th e
course of the trial from objecting to it : Scott v . h'ernie (1904) ,
11 B.C. 91 . In my view of the case, however, it is no t
material, since there was nothing to waive .
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Another point upon which the defendants insisted was that COURT OF
APPEA L

the learned judge had found the facts in their favour .

It therefore becomes necessary at the outset to determine

	

192 3

what he did find . He found that plaintiffs were not ready to Jan . 9 .

deliver the undelivered balance of poles on the 30th of THURLOW

September, 1921 ; he found that neither the quantity nor LOGGING Co .

quality of the poles on hand were proven so as to enable the NATIONAL

damages for non-acceptance to be assessed ; he did not find
POLE Co .

it necessary to say whether the number of poles contracte d

for had by subsequent agreement been reduced from 15,000

to 10,000, but he says parenthetically, that on this point the

preponderance of credible evidence is in defendants ' favour ;

he finds there was no extension of time for performance or ,

in other words, no waiver.

It was known to defendants and contemplated by bot h

parties, that the poles were to be got from different localitie s

and floated to the selected loading places. The evidence shews

that plaintiffs had in the water, as early at least as the 22n d

of September, more than a sufficient number of poles to com-

plete their deliveries. On that date they wrote a letter to

defendants specifying the number of and the several localitie s

in which the poles then were. They were not then cribbe d

or sorted, but the plaintiffs ' contention is that on the true con- MACDONALO,

struction of the contract, they were to be so cribbed and sorted C .J .A -

only when delivered at ship's tackle, and, in my opinion, thi s

contention is correct.

The question of preliminary inspection gave rise to con-

flicting contentions in argument . The plaintiffs' counsel

submitted that this inspection was for his clients ' benefit an d

was solely for the purpose of advances on account of purchas e

price, and that cribbing and sorting for that purpose was no t

required. I am of opinion that that is the true constructio n

of that term in the contract, and therefore preliminary inspec-
tion has nothing to do with the issue in this appeal.

It is, I think, apparent that this inspection was to be mad e

not when they were cribbed and sorted (since this cribbing

and sorting was only required to be complete when the poles

were brought to ship's tackle) but when they were in the water .
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COURT OF The term "ready to load" as used with reference to preliminaryAPPEAL
— advances, cannot reasonably be held to mean ready to be placed

	

1923

	

at ship's tackle. Such a construction would defeat the pur -
Jan.9 . pose of preliminary advances. The loading would consume

TxuaLow only a few hours, upon completion of which the whole purchas e
LOGGING Co . price would become payable, and as both the advance and th e
NATIONAL balance were to be paid in Vancouver, the very purpose of th e
POLE Co . provisions for advances would be rendered futile. Moreover ,

the course of dealing with previously delivered and accepte d
poles shews that the advances were made before cribbing an d
sorting. The parties themselves have furnished the key, if on e
be required, to their meaning, and are not entitled to attribute
this practice to good natured concessions. But be this as it
may, no question of an advance is now involved in the appeal .

Now, after defendants had received the letter of the 22nd
of September, stating the number and locations of poles which
plaintiffs could deliver, a meeting took place between the partie s
at which the plaintiffs were told that defendants had no shi p
ready to take delivery of the poles, owing to a seamen 's strike
in the United States . It was on this occasion that the plaintiffs
say that the defendants waived delivery, saying that they coul d
not then take delivery on or before the 30th of September .
There is no question of default in deliveries up to this time ,

MACDONALD, though it is true that the evidence as to previous deliverie s
C.J .A .

would indicate that the term as to cribbing and sorting had
been disregarded in some if not in all instances. The fact
is that defendants could not on or before that date take deliver y
at ship's tackle, and what is perhaps of more importance, coul d
not make the final inspection contemplated by the contract .
The final and crucial inspection was not to be made when th e
poles were to a large extent submerged in cribs, but when the y
were loaded on the vessel .

The situation on the 25th of September, therefore, was, tha t
the plaintiffs were in the position of being able, on a week' s
notice of the coming of the ship, to make deliveries in accord-
ance with the contract ; that defendants, who by the contrac t
were required to give the notice, never gave the notice nor had
a ship to take delivery. In view of this situation, the defend-
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ants ' letters and conduct are of interest. Their letter of the COURT OF
APPEAL

26th of September to plaintiffs recites in general their con-

	

—

tract and proceeds :

	

1923

"We hereby beg to notify you, and each of you, that we will only

	

Jan .9.

accept such poles, and none others, as are ready for delivery, and in strict

accordance with the terms of said contract up to and including September THURLOw
LOGGING CO .

30th, 1921 ." v.

This though admittedly they did not propose to have a ship NATIONAL
POLE CO .

there at whose tackle the poles could be delivered. I say
nothing about the want of specification of the place of loading ,

because there is some evidence from which it might be inferre d

that the plaintiffs knew this .

In connection with this letter may be read one written on

plaintiffs' behalf to defendants of the same date, which I need

not quote, though it sheds a favourable light on the plaintiffs'

bona fides.

On the 27th of September, defendants wrote a second letter,

telling the plaintiffs that inspectors would be sent to Deep

Bay and Pender Harbour, where some of the poles were, "to

inspect and take delivery of the poles ." These inspectors d o

not even profess to have inspected the poles . They were not

instructed to inspect and accept delivery . It is only necessary

to read the evidence of Bensing, one of defendants' inspectors ,

to be convinced that these inspectors were sent for no such

purpose. Had they been given authority to accept the result MACDONALD,

would have been the same. They were entitled to reject only C
. .A .

when the loading was in process ; when the poles could b e

examined one by one . Bensing said they were a fine lot of

poles, but some of them needed further preparation for loadin g

before delivery at ship's tackle .
It, therefore, in my opinion, is unnecessary to consider th e

question of waiver or the effect of any claims which the Govern -

ment or the sub-contractors or others may have had agains t

the poles. The plaintiffs had made no default in deliver y

according to contract at ship's tackle, and there is no evidenc e

from which it can properly be inferred that they could not ,

had they been regularly called upon to do so, have fulfille d

their contract to the letter.
This conclusion is reached without conflict with the finding s

32
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COURT OF of fact of the learned judge, except in so far as it relates t oAPPEAL
— the quantity and quality of the poles . What that finding is

	

1923

	

based on is not indicated, but I must assume (since the evi-
Jan.9 . Bence will bear no other inference) that it is founded on th e

THURLOW plaintiffs' alleged want of a clear title to the poles and th e
LOGGING Co . inspection referred to above, both of which I have dealt with

ONAT NAL and neither of which depend on the credibility of witnesses .
POLE CO.

The question then arises, was the number of poles to b e
delivered reduced, by subsequent agreement, to 10,000 in all ?
It was not seriously contended that the plaintiffs had not th e
right under the contract to call for the acceptance of the ful l
15,000, and it is apparent from the efforts made by defendant s
to prove a reduction, that they had so understood the contract .
An attempt was made to shew consideration for this alleged
reduction, but I think it failed . There is not the scratch of
a pen in support of nor any assertion of such a contract, whe n
the plaintiffs by their said letter of the 22nd of September speci-

fied poles in excess of the 15,000 and suggested that defend -
ants should agree to take this excess. The letters above referre d
to written by the defendants, of the 26th and 27th of September ,
make no reference to a reduction, while insisting on stric t
compliance with the contract, though the writer had befor e
him the plaintiffs ' letter of the 22nd. Nor is the learned

MACDONALD, judge's finding that the preponderance of the credible evidenc e
c .J.A. supports the defendants' contention of much assistance, sinc e

he did not deal with the merits of the claim . But apart from
the dispute about the fact which I would, for the reasons abov e
stated, find in the plaintiffs' favour, there is the one about
the law. The contract is one required by the Statute of Fraud s
to be in writing. In such a case the entire contract may b e
rescinded by parol, but the terms of it cannot be altered by
parol, unless the doctrine of part performance can be relied
upon, which is not the case here .

A dispute as to whether defendants had paid in full for th e
poles actually delivered under the contract, was referred to th e
registrar, and he has found that they had done so.

The report does not shew how the registrar arrived at hi s
conclusion . According to the pleadings and particulars, the



XXXI.] BRITISH COLUMBIA REPORTS .

	

499

plaintiffs' claim that 5,311 poles were delivered and accepted COURT OFA
before the 30th of September. The defendants' particulars —
make the number 5,309, a trifling discrepancy. These were the

	

192 3

only poles delivered under the contract prior to defendants' Jan . 9 .

repudiation of it. Some others were accepted after the repudia- Minnow

tion, but there were poles upon which advances had been made . LOGGING Co.

These poles were, as stated by the defendants' agent Lafferty, NATIONAL

accepted under the contract .

	

POLE Co .

The defendants have paid into Court what they allege to be
the balance due on all these poles accepted before and after the
30th of September. It was referred to the registrar to find
whether or not the poles accepted under the contract were pai d
for in full, and he has found that they were . His finding i s
not very satisfactory since he does not shew the grounds o f
it, but it was made clear by counsel at our bar, that the mone y
in Court was conceded by defendants to be the balance due on
these poles. Therefore, I take it that the moneys in Cour t
were treated by the registrar as a payment of the balance ,
payable for poles accepted, and belongs to the plaintiffs . There
is no appeal from the report or the confirmation of it, an d
therefore it must be taken to be a final adjudication upon th e
rights of the parties with respect to all poles except thos e
which form the subject of the claim for damages .

The only question left is the amount of the damages to be MACDONALD,

awarded in respect of poles of which acceptance was refused . 'A -

As regards this branch of the case, the claim is not one for
the purchase price. The poles were not set aside or otherwise
appropriated to the contract. Something remained to be done
before final acceptance could be called for . Moreover, the
poles have since been sold . The damages therefore is th e
difference betwen the contract price and the price realized or
which should have been realized for them. The evidence is
rather at loose ends, but this much is reasonably certain, tha t
the plaintiffs had 6, 1746 poles at Deep Bay and Fender Har-
bour, which they could have delivered under the contract ; that
the poles were subsequently sold to J . H. Baxter & Co., at the
price set in the agreement of the 24th of December, 1921 ; that
the poles are sufficiently described in the circular letter of the
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COURT OF 5th of November, 1921, to enable the parties to determine
APPEAL

mathematically the price realized and in the same way t o
1923

	

find what they would have brought under the contract. The
Jan.9 . difference between these respective figures is the damages for

THURLOW
which plaintiffs are entitled to judgment . No other damages

LOGGING Co. have been proven and even these not very exactly, but since

NATIONAL Lafferty, defendants ' agent, states in his letters that there were
POLE Co . approximately 7,000 poles in this lot, and as he had the oppor-

tunity to bid on them, the plaintiffs, I think, may fairly be hel d

to have proved that they suffered the damages aforesaid i n

MACDONALD, respect of these poles .
C.J .A . If there should be any difficulty, not apparent to me, i n

arriving at the amount, the parties have leave to speak to th e

question .
To the extent indicated, the appeal should be allowed. The

plaintiffs should have the general costs of the action and of th e
appeal, and the defendants those in respect of the poles accepte d
and delivered, including the costs of the reference .

MARTIN, J .A. : In the defendant Company 's crucial lette r

of the 26th of September, 1921, it, "for the purpose of avoid-
ing any misunderstanding of conversations," notified th e

plaintiffs that it intended to insist upon a "strict accordance

with the terms of the contract, " and viewing the whole matter

in furtherance of that proper attitude, I am of opinion tha t

under said contract the plaintiffs cannot be held to be in

default till the defendant Company had furnished the ship

alongside which the poles were to be delivered, as therein speci -

fied, and to be paid for "when poles are loaded on vessel ,

inspected and cleared of all Canadian charges and duties ." I
MARTIN, J .A. find nothing substantial to support the submission that thi s

term (which is in favour of the plaintiffs as giving a longe r

time after the week's notice of the expected arrival of the
vessel, which it is conceded it was entitled to) was waived, no r

is it established that the plaintiff Company agreed to reduc e

the amount of poles to 10,000 .
With respect to the Rock Bay and Ladysmith poles, whic h

were left behind in August because the ship was then unabl e

to load them, I am satisfied that no arrangement was entered
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into which would entitle the defendant Company to delay pay- COURT O F

ment for them beyond the contract period, 30th of September,

1921, at latest, and so the plaintiffs should have had judgment

	

192 3

for that amount which was overdue when the writ was issued Jan . ° .

on the 21st of October, 1921 .

	

THUBLOW

As to the damages for the poles which were refused by the LOGGING Co .

defendants, I am of the same opinion as my brothers .

	

NATIONAL

Such being, briefly, and in general, my view of the matter, POLE Co.

I only add that the formal judgment is open to the seriou s
objection taken to it, viz ., that it cannot in any event stand ,
because it begins by dismissing out of Court the plaintiffs '
action in toto upon the contract, and yet goes on (in the fina l
clause) to direct the registrar to take an account to determin e
what, if anything, is due by the defendant Company "in respec t
of poles accepted by it under the contract sued on . . . . "
It is difficult to understand how such an erroneous and self-
contradictory

	

aIABTIN, J .A .

judgment was allowed to be drawn up and
entered, and yet that was done despite the continuous objectio n
of the plaintiffs' counsel before the registrar and judge below ;

the dismissal of the action should obviously have been limite d
at that stage to the poles which had been refused ; the plaintiff s
could not be both wholly out, and yet in the Court' at the sam e
time under the same contract ; therefore the judgment should
in any event be amended in that respect at least, and th e
plaintiffs are entitled to the costs of coming to this Court for
that purpose .

But I am of opinion that the appeal should be allowed i n

general and with the costs which follow that event as the
statute directs .

MCPHILLIRs, J.A . : I concur in the judgment of my brother me,, lLLlrs ,

the Chief Justice.

	

J.A .

EBERTS, J.A. would allow the appeal .

		

EBERTS, J .A .

Appeal allowed.

Solicitors for appellants : Maclnnes & Arnold.

Solicitors for respondents : Davis, Marshall & Co .
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ISBELL BEAN COMPANY v . AVERY .

Guarantee—Letters forming—Construction—Extension of time for pay-
ment—Consideration.

The defendant who had bought out his partner and continued the business
by himself was pressed by the plaintiff for payment on an ol d
partnership debt when he wrote the plaintiff "kindly let the matter
rest for the time being and the writer will personally see that your
claim is fully paid . "

Held, that this constituted a guarantee .

APPEAL by plaintiff from the decision of RUGGLES, Co. J.
of the 10th of April, 1922, in an action to recover $926 .20
payable by the defendant under a guarantee contained in tw o
letters written by the defendant to the plaintiff Company
whereby in consideration of plaintiff giving time to Creeden
& Avery Limited for payment of a debt of $788 .30 due from
Creeden & Avery to the plaintiff the defendant agreed to pa y
the full amount of the claim . The facts are that the claim
in question was originally owing by Creeden & Avery Limited ,
the defendant Avery having bought Creeden out and undertook
to pay the Company's liabilities . In July, 1919, Avery wa s
proceeding with the closing out of his business when th e
plaintiff Company pressed for payment . On the 5th of July,
1922, Avery wrote the plaintiff asking that payment be allowed
to stand over until final disposition of certain litigation the n
pending, when he stated "the writer will personally see that
your claim is fully paid." The result of the litigation wa s
adverse to Creeden & Avery, Limited, and the Company wen t
into liquidation. The plaintiff then brought this action agains t
Avery on his guarantee which was dismissed .

The appeal was argued at Vancouver on the 23rd and 24t h
of October, 1922, before MARTIN, GALLIIIER, McPHILLI s and
EBERTS, M.A .

Brown, P.C., for appellant : At the time Avery bought Cree-
den out, this sum was owing the plaintiff Company and Aver y
assumed the outstanding obligations of the Company . On the
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question of personal liability see Mayer v . Isaac (1840), 4 Jur . COURT OF
APPEAL

437 followed in Horlor v. Carpenter (1857), 3 C.B. (x.s . )
172 ; see also Ballen & Leake's Precedents of Pleading, 7th Ed .,

	

192 3

pp. 104 and 142 . It is construed most strongly against the Jan . 9.

person making it ; see Allnutt v. Ashenden (1843), 5 Man. & G. ISBELL

392 ; Caballero v. Slater (1854), 14 C.B. 300 ; Hawes v . Arm- BEAN CO.

strong (1835), 4 L.J., C.P . 254 ; Matson v. Wharam (1787), AVERY

2 Term Rep. 80 ; Bateman v . Phillips (1812), 15 East 272 ;
Bluck v. Gompertz (1852), 21 L.J., Ex. 27S ; Sheers v .

Thimbleby (1897), 76 L .T. 709 .
Grossman, for respondent : The words used are not capable

of being construed as a guarantee ; if the same be so con-
strued there is a latent ambiguity, and if there was a guar- Argumen t

antee it was never accepted. The whole transaction shews i t

was never understood that there was a guarantee. The letters
shew they gave Avery time but did not rely on a guarantee .
The words themselves are not a guarantee, the word "person -

ally" being merely surplusage, nor does the word "see" impor t

a guarantee . The words have a double meaning, i .e ., that he

was to pay out of his own pocket or from the assets of Creeden

& Avery .
Brown, in reply, referred to Bank of Hamilton v. Ban fiel d

(1918), 25 B.C. 367 .
Cur. adv. vult.

9th January, 1923 .

MARTIN, J.A . : At the hearing we informed the appellant' s

counsel, in his reply, that we wished to hear him only upon

the question of the extension of time being given in considera-
tion of the guarantee, as we deemed it to be. This is a ques-
tion of fact, and the respondent (defendant) relies particularly
upon certain statements of the plaintiff Company in a letter to

MARTIN, J .A .
their debtors, Creeden & Avery, of the 19th of March, 1920 .

After considering carefully all the admissible evidence on th e
point, I am of opinion that the reference in that letter as t o
non-payment "at that time" is to the default under the origina l
transaction in May, 1918, but the forbearance and extensio n
of time now relied on could not and did not arise until th e
5th of July in the following year, when the defendant in
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response to the plaintiff's renewed demand upon said debtor

company gave his personal guarantee for its debt now sued on ,
and since that time I have no doubt that the extension of time
was given in consideration of that guarantee up to the bringin g
of this action on the 17th of February, 1921, and therefore the
plaintiff is entitled to judgment and the appeal should be
allowed .

GALLIHER, J.A . : Mr . Grossman presented a very lucid and
forceful argument on behalf of the respondent, but notwith-
standing, I am clearly of the opinion that this appeal must
be allowed .

The letters, in my view, constitute a personal guarantee .
These letters were written after Avery had bought out th e
interest of Creeden, the other member of the company or firm
of Creeden & Avery, and at a time when the firm were solvent ,
though embarrassed by reason of lawsuits . The debt was due
by the firm to the plaintiff and the amount is not in dispute .

The plaintiff was pressing for payment in a friendly way
when these letters were written and the words -used, are :

"We would ask you to kindly let the matter rest for the time being and

the writer will personally see that your claim is fully paid, and paid a s

promptly as possible."

And after referring to a call by a Mr . Elcot on behalf of the

GALLIHER, plaintiff, Avery says :
a .A . "We told him as we told you in our letter of a few days ago, that we

would have this matter settled as soon as possible, and the writer [Avery ]
would personally see that your account was paid in full . "

These words do not seem to inc to be ambiguous, nor do I
have to apply the rule as laid down in Mayer v. Isaac (1840) ,
6 M. & W. 605 ; 151 E.R . 554 at p. 557, that the instrument
should be construed most strongly against the guarantor in
order to come to the conclusion that they constitute a guarantee.

The consideration for the guarantee was the giving of tim e
to the principal debtor, and ample time was given. The
respondent urges that this time was not given by reason of the
guarantee but because of the friendly relationship and satis-
factory business connections of Avery & Co . and the plaintiff,
and directs us to certain correspondence in the appeal book i n

support of his contention . While such correspondence is open
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to such a construction, it is equally consistent with a desire on COURT OF
APPEAL

the part of the plaintiff to hold its hand as against the guar-

	

—

antor and give him every opportunity of realizing out of the 1923

firm assets, and even in assisting him by such leniency before Jan . 9 .

calling upon him to pay personally. If it were to be held ISBELL

otherwise, no one would be safe in neglecting to sue on a BEAN CO.
v .

guarantee after a reasonable time for extension had elapsed, AVERY

and his own acts of leniency would be construed against him .

The plaintiff was surely entitled to rely on the guarante e

when the principal debtor failed to liquidate, and it wa s

entitled to do so long before it did. Mr. Grossman's last poin t

is that the guarantee was never accepted and refers us to cer-
tain letters, particularly where in writing to Creeden & Avery,

the plaintiff says :
"Payment should have been made immediately upon the closing out

of the consignment and our only reason for not insisting upon suc h
payment at that time, was the fact that our relations with you have
always been of the best . "

missed. I can only assume that his view was that no guar-
antee sufficient in law was established .

I agree that the case would appear at first sight to presen t

some difficulties, but upon a careful analysis of the evidence,

and the documentary evidence in particular, it is clear, wit h

great respect to the learned judge, that a guarantee was given

GALLIAER,
Now, this consignment referred to above, being long before

	

J .A.
the guarantee, all that those last-quoted words mean is : We
should have asked for payment as soon as the consignment wa s
closed. We did not do so at that time because of our satis-
factory relations with you .

It seems to me it is going too far to say that these words
indicate that plaintiff had not accepted and did not rely on a

guarantee subsequently given. It was merely a stating of

reasons in a letter subsequent to the guarantee, which influence d

them at a time long prior to the guarantee .
There should be judgment for the appellant, with costs .

MCPHILLIPS, J .A . : The learned trial judge, RuGGLns, Co.

J., has given no reasons for judgment, and it i g impossible t o
determine the point upon which the learned judge proceeded i n

arriving at his conclusion that the action should stand ells- iicPHILLIPS ,
J.A.
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COVET OF by the respondent for the payment of the debt due by Creede nAPPEAL

1923 parties to the transaction well demonstrates it, and time was
Jan . 9 . given constituting a good consideration for the giving of th e

ISBELL guarantee and authorizing its enforcement (see per Parke, B .
BEAN Co . in Henna tray v . Treleavan (1839), 5 M. & W. 498, 500, 501 ;

v .
AVERY Off ord v . Davies (1862), 12 C .B. (h.s .) 748 ; Grant v . Campbel l

(1818), 6 Dow 239 ; Stevenson v. McLean (1880), 5 C .B.D .
346 ; Bank of Hamilton v . Banfield (1918), 25 B.C . 367) .
It is only necessary to note the following excerpts from the
letters written by the respondent to the appellant, of date
respectively, July 5th and July 15th, 1919, to well indicate
this :

"We are merely closing out, so we would ask you to kindly let the
matter rest for the time being and the writer will personally see tha t
your claim is fully paid and paid as promptly as possible . Do not

worry about it, just let the matter rest and you will most assuredly get
your money ."

"We told you in our letter of a few days ago that we would have thi s

matter settled as soon as possible, and the writer would personally se e
that your account was paid in full . This will be done just as soon as
possible . "

The situation at the time when the guarantee was given wa s
this : Creeden & Avery, Limited, was going out of business ,
the respondent had acquired Creeden's interest, i.e ., the respond -
ent had become the owner of the assets of the Company, andMCPHILLIPS ,

a .A . was desirous of preserving them from any enforced levy thereon ,
and therefore it was a matter of advantage to the responden t
that time be given to realize . That is well indicated by th e
following further excerpt from the letter of July 5th, 1919 :

"In regard to the balance owing you, the writer purchased Mr . Creeden' s
interest in Creeden & Avery, Limited, some weeks ago and is now winding
up the firm of Creeden & Avery, Limited . The Company is perfectly
solvent but the writer does not wish to continue the firm and we are
now getting in all claims, all book debts, etc . Please understand that the
firm is not in liquidation . "

In good faith the appellant acted upon the representation s
made to it, accepted the guarantee and gave the responden t
time. It is well that there is an enforceable guarantee, as i t
would be unconscionable that the respondent should escap e
liability upon the proved facts of the case .

I would allow the appeal.

& Avery, Limited, to the appellant. The conduct of all the
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EBERTS, J .A. would allow the appeal .

Appeal allowed .

Solicitors for appellant : Ellis & Brown .

Solicitors for respondent ; Grossman, Holland & Co .

HALL v. LANE. COURT OF
APPEAL

COURT OF
APPEA L

192 3

Jan. 9 .

ISBELL
BEAN CO.

V .
AVERY

Master and servant—Medical practitioner for employees—Appointment
1923Deduction from wages for payment—Proceeding under Master an d

Servant Act—Rights of workmen—R.S.B.C . 1911, Cap. 153, Sec. 12— Jan. 9 .

B .C . Stats . 1915, Cap. 42, Sec. 13.

On an interpleader issue to determine to whom certain moneys retaine d

from workmen's wages under the Master and Servant Act for medica l

attendance should be paid it appeared that the plaintiff's claim wa s

based upon an agreement entered into by a procedure not within the

statute but was signed by certain of the employee's officials and by

certain individuals and acted upon for some time, whereas the defend -

ant appeared to have been selected subsequently and named as medical

attendant of certain employees within the procedure provided by

the Act .

Held, as the defendant's appointment was in compliance with the Ac t

he was entitled to the moneys so retained .

Per MACDONALD, C .J.A . : The request of 30 or more workmen under the

Master and Servant Act, that the master deduct from their wages a

sum to be paid to a medical officer for attendance upon them, affect s

only those who make it and the employer . It does not bind the

others, and the procedure provided by the Act must be followed i n

order to have its sanction, and there is nothing in the Act makin g

any arrangement binding for any specific period .

Per MARTIN, J.A . : Where the certificate of the chairman and secretary o f

the meeting given under section 13 (1) states that the requisitionists

were present either in person or by proxy then in the absence o f

evidence to the contrary the legality of the meeting in that respect

should be presumed especially where by the issue the onus of proo f

is on the party objecting to its legality .

Per MCPHTLLIPS, J .A . : When the procedure has been taken under th e

Act pure technical objections as to the procedure ought not to prevai l

when a clear and unequivocal mandate is apparent calling for th e

application of the statutory privilege accorded the workmen which

HALL
V .

LANE
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in its essence means that they should have the attention of a medical
APPEAL

	

practitioner of their own choosing and that their money should g o
to that one only .

192 3

Jan . 9
.	 APPEAL by defendant from the decision of BARKER, Co. J . ,

HALL

	

of the 28th of June, 1922, in an interpleader issue. The
"'

	

facts are that the plaintiff Hall who is a doctor of medicin eLANE

entered into a written agreement on the 12th of November ,

1921, with the employees of the Western Fuel Corporation of
Canada at Nanaimo whereby he was retained as medica l
officer to attend the officers and employees of the said company ,
his remuneration being one dollar per month for each man
and 50 cents for each boy in the company's service, the com-
pany to retain this amount from their wages, and pay th e
doctor, the agreement to become effective on the 1st of January ,
1922. A special general meeting of the employees of th e
Western Fuel Corporation had been called at the request o f
the former medical man in charge and held on the 7th of
July, 1921, at which the said former doctor's services wer e
dispensed with as from the 1st of January, 1922 . The medica l
committee were instructed to call for applications for the posi -
tion of medical officer and call a general meeting of the miner s
after applications closed. Dr. Hall applied for the position

and at a general meeting of the miners duly called on the 15th
of October it was not finally decided who should be medical

Statement
officer but provision was made for balloting later when Dr .
Hall's application was approved and on the 12th of Novembe r
he entered into the written agreement above referred to . He
entered on his duties on the 1st of January, 1922 . Dr. Hall
employed the defendant Dr . Lane as his assistant but afte r
two months' service Dr . Lane resigned owing to disagreemen t
with Dr. Hall . On March the 21st a meeting of the miner s
was held at which they selected Dr . Lane as their medica l
practitioner and a certificate of his employment was duly signed
in compliance with the Act . Dr. Lane then took over th e
work and a dispute arose as to $44 withheld by the company
and claimed by the plaintiff. The money was paid into Court

and on an interpleader issue it was held by the trial judge tha t
Dr. Hall had been appointed in compliance with the provisions
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of the Master and Servant Act and he was entitled to said sum .
The appeal was argued at Vancouver on the 3rd of October ,

1922, before MACDONALD, C .J.A., MARTIN, GALLIHER, Mc -

PHILLIPs and EBERTS, J J . A .

Mayers (Cunliffe, with him), for appellant : The Master

and Servant Act (R.S.B.C. 1911, Cap. 153) as amended i n

1915, was in force. The appointment of the plaintiff was no t

carried out in accordance with the Act. The agreement that
was made with Dr . Hall binds the parties to it and no one else .

Maclean, K.C. (A. Leighton, with him), for respondent : It
is not a contest to which the majority of the workmen or the
company are parties but it is between the two doctors . A
meeting was held and a majority decided in favour of Hal l
and they entered into an agreement with Hall . He is entitled
to three months' notice .

Mayers, in reply : The plaintiff must establish his position
by shewing his appointment and the certificate necessary under
the Act : see Richards v . Jenkins (1887), 18 Q.B.D. 451 .

Cur. adv. vult .

9th January, 1923 .

MACDONALD, C .J.A . : The amount involved in this case i s
very small, but the question to be decided is of considerable
importance to employees and their employers . It is important
to have a clear statement of the law applicable to the appoint-
ment of a medical attendant under the Master and Servant
Act, Cap. 153, R.S.B.C. 1911. Section 12 of this Act pro-
vides that whenever 30 or more workmen or servants of an y
master shall request in writing that the master should deduct
from their wages a sum to be paid to a medical practitioner MACDONALD ,

C .J .A .
for attendance upon them, it shall be the master's duty to give
effect to the request . This request, I think, affects only those
who make it and the employer .

The provisions of that Act following section 12 were repeale d
by Cap. 42 of the statutes of 1915, and new sections were sub-
stituted for the ones repealed . Section 13 provides that before
making the request above mentioned, a medical attendant shal l
be selected by such workmen (the 30 or more), either present

COURT OF
APPEA L

192 3

Jan . 9 .

HAL L

V .
LAN E

Argument
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MACDONALD ,
C .J .A .

in person or represented by proxy, at a special meeting of suc h

workmen called for that purpose . The chairman and secretary

of the meeting shall certify in writing the name of the physician

selected and the amount to be deducted from the wages of eac h

workman, and the certificate shall also be signed by the medica l

practitioner selected . It is also provided that workmen may

change the physician at a like special meeting, and that a certi-
ficate by the chairman and secretary, signed also by the ne w

medical practitioner selected, shall be furnished to the employer.

It will be noted that the special meetings are to be called, no t

of all the employees of the master, but of those who propose t o

make the request mentioned in section 12, and the sole purpos e

of these meetings is to select the person whom the said employees

desire as their medical attendant, and to fix the fee whic h
each workman shall pay, so that when the request and th e

certificate shall be delivered to the master, he can safely deduc t

the named amounts from the wages of the men making the

request, and from time to time pay it to the person who i s

to receive it . There is nothing in the Act which makes thi s
arrangement binding for any specific period, and I take i t
that any one of the 30 or more who have signed the request
may withdraw from the arrangement if he chooses to do so,

but of course without prejudice to what had already been don e

on the faith of it. The enactment is for the benefit of the

men who choose to take advantage of it and for the protectio n

of the employer who pays money out in pursuance of the request.

The course adopted by the employees of the Western Canad a

Fuel Corporation of Canada, the employer in this case, was no t

that pointed out by the Act . The course pursued was this :
A meeting of employees of the coal company was called, a t
which a draft agreement with the plaintiff was approved. It

does not appear what number of the employees were present, or

whether of those present all or only a majority approved th e

agreement. The agreement when engrossed was signed by the

president of the miners' committee and the president of th e

artisans ' committee and by fifteen individuals. This agree-

ment appears to have been acted upon from the 1st of January ,

1922, to the time when this dispute arose, apparently in March
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of the same year, since on the 21st of March, a meeting of some COURT OF
APPEAL

of the employees was convened and a resolution passed in the
terms of the said amended Act of 1915 . This meeting selected 1923

the defendant as their medical attendant and specified the Jan.9 .

sum to be deducted from their wages by the employer as
HALL

remuneration for his services. These employees, to the number

	

v .

of 161, signed the request mentioned in said section 12. It
LAN E

therefore appears that on this date, the 21st of March, 1922 ,
these 161 employees made the statutory request and forwarde d
it and the requisite certificate mentioned in section 13 of th e
Act of 1915, to the employer, requesting that the sums therein
mentioned should be deducted from their wages, and paid t o
the defendant Lane as their medical attendant. It is admitted
by the plaintiff, through his solicitor, in a letter dated the 7t h
of June, 1922, that the sum in dispute, $44, which had been

paid into Court, "is money retained from the wages of certain
men whose names appear on the notices purporting to appoin t
Dr. Lane" (which I take to mean from the wages of some of
the said 161 employees), and it was admitted by counsel on
the argument of the appeal that this money had been earne d
by them and deducted from their wages from and after th e
21st of April, 1922 .

In the interpleader issue herein, the plaintiff affirms and the
defendant denies that the plaintiff is entitled as against the MACDONALD,

defendant to the said sum of $44, and the learned County c- J . '-
Court judge found that plaintiff was entitled. With respect,
I think that that finding should be reversed . So far as the
appointment of the plaintiff as medical attendant is concerned ,
it was not made in accordance with the provisions of the Act ,
in fact, it appears to have been made entirely outside the Act ,
as a matter of agreement between himself and a meeting o f
some employees. It is not shewn, and the onus is by the issu e
cast on the plaintiff, that the moneys in Court were deducte d
from the wages of men bound by said agreement.

It was a simple enough matter to follow the procedure clearly
pointed out by the statute, and when such procedure wa s
departed from, as it was in this case, arrangements between
men and physician have not the sanction of the Act, and must
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stand or fall by the rules applicable to mere private arrange-
ments.

MARTIN, J .A. : As I understand section 12 of the Maste r
and Servant Act, Cap . 153, R.S.B.C. 1911, it in effect pro-
vides that a group of 30 or more workmen employed in "an y
work or undertaking" may select a medical practitioner t o
attend upon them and be paid by a deduction from their wages ,
and upon a request in writing to that effect, it becomes th e
duty of the master of the work to `"give immediate effect
thereto ." It will thus be seen that in a large work there may
be a small group of workmen having their separate medica l
attendant under the Act, while the rest of the workmen wh o
do not join in the request may make such arrangements fo r
medical attendance as they see fit outside the Act, and in the
ease of the large "work" at bar (The Western Fuel Corpora-
tion of Canada, Ltd .) whereon at the time in question betwee n
1,300 and 1,400 men were employed, it might happen tha t

a small or large group wished to take advantage of the Act and
did bring themselves within it, leaving the others without.

That this is so appears by the provision that the master is only
entitled to make a deduction from the wages of those wh o
"request" him so to do—he could not, e.g., deduct anything
from the wages of, say, 1,500 of his workmen who made n o
request simply because 30 others did so .

It only remains then to inquire into the fact of the "selec-

tion" of any medical practitioner under sections 12 and 13 a s
amended by Cap. 42 of 1915. The only existing "reques t
in writing" is that before us, dated 21st March, 1922, which
is signed by 161 employees, and in it the defendant is named
as their selection . But that alone is not sufficient, becaus e
by section 13, before that request is made, the selection must
be made by such workmen or servants "either present in person
or represented by proxy at a special meeting of such workme n
or servants called for that purpose ." The objection is taken

that the holding of this meeting is a condition precedent to the

request, and that it was proved that not more than a dozen
of the workmen were present in person at the meeting. But

COURT OF
APPEAL

192 3

Jan . 9 .

HALL
V .

LAN E

MARTIN, J .A .



XXXI.] BRITISH COLUMBIA REPORTS .

	

513

assuming that to be so, there is not only no evidence that they COURT OF
APPEA L

were not "represented by proxy" as the section contemplates,

	

—

but the certificate of the chairman and secretary of the meeting 192 3

given under section 13 (1) states that the 161 requisitionists Jan. 9.

were present either in person or by proxy, and in the absence HALL

of any evidence to the contrary the legality of the meeting

	

v
LAN E

should be presumed, especially since by the issue herein th e

plaintiff has assumed the obligation of proving his case, viz . :
"The plaintiff affirms and the defendant denies that the plaintiff i s

entitled as against the defendant to the sum of $44 being a sum whic h
has been paid by the Western Fuel Corporation of Canada, Limited, int o
Court less its costs."

Furthermore, and in general, before a statutory certificat e

of this nature (regular on its face and requiring payment to
be made to the person selected as therein named) can be dis-

placed, the onus, is on a party seeking to escape its prima facie

consequences to establish such facts, conjunctively or alterna-
tively as the case may be, as will completely negative its

validity .
Being therefore of the opinion that the meeting must be drARTIN, J .A .

deemed to be regular, the certificate given as aforesaid, s pewing

the amounts to be deducted from the workmen's wages and

the medical practitioner selected, is likewise valid, and as i t

was duly "furnished to the master along with the request" i t

became his duty under subsection (3) "to pay all sums s o

deducted to the medical practitioner named in the then current

certificate or certificates " and to no one else, and he became

liable to the penalty imposed by section 17 (2) upon a sum-
mary conviction should he fail to do so. It follows from
this view that the defendant as the payee under the only

"current certificate" under the Act is entitled to the fun d

created by the statute (Cf . sections 15, 16 and 17 as amended) ,

whatever rights the plaintiff may have to other funds outside

the present statute, and so the issue should be determined i n
defendant's favour and the appeal allowed .

GALLZHFR, J .A . : Dr. Hall's claim to the money in questio n
here can only be supported under the agreement dated 12th OALLIHEE,

November, 1921 .

	

J .A .

His appointment, so far as the evidence before us reveals ,

33
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B.C. Stats . 1915, Cap. 42 .
Jan . 9 .

	

The first question that arises then is : What authority hav e

HALL the medical committee or any number of the men employed
zv . to bind others who are not signatory to the agreement ? Ther e

LANE
is no such authority shewn, while on the other hand, the Maste r
and Servant Act confers the right on any 30 or more employees
to select a medical practitioner, certify him to the company,
and request that a certain sum be deducted from their monthly
pay to be paid to the doctor so selected. The Act was com-
plied with by those requesting that Dr . Lane be their medical

It is practically admitted that the $44 in dispute here wa s
deducted by the company from the pay of those who had made
such request . It makes no difference that the men sign a n
agreement with the company to have a monthly deduction made
from their wages for medical attendance, they have still the
right to elect under the Act to whom that amount shall be paid .

The appeal must, in my opinion, be allowed .

McPHILLZPS, J.A . : In my opinion the appeal must succeed.
The statute law governing in the matter is clear to demonstra-
tion. Any 30 of the employees may, pursuing the statutory
steps, designate the medical practitioner whom they desire, and I
cannot see how that statutory right can be interfered with no r
should it be, as Parliament has accorded the employees thi s
privilege.

MCPHILLiPS, I observe that the learned judge in his reasons for judgment
J .A . adverts to what has been the course of procedure in the past :

"This system has been in effect here for years ." No system ,
though can be admitted to abrogate plain statute law . It was
pressed strongly at this bar that even if there was the statutor y
right contended for that there was frailty in the procedure i n
the way of bringing about the selection of the appellant . I
cannot satisfy myself that there was any real failure in th e
steps taken to comply with any matters of substance, and i n
matters of this nature questions of pure technicality ought no t
to prevail when a clear and unequivocal mandate is apparen t

GALLIHER, practitioner .J.A .
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calling for the application of the statutory privilege accorde d
the workman, which in its essence means that they should hav e
the attention of a medical practitioner of their own choosin g
and that their money should go to that medical practitioner only .

I would, therefore, allow the appeal .

EBERTS, J.A. would allow the appeal.

Appeal allowed.

Solicitor for appellant : F. S. Cunli ff e .

Solicitors for respondent : Leighton & Mealcin .

HENDERSON ET AL . v. ROUVALA ET AL. COURT OF
APPEAL

COURT OF
APPEAL

192 3

Jan. 9 .

HALL
V .

LANE

Action — Trover — Trespass — Float used for landing — Co-ownership —
Removal by one co-owner to another place—Conversion—Damages.

Certain fishermen, including the plaintiff and defendant, built a float that
was moored to Government land on a slough on the Fraser River . It

HENDvRSON
v.

was held by piles driven into the bed of the slough and was used RouvAL A
by the fishermen for landing purposes . After it had been so used
for nine years the defendant moved it to another slough a quarter

of a mile away. The plaintiff succeeded in an action for the return
of the float, or in the alternative, damages .

Held, on appeal, MARTIN, J .A . dissenting, that the judgment of CAYLEY,

Co. J . be affirmed, but that the damages be reduced to the amoun t

of the value of plaintiff's interest in the float .
Per MACDONALD, C .J .A . : The float was built for use by the builders a t

the slough where it was built and not elsewhere, and considering its
purpose and the character of its attachment to the soil, it ought to b e
regarded as a chattel and not as part of the soil and its remova l
elsewhere was an infringement of the rights of the plaintiff .

Per McPHILLIPS, J.A . : The case was not one simply of a tenancy i n
common in a chattel, but was one of joint ownership of a float i n
its original position and its removal was an actionable wrong . The
facts established ouster by defendant of his co-owners .

A PPEAL by defendants from the decision of CAYLEY, Co. J .
of the 24th of April, 1922, in an action to recover $165, the

Statement

192 3

Jan . 9 .
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value of 5 boom-sticks, 2 boom-chains, and a float with
approaches taken and detained by the defendants . The float
was built at Woodward Slough on the Fraser River by a
number of fishermen including the parties to this action, an d
for nine years had been used by them for landing purposes i n
the course of their vocation . The float adjoined Government
land and was held in place by piles driven into the bed o f
the slough. The defendants changed their residence and
moved from Woodward Slough to Anderson Slough, about one -
quarter of a mile away . They took the float and appurtenance s
with them to Anderson Slough, claiming it was in danger of
being carried away by the ice in its former position, but when
asked by the plaintiffs to return it, they refused to do so .
It was held by the trial judge that the plaintiffs had a righ t
to demand the restoration of the float or in the alternativ e
compensation to the extent of $165 .

The appeal was argued at Vancouver on the 6th and 9t h
of October, 1922, before _MACDONALD, C .J.A., MARTIN, MC-
PIHLLIPS and EBERTS, JJ.A .

J. E. Bird, for appellants : The float was moved but not
destroyed, there was no conversion, and therefore no cause o f
action : see Halsbury's Laws of England, Vol . 27, p . 898 ,
par. 1579 ; Jones v. Brown (1856), 25 L .J., Ex. 345 at p .

347 ; Jacobs v . Seward (1872), 41 L .J., C.P. 221 ; Hayhe w

v . Herrick (1849), 7 C .B. 230 ; 137 E.R. 92 ; Heath v . Hub-

Argument bard (1803), 4 East 110.
W . J. Whiteside, K .C., for respondents : We base our claim

on ouster. The float was only useful where it was in connectio n
with these houses. An action for trespass will lie : see Pol-
lock on Torts, 11th Ed ., pp. 371-2 ; M 'Intosh v . Port Huron

Petrified Brick Co . (1900), 27 A.R. 262 .

Bird, in reply .

Cur. adv. vutt .

9th January, 1923 .

MACDONALD, C.J.A . : I would dismiss the appeal . The
MACDONALD, float in question was built at Woodward's Slough in the Fraser

C.J .A.

COURT OF
APPEAL

192 3

Jan. 9.

HEN DERSO N
V .

ROUVALA

Statement

River, by a number of fishermen residing there, for their
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common use in that place . The plaintiff and the defendant COURT OF

APPEAL
both resided at Woodward's Slough at the time the float wa s

built and were amongst those who built it . The float was

	

192 3

moored to Government land and was also held by piles driven an . s.

into the bed of the slough. It was built some nine years HENDERSON

ago and since that time, and up to the time of the wrong IiOIIVAL A

complained of, was used by these fishermen and their assigns i n
the daily round of their lives .

The defendants having recently moved away from Wood -

ward's Slough to a slough about a quarter of a mile distan t
therefrom, without the consent of the plaintiff and the other s

interested in the float, took it away from Woodward's Slough

to his own abode and refused to return it . The excuse offered
for doing this is twofold : Firstly, the defendant says that the
float was in danger of being carried away by the action of the
river and that he took it to preserve it. Assuming, though
not deciding, that that would be a good defence if proved, the

learned judge has found against him, and I see no reason for

reversing that finding. There remains then the defence of th e

right to take it founded on joint ownership or ownership i n

common. I find as a fact that the float was built for th e
purposes of the builders to be used by them at Woodward' s

Slough and not elsewhere. Whether it was joint or common

property appears to me to be immaterial . I think that the MACDONALD,

float ought to be regarded as a chattel and not as part of the
C .J .A .

soil. Its purpose and the character of its attachment to th e
soil leads me to this conclusion . The circumstances under

which it was built and used for nine years shew clearly enoug h

what its ordinary and legitimate uses were. Each of the
persons interested in it had the right to use it at Woodward' s
Slough and no where else without the consent of the others .

It was therefore an infringement of the rights of the plaintiff
to remove it elsewhere . The rule to be applied to this case
is stated in Jacobs v. Seward (1872), L.R. 5 H.L. 464 :

"In order to enable one tenant in common to maintain trover agains t
another, there must not merely be a carrying away of the property, but
such a carrying away of it as will disable the party complaining fro m
having the lawful use or benefit of the property, or there must be th e
destruction of it."
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And again (p. 474) :
"It does not signify whether one or other of the tenants in common

make use of it, it being made use of in an ordinary and legitimate way. "

In my opinion, the defendant did not make use of it in an
ordinary or legitimate way when he removed the float fro m
the place where it was intended to be permanently used and
thus deprived the plaintiff of his undoubted right to use it .

The question of damages presents some difficulty. The
learned trial judge has ordered the return of the float and
in default of its return he has awarded the plaintiff $16 5

damages, being the full value of the float and of the property
taken. His judgment ordering the return of the float shoul d
not be disturbed, but I think he has come to the wrong con-
clusion in respect of the damages should the float not be

returned . The evidence is very unsatisfactory in respect o f

the number of persons who were interested in the float wit h

the plaintiff and the defendant, but I make out from th e
evidence that at least three, including the plaintiff and the tw o

MACDONALD,
C .J .A. original defendants, were the owners of it, the other builder s

having left and abandoned it. Prima facie the damages for
the non-return of the float would be the value of the plaintiff' s

interest in it and as he has shewn no other damage, althoug h
alleging the same in his pleas, I think the damages will hav e
to be divided by three. The judgment should therefore b e
varied so as to order that in case the float be not returned, the
plaintiffs shall recover $55 damages. M'Intosh v. Port Huron

Petrified Brick Co . (1900), 27 A.R. 262 .

As the plaintiffs are entitled to have the float returned, that
being their substantial cause of action, they should have th e
costs of this appeal.

MARTIN, J .A. : In this action the plaintiffs, who are joint
owners (though they wrongly allege they were sole owners )
with the defendants of the fishing float and appurtenances i n

MARTIN . J .A . question, set up in their plaint, para . 4 (a), that the defend-
ants have deprived them of the use of "certain goods an d
chattels," viz ., "a float, boom-sticks and chains," and therefore
claim damages for its "wrongful detention . "

The leading authorities on the point have been cited to u s

51 8

COURT OF
APPEAL

1923

Jan. 9 .

BENDERSON
V.

ROUVALA
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and I shall only add to them Poisson and Woods v . Robertson

and Turvey (1902), 86 L.T. 302 and Clerk & Lindsell on
Torts, 7th Ed., 247, and the effect of them, as applicable to th e
facts at bar, is well summarized by Chancellor Boyd in M 'Intosh

COURT OF
APPEAL

1923

Jan. 9.

v . Port Huron Petrified Brick Co . (1900), 27 A.R. 262 at HENDERSON

p. 267, where he says :
"It is not necessary, by any of the authorities, that there should be a ROUVALA

physical destruction of the property as by breaking it in pieces ; it i s
enough that the common interest, or rather the plaintiff's interest, i s
practically destroyed, as it is a sale by the co-tenant and the buyer taking
the property into another State there to be kept."
And C f. Moss, J.A. at p. 278 :

"But unless the defendant company, after becoming co-owners with
the plaintiff, destroyed the machine or did some act which was equivalen t
to its destruction, trover would not lie against them .

"The remedy would be to establish a lien on the machine for any balanc e
that might be found due to the plaintiff upon the accounts between him
and Pearce and Norris . "

In Jones v. Brown (1856), 25 L.J ., Ex. 345 at p. 348
the Court of Exchequer in term unanimously approved of th e
following passage in Littleton :

" `But if two be possessed of chattels personalls in common, by diver s
titles, as of a horse, an oxe, or a cowe, &e ., if the one take the whole to
himselfe out of the possession of the other, the other hath no other
remedie but to take this from him who hath done to him the wrong t o
occupie in common, &c ., when he can see his time . In the same manner
it is of chattels realls which cannot be severed, as in the case aforesaid ,
where two be possessed of the wardships of the bodie of an infant withi n
age, if the one taketh the infant out of the possession of the other, th e
other bath no remedie by an action by the law, but to take the infant out asARTi v, J.A.

of the possession of the other when he sees his time .' "
And in Jacobs v . Seward (1872), L.R. 5 H.L. 464, Lord

Chancellor Hatherley said, in a case of one tenant in commo n
cutting and taking away a crop of hay, p . 472 :

"Now, as regards the question of trespass, it appears to be perfectl y
settled (there is really no controversy between the counsel in the cas e
upon that part of the matter) that unless there be an actual ouster of on e
tenant in common by another, trespass will not lie by the one against th e
other so far as the land is concerned . "

And at p . 474 :
"The cases in which trover would lie against a tenant in common ar e

reducible to this . They are cases in which something has been done whic h
has destroyed the common property, or where there has been a direct an d
positive exclusion of the co-tenant in common from the common property ,
lie seeking to exercise his rights therein, and being denied the exercise o f
such rights."
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"It is undoubtedly settled law that he cannot maintain trespass unless

1923

	

there is a case of ouster."

Jan . 9 .

	

In the M'Intosh case, supra, the machine was removed out

of Canada ; here the float has only been moved a quarter o f
HENDERSO N

v .

	

a mile to Anderson's Slough, Fraser River, and the plaintiff s
RoUVALA do not even allege that the defendant Rouvala refused to let

them use it, but merely refused to bring it back to its ol d
moorings from which he said he removed it for purposes of
safety from ice, and is confirmed in this statement by the wit-

ness Anderson, but though the learned judge finds agains t
Rouvala on that point he decides against him merely because ,
as he puts it, "Henderson has a right to demand the restora-
tion of the float or in the alternative compensation	
there is no finding (nor could there be on the meagre and

unsatisfactory evidence) that Rouvala refused to allow the
plaintiffs themselves either to bring it back to its origina l
location or to use it on the new one. And it is admitted by
plaintiffs' witnesses that Marjama, who was with Rouvala whe n
he moved the float, is also a part owner thereof, and that he
and Rouvala live at Anderson's Slough, where it now is .
Moreover, it is also proved by two of plaintiff's witnesses that
a few days before Rouvala moved the float the boom that hel d
it to the bank was floating loose. The uncontradicted evidence

MARTIN, J .A . of Rouvala is that all the original builders of the float hav e
moved away from that locality except the plaintiff, Marjam a
and himself.

Furthermore, if it be material, no evidence at all was adduce d
to show that its present location is not as convenient as th e
former, despite the fact that the plaintiffs invited such an issu e
by alleging in their particulars, par . 2 :

"That the plaintiffs have suffered damage through the inconvenience an d
loss of time in having to anchor their boats in the river and use skiffs fo r
landing purposes, and being unable to reach their boats at low tide ."

In such circumstances it is clear, to me at least, that th e
judgment cannot be supported upon any principle and there -
fore the appeal should be allowed .

It was not suggested by counsel that all the essential evidenc e
that was before the learned judge below is not before us, and



XXXI.] BRITISH COLUMBIA REPORTS .

	

52 1

I am not prepared to strain inferences to supply lack of proof. Ap EAL
I adopt the language of Lord Westbury in the Jacobs case, —

supra, where he said, pp. 476-7 :

	

192 3

"My Lords, if there is any miscarriage in this matter, I think it must be

	

Jan. H .
attributed to the want of definite and certain statements in the special
case which is the subject of the present appeal ."

	

HENDERSON

I have not overlooked the fact that the learned judge found RoUVALA

that the float was fixed to the soil and therefore was th e
"property of the owners of the adjacent bank," whoever the y
happen to be, but upon this finding, which was quite apart

MARTIN, J .A .

from and destructive of the case set up by the plaint and upo n

which issue was joined, the only judgment he could have legall y

entered would have been against the plaintiff .

McPHILLIes, J .A . : In my opinion this appeal should stan d

dismissed. Upon a careful study of the evidence the case i s

not one simply of a tenancy in common in a chattel, so abl y
argued by Mr . Bird, the learned counsel for the appellant .
With deference, I consider that upon all the facts it is really
the ease of the joint ownership of a float attached to the soil,
i .e ., placed within piles driven into the soil, and that there
was an actionable wrong committed by the appellant Rouval a
in interfering with and removing the float from the situatio n
in which it was . The reasons given for the removal, if cogent
and in the way of preserving the float, cannot weigh agains t
the right in the respondents to have the float in its original

accrxiLLirs,
position . The facts of this case really establish ouster, i .e ., the

	

J .A .

respondents are in effect denied the exercise of their rights i n
the user of the float where originally situated, and there was
no consent to the float's removal (Barnardiston v . Chapman

(1715), cited in Heath v. Hubbard (1803), 4 East 110, 121 ;

May v . Harvey (1811), 13 East 197 ; Fennings v . Lord Gren-

ville (1808), 1 Taunt. 241) . There has been here the infringe-
ment by one co-owner of the rights of his co-owners . In
Jacobs v. Seward (1872), 41 L.J., C .P. 221 the action was
held not to be maintainable because it was held there that
there had been no ouster . That was the case of a tenant i n
common bringing an action of trespass and trover against hi s
co-tenant for cutting and carrying away the grass of their land ,
it not being shewn that the grass had been destroyed.
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The facts of the present case clearly establish a case of ouster.
The Lord Chancellor in Jacobs v . Seward, supra, at p. 224,
said :

Now, as regards the question of trespass, it appears to be perfectly

settled, and there is really no controversy between the counsel in the cas e

upon that part of the matter, that unless there be an actual ouster of one

tenant in common by another, trespass will not lie by the one agains t

the other so far as the land is concerned . Therefore what we have to look

at in the findings before us is, whether or not there is anything stated

which leads to the conclusion that the plaintiff was ousted by his co -

tenant . "

Here we have the float withheld and maintained against the
consent of the other owners at a very different location no t
suitable for the exercise of their rights and wrongfully taken
away. Then we have Lord Westbury in the same case, a t

MCPHILLIPS, p. 225, saying :
J .A . "The cases in which trover would lie against a tenant in common ar e

reducible to this : They are cases in which something has been done whic h

has destroyed the common property, or in which there has been a direct

and positive exclusion of the co-tenant in common from the commo n

property, he seeking to exercise his rights therein, and being denied th e

exercise of such rights . There was the case of the ship being taken

possession of by one tenant in common, and sent to sea without th e

consent of his co-tenant . It that case it was held that the property wa s

destroyed by the act of one tenant in common, and therefore troer

would lie in respect of the co-tenant's share. But where the act done by

the tenant in common is right in itself, and nothing is done which destroy s

the benefit of the other co-tenant in common in the property, there n o

action will lie, because he can follow that property as long as it is i n

existence and not destroyed. "

Here there has been the direct and positive exclusion of th e
respondents from the common property, and they, whilst seek-
ing to exercise their rights, have been denied the exercise o f
those rights . This unquestionably gives a right of action, an d

the action was brought after demand made. I see no ground
upon which the judgment of the Court below should be dis-
turbed, save as to the quantum of damages .

EBERTS, J .A .

	

EBER.TS, J.A. would dismiss the appeal .

Appeal dismissed, Martin, J.A . dissenting .

Solicitors for appellants : Bird, Macdonald di Co .

Solicitor for respondents : A. John Allison .

COIIRT O F
APPEA L

192 3

Jan . 9 .

HENDERSON
V .

ROUVALA
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MORLEY v . THE CORPORATION OF THE DISTRIC T

OF OAK BAY .
1923

Constitutional law—Municipal corporation—By-law prohibiting horse-

racing—Municipal Act, B .C. Stats . 1914, Cap . 52, Sec. 54 (118) —
Jan . 9 .

Validity of—British North America Act (30 Viet ., Cap. 3), Sec. 92,
MORLEY

Nos. 8, 13, and 16 .

	

v .
OAK BAY

Section 54(118) of the Municipal Act which authorizes the council of a

municipality to pass by-laws for preventing or regulating horse-racin g

is intra vires of the Provincial Legislature and a municipality ma y

prohibit horse-racing within its limits.
The provisions of the Criminal Code dealing with horse-racing apply wher e

horse-racing is carried on but does not amount to legislation authoriz-
ing horse-racing, and does not interfere with the Provincial Legisla-
ture's right to prevent it.

Per MACDONALD, C .J.A . : Dealing with the question on the footing tha t
the Dominion has power to deal with horse-racing in the interest of
the "peace, order and good government of Canada," in the absence
of Dominion legislation the Province may legislate upon it as being
a matter of "a merely local or private nature in the Province . "

Per MCPHILLTPS, J.A. : The impugned legislation is intra vires as being
a power within the exclusive jurisdiction of the Provincial Legislatur e

relating to "property and civil rights," but if wrong in that the legis-
lation is supportable as being within "generally all matters of a
merely local or private nature in the Province."

A PPEAL by plaintiff from the order of MonRIso , J . of

the 30th of August, 1922, dismissing a rule requiring the Cor-
poration of the District of Oak Bay to shew cause why it s

by-law No. 335 entitled "The Horse-Racing Prevention By -

Law" should not be quashed on the grounds : (a) That the

same is beyond the competence of the Corporation to enac t

and (b), that it is beyond the competence of the Legislativ e

Assembly of the Province to authorize the enactment of such

a by-law. The material sections of by-law No. 335 are as

follow :
"1. No person shall after the date on which this by-law shall come into

effect hold or carry on any horse-racing within the limits of the munici-
pality of the District of Oak Bay.

"2. No person shall after the date on which this by-law shall come into
effect aid in, enter in, judge, start, race in, drive in or ride in, any horse -
race within the limits of the municipality of the District of Oak Bay .

COURT O F
APPEAL

Statement
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"3 . Any person holding or carrying on any horse-racing within th e
APPEAL

		

limits of the Municipality of the District of Oak Bay, or aiding in ,

entering in, judging, starting, racing in, driving in or riding in any horse -
1923

	

race within the limits of the municipality of the District of Oak Ba y

Jan . 9 .

	

after the date on which this by-law shall come into effect shall be liable
on summary conviction to a penalty of not less than twenty-five dollar s

MORLEY

	

($25) and not exceeding one thousand dollars ($1,000) for each offence .

v '

	

"4 . In this by-law the word `person' shall include a partnership fir m
OAP BAY

consisting of more than one person, an association and a corporation .

"5 . The Horse Racing By-law of The Corporation of the District o f

Oak Bay is hereby repealed ."

Statement
Section 54, subsection (118), of the Municipal Act, B .C.

Stats . 1914, provided that the council of every municipality
could make by-laws "for preventing or regulating horse-racing. "

The appeal was argued at Vancouver on the 6th of October,
1922, before MACDONALD, C .J.A., MARTIN, MCPHILLIPS and
EBERTS, M.A .

Mayers, for appellant : The first question is whether the
Legislature has power to pass subsection (118) . We submit
there is no such power under section 92 of the British Nort h
America Act . The only numbers of section 92 that can b e
considered are 8, 13 and 16. As to the first, horse-racing has
nothing to do with municipal institutions . It is a matter of

national importance and comes under moral regulation : see
Re Race-Tracks and Betting (1921), 49 O.L.R. 339 at p . 348.
Horse-racing is not within "civil rights ." It is within the
ambit of public law : see Russell v . Reginam (1882), 7 App .
Cas. 829 at p. 838. The right of a man to do what he likes
with his own does not come within "civil rights . " It is con-

Argument nected with the subject of purchase and sale : see Re North
Perth (1891), 21 Ont . 538 at p . 542. The time, nature and
character of the legislation must be looked into in each case :
Regina v . Keefe (1890), 1 Terr . L.R. 280 at p. 281 ; Rex
v . Lee (1911), 23 O.L.R. 490 ; Regina v. Wason (1890), 17
A.R. 221 ; Ouimet v. Bazin (1912), 46 S.C.R. 502 at p . 506 ;
Rex v. Walden (1914), 19 B .C. 539 at p . 542 .

Maclean, K.C ., for respondent : "Civil rights" include right s
in addition to rights leading to a contest between private
citizens. Racing a horse is a "civil right" and can be deal t
with by the Legislature . The words are used in their broadest
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sense : see Citizens' Insurance Company of Canada v . Parsons COURT OF

(1881), 7 App. Cas. 96 at p . 111 . This legislation is approved

	

—

by Idington, J . in In re Alberta Railway Act (1913), 48 S .C.R. 192 3

9 at p. 24. As to the legislation being of a "local and private Jan . 9 .

nature" in the case of Attorney-General of Manitoba v . Man- MORLE Y

itoba Licence Holders ' Association (1902), A.C. 73, it was

	

v.
OAK BAY

held that dealing with prohibition was of a local and privat e

nature ; see also Canadian Pacific Wine Co . v. Tuley (1921) ,

2 A.C. 417 ; Attorney-General for Ontario v. Attorney-Genera l

for the Dominion (1896), A.C. 348 at p . 365. There are

many reasons that can be assigned to the passing of the Act
Argumen t

besides gambling. It may be a nuisance and an expense to th e

community. As to the case of Re Race-Tracks and Betting

(1921), 49 O.L.R. 339, the dissenting judgment of Riddell ,

J . is of value on the whole question . The principle laid down

by the majority of ,the Court does not apply here .

Mayers, in reply .

Cur. adv. vult .

9th January, 1923 .

MACDONALD, C.J .A . : The Municipal Act enables munici-

palities to pass by-laws for the regulation and prohibition o f

horse-racing within the municipality .
The by-law which it is sought to have quashed prohibits such

horse-racing. Two grounds of appeal were relied upon :

firstly, that the power to prohibit horse-racing is ultra wires

of the Provincial Legislature, and secondly, that if the Legis-
lature have such power it cannot delegate it.

As I can see no difference in substance between prohibiting
a person from racing his horse or conducting a race-course MAC

C
DO

J A
NALD,

within a given area and prohibiting him from trafficking i n

intoxicating liquors within a given area, the case, in my

opinion, is governed by the decisions upon the constitutiona l
validity of Provincial prohibition Acts . If the prohibition of
horse-racing be an interference with "property and civil rights, "

then it is within the exclusive jurisdiction of the local Legis-
lature, one which cannot be encroached upon by the Parliamen t

of Canada. Attorney-General for Ontario v . Attorney-Genera l

for the Dominion (1896), A.C . 348 ; Attorney-General for .
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Manitoba v. Manitoba Licence Holders' Association (1902) ,
A.C. 73 . But the better opinion as expressed by Lord Mac-
naghten in the Licence Holders ' case, supra, is that the subjec t
in its relation to prohibition of the sale of liquor falls withi n
those of "a merely local or private nature in the Province, "
and not within "property and civil rights." It has also been
pointed out in the eases referred to above, that the prohibition
of the liquor traffic may fall, so far as the Dominion is con-
cerned, within the supplementary provisions of section 91 of
the B.N.A. Act, but not within the enumerated classes of sub -
jects exclusively assigned to the Dominion by the same section .

Putting it in the strongest way for the appellant, the questio n
may therefore be dealt with upon the footing that the Dominio n
may have power to deal with horse-racing if it should become
necessary to do so in the interest of the "peace, order an d
good government of Canada," but that .in the absence of
Dominion legislation the Province may effectually legislat e
upon it under its powers to do so, as being a matter of " a
merely local or private nature in the Province . "

If then there be no distinction between the character of th e
one subject and that of the other, between horse-racing and
transactions in intoxicating liquor, it must, I think, follo w
that the decisions referred to above are authoritative upon th e

MACDONALD, present appeal .
C.J .A .

COURT OF
APPEAL

192 3

Jan . 9 .

MORLE Y
V .

OAK BAY

In Re Race-Tracks and Betting (1921), 49 O.L.R. 338, in

the Ontario Court of Appeal, Meredith, C .J.C.P., thought that
horse-racing and betting were one subject, or so inseparable
that in the eye of the law they must be regarded as bein g
one subject, but with respect, I cannot take that view of it ,
nor do I agree with Middleton and Lennox, JJ. that it fall s
within "Criminal Law." The cases in the Privy Council t o

which I have referred above appear to me to indicate tha t
the subject is one upon which the Provincial Legislature ma y
legislate, and that such legislation is operative until Parliamen t
has effectually legislated in a manner repugnant to it, assuming
that it has that power . Parliament, I think, has never legis-

lated against horse-racing, though it has against certain form s
of betting upon horse-races .
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On the second branch of the appeal, that is to say, that th e
Legislature had no right to delegate its power to prohibit horse-
racing, I do not agree with appellant's submission. The sec-
tion of the statute in question in Attorney-General for Ontari o
v. Attorney-General for the Dominion, supra, was one delegating
authority to local bodies to prohibit traffic in intoxicating liquor
and it was held to be within the powers of the Province .

The by-law should be sustained .

MARTIN, J.A. : In the light of the decision of the Privy
Council in Attorney-General of Manitoba v . Manitoba Licenc e

Holders ' Association (1902), A.C. 73, it is now legally impos-
sible to deny that Provincial Legislatures, under No . 16 of
section 92 of the B.N.A. Act, have the power where "the
object in view is the abatement of prevention of a local evil "
(apart from "property and civil rights" under No. 13) to
totally suppress such an evil within their boundaries, even
though it has the effect of interfering with Federal revenu e
or powers outside or inside the Province, as in the case of th e
suppression of the liquor traffic, there in question, and the valid
prohibition in the Province of Saskatchewan against the
employment of white women in restaurants, laundries, etc., "by
any Chinaman," with the object, as stated by the Chie f
Justice in Quong-Wing v. Regent (1914), 49 S.C.R. 440 at
p. 445 ; 6 W.W.R . 270, of imposing "certain restrictions in MARTIN, J .A .

the interest of the employees' bodily and moral welfare," eve n
though such prohibition seriously affected civil rights (p . 445) ,
is a later illustration of a remedy applied to a "local evil "
from which the public in general or a particular class may b e
protected by the Province from a moral point of view unde r
said No. 16 ; see also Davies, J . at p. 449 ; Duff, J . at p .
461, and Anglin, J . in concurrence at p . 469 .

It is obvious that the holding of race-meetings of a certain
dubious or dishonest class may be attended by, e .g., such an
increase from foreign parts in the undesirable element of a
community (with its consequential burden of increased polic e
protection, etc .), and the diversion of money from ordinary
business to betting and speculation and the undue distraction

COURT OF
APPEA L

192 3

Jan . 9 .

MORLE Y
V .

OAK BAY
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of large numbers of persons from business occupations as wel l
as being an annoyance and a nuisance to residents of the
locality, as to become a "local evil" even though race-track

betting in certain circumstances is legalized (as was also the

general purchase of liquor before recent liquor Acts)—indeed ,
such a state of affairs would be more of "a local evil" tha n
drinking, because its suppression does not trench upon Federal
powers or revenue, as in the case of the liquor traffic alread y
noted. There may, on the . other hand, be properly conducte d

horse-races which are of such a nature as would not be inimical
to the "moral welfare" of the locality and encourage the loca l
(not foreign) breeding of horses, or otherwise, and it is for

that reason, doubtless, that the Provincial Legislature has con-
ferred upon municipalities the alternative power (under sec-
tion 54, subsection (118), of 1914) of "preventing or regulating
horse-racing" so as to meet the various conditions which may

arise. In the case at bar the respondent Municipality has see n
fit in the exercise of its local knowledge and discretion an d

for the protection of the "moral welfare" of its inhabitant s

to totally prohibit horse-racing within its boundaries, and I a m

clearly of the opinion that, in accordance with the principle s
of the two leading cases cited, it has power so to do . It must
be conceded, I think, that under subsection (112), which give s

a municipality the power to "prevent and regulate shows an d

public exhibitions," it could, for example, prohibit or contro l
circus exhibitions if it was thought they had reached a stag e
which was detrimental to the welfare of the community, and
what difference is there between horses performing or racin g
under a tent and the open sky ?

As to the further objection that the power should be exercised
by the Legislature direct and not delegated to the local munici-
palities, it is to be observed that from the fact that the Legis-
lature has passed the subsection it is apparent that it has take n
cognizance of the "local evil" and adopted that way of sup -

pressing it, viz ., by the local municipal authorities, thus "local-

izing" it as much as possible, just as it might do so by mean s

of the local magistracy within municipalities or without i n

those very large areas of this Province which are still unde r

MARTIN, J .A.
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direct control of the Crown. No authority has been cited to COURT OF
APPEAL

us going to shew that a Province may not adopt such means or ` .

agencies in the exercise of its powers as it may think will 1923

best supply a remedy for present or future evil conditions in Jan. 9 .

its various localities.

	

MORLEY

With respect to the decision of the Ontario Appellate Divi- oaxBAY

sion in the constitutional reference case of Re Race-Tracks and

Betting (1921), 49 O.L.R. 338, I have only to say that, wit h

every possible respect, I am unable, even if the case were o n

all fours with this one, to follow the reasoning of the majorit y

of the Bench which does not even refer to the two controlling

cased already cited, which, in my opinion, settle the principle
MARTIN, J.A.

involved herein, viz., the attempt to remedy a local evil by

abatement under No . 16. It is impossible, upon what is before

us, to say that the Municipality did not have the sole intentio n

of exercising its powers legally (a point which I have lately

dealt with in Rex v. Ferguson (1922), [ante p. 100] ; 2

W.W.R. 473) and therefore the appeal should be dismissed .

McP1IILLIPs, J .A . : This appeal calls in question the validit y

of section 54 (118) of the Municipal Act, B .C. Stats. 1914 ,

Cap . 52, as amended by section 3 of Cap . 46, 1915, which

reads as follows :
"54 . In every municipality the council may from time to time, make ,

alter and repeal by-laws not inconsistent with any law in force in th e

Province for any of the following purposes, that is to say :

"(118 .) For preventing or regulating horse-racing . "

It was submitted on behalf of the appellant that the enact-

ment was ultra vices and transcended the powers conferred
upon the Legislative Assembly of British Columbia under the

British North America Act (30 Viet., Cap . 3), that the power

was not one conferred under section 92 but was a power exer-

cisable only by the Parliament of Canada under section 91 ,

and that it could not be successfully contended that the legis-

lation was supported by section 92, No. 8, "Municipal institu-

tions in the Province" ; No. 13, "Property and civil rights o f

the Province" ; No. 16, "Generally all matters of a merely

local or private nature in the Province ."

The contention made was that horse-racing in all its phase s

34

MCPHILLIPS,
J .A .
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importance, and that it fell within section 91 and was withi n
1923 the particular ambit of the powers of Parliament (Dominion )

Jan. 9 . "to make laws for the peace, order, and good government o f

MoRLEY Canada, in relation to all Matters not coming within the classe s

xBOAK BAY
of subjects by this Act assigned exclusively to the Legislature s
of the Provinces" (section 91, B .N.A. Act), that is, that the
subject-matter of the challenged legislation being of national
importance and being regulatory of morals, was outside the
scope of the powers conferred under section 92 and was a
power that resided only in the Parliament of Canada . Great
reliance was placed upon the conclusion arrived at by th e
Ontario Court of Appeal, when this precise matter was unde r
review (Re Race-Tracks and Betting (1921), 49 O.L.R. 329
at pp. 341, 350), but with the highest respect for that Court ,
it is to be remembered that it is not a binding opinion upo n
this Court, and it is further to be remarked that there wa s
very considerable difference of opinion amongst the eminen t
judges who determined the matter, and I may say that th e
reasons of Mr. Justice Riddell, who dissented in the appeal ,
would appear to me to be the most convincing .

If the conclusion of the majority of the Court of Appea l
of Ontario was to be agreed to that would end the matter, a s

MCPHILLIPS, the question here is absolutely the same question . It was
pressed that where it was found that there was Dominion
legislation admitting of betting at race-meetings, i .e ., the pari -
mutuel system, that it inferentially validated race meetings .
That could not reasonably follow, because it is conceivable tha t
there may be legislation by the Parliament of Canada which
in its nature may be declaratory only and as indicating tha t
something done will not be deemed to be within the purvie w
of the Criminal Code, notably the pari-mutuel form of betting ,
and in this connection it is to be noted that there is Provincial
legislation referring to the pari-mutuel system of betting in
the Amusement Tax Amendment Act, 1921 (Second Session) ,
imposing a tax upon a person attending a race-meeting wher e
the pari-mutuel system of betting is in vogue . It follows
though that the legislation, Dominion or Provincial, in this
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regard is not the enactment of substantive law, authorizing the COPUR
A

TAOF

carrying on of race-meetings .
Then great stress was laid upon the line of reasoning of

	

1923

Sir Montague E . Smith, in delivering the judgment of their Jan . 9 .

Lordships of the Privy Council in Russell v. Reginam (1882), MORLE Y

7 App. Cas . 829 at pp . 838-9 :

	

v .
"Next, their Lordships cannot think that the Temperance Act in ques- OAK BAY

tion properly belongs to the class of subjects, `Property and Civil Rights. '
It has in its legal aspect an obvious and close similarity to laws whic h
place restrictions on the sale or custody of poisonous drugs, or of danger-
ously explosive substances . These things, as well as intoxicating liquors ,
can, of course, be held as property, but a law placing restrictions on thei r
sale, custody, or removal, on the ground that the free sale or use of the m
is dangerous to public safety, and making it a criminal offence punishabl e
by fine or imprisonment to violate these restrictions, cannot properly b e
deemed a law in relation to property in the sense in which these word s
are used in the 92nd section. What Parliament is dealing with in
legislation of this kind is not a matter in relation to property and it s
rights, but one relating to public order and safety . That is the primary
matter dealt with, and though incidentally the free use of things in
which men may have property is interfered with, that incidental inter-
ference does not alter the character of the law. Upon the same con-
siderations, the Act in question cannot be regarded as legislation in
relation to civil rights. In however large a sense these words are used ,
it could not have been intended to prevent the Parliament of Canad a
from declaring and enacting certain uses of property, and certain acts
in relation to property, to be criminal and wrongful . Laws which make
it a criminal offence for a man wilfully to set fire to his own house o n
the ground that such an act endangers the public safety, or to overwork
his horse on the ground of cruelty to the animal, though affecting in MCPHTTTXPB,

some sense property and the right of a man to do as he pleases with

	

LA .
his own, cannot properly be regarded as legislation in relation to propert y
or to civil rights . Nor could a law which prohibited or restricted the
sale or exposure of cattle having a contagious disease be so regarded .
Laws of this nature designed for the promotion of public order, safety,
or morals, and which subject those who contravene them to criminal
procedure and punishment, belong to the subject of public wrongs rathe r
than to that of civil rights . They are of a nature which fall within
the general authority of Parliament to make laws for the order an d
good government of Canada, and have direct relation to criminal law ,
which is one of the enumerated classes of subjects assigned exclusivel y
to the Parliament of Canada ."

In my opinion this reasoning in no way indicates that race -
meetings, or using horses in racing, could not be within th e
scope of "property and civil rights." It only indicates that
there may be legislation by the Parliament of Canada which
may to some extent affect property and civil rights, where it
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COURT OF is legislation against crime, and the use of property endangering
APPEAL

public safety and cruelty to animate property, as legislation
1923 of that character would relate to the "peace, order, and goo d

Jan. 9. government of Canada." This is quite understandable, but

ORrEY wherein can reasoning be deduced from this decision that race -
v.meetings and horse-racing do not properly come within "prop -

OAK BAY
erty and civil rights" ? There is property in every feature of
the sport—real and personal property—and there is nothin g
inherently wrong in owning the race-courses and the horses, nor
can it be said that horse-racing is immoral .

In my opinion, the enactment authorizing the passage of by -
laws for preventing or regulating horse-racing cannot be held
to be other than legislation in relation to property and civi l

rights, and being of that nature is within the exclusive power s
of the Legislature of the Province . Rex v. Lee (1911), 23

O.L.R . 490 would not appear to me to be helpful to the appel
lant, and I would refer to what Moss, C.J.O. said at pp. 493-4 .

Here, there is no Dominion legislation in the way, the field i s
clear ; if there is even an overlapping power that does not

invalidate the impugned legislation, it is only when the fiel d

is not clear that the Dominion legislation must prevail .

I cannot view the legislation as being legislation in the wa y

of conserving public morality . What indicates this? Nothin g

MCPHILLIPS, whatever . The authority conferred upon the Municipality i s
J .A . given with many other powers admitting of the carrying o n

of municipal government and the economy thereof. The reason s

actuating the Municipality in passing the prevention by-law

cannot be said to be necessarily or at all in the way of th e

conservation of public morality . It is not the province o f

the Court to invade the legislative domain or define the motiv e
of the legislation, it is sufficient to say, according to its plai n

reading, that the legislation and the by-law passed in pursuanc e

of it are prohibitive of the exercise of certain civil rights, i .e . ,

horse-racing, and within the jurisdiction of the Legislativ e

Assembly of the Province .

In City of Montreal v . Beauvais (1909), 42 S.U.R. 211, i t

was held that legislation authorizing a municipality to regulat e

the closing of shops was within the classes of matters enumer-
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ated as being within the exclusive jurisdiction of Provincial COURT OF
APPEAL

Legislatures under No. 13, "property and civil rights," or No .
16, "Generally all matters of a merely local or private nature 1923

in the Province," of section 92 of the British North America Jan . 9 .

Act, 1867, and not an interference with the exclusive jurisdic- MORLE Y

tion of the Parliament of Canada conferred by No . 2 of section

	

v .
OAK BAY

91 of that Act, and I would refer to what Mr. Justice Duff
said at pp. 213-15 .

Likewise it would seem to me that race-meetings and horse -
racing in the Province or in any particular municipality of
British Columbia cannot be other than a matter of a merel y
local or private nature in the Province, and that the languag e

of Mr. Justice Duff is applicable to the present case, i .e ., "i s

a matter which is substantially of local interest in the Provinc e
and which in itself is not of any direct or substantial interes t
to the Dominion as a whole" (p . 215), and is further indicate d

by Mr. Justice Duff : "We may leave out of consideration an y

of the indirect and collateral effects ." One indirect and col -

lateral effect dwelt upon at this bar was that if the legislation
was infra vires it affected Dominion legislation, as section 6 of
an Act to amend the Criminal Code, being Cap . 43, Can. Stats .

1919 (Second Session), impliedly authorized horse-racing ,

in admitting of the pari-mutuel system being carried out .

The answer to this submission I think is complete, when it MCPHILLWS,

is considered that it is the enactment of criminal law and is

	

J .A .

declaratory of what shall not be held to be within the purview

of the Criminal Code in regard to betting, pool-selling an d
book-making, and its effect is in no way trenched upon by the
challenged legislation. It is true all concerned in race-meet-

ings and horse-racing are governed by this Dominion legislation ,
and the provisions of the number of days of racing and the
number of race-meetings in the year are obligatory, otherwis e
there will be an infraction of the Criminal Code, but this does
not mean nor can it be said to amount to substantive legislation
that horse-racing is lawful in any particular Province or muni-
cipality, its only effect is that where horse-racing is carried o n
the provisions of the Criminal Code apply.

Then we have the case of Quong-Wing v. Regent (1914), 49
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COURT OF S.C.R. 440 (leave to appeal in this case to the Privy Counci l
APPEAL

was refused) . That case was a case relative to the provision s
1923 of a statute of the Province of Saskatchewan (1912, Cap. 17 )

,Tan . 9 . containing a prohibition against the employment of white

MORLEY female labour in places of business and amusement kept by
v.

	

Chinamen, and it was held that the legislation was intra vires.
OAK BAY

Mr. Justice Duff at pp. 461-2 said : [The learned judge quoted
from the begining of the 1st paragraph on p . 461 to the end of
the 1st paragraph on p. 462, and continued] .

In the present ease, although in my view the legislation i s
supportable under section 92, No. 13, it is also supportable
under section 92, No . 16 .

Mr. Justice Idington, in In re Alberta Railway Act (1913) ,
48 S .C.R. 9 at p. 24, in considering the question of conflict of
laws (Dominion and Provincial), indicated a governing cano n
for arriving at whether the legislation is infra vires or ultra
vires . He said :

"Any legislative enactment under our Federal system, which partitions

the entire legislative authority, ought to be approached in the spirit o f

assuming that the Legislature did not intend to exceed its powers ; and

if an interpretation can reasonably be reached which will bring it withi n

the power assigned the Legislature in question, and given operative effect ,
then that meaning ought to be given it .

"Of course, if the plain language is such that to give it operative effec t

must necessarily involve doing that which is beyond the power assigned
mcPHILLZPS, the Legislature then the Act must be declared null . "

J .A . Then upon the point of absolute prohibition, that may wel l
be admissible owing to the local conditions prevailing . I do not
say that they exist with reference to horse-racing, but that is a
matter for determination by the Municipality, and in this con-

nection I would refer to what Lord Watson said, in Attorney -

General for Ontario v . Attorney-General for the Dominio n

(1896), A .C. 348 at p. 365 :
"It is not impossible that the vice of intemperance may prevail i n

particular localities within a Province to such an extent as to constitut e

its cure by restricting or prohibiting the sale of liquor a matter of a

merely local or private nature, and therefore falling prima facie within

No. 16 . In that state of matters, it is conceded that the Parliament o f

Canada could not imperatively enact a prohibitory law adapted and con-

fined to the requirements of localities within the Province where prohibition

was urgently needed ."

It is peculiarly a matter of local conditions that would impel
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prohibitive legislation as affecting property and civil rights, COURT OF
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or the governance of matters of a merely local or private nature

	

—
in the Province, such as horse-racing, and the Legislature of 192 3

the Province within the ambit of its constitutional powers is Jan . 9 .

best fitted to deal with such matters, and that was the con- MORT'MY
ception of the framers of the British North America Act and

OAK BAY
the Sovereign Parliament enacted the measure conferring what
is in effect sovereign and exclusive powers in relation thereto ,

and it is not within the power of any Court to declare otherwise.
Horse-racing has centuries of tradition upholding it as a nobl e
sport and pastime, productive of the breeding and training o f
noble animals, yet conditions may arise which may militate
against the well-being of society in particular localities and

call for the intervention of Parliament. It has been said that :
"Horse-races are desports of great men, and good in themselves, though

many gentlemen by such means gallop out of their fortunes" :

Burton, quoted in Strutt's Sports and Pastimes, p . 106.

The head-note in Attorney-General of Manitoba v . Manitob a

Licence Holders ' Association (1902), A.C. 73, succinctly defines

the decision, and it is a proposition that equally applies to th e
present case, i .e, if not under property and civil rights the legis-
lation is within section 92, No . 16 . The head-note reads :

"The Manitoba Liquor Act of 1900 for the suppression of the liquo r

traffic in that Province is within the powers of the Provincial Legislature ,
its subject being and having been dealt with as a matter of a merely McPnILLIPS,
local nature in the Province within the meaning of British North America

	

J.A.

Act, 1867, s . 92, sub-s . 16, notwithstanding that in its practical working

it must interfere with Dominion revenue, and indirectly at least wit h

business operations outside the Province . "

McGregor v. Esquimalt and Nanaimo Railway (1907), 76

L.J ., P.C. 85 was a case where land was taken and given t o
another without compensation (although later compensation wa s

given), yet it was held to be intra vires legislation of the Provin-

cial Legislature and within section 92, No. 13 . In the present
case owners of horses are inhibited from horse-racing. It i s

a curtailment of the right of user of property, not the complet e

taking away of property. It follows that the legislation must
in the present case be equally intra vires . I am clearly of the
opinion that the impugned legislation is intro vices, as being a
power within the exclusive jurisdiction of the Provincial Legis-
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EBERTS, J .A . : A by-law was passed by Oak Bay and nim1 -
berecl 335, and by section 1 it was enacted :

"1 . No person shall after the date when this by-law shall come int o

effect hold or carry on any horse-racing within the limits of the Munici-
pality of the District of Oak Bay."

An application was made under the Municipal Act to quash
the by-law on the ground : "(1), That is was beyond the com-
petence of the Corporation to enact, and (2), it was beyond th e
competence of the Legislative Assembly of British Columbi a
to authorize the enactment of such a by-law . "

The motion was argued before Mr. Justice Monnrsox and
the rule was discharged .

The grounds of appeal to this Court are similar to thos e
as held on the rule .

The Dominion Government has not declared horse-racing t o
be permissible, but has merely lifted the ban upon betting a t
horse-races conducted according to the provisions of the Act .
Mr . Mayers, for the appellant, relied strongly on the authority

of a constitutional reference case (Re Race-Tracks and Betting

(1921), 49 O.L.R. 339). This case merely affirmed th e
principle that where horse-racing was permitted by Provincial
authorities, it was not within the powers of the Legislatur e
to impose a condition on the conduct thereof at variance with
the conditions prescribed and permitted by the Dominion law .
A Dominion statute enacted that if horse; racing be carried on
it might be so carried on within the terms of the Act, but ther e
is nothing in that Act to specifically authorize horse-racing. I
do not think there is any conflict between the Dominion Ac t
and the Provincial Municipal Act .

COURT OF lature relating to "property and civil rights" (92, No. 13,
APPEAL

B.N.A. Act), but if I were wrong in that, the legislation i s
1923

	

supportable as being within "Generally all matters of a merely
Jan . 9 .

	

local or private nature in the Province" (92, No. 16, B.N.A .

MORLEY Act) .

V.

	

My conclusion is, that the legislation is intra vises under
OAK BAY

both Nos . of 92, viz ., "Property and civil rights" (92, No . 13 )
McPHILLIPs, and "Generally all matters of a merely local and private nature"

J .A .

	

(92, No. 16) .

ERERTS, J .A.
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The Dominion Act declared that betting on horse-races b y
means of the "pari-mutuel" system is lawful under certain con-
ditions. The Municipal Act does not purport to interfere wit h
such acts or betting. It merely declares that municipalities
may determine whether horse-racing may be carried on withi n
the territorial limits of the municipality, "a matter of local or
private nature in the Province, " and in such a regulation of a
civil right within the Municipality .

I would dismiss the appeal .

Appeal dismissed .

Solicitors for appellant : Mayers, Stockton & Smith .

Solicitors for respondent : Bodwell & Lawson .
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Proceedings taken under the Mechanics' Lien Act are proceedings in th e

County Court and there is the right of appeal subject to the pro -

visions of section 35 of the Mechanics' Lien act .

Where the provisions of a special statute conflict with those of a

general one the provisions of the special statute prevail .

Where several lien-holders' actions are consolidated and judgment i s

entered for the whole amount, for the purposes of appeal each claim
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is distinct and subject to the provisions of section 35 of the Mechanics '
APPEAL

	

Lien Act which prevails over any conflicting provisions as to the righ t
of appeal in the County Courts Act .

1922

	

After judgment had been entered in a consolidated action of several lien -
Jan. 31 .

	

holders and the usual order for sale had been made with conditions
Feb. 1 .

		

and reservations, an order was made by the same judge at the
instance of the holders of a judgment and a mortgage registered agains t

ANDREWS

	

the properties in question, that if they became the purchasers of the

PACIFI C
COAST

	

action and a further prior lien for solicitor's costs, they would b e
COAL

	

entitled to deduct from the balance of the purchase money the amount
MINES LTD .

	

of their encumbrances. There were in all three mortgages and seve n

judgments registered against the properties .

Held, on appeal (at the instance of the holder of one of the registere d

judgments), reversing the order of BARKER, Co. J., that the order

should be set aside as it is a variation of the original judgment an d

extends beyond the notice of motion, operating to the exclusion of

the other encumbrances without the question of priorities being firs t

properly determined .

A PPEALS by defendant Arbuthnot from an order of
BARKER, Co. J. Of the 23rd of November, 1921, in certain
Mechanics' lien actions. Judgment was given in favour o f
the lien-holders on the 16th of May, 1921, and on the 11th
of November following the learned judge made an order fo r
sale with conditions and reservations . Upon a certificate of
encumbrances as to the title of the property of the Pacifi c
Coast Coal Mines a judgment against the Company in favour
of H. W. Jefferson for $125,118.33 was registered on the 19th
of October, 1916, and a mortgage from the Company to L. C .

Statement Herdman for $60,000 was registered on the 15th of July ,
1918. Two further mortgages and seven further judgments
were subsequently registered against the property one of th e
judgments being for $175,958 .88 in favour of the defendant
John Arbuthnot and registered on the 17th of May, 1919 . On
the 21st of November, 1921, the owners of the Jefferson judg-
ment and the Herdman mortgage gave notice of motion for an
order that at the mechanics' lien sale directed to take place o n
the 25th of November, 1921, any encumbrancer who ma y
become a purchaser at the sale, may, on paying into Court or
to the persons entitled thereto in cash the amount of th e
mechanics' liens for 25 days and all costs and of a certai n
lien of W. J. Taylor, K.C., for the sum of $39,750 and cost s

V .

	

properties under the sale then after paying the lien-holders in the
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and any other encumbrance prior to his, such purchaser, shall COURT OF
APPEAL

be entitled to deduct from the balance of the purchase-money,

	

—

if any, his such encumbrance or so much thereof as may be

	

1922

necessary to make up the total amount of the purchase price . Jan . 31 .

The motion was heard on the 23rd of November and an order
Feb . 1 .

was made that if the said Herdman or his assigns or the ANDREW S

owners of the Jefferson judgment became the purchasers at PACIFIC

the sale, after paying into Court the amount of the mechanics' COAST
COAL

liens herein and in other lien actions covering the lands in MINES LTD .

question for 25 days and costs and the amount of W. J. Taylor ' s
lien and costs and the sheriff's costs in respect of the Jefferson
judgment he or they shall be entitled to deduct the amount o f
the Jefferson judgment and the Herdman mortgage from th e

purchase price or at the option of the said purchaser to take a
conveyance of the lands and premises to be sold as aforesaid Statement

subject to said judgment and said mortgage . The defendant
Arbuthnot appealed mainly on the ground that the order shoul d
not have been made until after proper inquiry and the question
of the priority of the various defendants had been determined .

The appeals were argued at Victoria on the 30th and 31s t

of January and the 1st of February, 1922, before MACDONALD,

C.J.A., MARTIN, GALLIHER and MCPHILLIPs, JJ.A .

Harold B . Robertson, K.C., for appellant .

Stuart Henderson, for respondents Pacific Coast Collierie s

Limited.

Martin, K.C., for respondents Herdman and Jefferso n
Estate, raised the preliminary objection that there was n o
jurisdiction to hear the appeal . The learned judge is persona

designata in mechanics' lien proceedings. There is no refer- Argumen t

ence to the County Court in the Act. The right of appea l
must come precisely from the statute . The several claims were

consolidated but for the purpose of appeal each claim is taken

separately and there is only an appeal where it is over $250 .
See Gabriele v . Jackson Mines, Limited (1906), 15 B .C. 373 ;
Gillies v. Allan (1910), ib. 375 .

Robertson, contra : Since the Gabriele decision the statute

has been changed : see Baker v . The Uplands, Ltd. (1913), 18
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Feb . 1 .

ANDREWS
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PACIFI C
COAS T
COAL

HIVES LTD.

Judgment

Argument

B.C. 197 at p . 200. In any case one of the claims is for over
$250 so that I have the right of appeal .

Martin, in reply : The question is whether you are in th e
County Court, by being in the County Court registry .

31st January, 1922 .
1IACDONALU, C .J .A. (oral) : The Court is of opinion tha t

the objection to jurisdiction must fail and that the proceeding s
in the mechanics ' lien activities are proceedings in the County
Court.

[Robertson : That means that we have an appeal against all

the plaintiffs ? ]
No, the ruling so far is that an objection to the jurisdiction

fails. The mechanics ' lien proceedings are in the County
Court under section 35. It is open to you to argue as to th e
extent to which that section goes .

That disposes of that . Now it seems to me the next move
is really yours. You have to s pew that you have a right to
appeal on behalf of the claimants other than those whose claim s
are over $250 . You have taken, first, the position that you
have the right to appeal without leave (we reserved judgmen t
upon that), then you take the alternative position, that if yo u
have not a right you should have leave .

Robertson, on application for leave to appeal : When a juris-
diction is enlarged by statute all incidents including the right
of appeal remain the same : see National Telephone Company,

Limited v. Postmaster-General (1913), A.C. 546 at pp . 552,

557, 562 . Under section 116 (a) of the County Courts Ac t
there is the right of appeal . Alternatively we may apply for
leave to appeal under section 119 of the County Courts Act .
We have a claim of $150,000 which justifies leave being given
by the Court. Judgment in section 35 means judgment agains t
an owner and should be so confined . It does not include an
order such as this . I am not appealing against the lien-holder s
but only with respect to the distribution of the balance.

Martin, contra : The Mechanic's Lien Act is a special Act,
section 35 of which provides for appeals in such cases and over-
rides any section as to appeal in the County Courts Act . The
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National Telephone Company case has nothing to do with thi s

point . There is not a word in section 116 (a) that helps them .

There is no clause to meet the case they set up . Section

119 is of no effect in the face of the special prohibition agains t

certain appeals in section 35.
31st January, 1922 .

	

ANDREW S

MACDONALD, C.J.A. (oral) : I think the leave must be

	

v .

refused. There is no power to give leave under the section . PCons
C

Section 35 is a prohibition and section 119 is only applicable mOALT. .
to the cases mentioned above, so far as it is applicable at all ,

and I do not think it is applicable. There is this also to b e

said in a general way, that where the provisions of a specia l

statute conflict with those of a general statute, the provisions

of the special statute must prevail . Now the Mechanics' Lien

Act is a special Act, and section 119 of the County Courts Act

is contained in the general statute. The application is there-

fore dismissed .
I may say with regard to the other point which we reserved ,

that as two of the members of the Court are in favour of dis -

missing, no matter what conclusion the other two should come MACDONALD ,

to, the opinion of the two who are in favour of dismissing

	

C .J .A .

would prevail, and therefore there is really no object (excep t

for deciding the more or less academic question, because it woul d

be academic, if the Court were divided upon it, that is to say ,

there would be no binding decision) in reserving it .

The motion will be dismissed with costs ; both motions wil l

be dismissed with costs . That, as I understand it, leaves th e

question in this way, that with regard to the Davidson case

which is not before us yet, there is one case out of 185, th e

larger number involved, which is for $250. All the other

cases are for less than that sum. Is it desired to go on with

that case, in view of the fact that there is only $250 involved ?

[Martin : No, I do not care anything about that, only we hav e

to argue the same question in the other case and if we argu e

it now, it will be argued in the other ease] .

MAPTIN, J.A . : It is always a difficult matter, where a

special procedure is injected into a general procedure, to say MARTIN, J .A.

what may be done, where there is an apparent conflict with the

COURT O F
APPEA L

1922

Jan . 31 .

Feb. 1 .
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In trying to arrive at that ,
APPEAL

one is justified in looking at the general policy of the specia l
1922

	

Act and taking a survey of the relevant sections . Having
Jan . 31 . done so in this case, after the elaborate argument we have had ,
Feb .1 .

	

I have come to the conclusion that the special prohibitio n

ANDREWS against an appeal in certain classes of cases in section 35 of
V.

	

the Mechanics' Lien Act is not overridden by the leave t o
PACIFI C

COAST

	

appeal in general in another section, 119, of the County Court s
COAL

111\ES, LTD.

	

Therefore the motion should be refused ..

GALLIHER, J .A. : I have come to the same conclusion on thi s
present application for leave. Assuming, which we are assum-
ing in deciding this point, that there is no appeal under sectio n

GALLIHER, 35, then I think, that being a prohibitive section, that we can -
J .A . not apply this section 119 so as to override that . I say thi s

on the assumption, which we have not decided yet, that ther e
is no appeal under 35 . Therefore I agree, as I see it, tha t
we cannot grant this appeal .

MCPIILLirs, J.A. : I cannot see how the Court can accede
to the motion for leave to appeal . The Mechanics' Lien Act
is the organic statute, and though the proceedings are taken in
the County Court, the agency of that Court is not exercise d

in any way jurisdictionally . The jurisdictional power is con-
tained in the Mechanics' Lien Act, and the practice and pro-
cedure only of the County Court is imported where there i s

McPTALLIPS, no other guide . The right of appeal is a substantive right
and not a matter of practice and procedure . The Legislature
has undertaken to deal with the question of appeals in th e
organic statute . It seems to me it is impossible to import any

of the provisions in the County Courts Act which are in thei r
nature matters of jurisdiction ; the jurisdiction is apart from
the jurisdiction of the County Court.

DAVIDSON el al . v . PACIFIC COAST COAL ALINES LIMITED,

PACIFIC COAST COLLIERIES LIMITED, IIERllMAx AN D

ESTATE OF IL W . JEFFERSON, AND ARBUTHNOT .

Robertson, for appellant : The order appealed from has th e
effect of depriving us of vested rights . It gave them priority

Argument
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over all the other creditors without a hearing . The order is COURT OF
APPEAL

a variation from the judgment and there was no jurisdiction

	

—

to make it . We are contesting their right to priority and that

	

1922

must be settled before they can be allowed to make the set-off Jan . 31 .

they ask for . The creditors whose claims are registered are	
Feb. 1 .

of the same class and they are being discriminated against by ANDREWS

the order. The order exceeds what is asked for in the notice PACIFIC

of motion . There should be an opportunity to contest those COAS T
(FOAL

opposing claims .

	

MINES, LTD .

Martin, K.C., for respondents Herdman and Jefferson

Estate : The judgment upon which they claim reliance doe s

not give them any vested rights . The certificate of encum-

brances is prima facie binding on him as shewing prioritie s

and our judgment and mortgage are prior to his and all the

others . He never expressed any wish before the learned judg e

to contest the question of priority in the usual way by issu e

and the learned judge would not make the order unless he con-
sidered the priorities were settled . We gave them notice of

our claim to priority in the material used on the application Argument

and served on them, which included the certificate of encum-

brances. The material shews we are prior encumbrancers for

$50,000.

Stuart Henderson, for respondent Pacific Coast Collieries

Limited : On behalf of the lien-holders I support this order

as it protects us . The order is not in conflict with the judg-

ment or order for sale but is in conformity with them. The

fact is that before the sale all priorities were settled under

section 36 of the Mechanics' Lien Act . There was no specific

request to try priorities .

Robertson, in reply : We relied on the clause in the judg-

ment but this order cuts us off without a hearing . If the order

stands it is not necessary to settle priorities or to pay the

balance of the purchase-money into Court. If a stranger had

bought the property this question would never have arisen .

1st February, 1922 .

MACDONALD, C .J.A. (oral) : I think the appeal must be

allowed . Assuming that the learned County Court judge ha d

authority to fix the priorities at the time he did, and I think

MACDONALD,

C.J .A .
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perhaps under special circumstances he would have that power ,
yet the notice of motion does not contain a prayer for that . If
he had made the order in the terms of the notice of motion i t
would have simply amounted to this, that the purchaser, if one o f
the encumbrancers, might pay off the lien of Mr . Taylor and
other charges unquestionably prior, and then if there were n o
dispute as to the priority of his own claim, he could deduct hi s
own claim from the purchase-moneys before paying into Cour t
the balance, if any.

If, on the other hand, his priority were not admitted, then
he would have to proceed before the learned judge to have that
question decided, and there would be a regular issue i f
the other parties were disputing his priority . So that if the
order were made in accordance with the notice of motion, I
think it could stand. But the learned judge has gone entirely
beyond the notice of motion ; he not only has shut out the righ t
of any other encumbrancer, but he has decided this question of
priority ex parte, although by the prior order that question had
been reserved .

It is all very well to say that the Land Registry settled th e
priority. The Land Registry only fixes the priority prima
facie, so what has been done here is to adopt the presumption
without contest, without a notice of motion that it was going t o
be brought up, and without the assent of any other party .

Such an order cannot stand ; it ought to be set aside .

MARTIN, J.A . (oral) : In view of what happened befor e
the learned judge, it is quite clear that the order cannot stand ,
as it is contrary to and goes beyond the Court's judgment . I
agree had the order been made in pursuance of the notice o f
motion, it would not have been contrary to the judgment—se e
Geering v. Geering and Mock. ford (1921), 38 T.L.R. 109 ,

MARTIN, J .A . which is not in accordance with the practice of this Court, an d
Cf. B. Wood & Son v. Sherman [(1917), 24 B.C. 376] ;
(1918), 1 W.W.R. 177, and eases I cited at p. 180 .

The only way to escape from the situation would be if th e
respondent could say that in some way the parties before the
learned judge had agreed that he should adopt the course h e
did adopt . But it is impossible for us to say this took place .
Therefore the appeal should be allowed .

COURT OF

APPEA L

1922

Jan . 31 .

Feb . 1 .

ANDREW S
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PACIFIC
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MACDONALD ,
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GALLIHER, J.A. (oral) : It is my view that the appeal

should be allowed .
192 2

McPnILLirs, J.A. (oral) : I also am of the view that the Jan . 31 .

appeal should be allowed. It seems to me the objection is an Feb. 1 .

insuperable one . Had counsel opened the question of the ANDREW S

priorities and had this been gone into without objection pAOiFI c

and the learned judge below dealt with the matter, the situa- COAS T

tion would be a difficult one . But upon turning to the judg- MIRESLTD .

went and the notice of motion, it seems to me there is apparen t

conflict ; the notice of motion not being extensive enough in it s

terms, I cannot see how the order could be rightly made .

Further, it seems to me the order is very conflicting in it s

terms and not in the interest of justice, when we bear in mind
MCPHILLIPS,

all the encumbrancers. The order really operates as an exclu-

	

J .A .

sion of the other encumbrancers, at least it seems so to rea d

to me, and perhaps it was drawn with that idea . Why was i t

so confining in its terms ?
The order was beyond the scope of the notice of motion and

further affected the interests of the other encumbrancers detri-

mentally . All encumbrancers should have been left undis-

turbed in their priorities.

Appeal allowed .

Solicitors for appellant : Barnard, Robertson, Heisterman

Tait.

Solicitor for plaintiff respondents : Stuart Henderson.

Solicitor for defendant respondents : E. B. Ross .

COURT OF
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MORTON v . THE VANCOUVER GENERA L
HOSPITAL. (No. 2) .

Jeyligenee—Znjuiy to patient in hospital—Liability—Jury—Misdirectio n
—Aviv trial .

The plaintiff entered the defendant Hospital as a patient and complaine d
that hot, poultices and hot-water bottles had been so improperly applie d
and negligently attended to that her breast was burnt and per-

manently disfigured . The jury found there was no negligence on th e
the part of the defendant and the action was dismissed .

Held, on appeal, reversing the decision of MORRISON, J. (EBERTS, J .A .
dissenting), that there should be a new trial.

Per MARTIN, J .A . : The charge as a whole did not present the case fairly
to the jury, particularly a direction that the whole hospital equip-

ment and staff were charged with negligence and that unless the
plaintiff could establish that charge she could not succeed .

Per GALLIHER, J .A . : A direction that the jury should take into con-
sideration the surrounding circumstances simpliciter is objectionable

when there are no surrounding circumstances other than the plaintiff's
physical condition that entered into the case.

Pei MCPBILLIPS, J .A . : The charge is erroneous in importing into it th e
circumstances attendant upon the influenza epidemic as constitutin g

a matter of excuse if there was failure in any respect to comply wit h
the legal obligations that rested upon the Hospital .

Hillyer v . St . Bartholomew's Hospital (Governors) (1909), 78 L .J., K.B .
958 discussed .

APPEAL by plaintiff from the decision of MORRISON, J ., of
the 28th of June, 1922, and the verdict of a jury, dismissin g
the plaintiff 's action for damages for personal injuries sus -
tained by reason of the negligence of the defendant in so negli -
gently treating the plaintiff who was a patient receiving medi -
cal treatment at the Vancouver General Hospital, that he r
breast was burnt or scalded resulting in severe injury . The
plaintiff entered the hospital on the 1 i th of January, 1919,

Statement having been taken down with influenza and broncho-pneumonia .
The attending nurse applied a poultice or hot-water bottle to
her breast and she complains that it was left there for so lon g
a time and continuously, without being attended to or removed ,
in addition to being improperly wrapped, that her breas t
was badly burnt, causing much pain and suffering
and leaving her permanently scarred and disfigured . This

COURT OF
APPEA L

192 3
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appeal was from the result of a second trial taken on a

previous order of the Court of Appeal for a new trial . The

jury found that the defendant Hospital was not guilty of negli-

gence.

The appeal was argued at Vancouver on the 24th, 25th and

26th of October, 1922, before MARTEN, GALLIIIER, McPHILLIe s

and EBERTS, M .A ..A .

COURT OF
APPEAL

192 3

Jan . 9 .

MORTO N

O .
VANCOUVER

GENERA L
HOSPITAL

McPhillips, I .C ., for appellant : Owing to the genera l

miscarriage we are entitled to a new trial . There was

misdirection, non-direction and improper reception and

rejection of evidence . The learned judge prejudiced

the plaintiff 's case by examination of witnesses and

the jury were prejudiced by his conduct and particu-

larly by his charge. We say 14 weeks extra time were spent

by plaintiff in the hospital owing to the burn on her breast .

First, it was misdirection to say counsel were trying to put i t

over on the judge . See White v. Barnes (1914), W. T. 74 ;

Dallimore v . Williams and Jesson (1914), 30 T.L.R. 432.

The learned judge should have told the jury the action was fo r

breach of contract and not negligence. He did not properly

define contract, or charge that the onus was on the defendant .

He refused to charge that res ipsa loquitur applied ; that the

nurse was acting for the hospital and not the doctor ; that the

epidemic of "flu" at the time did not relieve the hospital of it s

duties and that the nurse should have been more particular i n

watching the patient . There was also rejection of evidence an d

discrediting plaintiff's counsel . The action was on a contract :

see Lavere v. Smith 's Falls Public Hospital (1915), 35 O.L.R .

98. There was substantial wrong : see Bray v. Ford (1896) ,

A.C. 44 at p. 47 ; Alaska Packers ' Association v . Spencer

(1904), 10 B.C . 473 ; Blue v. Red Mountain Ry. Co . (1907) ,

12 B.C. 460 ; Wilson v. City of Port Coquitlam (1922), 3 0

B.C. 449. Where there are a number of errors a new trial fol-

lows : see Lucas v. Ministerial Union (1916), 23 B .C. 257 at

p. 262. On burden or proof see Phipson on Evidence, 6th Ed. ,

30 and 32 ; Taylor on Evidence, 11th Ed ., Vol . 1, p . 273, par .

365 ; Pickup v . Thames Insurance Co . (1878), 3 R.B.D. 594 at

Argument
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p. 600. On rejection of evidence see Phipson, 6th Ed., 688 .
They impliedly undertake that they are possessed of a reasonable
amount of knowledge and skill : see Halsbury's Laws of Eng-
land, Vol. 20, par. 814, p . 330 ; Lamphier v . Phipos (1838) ,
8 Car. & P. 475 at p. 479 : Pyne v. Canadian Pacific Ry . Co .

(1918), 29 Man. L.R. 139 ; 3 W.W.R 913 at p. 914 .
Reid, K.C., for respondent : This case has been dismissed by

two juries. There must be certainty before setting aside th e
verdict of a jury a second time : see Wells v . Lindop (1888) ,
15 A.R. 695 at p. 703. The action although arising out of con -
tract is really for negligence : see Beven, 3rd Ed ., Vol. 1, p .
18. It is solely a question of the application of a poultice and
should be left to the jury. The burden is on the plaintiff an d
res ipsa loquitur does not apply : see Smith on Negligence ,
Am. Ed., 1887, from 2nd Eng . Ed., pp. 245-6 ; also see Hillyer

v . St . Bartholomew 's Hospital (Governors) (1909), 78 L .J. ,
K.B. 958 at p . 902. As to misdirection see Harry v. Packers

(1904), 10 B .C. 258. As to judge giving his view of the evi-
dence see Jefferson v . Paskell (1916), 1 K.B. 57 at pp . 74-5. As
to responsibility attaching see Deyg v. The Midland Railway

Company (1857), 1 H . & N . 773 at p . 781 . As to there being
substantial wrong see Spencer v. Alaska Packers' Associa-

tion (1904), 35 S.C.R. 362 at p . 371 .

McPhillips, in reply : Although the action has been twice
before the jury a new trial will be ordered if the ease has no t
been properly put before the second jury .

Cur. adv . cult .

9th January, 1923 .

MARTIN, J.A. : A number of grounds have been raised upo n

which the plaintiff appellant seeks to set aside the judgmen t

entered against him at the trial before Mr. Justice MORRISO N

MARTIN, J .A . and a jury on the 28th of June last, but it is only necessary in
the view I take of the matter to consider the two most seriou s

of them. The first is as to misdirection in the learned judge' s
charge, as to which, in general, I think it only necessary to re-

peat what I said in Lucas v . Ministerial Union (1916), 23

B.C. 257 at p . 262, viz . :

548
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"Nothing is better established than that in the exercise of our grave COURT O F

discretion in the granting of a new trial on the ground of misdirection or APPEA L

non-direction, the charge of a learned judge must be read as a whole to

weigh its effect upon the jury, and that isolated or detached expressions

	

192 3

must not be fastened upon to set aside their verdict . At the same time,

	

Jan . 9.

however, it is just as essential to bear in mind that a succession o f

expressions, none of which taken by itself is vital, may cumulatively result MORTON

in creating such a forensic atmosphere that one of the litigants has been

		

v '
VANCOUVER

unfortunately, though unwittingly, prejudiced to such an extent that he GENERAL
has not in the fullest sense been accorded that fair trial which is his HOSPITAL

right . In order to arrive at a proper conception of the situation in the

case at bar, I have endeavoured to put myself, so far as is possible ,

mentally, in the position of one of the jury, and I can only reach th e

conclusion that as a juror I would have become as affected, even if uncon-

sciously, by certain observations in the charge and during the course o f

the trial that I should have been unable properly to discharge my duty ,

however much I desired to do so . "

I have accordingly considered the charge as a whole and am

driven to the conclusion that in general it did not, with al l

possible respect, present the plaintiff's case fairly to the jury ,

and in particular (for example), the direction that, in effect ,
the whole hospital equipment and staff were charged with negli-

gence and that unless the plaintiff could establish that charg e
she could not succeed, must inevitably have misled the jury ,

and was a serious misrepresentation of her case, because all she
complained of was the treatment she received in the ward she
was in which she did not allege was in any way insufficientl y

equipped or understaffed, and was not affected by the influenz a
epidemic, and therefore the following strong and unmistakable LART~ v, ~ .A.

language with which the learned judge concludes his observa-
tions on that very important matter, cannot be justified, viz . :

"And why should she receive damages from the Vancouver Genera l

Hospital under the circumstances? The only reason and the only way
she can possibly get it at your hands is by your holding that the Van-

couver General Hospital was negligent in all that they did and it was that

negligence which caused these injuries. "

In so viewing the matter as a juryman I adopted in sub-

stance the expressions of Lord Chancellor Halsbury, in Barry

Railway Company v . White (1919), 17 T.L.R. 644, wherein

he is thus reported (p . 645) :
"His Lordship felt sure that, if he had been a juryman, he should have

been led to believe that all these remarks were relevant to the issue an d
that the negligent construction of their lines ought to be taken as evidenc e

against the company . The form in which the judge addressed the jury—



550

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

COURT OF leaving things to them which were not proper for the jury to consider —
APPEAL

	

was misleading. It was not in his Lordship's opinion, right to allow a

verdict and judgment so arrived at to stand . "
192 3

Jan . 9 .
The second ground is that the course of conduct of th e

learned trial judge throughout the trial occasioned a mis-
carriage of justice by prejudicing and belittling the plaintiff' s
ease in the mind of the jury in various specified ways un-
necessary to detail throughout the trial . This is a matter which
I deem it desirable to touch upon as briefly as possible, and I
should be disposed to leave it aside altogether were it not tha t
it was urged upon us that as this is a second appeal from th e
second trial of this action (before the same learned judge) w e
should be guided by the observations of the Ontario Court of
Appeal in Wells v . Lindop (188S), 15 A.R. 695, wherein, e.g . ,
Mr. Justice Osier said, at p. 703 :

"This case has been twice tried, with the same result of a verdict fo r
the plaintiff ; and conceding that not to be in itself a reason for refusing
a third trial, it is certainly one for being very sure that there has bee n
a miscarriage of justice on the second before setting it aside . "

I am entirely in accord with that observation, but have onl y

to say that I am "very sure that there has been a miscarriag e
of justice" herein, to which the matters complained of in th e
second ground have contributed, and though I am very re-
luctant that so beneficient an institution as the defendan t
should have to bear the heavy expense occasioned by these re-
peated abortive trials, yet on the other hand it must never be
said that a plaintiff was dismissed out of this Court without
having her case fairly presented to the constitutional tribunal s
of the country. I shall conclude with expressing the earnest
hope that in the hearing of the third trial which it is our dut y
to order, every care will be taken to avoid any ground fo r
further legal objection, for which (I feel competent to sa y
from the knowledge we have acquired of the case in the tw o
appeals, that have come before us) there is no occasion, becaus e
the case is a simple one in reality and if it had been properl y
left to the jury would, I feel convinced, have been likewis e
properly disposed of .

It follows that the appeal should be allowed and a new tria l
ordered, the costs of the former trials to abide the result of th e

MORTO N

V .
VANCOUVE R

GENERA L
HOSPITA L

MARTIN
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new one . The costs of this appeal follow the event, but with

this exception : that the inordinate prolixity of the notice o f

appeal, extending to sixty-seven folios, has been forced upon ou r

notice and to mark our disapproval of such an abuse of th e

process of the Court we disallow three-fourths of the cost of

that document.

GarzrziER, J.A. : Mr . McPhillips strongly contends that the

doctrine of res ipsa loquitur applies in this case and that the

burden rested upon the defendant, that the learned trial judge

did not and should have so instructed the jury, and is askin g

that a new trial be granted upon this and 44 other grounds se t

out in the notice of appeal . Most of these other grounds ar e

frivolous and are based upon discussion between counsel an d

the learned trial judge . I do not say that this condition migh t

not at times create some prejudice in the minds of jurors either

favourably or unfavourably to litigants, but on the whole in thi s

case I am not disposed to take that view, having regard to wha t

the learned trial judge said in his charge. If the doctrine of

res ipsa loquitur applies then I think the burden is on the de-
fendant to displace that, and the judge should have so directe d

the jury. But does it apply? Res ipsa loquitur (the thing

speaks for itself) is defined in Wharton's Law Lexicon, 11t h

Ed., p . 740 as ,

"A phrase used in actions for injury by negligence where no proof o f

negligence is required beyond the accident itself, which is such as neces-

sarily to involve negligence. "

This cannot, I think, be applied here or if it could, it is, I

think displaced by the defendant 's evidence as to the condition

of the patient when she entered the hospital and at the tim e

the poultice was applied—in other words, there is evidence

that the accident may have been caused by that condition, an d

under those circumstances it would be a question for the jury

and they have found against the plaintiff .

Another objection is (and it is one of moment, if sound )

that the learned judge below refused counsel the right to rebu t

evidence that had been introduced by the defence, upon th e

point as to the susceptibility of the skin of Mrs . _Morton under

COURT OF
APPEAL

192 3

Jan . 9 .

MORTO N
V.

VANCOUVER
GENERAL
HOSPITA L

GALLIIIER,
J .A .
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COURT OF certain conditions to the influence of heat . Where this evi-APPEAL
—

	

dence is introduced in the defence, Dr . MacEachern is asked :
1923

	

"Can you explain the injury that happened to Mrs . Morton? Can you

Jan. 9 . give any reasons for it happening? Well, my explanation is—the tw o
	 _ explanations, sir—there is an idiosyncrasy in certain skins ; some people

MORTON will tan much easier than others . And there may be an idiosyncrasy in
v . her skin to normal heat, and on the other hand with a very severe cas e

VANCOUVER of influenza and pneumonia as she had, she was very toxic and her syste mGENERAL
was filled with poison, and what we call septicaemia was present in the
blood, and by post-mortem we found a large number of these cases had
blood poisoning with the condition, and such a condition in her syste m
would tremendously lower the resistance . Such a condition in her syste m
would very much lower the resistance of all her tissues, and on the othe r
hand I would consider that she was not able to stand the ordinary heat .
It had a bad effect on her that other patients in the ward stood all right .

"You think it could have been done without anything being done wron g
by the nurse? I don't think there was anything done wrong . I think it
was the only thing to do to save her life ."

And Dr. Hunter :
"In influenza in which there is septicaemia conditions these people

are found to have areas of infection on and beneath the skin, and in
obese people they are liable to have increased sugar in their blood, which
predisposes to skin lesions, and the irritation of hot-water bottle or o f
other counter-irritants, might produce more serious results in that woman
than it would in a person who was not so obese .

"Would the condition in which she was, as described by Dr . Mont-
gomery on her admission to the hospital, give you any support in that ,
or do you draw anything from that? I would judge from his descrip-

tion that the woman had pneumonia ; that she was seriously sick ; that
it was a fair presumption to assume that she had septicaemia . I say that

OALLIHER, as a result of experience . "
J .A .

It is common knowledge that the skin of one person may be
more susceptible to heat than that of another, and all the doc-
tors say in their evidence that this can only be demonstrated b y
testing, but the crucial feature of the evidence I have jus t
quoted, is, that while under normal conditions the plaintiff' s
skin might not have been particularly susceptible to heat, he r
physical condition at the time she was admitted to the hospita l
was such that the resistance in her system was lowered so tha t
she could not stand heat which would not produce the same
results under ordinary circumstances.

Mr . Rubinowitz, plaintiff's counsel, sought to call evidence
to rebut this . His first witness was Dr. Hall, and this question
is asked :

"What would you say. Doctor, as to the susceptibility of the skin of

HOSPITAL
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Mrs. Morton to heat? Anything that could be said in that regard is COURT OF

largely a guess, of course, but of course we can judge"-

	

APPEAL

Then the Court intervenes and says :
"We are not going to decide this case on guessing, and if the Doctor i s

going to guess, we had better dispense with his evidence . "

Then ensues considerable discussion between counsel an d

the Court as to what is and what is not rebuttal evidence .
I gather from the questions asked by Mr . Rabinowitz, that

his object was to shew the plaintiff's skin was normal, tha t
it was not more susceptible to heat than the ordinary person ,
and that therefore the burning could not have been caused b y
reason of any particular susceptibility, but that, as I view it ,

misses the point .

The point raised by the defence and to which the evidence
was directed was not whether, under normal conditions, Mrs .

Morton's skin was peculiarly susceptible to heat or more so
than that of other persons, but whether her condition was suc h
when the poultice was applied as would account for the burn-

ing which took place and that would be a question for the jury .

Now, Mr. Rubinowitz ' s questions were not directed to that
existing condition at all, and were not rebuttal of the theory

advanced by the defence . Could I so consider them, I should
have said the point was well taken. Mrs. Morton's evidence
could only have been as to her normal condition, and would no t
meet the point.

The learned trial judge did not deal with the evidence pr o

and con as fully as he might have, but I think the main point s

were dealt with . There is, however, one portion of the judge' s

charge which has caused me considerable difficulty, that i s
where he impresses so forcibly upon the jury that they mus t

take into consideration the surrounding circumstances . To my
mind, there were no surrounding circumstances (other than th e
patient's physical condition) which enter into the case. What

was done was a simple matter (the application of a poultice )
and the hospital had (even under the conditions that prevailed )
the necessary conveniences and help for attending to this patient .
Moreover, there was no evidence adduced to shew that the con-
ditions then prevailing contributed to the accident which too k
place. Again, in referring to damages, the learned judge says :

1923

Jan . 9 .

MORTO N
V .

VANCOUVE R
GENERAL
HOSYITA I

GALLIHER ,

J .A .



554

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

COURT OF

	

"The only reason and the only way she can possibly get it at your
APPEAL hands is by your holding that the Vancouver General Hospital was negli-

gent in all that they did and it was that negligence which caused thes e
1923

	

injuries. "

Jan . 9 . Now, "in all that they did" is a more or less wide expression

as applied here. First, there is the ingredients in and th e
preparation of the poultice. One nurse attended to that, and
the jury would be amply justified in finding that was properl y
clone. Then there was the competence of the nurse who applie d
it, and I would say, and the jury would be justified in saying ,
she was competent owing to the particular experience she ha d
had in that respect, during the flu epidemic, and lastly, wa s
she (though competent) negligent in applying it whether as t o
location or hot condition of the poultice. Thus, under th e
charge "negligent in all that they did" (and I think the expres-

sion is unfortunate, because if they were negligent in any on e
of the particulars I have mentioned, the plaintiff would be
entitled to recover), the jury might, while concluding that the
poultice was properly constructed as to ingredients (the nurs e
who applied it was competent), find that it was too hot or im-
properly applied, and yet, having in mind the charge "negligent
in all that they did," conclude that they could not bring in a
verdict for the plaintiff .

While I wish to avoid what might be termed a technical
analysis of the matter, I must confess that it has created such
a doubt in my mind as to what effect these two particular part s
of the charge stated in this broad way might have upon th e
jury, when coupled with the atmosphere pervading at the hear-
ing that I think a new trial should be granted .

_M(2n iLL1es, J .A . : I am of the opinion that a new tria l

must be ordered. In arriving at this conclusion I have given
careful attention to the charge of the learned trial judge an d
considered in connection then ith the judgment of th e

MCPnn.LIPS, Supreme Court of Canada in Sprr v . Alaska Packers' Asso-

ciation (1904), 35 S.C.K. 362 . In that case Mr. Justice
Nesbitt said, at pp. 371-3 :

"I consider the illustrative charge given by the learned judge the bes t

possible example of what I mean when I say the law must be applied t o

the facts . I do not think the judge is bound to comment upon evidence

MORTON
V .

VANCOUVER
GENERA L
HOSPITA L

CALLIII ER,
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in the sense of reviewing what the several witnesses have sworn to, or COURT Of

to point out for the consideration of the jury anything which may strike APPEA L

him as throwing light upon the credibility of the story, but I think h e

is bound to direct the jury as to the law and to direct their attention

	

192 3

how that law is to be applied to the facts before them according as they

	

Jan. 9 .

find them .
"Reliance was also placed upon the judgment of Lord Justice Bramwell MORTON

in Clark v. Molyneaux [ (1577) ], 3 Q.B .D. 237 (at p . 243) where that

		

v
VANCOUVER

learned judge said :

	

GENERAL
"'I certainly think that the summing-up is not to be rigorously HOSPITAL

criticized ; and it would not be right to set aside the verdict of a jur y

because, in the course of a long and elaborate summing-up, the judge ha s

used inaccurate language ; the whole of the summing-up must be con-

sidered in order to determine whether it afforded a fair guide to th e

jury, and too much weight must not be allowed to isolated and detache d

expressions . In the present case, however, I cannot help coming to the

conclusion that the question left by the judge to the jury was put in an

inaccurate shape. '

"I adopt this but it is to be observed that, in that case, the Lord Justice

was of opinion that the very form of the questions left by the judge to

the jury was in itself a misdirection. And I think, in this case, without,

as I have said, expressing any view whatever upon the evidence, that

the form of the charge must necessarily have left the jury in a confuse d

state of mind, and that they were not directed as to the real contes t

between the parties and as to what should be the proper result in law

according to the view they took of the facts sworn to. The plaintiff wa s

suing upon a contract the very making of which involved certain lega l

obligations which obligations the plaintiff contended were added to b y

express representations which in any point of view he contended rendere d

his conduct perfectly proper and not negligent, whereas if such repre-

sentations had not been made and were not relied upon by the captai n

of the `Santa Clara' the jury might take a very different view of the MCPon-ImS,

reasonableness of his conduct under the circumstances . None of this

	

'LA -

was pointed out to the jury . If questions are answered by a jury many

difficulties are avoided and the jury's attention would be directed to th e

points at issue .

"In ease of a new trial I would suggest that, particularly in actions o f

negligence, it is well for a trial judge to get from a jury, by question s

to be answered, the grounds specifically upon which they find negligence.

Lord Coleridge in the case of Pritchard v . Lang [(1889)], 5 T .L .R . 639

at p. 640, uses some strong expressions in reference to this subject, i n

fact saying that in pursuing the course of not asking the jury to put

the specific ground upon which they found negligence was calculated t o

mislead them and to defeat justice ."

In the present case too much was said in the nature of ex-
traneous matter—the case here was really one of contract with

legal obligations—it was not an action for negligence save tha t

it was an ingredient in the cause of action, no doubt, i .e . ,

negligent performance . The error that I note in the charge
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was the importation of the circumstances attendant upon th e
influenza epidemic as constituting a matter of excuse if there
was failure in any respect to comply with the legal obligation s
that rested upon the hospital . As to what should occur before

MORTON verdicts are interfered with, I would refer to what Lord Lore -
v .

	

burn said in Kleinwort, Sons and Co . v. Dunlop Rubber Corn-
VANCOUVER

GENERAL pang . (1907), 23 T.L.R. 696 at p . 697 :
HOSPITAL

COURT O F
APPEAL

192 3

Jan . 9 .

MCPHILLIPS ,
J .A .

"To my mind nothing could be more disastrous to the course of justice

than a practice of lightly overthrowing the finding of a jury on a question

of fact . There must be some plain error of law, which the Court

believes has affected the verdict, or some plain miscarriage, before it can
be disturbed. I see nothing of the kind here . On the contrary, it seems

to me that the jury thoroughly understood the points put to them and

came to a sensible conclusion . They thought that the appellants would

have acted in exactly the same way if no payment had been made b y

the Dunlop Company at all . That is, in my opinion, what the finding

means, and there is sufficient evidence to support it . "

With great respect to the learned trial judge in the presen t

case, I am of the opinion that an atmosphere was created in th e
case that conditions were abnormal and that that should be
weighed in considering the facts and that the jury may have
formed the opinion that in the light of the special circum-
stances then existing, the same degree of care could not b e
expected or could be called for if conditions were normal, an d

in that there was error . I do not in detail set forth the por-
tions of the charge as I do not think that to be necessary, bu t
taken as a whole, as it must be so read, it is capable of tha t

construction . The case really is in its nature a simple on e
and I cannot wholly excuse the learned counsel for the plaintiff
from creating an atmosphere of complexity . There is a duty
resting upon counsel at the trial of clearly stating and clearl y
proving the case which is opened, and also clearly placing
before the learned trial judge all questions of objection mad e
to the charge and I cannot say that that duty was completely o r
wholly discharged and it led to misunderstandings betwee n
counsel and the learned trial judge . In this connection I woul d
refer to what Killam, J. said at p. 373, in Spencer v. Alaska

Packers' Association, supra .

Now it seems to me that the present case could have been
put in a very understandable way if it had been called to the
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attention of the learned trial judge that the triable issue in COURT OF
APPEAL

the case was as set forth and so ably stated by Lord Justice

Kennedy, in Hillyer v. St. Bartholomew 's Hospital (0-arm-

	

192 3

nors) (1909), 78 L.J., K.B. 958, at pp. 962-3 :

	

Jan . 9 .

"The legal duty which the hospital authority undertakes towards a MORTON
patient to whom it gives the privilege of treatment and the boon of

	

v
skilled surgical, medical, and nursing aid within its walls, is an inference VANCOUVER

of law from the facts . In my opinion it is not the ordinary duty of a GENERAL

person who deals with another through his servants or agents and under-
HOSPITAL

takes responsibility to that other person for damages resulting from any

injury inflicted upon him by the negligence of those servants or agents .

In my view, the duty which the law implies in the relation of the hospita l

authority to a patient and the corresponding liability are limited. The

governors of a public hospital, by their admission of the patient to enjoy

in the hospital the gratuitous benefit of its care, do, I think, undertake

that the patient whilst there shall be treated only by experts—whethe r

surgeons, physicians, or nurses—of whose professional competence th e

governors have taken reasonable care to assure themselves ; and, further,

that those experts shall have at their disposal, for the care and treatment

of the patient, fit and proper apparatus and appliances . But I see no

ground for holding it to be a right legal inference from the circum-

stances of the relation of hospital and patient that the hospital authorit y

makes itself liable in damages, if members of its professional staff, o f

whose competence there is no question, act negligently towards the patien t

in some matter of professional care or skill, or neglect to use, or use

negligently, in his treatment the apparatus or appliances which are a t

their disposal . It must be understood that I am speaking only of th e

conduct of the hospital staff in matters of professional skill, in whic h

the governors of the hospital neither do nor could properly interfere eithe r

by rule or by supervision. It may well be, and, for my part, I should ,

as at present advised, be prepared to hold that the hospital authority is
McPHILLiPS ,

legally responsible to the patients for the due performance by their ser-

	

J .A .

vants within the hospital of their purely ministerial or administrativ e

duties, such, for example, as attendances by nurses in the wards, the

summoning of medical aid in cases of emergency, the supply of prope r

food, and the like . The management of a hospital ought to make, an d

does make, its own regulations in respect of such matters of routine, an d

it is, in my judgment, legally responsible to the patients for thei r

sufficiency, their propriety, and the observance of them by their servants .

In the view which I have expressed in regard to the non-liability of

the governors of a hospital for the negligence of the professional staff

in matters of professional care and skill, provided always that th e

authority has used reasonable care in selecting a competent staff and
proper apparatus and appliances, I am deciding in accordance with th e
judgment of my brother Walton in the recent case of Evans v . Liverpoo l
Corporation, 74 L.J ., K .B . 742 ; (1906), 1 K.B. 160, and I entirely
concur in the reasoning upon which that judgment is based."

The whole question and the only question for determinatio n
was as further stated by Lord Justice Kennedy, at p . 963 :



558

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

COURT OF

	

"If the view of the limits of the liability of the present defendants ,
APPEAL

		

the governors of St . Bartholomew's Hospital, is correct, Mr . Justice
Grantham was justified in stopping this case at the close of the plaintiff' s

1923

	

evidence . The plaintiff had produced no evidence that the defendant s

Jan . 9 .

	

had been guilty of a breach of the duty in which consisted their onl y
obligation to the plaintiff—the duty of using reasonable care in selectin g

MORTON as members of the staff persons who were competent, either as surgeons
v.

	

or as nurses, properly to perform their respective parts in the surgica lVANCOUVE R
GENERAL examination, and the duty to provide proper apparatus and appliances . "

HOSPITAL Therefore upon the new trial the inquiry should be directed
to the questions that are pertinent and not travel into th e

extraneous matter that had so much attention, as I thin k
wrongly at the trial, already had .

MCPFIILLIPS, It is a matter for regret that this action must now go bac k
J .A . for a third trial, with all the attendant costs . I trust, though ,

that a third trial upon the clear and well-defined issue will
finally end the litigation .

It follows that in my opinion a new trial should be ordered .

EBERTS, J .A .

	

EBERTS, J .A . would dismiss the appeal .

Xetc trial ordered, Eberfs . .1 . .1 . dissenting.

Solicitor for appellant : I. I . Rubinowitz .

Solicitors for respondent : Bowser, Reid, Wallbridge ,

Douglas & Gibson .

LARSEY v. THE GAS BOAT .

Shipping—Boat adrift from moorings picked up by tug—3'ot under cir-
cumstances apparent derelict—Yo allowance for salvage services —
Allowance for towage services .

.5 gas-boat had got adrift from her moorings and was picked up by a tu g

LARSEN

	

and towed to a wharf . In all the circumstances of the case it was
v .

	

held that it could not reasonably be regarded as an apparent derelict ;
THE GAS

	

the element of danger was too remote and speculative to permit the
BOAT

service to be regarded as salvage . Remuneration was allowed fo r

towage services .

ACTION for alleged salvage service . Tried by MARTIN ,

Lo . J .A . at Vancouver on the 14th of February, 1923 .

MARTIN ,
LO. J .A .

192 3

Feb. 24 .

Statement
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Hume B. Robinson, for plaintiff .
Mellish, for defendant .

24th February, 1923 .

MARTIN, Lo. J.A . : This is an action for alleged salvage Feb .24 .

services rendered to a gas-boat (30 feet in length, unnamed), LARSEN

which the plaintiff's steam tug "Clive" picked up in passing

	

v.
TILE GAS

into Vancouver on December 12th last about 2 .30 in the after-

	

BOAT

noon when some three miles off Point Grey, in the Gulf o f

Georgia, and towed to Coughlan's Wharf, False Creek, Van-
couver, arriving there about an hour and a quarter thereafter :
the weather was fine with a light breeze and no sea to speak of .
The tug on her approach to Point Grey from the Fraser River
had sighted the gas-boat drifting about aimlessly and so ranged

alongside, and finding no one on board, and some water i n

her and an anchor attached to a manilla rope trailing over her

stem, boarded her without difficulty, pulled up the anchor and

towed her to port as aforesaid . It appears that earlier in the
day the owner of the gas-boat, George Thomson, in company
with one John Barkley, in coming down the Fraser River had
trouble with her engine and when off Sturgeon Point, near the
wireless station at Point Grey, decided to anchor her at 11 .35

a .m. and go ashore for assistance, but though apparently a
proper length (20 feet) of cable was paid out, in some unex-
plained way the boat got adrift, and when later in the after-
noon, shortly after four o'clock, Thomson reached the place he Judgment

had anchored her, she was not there to be found .

On behalf of the "Clive" evidence was given to the effect

that with the ebb tide setting out of English Bay it was probable
that the gas-boat would have been carried across the Gulf
sixteen or seventeen miles away in the direction of Porlie r
Pass, and that as it grew dusk at about four o 'clock, she would
probably not be picked up that evening or night, and so woul d
be beached and damaged, if not destroyed on some of the islands

across there . And it was further submitted that in the cir-

cumstances she should be regarded as an apparent derelic t

within the meaning of the decision of the Supreme Court o f
the United States in The Island City (1861), 66 L.S. 121, the
passage relied upon, I presume, being this (p . 128) :

MARTIN ,
LO . J.A .

1923
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"The crew had left her thus apparently abandoned . The Westernpor t
LO. J .A . was, therefore, justified in taking possession of her, and taking her to a

place of safety in the port of Hyannis, and to have a liberal salvage corn -
I923

	

pensation, even if it should turn out that the barque had not been derelict . "

But the Court goes on to say :
"To constitute a case of derelict, the abandonment must have bee n

final, without hope of recovery, or intention to return . If the crew

have left the ship temporarily, with intention to return after obtainin g

assistance, it is no abandonment, nor will the libellant be entitled to th e
salvage as of a derelict."

I find it difficult, with all possible respect, to fully appreciat e
the effect of these apparently contradictory passages ; but it is
not necessary in this case to attempt to do so, because the cir-
cumstances here are of a very different nature from thos e
perilous ones in which The Island City unhappily found her-
self, dismasted and rudderless and left, though temporarily, on
her stream anchor only, to ride out a storm .

In the light of all the circumstances of this case I am unable
to take the view that the gas-boat could reasonably be regarde d
as an apparent derelict ; on the contrary, she had obviously

drifted away from her moorings not far off and at the slow
rate of progress she had made in her drift, impeded by th e
trailing anchor, I am unable to take the view that there was a
reasonable apprehension of her being carried across the Gul f
in the dark ; the element of danger is too remote and specula-
tive to permit the service to be regarded as salvage from any
point of view .

It conies then to a question of remuneration for towage ser-

vices. These were of a simple kind and took not more tha n
an hour and a half, yet the boat is admittedly worth $850, and
the plaintiff lost further time in pumping her out at the wharf
and in finding her owner, which was rendered unexpectedl y

difficult because she had no name painted on her .

No precise evidence of the value of this service was given ,

but the defendant offered $10, which, in my opinion, is clearl y

inadequate, not to say niggardly . I think if he had offere d

$25 this action would not have been brought, and as tha t
would be a fair sum to allow (speaking-from my long experienc e
on these matters), judgment will be entered for that amount .

Judgment for plaintiff .

Feb. 24.

LARSE N

V .
THE GA S

BOA T

Judgment



APPENDIX .

Cases reported in this volume appealed to the Supreme Court of
Canada, the Exchequer Court of Canada, or to the Judicial Committee of

the Privy Council :

CORPORATION OF THE ROYAL EXCHANGE ASSURANCE (OF LONDON) ,
THE, AND PACIFIC MILLS LIMITED V. TIIE KINGSLEY NAVIGATION COMPAN Y
LIMITED (p . 294) .-Reversed by the Judicial Committee of the Priv y
Council, 23rd January, 1923. See (1923), A .C. 235 ; 92 L.J., P.C . 111 ;
128 L.T. -673 ; 67 Sol . Jo. 296 ; (1923), 1 W.W.R. 737 ; (1923), 1 D.L.R.

1048 .

ENGINEER MINING COMPANY, THE AND ATTORNEY-GENERAL FO R

BRITISH COLUMBIA V . FRASER et al . (p. 224) .-Affirmed by the Judicia l
Committee of the Privy Council, 16th December, 1922 . See 92 L.J., P.C .
65 ; (1923), A.C. 228 ; 128 L.T . 554 ; (1923), 1 W.W.R. 449 ; (1923) ,
1 D.L.R. 536 .

GRANBY CONSOLIDATED MINING, SMELTING & POWER COMPANY LI M -
ITED, THE V . ATTORNEY-GENERAL FOR BRITISH COLUMBIA (p . 262) .-
Reversed by the Judicial Committee of the Privy Council, 26th January ,

1923. See (1923), A.C. 247 ; 92 L.J ., P.C. 74 ; 128 L.T. 677 ; (1923) ,
1 W.W.R. 922 ; (1923), 1 D .L.R. 1064.

GROSS V. WRIGHT, WRIGHT ESTATES LIMITED, AND BRIER (p . 270) .-
Reversed by Supreme Court of Canada, 27th November, 1922 . See (1923) ,
S.C.R. 214 ; (1923), 1 W.W.R. 882 ; (1923), 2 D .L.R. 171 .

HENDERSON, DECEASED, In re J. N. (p. 321) .-Affirmed by Supreme
Court of Canada, 27th November, 1922. See (1923), S .C.R. 23 ; (1923) ,

1 W.W.R. 391 ; (1923), 1 D .L.R. 636 .

PEERS & ANDERSON V . SHIP "TYNDAREUS " (p. 312) .-Affirmed by
Exchequer Court of Canada, 24th December, 1921 . See 21 Ex. C.R. 219 ;
(1922), 1 W.W.R. 673 .
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PREMIER LUMBER COMPANY, LIMITED V. GRAND TRUNK PACIFIC RAIL -

WAY COMPANY (p. 152) .-Affirmed by Supreme Court of Canada, 27th
November, 1922 . See (1923), S .C.R. 84 ; (1923), 1 W.W.R. 473 ;
(1923), 1 D.L.R. 649 .

STANDARD MARINE INSURANCE COMPANY LIMITED V . WHALEN PUL P

PAPER MILLS LIMITED (p. 1) .-Affirmed by Supreme Court of Canada ,
17th June, 1922 . See 64 S .C.R. 90 ; (1922), 3 W .W.R. 211 ; 68 D.L.R.
269 .
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ACTION — Trover — Trespass—Float used
for landing—Co-ownership—Removal by on e
co-owner to another place—Conversion —
Damages .] Certain fishermen, including
the plaintiff and defendant, built a float
that was moored to Government land on a
slough on the Fraser River. It was held
by piles driven into the bed of the slough
and was used by the fishermen for landing
purposes . After it had been so used for
nine years the defendant moved it to
another slough a quarter of a mile away .
The plaintiff succeeded in an action for the
return of the float, or in the alternative ,
damages . Held, on appeal, MARTIN, J.A.
dissenting, that the judgment of CAYLEY,
Co . J . be affirmed, but that the damages be
reduced to the amount of the value of
plaintiff's interest in the float. Per MAC -
DONALD, C .J .A . : The float was built fo r
use by the builders at the slough where i t
was built and not elsewhere, and consider-
ing its purpose and the character of it s
attachment to the soil, it ought to be re-
garded as a chattel and not as part of th e
soil and its removal elsewhere was an in-
fringement of the rights of the plaintiff .
Per MCPHILLIPS, J.A. : The ease was not
one simply of a tenancy in common in a
chattel, but was one of joint ownership o f
a float in its original position and its re-
moval was an actionable wrong. The facts
established ouster by defendant of his co-
owners . HENDERSON et al . v . ROUVALA e t
al .	 515

ADMINISTRATION — A d m i n i s t r a t o r
appointed in State of Washington—Money
paid into Court in Victoria to credit o f
estate—Application for payment out—Bon d
—Security .] The official administrator at
Victoria who was appointed at the instiga-
tion of the administrator of the estate o f
deceased appointed in the State of Wash-
ington received certain moneys for the
estate which he paid into Court in Victoria .
On the application of the administrator for
Washington State for payment out :—Held,
that an order for payment out be made upon
proper security being given to the satisfac-
tion of the registrar . In re ESTATE O F
ROSALIE ST . LOUIS, DECEASED. - - 336

ADMIRALTY LAW — Collision — Both
parties to blame—Equal liability—Costs

ADMIRALTY LAW—Continued .

Can. Stats. 1914, Cap. 13. Evidence —
Custons .] A tug-boat and its tow came
into collision with a steamship, all suffer-
ing damage. The Court found that both
parties were to blame, the fault on the
part of the steamship being its neglect t o
stop and navigate with caution when the
danger became apparent, and that on the
part of the tug-boat being the misleading
of the steamship by failure to exhibit the
regulation lights on the tow and also allow-
ing the tow to drift too far across the
channel . It was held that it was a ease
where the liability should be apportioned
equally under The Maritime Conventions
Act, 1914, Can . Stats. 1914, Cap. 13, and
each delinquent should bear its own costs .
Evidence is not admissible to prove
custom where the alleged custom con -

	

flicts

	

with

	

statutes

	

or

	

regulations.
B. W. B. NAVIGATION COMPANY, LIMITED
V . THE "KILTUISH . " BARNET LIGHTERAGE
COMPANY, LIMITED V . THE "KILTUISH . "

	

2.	 Jurisdiction of Court—Alteration s
and additions to ship—The Admiralty Cour t
Act, 1861 (24 Viet ., Cap. 10, Imp .), Sec. 4
—"Building or equipping"—Ship or pro-
ceeds under arrest of Court—When wor k
done ship in possession of purchaser, vendo r
still owner upon the registry and later re -
taking possession on default in payment of
purchase price—Vendor's knowledge of an d
participation in work—Liability of ship —
Ship arrested at suit of one whose clai m
really part of claim of his firm which insti-
tuted action immediately after arrest—
Arrest sham proceeding and not availabl e
to support firm's claim—Arrest good to
support other suits instituted bona fide in
reliance on records of Court.] It was held
that work done in making certain altera-
tions in and addition to the pilot-house,
rig, spars, sails, tanks, etc ., of a gasoline -
boat necessitated by her intended new em-
ployment in outside waters, was for th e
"building" or "equipping" of a ship within
section 4 of The Admiralty Court Act, 186 1
(24 Viet ., Cap. 10), Imperial, and claim s
therefor were within the jurisdiction of th e
Admiralty Court where at the time of th e
institution of the causes the ship or th e
proceeds were under arrest of the Court .
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ADMIRALTY LAW—Continued .

The work had been ordered by the master
on behalf of the purchaser who was in sole
possession under agreement for sale . The
vendor still remained as owner upon the
registry, and later retook possession before
action, upon default in payment of th e
balance of the purchase price . The vendor
had personal knowledge of the alterations ,
etc ., and worked on them himself . Held ,
under these circumstances, taken together ,
there was nothing in them which formed a n
objection to the liability of the ship for th e
claims in question. The ship was arreste d
at suit of a member of a firm which was
one of the present plaintiffs . His inde-
pendent claim for wages as a "ship's car-
penter on board the ship `Maple Leaf,' "
was in fact only a part of his firm's claim
sued on herein, and immediately after th e
ship was arrested his firm's action wa s
instituted. Held, that these facts so
obviously disclosed mala fides and an abuse
of the process of the Court that the arrest
could only be viewed as a sham proceeding
and as not having any legal existence as
regards that firm ; but the other claimants
could support their suits upon its existenc e
in fact, because in good faith they institute d
their suits relying upon the records of th e
Court which on their face shewed that it s
jurisdiction could be invoked . ERIKSE N
BROTHERS V. THE "MAPLE LEAF. " CHRIS-
TIAN V . THE " MAPLE LEAF . " HEMEON V.
THE "MAPLE LEAF . " DALY V. THE "MAPL E
LEAF." 	 443

3.—Suit brought against ship "under
arrest"—Essentials to give jurisdiction to
Admiralty Court .] As soon as a creditor
finds a ship "under arrest of the Court," he
may bring his action for, and the Admiralty
Court acquires immediate and irrevocable
jurisdiction over any claim for building,
equipping or repairing the ship . That juris-
diction is established without the litigant
having to shew that the original actio n
under which the ship was arrested must
eventually succeed, and notwithstanding
that the arrest was made without par-
ticulars being given to prove without doubt
the status of the plaintiff in that origina l
action . ERIKSEN BROTHERS V. TIIE "MAPLE
LEAF."	 325

AFFIDAVIT—In support of order by regis-
trar — Information and belief —
Sufficiency.	 133
See GARNISHEE .

AGENCY — Whether husband acting in
single transaction authorized t o
sell as well as purchase . - 478
See HUSBAND AND WIFE .

AGREEMENT—Breach . -

	

- - 270
See PARTY-WALL.

APPEAL. - -
See PRACTICE . 7 .

	

2.i	 Arbitration cgnd award—Expro -
priation—"Superior Court"—Single judg e
—Jurisdiction—Right of appeal—Form of

	

order .	 11
See ARBITRATION.

3.—By Crown — Notice of — Persona l
service not effected—Service on solicitor act-
ing below—Insufficient . - - - - 417

See CRIMINAL LAw. 10.

	

4.	 Notice of—Service on solicitor—
Continuance of authority of solicitor. - 67

See PRACTICE. 3 .

	

5 .

	

Right of. - -

	

- 351, 145
See CONVEYANCE.

STATUTE, CONSTRUCTION OF .

	

6 .	 Right to—Waiver by taking bene -
fit under judgment below. - - - 432

See PRACTICE . 2 .

7. Special leave to appeal to Supreme
Court—Jurisdiction—Injunction until tria l
—Set aside on appeal—Substantive right —
Can. Stats . 1920, Cap. 32, Sec . 2 .] An
application for special leave under sectio n
41 of the Supreme Court Act, R .S .C. 1906 ,
Cap . 139, as re-enacted by Can. Stats . 1920 ,
Cap . 32, See . 2, to appeal from an order
of the Court of Appeal setting aside a n
order for an injunction until the trial wa s
refused because there had been no disposi-
tion of the action . The allowing of an
appeal at this stage might be followed by
a second appeal, and it is desirable that the
action be tried before an appeal be taken
to the Supreme Court of Canada (EBERTS ,
J .A . dissenting) . HOOPER V . NORTH VAN -
COUVER .	 138

8.—To Supreme Court of Canada—
Application to Court of Appeal for leave—
Rule as to granting or refusing leave . 457

See PRACTICE. 4 .

APPEAL BOOKS—Material required. 141
See NEGLIGENCE . 4 .

ARBITRATION — Expropriation—Award
—Appeal—"Superior Court"—Single judg e
—Jurisdiction—Right of appeal—Form of
order—Can . Stats . 1913, Cap . 54, Sec . 12 ;
1919, Cap . 68, Sec. 232.] A judge of the
Supreme Court sitting in Court has juris-
diction to hear an appeal from an awar d
under the Railway Act . In re ALEXANDE R
et al . AND THE ESTATE OF SOLOMON WEAVER ,
DECEASED, AND THE VANCOUVER HARBOUR
COMMISSIONERS .	 11

- 345
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ARCHITECTS—Incorporation—Right to
practise—Sign-board—Word "architect"
printed thereon—B .C. Stats . 1920, Cap. 106,
Sec. 30 .] Accused had placed a sign-board
in front of his office on which was printe d
the words "W. H. Chow, Architect." He
was convicted on a charge of unlawfull y
advertising or putting out a sign for th e
purpose of indicating to the public that h e
was entitled to practise as an architect i n
contravention of section 30 of the Britis h
Columbia Architects Act . Held, on appeal ,
reversing the decision of MCDONALD, J .,
that there is a large field open to archi-
tects in British Columbia without it being
incumbent upon them to become registered
under the Act so that the use of the word
"architect" alone on the sign is not an
infraction of the Act . REx ex rel . TowNLE Y
v. CHOW.	 461

ATTACHMENT—Order for payment out.
	 193
See PRACTICE . 5 .

2.Salary.

	

	 399
See GARNISHMENT .

AUTHORIZED TRUSTEE . - - - 40
See BANKRUPTCY .

AUTOMOBILES.

	

	 186
See NEGLIGENCE . 3 .

AWARD — Appeal — "Superior Court"
Single judge—Jurisdiction — Right
of appeal—Form of order. - 11
See ARBITRATION .

BANK R U P T C Y—Authorized trustee —
Action — Unsuccessful on appeal — Per-
sonal liability for costs—Jurisdiction —
Can . Stats . 1919, Cap. 36, Secs. 63 and
68(2)—Bankruptcy Rules 54(3) and 71 . ]
The Court of Appeal when acting as a Court
of Appeal in Bankruptcy has absolute juris-
diction over costs . On motion to the Court
of Appeal by the authorized trustee in bank-
ruptcy (who had been successful in an actio n
in the Court below but unsuccessful in th e
Court of Appeal) to vary the settling of
the judgment by the registrar which made
him personally responsible for the costs of
the opposite party :Field, per MACDONALD,
C.J.A . and GALLIHER, J .A., that in section
68(2) of The Bankruptcy Act which pro-
vides that "subject to the provisions of thi s
Act and to General Rules, the costs of an d
incidental to any proceeding in Court .
shall be in the discretion of the Court. "
The word "Court" has impliedly a wider
meaning than that given in the interpreta-
tion clause, and said section applies to th e
Court of Appeal. In the present case the
clause making the trustee personally liable

BANKRUPTCY—Continued.

should not be struck out . Per MARTIN ,
J .A . : The combined effect of the section
and rules of The Bankruptcy Act governing
appeals is that appeals thereunder coming
before the various Appeal Courts are to b e
disposed of in all respects both as to sub-
ject-matter and costs as if they were ordi-
nary appeals, the expansion of the meanin g
of "Court" is therefore unnecessary and the
motion should be dismissed . CANADIA N
CREDIT ME N' S TRUST ASSOCIATION, LIMITE D
V. JANG Bow KEE AND YIN SHEE . - 40

2. Crown's claim for royalties—Lien
—Seizure--Trustee's sale of property—No t
sufficient realized to pay both Crown and
trustee's expenses — Priority of Crown's
claim—B .C. Stats. 1912, Cap . 17 ; 1917 ,
Cap . 36, Sec . 9—Can. Stats . 1919, Cap . 36 ,
Sec. 6 .] Where the Crown, having a statu-
tory lien over property for royalties has
made a seizure, and the owner later became
bankrupt and the trustee sells the property
but realizes insufficient to pay both expenses
of administration as well as the Crown' s
claim for royalties, the Crown's claim has
priority. It is the duty of a trustee before
taking a trusteeship, to guard against th e
contingency of being placed in the position
of having to bear the expenses of admin-
istration himself. In re GULF SAWMILLS
LIMITED .	 39 7

BOND — Given in replevin action.—Action
against surety—Evidence.] In an action
against one of the sureties on a replevi n
bond it was found the sheriff made th e
seizure of the article to be replevied but did
not hand it over to the claimant . Held ,
not to be a defence to the action where it
does not appear that the claimant asked fo r
delivery. Where two officers of the Cour t
contradict one another on a question of fac t
and there is no reason for disbelievin g
either, the burden is on the one who pro -
pounds the affirmative to prove his asser-
tion . WINTERBURN V. ANDERNACII . - 343

	

2 .

	

Security . -

	

-

	

- 336
See ADMINISTRATION .

BOUNDARIES. - - -

	

- 287
See REAL PROPERTY.

BY-LAW — Resolution discounting fares.
-

	

-

	

- 5 1
See MUNICIPAL CORPORATION. 2.

CARRIERS—Delivery to wrong person—
Bill of lading—Failure to give
notice of loss—Liability on carrier.

-- 152
See CONTRACT. 2 .
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CERTIORARI. - - - -

	

123
See CRIMINAL LAW .

CHARTERPARTY—Towa ge . - - 199
See CONTRACT. 3 .

CHILDREN. -

	

-
See DAMAGES. 5 .

CODICIL —Furt her gifts to two of th e
legatees under the will . - - 321
See WILL. 2 .

COLLISION. - - -

	

- 319
See ADMIRALTY LAW .

COMPANY LAW — Company incorporated
in British Columbia—Companies Clauses
Act—Share register—To be kept in Provinc e
—Execution—Sheriff' s transfer of shares —
Registration enforced — B .C. Stats . 1901 ,
Cap . 75, See . 35—R .S .B .C . 1911, Cap . 40 ,
Sec. 9—R .S .B .C. 1911, Cap . 79, Sec. 20 . ]
Where by the Act of Incorporation of a
company in British Columbia the Com-
panies Clauses Act applies, it must keep
its register of shareholders within the Prov-
ince, the proper place being the registere d
office of the company . The defendant Com-
pany kept its register of shareholders at a n
office outside the Province . The plaintiff
purchased from the sheriff under execution
certain shares held by a person in the
Company . Held, that he is entitled t o
compel the Company to make the proper
entries to make him the registered holde r
of the shares . Held, further, that the situ s
of the shares is in British Columbia in s o
far as the provisions of the Execution Act
are concerned. OLIVER V. GRANBY CON-
SOLIDATED MINING, SMELTING & POWE R

COMPANY LIMITED .	 450

2.	 Directors sole owners of company
— Vote themselves salaries—Director a s
secretary of company—Right to lien—Judg-
ment —Creditors' action to set aside —
R.S .B .C . 1911, Caps . 243 and 93, Sec. 2—
B .C. Stats . 1919, Capp 92 .] Three director s
constituting the whole body of shareholder s
of a lumber company voted themselves sal-
aries of $5,000 a year each as president ,
manager and secretary-treasurer respec-
tively . The company shut down, but unde r
resolution the officers' salaries were to con-
tinue for the following year, the secretary -
treasurer staying in charge of the works ,
there being evidence of his having made one
small sale of lumber and doing some pilin g
and sawing. The plaintiff who had supplied
the company with logs brought action t o
recover the purchase price. The secretary-
treasurer upon being served with the plain -
tiff's writ immediately filed a lien under

the Woodman 's Lien for Wages Act and

COMPANY LAW—Continued.

obtained judgment by default . The plaintiff
obtained judgment in his action some day s
later . An action to set aside the default
judgment for a lien was dismissed . Held ,
on appeal, reversing the decision of MURPHY ,

J ., that in the circumstances of this case
the defendant was not entitled to a lien
under the Woodman's Lien for Wages Act .
Per MCPHILLIPS, J.A . : The judgment ob-
tained by the official for the enforcement of
his lien is null and void against the creditors
of the company on the ground that it had
been obtained by collusion with the com-
pany with the intent of defeating and de -
laying its creditors and giving a preference .
VIPOND V . GALBRAITH AND THE BRENNAN

LAKE LUMBER COMPANY LIMITED . - 58

CONSTITUTIONAL LAW — Intoxicatin g
liquors — Inter-provincial trade — "Sal e
within the Province"—Delivery—B .C. Stats .
1921, Cap . 30, See . 26 .] The Gold Sea l
Limited carrying on business as exporte r
and importer of liquors had its head offic e
at Vancouver with a branch office at Cal-
gary, Alberta . A warehouse company had
offices in the same premises in Vancouver
and the Gold Seal Limited stored its liquo r
there . G. entered the premises in Van-
couver and signed an order addressed to
the defendant in Calgary for a case of ry e
and a case of Scotch whisky and paid th e
cash therefor. An employee of the ware -
house company then sent the order and
money to the Gold Seal office at Calgary,
which office then instructed the warehous e
company at Vancouver to deliver the two
cases to the purchaser out of its stock i n
the warehouse at Vancouver, and the in-
structions were carried out. On a charge
of selling liquor in contravention of section
26 of the Government Liquor Act the Gol d
Seal Limited was convicted and on a ease
stated by the magistrate the conviction wa s
quashed . Held, on appeal, reversing th e
decision of HUNTER, C .J .B .C ., that th e
defendant was guilty of unlawfully selling
liquor within the Province of British Col-
umbia within the meaning of section 26 o f
the Government Liquor Act . REX ex rel.
MILLER V . GOLD SEAL LIMITED. - - 177

2 .	 Liquor—Importation front another
Province—Tax on liquor so imported—Trade
and commerce — Indirect taxation—B .V.A .
Act, Sec . 121—B.C. Stats . 1921, Cap . 30 ,

Secs. 54, 55 and 56.] The plaintiff, wh o

lived in Vancouver, imported a case of rye
whisky from the Province of Alberta . On
its arrival he asked the Liquor Contro l
Board for the necessary labels prescribed
by the Government Liquor Act when th e

- 481
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Board demanded $11 tax under section 5 5
of said Act. An action for a declaration
that the plaintiff was under no obligation
to pay said sum and that said section 5 5
was ultra vires, was dismissed . Held, o n
appeal, affirming the decision of CLEMENT ,

J. (MARTIN, J .A . dissenting), that the im-
position by section 55 of the Government
Liquor Act of it tax on any liquor not pur-
chased from a vendor at a Government stor e
is intra vires of the Provincial Legislature .
Held, further, that section 121 of the Brit-
ish North America Act refers only to the
levying of customs duties or other simila r
charges, and the words "admitted free" i n
said section means free of any species o f
tax that is aimed directly or indirectly at
the prevention of the importation of sai d

articles. LITTLE V . THE ATTORNEY-GENERAL
FOR BRITISH COLUMBIA. - - - - 84

	

3 .	 Municipal corporation — By-law
prohibiting horse-racing—Municipal Act ,
B .C . Stats. 1914, Cap. 52, Sec . 54 (118) —
Validity of — British North America Act,
(30 Viet., Cap. 3), Sec. 92, Nos . 8, 13, and

16 .] Section 54(118) of the Municipa l
Act which authorizes the council of a muni-
cipality to pass by-laws for preventing o r
regulating horse-racing is intra vires of th e
Provincial Legislature and a municipality
may prohibit horse-racing within its limits .
The provisions of the Criminal Code dealing
with horse-racing apply where horse-racing
is carried on but does not amount to legis-
lation authorizing horse-racing, and does
not interfere with the Provincial Legisla-
ture's right to prevent it . Per MACDONALD ,
C .J.A . : Dealing with the question on the
footing that the Dominion has power t o
deal with horse-racing in the interest of th e
"peace, order and good government of Can-
ada," in the absence of Dominion legislation
the Province may legislate upon it as being
a matter of "a merely local or private
nature in the Province ." Per MCPHILLIPs ,
J .A. : The impugned legislation is intra
vires as being a power within the exclusive
jurisdiction of the Provincial Legislature
relating to "property and civil rights," but
if wrong in that the legislation is support-
able as being within "generally all matters
of a merely local or private nature in th e
Province . " MORLEY V. THE CORPORATIO N
OF TILE DISTRICT OF OAK BAY. - - 523

CONTRACT — Alternative claims—Costs—
New cause of action in reply—Applicatio n
to strike out—Application to add to state-
ment of claimR .S.B .C. 1911, Cap . 203 ,
Sec . 26—B .C. Stats . 1914, Cap. 32, Sec . 26 . ]
The plaintiff in his reply set up a new cause

567
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of action . The defendant moved to strik e
it out and the plaintiff at the same tim e
moved to amend his statement of claim by
adding thereto the allegations in the reply .
Both applications were granted and th e
costs reserved to be dealt with by the tria l
judge, who on the trial gave judgment fo r
the plaintiff but the costs reserved he gave
to the defendant in the cause . The defend-
ant claimed on appeal that he should have
been given the costs of all proceedings up
to the date of the amendment. Held, on
appeal, affirming the decision of MORRISON ,
J. that the judge below disposed of the
costs referred to him and there was nothing
in the material to shew that the payment
of the costs of the application to amend
and of the amendment was not full com-
pensation for the omission to plead the
allegations in question at the proper time .
THE ROYAL BANK OF CANADA AND THE
LITTLE RIVER POLE AND TIMBER COMPAN Y
AND HELM V . J . H . BAXTER & Co. - 248

	

2 . 	 Carriers—Delivery to wrong per-
son—Bill of lading—Failure to give notice
of loss—Liability of carrier .] Five cars of
lumber were shipped under contract with
the defendant Company from Prince Rupert
to the State of Minnesota . They were
carried over the defendant Company's line
to Winnipeg and from there proceeded over
another Company's line to their destination
where they arrived without delay but wer e
wrongly delivered . An action by the
assignee of the bills of lading for the loss
sustained was dismissed on the ground that
the plaintiff failed to give notice of loss
which by the bills of lading was made a
condition of the defendant Company's lia-
bility . Held, on appeal, affirming the de-
cision of MACDONALD, J . (MCPHILLIPS, J .A .
dissenting), that the failure to give notice
of loss was fatal to the plaintiff's clai m
and the appeal should be dismissed .
PREMIER LUMBER COMPANY, LIMITED V .

GRAND TRUNK PACIFIC RAILWAY COMPANY .

	

3 .	 Charterparty — Towage — Non-ful -
filment — Impossibility of performance —
Right of tug owners to charter-money . ]
Where a contract for towage contemplate s
that the towing may be delayed owing t o
stress of weather and provides for a re-
duced rate if such event occurs, but make s
no provision as to who shall decide when
the tug should tie up by reason of the
weather, the conclusion of the tug's captai n
on the point, if honest and justifiable, will
be held to decide .

	

Plaintiff was accord -
ingly given judgment for the balance of the
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charter-money owing under such a contract ,
although the tug had been tied up because
of stress of weather for the whole of the
period stipulated under the contract (abou t
six weeks) and the work contemplated
thereby had not been completed . The
counterclaim for damages for non-fulfilmen t
of the contract was dismissed . THE B .C.
MILLS, TUG & BARGE CO ., LTD. V . KELLEY.

- - 199

4.Fruit-grower and marketing asso-
ciations — Marketing of whole crop —
Separate agreement with each grower—Mer e
contract of agency—Not enforcible by in -
junction.] Where a contract between a
fruit-grower and certain associations fo r
the marketing of the grower's whole crop
is held to be merely a contract of agency,
it cannot be enforced by injunction or
receivership. When a number of fruit -
growers each has his own separate contract
with the marketing associations and th e
growers are not parties to any agreement
among themselves, there cannot be held t o
be a co-operative arrangement between the
growers and the associations . KELOWNA
GROWERS EXCHANGE AND OKANAGAN
UNITED GROWERS V . DE CAGUERAY . - 347

5.—Guarantee—Payment in advance t o
workman—Guarantee that he would arriv e
at cannery for work—Workman arrested in
transit to cannery—Liability on guarantee . ]
The plaintiff hired Leong Jiong Yee at Vic-
toria to go to Rivers Inlet and work in th e
cannery . Leong Jiong Yee wanted $85 i n
advance. The plaintiff was unwilling to
make the advance without some guarantee ,
and Leong Jiong Yee brought him to the
defendant where the contract between the
plaintiff and Leong Jiong Yee was writte n
out in Chinese at the bottom of which wer e
the words (translated) "If Leong Jiong Ye e
does not arrive at cannery the payment in
advance to be refunded by person guar-
anteeing" and was signed "Quon Wo O n
[defendant] person guaranteeing ." The
plaintiff then paid Leong Jiong Yee $85 ,
and Quon Wo On $2 . Leong Jiong Ye e
started for Rivers Inlet but on reaching
Alert Bay was arrested on a charge o f
having opium in his possession . In an
action against Quon Wo On to recover th e
$85 advance :—held, that the defendant was
liable on his guarantee . Held, further, that
the defendant in signing his name with a
stamp was as effective as if he had writte n
his own name, and no defence to the action .
CHONG JAN V . QUON Wo ON. - - 245

6.	 Sale of goods—Condition preceden t
—Waiver .] The plaintiff entered into a

COMPANY LAW—Continued .

contract with the defendants to suppl y
15,000 cedar poles of dimensions specified,
on or before the 30th of September, 1921 ,
agreeing to deliver the poles cribbed an d
sorted at ship's tackle at a harbour to b e
selected by the defendants. Five thousand
seven hundred and seventy-two poles wer e
delivered and paid for under the contract
and on the 26th of September, 1921, th e
defendants notified the plaintiff Compan y
in writing that they would only accept such
poles as were ready for delivery on the 30th
of September in strict accordance with th e
contract . One thousand two hundred and
eighty-three additional poles had been in-
spected and passed but not taken over an d
a further 7,763 logs were prepared by th e
30th of September, but the defendants
neither gave directions as to the harbou r
selected nor supplied ships at whose tackle
poles could be delivered . An action for
damages for breach of contract was dis-
missed. Held, on appeal, reversing the
decision of MORRISON, J ., that the plaintiff
Company was entitled to damages to the
difference between the contract price and
the amount realized on all poles that the
plaintiffs could have delivered under the
contract. THURLOW LOGGING COMPANY
LIMITED AND AICKIN, AND CARTER V.

NATIONAL POLE COMPANY AND THE ROYA L

BANK OF CANADA .	 49 1

7.—Sale of goods—Failure to delive r
—Clause relieving seller under certain con-
ditions — Construction — Ejusdem generi s
rule—Measure of damages .] A contract
by the defendant to sell and deliver salmon
of the 1917 run, packed in tins, contained a
provision relieving against default in de-
livery arising from "the packing being inter-
fered with or stopped or falling short
through the failure of fishing or through
strikes or lockouts of fishermen or work-
men or from any cause not under the con-
trol of the sellers . " The tins used proved
defective and before a proper supply could
be obtained the run of salmon ceased and
the defendants were unable to make de -
livery. Held, that the ejusdem generis
rule applied and the defendant was liable
for breach of contract . In the case of a
purchaser under a contract for the sale o f
goods, entering into another contract for
the sale of the same goods to a third per -
son, and through default in delivery being
unable to carry out his contract to such
third person who took proceedings and
recovered damages, the measure of damage s
arising from the default under the firs t
contract is (1) the difference between the
contract price and market price at the date
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of the breach ; (2) interest on the amount
of damages paid to the third party ; and
(3) the costs paid to the third party on his
action . CRISPIN AND COMPANY V . EVANS ,
COLEMAN & EVANS LTD . - - - 328

8 .	 Sale of timber — Condition pro-
hibiting sale without consent—Purchasers '
interest vested in receiver—Notice of inten-
tion to cancel by sellers—Right of cancella -
tion.] A contract for the sale of timbe r
included a clause prohibiting the purchasers
from assigning their interest without the
consent of the vendor and providing for
cancellation by the vendor in case of a sale .
After logging for a season the partnershi p
of the purchasers was dissolved and a re-
ceiver was appointed to take over the
assets . The vendors then gave notice o f
intention to cancel at the expiration of 20
days from the date of notice by reason o f
default consisting of dissolution of th e
partnership and transfer to a receiver o f
the purchasers' interest under the contract .
The purchasers denied a partnership in the
purchase of the timber and taking the
notice as repudiation of the contract
brought action for damages for breach .
The defendants counterclaimed for a declar-
ation that they were not at the time of
giving notice bound by the contract . Held,
that the defendants' notice was unauthor-
ized and amounted to a wrongful repudia-
tion of the contract . The plaintiffs were
therefore entitled to the damages that
follow .

	

[Reversed on appeal.]

	

CLAUSEN
et al . v. CANADA TIMBER & LANDS LIMITED
AND NORTON. - - - - 174, 401

CONTRIBUTORY NEGLIGENCE. - 481
186, 282

See DAMAGES. 5 .
NEGLIGENCE . 3, 7 .

CONVERSION .

	

	 51 5
See ACTION .

CONVEYANCE —Husband to wife — Hus-
band about to enter into hazardous contract
—Financial loss—Right of creditors to set
aside conveyance — Application u n d e r
Fraudulent Preferences Act — Right of
appeal---R .S .B .C. 1911, Cap . 94, Sec. 7. ]
An objection to the jurisdiction of th e
Court of Appeal on appeal from a decisio n
of the Supreme Court on an application to
set aside a conveyance under section 7 of
the Fraudulent Preferences Act, was over -
ruled . The plaintiff made a voluntary con-
veyance of a farm to his wife shortly afte r
entering into a contract to cut and log
merchantable timber in a certain area it

569

CONVEYANCE—Continued .

being a venture involving risk of financia l
loss. An application to set aside the con-
veyance under the Fraudulent Preference s
Act was dismissed . Held, on appeal,
reversing the decision of MACDONALD, J.
(MCPHILLIPS, J .A. dissenting), that th e
conveyance was a fraud upon persons wh o
subsequently became his creditors an d
should be set aside. Per MARTIN, J .A . :
The result is the same whether the busines s
or undertaking is hazardous or not. The
principle is based on the contemplated entry
into a trading or other venture which migh t
lead to indebtedness. NEWLANDS SAW -
MILLS LIMITED V . BATEMAN AND BATEMAN .
	 351

CONVICTION—Government Liquor Act,
1921—Validity. - - - 100
See CRIMINAL LAW . 6 .

2.—Quashed on appeal—Sale of draft
—To be payable in Liverpool—Payment a t
Liverpool refused—No credit—Charge under
section 355 of Criminal Code. - - 421

See CRIMINAL LAW. 9 .

3.

	

Sale of liquor—Quashed in County
Court .	 417

See CRIMINAL LAW. 10 .

COURT OF APPEAL—Power to amend
conviction and impose prope r
penalty .	 368
See CRIMINAL LAW . 7 .

COURTS — Order — Jurisdiction of judg e
who has made an order to vary it .] A
judge who has made a Court order may re -
open and vary it on the application of a
person who is added as a party to the
action after the order was made . City o f
Greenwood v . Canadian Mortgage Invest-
ment Co . (1921), 30 B.C . 72 followed.
MACDONALD, C .J .A. took the view that since
the Judicature Act no judge had power to
review his own order after the same ha d
been duly entered as decided in In re St .
Nazaire Company (1879), 12 Ch . D. 88, but
that as the majority of the Court followed
City of Greenwood v . Canadian Mortgage
Investment Co ., supra, he would not dis-
sent. MARSHALL V . THE CANADIAN PACIFI C
LUMBER COMPANY LIMITED, THE TRUSTEE S
CORPORATION LIMITED, AND THE DOMINIO N
BANK .	 363

COSTS. - - - 319, 248, 368, 338
434, 321

See ADMIRALTY LAW.
CONTRACT .
CRIMINAL LAW. 7 .
PRACTICE . 1, 6.
WILL . 2 .
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2.	 Crown Costs Act. - - - 126
See CRIMINAL LAW. 8 .

	

3 .	 Further evidence by ploinli,ff after
drfer ;,71ol's ease is in—Adjournment —
Ph'rrl%ags .]

	

After the evidence gins all in
and defendant's counsel had submitted hi s
argument the plaintiff asked leave to cal l
a witness to prove that notice of an assign-
ment of the claim in question from R . to
the plaintiff had been delivered to the
defendant before action . The statement of
claim did not disclose the assignment of th e
claim from the plaintiff to R. or the re -
assignment from R. to the plaintiff, nor di d
the defence raise any issue as to them, but
when disclosed on the trial the pleading s
were amended accordingly . The plaintiff
was allowed to call the witness and a n
adjournment was taken until the followin g
day for that purpose. On the disposition of
the costs :—Held, that the plaintiff was en -
titled to the general costs of the action but
the defendant was allowed to set off th e
costs thrown away by reason of the amend-
ments to th e pleadings . DENNY V . LLOYD.

-

	

-

	

- 435

	

4 .

	

Se, oril y for — Where plaintiff
appears unable to pay—Order for security
made—Apper / .	 345

See PRACTICE. 7 .

CRIMINAL LAW — ea Crimina l
Code, Sees . 226, 227, 228 and 986 .] Th e
sale of Chinese lottery tickets in a room
used for that purpose constitutes the offenc e
of keeping a common gaming-house withi n
the meaning of section 226 of the Code ,
although the purchase a iid marking of a
lottery ticket could l,r d~-~riberl as making
a bet within the meaning cal" -fiction 227 o f
the Code .

	

REx v. Lift I1, ' v l at. - 12 3

	

2 .

	

Cha rge of

	

— Acquittal
Shol .and rifle s,

	

rl „hr a arrested
A / , l .l on, for ordc,° for ti le r e turn—In

a lanees of tl, ' e rse applicatio n
The applicant's shot-gun and

ri,

	

ized when he we.- arrested on
a . .c murder . The evidence of th e
m-e u-,i an the trial we ; that his wife told
him that one Dwi'e - : i (who was married
to ar used's sister) l eaf had criminal asso-
eiaii, with her five .ire previously. lle
took his gun and went to Denoreaz's hous e
ini,m in to kill him but on getting ther e
he told Denoreaz he would give him a wee k
to le the country . lie then went hom e
and had further conversation with his wif e
in which she admitted criminal associatio n
with Denoreaz during the five years pre -

CRIMINAL LAW—Continued.

viously. He got up the next morning earl y
and going near Denoreaz's house waylai d
him as he was going to his barn and sho t
him. The jury brought in a verdict of no t
guilty. On the application of the accuse d
for an order for the return of his shot-gu n
and rifle :—Held, refusing the application ,
that inasmuch as a verdict of murder was
the only verdict open on the evidence, th e
administration of the law should not h e
further discredited by the return of th e
weapons to the assassin . REx V . BEGUIN .
-

	

-

	

-

	

- 429

	

3 .	 Charge under The Opium and Nar-
cotic Drug Act—Right of accused before
electing to adjournment to obtain advice—
Fair trial—Criminal Code, See . 777—Can .
Stats . 1911, Cap . 17, Sec . 3 .] On the
accused being brought before the magis-
trate and after the information had bee n
read to him by an interpreter, the magis-
trate told him he had the right to choos e
whether he would be tried by him or in a
higher Court . The interpreter then said
accused wanted an adjournment until h e
could obtain advice . This was refused and
he was called upon to elect at once. He
decided to be tried by the magistrate, was
convicted, and sentenced to the penitentiary
for five years . Held, on certiorari, that the
refusal of an adjournment in the circum-
stances rendered the trial unfair and th e
conviction should be quashed . REx v . LEE

Sow.	 161

	

4 .	 Crime on high seas—Obstructing
public officers—Offence by for,ign seanna—
"Port of Vancouver"—Or erh a ,,/ii ;n 7,1 ,eh
within three-mile limit—Pion'-lre insti-
tuted without leave of Goeer or-rirr,- r~rl—
Criminal Code, Secs . 168 and 591—41 cG 4 2
Viet., Cap . 73, Secs. 3 and 6 (Im .perial) —
It .S .C. 1906, Cap. 48, Sees . 16 and 248 . ]
A launch of which the accused were master
and engineer respectively came from a
United States port into the port of Van-
couver and did not make inward entry .
They remained over night, took on a carg o
of whisky, and left act day from English
Bay for America a ri :~[r IS without making
outward entry . They a -re pursued by the
customs collector rrho overhauled the m
beyond the port of Ve_ncouver but within
three miles from shore. They resisted cap-
ture and were convicted of resisting an
officer in the discharge of his duty . The
accused were American citizens and leave
of the Governor-General under section 59 1
of the Criminal Code was not obtained unti l
after the commitment but before the trial .
Held, on appeal, reversing the decision of
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CAYLEY, Co . J. (MCPHILLIPS, J .A . dissent -
ing), that the appeal should be allowed an d
the conviction quashed. Per MACDONALD,
C .J .A. : Whether the case is governed b y
section 591 of the Criminal Code or section
3 of the Territorial Waters Jurisdictio n
Act, 1878 (41 & 42 Viet ., Cap. 73), the
definition of "proceedings" in the Imperia l
Act is a logical and reasonable one which
should also be applied to the Criminal Code ,
and makes the commitment the initial pro -
ceeding in the trial . As the statute re -
quires that before the offender be com -
mitted for trial leave of the Governor-
General must be had, the conviction wa s
bad as leave was not obtained until after
the committal . Per MARTIN, J .A. : Th e
customs collector was not acting "in the
execution of his duty" since he had gon e
outside the limits of his jurisdiction ove r
the port of Vancouver. REx v. JOHANSON .

- - 211

5.	 Disorderly house — Frequenter —
Common gaming-house—Kept for gain—
Criminal Code, Secs . 226, 229, 6111 , and 986 . ]
The accused were found in a room at the
rear of a fruit and tobacco shop at a tabl e
on which there were dice, dominoes and $1 7
in money. There was no "rake off" from
the games to the proprietor but the tobacco
was at times sold to the players . Held,
that it was a common gaming-house, as th e
game was allowed to be carried on for th e
purpose of acquiring gain for the keepe r
of the shop. REX V . WONG et el. - 292

6 .	 Intoxicating liquors—Keeping fo r
sale—Co,,r ;iw—Gov,r,'l Ligw - Arr .
1921—1 nudity—Trawb i, , „irn7y—1Cevr
— R .S .B .C . 1911, Cap . 78, Sec . 29 — B .C .
Stats. 1921, Cap . 30, See . '(i—P.S.B.C . 1911 ,
Cap . 1, Sec. 41—B .C . Stats . 1915, Cap . 59 ,
Sec. 101 .] The Government Liquor Act,
1921, which vests in the Liquor Contro l
Board (constituted under said Act) th e
administration of the Aet including th e
general control, management and super-
vi-ion of all Government liquor stores i s

tires of the Provincial Legislatur e
(MARTIN, J .A. dissenting) . Per MAC-
wax am), C .J .A. : The Province has power
to control the liquor traffic and the revenu e
derived from its operation is only an in-
cident thereto . Per MCPIILLins, J .A . :
The policy of the Act was the abatement o f
a social evil and the fact that a revenue
was derived in administering the Act did
not invalidate it. An objection taken on
appeal from an order affirming a conviction
under the Government Liquor Act, that the
efficacy of the proclamation bringing the

57 1

CRIMINAL LAW—Continued .

Act into force was destroyed as it recited
the order in council authorizing it, was held
to be met by section 41 of the Interpreta-
tion Act, also the objection that the pro-
clamation was not proved on the trial wa s
met by section 101 of the, Summary Con -
victions Act, 1915 . REx v . FERGUSON .

- - 100

7. Intoxicating liquor—Sale of beer—
Punishment—In excess of penalty—Court
of Appeal — Power to amend — Costs —
ILS .B .C . 1911, Caps . 51 and 61—B.C. Stats .
1921, Cap . 30, Secs . 26, 42, 62 and 63 ;
1921 (Second Session), Cap. 28, Sec. 4. ]
On appeal to the Court of Appeal from a
County Court judge dismissing an appeal
from a conviction where the accused was
punished for an offence under the Govern-
ment Liquor Act in excess of the penalty
clause in the Act, the Court has power t o
amend the conviction and impose the proper
penalty. Where an appeal by accused is
allowed as in this case, the costs of appeal
come within the provisions of the Crown
Costs Act and no costs can be given . In
re Estate of Sir William Van Horne,
Deceased (1919), 27 B.C . 372 followed.
REx ex rel . FRY V . CASKIE AND SPARK .
	 368

S.	 Prohibition—Sale of liquor—Bar -
gain—Costs—Own Costs Act—R.S.B.C .
1911, Cap . 61, Sec. 2—B.C . Stats . 1915, Cap .
59, Sec . 36 ; 1916, Cap. 49, Sec . 10 .] An
accused was charged with the sale of liquor
under section 10 of the British Columbia
Prohibition Act . On the hearing before
the magistrate the accused stated he ha d
not sold the liquor but had given it in
exchange for services in repairing an auto -
mobile. The magistrate then pointed ou t
that on his own statement he came within
the section . Accused then changed his plea
to one of "guilty" and was fined $400 .
Held, on appeal, that on the accused's ow n
statement his action was in contraventio n
of the statute and the conviction was
rightly made . On an application for costs
of the appeal by counsel for the magistrate :
—Held, per MACDONALD, C .J .A . and GALLI-
IIER, J .A., that without deciding on th e
applicability of the Crown Costs Act the
difficulty had arisen from the magistrate's
interference with the course of trial and
there should be no costs . Per MARTIN and
MCPIIILLIPS . JJ.A. : That the Crown Cost s
Act is a bar to any costs being allowed .
REX V . LIDEN.	 126

9.—Sale of draft—To be payable in
Liverpool—Payment at Liverpool refused—
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No credit — Charge under section 355 of
Criminal Code — Conviction — Quashed o n
appeal .] H. entered the offices of Faulds
Limited in Vancouver and in exchange fo r
$1,000 received £23 in cash and a draft fo r
£200 drawn on the London County West-
minster & Parr's Bank Limited, Cornhil l
Street, London, reciting "pay from ou r
credit balance to the order of H . £200" an d
signed Faulds Limited, J . A. M. Faulds ,
President, and A . George, Secretary Treas-
urer. H. then indorsed the draft "pay t o
the order of Lloyd's Bank Limited fo r
deposit to my credit" and the clerk in
Faulds Limited who was putting the matter
through for H., wrote a letter to Lloyd' s
Bank, Limited, in Liverpool, asking them
to place the proceeds of the draft (which
was enclosed) to the credit of H. The
letter with enclosure was then handed t o
H. When H. presented the draft at Lloyd's
Bank, Liverpool, payment was refused . On
a charge against J. M. Faulds under sec-
tion 355 of the Criminal Code for convert-
ing the money to his own use and for
failing to account for it, it was found by
the trial judge that Faulds Limited was an
alias for Faulds himself ; that Faulds
stood close by and knew of the trans-
action carried out by his clerk ; that Faulds
Limited had no credit either at Lloyd's
Bank, Liverpool, or at Parr's Bank, Lon -
don, and they did not remit H .'s money to
England as undertaken. Faulds was con-
victed on both counts under said section .
Held, on appeal, by way of ease stated
from CAYLEY, Co . J ., that on the facts a s
stated the ease did not come within section
355 of the Criminal Code and the convic-
tion should be set aside . Per MACDONALD,
C .J.A . : On the finding the money was de -
posited with Faulds Limited, an incor-
porated company entirely distinct fro m
Faulds himself ; that it was misappropri-
ated by Faulds Limited, and Faulds Lim-
ited did not carry out the trust imposed
upon it . There is no finding that the com-
pany misappropriated the money with the
knowledge and consent of Faulds, so tha t
the foundation for the charge is wanting.
The finding of the company being an alias
for Faulds is not material . Per MARTI N
and GALLIIIER, JJ .A . : The finding of fact
is insufficient to bring the offence hone t o
the accused and does not support the charge .
Per MCPIIILLms, J .A . : There is no evi-
dence to connect the defendant with an y
transaction which would fall within th e
purview of section 355 of the Criminal Code .
REX V . FAULDS .	 421

10.Sale of liquor — Conviction —
Quashed in County Court—Appeal by Crown

CRIMINAL LAW—Continued.
—Notice of appeal—Personal service not
effected—Service on solicitor acting below
—Insufficient—B .C. Stats . 1915, Cap . 59 ,
Secs. 11t and 76 ( b ) ; 1918, Cap. 87, Sec . 3. ]
Section 76( b) of the Summary Convictions
Act as amended in 1918 requires that notic e
of appeal be served upon a respondent
within a certain time after conviction an d
the Rules of Court also provide for servic e
upon all parties affected . Where th e
accused (respondent) has left the juris-
diction and personal service cannot afte r
every reasonable effort has been made, b e
effected upon him or any person represent-
ing him the Court has no jurisdiction to
try the appeal (MARTIN and McPHILLIPS,
JJ.A. dissenting) . Service upon the solici-
tor who acted for the accused in the Cour t
below is ineffectual where it does not appear
that at the time of such service he was
acting for the accused . REx ex rel . MILLE R
V . READER . REX ex rel . MILLER V . TaOxIP-
SON.

	

-

	

-

	

-

	

- 417

DAMAGES. - - -

	

- 515, 141
See ACTION.

NEGLIGENCE. 4 .

2.—Injury to property by flood— Cana l
constructed by defendants—Breaking away
of wall of canal—Non-repair—Misfeasance
—Injury to reversion—Liability—"Act o f
Cod"—R .S .B .C . 1911, Cap. 69, Sec . 18(1 )
—B .C. Stats . 1913, Cap . 18, Sec . 52 ; 1919 ,
Cap. 23, Sec. 6.] In an action for damages ,
the plaintiffs claiming that the improper
construction and failure to keep in repai r
of a canal resulted in the flooding of thei r
farm, a claim was made for injury to th e
reversion . The lease to the tenant ha d
four years to run from the date of the
flooding and evidence was adduced to the
effect that by reason of the flooding th e
future selling price of the land would b e
affected. It was held on the trial that th e
reversioner was entitled to nominal dam -
ages . Held, on appeal, reversing the de-
cision of HUNTER, C.J.B .C ., that a rever-
sioner can only recover damages where th e
injury to the property is permanent so that
it will continue to affect it when the rever-
sioner comes into possession, and he is no t
entitled to damages in respect of a tem-
porary injury on the ground that it affect s
the present saleable value of his reversion.
Held, further, affirming the decision o f
HUNTER, C.J.B .C ., that on the evidence it
was insufficiency of repair that caused the
bank to give way and that the duty east
upon the Commissioners by section 18 o f
the Drainage, Dyking and Irrigation Act ,
1911, to keep the canal in a proper state



INDEX .XXXI . ]

DAMAGES—Continued.

of repair was not relieved against by an y
subsequent legislation . MORRISON et al. v .
COMMISSIONERS OF THE DEWDNEY DYKIN G
DISTRICT .	 23

3. 	 Loss of trunk—Negligence—Steam-
ship company .

	

	 334

See NEGLIGENCE. 8 .

	

4. 	 Measure of. -

	

- 328

See CONTRACT. 7 .

	

5 .	 Negligence—Contributory negli -
gence—Parties—Wife of deceased—Children
—Limitation provisions in Municipal Act ,
and Families Compensation Act—Control—
Jury—Failure to find on question of con-
tributory negligence—New trial — R .S .B .C.
1911, Cap . 82, Sec . 5—B.C. Stats . 1914, Cap .
52, Sec. 484 .] In an action for damages
under the Families Compensation Act, on
the ground that death resulted from the
defendants' negligence, the jury after three
hours consideration made a three-fourth s
finding that the defendants were guilty o f
negligence, but on a question as to the
deceased's guilt of contributory negligence
the answer was : "Five, no . Three, yes ."
They then assessed the damages . Judg-
ment was entered for the plaintiffs . Held,
on appeal, reversing the decision of MAC -
DONALD, J., that the judgment could no t
be sustained and there should be a new
trial . Section 5 of the Families Com-
pensation Act as to limitation of action s
dealing as it does with a particular subject
and conferring new rights upon the de -
pendants of a deceased person applies t o
this action and section 484 of the Municipal
Act does not apply. In the circumstance s
of this ease it was not necessary that th e
children be made parties to the action th e
only requirement being that their name s
should appear in the statement of claim .
The fact that the bridge upon which th e
accident occurred was built by the Prov-
ince does not relieve the defendant munici-
palities of liability . The test of liabilit y
is not ownership but control and as the
right of control and the duty of mainten-
ance was given the defendants and exer-
cised by them, they are bound to see that
those using the bridge are reasonably pro-
tected . SMITH et al. v . THE CORPORATIO N
OF THE DISTRICT OF SOUTH VANCOUVER AND
THE CORPORATION OF THE TOWNSHIP OF
RICHMOND. (No . 2) . -

	

-

	

-

	

- 481

DEBENTURES —Guarantor of . - - 165
See DEBTOR AND CREDITOR. 2 .

57 3

DEBTOR AND CREDITOR—Appropriatio n
of payments — Partnership — Dissolution—
Continuation of account—Knowledge of dis-
solution—Items paid subsequent to dissolu-
tion — Claim against former partners . ]
Where a creditor is found to be aware o f
the dissolution of a partnership that is hi s
debtor on open account for goods supplied,
and he continues to supply goods to th e
business as carried on after the dissolutio n
he has no claim for payment for the goods
so supplied as against the former partners .
Where a creditor has rendered no account
sheaving debits and credits in an unbroke n
line in a continuing account, and the debto r
in making payments has not appropriate d
such payments to any particular item o r
part of the account, the creditor has a right
of election to appropriate and may do so by
action or in any way that makes his in-
tention clear . GRANT V . MATSUBAYASH I
AND TANABE.	 375

2 .	 Guarantor of debentures—Payable
at certain branches of Bank of Montreal
including New York—Right of payment in
American funds—Intention of parties . ]
The Vancouver General Hospital issued
debentures that became due and payabl e
June 1st, 1921, and they were guaranteed
by the City of Vancouver . Each debenture
stipulated that "the principal moneys and
interest secured by this debenture shall be
payable at the Bank of Montreal" and that
the debtor would pay interest to the bearer
of every interest coupon "upon the same
being presented at the Bank of Montreal ,
Vancouver, or any branch of the Bank o f
Montreal in Toronto, Montreal, New York,
or London, England ." At maturity the
plaintiff presented 37 $1,000 debentures for
payment at the branch of the Bank of Mon-
treal in New York, and sought payment in
American funds . He was paid in Canadian
funds and he then brought action for the
difference in exchange . Held, that it wa s
the evident intention of the parties that
the principal should be payable at Van-
couver in Canadian currency and that upon
default of the principal debtor, the defend -
ant would, on proper demand, make pay-
ment at the same place, that the principle
that the debtor seeks the creditor was in -
applicable in the circumstances and a s
against the defendant under the terms o f
its guarantee. WOOD GUNDY & COMPANY
INC . V . CITY OF VANCOUVER. - - - 165

DEPORTATION .	 145
See STATUTE, CONSTRUCTION OF.

DONATIO MORTIS CAUSA. - - 448
See GIFT.
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EVIDENCE .

	

	 343
See BOND.

	

2.	 Custom .] Evidence is not admis-
sible to prove custom where the alleged
custom conflicts with statutes or regula-
tions. B. W. B. NAVIGATION COMPANY ,
LIMITED V . THE " KILTUISH." BARNET
LIGHTERAGE COMPANY, LIMITED V. TH E
"KILTUISII ."	 319

	

3.	 Joint occupation—Previous admis -
sions by husband as to wife's ownership .

See INTERPLEADER .

	

4 .	 Evidence of donee—Corroboration
—Evidence Act, R .S.B .C . 1911, Cap . 78, Sec.
11 . -

	

-

	

- 448
See GIFT .

EXECUTION.

	

	 450
See COMPANY LAW.

FAMILIES COMPENSATION ACT—Limit-
ation.	 168
See MUNICIPAL LAW .

372

FRANCHISE—Qualification. - - 474
See MUNICIPAL VOTE .

FRAUD. - -

	

- 224
See MINES AND MINERALS .

GARNISHEE—Order by registrar—Affidavi t
in support Information and belief—Suffi-
ciency—R.S .B .C. 1911, Cap. 14, See . 3 .] A
garnishee order was made by a registra r
under section 3 of the Attachment fo r
Debts Act, the applicant in his affidavit in
support swearing merely as to his belief.
An application to set aside the order wa s
dismissed . Held, on appeal, reversing the
order of HUNTER, C .J .B .C . (MCPIIILLIPS ,
J .A . dissenting), that under the statute the
applicant must swear upon information and
belief . There was not a sufficient compli-
ance with the statute, and the order should
be set aside . Per MACDONALD, C .J .A . :
Where a form of affidavit is supplied by the
statute and the form is followed it is suffi-
cient even where the form varies from th e
substance of the Act . NORTH AMERICAN
LOAN COMPANY, LIMITED V. MAH TEN :
WHALEN PULP AND PAPER MILLS, LIMITED,
GARNISHEE.	 133

GARNISHMENT—Liquor Control Board—
Attachment of moneys owing for salary —
Board a corporation—R .S.B .C. 1911, Cap .
14—B .C. Stats. 1921, Cap . 30 .] The Liquor

GARNISHMENT—Continued.

Control Board being created under the Gov-
ernment Liquor Act is by implication
created a corporation, and moneys owin g
by the Board for salary to an employe e
may be attached under the Attachment o f
Debts Act. [Reversed by Court of Appeal . ]
CALLOW V . HICK : LIQUOR CONTROL BOARD,
GARNISHEE .	 399

GIFT—Donatio mortis causa—Evidence of
donee — Corroboration — Evidence Act,
R .S .B .C. 1911, Cap . 78, Sec. 11.] Where
articles were claimed under a donatio morti s
causa it was held that the evidence of the
claimant was sufficient to establish such a
gift notwithstanding section 11 of the Evi-
dence Act, 1911, especially where there are
circumstances which tend to corroborate
such evidence . IMPERIAL CANADIAN TRUS T
COMPANY V. WINSTANLEY. - - - 448

GUARANTEE.	 245, 81
See CONTRACT. 5 .

PROMISSORY NOTE .

2.—Letters forming—Construction —
Extension of time for payment—Considera -
tion .] The defendant who had bought ou t
his partner and continued the business by
himself was pressed by the plaintiff for
payment on an old partnership debt when
lie wrote the plaintiff "kindly let the matter
rest for the time being and the writer wil l
personally see that your claim is fully
paid ." Held, that this constituted a guar-
antee . ISBELL BEAN COMPANY V. AVERY .

- - 502

HABEAS CORPUS — Accused discharged
from custody—Right of appeal t o
Court of Appeal — Immigration—
Deportation — Right of review .
	 145
See STATUTE, CONSTRUCTION OF.

HUSBAND AND WIFE—Agency—Whether
husband acting in single transaction author-
ized to sell as well as purchase—Purchas e
made in wife's name—Proceeds of sale pai d
by broker to husband. Stockbrokers—Pur-
chase of shares on margin—Broker's right to
deal solely with person purchasing—Illegal-
ity—Gaming Act (8 & 9 Viet ., Cap . 109) —
Criminal Code, Sec . 231 .] A husband, act-
ing for his wife, purchased through a firm
of stockbrokers certain shares on margin .
Later he instructed the brokers to sell . He
received and retained the proceeds . In the
interim, marital differences arose and th e
parties separated . In an action by the wife
against the husband and the brokers : —
Held, that the husband was the agent of

FORECLOSURE . -
See MORTGAGE.
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HUSBAND AND WIFE—Continued .

the wife for the purpose of purchasing, and ,
in due course, selling, and that it was the
wife's duty to have notified the brokers o f
the termination of the agency. Held, fur-
ther, that the husband was liable to th e
wife for the proceeds of the sale . The
defendant husband pleaded in his defence
that the transaction in question was illegal ,
and a contravention of the provisions of the
Criminal Code . Held, that the purchase
was an ordinary stock-buying and in n o
sense a gambling transaction . [An appea l
by defendant Aikman from this judgment
was dismissed, and a cross-appeal agains t
Burdick Bros ., Ltd ., was allowed] . AIKMA N
v . BURDICK Enos ., LIMITED AND AIKMAN .

-

	

-

	

-

	

- 478

	

2 .	 Husband about to enter into haz-
ardous contract—Financial loss . - 35 1

See CONVEYANCE .

	

3 . 	 Husband's will — Insuficient pro -
vision for wife—Testator's Family Mainten-
ance Act—Principles to be applied—B .C .
Stats . 1920, Cap. 911 .] There having been
inadequate provision for her maintenance
under her husband's will, a widow applie d
for relief under the Testator's Family Main-
tenance Act, and it was held that the Cour t
in exercising its discretion should consider :
(1) the station in life of the parties ; (2 )
age, health and general circumstances of th e
wife ; (3) the testator's means at the time
of his death; and (4) property or means
of the wife in her own right . The Court
should consider whether or pot, having re-
gard to all surrounding circumstances, the
testator has been guilty of a manifest
breach of moral duty owed to his wife an d
if there has been a breach, repair it. Held ,
further, that there should be an investmen t
of sufficient moneys that are in the hand s
of the trustees to create a certain net in -
come which should be paid the wido w
quarterly for her life and that if this be
accepted it should be in lieu of her benefits
under the will . in re LIVINGSTON, DE -
CEASED .	 468

IMMIGRATION—Deportation . - - 145
See STATUTE, CONSTRUCTION OF.

INCOME.

	

	 262
See TAXATION .

INFANT — Custody of — Taken by foste r
parents—Father agrees not to reclaim—
Father applies for custody after six years
—Agreement not binding—Welfare of child
to be considered .] On the death of his wife
the father under force of circumstances was

INFANT—Continued.

forced to leave his young child in an insti-
tution. Some months later the child was
taken by another man and his wife to thei r
house under a verbal agreement with th e
father that he would not at any time after-
wards claim her. On the application of
the father six years later for the custody
of the child :—Held, that although th e
agreement was not binding on the father ,
the child being settled in a comfortable
and happy home where she wanted to stay
and the father's offer of a home being on e
that was likely to prove of a temporary
nature the Court was of opinion it would
be hazardous to the child's welfare to re-
move her and the application was refused .
In re WHITFIELD (AN INFANT) . - 349

INJUNCTION—Irreparable injury . - 51
See MUNICIPAL CORPORATION. 2 .

INSURANCE — Note accepted for third
premium—Not paid when due—Amount of
note paid two days after death of insured—
Money accepted by agent without knowledge
of death of insured—Condition of policy
as to reinstatement.] A note was accepted
for the third premium on an insurance
policy but not paid when due . A few days
after the note was due the insured was
drowned and two days later his wife paid
the amount of the note to the defendant
Company's agent in Vancouver who accepted
the money and gave the usual receipt, not
knowing of the insured's death . The policy
contained a proviso that "if, within th e
first three years default be mad e
in the payment of any premium due, o r
obligation given in settlement thereof, the n
this policy shall, ipso facto, become void ,
but it may be reinstated within two year s
from the date of lapse, upon the productio n
of evidence of insurability satisfactory to
the Company and the payment of all over -
due premiums and any other indebtedness,"
etc . In an action to enforce payment of
the amount of the policy :—Held, that th e
note being overdue and unpaid at the deat h
of the insured the policy was void. The
subsequent acceptance of payment of the
amount of the note by an agent of the
Company without knowledge of the insured' s
death was not a waiver of the breach of the
condition so as to effect reinstatement o f
the policy. McGeachie v. The North Amer-
ican Fire Insurance Company (1894), 2 3
S .C.R. 148 followed . YOUNG v . TH E
NORTHERN LIFE ASSURANCE COMPANY O F
CANADA . -

	

-

	

-

	

-

	

65

INSURANCE, MARINE—Floating policy—
"Goods upon ships approved"—Material
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INSURANCE, MARINE—Continued .

concealment—Liability.] The defendant
held a floating policy of marine insuranc e
in the plaintiff Company to cover wood
pulp to be transported from Mill Cree k
near the City of Vancouver "in the shi p
or vessel called the steamers including
risk per `North Bend' Barge and 2 scows ."
A barge called the "Baramba" was char-
tered by the defendant from the Kingsley
Navigation Company, Vancouver, and
towed to Mill Creek . In the course o f
being loaded with paper pulp she sank at
the defendant's wharf. The plaintiff Com-
pany paid the claim for insurance and
commenced proceedings against the Kings -
ley Navigation Company, having been sub-
rogated to the defendant's rights for dam -
ages. While that action was proceedin g
they claimed to have discovered that th e
defendant knew of the unseaworthiness of
the "Baramba" prior to the loading an d
that they did not disclose this fact to th e
plaintiff, which resulted in the plaintiff
discontinuing the action against the Kings -
ley Navigation Company and commencing
this action to recover the insurance mone y
paid on the policy. It was held by the
trial judge that the "Baramba" was in fac t
unseaworthy although the defendant di d
not consider her so, but they did know tha t
she had been refused insurance which fact
should have been disclosed to the plaintiff
Company and the plaintiff Company was
entitled to judgment . Held, on appeal ,
reversing the decision of MURPHY, J . (Mc-
PxILLH's, J.A. dissenting), that although
the defendant knew the `Baramba" was
refused insurance, by reason of the assur-
ances of the owners as to repairs, it under-
took to return the barge in good condition ,
and in the absence of evidence of knowledg e
of unseaworthiness the Insurance Compan y
cannot resist payment. Per MACDONALD ,
C .J .A . : This was a floating policy and th e
Company was bound on a contract entere d
into before the facts came into existenc e
which the plaintiff contends ought to hav e
been disclosed . Thel rule as to the obliga-
tion on an insured to disclose all materia l
facts does not apply at all events in all it s
strictness to the non-disclosure of matter s
arising after execution of the floating policy.
Per MARTIN, J .A . : The barge cannot, hav-
ing regard to the nature of her employment ,
be held to have been unseaworthy. The
term "seaworthy" is a variable one and
means the present state of the ship's equip-
ment adequate to her present risk, and the
standard varies with the voyage and th e
class of ship . The onus of proving unsea-
worthiness is on the insurer. STANDARD

INSURANCE, MARINE—Continued.

MARINE INSURANCE COMPANY LIMITED V.
WHALEN PULP & PAPER MILLS LIMITED.

-

	

-

	

-

	

-

	

1

INTEREST — Date from which it runs.
See JUDGMENT . 2 .

INTERPLEADER—Household goods seized
under execution—Claimed by debtor's wif e
—Evidence—Joint occupation—Previous
admissions by husband as to wife's owner -
ship .] Where an execution debtor's wife
claims household goods which were seized
under execution, joint occupation of the
premises has no weight against her clai m
especially when she is the registered owner
thereof. In support of the wife's claim evi-
dence of third parties was admitted to shew
that prior to the execution creditors' caus e
of action arising the execution debtor had
admitted to said parties that the goods
belonged to his wife, and as the admission s
were such as would estop him from sub-
sequently claiming the goods as against hi s
wife, the execution creditors would be i n
no better position . NORTH V . SICILLIAN O
et al .	 463

2.—Order without notice—Rehearing
before County Judge—Ice-cream parlour
used for sale and consumption of liquor—
Scope of section 57 of Government Liquor
Act—B .C. Stats . 1910, Cap. 30, Sees. 76 and
77 ; 1921, Cap. 30, Secs . 57 and 60 .] A
magistrate or other interdiction official ma y
make an order of interdiction under sec-
tion 57 of the Government Liquor Act with -
out first giving notice to the person against
whom the order is to be made . An orde r
of interdiction under said section was made
by two justices of the peace against th e
proprietor of an ice-cream parlour on th e
ground that loggers and others cangregate d
there to drink liquor, that drinking was
carried on on the premises and it was dis-
orderly . On appeal to the County Cour t
judge under section 60 of the said Act : —
Held, that as the whole scheme of the sec-
tion is to prevent a person who is abusin g
the use of liquor from doing so to th e
detriment of himself and family, and that
as the accused was not shewn to be in-
dulging in excessive drinking nor was hi s
family suffering from his use of intoxicants ,
the order for interdiction should therefore
be set aside. Per curiam : To effect the
purpose desired the Provincial authoritie s
at the locus in quo might have made repre-
sentations to the Liquor Control Board
under section 18 of the Government Liquor
Act . REx v . WILHELMINA DAVIS . - 453
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INTOXICATING LIQUORS—Importatio n
from another Province — Tax on .

See CONSTITUTIONAL LAw . 2 .

2 .—Inter-provincial trade — " S a 1 e
within the Province"—Delivery . - - 177

See CONSTITUTIONAL LAW .

3.—Keeping for sale—Conviction —
Government Liquor Act, 192I—Validity .
	 100

See CRIMINAL LAw. 6 .

	

4 .	 Sale of—Conviction—Quashed in
County Court—Appeal by Crown—Notic e
of appeal—Personal service not effected —
Service on solicitor acting below—Insuf-

	

cient .	 417
See CRIMINAL LAw. 10 .

	

5.	 Sale of beer . -

	

-

	

-

	

- 368
See CRIMINAL LAw. 7 .

JUDGMENT—Creditors' action to set aside.

See COMPANY LAW. 2 .

2.—Debt recovered—Interest — Dat e
from which interest runs .] The plaintiff
was held entitled to recover a sum of mone y
advanced to the defendant Company unde r
a written agreement held in a previou s
action to be ultra vires, the defendan t
Company having applied said moneys in th e
payment of its debts . On the settlement
of the judgment the registrar allowed inter-
est on the sum advanced from the date of
the loan until judgment . Held, on appeal,
that in the absence of any Provincia l
statute dealing with the recovery of inter-
est and there being no valid written agree-
ment providing for payment thereof, th e
plaintiff was not entitled to recover inter-
est on the sum recovered . Per McPnILLIPS ,
J.A. : A judgment of the Court of Appea l
when drawn up should be dated as of the
date when the decision was given and inter-
est at the legal rate runs from that date .
MCKINNON AND McKILLOP v . CAMPBELL
RIVER LUMBER COMPANY, LIMPPED . (NO . 2) .

	

-

	

-

	

-

	

-

	

18

3.----Obtained by default — Plaintiff
offers to allow defendant in to defend i f
Statute of Limitations not pleaded—Appli-
cation to set aside judgment—To ms —

	

Costs.	 434
See PRACTICE. 6 .

JURISDICTION. - - -

	

- 537
See 11ECIIANICS' LIENS .

2.—Appeal—Special leave to appeal t o
Supreme Court—Injunction until trial

JURISDICTION—Continued.

Set aside on appeal—Substantive right .
138

See APPEAL . 7.

3.—0Of judge who has mad e
to vary it .	

See COURTS .

JURY—Failure to find on question of con-
tributory negligence. - - 481
See DAMAGES. 5 .

2 .	 Misdirection—Yew trial . - 546
See NEGLIGENCE. 5 .

3.—Sealed verdict—Consent of counsel.

See NEGLIGENCE. 4 .

LACHES .	
See MINES AND MINERALS .

LANDLORD AND TENANT — Company
lessee—Default in rent and taxes—Company
struck off register—Subsequently restore d
—Re-entry by lessor—Relief from forfeitur e
—Delay—R .S .B .C. 1911, Cap . 39, Sec. 268
—B .C . Stats . 1913, Cap. 10, Sec . 21 ; 1914 ,
Cap . 12, See. 22.] The plaintiff Company
obtained a 50-year lease of certain land s
in 1909 mainly for the purpose of con-
structing a race-course and carrying on race
meetings . Large sums of money were ex-
pended and races were held with financia l
success until 1914, when owing to financial
depression and the great war race meeting s
were suspended, rent and taxes were not
paid and the directors having scattered very
little interest was taken in the leased
premises, which resulted in the Compan y
being struck off the register and dissolved
in April, 1918, under section 298 of the
Companies Act and amendments thereto .
The lessor died in 1913 and his devisee re -
entered and took possession of the lease d
land prior to the Company being struck off
the register . The Company was restore d
to the register on a judge's order in Sep-
tember, 1920, and brought action for a
declaration that the restoration had th e
effect of reviving its rights under the leas e
and that there was no legal re-entry as i t
occurred during dissolution . The action
was dismissed. Held, on appeal, affirmin g
the decision of GREGORY, J . (MCPHILLIPS ,
J.A. dissenting), that there was a legal re -
entry that took place prior to dissolution
and the restoration of the Company to the
register did not n•n -1 the lease in the
(Iompany . Held, further, that the cir-
cumstances did not oarrant the granting
of relief from forfeiture . Per GALLIIIER,

an order
363

- 141

- 224
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LANDLORD AND TENANT—Continued .

J .A. : Even if the re-entry occurred during
the period of dissolution the restoration
did not revive the Company's rights under
the lease as the Act does not moan tha t
companies may be restored to their original
position without regard to the rights o f
others that may intervene . A mortgagor
in possession may make a lease of his equit-
able estate and may stipulate for right o f
re-entry to that estate in the same way a s
an owner of a legal estate may stipulate
for right of re-entry to the legal estate.
THE BRITISH COLUMBIA THOROUGHBRE D
ASSOCIATION LIMITED V . BRIGHOUSE AN D
BRIGHOUSE PARIS LIMITED . - - - 381

2. -Lease—Covenant not to assign —
Non-payment of rent—Proviso for re-entry
—Waiver.] A lease with proviso not t o
assign without leave and for re-entry by
the lessor on non-payment of rent, provide d
for the payment of rent monthly and in
advance . After a monthly payment wa s
overdue and unpaid for over fifteen days ,
the lessor consented to and executed a n
assignment of the lease on condition tha t
the overdue rent be paid. Two days later ,
the overdue rent not having been paid th e
lessor re-entered for non-payment thereof.
In an action for damages for wrongful re-
entry :—Ileld, that as the consent to the
transfer of the lease was on the condition
that the overdue rent should be paid ther e
was no waiver or election not to exercis e
the right of forfeiture. CAR-OWNERS LIM -
ITED V . MCKERCHEB. -

	

- - 257

LEASE—Covenant not to sign. - - 257
Sec LANDLORD AND TENANT. 2 .

LEGAL PROFESSIONS ACT — Applicatio n
for entry as applicant for call—Refusal b y
Benchers—Mandamus—R .S .B .C. 1911, Cap .
136 .] The Court will not grant a man-
damus to compel the Benchers of the Law
Society to admit an individual as a member
of the Society with a view to his qualify-
ing himself to be called to the bar . In r e
HAGEL AND THE LAW SOCIETY OF BRITIS H
COLUMBIA .	 75

LIEN—Seizure. - - -

	

397
Sec BANKRUPTCY . 2 .

	

2.	 Shipping—Loss of l :n by c icing
up possession—Possessory fo r
repairs on vessel—After sli ;
other cause pending claimant shim and
causing arrest of ship in his action, thereb y
invoking transfer of right of possession t o
marshal and loss of lien.]

	

A lien i s
destroyed if the party entitled to it gives

LIEN—Cuff , .sd .

up his right to the possession of the goods .
if A, claiming a possessory lien at commo n
law for repairs done on a vessel, after th e
vessel has been arrested at suit of B assert-
ing a maritime lien for seamen's wages and
while that cause is pending begins an actio n
for the value of his repairs and causes th e
ship to be arrested in that action, A, a s
against B, loses what lien he had, as his
pi r ceding involved the transfer of his righ t

possession to the marshal whose assist-
a w a ; invoked, ; :ud such passing of pos-

ion destroyed the lien which existed onl y
' possession . Rr :.1ELY V . THE " VERA M ." :

€W ESTERS

	

F. WORKS, LIMITED ,
CLAIMANT .	 472

MANDAMUS .	 75
See LEGAL PROFESSIONS ACT .

MARINE INSURANCE.
See under INSURANCE, MARINE .

MARRIAGE — Foreign law — Polyg
437
amy .

See SuccEssioN DUTY .

MASTER AND SERVANT—Medical practi-
tioner for employees—Appointment—Deduc-
tion from wages for payment—Proceeding
nude) If aster and Servant Act—Rights o f
arorl:, ,—R.S .B .C. 1911, Cop . 153, Sec . 12
—B .C . ,Mats. 191J, Cap. ~' . Sec . 13 .] O n
ern interpleader issue 1,, den ermine to whom
certain moneys retained from workmen's
wages under the Master and Servant Ac t
for medical attendance should be paid i t
appeared that the plaintiff's claim was
based upon an agreement entered into by
a procedure not within the statute but was
signed by certain of the employee's officials
and certain individuals and acted upon for
-dome time, whereas the defendant appeared
io have been selected subsequently and
named as medical attendant of certain em-
ployees within the procedure provided by
lie Act . Field, as the defendant's appoint-

in 'at was in compliance with the Act h e
itled to the moneys so retained .

tAeDONALD, C .J .A . : The request of 30
ur inure workmen under the Master an d

ca^„ant Act, that the master deduct from
their wages a sum to be paid to a medical
officer for attendance upon them, affects
only those who make it and the employer .
It does not bind the others, and the pro-
edure provided by the Act must be fol -

'owed in order to have its sanction, and
: here is nothing in the Act making any
arrangement binding for any specific period .
Per MARTIN, J.A . : Where the certificate
f the chairman and secretary of the meet-
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MASTER AND SERVANT—Continued .

ing given under section 13(1) states that
the requisitionists were present either i n
person or by proxy then in the absence of
evidence to the contrary the legality of th e
meeting in that respect should be presumed
especially where by the issue the onus of
proof is on the party objecting to its legal-
ity . Per McPHILLIrs, J .A. : When th e
procedure has been taken under the Act
pure technical objections as to the pro-
cedure ought not to prevail when a clea r
and unequivocal mandate is apparent call -
ing for the application of the statutory
privilege accorded the workmen which i n
its essence means that they should have
the attention of a medical practitioner of
their own choosing and that their money
should go to that one only. HALL V. LANE .

- - 507

MECHANICS' LIENS — Order for sale —
Further order allowing a creditor, if pur-
chaser, to deduct his claim from purchas e
price—Appeal by other creditor—Prioritie s
— Jurisdiction — Prevailing statute —
R .S .B .C . 1911, Cap . 53, Secs . 116(a) and
119; Cap. 154, Sec. 35 .] Proceedings
taken under the Mechanics' Lien Act ar e
proceedings in the County Court and ther e
is the right of appeal subject to the provi-
sions of section 35 of the Mechanics' Lien
Act . Where the provisions of a specia l
statute conflict with those of a general on e
the provisions of the special statute pre-
vail . Where several lien-holders's actions
are consolidated and judgment is entere d
for the whole amount, for the purposes o f
appeal each claim is distinct and subject
to the provisions of section 35 of th e
Mechanics ' Lien Act which prevails over
any conflicting provisions as to the right
of appeal in the County Courts Act . After
judgment had been entered in a consolidate d
action of several lien-holders and the usua l
order for sale had been made with condi-
tions and reservations, an order was mad e
by the same judge at the instance of th e
holders of a judgment and a mortgage
registered against the properties in ques-
tion, that if they became the purchasers of
the properties under the sale then after
paying the lien-holders in the action and a
further prior lien for solicitor's costs, they
would be entitled to deduct from the bal-
ance of the purchase money the amount o f
their encumbrances. There were in all thre e
mortgages and seven judgments registere d
against the properties . field, on appea l
(at the instance of the holder of one of th e
registered judgments), -reversing the order
of BARKER, Co . J., that the order should b e
set aside as it is a variation of the original

MECHANICS' LIENS—Continued.

judgment and extends beyond the notice o f
motion, operating to the exclusion of th e
other encumbrances without the questio n
of priorities being first properly determined .
ANDREWS et al . V. PACIFIC COAST COAL
MINES LIMITED, PACIFIC COAST COLLIERIES
LIMITED, HERDMAN AND ESTATE OF H . W .
JEFFERSON, AND ARBUTHNOT. AND DAVID -
SON ct al . V . PACIFIC COAST COAL MINE S
LIMITED, PACIFIC COAST COLLIERIES LIM-
ITED, HERDMAN AND ESTATE OF H . W.
JEFFERSON, AND ARBUTHNOT . - - 537

MERCANTILE AGENT. - - - - 275
See SALE OF GOODS . 3 .

MINES AND MINERALS — Certificate of
improvements—Application for withdrawa l
and claims relocated—On lapsing of reloca-
tions ground located by others who obtaine d
Crown grants—Action to set aside—Frau d
— Mistake of official — Laches — R .S .B .C.
1911, Cap . 157.] The owners of a group o f
claims formed the plaintiff Company to
which the claims were assigned with the
exception of two one-twenty-fourths' inter-
ests in the group . On the necessary work
being done these assignments with applica-
tions for certificates of improvements wer e
sent to the mining recorder. Both the
mining recorder and the Company's official s
later concluded that certificates of improve-
ments could not be issued until all the
interests were in the Company and on the
mining recorder's suggestion the applica-
tions for certificates of improvements wer e
withdrawn and the claims were allowed t o
expire and the ground was relocated . In the
following year the Company failed to d o
the representation work and also allowe d
its free miner's certificate to expire. On
the claims lapsing A. (now deceased, the
defendants being administrators and bene-
ficiaries of his estate) and associates re -
located the same ground, did the necessary
work without molestation and obtained cer-
tificates of improvements and eventually
Crown grants . Twelve years after A . an d
associates relocated, the plaintiff Company
brought action to set aside the Crown
grants on the ground that the mining
recorder erred, in that the Company should
have been granted certificates of improve-
ments when it applied for them. The
learned trial judge dismissed the action
holding that the plaintiff Company should
have adversed the defendants' application
for certificates of improvements. Held, on
appeal, affirming the decision of CLEMENT,
J . (McPHILLirs, J.A. dissenting), that the
failure of the plaintiff Company to take
adverse proceedings when A . applied for
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certificates_ of improvements was a bar to
its claim ; also the deliberate withdrawal
of the applications, even upon the advic e
of the mining recorder was fatal to th e
Company's case . There was the furthe r
bar to the plaintiff's claim that subsequen t
to the withdrawal of the applications th e
Company allowed its free miner's certificat e
to expire and ceased to carry on operations
for some years. Per MACDONALD, C .J .A. :
Section 27 of the Mineral Act which pro-
vides that a free miner is not to suffer fro m
the mistakes of officials, must not be con-
strued too widely and was not intended t o
relieve a party in the position of the plain -
tiff Company from the consequences of its
actions even if those of an official con-
tributed in some degree to the loss .
[Affirmed by the Judicial Committee of th e
Privy Council.] THE ENGINEER MININ G
COMPANY AND ATTORNEY-GENERAL FO R
BRITISH COLUMBIA V . FRASER et al . - 224

MISFEASANCE—Injury to reversion . - 23
See DAMAGES. 2 .

MORTGAGE—Foreclosure—Legal estate i n
mortgagee—Service of process for fina l
order—B .C . Stats . 1921, Cap . 26, Sec. 2(1 )
—Marginal rules 62 and 1015.] The Lan d
Registry Act, B .C. Stats . 1921, Cap. 26,
does not affect the law that a mortgag e
transfers the legal estate in the mortgage d
property to the mortgagee subject to an
equity of redemption in the mortgagor.
THE CORPORATION OF THE DISTRICT OF
NORTH VANCOUVER V. CARLISLE. - 372

MUNICIPAL CORPORATION—By-law pr o
hibiting horse-racing . - - 523
See CONSTITUTIONAL LAW. 3 .

2.	 Powers of council—By-law—Reso-
lution discounting fares on ferry—Right of
action by ratepayer—Injunction—Irrepar-
able injury—Attorney-General as necessary
party .] An order was made granting a n
interlocutory injunction in an action t o
restrain a municipal corporation from
operating a municipal ferry under a resolu-
tion which provided for the allowing of a
discount on the regular fares . Held, o n
appeal, reversing the order of MURPHY, J .
(GALLIHER and EBERTS, JJ .A . dissenting) ,
that the order be discharged . Per MAC-
DONALD, C .J .A ., and MCPHILLIPS, J .A . :
The plaintiff had not suffered any special
damage and if it could be said that the
action lay because there might be damage
to the public then the Attorney-General i s
a necessary party . Per MARTIN, J .A . :
The plaintiff had not shewn that he had

MUNICIPAL CORPORATION—Continued.

suffered irreparable injury. HOOPER V .
THE CORPORATION OF THE CITY OF NORTH
VANCOUVER .	 51

MUNICIPAL LAW—Action for negligence
—Families Compensation Act — Limitatio n
—Action by widow—Benefit of children —
R .S .B .C. 1911, Cap . 82, Sec. 5—B .C . Stats.
1914, Cap. 52, Secs . 481,, 485 .] A widow
brought action eleven months after her hus-
band's death for compensation therefor owing
to the negligence of the defendant Munici-
palities in failing to properly safeguard
the open span of a bridge. The jury foun d
that there was negligence but the defend-
ants contended that section 484 of th e
Municipal Act limiting the time withi n
which actions could he brought against a
municipality to six months, applied . Held ,
that the section did not apply to an action
of this nature but pertains to the unlawful
performance by a municipality of anything
purporting to have been done under author-
ity conferred by legislation. Claims for
compensation under the Families Com-
pensation Aet may be properly instituted
if commenced within twelve months fro m
the death of the husband . The action wa s
commenced in the name of the widow
without any reference to the children .
More than a year after the death of the
father, but prior to the delivery of a state-
ment of claim, the children were added a s
parties (there being no executor or admin-
istrator) . Held . that the action enured to
the benefit of the children as well as th e
widow. Both Municipalities contribute d
to the maintenance of the bridge but b y
agreement between them the Municipalit y
of Richmond appointed and controlled the
bridge tender . It appeared by the evidence
that if the boundaries of South Vancouve r
were legally extended that the span in ques-
tion was within them and the bridge forme d
a portion of the highway connecting the tw o
Municipalities . Held, that both Munici-
palities were jointly liable. SMITH et al.
V . THE CORPORATION OF TILE DISTRICT OF
SOUTH VANCOUVER AND THE CORPORATIO N
OF THE TOWNSHIP OF RICHMOND. - 168

MUNICIPAL VOTE-
Franchise-Qualifica-tion—Soldiers—Permanent corps—Whether
included ixn "active militia"—Living in bar-
racks—"Householder"—Scope of —R.S.B.C .
1911, Cap . 71, Sec . 2 (1)—B .C . Slats . 1914 ,
Cap . 52, Sec. 54(168) .]

	

Statutes confer -
ring the right of franchise should be con-
strued liberally particularly when th e
history of the Act chews that the tendency
has been to broaden or enlarge the scope
of the Act as time progresses. Soldiers in
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barracks are "householders" within th e
meaning of the Municipal Elections Act a s
they physically occupy a portion of a build-
ing which is used exclusively as a dwelling .
The permanent corps of Canada is a par t
of the active militia within the meaning o f
section 54(168) of the Municipal Act . I n
re MUNICIPAL ELECTIONS ACT AND COR-
PORATION OF ESQUIMALT . -

	

-

	

- 474

MURDER — Acquittal — Application for
order for return of shot-gun an d
rifle seized when accused arreste d
—Application refused . - - 429
See CRIMINAL LAW . 2.

NEGLIGENCE .

	

	 481
See DAMAGES. 5 .

	

2.	 Action for—Families Compensa-
tion Act—Limitation—Action by widow
Benefit of children .	 168

See MUNICIPAL LAw .

	

3.	 Collision,—Automobiles—Speed —
Contributory negligence—Ultimate negli-
gence—Rule of the road—By-law—Owne r
and driver.] W.'s car was driven by hi s
brother south on Bute Street (left side) .
Vancouver, on the 1st of June, 1921, about
2 a .m. B. at the same time was driving
west on Robson Street, both cars being
driven at an excessive rate of speed. At
the intersection of the two streets the cars
collided, both being badly damaged . W.
succeeded on the trial in an action fo r
damages and B.'s counterclaim was dis-
missed. Held, on appeal, reversing th e
decision of MURPHY, J ., that the inference
to be drawn from the whole evidence, oral
and physical, is that both parties were
negligent, one being as much to blame as
the other, and that that negligence con-
tinued until it was too late to avoid the
accident .

	

Both action and counterclai m
should therefore be dismissed. WINCH V .
BowELL .	 186

4.—Damages—Treatment in hospital—
Jury—Sealed verdict—Consent of counse l
—Appeal books—Material required .] Con -
sent of counsel must be obtained for th e
delivery of a sealed verdict by a jury . The
registrar with the assistance of the parties
should keep appeal books within prope r
limits and have included in them only such
material as is relevant to the appeal .
MORTON V . THE VANCOUVER GENERA L
HOSPITAL .	 141

5 .Injury to patient in hospital—
Liability—Jury—Misdirection—New trial . ]
The plaintiff entered the defendant Hospital

NEGLIGENCE—Continued.

as a patient and complained that hot poul-
tices and hot-water bottles had been so im-
properly applied and negligently attended
to that her breast was burnt and perman-
ently disfigured . The jury found there wa s
no negligence on the part of the defendan t
and the action was dismissed . Held, on
appeal, reversing the decision of MORRISON,
J . (EBERTS, J .A . dissenting), that ther e
should be a new trial . Per MARTIN, J .A . :
The charge as a whole did not present th e
ease fairly to the jury, particularly a direc-
tion that the whole hospital equipment an d
staff were charged with negligence and that
unless the plaintiff could establish that
charge she could not succeed. Per GALLI-
HER, J .A . : A direction that the jury shoul d
take into consideration the surrounding cir-
cumstances simpliciter is objectionabl e
when there are no surrounding circum-
stances other than the plaintiff's physical
condition that entered into the case . Per
MCPHILLIPS, J .A . : The charge is erroneou s
in importing into it the circumstances
attendant upon the influenza epidemic as
constituting a matter of excuse if ther e
was failure in any respect to comply with
the legal obligations that rested upon th e
Hospital . Hillyer v . St . Bartholomew' s
Hospital (Governors) (1909), 78 L .J ., K .B .
958 discussed . MORTON V . THE VANCOUVER
GENERAL HOSPITAL . (No . 2) . - - 546

6.—Municipal corporation—Sidewalk s
—Duty to repair—Non-feasance—Nuisance
—B .C . Stats. 1914, Cap. 52 .] The Muni-
cipal Act of 1914, does not impose on a
municipal corporation any liability in
damages for injury caused to any person
through non-repair of roads or sidewalks .
CLARKE V . TIIE CORPORATION OF CHILLI-
WACK.	 316

7.	 Run down by street-ear—Contribu -
tory negligence—Ultimate negligence—Not
applicable.] The plaintiff got off the bac k
end of a street car on a dark rainy night,
turned, and crossed the track at the back
of the car but before clearing the adjoinin g
track was struck by a car coming from th e
opposite direction at an excessive rate of
speed . The jury found negligence on the
part of the defendant, contributory negli-
gence on the part of the plaintiff and in
answer to a question whether the motorman
after he became aware that an acciden t
would likely occur could have prevente d
such accident by the exercise of reasonable
care, said "too late." On this finding th e
action was dismissed . Held, on appeal ,
affirming the decision of MACDONALD, J . ,
that as the defendant's negligence was in
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excessive speed and the plaintiff's negli-
gence in not taking due care to avoi d
danger, the negligence of both of them con-
tinuing until it was too late for the motor -
man to avoid the accident the plaintiff
could not recover . British Columbia Ele c
tric Railway Company, Limited v . Loach
(1916), 1 A .C . 719 followed . SKIDMORE V .

BRITISH COLUMBIA ELECTRIC RAILWAY COM-
PANY, LIMITED .	 282

S.	 Steamship company—Loss of trunk
—Damages .] The plaintiff left Vancouve r
on a steamer of the defendant Company fo r
Hardy Bay. On arrival she left her trunk
in a baggage-room on the floating whar f
and went to shore in a row-boat . Later in
the day she sent for her trunk but at about
the same time the south bound steamer o f
the defendant Company arrived at the float
and in error included the plaintiff's trun k
in the baggage taken aboard. On arriving
at Vancouver the trunk was put in th e
freight room as freight and the purser tol d
the baggage man to send it back . On look-
ing for it later to carry out this order th e
baggage man found that it had disappeared .
In an action for the loss of the trunk : —
Held, that the loss was due to the negl i
gence of the Company's servants and the
plaintiff should recover the value of th e
trunk and contents . SMITH V . UNIO N
STEAMSHIP COMPANY. - - - - 334

NEW TRIAL. - -

	

- 481; 546
See DAMAGES. 5 .

NEGLIGENCE .

NON-FEASANCE .

	

	 316
See NEGLIGENCE . 6 .

NUISANCE.

	

	 316
See ;NEGLIGENCE . 6 .

PARTIES .

	

	 481
See DAMAGES. 5 .

PARTNERSHIP--Dissolution—Continuation
of account—Knowledge of dissolu-
tion—Items paid subsequent to
dissolution—Claim against former
partners.	 375
See DEBTOR AND CREDITOR .

PARTY-WALL—Agreement— Equ al amoun t
of wall to be on each side—Wall narrowe d
on builder's side—Breach—Remedy .] An
agreement between plaintiff and defendan t
provided for the construction by the defend-
ant of a party-wall two feet in thickness
and that an equal proportion shall be o n
each side of the line dividing their lots .
The basement and first story were properly

PARTY-WALL—Continued .

constructed, but the second story was
narrowed by four inches on the de-
fendant's side and the third story by
a further four inches, the wall on the
plaintiff's side being kept perpendicular
to the top. The wall formed one of th e
sides of the defendant's building. The
plaintiff discovering the improper construc-
tion in the wall twelve years after it wa s
built brought action for a mandatory in -
junction to compel the defendant to pul l
down that portion of the wall not erecte d
in compliance with the agreement and for
specific performance thereof . An injunction
was granted on the trial. Held, on appeal ,
reversing the decision of CLEMENT, J . (Mc -
PHILLIPS, J .A . dissenting), that there wa s
no trespass but a breach of the agreement ,
the proper remedy being for damages th e
measure of which was the value of th e
space of which the plaintiff was deprive d
by the middle line not coinciding through -
out with the boundary line between the lots .
[Reversed by Supreme Court of Canada . ]
GROSS V . . WRIGHT, WRIGHT ESTATES LIM -
ITED, AND BRIER .	 270

PLEADINGS.

	

- 435
See CosTs .

PRACTICE —Adding party--Costs—Aotic e
to defendant by plaintiff's assignee—Pro-
duced by defendant offer plaintiff's case i n
—Plaintiff originally proper party—Appli-
cation by plaintiff to add assignee as part y
plaintiff—Terms .] The plaintiff was th e
proper party to commence action and re-
mained so up to the second day of the tria l
when at the close of the plaintiff's case th e
defendant Company produced a notice fro m
the Bank of Commerce to the Compan y
declaring an assignment of the plaintiff' s
claim to the bank and demanding payment .
The defendant then applied to amend it s
defence which was granted. Three weeks
later and while judgment was still reserved
plaintiff applied to add the Bank of Com-
merce as a party plaintiff. This was
granted upon the terms that he pay th e
defendant's costs of the action down to th e
joining of the bank. The plaintiff' woul d
not accept the terms and the action wa s
dismissed . Held, on appeal, reversing th e
decision of MURPHY, J., that the plaintiff
not having been responsible originally for
the non-joinder, is entitled to elect to add
the assignee on the terms that he pay th e
costs of and occasioned by his amendment
to add, and the costs incurred by reason o f
his delay in not applying for the amend-
ment when the notice of assignment wa s
produced . Held, further, that he was justi-
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fled in the circumstances in refusing to elec t
to add the assignee on the severe terms
imposed and should now be allowed to elect
upon proper terms. FARQUHARSON V. CAN-
ADIAN PACIFIC RAILWAY COMPANY. - 338

	

2 .	 Appeal — Right to — Waiver by
taking benefit under judgment below .] I f
a party appeals from a judgment that is i n
his favour for a portion of the amount
claimed and pending the appeal he proceeds
upon the judgment and obtains the relie f
granted thereby, he has precluded himself
from further prosecuting the appeal . ATLA S
RECORD COMPANY, LIMITED V . COPE & SON ,
LIMITED.	 432

3.—Appeal from County Court t o
Court of Appeal—Notice of appeal—Servic e
on solicitor—Continuance of authority of
solicitor .] Notice of appeal from a judg-
ment in the County Court was duly served
on the respondents' solicitors, acceptance
of service was refused, and no intimation
was given as to whether they were stil l
acting for the respondents. On a motion
to quash :—Held, McPHILLIPS, J .A. dis-
senting, not to be good service . Per MAC-
DONALD, C.J.A . : Where there is no rule of
Court such as r . 3 of Order VII ., applicable
to the case then if there remained nothing
to work out under the judgment, the soli-
citor in the action cannot, without fres h
instruction, accept service of a notice of
appeal . His retainer expires when th e
action is at an end . Per MARTIN and
GALLIHER, JJ.A . : Where nothing at al l
remains to be done or to be worked out
in the Court appealed from the retainer is
at an end, and service of the notice of
appeal on him is entirely unauthorized as
he has no authority to receive it . SUNDE R
SINGH V . MCRAE AND MCRAE. - - 67

	

4 .	 Appeal to Supreme Court—Appli-
cation to Court of Appeal for leave—Rule
as to granting or refusing leave—Can . Stats .
1920, Cap . 32, Sec . 1,1 .] On applicatio n
to the Court of Appeal for leave to appea l
to the Supreme Court, leave should only b e
granted where the ease involves matters o f
public interest, some important question of
law-, the construction of Imperial o r
Dominion statutes, a conflict of Provincial
and Dominion authority or questions of
law applicable to the whole Dominion
(McPHILLIPS, J .A . dissenting) . Per Mc-

PHILLIPS, J.A. agreeing with the Court tha t
leave should not be granted in this ease ,
held, that Parliament had instituted thi s
Court a sovereign Court to grant leave to
appeal and until Parliament has stated a
guiding rule or until the Court has pro -
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nounced a rule, applications for leave t o
appeal should be considered upon the merits
shewn in each case . DOANE v . THOMAS .

- - 457

5 .--Attachment—Order for paymen t
out—County Court Rules, Order 6, r . 5
(586) .] K. obtained judgment against L .
there being due $70 .40 . Subsequently L .
did repairs to a motor-truck for S . and on
delivery S. thinking L.'s charges exorbit-
ant did not pay. L. then seized the motor-
truck, whereupon S . tendered $71 for L.'s
services which was refused and then brought
action for replevin, paying into Court $6 1
for L.'s services on repairs ($10 having
been paid) . K. obtained a charging order
against the $61 paid into Court and later
obtained an order for payment out to him-
self. S. appealed from the order for pay-
ment out. Held, on appeal, reversing th e
decision of LAMPMAN, Co. J. (MCPHILLIPS ,
J .A . dissenting), that the money paid int o
Court was not the subject of a charging
order in favour of K. as L. had not accepted
it or done any act whereby it became hi s
property. KING v . LAN CHICK . SAFETY
STORAGE AND WAREHOUSING COMPANY, LIM -
[TED V. LANCHICP. -

	

-

	

-

	

- 193

6. 	 Judgment obtained by default —
Plaintiff offers to allow defendant in t o
defend if Statute of Limitations not pleaded
—Application to set aside judgment—
Terms—Costs .] The Court, in setting
aside a judgment obtained through a sli p
of the defendant Company's solicitor an d
in allowing the defendant to defend th e
action, has no power to impose upon him
the condition that he shall not plead it s
special Statute of Limitations . VINEY V .
BRITISH COLUMBIA ELECTRIC RAILWA Y
COMPANY LIMITED .	 434

7. 	 Security for costs—Where plaintiff
company appears unable to pay costs—
Order for security made — Appeal—B .C.
'tats. 1921, Cap . 10, Sec . 264 .] Section
264 of the Companies Act, 1921, provide s
that "if it appears by credible testimony
that there is reason to believe that the
company will be unable to pay the cost s
of the defendant" then security may be
ordered. Held, that when it appears fro m
the evidence that the plaintiff company i s
not in debt and owns at least three pieces
of property admittedly of value more tha n
sufficient to pay costs if judgment were t o
go against it, an order under said sectio n
should be refused. BELMONT INVESTMEN T
COMPANY, LIMITED V . MOODY. - - 345
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	 126
See CRIMINAL LAW .

PROMISSORY NOTE—Guarantee—Statut e
of Limitations .] The wife of a maker o f
certain promissory notes guaranteed that
the husband would pay, the guarantee bein g
given after the liability of the husban d
was overdue. The guarantee was signed on
the 26th of October, 1915, and this action
was commenced on the 26th of October ,
1921 . Held, that the action was in time
and the plaintiff entitled to succeed .
Garden v . Bruce (1868), 37 L.J., C .P . 11 2
followed . ROYAL BANK OF CANADA V.
HUMPIIREYS AND HUMPHREYS . - - 81

REAL PROPERTY —Overl ap pl, ) v of surreys
—Certificate of indefeasible (ill —Issued on
later plan—"Mistake" of Reptatrar-Genera l
of Titles—B .C. Stats . 1906, Girl) . 23, Sec.
99—B .C. Stats . 1893, Cap . 66 .] On the
5th of February, 1890, map No . 263 repre-
senting the survey of section 4 of the City
of Victoria was filed in the Land Registry
office. On the 4th of October, 1907, ma p
858 representing a survey of section 4 8
immediately adjoining section 4 on the eas t
was filed pursuant to an order of th e
Supreme Court under the City of Victori a
Official Map Act, 1893 . In 1909 the city
surveyor of Victoria brought to the atten-
tion of the Registrar-General of Titles tha t
plan 858 encroached on plan 263 but afte r
some correspondence and investigation th e
Registrar-General decided both maps wer e
properly filed . The land in question unde r
plan 858 was purchased by Lee Mong Now
in January, 1910, and on the 20th of Jun e
following a certificate of indefeasible titl e
was issued by the Registrar-General o f
Titles to him. In an action in 1915 ,
between the plaintiff, Lee Mong Kow an d
the British Columbia Electric Railwa y
Company it was held that map number 85 8
was wrongfully filed in the Land Registry
office and null and void in so far as i t
conflicted with map number 263 . In an
action against the Registrar-General of
Titles for damages under section 99 of th e
Land Registry Act, ' 1906 :—Held, that th e
Registrar-General of Titles was guilty of a
"mistake". within the meaning of said sec-
tion in issuing a certificate of indefeasibl e
title to the plaintiff of certain lots accord-
ing to a certain registered plan after be -
coming aware that it was at least doubtfu l
as to whether or not said plan failed t o
correspond with another plan already file d
and there being an overlapping whereby
the plaintiff sustained loss he could main-
tain an action against the I , +_i= cal Gen-
eral of Titles (who as Li e act)Hd bona fid e
was protected from individual liability

REAL PROPERTY—Continued .

under the Act) as nominal defendant and
recover damages from the assurance fund .
The provision in section 105 of said Act
that the assurance fund should not be liable
"for any error or shortage in area of any
lot, block or subdivision according to any
map or plan filed or deposited in the offic e
of the registrar" held not to apply to a
case such as this . LEE Mono Kow AND
CIIETIIAM V . REGISTRAR-GENERAL OF TITLES .

- - 287

REVENUE .	 100
See CRIMINAL LAW . 6 .

SALE OF GOODS—Condition precedent—
Waiver .	 491
See CONTRACT . 6 .

	

2 .	 Con d i t i o n a l sale agreement —
Assignment with promissory notes—Holders
in due course — Onus of proof.] Th e
plaintiff purchased a 1916 model moto r
truck from the Giant Motor Truck
Company under a conditional sale
agreement. A cash payment was made o n
account of the purchase price and 15 pro-
missory notes given for the balance. On
the following day the Giant Motor Truck
Company assigned the agreement with the
notes to the defendant Company for valu-
able consideration of which the plaintiff
had due notice . Two months later th e
plaintiff found the truck was a 1913 model
but continued to use the truck for thre e
months longer . Ile then brought action fo r
repudiation of the contract, cancellation of
the notes and damages and obtained judg-
ment on the trial . Held, on appeal, re-
versing the decision of CAYLEY, Co. J., that
the defendant was a holder of the notes i n
due course and discharged any onus that
may have been thrown upon it for the
fraudulent conduct of the Giant Moto r
Truck Company of which it had no notice .
FRASER V . MCGREGOR, JOHNSTON & THOMA S
LIMITED .	 306

	

3.	 Conditional sale agreement —Re-
possession—Authority to sell—Mercantil e
agent—52 & 53 Piet . (Imperial), Cap. 45 ,
Sees . 2 to 6—R .S .B .C. 1911, Cap . 203, Sec .
69 .] A motor-truck sold under a condi-
tional sale agreement (duly registered )
which was assigned to the defendant, was
seized by the defendant who notified th e
defaulting purchaser that if the amount
due was not paid within the statutor y
period the truck would be sold . Defendant
left the motor pending sale under seizur e
and for the purpose of having certain re -
pairs with a company whose business it was
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to make repairs to motors and carry on
sales . The repairs were completed and ten
days after the defendant had seized the
motor and without his instructions or
knowledge the repairing company sold the
truck to another under a conditional sale
agreement which was assigned to the
plaintiff who (their purchaser having de -
faulted and returned the truck to the motor -
truck company) brought action to recove r
from the defendant who had taken posses-
sion . The action was dismissed . Held,
on appeal, affirming the decision of MURPHY,
J ., that the defendant had left the truck
with the repairing company for storage
and repairs only and was entitled to retain
it and did not place it with said Company
as a "mercantile agency" within the pur-
view of section 69 of the Sale of Goods Act .
WHITNEY-MORTON & COMPANY LIMITED V .
A. E. SHORT LIMITED. - - - - 275

	

4 . 	 Failure to deliver. -

	

-

	

- 328
See CONTRACT . 7 .

SALE OF TIMBER—Condition prohibitin g
sale without consent—Purchaser ' s
interest vested in receiver—Notic e
of intention to cancel by seller —
Right of cancellation. - 174, 401
See CONTRACT. 8 .

SHARE REGISTER—To be kept in Prov-
ince .	 450
See COMPANY LAW .

SHIPPING — Boat adrift from mooring s
picked up by tug—Not under circumstances
apparent derelict—No allowance for salvag e
services—Allowance for towage services . ]
A gas-boat had got adrift from her moor-
ings and was picked up by a tug and towed
to a wharf . In all the circumstances o f
the case it was held that it could not
reasonably be regarded as an apparent
derelict ; the element of danger was too
remote and speculative to permit the ser-
vice to be regarded as salvage. Remunera-
tion was allowed for towage services . LAR-
SEN V. THE GAS BOAT. - - - - 558

	

2 .	 Crib light—Sufficiency.] An ordi-
nary cold-blast lantern with a visibility
of about 21 or 3 miles was held not to be
a sufficient crib light, as such would not
convey that "reasonable intimation of the
true state of affairs" necessary as a matter
of good seamanship and safe navigation .
A crib light should be at least of the same
visibility as a ship's white light . [Affirmed
by the Exchequer Court of Canada .] PEER S
& ANDERSON V . SHIP "TYNDAREUS . " - 312
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3.	 Loss of cargo by fire — Unsea -
worthiness—Passing of property—Bill o f
lading—18 if 19 Viet ., Cap . 111 (Imperial )
—R.S .C . 1906, Cap . 113, Sec . 964 ; Cap. 11 8
—Can . Stats . 1910, Cap. 61, Sec. 7 .] In
an action against the owner of a ship fo r
the loss of goods destroyed by fire while i n
transit on the ship, the plaintiff, on prov-
ing that the ship was unseaworthy, has the
burden on him of also proving that the loss
was caused by such unseaworthiness . Per
MACDONALD, C .J.A ., and GALLIHER, J .A . :
Under the Water-Carriage of Goods Act ,
Can . Stats . 1910, and section 964 of the
Canada Shipping Act a ship-owner is not
absolutely exempt from liability for loss o f
goods on board by fire. He is liable if such
loss occurs through his negligence . [Re -
versed by the Judicial Committee of the
Privy Council .] THE CORPORATION OF TH E
ROYAL EXCHANGE ASSURANCE (OF LONDON )
AND PACIFIC MILLS LIMITED V . THE KINGS -
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Chinaman—Two wives lawfully married in
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SUCCESSION DUTY—Continued .

whom he had been lawfully married i n
China an annuity of $1,000 each. On peti-
tion by the executor for a declaration that
each of the wives is entitled to be recog-
nized as a lawful wife of deceased and that
succession duty be payable in accordance
with such declaration :—Held, that the peti-
tion must be refused as the Courts will no t
hold that any woman possesses the civil
status of wife, if her marriage has taken
place in a country which recognizes poly -

gamy as lawful : Re LEE CIIEONG, DE -

CEASED .	 437

SURVEYS—Overlapping of. - - - - 28 7

See REAL PROPERTY .

TAXATION — Provincial — Income—Omis-
sion to assess in 1917 and 1918—Supple-
mentary roll for current year in 1921 —
Discount under section 10 of Taxation Act
—R .S .B.C. 1911, Cap. 222, Secs . 10 and 10 3
—B.C . Stats . 1921, Cap. 63, Sec . 29 .] Th e
term "the current year's roll " in section
103 of the Taxation Act refers to the rol l
that has been completed by the assesso r
and finally transmitted to the surveyor o f
taxes under section 98 of said Act . A
supplementary roll therefore made in 192 1
is supplementary to the roll then in exist-
ence and complete which is the roll of 1920 .
[Reversed by the Judicial Committee of th e
Privy Council .] THE GRANBY CONSOLI-
DATED MINING, SMELTING & POWER COM-
PANY LIMITED V . ATTORNEY-GENERAL FO R
BRITISH COLUMBIA .	 262

TIMBER, SALE OF.
See under SALE OF TIMBER .

TROVER. - -

	

- 51 5

See ACTION .

ULTIMATE NEGLIGENCE. - 186, 282

See NEGLIGENCE. 3, 7 .

WAIVER .

	

	 491, 25 7

See CONTRACT. 6 .
LANDLORD AND TENANT. 2 .

WILL — Insufficient—Provision for wife—
Testator's Family Maintenance
Act—Principles to be applied .

See HUSBAND AND WIFE . 3 .

2.	 Legacies—Codicil—Further gifts t o
two of the legatees under the will—Whether
cumulative or substitutional — Costs . ]
Where two gifts are made one by the wil l
and one by a codicil they are cumulativ e
gifts unless there be found in the codicil

WILL—Continued .

or in the circumstances of the parties evi-
dence of a contrary intention . In re J . N .
HENDERSON, DECEASED . - - - - 321

WOODMAN'S LIEN—Contract to fall an d
buck timber—"Workmen and labourers" —
Scope of—R .S .B .C. 1911, Cap . 243, Secs . 37
and 38.] The defendant, a sawmill com-
pany, contracted with L. and F . whereby
the latter agreed to log all suitable timbe r
on a certain claim and deliver it boome d
at the mouth of the Lillooet River. On
the following day L. and F. entered into a
contract with the plaintiffs whereby th e
plaintiffs agreed to fall and buck all timber
on said claim at 85 cents per thousand "to
the satisfaction of their employers," th e
employers to furnish all tools for the wor k
and the plaintiffs to be allowed to draw
wages at $4 .50 a day. The plaintiffs o n
completion of the work brought action fo r
the sums due, against the company becaus e
of its non-compliance with the provision s
of sections 37 and 38 of the Woodman's Lie n
for Wages Act . Held, that the plaintiffs
were contractors and not labourers, that
the payments due them were not "wages"
within the meaning of the Act and th e
action should be dismissed . MCDONALD
et al . v . BRUNETTE SAW MILL COMPANY ,
LIMITED .	 77

WORDS AND PHRASES—"Act of God. "
23

See DAMAGES . 2.
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4.	 "Goods upon ships approved,"
meaning of.	 1
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"Mistake" of Registrar-General of
Titles . 	 287
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7.--"Port of Vancouver ." - - 211
See CRIMINAL LAW. 4 .

8.

	

"Sale within the Province." - 177
See CONSTITUTIONAL LAW .
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"Workmen and Labourers," scop e
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