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REPORTS OF CASES

DECIDED IN THE

COURT OF APPEAL,
SUPREME AND COUNTY COURTS

OF

BRITISH COLUMBIA,

TOGETHER WITH SOME

CASES IN ADMIRALTY

STANDARD MARINE INSURANCE COMPANY COURT OF

APPEAL

LIMITED v. WHALEN PULP & PAPER —_

MILLS LIMITED. 1922
Jan. 10.
Marine insurance — Floating policy — “Goods wupon ships approved” —
Material concealment—Liability. STANDARD
: MARINE

The defendant held a floating policy of marine insurance in the plaintiff INSURANCE
. Co. Lip.

Company to cover wood pulp to be transported from Mill Creek o

near the City of Vancouver “in the ship or vessel called the steamers wWyarex

including risk per ‘North Bend’ Barge and 2 scows.” A barge called Purr&

the “Baramba” was chartered by ‘the defendant from the Kingsley MIE?;”%‘TD

Navigation Company, Vancouver, and towed to Mill Creek. In the 7 :

course of being loaded with paper pulp she sank at the defendant’s

wharf. The plaintiff Company paid the claim for insurance and com-

menced proceedings against the Kingsley Navigation Company, having

been subrogated to the defendant’s rights for damages. While that

action was proceeding they claimed to have discovered that the defend-

ant knew of the unseaworthiness of the “Baramba” prior to the

loading and that they did not disclose this fact to the plaintiff,

which resulted in the plaintiff discontinuing the action against

the Kingsley Navigation Company and commencing this action to

recover the insurance money paid on the policy. It was held by

the trial judge that the “Baramba” was in fact unseaworthy although

the defendant did not consider her so, but they did know that she

had been refused insurance whieh fact should have been disclosed to

the plaintiff Company and the plaintif Company was entitled to

judgment.



COURT OF
APPEAL

1922
Jan. 10.

STANDARD
MARINE
INSURANCE
Co. L.
.
WHALEN
Puore &
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Held, on appeal, reversing the decision of Murpny, J. (McPuirries, J.A.
dissenting), that although the defendant knew the “Baramba” was
refused insurance, by reason of the assurances of the owners as to
repairs, it undertook to return the barge in good condition, and in
the absence of evidence of knowledge of unseaworthiness the Insur-
ance Company cannot resist payment.

Per Macpoxarp, C.J.A.: This was a floating policy and the Company
was bound on a contract entered into before the facts came into
existence which the plaintiff contends ought to have been disclosed.
The rule as to the obligation on an insured to disclose all material
facts does not apply at all events in all its strictness to the non-
disclosure of matters arising after execution of the floating policy.

Per MarTIiN, J.A.: The barge cannot, having regard to the nature of her
employment, be held to have been unseaworthy. The term “sea-
worthy” is a variable one and means the present state of the ship’s
equipment adequate to her present risk, and the standard varies with
the voyage and the class of ship. The onus of proving unseaworthi-
ness is on the insurer.

APPEAL by defendant from the decision of Murpxuy, J., of
the 6th of June, 1921, in an action for the return of moneys
paid under a certain open policy of insurance in ignorance of
certain material facts that it was the duty of the defendant to
disclose to the plaintiff, and for damages. In January, 1916,
the plaintiff issued to the British Columbia Sulphite Fibre
Company Limited a certain open policy agreeing to insure
cargoes of wood pulp carried by certain steamers approved on
voyage between certain ports. The name of the assured was
by agreement changed to the defendant Company in June, 1917.
The defendant Company carried wood pulp on various barges
from Mill Creek to Vancouver and Seattle where it was trans-
ferred to other ships and carried to China and Japan. In
February, 1919, the defendant hired the barge “Baramba”
from the Kingsley Navigation Company Limited. It was
towed to Mill Creck and on the 28th of February they pro-
ceeded to load the barge with paper pulp in the course of
which the scow sank, the pulp being damaged and partly lost.
The plaintiff paid $12,715.20 in accordance with the policy.
The plaintiff claims the defendant failed to disclose certain
material facts, ¢.e., that the barge was unseaworthy, that insur-
ance could not be obtained for the barge, that the Kingsley
Navigation Company had told the defendant of the condition
of the “Baramba” which facts should have been disclosed.
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Judgment was given for the return of the insurance moneys
paid by the defendant.

The appeal was argued at Vancouver on the 11th and 14th
of November, 1921, before Macpoxarn, C.J.A., Martiy, Mc-
Purrries and Eserrs, JJ.A.
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Mayers (Douglas; with him) for appellant: The question INsuraxce

is as to the duty of an assured to disclose certain facts. The
contract is a floating insurance of all goods carried by the
defendant Company. The “Baramba” was a barge and sank
in the course of loading. On the question of misrepresentation
being sufficient to avoid a policy see lonides v. Pacific Insur-
ance Co. (1871), L.R. 6 Q.B. 674; and on appeal (1872),
L.R. 7 Q.B. 517; Harman v. Kingston (1811), 3 Camp. 150;
Robinson v. Touray, 1b. 158; Davies v. National Fire and
Marine Insurance Company of New Zealand (1891), A.C.
485 at p. 491.  As to declarations of goods within the policy
see Dunlop Brothers & Co. v. Townend -(1919), 2 K.B. 127
at p. 134. On the question of non-disclosure see Cory v.
Patton (1872), L.R. 7 Q.B. 804; Lishman v. Northern Mari-
time Insurance Co. (1875), L.R. 10 C.P. 179 at pp. 180-1;
Lane v. Niwxzon (1866), L.R. 1 C.P. 412; Readhead v. Mid-
land Railwey Co. (1867), L.R. 2 Q.B. 412 at pp. 418 and
4275 Tully v. Howling (1877), 2 Q.B.D. 182 at p. 188;
Thompson v. Hopper (1858), El. Bl. & EL 1038 at p. 1049,
Dawis, K.C., for respondent: The defendant did not tell the
plaintiff that no insurance could be obtained on the barge nor
did it disclose its condition. It knew it was unseaworthy.
There was non-disclosure of a material fact that invalidates
the policy. On the authorities innocent non-disclosure is suffi-
cient to invalidate the policy. Any information material to
the risk must be disclosed: see Arnould on Marine Insurance,
10th Ed., 795, par. 7065 Lynch v. Hamilton (1810), 3 Taunt.
37; 12 R.R. 591. As to the effect of unseaworthiness see
Cantiere Meccanico Brindisino v. Janson (1912), 12 Asp. M.C.
246; 28 T.L.R. 566. As to the word “approved” see Smith
v. Mercer (1867), L.R. 3 Ex. 51 at p. 54. This barge was
within the terms of the policy: see Greenock Steamship Com-
pany v. Marine Insurance Company (1903), 1 K.B. 367;
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Ajum Goolam Hossen & Co. v. Union Marine Insurance Com-
pany (1901), A.C. 362 at pp. 365-T.

Cur. adv. vult.

10th January, 1922.

Macvoxarn, C.J.A.: The plaintiffs issued to the defendants
a floating policy of marine insurance to cover wood pulp to be
transported from Mill Creek, near Vancouver, “in the ship or
vessel called the steamers approved, including risk of North
Bend barge and 2 scows.”

The defendant chartered a barge or scow called the ‘“Bar-
amba” from the Kingsley Navigation Company of Vancouver,
and sent her to Mill Creek to be loaded, and while in the course
of being loaded she sank at defendant’s wharf. The claim
for insurance was paid and after proceedings had been com-
menced against the Kingsley Navigation Company by the
plaintiff, who had been subrogated, to defendant’s rights, for
damages, the plaintiff alleges that it discovered that the defend-
ant was aware of the unseaworthiness of the ‘“Baramba” prior
to loading and had not communicated this fact to the plaintiff.
It therefore discontinued that action and sued the defendant
to recover the insurance money paid to them.

Mzr. Davis in his argument at the trial submitted his case

in these words:

“We were asked to insure the cargoes and we undertook to admit sea-
worthiness of any vessel that was used; therefore, if the vessel was unsea-
worthy and defendant did not know about it, we were liable. And although
we knew when we paid that she was unseaworthy, we did not know that
the defendant had been aware of that and he had not told us and that
is our whole cause of action.”

Mr. Mayers argued that there was no such duty; that the
policy being a floating one no subsequent non-disclosure could
invalidate it.  Iad it been a ship contract and not a ship or

ships contract, he admits his clients would have been liable.
“The contract of an underwriter who subscribes a policy on goods by
ship or ships to be declared is, that he will insure any goods of the
description specified which may be shipped on any vessel answering the
description, if any there be, in the policy, on the voyages specified in the
policy, to which the assured elects to apply the policy. The object of the
declaration is to earmark and identify the particular adventure to which
the assured elects to apply the policy. The assent of the assurer is not
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required to this, for he has no option to reject any vessel which the assured
may select”: ‘

Lord Blackburn in Iomides v. Pacific Insurance Co. (1871),
LR. 6 Q.B. 674 at p. 682.

Now, what defendant did know was that the “Baramba”
was refused insurance. It had been told that she had been
overhauled and was in good condition. It therefore under-
took to insure her itself by agreeing to return her to her owners
in good condition. The letters of Brennan, the defendant’s
manager at Mill Creek, were written after the event and are
based on statements of the captain of the tug which brought
the Baramba” to Mill Creek, made after the event. That
they were not accepted as admissions, that the defendant knew
of the unseaworthiness of the “Baramba” before the loss, is
apparent from the judge’s finding. He found, and he bases
his judgment on that finding, that the defendant knew that
insurance could not be got on the “Baramba.” He finds her
to have been unseaworthy but that the defendant did not con-
sider her so. It appears from the argument at the trial, which
is contained in the appeal book, that counsel did not call to
the attention of the learned judge the fact that this was a
floating policy, and that while the absence of full disclosure
of all material facts before the contract was executed would
vitiate it, that that rule does not at all events in all its strict-
ness apply to non-disclosure of matters arising after execution
of the policy. Here the contract had already been made before
the facts came into existence which the plaintiff contends
ought to have been disclosed. The Company was already
bound, and in the absence of evidence of knowledge of unsea-
worthiness on the part of the defendant (and perhaps with
such knowledge, though I do not decide this), the plaintiff
could not resist payment.

I think the appeal should be allowed and the action dismissed.

Martiy, J.A.: If the barge (or scow) “Baramba” were
seaworthy this action cannot, in any event, lie, so that is the
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first question to be determined. The learned judge below Martiv,s.a.

found she was unseaworthy but that the defendant was unaware
of it. I have very carefully considered the evidence on the
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point in the light of the decision of the Privy Council in the
leading case of Ajum Goolam Hossen & Co. v. Union Marine
Insurance Company (1901), A.C. 362; 70 L.J., P.C. 34,
wherein the decision of the Supreme Court of Ceylon, finding
that a ship which was unacecountably lost within 24 hours after
leaving port was unseaworthy, was reversed. It must always
be borne in mind that the term ‘“seaworthy” is a variable one
and means the then state of the ship’s equipment adequate to
her then risk and that the standard varies with the voyage
and with the class of ship—Arnould on Marine Insurance,
10th Ed., Vol. 2, Secs. 687, 710, wherein it is said:

“That state of repair and equipment which would constitute seaworthi-
ness for one description of voyage might be wholly inadequate for another;
a ship seaworthy for the coasting or West Indian trade might be unsea-
worthy for a voyage to the Greenland Seas or the North-West Passage.
Moreover, the extent of the warranty may be different for the same voyage
at different seasons, or for the same voyage at the same season according
to whether the ship is in ballast or loaded with one kind of cargo or
another. And, as we have seen, the ship, though not fit to go to sea,

may be fit for port or river risks, and it suffices that her state is com-
mensurate to the risk.”

The onus of proving unseaworthiness is upon the insurer,
and they lay much stress upon the fact that the scow sank at
the wharf in Mill Creek, B.C., while being loaded with bales
of pulp at both ends simultaneously, and after only 140 tons
had been loaded she began to leak and sank so rapidly, on an
even keel and without a list, that inside of thirty minutes there
were four feet of water over the deck. But this same scow had
only a few weeks before brought down (in tow) a load of
pulp of 272 tons from the same place, and from February 4th
to 18th had been used as a storage ship in Vancouver Harbour
for a load of pulp, therefore it is a most unaccountable thing
that after being towed up to Mill Creek, which is only 32
miles from Vancouver, for another load of pulp, she should
have sunk after she had only taken on 140 tons. Aitken, the
defendant’s marine superintendent, who examined her before she
left Vancouver, in tow of the tug “Prospective,” swears she
was in perfect shape to make that short trip in inland waters,
and he answers the criticisms of Cullington, a marine surveyor,
upon certain defects, where material, as being caused by the
salvage operations, and takes the point that Cullington cannot
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speak of her condition before that event, as he (Aitken) can.
I have not overlooked the statements in the letters of Brennan,
the defendant’s resident manager at Mill Creek, but they are
either largely hearsay or not of much real assistance.

It is unfortunate that there is no exact evidence about what
happened in the loading at Mill Creek; that would, I think,
have given a clue to the extraordinary thing that did happen.
If T were entitled to speculate I should suspect some malicious
or grossly negligent act, but as it is, in the langunage of the

Privy Council in Ajum Goolam’s case, supra, p. 871:

“All is conjecture. The real cause of the loss is unknown, and cannot
be ascertained from the evidence adduced in this action. But under-
writers take the risk of loss from unascertainable causes.”

In my opinion, with all due respect, too much weight was
attached by the learned judge below to the fact that the barge
was not insured, but the evidence clearly shews that the
majority of marine-insurance companies do not insure barges
at all because they belong to a class of risk which, for local
reasons given by the witness B. G. Phillips (who represents
twelve companies) is regarded as undesirable, and if in the
light of this explanation any adverse inference may still be
drawn, it may reasonably be counterbalanced by the fact that
the defendant was so well satisfied with the assurances of the
barge’s owners as to her recent repairs and first class condition
that they, as their traffic manager explains, placed themselves
in the position of insurers by undertaking to return the barge
in as good condition as when she was chartered or to pay a
specified sum in case of loss.

The result is that, in my opinion, upon the whole incomplete
evidence (which is really very little, if at all, in conflict) the
barge cannot, having regard to the nature of her employment,
be held to have been unseaworthy in the proper meaning of that
term, and therefore the appeal should be allowed.

McPurries, J.A.: This appeal brings up for consideration
a point of very considerable nicety in marine-insurance law.

Mr. Mayers, the learned counsel for the appellant, in a care-
ful and able argument, developed the appeal upon the postula-
tion that the learned trial judge had misconceived the principle
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of law upon which the case must necessarily be decided, that is,
that the insurance was in its nature a floating policy, and all
goods on whatever ships carried were insured and fell auto-
matically under the policy once the insurance was effected.

The learned counsel for the appellant strongly relied upon
Tonides v. Pacific Insurance Co. (1871), L.R. 6 Q.B. 674;
(1872), L.R. 7 Q.B. 517; and Cory v. Patton (1872), LR. 7
Q.B. 304; Lishman v. Northern Maritime Insurance Co. (1873),
LR. 8 C.P. 216; (1875), L.R. 10 C.P. 179, might also be
referred to. These cases are certainly forceful upon a similar
state of facts, but here the fact is, and it is so found by the trial
judge, that the ship upon which the goods were to be carried
was uninsurable to the knowledge of the assured. If a ship be
uninsurable surely that is a material matter and should be
made known to the insurer. It, in my opinion, is cogent
evidence of umseaworthiness. In the Marine Insurance Aect,
1906 (6 Edw. 7, c¢. 41), which of course is not governing
statute law with us, the enactment as to what is material may
be said to be the effect of the cases which are binding upon us.
It reads as follows:

“Every circumstance is material which would influence the judgment

of a prudent insurer in fixing the premium, or determining whether he
will take the risk.”

(See ITonides v. Pender (1874), L.R. 9 Q.B. 5331; Rivaz v.
Gerussi (1880), 6 Q.B.D. 222; Thames and Mersey Marine
Insurance Company v. “Gunford” Ship Company (1911),
A.C. 529; Seaman v. Fonereau (1743), 2 Str. 1183).

Lynch v. Hamilton (1810), 3 Taunt. 37, and Lynch v.
Dunsford (1811), 14 East 494, exemplify to what extent dis-
closure is requisite; there the policy was effected on goods on
board “ship or ships.” The assured did not inform the insurer
that the “President,” upon which the goods were, had been
reported at Lloyd’s as at sea deep and leaky. The suppression
of the fact avoided the policy, although it turned out that the
intelligence at Lloyd’s was unfounded, the “President” never
having been deep or leaky. Turther, there are facts in the
present case which establish reasonably that the assured was
aware of the unseaworthiness of the ship, besides the uninsur-
ability thereof, and see Lord Macnaghten in Blackburn, Low
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& Co. v. Vigors (1887), 12 App. Cas. 531 at p. 543; 13 R.R.
at p. 295).

The result of the cases would appear to conclusively shew
that every concealment of a material circumstance, whether it
should be by design or mistake, would result in the avoidance
of the policy. It follows that the only safe course is to declare
all that is known, then it will be for the underwriter to deter-
mine what he will do. The peril in any other course of pro-
cedure is that a judge or jury may determine that to be
material which has not been disclosed and the policy avoided,
and this may occur even where the concealment was without
fraudulent intent, but only an error of judgment (see Shirely
v. Wilkinson (1781), 3 Dougl. 41). Of course, if fraud
entered into the contract it would make no difference whether
that concealed was material or not. It has been said that no
minute disclosure is necessary (see Asfar & Co. v. Blundell
(1896), 1 Q.B. 123, 129; Cantiere Meccanico Brindisino v.
Janson (1912), 3 K.B. 452), but can it reasonably be -said
that it was not material to make the disclosure that no insur-
ance was obtainable upon the ship upon which the goods were
to be carried, which is the present case? I am of the opinion
that there can only be one answer and that is, that there was
here the concealment of material facts, these being uninsur-
ability and facts going to establish if not demonstrating the

unseaworthiness of the ship, which facts should have been dis-

closed by the assured to the insurer.
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No doubt there is some conflicting evidence as to the unsea-

worthiness, but it is not unreasonable to say, upon the evidence,
that there was knowledge in the assured as to the state of the
ship which should have been made known by the assured to
the insurer.

Myr. Davis, the learned counsel for the respondent, in his
very able argument, laid great stress upon the point that this
was a case of the loading of goods upon an unseaworthy ship,
known to be unseaworthy by the assured, and the insistence
upon the insurance placed thereon. I cannot say that the
learned counsel, upon the facts, has stated the case at all too
broadly. When there was known unseaworthiness in the
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assured, it matters not that seaworthiness was admitted by the
insurer (see Buckley, L.J. in the Cantiere case, supra, at p.
469). It is true that under a floating policy it may be that
the name of the ship is not known to the insurer, but that does
not mean that the ship may be unseaworthy and that neverthe-
less the insurer is liable (see per Mansfield, C.J., Lynch v.
Hamalton (1810), 8 Taunt. 37, 39; Knight v. Cotesworth
(1883), 1 Cab. & E. 48; Thames and Mersey Marine Insur-
ance Company v. “Gunford” Ship Co. (1911), A.C. 529).
The insurance here was on “ship or ships” and is an exception
to the general rule, and the insurance is bona fide when the
assured is ignorant of the name of the ship by which the
goods insured have been consigned. That was not the present
case and withholding the name with the knowledge the assured
had vitiated the policy (see Arnould on Marine Insurance, 10th
Ed., at pp. 254, 255).

For the foregoing reasons, I am of the opinion that the
appeal should be dismissed.

Esertrs, J.A. would allow the appeal.
Appeal allowed, McPhillips, J.A. dissenting.

Solicitor for appellant: D. S. Wallbridge.
Solicitors for respondent: Davis & Co.
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IN RE ALEXANDER ET AL AND THE ESTATE cousror

OF SOLOMON WEAVER, Ducmasep, AND THE oo
VANCOUVER HARBOUR COMMISSIONERS. 1022
’ March 7.

Arbitration — Hapropriation — Award—Appeal— ‘Superior Court”—~Single
judge—dJurisdiction — Right of Appeal — Form of order—Can. Stats. IN RE
1913, Oap. 54, Sec. 12; 1919, Cap. 68, Sec. 282. AL‘;V?;@EER

ESTATE, AND
A judge of the SBupreme Court sitting in Court has jurisdiction to hear vV, yoouver

an appeal from an award under the Railway Act. HARBOUR

ComMmIs-

A , SIONERS
PPEAL by the trustees of the estate of Solomon Weaver,
deceased, from the decision of Macvonarp, J., of the 4th of
October, 1921, on appeal from an award by Cavizy, Co. J.,
on the expropriation by the Vancouver Harbour Commis-
sioners under the powers vested in them by The Vancouver
Harbour Commissioners Aect of certain lands held by the

trustees of the estate of Solomon Weaver, deceased, being Statement

parcel “I” Foreshore District Lot 181, Vancouver, required
for the construction of the “Ballantyne Pier.” The arbitrator
fixed the compensation to be paid for the property at $68,400.
The learned judge below held he had no jurisdiction to hear
the appeal.

The appeal was argued at Victoria on the 16th of January,
1922, before Marrin, Garvimer, McPurmries and Eserts,

JJ.A.

Mayers, for appellant.

Sir 0. H. Tupper, K.C., for respondent, moved to quash
the appeal. On the question of jurisdiction to hear this appeal
In re Kitsilano Indian Reserve (1918), 25 B.C. 505, was
decided on the old Act, R.S.C. 1906, Cap. 37, Sec. 209; see
also Birely v. Toronto, Hamilton and Buffalo Ry. Co. (1898), Arsument
25 A.R. 88; James Bay Ry. Co. v. Armsirong (1907), 38
S.C.R. 511; Rolland v. Grand Trunk R. Co. (1912), 7 D.L.R.
441.

Mayers: Under section 232 (1) we are not allowed to elect
and there are no tribunals with regard to which election would
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apply. The Dominion Act refers to all the Provinces and by
section 2(7) of The Railway Act, 1919, the appeal is to the
Supreme Court and not to the Court of Appeal.

Mayers, on the merits:  There is jurisdiction in a single
judge to hear an appeal from the award: see Re Horsefly
Mining Co. (1895), 4 B.C. 165; Rex v. Tanghe (1904), 10

Esrare, axo B.C. 2975 Darlow v. Shuttleworth (1902), 1 K.B. 721; Dal-

VANCOUVER
HARBOUR
ComMIS-
SIONERS

Argument

MARTIN, J.A.

low v. Garrold (1884), 14 Q.B.D. 543 at p. 546; In re Robert
Bvan Sproule (1886), 12 S.C.R. 140 at p. 182 ef seq.

Tupper: Acts limiting or extending common law rights must
be clearly expressed: see Halsbury's Laws of England, Vol.
27, p. 150, par. 283.  There must be an election and he elected
to go to the Court below. As to the right of appeal see The
Attorney-General v. Sillem (1864), 10 H.L. Cas. 704; In re
Selman (1920), 2 W.W.R. 539. As to the judge being
persona designata see National Telephone Company Limited v.
Postmaster General (1913), 3 K.B. 614. The appeal from
the arbitrator is to the whole Court and not one judge: see
In re Scottish Ontario and Manitoba Land Co. (1892), 21 Ont.
676.  When the Dominion confers a jurisdiction the rules of
practice and procedure do not apply and the Act does not confer
on a single judge an authority to act. On the question of con-
ferring jurisdiction see Valin v. Langlois (1879), 3 S.C.R. 1
at p. 74, affirmed (1879), 5 App. Cas. 113. '

[Marrin, J.A.: The citation at the top of the order “In
Court” is improper. A Chamber order is headed “In
Chambers,” and all other orders are Court orders, in which,
at the end, is always inserted—“By the Court.”]

There is no appeal until publication of the award: see
C.E.D., Vol. 1, p. 180; Dumesnil v. Theberge (1919), 57
D.L.R. 523. They were in the Court but not before the Court.

Mayers, in veply, referred to Cameron’s Supreme Court
Practice, 2nd Ed., 148-9; The Ottawa Electric Company v.
Brennan (1901), 31 S.C.R. 311; James Bay Ry. Co. v.
Armstrong (1907), 38 S.C.R. 511.

Cur. adv. vult,
Tth March, 1922.
Marrin, J.A.: An appeal was taken, under section 232
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of The Railway Act, 1919, Cap. 68, to the Supreme Court of
this Province from an award made by the arbitrator, who is a
County Court judge nominated so to act by section 219, which
provides that arbitrators must now be judges of two classes,
viz., either of inferior or superior Courts, to meet local condi-
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tions. Section 232 provides for an appeal from such arbitrator, ALEXANDER,

WEAVER

and it clearly means, in my opinion, that where he is a judge msrare, axp

of an inferior Court, as here, the appeal lies to “a superior
Court . . . . . of the Province in which the lands lie,” but
where he is a judge of a superior Court then the appeal lies
to “the Court of last resort” of that Province, which here is
this Court of Appeal. In accordance with this view of the
section the present appellant appealed to the Supreme Court
of this Province and the matter was entered for hearing before
that Court constituted by a single judge in the ordinary way
under section 5 of the Supreme Court Act, R.S.B.C. 1911,
Cap. 58, which provides that “the Court may be held before
the Chief Justice or before any one or more of the judges of
the Court for the time being.”
And section 37 provides:

“Subject to the Rules of Court, the judges, or one or more of them,
shall take circuits for the transaction of all such business of the Court
as it may be practicable and conducive to the interests of suitors and the
convenient administration of justice to dispose of on such circuits, and
for that purpose the judges, or one or more of them, may hold sittings
for the purpose of taking evidence, and hearing causes and other matters,
and transacting other business; and any such judges or judge while so
sitting shall be deemed to constitute a holding or sitting of the Court.”

And Cf. also sections 44, 48 and 54, the last of which directs
that:

“The judgments and orders made by a single judge shall have the force
and effect of and be deemed, for all purposes, to be the judgments and
orders of the Court.”

But when the appeal was called before the said Court, con-
stituted as usual by a single judge, he declined to hear it on
the ground, as I understand his reasons, that it required the
full bench of six judges of that Court to constitute it. In
support of his view he relied upon the fact that under the
former Railway Act, Cap. 37, R.8.C. 1906, Sec. 209, power
was given to the judges of the superior Courts to pass general
rules and orders in respect to appeals, which might amongst

VANCOUVER
HARBOUR
CoMMIs-
SIONERS

MARTIN, J.A,
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other things, “provide that any such appeal may be heard and
determined by a single judge,” but in the amended Aect of 1919
the corresponding section, 232(2), is silent regarding the
number of judges who may constitute the Court appealed to,
and he infers from that cireumstance that a single judge ecannot
do so. DBut with every respect, I am quite unable to take such
a view. The question is now, just as it was before, under
section 209—What is the legal constitution of that Provineial
superior Court to which the Federal Parliament has submitted
for adjudication this Federal matter? The answer must
necessarily be found by referring to the Provincial statutes
constituting such Court under section 92 (14) of the B.N.A.
Act, and it is beyond argument that for the exercise of juris-
dietion under Provincial laws the Court is “ordinarily consti-
tuted by a single judge”’—~Rex v. Tanghe (1904), 10 B.C. 297;
and it is to me, at least, equally clear that where it is selected
by the Federal Parliament as the tribunal to hear and deter-
mine Federal matters it does so in and by the ordinary way
of its constitution and machinery, though it doubtless would
be open to the Federal Parliament to require it to be extra-
ordinarily constituted for that purpose, should it be deemed
advisable.

With respect to the former provision in section 209 as to a
single judge, that may well have been inserted ex abundanti
cautela, or as being appropriate to certain Courts whose quorum
is ordinarily formed of two (or more) judges, as was the former
Divisional Court of this Province. There is nothing, of
course, now to prevent all the judges of the Supreme Court
here sitting on a case if it is deemed expedient, but the Court
is in law, as it has been in practice since its establishment,
ordinarily constituted by a single judge, and therefore the
learned judge below had, and should have exercised his juris-
diction to hear the appeal; hence the order he made striking
that appeal off the cause list should be set aside and it should
be reinstated and heard in the usual way. The appeal there-
fore is allowed.

Garriner, J.A.: I agree in the judgment to be handed
down by my brother McPuirrips.
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McPairnres, J.A.: This is an appeal from the decision of
Mr. Justice MacpoxaLp, that an appeal taken under section
232 of The Railway Act, 1919 (Canada), to the Supreme
Court of British Columbia cannot be heard by a single judge
of the Court but must be heard before all the judges of the
Supreme Court. The appeal would seem, upon the facts of
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the present case, to be as of necessity to the Supreme Court as Esrare, axo

the appeal is not from an award of a judge of the Supreme
Court. The learned counsel for the appellant contends, and
as I think rightly, that the appeal should have been heard by
Mr. Justice Macpoxarp, as he had jurisdietion to hear it. In
my opinion and with great respect to the learned judge, he
erred in holding that he was without jurisdiction to hear the
appeal. If we turn to section 5 of the Supreme Court Act
(Cap. 58, R.S.B.C. 1911), it will be seen that the latter part
of the section, dealing with the judges of the Supreme Court,

their powers and privileges, reads as follows:
“The Court may be held before the Chief Justice or before any one or
more of the judges of the Court for the time being.”

It would appear that we have analogous statute law to that
governing the Supreme Court of Ontario, and an appeal from
an award under the earlier Railway Act (R.S.C. 1906, Cap.
37), Sec. 209, was held to be possible of being taken either to
a judge in Court or to a Divisional Court (see Re Potter &
Central Counties R.W. Co. (1894), 16 Pr. 16; Re Montreal
and Ottawa R.W. Co. (1898), 18 Pr. 120; James Bay Ry.
Co. v. Armstrong (1907), 38 S.C.R. 511; (1909), A.C. 624).
Burely v. Toronto, Hamilton and Buffalo Ry. Co. (1898),
25 A.R. 88, was an appeal under the Dominion Railway Act
of 1888, and it was to a single judge, namely, to Armour, C.J.
The James Bay Bailway case, supra, was from a decision upon
an appeal from an award under The Railway Act (R.S.C.
1906, Cap. 37, Sec. 209, and Sec. 168, Cap. 58 of 1903), and
the decision of Meredith, C.J. was treated as a judgment of
the High Court of Ontario. Equally would the decision of
Mr. Justice Macpoxarp have been if he had heard the appeal
—a judgment of the Supreme Court of British Columbia. It
would certainly be highly inconvenient if an appeal from an
award is not capable of being heard before- a single judge of

VANCOUVER
HarpoUR
CoMMIS-
SIONERS

MCPHILLIPS,
J.A.
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covs o the Supreme Court of British Columbia sitting in Court. T
——  find no provisions in the Supreme Court Act nor in the Rules
1922 of the Supreme Court which in any way restrict the powers of

March 7. a single judge when sitting in Court, ¢.e., he may exercise all

" xme the powers of the Court. The Supreme Court of British
Arexanper, Columbia does not now sit as a Full Court, and as I view it
ng;}iEfND one or more of the judges sitting in Court constitute Ilis
\’}}Iiggggﬁ“ Majesty’s Supreme Court of British Columbia. Further rules
Commis- formulated under The Railway Aect, Cap. 37, R.S.C. 1906
SIONERS  (see B.C. Gazette, 1918, Vol. 58, p. 3647), exist providing
for the hearing of appeals from awards by a single judge sit-

ting in Court. These rules are not abrogated by the repeal

of that Act and the enactment of the Railway Aect of 1919,

which is stated to be an Act to consolidate and amend the

Railway Act. The appeal is to a “Superior Court” (section

232(1), Railway Act, 1919). Now there can be no serious

question of doubt as to how a superior Court is constituted.

Of course, if the statute otherwise provides, the statute will

control, but, when we have the statute providing that ‘““the Court

may be held before the Chief Justice or before any one or more

of the judges of the Court for the time being” and there are

no provisions of the Act nor any Rules of Court otherwise

providing (see section 5, Cap. 58, Supreme Court Act, R.S.B.C.

MCPHILLIPS, 1911), it is impossible to say contrary to the terms of the
T.a. statute that a single judge of the Supreme Court sitting in
Court is not “His Majesty’s Supreme Court of British Col-

umbia.” When we arrive at that conclusion, it is manifest

that any one of the judges of the Supreme Court sifting in

Court has jurisdiction to hear an appeal from an award under

The Railway Act (Cap. 68, 1919, Canada). If authorities

are necessary to be referred to upon the point, with the greatest

respect to all contrary opinion, I would refer to the Annnal

Practice, 1921, Vol. 2, at pp. 1905-6, where ‘the words “‘the

Court or a judge” are dealt with:

“+“The Court—The words ‘the Court’ mean the Court sitting in banc—
that is, a judge or judges in open Court; they do not include a judge at
Chambers (Baker v. Oakes [(1877)], 2 Q.B.D. 171; Re Davidson (1899),
2 .B. 103; Cf. further, Clover v. Adams [(1881}], 6 Q.B.D. 622; and
J.A. 1873, s. 39, Part V., infra, and (n.)). In Cooke v. The Newcastle
and Gateshead Water Co. [(1882)], 10 Q.B.D. 332, ‘Court’ was held to
mean a Divisional Court.
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“The word ‘Court’ includes the judges thereof, see Dallow v. Garrold COURTOF
[(1884)], 14 Q.B.D. 543, and Cf. J.A. 1873, ss. 29, 30, 39.” APPEAL

Therefore, when all the statute law bearing upon the point oo,
and the still standing rules are borne in mind, it cannot be a March 7
matter of doubt that a judge of the Supreme Court of British
Colur.nbia sitting in Cc?urt is sitting in “a Superior. Court.” AL;;‘A‘;\T%ER’
(section 232 (1), Railway Aect, 1919, Canada), i.e., HISEWEAVER
Majesty’s Supreme Court of British Columbia (also see sec- ‘;zﬁgfﬁég;
tion 9, Cap. 58, Supreme Court Act, R.S.B.C. 1911), and, Iég;‘;‘[’g
when you have the “Superior Court” thus properly constituted, swoners
the jurisdiction of the Court to hear the appeal from the award
made under the Railway Act of Canada is conferred by the

. . MCPHILLIPS,

Railway Act of Canada, and it is in pursuance of that Act ;..
that the appeal is heard and an adjudication had.

I would allow the appeal.

Eszerrs, J.A. would allow the appeal. EBERTS, J.A.

Appeal allowed.

Solicitors for appellants: McLellan & White.
Solicitor for respondent: R. L. Maitland.
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McKINNON AND McKILLOP v. CAMPBELL RIVER
LUMBER COMPANY, LIMITED. (No. 2).

Judgment—Debt recovered—Interest—Date from which interest runs.

The plaintiff was held entitled to recover a sum of money advanced to the
defendant Company under a written agreement held in a previous
action to be ultra vires, the defendant Company having applied said
moneys in the payment of its debts. On the settlement of the judg-
ment the registrar allowed interest on the sum advanced from the
date of the loan umtil judgment.

Held, on appeal, that in the absence of any Provincial statute dealing with
the recovery of interest and there being no valid written agreement
providing for payment thereof, the plaintiff was not entitled to
recover interest on the sum recovered.

Per McPuILLIPS, J.A.: A judgment of the Court of Appeal when drawn
up should be dated as of the date when the decision was given and
interest at the legal rate runs from that date.

l\IOTION by way of appeal from the settling of the judg-
ment of the Court of Appeal (see 30 B.C. 471) by the registrar
on a question of interest. The plaintiff obtained judgment for
$65,000 being moneys advanced by the plaintiff to the defend-
ant and interest was allowed by the registrar at 614 per cent.
from the date of the advance (April 9th, 1914) until judg-
ment. Heard at Victoria on the 6th of February, 1922, by
Macponarp, C.J.A., McPririirs and Eserts, JJ.A.

Craig, K.C., for the motion: On the agreement nothing
was said as to interest and we contend it was waived. In the
statement of claim they ask for 5 per cent. and in the notice
of appeal 614 per cent., but not being argued they are aban-
doned: see Warmington v. Palmer (1901), 8 B.C. 344 at p.
846; Encyclopedia of the Laws of England, 2nd Ed., Vol
7, p. 316. Interest is payable by custom in trade by contract
or by statute: see Page v. Newman (1829), 9 B. & C. 378;
Calton v. Bragg (1812), 15 East 223; Fruhling v. Shcroeder
(1885), 2 Bing. (~.c.) 78. Laches may deprive a suitor of
interest: see Smith v. Hansen (1892), 2 B.C. 153,

Martin, K.C., contra: It is all open to this Court: see
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Rhoades v. Lord Selsey (1840), 2 Beav. 359; Halsbury’s Laws 0OUBT oF

of England, Vol. 21, p. 37, par. 74; Caledonian Railway Co. AT
v. Carmichael (1870), L.R. 2 H.L. (Sc.) 56. This is not a 1922
question of damages but a question of agreement: see Spartali March 10.
v. Constantinidi (1872), 20 W.R. 823 at p. 825; Farr v. yppere "
Ward (1837), 3 M. & W. 25; Marshall v. Poole (1810), 13 Canesaeis
East 98; Becher v. Jones (1810), 2 Camp. 428(n.); De ~ Rives
Hawilland v. Bowerbank (1807), 1 Camp. 50; Hull and Selby Lo¥ses Co.
Raslway Co. v. North-Eastern Railway Co. (1854), 5 De

G.M. & G. 872. Argument

Craig, in reply: There is no evidence to support the con-
tention that the agreement was that interest should be paid.

Cur. adv. vult.

10th March, 1922, MACDONALD,
Macpowarp, C.J.A. agreed in allowing the appeal. C.J.A.

McPurriies, J.A.: This is an appeal from the settlement
of the judgment of this Court, which allowed the appellants the
sum of $65,000 as being moneys advanced to the respondent
and which moneys went to the benefit of the respondent, all
being paid out to discharge debts due and owing by the respond-
ent, 7.e., the moneys were received by the respondent and were
applied in the payment of debts of the respondent. It was
first contemplated that the moneys would be secured by way
of mortgage upon the property of the respondent, a saw-mill
property, but, as that would have affected the financial standing
of the respondent, an agreement to purchase certain shares in Mcmjﬁ‘,mrs’
the North American Lumber Company held by McKinnon and
standing in his name (he holding the shares as trustee for the
respondent), was entered into and it was agreed that the shares
would be purchased by the respondent at a fixed price, which
would have resulted in the re-payment of the $65,000 and
interest thereon at 614 per cent. per annum. The period of
credit was to be four years, the moneys then, together with
interest, to be repaid. Upon action being brought to compel
specific performance of this agreement, the agreement was held
to be ultra vires of the respondent—beyond its corporate powers.
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Then this action was brought and the decision of this Court was
as above stated.

When the formal order for judgment was settled by the
registrar, interest was provided for from the 14th of April,
1914, at the rate of 614 per cent. per annum until the 10th of
July, 1922, the date of the judgment of this Court. The ques-
tion now is, Can interest be allowed at the rate inserted in the
judgment as settled by the registrar or at the legal rate of five
per cent. per annum ? This raises a very important question
as to what the governing law of British Columbia is in the
absence of a valid written agreement providing for the payment
of interest. The question was considered in the Privy Council
in Toronto Railway v. Toronto City (1905), 75 L.J., P.C. 36.
That was a case that went from the Province of Ontario, and
interest was allowed in the Courts of Ontario and affirmed in
the Privy Council. In this Province, however, there is no
statute law of the Province dealing with the matter. In
Ontario, by the Ontario Judicature Act, 1897, s. 113, “inter-
est shall be payable in all cases in which it is now payable by
law or in which it has been usual for a jury to allow it.” There
are no decided cases upon the point in British Columbia. In
view of the absence of statute law of the Province, it is clear
that the law upon this point must be determined according to
the law of England as it existed on the 19th of November,
1858 (English Law Aect, Cap. 75, R.S.B.C. 1911). In
Toronto Railway v. Toronto City, supra, Lord Macnaghten
said, at pp. 37-8:

“The question as to interest is not so simple. If the law in Ontario
as to the recovery of interest were the same as it is in England, the result
of modern authorities ending in the case of London, Chatham and Dover
Railway v. South Eastern Railway (1893), A.C. 429; 63 L.J., Ch. 93,
would probably be a bar to the relief claimed by the corporation. But
in one important particular the Ontario Judicature Act, R.S.0. 1897,
¢. 51, which now regulates the law as regards interest, differs from Lord
Tenterden’s Act. Section 113, which is a reproduction of a proviso con-
tained in the Act of Upper Canada, 7 Will. 4, ¢. 3, s. 20, enacts that
‘Interest shall be payable in all cases in which it is now payable by law,
or in which it has been usual for a jury to allow it The second branch
of that section (as Mr. Justice Street observes) is so loosely expressed as
to leave a great latitude for its application. There is nothing in the

statute defining or even indicating the class of cases intended. But the
Court is not left without guidance from competent authority. In Smart
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v. Niagara and Detroit Rivers Railway (1862), 12 U.C.C.P. 404, Chief
Justice Draper refers to it as a settled practice ‘to allow interest on all
accounts after the proper time of payment has gone by’ In Michie v.
Reynolds (1865), 24 U.C.Q.B. 303 the same learned Chief Justice observed
that it had been the practice for a very long time to leave it to the dis-
cretion of the jury to give interest when the payment of a just debt had
been withheld. These two cases are cited by Osler, J.A., in McCullough
v. Clemow (1895), 26 Ont. 467 which seems to be the earliest reported
case in which the question is discussed. To the same effect is the opinien
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The result, therefore, seems to be that in all cases where, in the opinion
of the Court, the payment of a just debt has been improperly withheld,
and it seems to be fair and equitable that the party in default should
make compensation by payment of interest, it is incumbent upon the
Court to allow interest for such time and at such rate as the Court may
think right. Acting on this view, the Divisional Court and the Court of
Appeal, consisting in all of seven learned judges, have given interest in
the present case, though not without some hesitation on the part of Mr.
Justice Britton, in the Divisional Court, and some hesitation on the part
of Osler, J.A., in the Court of Appeal. Their Lordships have come to the
conclusion that the judgment under appeal ought not to be disturbed.
The question is one in which the opinion of those familiar with the admin-
istration of justice in the Province is entitled to the greatest weight.
Their Lordships are not satisfied that the decision of the Court of Appeal,
which evidently has been most carefully considered, is in any respect
erroneous.”

It is clear that the judgment of the Privy Council would have
been the other way were it not for the statute law of Ontario
and the authorities in that Province referred to by Lord Mac-
naghten. It is evident then that the controlling decision is
London, Chatham and Dover Railway Co. v. South Eastern
Railway Co. (1893), A.C. 429; 63 L.J., Ch. 93, a decision
of the House of Lords. The head-note of the case aptly defines

the judgment in the House of Lords and it reads as follows:

“By an agreement and an award the profits of certain railway traffic
were to be shared between two railway companies, accounts exchanged
monthly and verified, and the balances paid by the 15th of the following
month, A dispute arose whether certain traffic was included under the
agreement; and in an action for account the official referee found a large
sum to be due from the respondents to the appellants, and allowed interest
on that sum:—Held, affirming the decision of the Court of Appeal (61
L.J., Ch. 294; (1892), 1 Ch. 120), that no interest was payable—because,
first, there was no sum certain due ‘by virtue of a written instrument at
a certain time’ under 3 & 4 Will. 4, c. 42, s. 28; secondly, no demand in
writing for the amount with notice that interest would be claimed as
required by the statute had been made; nor, thirdly, could interest be
given by way of damages in respect of the wrongful detention of the
money.”

MCPHILLIPS,
J.A.
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It is true there was a written instrument in the present case,
but it cannot be looked at as it has been held to be invalid, i.e.,
wltra vires of the Company (the respondent).

The situation then is, Can interest be allowed in the present
case? The Lord Chancellor (Lord Herschell) at p. 98, in
London, Chatham and Dover Railway Co. v. South Eastern
Railway Co., supra, said: [the learned judge quoted from the
beginning of the first paragraph to the end of the second para-
graph, and the judgment of Lord Watson at pp. 98-9 and con-
tinued].

The judgment last referred to of the House of Lords was
considered, as we have seen, in Toronto Railway v. Toronto
City, supra, and, as above quoted, Lord Macnaghten said:

“If the law in Ontario as to the recovery of interest were the same as
it is in England, the result of modern authorities ending in the case of
London, Chatham and Dover Railwey v. South Eastern Railway (1893),
A.C. 429; 63 L.J, Ch. 93 would probably be a bar to the relief claimed
by the corporation.” i

It would appear to me to be impossible, in view of the state
of the law, to hold that interest could be awarded. TLord
Shand expressed his regret in the London, Chatham and Dover
Railway Co. v. South Eastern Railway Co., supra, in these
words:

“I shall only add that I regret that the law of this country in regard
to the running of interest is not like the law of Scotland, with which
I am more familiar.”

I also have my regrets in the present case as the respondent
has had the benefit of the moneys of the appellants for now
some eight years and can only be required to pay the principal
sum, namely, $65,000.

In passing I would refer to the Rhymney Railway Co. v.
Rhymney Iron Co. (1890), 25 Q.B.D. 146. It was in that

case held that:

“A claim in the writ for interest upon the amount claimed from the
date of the writ till payment or judgment is not a good demand for the
purposes of 3 & 4 Wm. 4, c. 42, s. 28, which provides for the allowance
of interest in certain cases ‘from the time when demand of payment shall
have been made in writing, so as such demand shall give netice to the
debtor that interest will be claimed from the date of such demand until
the time of payment.”

I note that the judgment as drawn up is properly dated the
10th of January, 1922. It was lately held in the Court of
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Appeal in England in Nitrate Produce Steamship Co. v. Shortt 08T 0%

Brothers Ltd. (1921), 66 Sol. Jo. 5, that the judgment must — oom

be entered as of the date the House of Lords gave its decision = 1922
and that interest at the legal rate will only run from the date March 10.
of the j}ldgment .in appeal, not from any earlier date. The yy o o
appeal, in my opinion, should be allowed and the judgment as s
AMPBELL

settled by the registrar should be amended by striking out the = River

provision allowing interest. Lomeee Co.

EBERTS, J.A.

Eszerrs, J.A. would allow the appeal.
Appeal allowed.

MORRISON ET AL. v. COMMISSIONERS OF THE =uwtes,
C.J.B.C.

DEWDNEY DYKING DISTRICT. g

Damages—Injury to property by flood—Canal constructed by defendants— - 1021
Breaking away of wall of canal—Non-repair—Misfeasance—Injury to June 16.
reversion — Liability — “Act of God” — R.8.B.0. 1911, Cap. 69, Sec.
18(1)—B.C. 8tats. 1913, Cap. 18, Sec. 52; 1919, Cap. 23, Sec. 6. COURT OF

APPEAL

In an action for damages, the plaintiffs claiming that the improper con- 1922
struction and failure to keep in repair of a canal resulted in the
flooding of their farm, a claim was made for injury to the reversion. March 7.
The lease to the tenant had four years to run from the date of the

MozrisoN

flooding and evidence was adduced to the effect that by reason of ©
the flooding the future selling price of the land would be affected. Comms-

It was held on the trial that the reversioner was entitled to nominal SIONERS OF
damages. DEWDNEY
Held, on appeal, reversing the decision of HuntEr, C.J.B.C,, that a rever- ])2;5;;;‘

sioner can only recover damages where the injury to the property is
permanent so that it will continue to affect it when the reversioner
comes into possession, and he is not entitled to damages in respect of
a temporary injury on the ground that it affects the present saleable
value of his reversion.

‘Held, further, affirming the decision of Huwnter, C.J.B.C., that on the
evidence it was insuffieiency of repair that caused the bank to give
way and that the duty cast upon the Commissioners by section 18 of
the Drainage, Dyking and Irrigation Act, 1911, to keep the canal in a
proper state of repair was not relieved against by any subsequent
legislation.
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APPEAL by defendants from the decision of Hu~TEr,
C.J.B.C,, in an action tried by him at Vancouver on the 22nd
to the 29th of April, the 2nd to the 18th of May, and on the
16th of June, 1921, for damages for negligence in failing to
properly construct, maintain and keep in repair the defendants’
canal constructed through the plaintiffs’ lands at Hatzie, B.C.
Prior to 1911 water flowed through a river course along the
westerly front to the plaintiffs’ land southerly towards the
Fraser River in its natural flow. In 1911 the Commissioners
of the Dewdney Dyking District erected a dam across the river
to the north of the plaintiffs’ lands thereby raising the waters
above into a lake and they then expropriated certain portions
of the plaintiffs’ lands and constructed a canal on said expro-
priated lands for the purpose of providing an outlet for carry-
ing away said waters into the Fraser River. In 1915 the
plaintiffs brought action against the defendants for the negli-
gent and improper construction of the canal and after the trial
and before judgment the parties agreed as to the judgment
which provided that the plaintiffs should give a strip of 20 feet
of land along the southern bank of the canal for a small amount
and that the defendants should use said 20 feet for the proper
construction and maintenance of the canal. The canal broke
and the lands in question were completely inundated in the
summer of 1920. The plaintiff Clark A. Morrison, who held
said lands under a lease, claimed $14,000 for loss of crops and
damages as to matters incidental to farming operations, and
J. R. Morrison as reversioner claimed $14,000 damages.

S. 8. Taylor, K.C., and W. 8. Deacon, for plaintiffs.
A. H. MacNeill, K.C., and Hamilton Read, for defendants.

Huxter, C.J.B.C.: This case has lasted many days with
great expense to the parties, and it is only another illustration
of the difficulty that the Court is always under when it has
to grope its way through evidence given by experts who are
called in to assist the parties rather than assist the Court. In
my opinion this is the class of case which would be much better
tried by a Court sitting with assessors, but inasmuch as the
parties have chosen to resort to the ordinary tribunal, then
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one has simply to do the best he can to arrive at the best result
after consideration of all the matters presented.

The action is one brought by a lunatic, by his wife as com-
mittee, for damages to the reversion and by the son as tenant
for damages caused by the bursting of the canal which was
erected under statutory authority by the defendants, whereby
the plaintiffs’ farm was flooded and the crops destroyed.

The property is situate on a peninsula surrounded by the
Fraser River, the Hatzic Slough and the C.P.R. track, which
forms part of the defendants’ dyke. Part of the property is
situate within the dyke, and the action is for negligence caused
by damage to the property outside the dyke. The dyke itself
and canal were built in the years 1911 and 1912 under authority
then conferred by the Legislature, that is to say, the statute
of 1911. It is common ground that it has been often repaired
from time to time by the Commissioners, and generally through
the aid of the parties resident in the neighbourhood, and by
means of a man who was in charge of the pumping station.

On July 4th, 1920, the Fraser River annual flood had
reached an elevation of 92 feet, to use the figures which have
ordinarily been resorted to in the evidence, that is to say, by
the gauge as established in connection with the level of the
C.P.R. track. It reached its maximum of 93.92 feet upon
July 18th. It gradually receded to 92 feet on the 26th, so that
for the greater portion of that month the river was in high
flood. Tt is common ground that the canal broke in the after-
noon of July 15th, when the water had reached the elevation
of 93.42 or 20 feet 6 inches measured by the Mission gauge.
It reached its maximum, as I have already said, on July 18th,
namely, 93.92, that is to say, an additional height of six inches
after it broke through the canal. The plaintiffs claim that
the damage which they suffered by the loss of their erops was
occasioned through and by reason of negligence in the original
construction of the canal, or at all events by negligence in its
maintenance. The defendants deny that there was any negli-
gence either in the construction or in the maintenance; further,
in any event, assuming there had been any negligence, that
damage would have been occasioned in any event by the addi-
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tional waters of the Fraser, namely, the extra six inches which
came over, not only the bank of the canal, but over the protec-
tion dykes which had been established by the plaintiffs. There
is no doubt that the original damage, in fact it is common
ground that the original damage was in fact caused by the
breach of the bank of the canal. At two o’clock on the after-
noon of that day the plaintiffs, who were engaged in raising
their protection dykes to keep out the oncoming flood, observed
water coming over the bank of the canal, and in a short time
it had torn a large gap through the bank of the canal, and
immediately flooded practically the entire farm. So that prime
facie there is a cause of action in respect of the breach
occasioned by the water bursting through the canal. The
defendants contend that they had done all they were required
to do, having regard to all the circumstances.

They had expropriated a portion of the plaintiffs’ land under
the authority given by the statute, and had erected the canal
under the superintendence of engineers, and had engineers
occasionally visit the canal from time to time to see that it was
in proper repair. It was contended that weep-holes, which
had been placed in the lining of the canal, were the original
source of the trouble, that the loose and friable sand which
formed part of the constituent elements of the bank had been
seeping through these weep-holes, and in that way had caused
cavities to exist in the bank itself. There is no doubt about
the existence of the cavities. It is common ground that the
cavities did appear from time to time, and were from time to
time filled in with rock and earth under the occasional super-
intendence of the different engineers.

It was also contended on behalf of the defendants, and a
large amount of expert evidence was given to demonstrate, if
possible, that the real cause of this outbreak, the bursting of
the water through the canal, was the eruption of a sand-boil.
It was contended that the hydrostatic pressure which was caused
by the mounting of the waters of the slough in the river had
exerted such pressure that, owing to the friability and loose
character of the formation of the ground, the waters coming
in by reason of the seepage behind the canal itself, and which
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were impossible in any event to keep out, naturally took the
line of least resistance and caused a sand-boil to erupt at the
toe of the bank, and in that way the damage was caused; and
it is contended and set up as a matter of defence that this
sand-boil, which is claimed to have started at the toe of the
bank, or the place of least resistance, was, as the defendants
call it, the act of God and forms a good defence to the action.
It was also suggested that the bank may have been weakened
by the depredations of rats, and that that also had some con-
nection with the disaster.

There is no doubt, as I say, that the original damage was
caused by the bursting through of this bank. Much debate
was had on the question as to whether the water originally came
over the concrete shell of the canal, which admittedly was placed
there for the purpose of preventing the erosion of the bank, or
whether it had come in by reason of the rising waters in the
slough and in the river. T think the existence of the concrete
shell one way or the other, for the purpose of determining the
rights of the parties in this action, is absolutely immaterial.
It is admitted that its chief and perhaps only function was to
prevent the erosion of the bank. Assuming, then, that the
concrete shell could not control the seepage, it comes down
simply to this, was the bank of sufficient solidity to withstand
the ordinary occurrences that would take place?

T think there is no question that nothing that the plaintiffs
or defendants could have done would have prevented the water
from getting behind and under the bank by reason of the
seepage. It appears to me that, so far as I am able to judge
the scientific evidence on such questions, it was inevitable
and that as a yearly oceurrence that the water should inundate
the whole farm up to a certain level by reason of the seepage
and therefore that the water could not be kept out by
any concrete shell facing the bank; so that, in my opinion,
it comes down to. this, as to whether it was not the duty of the
defendants in the circumstances to establish the bank of suffi-
cient width and solidity to withstand such occurrences as sand-
boils and water coming in by reason of seepage.

I do not think that I am concerned in this action to state
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what the rights of the parties would be had the plaintiffs raised
their protection dykes to such a height as would have exceeded
that of the bank of the canal. That is a question which I do
not think comes in issue in this action, the evidence being that
the waters originally burst through the bank of the canal, and
ultimately, by reason of the extra flood of six inches, did come
over the protection dykes which they raised.

In my opinion, it was the duty of the Commissioners, having
regard to all the conditions, especially by reason of the knowl-
edge which their engineers possessed, to make adequate pro-
vision against the possibility of flooding taking place by reason
of the bank of this canal being burst. They knew the porous
condition of the soil, they knew that it was merely a quick-
sand whenever it became saturated with water on which they
were building the bank of this canal; at all events that there
was a very unstable foundation, and therefore, in my opinion,
it was all the more incumbent on them to so construct the bank
as to prevent disaster arising from that source. I am quite
willing to grant that the Commissioners are not insurers and
not bound to anticipate unusual events, such, for instance, as
the destruction of this canal by a bolt of lightning or by a
tornado or by a waterspout or anything of that kind, but I am
equally of the opinion that sand-boils and rat-holes are not
acts of God and do not form a good defence to the action.

It must be remembered that the provisions of the statute
are not compulsory. The petitioners who initiated the build-
ing of this dyke were given the privilege by the statute for
their own benefit, they were given authority by the statute to
expropriate the property of their neighbours, that is to say, the
plaintiffs in this suit. They chose to exercise that privilege
for their own benefit. It seems to me that that carries with
it the responsibility of so exercising that privilege that it shall
not become a nuisance or source of danger to their neighbours,
which in fact this canal did become, having regard to the con-
ditions under which it was maintained. It must be remem-
bered that there was no systematic or regular inspection of the
canal.  Occasionally an engineer, according to the evidence,
came there and visited it, but remained no length of time. The

7
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matter was apparently handed over to the control of a man
who was not at all of scientific training or had any experience
in these matters, who was in charge of the pumping station;
and I think he did the best he could do to fill all these cavities
as they appeared; but I think substantially the whole trouble
was that the bank was not built of sufficient width and solidity
to withstand known yearly occurrences, having regard to the
unstable foundation on which it was put, and having regard
to the certainty of damage if the canal gave way.

There was one other defence raised, and that was that the
damage would have occurred in any event by reason of the
extra six inches of water, which was shewn by the evidence to
have come over the farm on July 17th, that is to say, during
the three days following the bursting of the bank of the canal.
As to that I apprehend that where the natural consequence of
a given act of negligence is to produce a certain result, it is
for the defendants who claim that that result would have taken
place in any event from some other cause, to shew affirmatively
that it was so, and not leave it to speculation on the part
of the Court.

There was evidence given that at the very time the bank
burst the plaintiffs were engaged and were using men for the
purpose of raising the protection dykes all around their farm.
Roughly speaking, they had to contend with an extra two
inches every twenty-four hours for three days, and whether it
was possible for them to have kept out the extra six inches in
the time that was at their disposal, and with the resources that
were at their disposal, I am absolutely unable to say, although
I have had the advantage of a view of the locality. The mind
of the Court is in a state of doubt on that point, and I think
it was incumbent on the defendants to positively shew beyond
any reasonable doubt that it was impossible for the plaintiffs,
under the circumstances, to have escaped the consequences of
the further rising of the flood. Under these circumstances I
do not think that it is a good defence, any more than it would
be in the case of a man who is negligently run over by an auto-
mobile and immediately following on the heels of the first
accident another automobile, in a similar way, runs over him.
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I do not think that the first automobile could escape paying
damages on the mere suggestion that the same accident would
have occurred and the same or similar injuries would have been
caused by the second automobile doing the same thing.

Now with regard to the damages, I have a great deal of
doubt as to what should be allowed. With respect to the
plaintiff Mrs. Morrison, who is claiming for damages to the
reversion, I think that the damages can only be nominal.

With respect to the tenant, the son Clark Morrison, whose
crops have been destroyed, the claim originally put forward
was certainly very largely over-estimated. I find, for instance,
that the claim as originally presented claimed for 60 acres of
hay, whereas as a matter of fact there were only 33 acres; he
claimed for 24 acres of oats, whereas as a matter of fact there
were only about 15 acres; he claimed for 2 acres of potatoes
where there was only 1 acre, and so on. I have come to the
conclusion that so far as the plaintiffs’ estimate of their damage
is concerned I must practically disregard that and have resort
to what evidence there was, which was of an indifferent char-
acter.

There are, of course, the income-tax returns; but apart from
the fact that they are res wnter alios and apart from the fact
that there was room for misinterpreting the requirements of
the law and that they were not made out by Clark Morrison
himself, T doubt whether they are of any real relevancy, as the
true question is what was the value of the crop at the time of
its destruction and not what was the taxable income after
making all proper deductions.

There was evidence given by three persons more or less dis-
interested, one man in particular, the fruit inspector, Clarke,
whose evidence I regard as the most reliable and who appeared
to have had considerable experience of farming in this district.
He states that in normal times the return from this farm would
have been somewhere between three and four thousand dollars
a year. I have, of course, also to take into account the possi-
bilities that this particular crop might have come to nothing
by reason of untoward climatic conditions, or that there may
have been no real value when it was harvested on account of
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market conditions, or that other accidents may have happened
which would have prevented any real return from it—I have
to take all these possibilities into account. On the whole I
think the sum of $3,600 would be a reasonable amount to
allow.

There will be judgment accordingly, but only one set of
costs.

From this decision the defendants appealed. The appeal
was argued at Vancouver on the 18th, 21st, 22nd, 29th and
30th of November, 1921, before MarTIN, GarriaEr and Mc-
Prrvies, JJ.A.

A. H. MacNeill, K.C. (Hamilton Read, with him), for
appellants: The powers of the Commissioners are compulsory.
There is first the Act of 1897 (R.S.B.C. 1897, Cap. 64), and
the 1911 revision (Cap. 69, Sec. 18(1)) is the same. There
is then the Act of 1913 (Cap. 18, Sec. 52) in which the word
“duty” is changed to “power.” In its natural state this farm
would have been flooded in any event and the question is
whether in law there can be any liability on our part when
under natural conditions they would have been flooded any
way, and it is impossible to deal with sand-boils. The Com-
missioners acted on the engineers’ advice and carried out their
instructions. Failure to perform additional works (other than
those originally contemplated) does not make them liable: see
Corporation of Raleigh v. Williams (1893), A.C. 540; Hemp-
hill v. McKinney (1915), 21 B.C. 561 at p. 567; Hornby v.
New Westminster Southern Railway Company (1899), 6 B.C.
588; Green v. The Chelsea Waterworks Company (1894), 70
L.T. 547. On the question of the creation of a nuisance see
Attorney-General v. Cory Bros. & Co. (1921), 1 A.C. 521
at pp. 539-40. They used all reasonable care: see Carstairs
v. Taylor (1871), L.R. 6 Ex. 217; Anderson v. Oppenheimer
(1880), 5 Q.B.D. 602; Dixon v. Metropolitan Board of Works
(1881), 7 Q.B.D. 418; Dumphy v. Montreal Light, Heat and
Power Company (1907), A.C. 454. We say the powers are not
permissive but compulsory: see Canadian Pacific Railway v.
Parke (1899), A.C. 535 at p. 546. We were authorized by
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statute to acquire these lands for a certain purpose which we
did and we cannot be subject to an action for nuisance: see
Thomas v. Birmingham Canal Co. (1879), 49 L.J., Q.B. 851;
Green v. The Chelsea Waterworks Company (1894), 70 L.T.
547 at p. 549; Dunn v. The Birmingham Canal Company
(1872), 42 L.J., Q.B. 34; Snook v. The Grand Junction
Waterworks Company (Limited) (1886), 2 T.L.R. 308. On
the question of statutory authority see East Fremantle Cor-
poration v. Annois (1902), A.C. 213 at p. 218; Forbes v.
Lee Conservancy Board (1879), 4 Ex. D. 116. At most it is
only a case of non-feasance: see Municipality of Pictou v.
Geldert (1893), A.C. 524; Municipal Council of Sydney v.
Bourke (1895), A.C. 433 at p. 444; Von Mackensen v. Cor-
poration of Surrey (1915), 21 B.C. 198; Mayne on Damages,
8th Ed., pp. 7-8.

8. 8. Taylor, K.C., for respondents: On the authorities it
should not be necessary for me to discuss the evidence: see
McHugh v. Union Bank of Canada (1913), A.C. 299 at p. 308;
Khoo Sit Hoh v. Lim Thean Tong (1912), A.C. 323 at p. 325;
Domanion Trust Company v. New York Life Insurance Co.
(1919), A.C. 254 at p. 257. There was no great pressure
here to create the shooting up of water or geiser as there was
only a five-foot head. We say the defective construction was
the cause of the flooding and, secondly, there was misfeasance
owing to lack of repair. On the first point they did not eon-
struct in accordance with specifications. In Williams v. The
Corporation of the Township of Raleigh (1892), 21 S.C.R.
103 at pp. 132-3; (1893), A.C. 540 at p. 550, the Ontario
statute is different. They did not plead that we should pro-
ceed by arbitration; the Court should decide: see Cameron v.
Cuddy (1914), A.C. 651. The Williams case, supra, which
is explained in Spratt v. Township of Gloucester (1920), 54
D.I.R. 275 at p. 278 does not apply here; see also Coe v. Wise
(1864), 5 B. & S. 440 at pp. 450-4; Sanitary Commassioners
of Gibraltar v. Orfila (1890), 15 App. Cas. 400 at p. 412;
Metropolitan Asylum District v. Hill (1881), 6 App. Cas. 193
at pp. 212-3. As to liability for nuisance they could have
done this work without nuisance so they cannot plead pro-
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tection of the statute: see Geddis v. Proprietors Bann Reser-
voir (1878), 8 App. Cas. 430 at p. 456; Oliver v. Horsham
Local Board (1893), 63 L.J., Q.B. 181 at p. 185; Great
Central Railway v. Hewlett (1916), 2 A.C. 511 at pp. 519
and 522. This case does not come within the phrase “act of
God”: see Baldwin’s Lim. v. Halifax Corporation (1916), 85
L.J., Q.B. 1769 at p. 1774; Mayor and Corporation of Shore-
ditch v. Bull (1904), 90 L.T. 210. They are guilty of mis-
feasance: see Dawson & Co. v. Bingley Urban Council (1911),
80 L.J., K.B. 842 at p. 848; Thompson v. Bradford Corpora-
tion (1915), 84 L.J., K.B. 1440; McClelland v. Manchester
Corporation (1911), 81 L.J., K.B. 98 at p. 106; Hawthorn
Corporation v. Kannuluk (1906), A.C. 105 at pp. 108-9;
Greenock Corporation v. Caledontan Railway (1917), 86 L.J.,
P.C. 185 at pp. 193-5; and Morrison v. Sheffield Corpora-
tion (1917), 86 L.J., K.B. 1456 at pp. 1458-9 particularly as
to repair; see also Gallsworthy v. Selby Dam Drainage Com-
missioners (1892), 1 Q.B. 348 at p. 353. On the question
of non-repair by public bodies see Cowley v. Newmarket Local
Board (1892), A.C. 345 at pp. 349-350; Borough of Bathurst
v. Macpherson (1879), 4 App. Cas. 256 at pp. 265-6; Cuty
of Vancouver v. McPhalen (1911), 45 S.C.R. 194 at pp. 211-
216; The Mersey Docks Trustees v. Gibbs (1866), LR. 1
H.L. 93 at pp. 104-5 and 107-8; Leighton v. B.C. Electric
Ry. Co. (1914), 20 B.C. 183; Woodward v. Vancouver
(1911), 16 B.C. 457; Cooksley v. Corporation of New West-
manster (1909), 14 B.C. 330 at p. 337. This judgment can
be sustained on defective repair. You can protect your own
lands: see Gerrard v. Crowe (1920), 90 L.J., P.C. 42 at p.
45 et seq.; The King v. Commissioners of Sewers for Pagham,
Sussex (1828), 8 B. & C. 355. We can raise our own dyke
as high as we please. On the question of seeping through see
Nitro-Phosphate and Odam’s Chemical Manure Company v.
London and St. Katharine Docks Company (1878), 9 Ch. D.
503 at pp. 526-T.

W. S. Deacon, on the same side: As to whether the farm
would have been flooded any way, a case has not been made

3
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out here to bring it within Corporation of Raleigh v. Williams
(1893), A.C. 540.
MacNeill, in reply.
Cur. adv. vull.

7th March, 1922.
Marrin, J.A. would allow the appeal in part.

Garriaer, J.A.: The only question involved in this appeal
is one of liability. The amount of damages given, if liability
is found, is not in dispute, except as to nominal damages
granted the plaintiff Ellen M. Morrison. With respect to these
latter damages, I am of the opinion that they cannot be
awarded.

Evidence was adduced to the effect that by reason of the
flooding the future selling price of the lands would be affected
and the claim was made for injury to the reversion. The
lease to the present tenant had some four years to run from
the date of the flooding. This very point is dealt with in
Rust v. Victoria Graving Dock Company and London and St.
Katharine Dock Company (1887), 36 Ch. D. 113, on an appeal
from Mr. Justice Chitty. There it was held that a reversioner
can only recover damages where the injury to the property is
permanent, so that it will continue to affect it when the rever-
sioner comes into possession, and he is not entitled to damages
in respect of a temporary injury on the ground that it atfects
the present saleable value of his reversion.

This case is referred to and distinguished in Twunnicliffe &
Hampson, Limited v. West Leigh Colliery Company, Limited
(1906), 2 Ch. 22. In adverting to the Rust case, Collins,
M.R. says at p. 28:

“The plaintiffs’ land had been flooded and certain houses damaged, and
the Court of Appeal, while allowing the expense of repairing the houses
and the rent during the repair, disallowed a sum estimated by a referee
as a loss likely to arise from reduced rental for four years, after the
repairs were completed, in consequence of the prejudice against the neigh-
bourhood caused by the flood,”
and distinguishes the case then under consideration from the
Rust case. The circumstances in the Bust case are very similar
to the case at bar, but, be that as it may, the matter seems set

at rest by the decision of the House of Lords in the Tunnicliffe
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case, supra, reversing the judgment of the Court of Appeal:
(1907), 72 L.J., Ch. 102; (1908), A.C. 27. That action
was brought by the owners of cotton mills for damages for
subsidence caused by the mining operations of the defendants,
and the question was whether such damages ought to include
compensation for the depreciation of the selling value of the
property due to the apprehensions which a purchaser might be
expected to entertain of the possibility of future damage. The
facts in that case were much stronger than in the Rust case,
supra, or in the case at bar, yet the IHouse of Lords held such
could not be awarded. Lord Macnaghten, at p. 104 of the

Law Journal Reports, puts it thus:

“I think that this case is concluded by authority. In my opinion it is
impossible to reconcile the judgment under appeal with the principles laid
down in this House in Backhouse v. Bonomi [(1861)], 34 L.J., Q.B. 181;
9 H.L. Cas. 503 and Darley Main Colliery Co. v. Mitchell [(1886)], 55
LJ., Q.B. 529; 11 App. Cas. 127.

“It is undoubted law that a surface owner has no cause of action against
the owner of a subjacent stratum who removes every atom of the mineral
contained in that stratum unless and until actual damage results from
the removal. 1If damage is caused, then the surface owner ‘may recover
for that damage,’ as Lord Halsbury says in Darley Main Colliery Co. V.
Mitchell, ‘as and when it occurs’ The damage, not the withdrawal of
support, is the cause of action. And so the Statute of Limitations is no
bar, however long it may be since the removal was completed; nor is it
any answer to the surface owner’s claim to say that he has already brought
one or more actions and obtained compensation once and again for other
damage resulting from the same execavation.

“If this be so, it seems to follow that depreciation in the value of the
surface owner’s property brought about by the apprehension of future
damage gives no cause of action by itself. That was the conclusion
reached by Chief Justice Cockburn in his dissentient judgment in Lamb
v. Walker [ (1878)], 47 L.J., Q.B. 451; 3 Q.B.D. 389, which was approved
in this House in Darley Main Colliery Co. v. Mitchell. 1 think, as the
Chief Justice thought, that this conclusion necessarily follows from the
principles asserted by the noble and learned Lords who took part in
Backhouse v. Bonomi, and particularly by Lord Cranworth and Lord
Wensleydale.”

And Lord Ashbourne, at p. 105:

“To give damages for depreciation because a purchaser, from the fear
of future damage, would give less after the subsidence would be a method
of doing that which the law as laid down in this House would not sane-
tion. Chief Justice Cockburn well put the position in his judgment in
Lamb v. Walker, which has been accepted as law: ‘Taking the view I do
of that decision (Backhouse v. Bonomi), I am unable to concur in holding
that, in a;ddgtion to the amount to which he may be entitled for actual
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damage sustained through the excavation of the adjacent soil by the
defendant, the plaintiff is entitled to recover in respect of prospective
damage, that is to say anticipated damage expected to occur, but which
has not actually occurred and which never may arise.’”

And the Lord Chanecellor (Lord Loreburn) at p. 106:

“To say that the surface land would sell for less because of the appre-
hension of future subsidence is no doubt true. To say that the deprecia-
tion in present value caused by that apprehension ought to be included
as an element of compensation is, in my view, unsound. For that is
asking compensation, not for physical damage which has in fact arisen,
but for the present influence on the market of a fear that more such
damage may occur in future.”

On the appeal against the remaining plaintiff’s judgment,
the case is one of very considerable difficulty owing to the
peculiar condition of the soil in that neighbourhood, and the
fact that so much technical evidence of experts has been taken,
differing more or less on crucial features of the case. I agree
with the learned trial judge that cases of this sort are much
better tried with the aid of assessors skilled in this sort of
work, but, like him, we have to grapple with it as best we can.

After several days spent in reading the evidence, examining
the exhibits and trying to understand and apply them, I find
no little difficulty in arriving at a conclusion on the facts.
Much evidence has been adduced as to the method of construc-
tion and the materials used therein, and while I think we must
regard all the experts as competent men, still, we find a sharp
line of cleavage between the experts on one side and on the
other. This is more particularly noticeable as between the
plaintiffs’ expert Hermon and the defendants’ experts.

Mr. Hermon goes very carefully into the method of con-
struction and the material that should have been used, and
while it may be that to have followed out his ideas would have
resulted in a safer and better structure (which defendants’
experts dispute), still, under the authority of the statute under
which the Commissioners procecded with the work, if they have
fulfilled all the requirements of that statute (and I think we
must hold under the evidence that they have), then they have
erected a structure in accordance with approved plans and speci-
fications, and any subsequent changes made have been in the
nature of strengthening rather than weakening the bank.

It is to be regretted that defendants were unable to procure
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the specifications upon which the work carried out by Webster
was based, but there is the evidence of the engineers on the
work that these plans and specifications were carried out
absolutely, and we would not, I think, be justified in casting
any doubt upon that.

The problem of dyking in this distriet, and many other dis-
tricts along the Fraser, is a difficult one, owing to the depth
of quicksand underlying the surface and which, when the
river rises in flood, becomes strongly impregnated with water,
but I would hold, upon the evidence, that this has been intelli-
gently dealt with and that there was not faulty construction
of the dyke or canal.

The defendants raise the further point that by reason of the
rise in water between the 15th of July (the day the dam
broke) and the 18th, the plaintiffs’ land would have been
flooded in any event from another source not controlled or
affected by these works. There is conflicting evidence on this
point, but I would hold that with the assistance the Morrisons
had on hand they could have taken care of that gradual rise
of water within the two days by continuing to do what they
were engaged on at the time the bank broke, viz., raising the
level of their natural dyke or ridge of high land.

Then there is the theory that a sand-boil bursting up within
a few feet of the toe of the dyke (which they class as an act
of God) was the cause of the bank breaking. The existence
of a break in the surface of the ground near the dyke is estab-
lished, but the evidence as to the effect of this is not sufficiently
definite and convincing to enable me to hold that such was the
case. It seems to me that it was the lack of or insufficiency of
repair that caused the bank to give way when the time of stress
came. This, I think, is a fair inference to be drawn from
the evidence as a whole.

I would prefer to put the defendants’ liability, if any, on
this ground, as it seems to me better established than that of
faulty construction. If this finding of fact is well founded,
it remains only to consider whether, under the statute, a liability
to repair and maintain is cast upon the defendants. The work
was constructed in 1911 and 1912, but I think it necessary to
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go back to the consolidation of the British Columbia statutes
of 1897, being chapter 64 of those statutes. Under the head
of “Powers and Duties of Commissioners,” and at section 18(1)
we find the Commissioners are given power to build, make,
operate, ete., dykes, dams, ete., and goes on to recite:

“And it shall be their duty to execute or cause to be executed the
works . . . . and to sec that the same are duly operated and maintained
in a proper state of repair.”

This section is carried through in the Revised Statutes of
1911, Cap. 69, without change. This Act (the Drainage,
Dyking and Irrigation Act) was again consolidated and amended
in 1913, Cap. 18, and section 52 of that Act takes the place of
section 18 of the Revised Statutes of 1911. Section 52, as
amended by section 6 of Cap. 23, of 1919, reads as follows:

“The Commissioners shall have power to execute or cause to be executed,
the works shewn upon the plans referred to in sections 29 and 51 hereof,
filed as aforesaid, or decided upon in accordance therewith, and to see
that the same are duly operated and maintained in a proper state of
repair. In executing, maintaining and operating the said works, the
Commissioners shall have power to construct, build, dig, make, operate,
and maintain such dykes, dams, weirs, flood-gates, . . . . as they may
deem advisable for draining, dyking, or irrigating the lands in the district:
provided that no such works shall be executed until plans shewing the
location thereof have been deposited in the Land Registry Office pursuant
to the provisions of this Act, and that no works injuriously affecting
natural or artificial waterways shall be executed until approved by the
Minister of Lands. It shall be their duty to attend to the making,
levying and collecting of taxes, and to properly apply all sums collected,
and generally to carry out the provisions of this Act.”

Had section 18(1) of Cap. 69, R.S.B.C. 1911, remained
without change, I think there can be little doubt that the
plaintiffs could maintain an action and that the defendants
would be liable. The point came before this Court in Me-
Phalen v. Vancouver (1910), 15 B.C. 367, where we held
the City liable for non-repair. This case was carried to the
Supreme Court of Canada and our judgment affirmed (45
S.C.R. 194). Their Lordships in the Supreme Court dealt
fully with the leading English cases bearing upon the subject,
ineluding cases in the House of Lords and Privy Counecil, and
I need not do more than refer to that case.

The point to be decided then is: Ilas the change in our
statute above referred to weakened the effect of that case as an
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authority, as applied to the existing change? In my view it
has not, though it has made the matter more difficult to deter-
mine. The duty cast upon the Commissioners in the original
statutes to maintain in a proper state of repair (in viewing the
intention of the Legislature), if it is to be deemed to be relieved
against by subsequent enactments,those enactments should either
be in express words, or at all events in such language as would
enable us to say the Legislature must have so intended. Tt
is true the wording has been altered in the repealing Act, and
had the duty not been before expressly imposed we might find
difficulty in concluding liability. Where we find words directly
imposing a duty and no express words relieving against that
duty in a later statute, we are then entitled to gather from the
Act generally what was the intention of the Legislature.

Now turning again to section 52 of the Act of 1913, the

words are:

“The Commissioners shall have power to execute, or cause to be
executed, the works shewn upon the plans . . . . and to see that the
same are duly operated and maintained in a proper state of repair.”

Tt seems to me that a reasonable construction of those words
would be to say that the power to construct and the power to
maintain in proper repair run together. The Commissioners
are not compelled to construet, and if they do not no question
of repair could of course arise, but if on the other hand they
decide to construct and do construct, are they free from any
duty or obligation to repair under the statute? Once having
exercised their powers of construction of what would, if allowed
to go into disrepair, be a dangerous menace under flood condi-
tions, I can scarcely conceive of a Legislature intending to
relieve them of a duty previously imposed in express words,
unless they in just as express words so intimated.

In the result the appeal against Ellen M. Morrison is allowed,
and as against the other plaintiff, dismissed.

McPurtrres, J.A.: T am in agreement with the judgment
of my brother GALLIHER.
Appeal allowed in part.

Solicitors for appellants: Hamilion Read & Jackson.
Solicitor for respondents: W. S. Deacon.
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CANADIAN CREDIT MEN’S TRUST ASSOCIATION,
LIMITED v. JANG BOW KEE AND YIN SHEE.

Bankruptoy — Authorized trustee — Action — Unsuccessful on appeal —
Personal liability for costs—Jurisdiction—Can. Stats. 1919, Cap. 36,
Secs. 63 and 68(2)—Bankruptcy Rules 5}(3) and 71.

The Court of Appeal when acting as a Court of Appeal in Bankruptey has
absolute jurisdiction over costs.

On motion to the Court of Appeal by the authorized trustee in bankruptey
(who had been successful in an action in the Court below but unsuec-
cessful in the Court of Appeal) to vary the settling of the judgment
by the registrar which made him personally responsible for the costs
of the opposite party:—

Held, per Macponarp, C.J.A. and Garrruer, J.A., that in section 68(2)
of The Bankruptey Act which provides that *“subject to the provisions
of this Act and to General Rules, the costs of and incidental to any
proceeding in Court . . . . . shall be in the discretion of the Court.”
The word “Court” has impliedly a wider meaning than that given in
the interpretation clause, and said section applies to the Court of
Appeal. In the present case the clause making the trustee personally
liable should not be struck out.

Per MARTIN, J.A.: The combined effect of the section and rules of The
Bankruptcy Act governing appeals is that appeals thereunder coming
before the various Appeal Courts are to be disposed of in all respects
both as to subject-matter and costs as if they were ordinary appeals,
the expansion of the meaning of “Court” is therefore unnecessary
and the motion should be dismissed.

MOTION by way of appeal from the settling of the judg-
ment of the Court of Appeal by the registrar who inserted a
clause in the judgment making the unsuccessful appellant
personally responsible for the costs. The Quong Tai Chong
Company made an assignment on the 27th of December, 1920,
and the plaintiff was, pursuant to the provisions of the Aect,
made the authorized trustee. On the 1st of December, 1920,
the defendant Jang Bow Kee, who was a partner in Quong Tai
Chong Company, transferred certain property to his wife, the
defendant Yin Shee. The plaintiff brought action to set aside
the conveyance as made with the intent to defeat and defrand
the creditors of Quong Tai Chong Company. The plaintiff
succeeded on the trial but judgment was given against it on
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appeal. Heard at Vietoria on the 8th of February, 1922, by
Macpoxacp, C.J.A., Martiv, Garvraer and Eserts, JJ.A.

O’Brian (Brown, K.C., with him), for the motion: This
question is governed by the recent judgment of this Court in
Bond v. Conkey (not reported). The trustee succeeded below
but failed here. The jurisdiction is under section 63 of The

March 10.
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Bankruptey Act.  There is no inherent jurisdiction as to costs. Assoctarion

Section 68(2) provides that the costs are in the discretion of
the Court. Under the Bankruptey Rule 54(3) the trustee is
not personally liable for costs unless for some special reason the
Court otherwise orders. The English rule only applies where
the trustee is a defendant: see Baldwin on the Law of Bank-
ruptey, 11th Ed., 882. Under Bond v. (Conkey section 63
does not apply when sitting as a Court of Appeal but in this
case the Court was sitting in bankruptey. As to his personal
liability see Williams on Bankruptcy, 12th Ed., 355; Baldwin,
201 and 271; Ex parte Leicestershire Banking Company. In
re Dale (1884), 14 Q.B.D. 48.

O’Dell, contra: Rule 71 provides that appeals in bankruptey
matters are regulated by the rules of the Court hearing the
appeal.  This does away with his argument and leaves the
matters entirely in the discretion of the Court. One of the
rules of the Court is that costs follow the event.

O’Brign, in reply.

Cur. adv. vult.

106th March, 1922,

Macpowarp, C.J.A.: These proceedings were taken by the
authorized trustee, under an assignment pursuant to The Bank-
ruptey Act, made by one Jang Bow Kee. They were com-
menced in the Bankruptey Court to set aside a conveyance on
the ground of fraud. They were successful and on appeal
to this Court the appeal was allowed. The registrar inserted
in the judgment of this Court a clause directing the unsuccess-
ful appellant to pay the costs of the respondents personally and
this motion is made to vary the formal judgment by striking out
the personal order against him.

The Bankruptey Act, Sec. 2(1), defines “Court” or “the

v.
Jaxg Bow
Kee

Argument

MACDONALD,
C.3.A.
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Court™ to mean, unless the context otherwise requires or implies,
the Court which is invested with original jurisdiction in bank-
ruptcy under the Act, and such Court in this Province is the
Supreme Court (section 63(a)). By the same section 63,
subsection 3(b), the Court of Appeal of British Columbia is
constituted an Appeal Court of Bankruptey. Then section
68 (2) declares that “subject to the provisions of this Act and
to General Rules, the costs of and incidental to any proceed-
ing in Court . . . . shall be in the discretion of the Court.”
Rule 54 (3) of the general rules provides that,

“where an action is brought by or against an authorized trustee as repre-
senting the estate of the debtor, or where an authorized trustee is made

- a party to a cause or matter, on his application or on the application of

MACDONALD,
C.J.A.

any other party thereto, he shall not be personally liable for costs unless
the judge before whom the action, cause or matter is tried for some special
reason, otherwise directs.”

The General Rules, 68 to 71 inclusive, deal with appeals to
the- Appeal Court and provide for the giving by the appellant

of security for the costs of the appeal, and rule 71 declares that,
“subject to the foregoing Rules, appeals to the Appeal Court in any bank-
ruptey distriet or division shall be regulated by the Rules of such Court
[the Court of Appeal of British Columbia], for the time being in force
in relation to appeals in civil actions or matters.”

Such rules do not extend to or deal with the question of
costs, that subject being dealt with by a section of the Court
of Appeal Act. It is true that the section of the Act has been
imported into the rules for convenience by the compiler of the
rules, but it is not in fact a rule at all. The English Bank-
ruptey Act gives an appeal to the Court of Appeal in Bank-
ruptey, but provides that, subject to the bankruptcy rules, the
Court shall be governed by the provisions of Order LVIII. of
the Rules of the Supreme Court, which gives the Court dis-
cretionary power over costs. It is, therefore, as if Order
LVIII. were incorporated in The Bankruptey Aect. Had the
rules of the Court of Appeal of British Columbia been like
the English rules, there would be no difficulty in this case.
The Bankruptey Aect and Rules make no provisions other than
what I have adverted to with respect to the jurisdiction of the
Appeal Court over costs.  And yet it is apparent from the
provisions requiring security for costs of an appeal to be given,
that Parliament contemplated the Appeal Court in Bankruptey
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having jurisdiction over the costs. The Appeal Court of Bank- C:I‘f;g‘f
ruptey has only the jurisdiction given it by the Aect; it is

a statutory Court. The Appeal Court of Bankruptey, by see- 1922
tion 63, subsection (3), is vested with and, T think, confined to March 10.
power and jurisdiction, except as varied by general rules, to .,

CANADIAN
pronounce the order or decision which ought to have been pro-  Crepir

nounced by the Court appealed from. Subject to said rules, 1:}4;?5;2
it follows the procedure of the Court of Appeal of British ASSO%IATION
Columbia, but the power to give costs is not a matter of pro- JANG Bow
cedure. In the common law Courts this power was statutory, Kee
commencing with the Statute of Gloucester, 6 Edw. I. In the
Court of Chancery it seems to have been inherent in the Court,
but whatever the powers of these Courts were as to costs inher-
ent or otherwise, there are no words, I think, in The Bankruptey
Act which confer the jurisdiction of those Courts upon the
Appeal Court of Bankruptey, except that specifically mentioned,
viz., to pronounce the judgment which the Court below ought
to have pronounced, and, if I am not in error in my construc-
tion of the Aect, jurisdiction over costs.

It remains, therefore, to consider whether upon the true con-
struction of the several sections of The Bankruptey Act to
which we have been referred, either expressly or by necessary
implication, the Appeal Court has been given power over costs.
This, T think, depends upon the construction to be put upon o AID,
the word “Court.” Tt will be seen that “Court,” unless the c.oa.
context otherwise requires or implies, 18 to be taken to mean
the Court of original jurisdiction. Now the provision for
the giving of security for costs of an appeal, I think, necessarily
implies that the Appeal Court should have jurisdiction over
costs, and therefore the true construction of said section 68 (2)
is that Parliament there made use of the word “Court” in a
broader sense than that defined in the interpretation clause; in
other words, “Court” has impliedly in this connection a wider
meaning than in the definition. Such a construction will give
effect to the manifest intention of Parliament and obviate the
absurdity of holding that Parliament intended to make pro-
vision for security for costs of a Court which otherwise would
have no jurisdiction to award costs. I think, therefore, that
section 68 (2) is applicable to the Appeal Court.
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General Rule 54 (3), above mentioned, does not call for or
admit of the construction which I have placed upon section
68 (2). I think that rule must receive the narrower con-
struetion. It refers to costs of an action and the trial thereof.
It is the “judge” who is directed to give the costs in the manner
there stated and not the Court.

On this construction of section 68 (2) the Appeal Court has
untrammelled diseretion over costs, and in the exerecise of that
discretion in the present case I would not sirike out of the
formal judgment the clause making the trustee personally liable.
It may be thought that this conclusion is at variance with the
decision of the Court of Appeal in Bond v. Conkey, not yet
reported. That was an appeal to the Court of Appeal of
British Columbia, a Court constituted by authority of the Pro-
vincial Legislature, while the Appeal Court of Bankruptey is
a Court constituted by authority of the Dominion Parliament.
A new jurisdietion is given to the former Court, which it is
to exercise in accordance with The Bankruptey Act and Rules
and the practice therein pointed out. In that case the action
was commenced before the receiving order was made. After
the bankruptey the plaintiff applied for security for costs of
the action on the ground that the defendant had become a bank-
rupt. An order was made that the security be given within
a time specified, otherwise the action should stand dismissed.
After the expiration of the time and after the action according
to the order stood dismissed, the trustee in bankruptey moved
to be made a party and to be permitted to defend. That
application was dismissed. An appeal was taken to the Court
of Appeal of British Columbia, and was dismissed. Counsel
for the trustee invoked said section 68 of The Bankruptey Aet
and the General Rule 54 (3), and submitted that the costs of
the appeal should not be made payable by the trustee person-
ally. His application was dismissed on the ground that the
Aect and rule were inapplicable to the Court of Appeal, which
they clearly were, the whole proceeding both in the Court below
and in the Court of Appeal being entirely outside The Bank-
ruptey Aect and Courts. It is clear that the decision in that
case as to costs was right and that the statutory provision
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governing the Court of Appeal of British Columbia was applic-
able and the appeal being dismissed, that the costs should be
ordered to follow the event.

We have, however, in this case an entirely different situa-
tion: we have proceedings commenced in bankruptey under
The Bankruptey Aect and carried from the Court of original
jurisdiction in bankruptey to the Appeal Court of Bankruptey.
In support of the construetion which I have put upon section
68 (2) I refer to In re Estate of Sir William Van Horne,
Deceased (1919), 27 B.C. 269, where I ventured to read the
words “net value”’ in accordance with the context rather than
with the definition given in the Act. In the interpretation
of the section of the Act there in question, the Succession Duty
Act, Cap. 217, R.S.B.C. 1911, there were no such words as we
find in this Act, “unless the context otherwise requires or
implies,” yet that decision was upheld in the Privy Council,
sub. nom. Royal Trust Company v. Minmister of Finance (1921),
3 W.W.R. 749; [(1922), 1 A.C. 87], where notwithstanding
the definition, the meaning of the words “net value” were made
to conform to the context in order to carry out what appeared
to their Lordships to be the intention of the Legislature.

Marrrw, J.A.: This is a motion to vary the registrar’s settle-
ment of the judgment we pronounced herein on January 24th
last, whereby the appeal of Jang Bow Kee e¢f al. from the
Supreme Court of British Columbia in bankruptey was allowed
as against the trustee in bankruptey (the Canadian Credit
Men’s Trust Association, Ltd.) of the Kwong Tai Chong Co.
In drawing up the formal order the registrar inserted a eclause
directing the said trustee to pay personally the costs of the
appeal which it had unsunecessfully resisted, complying in this
respect with the settlement I made in Chambers of the judg-
ment we delivered in Bond v. Conkey (on a motion by a trustee
in bankruptey for leave to appeal in an ordinary action in the
Supreme Court) based primarily upon the general principle
laid down by the Privy Council in Pitts v. La Fontaine (1880),
6 App. Cas. 482; 50 L.J., P.C. 8, which settlement was affirmed
by this Court on August 2nd last, when the matter was reheard
by it and the review of my settlement being considered to be
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in effect a rehearing de novo of the motion before me in Cham-
bers, and not an appeal (for which no provision is made) I,
at the request of my brothers, took part in the rehearing. Upon
that rehearing the matter was fully debated and my brother
McPmiieies made the following observations when judgment

was delivered as aforesaid at the close of the argument:

“I am of like opinion, I think Mr. Justice MARTIN took the right view;
and I would shortly put it upon this ground, that rule 54, subsection (3},
as I read it, has no application to this Court of Appeal. ‘The Court in
awarding costs,’ the rule starts out, ‘may direct, ete., and that is a
controlling provision, applicable to all the other sections. And when I
look into the interpretation of ‘Court,” it is unquestionably confined to
the Bankruptey Court, and I do not see anything strange in that pro-
vision, because 1 think the intention of Parliament was to put in the
Winding-up Act, and all these Acts, something in the form of a code, for
the benefit of the decisions of the various judges, when it comes to carry-
ing out the provisions of the Act, in so far as application is made to them.
The parties, then, have had the benefit of these decisions, and if they wish
to go further, and if they have gone outside of the code they know that
they must go with the incidental risk. And in this case the incidental
risk is that, in accordance with the cases which Mr. Mayers has referred
to in England, which I think are apposite and absolutely binding in effect
upon this Court, the trustee in coming into this Court has come in with
the incidental risk, which is that he shall have to pay costs out of his own
estate first; and the question whether he shall be entitled to recoup him-
self out of the estate in which he has acted is another matter not before
this Court. And it is right and proper too, if he does go into the Bank-
ruptey Court, that the trustee should not go there vicariously, and
carelessly generally, but he should go with all due and proper security
against his own estate, which he imperils should he not so go, unless there
is a cause that warrants him going.”

But it is submitted that as our judgment in that case was
given in a purely Provincial matter in the course of an ordinary
appeal in this Provincial Court, and since this is a Federal
matter, though in this Court, we are a special statutory tribunal,
exercising a Federal jurisdiction under The Bankruptey Act,
1919, Cap. 36, therefore our said decision does not apply to
the costs of the present appeal, which should be governed by
said Act, and unless said rule 54 or section 68 gives us juris-
diction we cannot award them.

This submission necessitates a close examination of The
Bankruptey Act and Rules.

The only interpretation of “Court” to be found in the Act
is in section 2, whereby it is enacted that—
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“In this Act, unless the context otherwise requires or implies, the
expression,— (1) ‘Court’ or ‘the Court’ means the Court which is invested
with original jurisdiction in bankruptey under this Act.”

This interpretation is carried into the Rules by No. 2 thereof,
but with the addition, in italies, that “unless the context or
subject-matter otherwise requires,” ete.

By section 63 (1):

“The following named Courts are constituted Courts of Bankruptey
and invested within their territorial limits . . . . with such jurisdiction

at law and in equity as will enable them to exercise original, auxiliary
and ancillary jurisdiction in bankruptey. . R

And the Court so “named” for British Columbia is ‘“‘the
Supreme Court of the Province.”

Appeals from that Court of first instance are provided for

by subsection (3) of the same section 63, as follows:

“The Courts in this subsection named are constituted Appeal Courts of
Bankruptey, and, subject to the provisions of this Act with respect to
appeals, are invested with power and jurisdiction to make or render on
appeal asserted, heard and decided according to their ordinary procedure,
except as varied by General Rules, the order or decision which ought to
have been made or rendered by the Court appealed from. All appeals
asserted under authority of this Act shall be made,—

“(b) In the Provinces of British Columbia, Manitoba and Saskatchewan,
to the Court of Appeal of the Province; )

“(f) In the Yukon Territory, to the Court of Appeal of the Province
of British Columbia.”

After reading all the Act and Rules I find that whenever
the Appeal Court is referred to it is so designated throughout
them, e.g., in section 74 (under “Review and Appeal”) and
in rules 6871 (sub tit. “Appeals to Appeal Court”), and it
is clear therefore, unless the meaning of “Court” in rule 54
is to be expanded because the interpretation under said section
and rule so “requires or implies,” having regard to ‘“the con-
text or subject-matter,” that it must be restricted to the Court
of first instance. Is there anything then which requires that
expansion? It certainly is not necessary if the Act has other-
wise sufficiently provided for the “subject-matter” of costs in
appeal. It is clearly provided for in the said group of rules
68-71, in an important particular, viz., security for the costs
of an appeal, which is the first place, to the extent of $100,
are directed “‘at or before the time of entering an appeal” to
be lodged in the Court (i.e., appealed to) “to satisfy in so far
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as the same may extend, any costs that the appellant may be
ordered to pay,” and power is given to the Appeal Court “in
any special case [to] increase or diminish the amount of such
security or dispense therewith.” So here is a fund in Court
to satisfy so far as may be “any costs that the appellant may be
ordered to pay,” and such a general provision must be regarded
at least as contemplating the exercise by the Appeal Court of
its jurisdiction over costs in its ordinary way in all appeals
brought before it from whatever source, and which it may order
to be paid by the proper party. This view is confirmed by
rule 71, the last of the said group, as follows:

“Subject to the foregoing Rules, appeals to the Appeal Court in any
bankruptey district or division shall be regulated by the Rules of such

Court, for the time being in force in relation to appeals in civil actions
or matters.”

This means that, subject to the special provisions made in
the rules (i.e., 68-70), appeals from the Bankruptey Court are
to be dealt with by the Appeal Court in all respects as in
ordinary civil appeals, and indeed it is so declared by said sub-
section (3) of section 63, already cited, which declares that
appeals are to be “heard and decided according to their ordinary
procedure.” So we find that proceedings before the Appeal
Court are “regulated” by its rules and also by its “ordinary
procedure.” I regard these words as being used necessarily
in their broadest sense to cover all that ordinarily takes place
in a Court of Appeal in the course of its ordinary hearing and
disposition of the appeal before it, and not as being confined
to formal Rules of Court which are, in this Province for
instance, promulgated by the Lieutenant-Governor in Couneil
under section 72 of the Supreme Court Act, R.S.B.C. 1911,
Cap. 58, and not by the Court. There are many “Rules of
Court” in the true sense which govern the exercise of the
jurisdiction of this Court which are not to be found in such
Rules but are to be found in the Court of Appeal Aet, R.S.B.C.
1911, Cap. 51, and in the Court’s unwritten code of rules
which have been long firmly established in it and its pre-
decessor, the former Iull Court. One striking example is
the awarding of the costs of a great variety of motions during
the hearing—such as to quash for want of jurisdiction; to
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extend time for appeal; to enter appeal books; for security;
to admit fresh evidence; to amend appeal books; or of adjourn-
ment, about all of which not a printed or written word is to be
found in rules or statutes, yet this Court has from legal time
immemorial awarded them without question, and it has
repeatedly decided that it has power to dismiss an appeal with
costs though it has no jurisdiction to entertain it. On the other
hand section 23 of the Court of Appeal Act confers in terms a
power of costs on preliminary objections, and the latest formal
Rules of Court 872 B. and C., promulgated on July 31st, 1920,
respecting the cost of appeal books, confer upon us the power
of costs over appeal books, as we decided in Dominiton Trust
Co. v. Brydges (1921), [30 B.C. 264]; 3 W.W.R. 391,
though they are, as I therein pointed out, p. 394, quite distinct
from the costs of the “event” of the appeal which are covered
by section 28 of said Act, and the costs of the other motions
above mentioned are equally distinet from those of the “event.”
It must not be forgotten that this Court in its administration
of the joint principles of equity and common law is the inheritor
of the powers of those Courts in England and possesses certain
inherent powers over costs, subject of course, to legislative
restriction (here, under said section 28) some of which are
those noted by the Chief Justice in Dominion Trust Co. v.
Brydges, supra, at p. 393, thus:

“It is, I think, clear that before the Judicature Act, the Court of
Chancery enjoyed and exercised jurisdiction inherent in the Court to
impose costs of particular proceedings upon the party who ought to pay
them, irrespective of whether he were the plaintiff or defendant. When,
therefore, there is in the opinion of the Court, good cause for ordering
that the costs of a particular proceeding or matter in the appeal, should
be paid by the successful party, the Court has full discretion and, in the
exercise of that discretion, may order a respondent as well as an appellant
to pay such costs.”

And after noticing the practice of depriving successful liti-
gants of costs for misconduct, he goes on to say:

“That was the exercise of the inhert power of the Court, a power which
this Court possesses in as full a measure as did the former Court of
Chancery, subject of course to the restrictions imposed by statute, which
restriction is wholly removed when good cause is found. The practice
which prevailed in England is considered more at large in James Thomson
& Sons v. Denny (1917), 25 B.C. 29; (1918), 1 W.W.R. 435.”

4
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And he concludes by saying that “the new rule neither adds
to, nor detracts from this inherent jurisdiction.”

At p. 394, I expressed the opinion that we had inherent
jurisdiction over the matter, as did also my brother Garrrmeg.

It follows from all this that, in my opinion, the combined
effect of the said sections and Rules of The Bankruptey Act
is that appeals thereunder coming before the various Appeal
Courts are to be disposed of in all respects, both as to subject-
matter and costs, as if they were ordinary appeals, and there-
fore there is no necessity for expanding the meaning of “Court”
under said rule 54. This matter of Provincial Courts exer-
cising Federal jurisdiction has been considered in our judgment
delivered three days ago in In re Alevander, Weaver Estate,
and Vancouver Harbour Commassioners (1922), lante p. 117;
1 W.W.R. 1254, wherein I said, p. 1256:

“It is to me, at least, equally clear that where it [a Provineial Court]
is selected by the Federal Parliament as the tribunal to hear and deter-
mine Federal matters it does so in and by the ordinary way of its con-
stitution and machinery, though it doubtless would be open to the Federal
Parliament to require it to be extraordinarily constituted for that purpose,
should it be deemed advisable.”

See also Bilsland v. Bilsland (1922), 1 W.W.R. 718.

I am, therefore, of opinion that we are bound by our prior
decision in Bond v. Conkey, and that the settlement of the
judgment herein by the registrar in pursuance of it was right,
and therefore this motion should be dismissed with costs.

Garrmer, J.A.: I agree with the Chief Justice.
Eserts, J.A. agreed in dismissing the motion.
Motion dismissed.

Solicitors for appellants: Livingston & O’Dell.
Solicitors for respondents: Ellis & Brown.
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HOOPER v. THE CORPORATION OF THE CITY OF couvrror
NORTH VANCOUVER. APPEAL

1922
March 10.

Municipal corporation—Powers of council—By-law—Resolution discount-
ing fares on ferry—Right of action by ratepayer—Injunction—Irre-

parable injury—Attorney-General as necessary party. HoopER

An order was made granting an interlocutory injunction in an action to (:I;/{( oF
restrain a municipal corporation from operating a municipal ferry  NORTH
under a resolution which provided for the allowing of a discount on VANCOUVER
the regular fares.

Held, on appeal, reversing the order of MurprY, J. (GALLIHER and EBERTS,

JJ.A., dissenting), that the order be discharged.

Per Macponarp, C.J.A., and McPanvies, J.A.: The plaintiff had not
suffered any special damage and if it could be said that the action lay
because there might be damage to the public then the Attorney-General
is a necessary party.

Per MARTIN, J.A.: The plaintiff had not shewn that he had suffered
irreparable injury.

APPEAL by defendant from two orders of MurpHY, J., of the
17th and 29th of November, 1921 (see 30 B.C. 336) granting
an injunction restraining the Corporation from issuing, honour-
ing, or accepting passes on the municipal ferries from North
Vancouver to Vancouver City provided for by resolution of
the Municipal Council under powers conferred on the Council
by by-law No. 392 of the Corporation. The plaintiff is a
ratepayer of the City of North Vancouver and said Corpora-
tion is the owner of the municipal ferries and the municipal
council passed a by-law empowering said Council to issue
to every bona fide resident or ratepayer who produces a certifi- Statement
cate from the city clerk that he is such, a book of 20 tickets
per month, and that each bona fide resident or ratepayer be
entitled to 21 tickets per month for each book of 30 commuta-
tion passenger tickets purchased by him. An injunction was
granted by Murpny, J. until trial on the 17th of November,
1921, and an application to set aside said order on the 29th of
November following was dismissed.

The appeal was argued at Victoria on the 11th of January,
1922, before Macpoxarp, C.J.A., Marrin, GaLrLiner, Mc-
Puriries and Eserts, JJ.A.
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Mayers (A. C. Sutton, with him), for appellant: There are
three objections to the injunction: (a) The plaintiff has no
interest to maintain the action; (b) there is no irreparable
damage, in fact no damage at all; (c¢) the proper remedy was
under the Municipal Act. Under the resolution free passes
were to be given to persons who purchased a certain number:
see Robertson v. City of Montreal (1915), 52 S.C.R. 30;
Dechene v. City of Montreal (1894), A.C. 640; Dundee Har-
bour Trustees v. D. & J. Nicol (1915), A.C. 550; Macllreith
v. Hart (1908), 39 S.C.R. 657 at pp. 661-2.  As to his right
of action see Towers v. African Tug Company (1904), 1 Ch.
558 at p. 566. On the question of damages see Elmhirst v.
Spencer (1849), 2 Mac. & G. 45; Johnson v. Shrewsbury and
Birmingham Ratlway Co. (1853), 3 De G.M. & G. 914
at p. 981; Dyke v. Taylor (1861), 3 De G.F. & J. 467;
Attorney-General v. Cambridge Consumers Gas Co. (1868),
4 Chy. App. 71 at p. 83; Fletcher v. Bealey (1885), 28 Ch.
D. 688. He must shew he sustained substantial injury. He
could not bring this action without the Attorney-General: see
Corporation of Oak Bay v. Gardner (1914), 19 B.C. 391.
There is another appropriate remedy: see Keay v. City of
Regina (1912), 2 WW.R. 1072 at p. 1076; Hope v. Hamilton
Park Commissioners (1901), 1 O.L.R. 477. . There is a dis-
tinction between a private trust and a public one: see Evan
v. The Corporation of Avon (1860), 29 Beav. 144 at p. 149.

Davis, K.C. (Burns, with him), for respondent: He has
not argued the merits but confines himself to preliminary
objections.  As to his right to bring action a ratepayer can
bring action on behalf of all ratepayers where money or property
is involved. The Robertson case does not apply as there it is
a public right. Ie can bring an action when money is
involved: see Meredith & Wilkinson’s Canadian Municipal
Manual, 415-9. A ratepayer is distinguished from a “resident”
as he has responsibilities that a resident has not: see Dundee
Harbour Trustees v. D. & J. Nicol (1915), A.C. 550 at p. 558.
The Attorney-General is not required as a party in an ultre
vires action which affects property rights. On the question
of irreparable damages see Robertson v. City of Montreal
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(1915), 52 8.C.R. 30; City of London v. Town of Newmarket CZE;‘;&F
(1912), 20 O.W.R. 929. i

Magyers, in reply, referred to Cory v. The Yarmouth and
Norwich Ralway Company (1844), 3 Hare 593 at p. 603. March 10.

Hoorer
Cur. adv. vult. v,
CiTy oF
10th March, 1922. v pomrl
Macpoxarp, C.J.A.: In my opinion the plaintiff had no
right to bring this action; it should have been brought, if at
all, in the name of the Attorney-General. The plaintiff has
suffered no special damage, the most that has been contended
for him is that, as a ratepayer of the City of North Vancouver,
his interests will be injured by the acts complained of. Armour,
C.J.0., in Hope v. Hamilton Park Commissioners (1901), 1

O.L.R. 477 at p. 479 succinetly states the law as follows:

“The rule is that no person may institute proceedings with respect to
wrongful acts, which if of a private nature are not wrongs to himself, and
if of a public nature do not specially affect himself, and this rule applies
equally to ultra vires transactions.”

The subject is dealt with very fully in Robertson v. City of
Montreal (1915), 52 S.C.R. 30, where there was much differ-
ence of opinion. Mr. Justice MurrrY, in the Court below,
distinguishes that case from the case at bar by saying that the
plaintiff there “had® no interest qua ratepayer different from
the interest of any resident of the City,” while he thought in MAngiALI),
the case at bar, the plaintiff qua ratepayer had an interest
different from that of a mere inhabitant of the City. In
other words, because the ratepayers of the City of North
Vancouver may suffer an injury as such, they have a special
interest apart from the inhabitants generally, which entitles
the plaintiff as one of them to bring this action. With
respect, I am unable to agree with this view of the law; the
injury must be peculiar to the plaintiff to entitle him to bring
the action, or must affect him in a manner different from that
of others generally. I do not think any distinction can be
drawn between the ratepayers of the Municipality and the
public generally sufficient to found this action in the plaintiff.
The learned judge no doubt had in mind the class of cases
referred to by the learned Chief Justice of the Supreme Court

1922
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in Robertson v. City of Montreal, supra, and which he illus-
trates by the case of Crampton v. Zabriskie (1879), 101 U.S.
601, and in our own Courts is exemplified by Dundee Harbour
Trustees v. D. & J. Nicol (1915), A.C. 550, where it was held
that the person there rated could bring the action. The Har-
bour Commissioners were a quasi-private corporation with a
limited membership, having funds specially applicable to the
purpose for which the corporation was brought into being, and
were therefore trustees of the funds and the property of the
corporation. The defendant, on the other hand, is a municipal
corporation acting on behalf of the gemeral inhabitants of
the city as well as on behalf of those who are ratepayers. They
have a ferry licence and are operating a public ferry with
funds not specially allocated to that purpose. The injury, if
any, done in this case, is one which affects all ratepayers at
least equally with the plaintiff; he suffers no peculiar damage
and the action therefore, assuming that it lies at all, should
have been brought in the name of the Attorney-General.
I would allow the appeal.

Marriy, J.A.: This appeal should, in my opinion, be
allowed on the ground that it cannot be said, in the proper sense,
that any irreparable damage will be suffered by the plaintiff,
if indeed there will be any damage at a‘ll, which is, in my
opinion, doubtful, as the matter now presents itself, though in
view of the pending trial I express no decided view thereupon,
nor upon the other points that have been raised, because I think
it better that the action should proceed to trial and all ques-
tions at issue be determined as soon as may be.

Garoiner, J.A.: I would dismiss the appeal, agreeing in
the conclusions reached by the learned trial judge.

McPuirries, J.A.: With great respect to the learned judge
who granted the injunction, I cannot persuade myself that it
is a proper case in which an injunction should have been
granted. I cannot see that it all comes within the accepted
scope of being, upon a review of the facts, just or convenient.
In truth the injunction is highly inconvenient to the City Cor-
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poration, and I cannot see that the plaintiff has established even coummor
a prima facie case of special damage or injury sustained by
himself (see Elmhirst v. Spencer (1849), 2 Mac. & G. 45 at 1922
p. 50). At most, and I do not really consider that it is so, March 10.
there might be damage or injury to the public, but upon that™ g oo.n
phase of the matter the action would not be properly consti- e ox
tuted, the Attorney-General not being joined. This Court Norrm
passed upon that point in Corporation of Oak Bay v. Gardner ¥ ANCOUVER
(1914), 19 B.C. 391 (also see Hope v. Hamilton Park Com-
masstoners (1901), 1 O.L.R. 477, and Evan v. The Corporation
of Avon (1860), 29 Beav. 144, the Master of the Rolls at p.
149). Then as to the necessity that there be special injury
sustained by the plaintiff himself to give stafus to bring the
action we have the case of Robertson v. City of Montreal
(1915), 52 S.C.R. 30, and I would in particular refer to the
judgment of the Chief Justice at pp. 31-2. Here we have
a ferry, the case in the Supreme Court had reference to auto-
busses. The analogy is complete enough, and I would refer
to the judgment of Mr. Justice Duff at pp. 72, 75, and Mr.
Justice Brodeur at p. 76. It occurs to me that the Robertson
case is conclusive and, as there held, in the absence of evidence
of special injury sustained by the plaintiff he had no status
entitling him to bring the action (also see Macllreith v. Hart
(1908), 39 S.C.R. 657, Davies, J., at pp. 661-2).

MCPHILLIPS,

In view of the opinion at which I have arrived, it really 7.
is unnecessary to trench upon or deal with the merits, but in
pasting I would refer to the case of the Attorney-General v.
Cambridge Consumers Gas Co. (1868), 4 Chy. App. 71, which
was a well-constituted one, that is, the Attorney-General was
joined, and the matter for consideration was the disturbance
of the pavement of a town by an unincorporated gas company

without lawful authority for the purpose of laying down gas-
pipes, and it was held not to be a nuisance so serious and
important that a Court of Equity would interfere by injunction
preventing the doing of the work. There as here, after all,
there would be the interference with operations that are of
public advantage. I would particularly refer to what Sir W.
Page Wood, L.J., said at pp. 83-4. Then the present case is
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by no means one of irreparable injury (see Fletcher v. Bealey
(1885), 28 Ch. D. 688).

The learned counsel for the respondent strenuously argued
that the questioned resolution was ultra vires as going beyond
the authority given by by-law No. 392, Sec. 13, and it was
so decided by the learned judge. I cannot agree with this.
It is clear to me that all that has been done is well within the
purview of the by-law approved by the Lieutenant-Governor
in Council.  The authority extended was to “grant free trans-
portation and authorized the issues of passes to whom they
[the Council] may deem it advisable in the interests of the
City to do so.” I fail to see that that which has been done in
any way transcends the authority given the City Council. It
was pressed that the passes were not only to ratepayers but to
residents of North Vancouver, not residents necessarily of the
City of North Vancouver; that if there was a profit it might
well be said that it would enure to the advantage of the rate-
payers of the City, but if a loss it would be a loss falling upon
the ratepayers of the City only. Whilst this may be true yet
the ferry, after all, is in its nature a public utility, and to
carry the public generally is a matter of public advantage and
it assuredly will add to the revenue to have the public patron-
age, and the decision must be that of the City Couneil, the
authorized authority. Is it reasonable that there should be
interference at the suit of one or more of the ratepayers?
That would mean chaos and possible destruction of the ferry
service so essential to the advancement of the City in thut a
very large proportion of the inhabitants of the City of North
Vancouver and the surrounding districts as of necessity require
this ferry service to go to and from their work in the City
of Vancouver lying across Burrard Inlet, which is the stretch
of water the ferries traverse. The learned counsel for the
respondent also greatly relied upon Dundee Ilarbour Trustees
v. D. & J. Nicol (1915), A.C. 550, and that portion of the
judgment of Mr. Justice Duff in the Robertson case at p. 63

where that learned judge said:

“What I have said has, of course, no necessary bearing upon any right
a ratepayer might be supposed to have to impeach proceedings of the
council to impose a tax or rate exigible from such ratepayer.”
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Could it be said that anything might reasonably ensue which
would create the incidence of taxation? Mr. Justice Duff
refers to something which might be said to favour an action
such as the present one, but I fail to see its imminence. The
ferry service is being carried on—if at a loss it means taxation,
if at a profit the possible lessening of taxation—but there is
no threatened taxation consequent upon the course being pur-
sued, and in any case, as I view it, we have here an intra vires
step duly and properly authorized supported by the authority
of an approved by-law passed within the ambit of statutory
authority conferred upon the Municipality. It would seem to
me that the contention put forward by the learned counsel for
the respondent does not fall within the ratio of Dundee Harbour
Trustees v. D. & J. Nicol, nor within the quoted language of
Mr. Justice Duff.  Further, the present case well falls within
the language used by Mr. Justice Duff earlier on that same
page 63, namely:

“The governing body of a municipal corporation exercising law-making
powers affecting the rights of all His Majesty’s subjects presents a very
different hypothesis from a corporation administering private property
only. - For excess of power in the first case (which is a wrong against
the corporation or against the public as a whole) the appropriate remedy

seems to be by way of some proceeding at the instance either of the
Corporation itself or of an authority representing the public.”

Upon the whole I am of the opinion that the injunction was
wrongly granted; in any case the action is not properly con-
stituted to admit of the cause of action set up being adjudicated
upon, there being no case of special damage or injury sustained
by the respondent, and it is not a case of interference with any
proprietary rights.

Eserts, J.A. would dismiss the appeal.

Appeal allowed,
Gallther and Eberts, JJ.A. dissenting.

Solicitor for appellant: 4. C. Sutton.
Solicitors for respondent: Burns & Walkem.
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VIPOND v. GALBRAITH AND THE BREXNAN LAKE
LUMBER COMPANY LIMITED.

Company law—Directors sole owners of company—Vote themselves salaries
— Director as secretary of company — Right to lien — Judgment —
Creditors’ action to set aside—R.8.B.C. 1811, Caps. 243 and 93, Sec. 2
—B.C. Stats. 1919, Cap. 92.

Three directors constituting the whole body of shareholders of a lumber
company voted themselves salaries of $5,000 a year each as president,
manager and secretary-treasurer respectively. The company shut
down, but under resolution the officers’ salaries were to continue for
the following year, the secretary-treasurer staying in charge of the
works, there being evidence of his having made one small sale of
lumber and doing some piling and sawing. The plaintiff who had
supplied the company with logs brought action to recover the purchase
price. The secretary-treasurer upon being served with the plaintiff’s
writ immediately filed a lien under the Woodman’s Lien for Wages
Act and obtained judgment by default. The plaintiff obtained judg-
ment in his action some days later. An action to set aside the default
judgment for a lien was dismissed.

Held, on appeal, reversing the decision of Murrny, J., that in the circum-
stances of this case the defendant was not entitled to a lien under the
Woodman’s Lien for Wages Act.

Per McPnirries, J.A.: The judgment obtained by the official for the
enforcement of his lien is null and void against the creditors of the
company on the ground that it had been obtained by collusion with
the company with the intent of defeating and delaying its ereditors
and giving a preference.

APPEAL by plaintiff from the decision of Mureny, J., of
the 3rd of October, 1921, in an action to have a default judg-
ment of the 5th of May, 1921, in favour of the defendant
Galbraith against the defendant The Brennan Lake Lumber
Co. for $5,133.33 for wages and for a lien and all subsequent
proceedings set aside and to restrain the defendant Galbraith
from proceeding under the judgment and restraining the defend-
ant Company from disposing of its lumber. Galbraith and two
others (Miller and Johnston) formed the defendant Company in
February, 1920, for the purpose of milling lumber at Brennan
Lake. The capital was $15,000, the three men to pay $5,000
each.  Galbraith paid $5,000 but the other two paid only
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$2,000 each. In March, 1920, they purported to pass a resolu- COURT OF

tion at a meeting of the directors giving themselves a salary of
$5,000 each as president, manager and sccretary-treasurer,

APPEAL

1922

respectively. In November, 1920, the mill shut down and with March10.

the exception of a little hauling no other work was done, only
one sale of $300 worth of lumber being made in the following
vear by Galbraith. In December, 1920, Miller and John-
ston went to Victoria leaving Galbralth at the mill where
he merely acted as a watchman doing substantially no other
work.  There was evidence of the three owners arranging that
their respective salaries should continue for the following year.
The plaintiff Vipond had contracted to supply logs and a cer-
tain number of the logs supplied not having been paid for he

VIPON D

= GALBRAITH

issued a writ on the 21st of April, 1921, which was served on Statement

Galbraith the same day and he signed judgment on the 30th
of May, 1921. On being served with Vipond’s writ, Galbraith
went to Victoria and on the 238rd of April swore out an affidavit
of lien under the Woodman’s Lien for Wages Act for his salary,
the affidavit being filed in the proper office of the Court. He
issued a writ to enforce the lien on the 27th of April and
obtained a default judgment against the Company on the 5th
of May, 1921. The trial judge dismissed the action.

The appeal was argued at Vietoria on the 2nd of February,
1922, before Macpoxarp, C.J.A., Marriy, GarLrimer and
McPuirues, JJ.A.

Mayers, for appellant: The circumstances do not constitute
a lien and if they did there was fraud in claiming and enforcing
the lien as against creditors, the judgment being obtained with
the intention of defeating creditors. The resolution by them-
selves as directors allotting salaries to each is illegal. After the

mill was shut down in November, 1920, with the exception of Argument

making one small sale of lumber nothing was done by Gal-
braith. The Act was intended to protect workmen who had
a valid claim for wages earned. The learned judge below
treated him as a watchman but directors cannot vote themselves
salaries especially as against creditors of the company: see In
re George Newman & Co. (1893), 1 Ch. 674. The Fraudulent
Preference Act incorporates 13 Eliz.,, Cap. 5, Secs. 2 and 3.
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If we shew there was collusion between the judgment creditor
and the Company that is sufficient to set the judgment aside:
see Edison General Electric Company v. Westminster and Van-
cowver Tramway Company (1897), A.C. 193. There is no
difference between a consent judgment and a default judgment
in this regard. On the question of the statute of Elizabeth see
Penny v. Fulljames (1920), 1 W.W.R. 555.

Higgins, K.C., for defendant Galbraith: These men were
high-class artisans. They did not draw their salaries, they
only took what they required for living. The logs taken from
Vipond were paid for, the others were in his possession. He
is not a creditor under 13 Eliz. The three men were the sole
owners and the resolution as to salaries was regular: see In re
Oxted Motor Co. (1921), 90 L.J., K.B. 1145; In re Express
Engineering Works, Limited (1920), 1 Ch. 466. He actually
worked in cutting and hauling timber and obtained a judgment
in rem: see 2 Sm. L.C., 12th Ed., p. 776. A change of the
property to money does not affect the principle: see Minna
Craig Steamship Company v. Chartered Mercantile Bank of
India, London and China (1897), 1 Q.B. 460. A judgment
by consent or default is as effective as a contested case: see In
re South American and Mexican Company. Ex parte Bank of
England (1895), 1 Ch. 37; 2 Sm. L.C., 12th Ed, p. 713. He
cannot set aside a judgment in rem by collateral proceedings.
They did not take proceedings under the Lien Act and are
barred. Once he consented to sale and payment of money into
Court he cannot then say there is no lien after consenting to it:
see Rex v. Paulson (1921), 1 A.C. 271; Salomon v. Salomon
& Co. (1896), 66 L.J., Ch. 35 at p. 45; Inland Revenue Com-
miassioners v. Sansom (1921), 90 L.J., K.B. 627; Glegg v.
Bromley (1912), 3 K.B. 474 at p. 492; MacDonald v. Crombie
(1885), 11 S.C.R. 107.

V. B. Harrison, for defendant Company, adopted the argu-
ment of Mr. Higgins.

Magyers, in reply: As to this being a judgment in rem see
Bank of Montreal v. Haffner (1884), 10 A.R. 592 at p. 599;
King v. Alford (1885), 9 Ont. 643; Minna Craig Steamship
Company v. Chatered Mercantile Bank of India, London and
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China (1897), 1 Q.B. 460 at p. 465. A judgment in rem COURTOF

never operates by default, you must prove your case: see Harl APPEAL
of Bandon v. Becher (1835), 3 CL. & F. 479 at pp. 510-11. 1922
) March 10.
Cur. adv. vull.
Viroxp

V.
10th March, 1922. GALBRAITH
Macponarp, C.J.A.: I would allow the appeal.

Martixn, J.A.: In my opinion, upon the peculiar facts of
this case, no lien exists. It is apparent from the reasons given
by the learned judge below that he entertained a substantial
doubt about the matter, and upon further consideration I find 4% 7-4-
myself unable to sustain the judgment, because I think it has
overstepped the somewhat uncertain scope of the statute, which,
in the interest of all concerned, requires further definition.

Garriuegr, J.A.: Although there is room for argument as
to how far the Act as amended, up to the present, can be carried,
I cannot bring myself to the view that a woodman’s lien attaches GAT:T“f‘ER’
in the circumstances of this case. It seems contrary to the very o
history and purposes of the Act. I would allow the appeal.

McPurrrres, J.A.: The appeal, in my opinion, should suc-
ceed. Without entering into all the details, it is evident that
the real incorporators of the Company, three in number, of
whom the appellant Galbraith was one, entered into a venture
so arranging matters that they would each receive salaries of
$5,000 a year, they then being all the directors of the Com-
pany, the appellant Galbraith being the secretary-treasurer;
and now the respondent Galbraith is a judgnient creditor of
the Company following upon the establishment of a lien under wmceurrrirs,
the Woodman’s Lien for Wages Act. 7.4

The judgment and lien are attacked in this action upon the
following grounds: (a) That the facts and circumstances sur-
rounding the case did not admit of there being a lien estab-
lished ; that the appellant Galbraith did not come within the
purview of the Act, being the secretary-treasurer of the Com-
pany with a fixed salary, and that even apart from that did not
establish, even if he did come within the purview of the Aet,



62

COURT OF
APPEAL

1922

March 10.

VIPOND
.
GALBRAITH

MCPHILLIPS,
J.A.

BRITISH COLUMBIA REPORTS. [Vor.

that he did work entitling a lien being declared; (b) that there
was fraud in claiming and enforcing the lien as against creditors
and that it was a preference and the obtaining of the judgment
against the Company, known to be insolvent, was the obtaining
of a judgment with intent to defeat and delay the creditors.

In my opinion, the facts fully support the submission of the
appellant upon this appeal, and that the judgment and lien
must be set aside—the lien, of course, falls if the judgment
falls, being merged therein.

There can be no question upon the facts that the whole trans-
action was fraudulent from its inception and the respondent
Galbraith was privy to the fraud, the Company facilitating the
establishment of the lien and the obtaining of the judgment
(see Ex parte Reader. In re Wrigley (1875), L.R. 20 Eq.
763 at p. 766, Sir James Bacon, C.J., “a more suspicious case
cannot well be imagined”). Now the present case is one that
in all its ramifications, commencing with the incorporation of
the Company, establishes the palpable intention to exhaust all
its assets to the delay and hindrance of creditors if any should
come upon the scene. When they did they only found a totally
emasculated undertaking, if the judgment and lien are to be
held to be effectively obtained. In this connection it is only
necessary to refer to the illegal resolution whereby each of the
three parties who really constituted the Company were to receive
a salary of $5,000, and this at the commencement of things
(In re George Newman & Co. (1895), 1 Ch. 674 at pp. 685-6).
The governing law in the various Acts at present extant with
respect to Insolvents is the equal distribution of the property
and effects of ‘insolvents, and acts which are done with the
object of preventing an equal distribution are fraudulent within
the meaning of the statute law. Can it be successfully said
upon the facts of the present case, that the acts done were not
done with the object of preventing an equal distribution of the
property and effects of the Company? It would certainly be
an act of temerity to so contend, in my opinion. Unquestion-
ably it is well portrayed in the present case that all that which
is challenged was done with the object of preventing an equal
distribution of the property and effects of the insolvent Com-
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pany (see Young v. Waud (1852), 8 Ex. 221 at p. 234; 22
L.J., Ex. 27), and it is not essential that there should be
actual moral fraud but that which has been done is a fraud
within the meaning of the statute law (Allen v. Bonnett
(1870), 5 Chy. App. 577; In re Wood (1872), 7 Chy. App.
302 at p. 305; Ex parte King (1876), 2 Ch. D. 256 at p. 263

45 L.J., Bk. 109; Ex parte Payne (1879), 11 Ch. D. 539;

In re Jukes (1902), 2 K.B. 58; 71 L.J., K.B. 710; Young
v. Fletcher (1865), 3 H. & C. 732; 140 R.R. 705; In re
Slobodinsky (1903), 2 K.B. 517). It cannot be successfully
contended that there is a valid lien here because it is sup-
ported by a judgment (the judgment, of course, is invalid also
in my opinion, as previously expressed, upon the ground of
fraud and collusion). I would refer to what Eldon, L.C.,

said in Colclough v. Bolger (1816), 4 Dow 54 at p. 64:
“The sales ought not to be held valid, though they have the colour of
the protection of a decree of a Court of -Equity.”

That judgment was a collusive one (and there is really no
difference between consenting and facilitating judgment) the
facts amply support. The following language of Sir Richard
Couch, who delivered the judgment of their Lordships of the
Privy Council in Edison General Electric Company v. West-
manster and Vancouver Tramway Company (1897), A.C. 193

at p. 198, is much in point in the present case:

“It is plain from the evidence that there was an agreement between the
tramway company and the bank the effect of which was that the bank
should have a judgment, and that their judgment should have priority to
the appellants’ judgment, the object being, as Mr. Ward said, that the
bank should be in a position to protect the company, if possible, so as to
carry it on. The case comes within the provision in the section. It has
been argued for the respondents that the confession must be fraudulently
given. The section does not use that word; but the giving a judgment
by confession by a person in insolvent circumstances voluntarily or by
collusion with a creditor with intent to defeat or delay his creditors, or
to give a preference to one of them over the others, is treated by the
statute as a fraudulent act. Their Lordships approve of the decision of
the Court of Appeal for Ontario in Martin v. McAlpine [(1883)], 8 AR.
675.

“Their Lordships are of opinion that the statute makes the bank’s
judgment null and void as against the ereditors of the tramway company.
They will, therefore, humbly advise Her Majesty to reverse the decree
and order of the Supreme Court on the trial and on the appeal, and to
declare the judgment of the bank against the tramway company to be
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null and void, and to order the executions issued thereon and the certi-
ficates thereof registered as a charge against the lands of the company
to be set aside and cancelled, with costs of £he suit, including costs of
the appeal to the Supreme Court, but with liberty for the appellants to
apply to the Supreme Court for any consequential relief for the purpose
of enforeing their judgment. The respondents, the Bank of British Col-
umbia, must pay the costs of this appeal.”

There was here the apparent intent in placing the lien and
obtaining judgment of defeating the appellant in this appeal of
the rightful fruits of a judgment to be recovered following the
then pending action of the appellant (Penny v. Fulljames
(1920), 1 W.W.R. 555), and the fraudulent intent of the
directors will, through them, be attributed to the Company, and
further it was the respondent Galbraith’s intention to get a
benefit for himself.

I cannot accede to the contention made at this bar that the
attacked judgment is a judgment in rem and must conclude
all the-world and absolutely establishes the lien. In my opinion,
the present case is not within the principle as stated in 2 Sm.
L.C,, 12th Ed., at p. 779:

“The universal effect of a judgment in rem depends, it is submitted, on
this principle, viz., that it is a solemn declaration, proceeding from an
accredited quarter, concerning the status of the thing adjudicated upon;
which very declaration operates accordingly upon the stafus of the thing
adjudicated upon and, ipso facto, renders it such as it is thereby declared
to be.”

The judgment in rem is always “as to the status of the res.”
What res have we here? At most all that we have is a lien
followed by a judgment; it is not complicated by a situation
of a sale of timber held to be the subject of a woodman’s lien,
and some innocent purchaser on the scene. As to what would
happen in such a case, I express no opinion (see Minna Craig
Steamship Company v. Chartered Mercantile Bank of India,
London and China (1897), 1 Q.B. 460 at p. 465).

That the action is well founded and the judgment challenged
and its validity disproved is dealt with by Lord Brougham in
Earl of Bandon v. Becher (1835), 3 CL. & F. 479 at p. 510:

“Where you appear as an actor, object to a decree made in another
Court, upon which decree your adversary relies; and you may, either as
actor or defender, object to the validity of that decree, provided it was
pronounced through fraud, contrivance or covin of any description, or not

in a real suit or if pronounced in a real and substantial suit between
parties who were really not in contest with each other.”
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In the present case the action is properly brought to set aside o
the challenged judgment, and the evidence well entitles it to
be declared that the judgment of the respondent Galbraith — 1922
against the Company, is null and void as against the creditors Mareh 10.
of the Company, being obtained by collusion with the Company  vyiponp
with intent to defeat and delay its creditors and to give a prefer-
ence to one of them over the others, thereby doing that which
is treated by the statute law as a fraudulent act. The execu- ooy rpg
tions issued and any certificate of judgment or lien should also  7a.
be set aside and cancelled and all necessary consequential relief.
It follows that, in my opinion, the appeal should be allowed.

.
GALBRAITH

Appeal allowed.

Solicitor for appellant: F. S. Cunliffe.
Solicitor for respondent Galbraith: Frank Higgins.
Solicitor for respondent Company: V. B. Harrison.

YOUNG v. THE NORTHERN LIFE ASSURANCE  CLEMENT,J.

COMPANY OF CANADA. 1922

Insurance — Note accepted for third premium — Not paeid when due— March 16.

Amount of note paid two days after death of insured—Money accepted

. Youxa
by agent without knowledge of death of insured—Condition of policy ».
as to reinstatement. NORTHERN
Lire
A note was accepted for the third premium on an insurance policy but ASS%%ANCE

not paid when due. A few days after the note was due the insured
was drowned and two days later his wife paid the amount of the note
to the defendant Company’s agent in Vancouver who accepted the
money and gave the usual receipt, not knowing of the insured’s death.
The policy contained a proviso that “if, within the first three years
. . default be made in the payment of any premium due, or
obligation given in settlement thereof, then this policy shall, ipso
facto, become void, but it may be reinstated within two years from
the date of lapse, upon the production of evidence of insurability satis-
factory to the Company and the payment of all overdue premiums and
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CLEMENT, J. any other indebtedness,” etc. In an action to enforce payment of the
—_ amount of the policy:—
1922 Held, that the note being overdue and unpaid at the death of the insured
Mareh 16. the policy was void. The subsequent acceptance of payment of the
amount of the note by an agent of the Company without knowledge
Youna of the insured’s death was not a waiver of the breach of the condition
. v so as to effect reinstatement of the policy.
NORTHERN  y/oGoqchie v. The North American Fire I ¢ 1
LIFE cGeachie v. e Nor merican Fire Insurance Company (1894), 23
ASSURANCE S.C.R. 148 followed.
Co.

CTION to recover on a life-insurance policy. The facts

are set out fully in the reasons for judgment. Tried by
CremENT, J. at Vancouver on the 13th of March, 1922,

Brydon-Jack, for plaintiff.
Crisp, for defendant.

16th March, 1922.

CremexTt, J.: The late F. C. Young was drowned on the
17th of May, 1921, and his widow brings this action on a
policy of insurance which her husband had taken out in
February, 1919. The premium for the third year was payable
on the 20th of February, 1921, or in any case (allowing for
the 30 days of grace) on or before the 22nd of March, 1921.
For this premium a note was given which fell due on May
13th, 1921. This note was, in my opinion, an ‘“obligation
given in settlement” of the premium within the meaning of
the condition hereinafter quoted; it was not paid at its matur-
ity; but on the 19th of May, 1921, the plaintiff paid the amount
of the note to the defendant Company’s agent in Vancouver,
who gave her the usual official receipt. The insured, as I have
found, had died two days before, of which fact the defendant
Company’s agent had no knowledge. The policy provides as

follows:

“9. REINSTATEMENT: If, within the first three years that this policy
is in force, default be made in the payment of any premium due, or obliga-
tion given in settlement thereof, then this policy shall, ipso facto, become
void, but it may be reinstated within two years from the date of lapse,
upon the production of evidence of insurability satisfactory to the Com-
pany and the payment of all overdue premiums and any other indebtedness
to the Company under the policy, together with compound interest at the
rate of six per cent. per annum.”

The situation, then, on the 19th of May, 1921, was this, that

Judgment
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the policy had become void, subject to possible reinstatement
on proof of continued insurability. Such proof was, of course,
out of the question. The official receipt given to the plaintiff
on the 19th of May, 1921, has printed on the back in red ink
a copy of the condition I have above quoted, so that, in my
opinion, no question of waiver can possibly arise, particularly
as the agent in Vancouver sent to the plaintiff on the very same
day a request for evidence of insurability, enclosing a form for
signature by the insured and by a medical examiner. On this,
of course, nothing was or could be done.
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On these facts it appears clear that the plaintiff cannot

recover. See McGeachie v. The North American Fire Insur-
ance Company (1894), 23 S.C.R. 148. To my mind it
borders on the nonsensical to suggest that the defendant Com-
pany knowingly shouldered a liability for $2,000 in return for
a relatively small premium, and, without knowledge, no question
of waiver can arise.
The action is dismissed with costs.
Action dismissed.

SUNDER SINGH v. McRAE AND McRAE.

Practice—Appeal from County Court to Court of Appeal—Notice of appeal
—~Rervice on solicitor—Continuance of authority of solicitor.

Notice of appeal from a judgment in the County Court was duly served
on the respondent’s solicitors, acceptance of service was refused, and
no intimation was given as to whether they were still acting for
the respondents. On a motion to quash:—

Held, McPuiLLips, J.A. dissenting, not to be good service.

Per Macponarp, CJ.A.: Where there is no rule of Court such as r. 3
of Order VII., applicable to the case then if there remained nothing
to work out under the judgment, the solicitor in the action cannot,
without fresh instruction, accept service of a notice of appeal. His
retainer expires when the action is at an end.

Per MarrIN and GALLIHER, JJ.A.: Where nothing at all remains to be
done or to be worked out in the Court appealed from the retainer is
at an end, and service of the notice of appeal on him is entirely
unauthorized as he has no authority to receive it.

Judgment
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APPEAL by plaintiff from the decision of Lampamax, Co. J.,
of the 14th of November, 1921 whereby the plaintiff’s claim
was allowed in part and the defendant’s counterclaim was
allowed in part. The defendants moved to quash the appeal
on the ground that the notice of appeal was not properly served.
Judgment was delivered in the action on the 14th of November,
1921, and on the 14th of February, 1922, the defendants’
solicitors were served with a notice of appeal. Acceptance of
service was refused and no statement was made as to their
still acting as solicitors for the defendants.

The appeal was argued at Vancouver on the Tth of March,
1922, before Macpowarp, C.J.A., Marrtiz, Garvimer and
}:ICPHILLIPS, JJ.A.

D. 8. Tait, for appellant.

Lowe, for respondents, moved to quash the appeal on the
ground that the mnotice of appeal was not properly served:
After judgment and up to the time of service of the notice of
appeal on us we had not been retained on the appeal. The
appeal 1s a new proceeding: see Langan v. Simpson (1919),
27 B.C. 504. On the question of service on a solicitor not
retained see Annual Practice, 1922, p. 48. Iere we have
two distinet Courts. Order XXIII. r. 5, only has reference
to proceedings in the Court below. The notice of appeal should
be served on the party: see Eeg. v. Justices of Oxfordshire
(1893), 2 Q.B. 149 at p. 152.

Tait, contra: These solicitors continued to act for the
respondents after service of the notice of appeal on them and
the service is sufficient: see Kilbowrne v. McGuigan (1897),
5 B.C. 233; Arthur v. Nelson (1898), 6 B.C. 316; Lady de
la Pole v. Dick (1885), 29 Ch. D. 351. Reg. v. Justices of
Oafordshire (1893), 2 Q.B. 149 does not override the Lady
de la Pole case. On the question of retainer see fleft v. Pun
Pong (1890), 18 S.C.R. 290.

Cur. adv. vull.
21st March, 1922.

Macpoxarp, C.J.A.: The rule is well established by the

decision of the Court of Appeal in England in Reg. v. Justices
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of Oxfordshire (1893), 2 Q.B. 149, that where there is no rule o
of Court such as r. 3 of Order VII., applicable to the case, then =~ —
if there remained nothing to work out under the judgment, the 1922
solicitor in the action cannot without fresh instructions accept March2l.
service of a notice of appeal. In other words, his retainer guwper
expires when the action as such is at an end. The practice SI:GH
in this Province follows along the same lines, Arthur v. Nelson McRae
(1898), 6 B.C. 316. In that case the Court held, following
Lady de la Pole v. Dick (1885), 29 Ch. D. 351, that so long
as something remains to be done in the action, the solicitor’s
retainer continues and he may accept a notice of appeal. In
these two cases the judges did not decide the wider question
as to whether or not the retainer in the litigation extended
beyond the action to appeals which might be taken from the
judgment. They simply decided that so long as something
remained to be worked out under the judgment his retainer
continued so as to entitle him to accept notice of appeal. The M““(’J‘"?i‘fm’
case in the Court of Appeal above referred to, decides the
status of a solicitor in cases not covered by the rule, and where
nothing remains to be worked out under the judgment, and
decides that his retainer is at an end when there remains
nothing to be done in the action and that he cannot accept
notice of appeal without fresh instructions from his client.

In this case nothing remains to be done in the action. Kach
party has succeeded on claim and counterclaim for an equal
amount and neither party was given costs. That is an end
of the action and applying the principle of Reg. v. Justices of
Oxfordshire, supra, the solicitor’s retainer had expired before
notice of appeal was served upon him, and he was therefore
not a person upon whom notice of appeal could properly be
served.

Marrry, J.A.: T wish to state my reasons briefly, and they
are simply these: that this is a very exceptional case, because
it appears by a perusal of the judgment that was made below
that there is absolutely nothing at all that remains to be done y,pyyy ;4.
or to be worked out in the Court appealed from, even as to costs.
In such case, as I read the authorities, whatever might be said
in other circumstances, the retainer was at an end, and it is in
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the interest of the client that he should not be committed to the
responsibilities or obligations of further litigation without giv-
ing further instructions. Therefore, it seems to me that,
following out that practice which is a very useful one for the
protection of the client, we must declare that the service was
entirely unauthorized because the solicitor had no authority to
receive it, for he did not, for the purpose of appeal, represent
his client any longer.

Garriner, J.A.: My brother Magrrix has expressed my
view of the matter.

McPuiruies, J.A.: This is a motion to quash the appeal
upon the ground that the notice of appeal was only served on
the solicitor for the defendants in the action in the County
Court, not upon the defendants. It would appear that the
order for judgment, which is of date the 14th of November,
1921, leaves nothing to be worked out, as the amount found
due the plaintiff upon the claim is met by the same amount
allowed the defendants upon the counterclaim and neither party
was awarded costs. However, the plaintiff is appealing from
the judgment and served notice of appeal on the defendants’
solicitor on the record on the 14th of February, 1922. The
solicitor refused to accept service, but nevertheless was served
with the notice of appeal, which he did not refuse to take, and
he made no statement that he was not still the solicitor for
the defendants or assign any reason for not admitting service,
other than he wished to reserve all his rights. When the notice
of appeal was served the order for judgment had not been taken
out. This was not done until the 24th of February, 1922,
The solicitor on the record, the same solicitor, attended on the
24th of February, 1922, upon the settlement of the order for
judgment and did not then state, nor did he at any time state,
that he was not still the solicitor for the defendants. On the
21st of February, 1922, the solicitor for the plaintiff applied
to Lavpyay, Co. J. to amend his notes made at the trial, and
on the 24th of February, 1922, the solicitor for the defendants
appeared and took the preliminary objection that leave could
not be granted, that the appeal was a nullity as the defendants
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had not been served with the notice of appeal. This objec-
tion was, however, overruled by the learned County Court
judge, and the solicitor for the defendants then stated that he
‘reserved all such objections. Upon this motion to quash the
solicitor has sworn that he is a member of the firm of solicitors
who are the solicitors for the defendants, and that he was the
counsel at the trial in this action for the defendants. Now
the situation is this: Can it be said that the notice of appeal
has been effectively given? Section 121 of the County Courts
Act (Cap. 53, R.8.B.C. 1911) provides that the rules govern-
ing appeals from the Supreme Court shall govern appeals from
the County Court to the Court of Appeal. This brings in
Order VII., r. 3, and the solicitor is deemed to be the solicitor
of the party he appeared for “until the final conclusion of the
cause or matter.” In England the further words “whether
in the High Court or the Court of Appeal” have been added,
but even previous to these added words, the practice would
appear to have been to look upon service upon the solicitor on
the record as sufficient, no change of solicitor being filed as
provided for by Order VII., r. 3, as note in the Annual
Practice, 1922, p. 1097:

“Service on the solicitor on the record of the party is good service
although he has ceased to act (Lady de la Pole v. Dick [(1885)], 29
Ch. D. 351; and see now O. 7, r. 3).”

It is true we have not the added words, but it may be well
said that these words were words added out of abundance of
caution. That we have not these added words does not con-
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clude the matter. “Until the final conelusion of the cause or '

matter” are words that call for interpretation, and if it had
been necessary to interpret them to decide Lady de la Pole v.
Dick, supra, there is no doubt, in my opinion, but it would
have been decided that service on the solicitor on the record
was sufficient and constituted good service of the notice of
appeal. Observe what Bowen, L.J. said at p. 854:

“There can be no doubt that the authority of the solicitor continues
until final judgment; but have you investigated the question how far it
continues after final judgment?”

And Cotton, L.J.:

“It would be very inconvenient for it not to continue as long as there
is a right of appeal.”
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Fry, L.J. said, at p. 357:

“I give no opinion on the question whether the authority of the solicitor
on the record continues as long as the right of appeal exists.”

Now it becomes necessary for this Court to decide this point,
and in deciding it it will be a decision not only governing
appeals from the County Court, but as well from the Supreme
Court, as it is upon the practice and procedure of the Supreme
Court that the matter has to be determined (section 121,
County Courts Act, Cap. 53, R.S.B.C. 1911). T cannot advise
myself that there can be a “final conclusion of a cause” until
the time for appeal has passed. An appeal results in determin-
ing what the judgment of the Court below should have been; it
may be an affirmance, reversal or variation, and until the time
for appeal has passed it cannot be said that there has come a
“final conclusion” and if an appeal be taken the person to
serve with the notice of appeal is, in accordance with all reason,
the solicitor on the record. In passing it may be observed that
in Holmested’s Ountario Judicature Act, 4th Ed., at p. 1091,
this is stated:

“The retainer of a solicitor continues after judgment, so as to make
service of notice of appeal on him good service on the eclient until the

client takes proper steps to inform his opponent that he has withdrawn
his authority: Lady de la Pole v. Dick [(1885)], 29 Ch. D. 351.”

In Daniell’s Chancery Practice, 8th Ed., Vol. 2, p. 1130, it

is stated:

“Service of notice of appeal on the solicitor on the record for any party
to the proceedings is good service, even though such solicitor states that
he no longer acts for the party.”

Note () is referred to at the same page (1130), which
reads:

“Order VII. 3. This rule sets at rest the difficulty which was raised in
De la Pole v. Dick [(1885)], 29 Ch. D. 351.”

In Hett v. Pun Pong (1890), 18 S.C.R. 290, Strong, J., at
p- 295, said:

“In Lady de la Pole v. Dick {(1885)], 29 Ch. D. 351 it was held that
solicitors continued to represent their client after judgment, without any
further retainer, for the purpose of appealing against the judgment, and
this decision proceeded upon the principle that the retainer of the solicitor
does not terminate with the judgment but continues thereafter, in the
case of the solicitor of the party recovering the judgment for the purpose
of obtaining the fruits of it, and in the case of the solicitor of the party
condemned by it for the purpose of defending him against the execution.”

Each case must be decided upon its special facts. Can it
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be said that there has been “a final conclusion of the cause” i
when there is the absolute constitutional right of appeal that

may be exercised and is being exercised in the present case?
It is common sense, if nothing else, that the solicitor on March2l.
the record is the proper party to serve the mnotice of appeal gyxper

upon. Apart from questions of practice, it is trite SIEGH

law that notice to the solicitor is notice to the client, McRax
and here we have the solicitor making an affidavit as
late as the 3rd of March, 1922, in support of this applica-
tion to quash, stating that he is a member of a firm of solicitors
who are the solicitors for the defendants, and he is still the
solicitor on the record. In the face of this, is it possible to
give effect to this motion? With every respect to all contrary
opinion, it, in my opinion, would be a travesty upon the law
to so decide. Some reliance was placed upon the case of Eeg.
v. Justices of Oxfordshire (1893), 2 Q.B. 149. That case
was referred to by Lord Coleridge, J., in Godman v. Crofton

(1914), 3 K.B. 803 at p. 811. TLord Coleridge said:

“The case of Reg. v. Justices of Oxfordshire (1893), 2 Q.B. 149 turned
on the terms of s. 31, sub-s. 2, of the Summary Jurisdiction Aect, 1879,
which are in substance the same as those in the Act we are considering.
But there had been no service upon the solicitor in that case, because the
facts shew that at the time of service he had ceased to represent the
respondent. In Holloway v. Coster (1897), 1 Q.B. 346 the ground of the
decision is that it is sufficient if the notice reaches the person to whom
it is to be given although it is not personally served upon him. The MOPHILLIPS,
case, however, upon which I rest my judgment is that of Pennell v. TA.
Churchwardens of Uzbridge [(1862)], 31 L.J., M.C. 92, where Blackburn,
J., delivering the opinion of the Court, held that a solicitor acting for an
appellant had presumably authority to receive a case on behalf of the
appellant. Inasmuch as the case was not transmitted to the Court
within three days after the appellant had received it, the Court could not -
allow the appeal to be entered, but Blackburn, J. clearly expresses the
view that where a solicitor acting for one party does an aet which is
fairly within the scope of the authority conferred upon him the other
side may assume that he still retains his position and has authority to
accept notice. In the present case the solicitors had acted for the
respondent; there was evidence to shew that they were still so acting
when this notice was received; they were agents of the respondent to
receive the notice; the reasonable inference is that they received it on
behalf of their client, and there being no evidence to the contrary we
think that the terms of the statute have been complied with. The officer
of the Court must therefore draw up the order.”

Can there be any question here that the solicitor is not still

acting for the defendants? He has sworn to it, what more is

1922
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needed ¢ Further, can it be doubted that the notice of appeal
has reached the defendants although it has not been served
upon them ? It is really idle to contend otherwise. The case
of Reg. v. Justices of Oxfordshire, supra, offers no obstacle at
all upon the facts of the present case. As Lord Coleridge put
it, “there had been no serviee upon the solicitor in that case,
because the facts shew that at the time of service he had ceased
to represent the respondent.” In the present case at the time
of the service the solicitor served was the solicitor upon the
record, was then acting, and even after the service of the
notice of appeal was acting for the defendants (respondents),
and as pointed out made an affidavit supporting this motion to
quash, shewing that he was still their solicitor (see Scrutton,
J., in Bayley v. Maple and Co. Limited (1911), 27 T.L.R. 284
at p. 285). It may well be said that for nearly half a century
in the Province of Ontario and in this Province as well, the
practice has always been to serve the solicitor upon the record
with the notice of appeal. It would not only be “very incon-
venient” to now hold otherwise, but be destructive of a well-
recognized practice extending over, as I have said, half a
century or more. Why should we be asked to determine such
a point at this late date, and particularly why should we deter-
mine it on this motion, which lacks even a scintilla of merit?
The solicitor on the record says he is the solicitor for the
defendants, and the defendants have each sworn that they have
not been served with the notice of appeal, the affidavits being
drawn and filed by the firm of which the solicitor on the record
for the defendants is a member. That there has been no
express decision upon the point is not determinative of the
matter.  This Court of Appeal is as well entitled to pass upon
the question as the Court of Appeal in England, and in decid-
ing as I do that the notice of appeal is good and suflicient, being
served upon the solicitor upon the record, I venture to say that
that would have been the decision of the Court of Appeal in
England and the Court of Appeal of Ontario, if it had ever
become necessary to decide the matter.

Motion granted, McPhillips, J.A. dissenting.

Solicitors for appellant: Tait & Marchant.
Solicitors for respondents: Moresby, O Reilly & Lowe.
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IN RE HAGEL AND THE LAW SOCIETY OF HUNTER,

C.J.B.C.
BRITISH COLUMBIA. —_—
1922
Legal Professions Act — Application for entry as applicant for call— wypo.o1 94
Refusal by Benchers—Mandamus—R.8.B.C. 1911, Cap. 136. —

INRE
The Court will not grant a mandamus to compel the Benchers of the Law HaAGEL AND

Society to admit an individual as a member of the Society with a view STHE Law
to his qualifying himself to be called to the bar. OCIETY OF

Britisu
| CorumBiA
1\1 OTION for a writ of mandamus. Rule nist calling upon
The Law Society of British Columbia to enter the name of
Percy E. Hagel as an applicant for call to the Bar of British
Columbia and to call him. Mr. Hagel was first a member of
the Yukon Bar. 1Ile then went to Winnipeg and was called
to the Bar of Manitoba. While practising there he was con-
victed of a eriminal offence and served a term of imprison-
ment. On his release he was reinstated as a member of the
Bar of Manitoba. He subsequently came to British Columbia
and applied for entry, and was allowed to take the examination
required by applicants from other Provinces who are in good
standing on the understanding that his eall, if successful, would
be subject to the completion of his application and of it being
passed npon by the Benchers. He passed the examination
but the Benchers at the meeting following the examination
refused his application for entry and refused to call him.
Heard by Huxrter, C.J.B.C. at Vancouver on the 24th of
March, 1922.

Statement

McPhillips, K.C., for The Law Society of British Columbia:
Hagel applied to the Benchers to be entered as an applicant
for call. He passed his examination but was never entered
as an applicant. The Benchers have discretion as to whom
they shall call and no power is given to any one else to call any
person and my submission is there is no power in the Court
to interfere. It has been decided in England that a mandamus
will not lie: see The King v. The Benchers of Lincoln’s Inn

(1825), 4 B. & C. 855. The case is referred to in Halsbury’s

Argument
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Laws of England, Vol. 2, p. 362; and Vol. 10, p. 9. Whether
the Society is incorporated or not does not affect the case. Even
if mandamus lies, the Benchers in their discretion may sav
they do not see fit to put the applicant on the list: see Reg.
v. The Great Western Railway Company (1893), 69 L.T. 572
at p. 573; In re Forbes, an Advocate (1896), 2 Terr. L.R.
423 at p. 425. There would be no use issuing writ even if it
could issue: see Rex v. The Mayor and Aldermen of London
(1832), 3 B. & Ad. 255 at p. 268.

Stuart Livingston, contra: Hagel complied with all the
requirements of the rules of The Law Society on his application
and was allowed to take the examination, which he passed.
The Benchers give no reason for refusing to call him and no
hearing was given him on that occasion: see the judgment of
Harrison, C.J. in Cameron et wx. v. Wait (1878), 3 A.R. 175.
They admit the right to make application by letting him take
his examination and passing him: see the judgment of Hag-
gerty, C.J., in Hands v. Law Society (1890), 17 A.R. 41 at
p. 48; also the judgment of Osler, J. at p. 62. As in that
case there arises here a legal right. He has complied in every
way with the Act and the rules and has a legal right to be called.
He should have been refused (if at all) before going to the
expense and trouble of taking his examination. They have
never attempted to shew good cause for the refusal.

Huxrer, C.J.B.C.: I understand the point has never been
expressly decided as to whether there is a right to admission,
and I am of opinion that, after hearing learned counsel for
both sides, that there is no such right and that therefore this
application cannot succeed.

Once a person has been admitted or called, he has a right
which can be protected. The statute gives the right of appeal
in the case of disbarment to the judges of the Supreme Court
in their visitorial capacity, but it is significant that there is
no right of appeal given in the event of the refusal by The
Law Society to call or admit. In the next place, it is expressly
enacted that the Benchers may call to the bar and admit per-
sons who comply with certain conditions, including proof of
good character and reputation.  Obviously the question of
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whether such proof has been made is within the peculiar prov-
ince of the Benchers, and I think it was the intention of the
Legislature to entrust the decision in such matters to the
Benchers, and therefore in the absence of any power being
given to review their decision, the Court has no jurisdiction
to substitute its own view of what is sufficient proof for that
of the Benchers. There is no right of admission, but only a
privilege on compliance with certain conditions to the satis-
faction of the Benchers and the privilege becomes a right only
after admission. I might add that I think that the discretion
to call or to admit ought to be left exclusively to the Benchers,
and that it would not be in the public interest to permit any
‘right of review. It must be evident that a judge is not in as
good a position to pass on a matter of this kind as the Benchers,
who may interview and question the applicant, and a true
estimate of character is more likely to be correctly made by
the majority of a number who are fully competent to consider
the matter than by a judge who might find himself more or less
hampered by strict rules of law and procedure. There is a
latitude and discretion in such a matter inherent in such a
tribunal as the Benchers which is not available to a Court.

Motion refused.

McDONALD ET AL. v. BRUNETTE SAW MILL
COMPANY, LIMITED.

Woodman’s lien — Contract to fall and buck timber — “Workmen and
labourers’—Scope of—R.8.B.C. 1911, Cap. 243, Secs. 37 and 38.

The defendant, a sawmill company, contracted with L. and F. whereby
the latter agreed to log all suitable timber on a certain claim and
deliver it boomed at the mouth of the Lillooet River. On the follow-
ing day L. and F. entered into a contract with the plaintiffs whereby
the plaintiffs agreed to fall and buck all timber on said claim at
85 cents per thousand “to the satisfaction of their employers,” the
employers to furnish all tools for the work and the plaintiffs to be
allowed to draw wages at $4.50 a day. The plaintiffs on completion
of {he work brought action for the sums due, agﬁins‘c the company
because of its non-compliance with the provisions of sections 37 and
38 of the Woodman’s Lien for Wages Act.
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Held, that the plaintiffs were contractors and not labourers, that the
payments due them were not “wages” within the meaning of the
Act and the action should be dismissed.

ACTION for wages against the Sawmill Company under
sections 37 and 38 of Woodman’s Lien for Wages Act, the
Company having paid the contractors without requiring the
production of receipted pay-roll. The facts are set out fully
in the reasons for judgment. Tried by Howay, Co. J. at
New Westminster on the 20th of March, 1922.

H. 1. Bird, for plaintiffs.

(. K. Martin, for defendant.
25th March, 1922,

Howay, Co. J.: This case raises the neat question whether
the plaintiffs were workmen and labourers engaged and
employed in the obtaining, supplying, or furnishing of logs
and timber within the meaning of sections 37 and 38 of the
Woodman’s Lien for Wages Act. In another form the ques-
tion is whether the moneys due to them were wages within
these sections.

The facts are not in dispute and have been agreed upon
by the parties, who very properly have brought up for decision
this question upon which the right to maintain this aection
manifestly rests. The defendants and Messrs. Lawry and
Fulton on the 30th of August, 1917, made an agreement
whereby the latter agreed to log all the suitable timber on the
“John Stewart claim” and to deliver it boomed and ready for
towing at the mouth of the Lillocet River. On the next day
the following document was prepared between Lawry and
Fulton, the contractors, and the plaintiffs. Though it does
not appear to have been signed by the plaintiffs, it is agreed
that it represents the arrangement under which the plaintiffs

worked on the logs for Lawry and Fulton.

“MeDonald & Co. hereby agree to fall and buck all timber on the John
Stewart claim on the Lillooet River to the satisfaction of their employers
for the sum of 85 cents per thousand, final settlement to be made when
the logs are boomed and scaled at the mouth of the Lillooet River. Their
employers agree to furnish all tools in connection with the work and allow
them to draw wages at the rate of $4.50 per day.”

It is clear that the claim of MeDonald & Co. is primarily

against Lawry and Fulton for the work done under this con-
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tract, but it is claimed that under sections 37 and 38 of the
Woodman’s Lien for Wages Act the defendant is liable. The
sections provide in substance that every person entering into a
contract with another for the supplying of logs or timber must,
before making any payment thereunder, require the production
of a pay-roll of the wages due and owing to the labourers or
workmen, which pay-roll may be in the form in the Schedule,
and if payments are made without the production of such pay-
roll such person shall be liable to the workmen or labourers
for the amounts due to them. Forthe purposes of this
application, I take it, that all facts necessary to raise the
point of law, above set out, are admitted.

The sections have their source in “An Act for the protection
of Workmen’s Wages,” B.C. Stats. 1888, Cap. 40. In C.S.B.C.
1888 this statute found its way into the Mechanics’ Lien Act,
Cap. 74, sections 25, 26 and 27. The Schedule which was in
the original Act was transferred without alteration. The
sections were re-enacted in the Mechanics’ Lien Aect, 1891,
Cap. 23, Secs. 26, 27 and 28 and in the revision of 1897, still
continued as a part of the Mechanies’ Lien Act, sections 26,
27 and 28, but the Schedule was altered so as to be used under
section 12 of that Act, as well as under these special sections.
In 1910 the sections were transferred from the Mechanics’
Lien Act to the Woodman’s Lien for Wages Act, by chapter
54. Thence they passed into the revision of 1911 as a part
of the last-mentioned Act, carrying the Schedule in its altered
form. The fact that these sections were allied with section
12 of the Mechanies’ Lien Act which provided for the posting
up of receipted pay-rolls upon the works, and that the form
of pay-roll specified in the Schedule was the same, gives colour
to the construetion that the labourers referred to are those who
are employed at a specified wage per day. The marginal note
says “Receipted pay-rolls of woodmen’s wages must be pro--
duced.” And as Collins, M.R. said in Bushell v. Hammond
(1904), 73 L.J., K.B. 1005 at p. 1007, “the side-note, also,
although it forms no part of the section, is of some assistance,
inasmuech as it shews the drift of the section.” So, too, the
Schedule which contains the form in which a pay-roll may be
drawn, while not conclusive, may be looked at for the purpose
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of ascertaining what was the intention of the Legislature in
passing the enactment. This form appears only to contem-
plate the inclusion of persons employed at a daily or monthly
wage..

The terms of the contract by MecDonald & Co. shew that
the plaintiffs were, in realty, contractors to “fall and buck” at
85 cents per thousand. Stress has been laid on the expression
that they are to do the work ‘“to the satisfaction of their
employers,” but this argument carries too far, for I observe
that in the original contract between the defendants and Lawry
and Fulton, who are plainly contractors, there is a clause that
the “timber is to be logged off and all timber removed there-
from to the satisfaction of the company’s timber man.”

The term “wages” carried an idea of a personal remunera-
tion, while this document provides for remumneration to an
unknown number of people who are or may be included in the
firm of MeDonald & Co. One could hardly speak properly
of wages due McDonald & Co., but one could so speak of moneys
due to McDonald & Co. under their contract. The use of the
terms “wages” and “pay-roll,” the form of the Schedule and
the history of the legislation shew that though “wages” itself
may be broad enough to include remuneration for piece work,
yet here the particular form of wages that is being protected
is the daily or monthly form. In my opinion, however, the
plaintiffs are not even in the position of persons who are
labourers paid by the piece, but are, in realty, independent
contractors, free to regulate for themselves the hours of their
labour and to work as and where it best pleased themselves.

The plaintiffs have no contract with the defendants.  Under
common law, of course, the defendants would not be liable to
them. - To make the defendants liable they must be brought
within the statute as persons who have paid money to the con-
tractors without obtaining a pay-roll of the wages.

I am of opinion that the plaintiffs were contractors and not
labourers within the Act, and that payments due to them were
not wages within the meaning of the Act. The action must,
therefore, be dismissed with costs.

Action dismissed.
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ROYAL BANK OF CANADA v. HUMPHREYS AN]) CLEMENTJ.
- HUMPHREYS. 1922
March 27.

Promissory notes—Guarantee—~Statute of Limitations.

Rovawn
The wife of the maker of certain promissory notes guaranteed that the p,xxorw

husband would pay, the guarantee being given after the liability of Cawapa
the husband was overdue. The guarantee was signed on the 26th v.
of October, 1915, and this action was commenced on the 26th of HuMPHREYS
October, 1921.

Held, that the action was in time and the plaintiff entitled to succeed.

Garden v. Bruce (1868), 37 L.J., C.P. 112 followed.

ACTION against a husband for balance due on certain
promissory notes and against the wife upon a guarantee that
the husband would pay. The wife signed the guarantee on
the 26th of October, 1915, when the liability of the husband
was overdue and a writ was issued in this action on the 26th
of October, 1921. The necessary facts are set out in the
reasons for judgment. Tried by CremexT, J. at Vancouver
on the 21st of March, 1922.

Statement

Sur C. H. Tupper, K.C., and R. H. Tupper, for plaintiff.
Robinson, for defendants.

Creymext, J.: This is an action against hushand and wife;
against the husband for the balance due on certain promissory
notes and against the wife upon her written guarantee that
the husband would pay. At the trial 1 gave judgment against
the husband, and also against the wife as to all her defences
other than that of the Statute of Limitations, as to which I
reserved judgment. ‘

At the time when the wife signed the guarantee, October
26th, 1915, the liability of the husband was overdue, and it
is upon this peculiarity that the point as to the Statute of
Limitations (21 Jae. L., ¢. 16, as re-enacted in this Province)
arises, the action not having been begun until the 26th of
October, 1921.  Mr. Robinson quite properly admits that
where a note, for instance, falls due on a certain date, the

6

Judgment
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debtor has the whole of that day within which to pay, and that
therefore the statute does not begin to run until that day has
completely ended, so that an action begun on the same day of
the month six years thereafter would be in time. But here,
he contends, the wife’s liability arose on the instant she signed
the guarantee and he argues that that day must be ineluded in

v, N . . . . .
Humpnreys the six-year period which, as he contends, expired at midnight

Judgment

of the 25th of October, 1921. If so, the action against the
wife is too late by one day. I was much surprised to learn
from counsel that there is no reported case deciding this point
under this particular statute. But Mr. B. H. Tupper, in his
able and very helpful argument for the plaintiff, contended
that the same point had been decided in his favour in cases
under other statutes of limitation and in cases where the time
limit had been imposed by contract or will, and that the same
principle should apply here.

I may say that for the purposes of this judgment [ am assum-
ing that Mr. Eobinson is right in contending that the wife’s
Lability arose at the moment she signed the guarantee, that is
during the day of October 26th, 1915. Sur Charles Tupper
argued strongly against this view, but in the opinion I have
formed it is unnecessary to consider this branch of the argu-
ment further.

After going with some care through all the cases cited to
me, I am clearly of opinion that Mr. R. H. Tupper’s view of
the authorities is correct, and that this action was begun in
time.

Rather curiously, 1 examined Banning on Limitation of
Actions and stumbled upon a case in which the point had been
passed upon under this very statute by a strong Court, but
passed upon without discussion, upon the admission of counsel.
This case is Garden v. Bruce (1868), 37 L.J., C.P. 112. The
plaintiff in that case had lent the defendant money. The
obligation to repay arose at once on the lending of the money
and the statute then began to run. The point seriously con-
tested was as to the true date of the loan. It had been made
by a cheque dated 14th June, 1861, but the cheque had not been
cashed until the 21st of June. The action was begun on the
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21st of June, 1867. Counsel for the defendant made this CLEMENT,J.
concession: “If it” (that is, the statute) “runs from the 21st 1922
of June, 1861, the action no doubt is in time as the older cases prarch 27,
to the contrary are now no longer law.” It is to me incon-
ceivable that so strong a Court as Bovill, C.J., Keating, J., Bﬁ‘?};‘;
Montague Smith, J., and Willes, J., would have accepted this CANAD"
admission if there was any doubt in the mind of any member Husehzevs
of the Court as to its correctness. It was held that the statute
began to run from the date when the cheque was cashed and
judgment went for the plaintiff.

In view of Garden v. Bruce I content myself with a simple
citation of the cases which I presume counsel in that case had
in mind when he made the admission above quoted, and which Judgment
in my opinion fully justified the admission. See Hardy v.
Ryle (1829), 7 L.J., M.C. (o0.s.) 118; 9 B. & C. 603; Webbd
v. Fairmaner (1838), 7 L.J., Ex. 140; and the cases cited
in those two cases. For a later case, see Radcliffe v. Barth-
olomew (1891), 61 L.J., M.C. 63.

There will be judgment against both defendants, with costs.
Counsel can no doubt settle the figures. If not, the case can
be spoken to.

Judgment for plaintiff.
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LITTLE v. THE ATTORNEY-GENERAL FOR
BRITISH COLUMBIA.

Constitutional law—Liquor—Importation from another Province—Tax on
liquor so imported—Trade and commerce—Indirect tawation—B.N.A.
Aet, Sec. 121—B.C. Stats. 1921, Cap. 30, Secs. 54, 55 and 56.

The plaintiff, who lived in Vancouver, imported a case of rye whisky from
the Province of Alberta. On its arrival he asked the Liquor Control
Board for the necessary labels prescribed by the Government Liguor
Act when the Board demanded $11 tax under section 55 of said Act.
An action for a declaration that the plaintiff was under no obligation
"to pay said sum and that said section 55 was ultra wvires, was
dismissed.

Held, on appeal, affirming the decision of CremEext, J. (MARTIN, J.A.
dissenting), that the imposition by section 55 of the Government
Liquor Act of a tax on any liquor not purchased from a vendor at a
Government store is intra vires of the Provincial Legislature.

Held, further, that section 121 of the British North Ameriea Act refers
only to the levying of customs duties or other similar charges, and
the words “admitted free” in said section means free of any species
of tax that is aimed directly or indirectly at the prevention of the
importation of said articles.

APPEAL by plaintiff from the decision of Crement, J., of
the 21st of November, 1921, in an action for a declaration
that the plaintiff was under no obligation to comply with the
demand of the Liquor Control Board for payment of a certain
sum on whisky imported from Alberta. The facts are that
the plaintiff, who lived in Vancouver, purchased a case of rye
whisky from a firm in Calgary, Alberta. When it arrived
in Vancouver the plaintiff wrote asking for labels for the
whisky from the Board and in answer the Board wrote demand-
ing a tax on the whisky of $11. The plaintiff refused to pay
and brought this action which was dismissed (see 30 B.C. 343).

The appeal was argued at Vietoria on the 10th and 11th of
January, 1922, before Macnoxarn, C.J.A., MarTiy, GALLIITER,
McPurrrres and Eperrs, JJ.A.

Davis, K.C., for appellant: Sections 5345 and 6 of the
Government Liquor Act deal with taxation. If section 53
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applies to transactions with other Provinces it is ultra vires
for the following reasons: (1) It is in contravention of section
121 of the British North America Act; (2) by reason of the
decision in Attorney-General for Ontario v. Attorney-General
for the Dominion (1896), A.C. 348 as being an interference
with inter-provincial trade. It interferes with trade and com-
merce. They have not a right to impose a direct tax that is
in effect a condition upon its being brought into the Province,
and the tax is put on to prevent people buying outside and
compelling them to buy from the local Board. Next, when
Dominion legislation interferes with the Province the Dominion
shall prevail: see Attorney-General for Canada v. Attorney-
General for Quebec (1921), 1 A.C. 413 at p. 423. Prohibit-
ing importation is interference with inter-provincial trade: see
Great West Saddlery Co. v. Regem (1921), 90 L.J., P.C. 115.
Is it fair to say that because you are first allowed to get it
in your possession it makes any difference, in fact he pays by
reason of getting it from Alberta: see Attorney-General of
Manitoba v. Manitoba Licence Holders” Association (1902),
A.C. 73 at pp. 79-80.

Mayers, for respondent: The only effect of section 53 is
that if section 55 be wltra vires it saves the rest of the Act.
Section 55 does not deal solely with imported liquor nor does
it deal with all imported liquor, for instance, when it is brought
in for sale in other Provinces, as then it is not subject to the
tax. As to the tax being a condition precedent to liquor being
mmported section 121 says products of the different Provinces
shall be admitted free, but this is a direct tax which is totally
different from a customs duty which is the bulwark of indirect
taxation. This is a direct tax pure and simple: see Gold Seal
Ltd. v. Dominion Express Co. (1921), 3 W.W.R. 710. The
Province can prohibit liquor entirely if they wish to do so and
can therefore take the less stringent position that they have now
adopted.  In Attorney-General of Manitoba v. Manitoba
Licence Holders” Association (1902), A.C. 73, the argument
of Blake, K.C. goes further than the present British Columbia
Act: see also Bank of Toronto v. Lambe (1887), 12 App. Cas.
575 at p. 585.

Daves, in reply. Cur. adv. vult.
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10th March, 1922,

Macponarp, C.J.A.: T am of the opinion that the learned
trial judge has come to the right conclusion. The tax in ques-
tion is a direct tax: Bank of Toronto v. Lambe (1887), 12
App. Cas. 575; Workmen’s Compensation Board v. Canadian
Pacific Railway Company (1920), A.C. 185. It is, there-
fore, prima facte at least, within No. 2 of section 92 of the
British North America Act, giving exclusive powers of legisla-
tion in respect thereto to the Provincial Legislatures. I do
not think there is any force in the contention that the tax is in
effect a customs duty, or even that it is an attempt on the part
of the Province to prevent the importation of liquor into the
Province by imposing a prohibitory tax in furtherance of the
scheme of the Liquor Act to vest in the Province a monopoly
of the liquor traffic. While it is a maxim of our law that
that which cannot be legally done directly cannot be legally
done indirectly, yet it is not true that the Provincial Legisla-
ture cannot do that which is within its legislative powers,
because the effect of what it does may indirectly affect those
subjects over which the Parliament of Canada has been given
jurisdiction.

If there were no such Act on the statute book as the Liquor
Act and the Province had put a heavy tax on liquor within
the Province held for private or domestic consumption, it could
hardly have been contended that such a tax would have been
illegal though the effect of it would have been to reduce the
quantity of liquor imported into the Province and thus to
lessen the revenue of the Dominion from customs duties. But
because the tax is part of the scheme of the Liquor Aect, or at
all events, is authorized by a section of that Act, it is con-
tended that it must be otherwise. As was said by Mr. Justice
Duff, in Gold Seal Limited v. The Attorney-General for the
Province of Alberta (1921), 62 S.C.R. 424, the distinction
between legislation in relation to a particular subject and legis-
lation which merely affected that subject must be kept clearly
in mind when construing legislation of the Dominion, or of one
of the Provineces. A high tax on any commodity the subject
of import into British Columbia will have the effect of lessen-
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ing the volume of importation and thus will affect the
Dominion’s revenue from customs’ duties, but if the tax is
within the power of the Province to impose that fact does not
make the imposition of the tax illegal.

But if it be inferred from the context of the Liquor Act
that section 53, the section which imposes the tax complained
of, was not passed in the interest of the revenue, but as a means
of controlling the liquor traffic in the Province, yet its imposi-
tion, in my opinion, would still be within the power of the
Province. ‘

If for the purposes of the Aect, liquor once within the Prov-
ince may be controlled by prohibition of its sale in the Province
under the powers assigned to Provincial Legislatures to legis-
late upon matters of a local or private nature in the Province,
I can see no reason why the power should not be held to extend
to the imposition of a tax on liquor with the view of effectuating
or assisting in that control.

I would therefore dismiss the appeal.

Marrin, J.A.: This is an appeal by the plaintiff from a
judgment [reported 30 B.C. 3437 upholding the validity of a
tax of $11 imposed by the Liquor Control Board of this Prov-
ince on a case of Canadian rye whisky purchased by the
plaintiff from the Gold Seal, Limited, at Calgary in the Prov-
ince of Alberta, and imported by him into this Province.

Objection is taken to the imposition of the tax on the ground
that it is ulére vires of this Province as being contrary to two
sections of the B.N.A. Aect., viz.: (1) Section 91, No. 2-——“The
regulation of trade and commerce,” as being one of the matters
exclusively assigned to Canada; and (2) section 121, providing
that:

“All articles of the growth, produce, or manufacture of any one of the
Provinces shall, from and after the Union, be admitted free into each of
~ the other Provinces.”

By the Act to provide for Government Control and Sale of
Alcoholic Liquors, Cap. 30 of 1921 (shortly styled the Govern-
Liquor Act), the Government of British Columbia was, by
section 3, directed to
“establish and maintain, at such places throughout the Province as are
considered advisable, stores, to be known as ‘Government Liquor Stores,’
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for the sale of liquor in accordance with the provisions of this Act and the
regulations; and may from time to time fix the price at which the liquor
shall be sold.”

And the Act went on to create a “Liquor Control Board,”
which was charged with the “administration of this Aect, includ-
ing the general control, management and supervision of all
Government liquor stores,” with provision for “vendors” who,
under the direction of the Board, should conduct the sales of
“liquor” (defined to mean “‘all liquids which are intoxicating”)
at said stores to such members of the general public as might
wish to obtain permits for the purchase of liquor, and, briefly
and generally, it was declared to be an offence (with certain
speeial and immaterial exceptions, e.g., for medicinal and sacra-
mental purposes) to purchase or sell or have in possession any
liquor which was not obtained from a Government store.

There was one considerable exception, under section 114,
relating to liquor alveady lawfully in possession at the com-
mencement of the Aet, which might be sealed by a vendor
within a limited period, and so brought within the Act, but
as this was only of a temporary effect to protect rights acquired
under the former British Columbia Prohibition Act, 1916, Cap.
49, it may be dismissed from consideration.

The effect, therefore, of the Act was, as it obviously intended,
to transfer to the Province the entire liquor business within
its boundaries and to give it a monopoly thereof, with the one
exception that the importation as theretofore of liquor from
other Provinces, and elsewhere, was still ostensibly counten-
anced and recognized by, e.g., sections 53-4, ete.  Such right
of importation was obviously one which would conflict with
sales by the Government stores, both as to price and quality
and kind of liquors, and inevitably reduce profits, so in order
to forestall and prevent such competition and secure the con-
templated monopoly of trade, section 35 was inserted in the
Aet, which, after certain exeeptions (ineluding imported liquor
warehoused by a licensee under seetion 54 for export) provided
that:

“Every person who keeps or has in his possession or under his control
any liquor which has not been purchased from a Vendor at a Government
Liquor Store shall, by writing in the prescribed form, report the same to
the Board forthwith; and shall pay to the Board, for the use of His
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Majesty in right of the Province, a tax to be fixed by the Board either by COURT OF
a general order or by a special order in any particular case, at such rates AFPPEAL
as will, in the opinion of the Board, impose in each case a tax equal to
the amount of profit which would have accrued to the Government in
respect of the liquor so taxed if it had been purchased from a Govern- March 10.
ment Liquor Store, increased by the addition to that amount of an amount —

1922

equal to ten per centum thereof.” LI’?“E
This section is clearly intended to stop the present large ATTORNEY-
. . . . . GENERAL
importation of liquor for private consumption (not sale),  wor
. s . ‘ 1 : BriTisH
because I can find nothing else in the Act to which it ean o FTSH

relate (except the said temporary sealing of old lawful stocks
under section 114) and it can have no application to illicit
liquor manufactured or kept by private persons (not licensed
under section 48) or sold surreptitiously because that is not to
be sealed or taxed but seized and forfeited under sections 31,
66-8.  And that it must inevitably in practice have that desired
effect is likewise obvious, because no business firm, wherever
situate, or private importer (save perhaps a few rich ones pre-
pared to pay anything for extravagant luxuries) could continue
to bear the imposition of such a tax.

Under the provisions of this section the Liquor Control
Board by general order of August 27th, 1921, fixed (as applied
to the case at bar) the “amount of the profit which would have
acerued to the Government . . . . . if it [liguor] had been
purchased from a Government store,” at “40% on the cost
landed price of such liquor, duty or excise paid, as the case
may be, at place of possession in British Columbia, plus 10%),”
ete., and, as aforesaid, taxed the plaintiff, appellant, $11 on a
case of Canadian whisky which he imported from Alberta.

On these facts I shall first consider the second objection
based on section 121, which section was recently discussed by
some of the judges of the Supreme Court of Canada who sat
in Gold Seal Limited v. Dominion Fxpress Co, 62 S.C.R.
424; (1921), 3 W.W.R. 710, and they took different views
thereof, but as their consideration of it was in the light of
the particular facts before them and more from the Federal
point of view, it must, according to Quinn v. Leathem (1901),
A.C. 495 at p. 506; 70 L.J., P.C. 76, be qualified by those
facts, and as the present facts ave very different, I feel it my
duty to consider the matter upon them and more from the

MARTIN, J.A.
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aspect of Provineial restriction, and particularly because we
were given to understand that in any event this case would go
dirvect from us to the Privy Couneil.

My view of it is, after a consideration of all the other sec-
tions in that wide and divergent group entitled ‘“Revenues;
Debts; Assets; Taxation,” and embracing sections 102-126,
that to restrict the obligation to admit all said articles “free”
to those upon which a customs duty could be levied is contrary
to the fundamental spirit of said section 121, and this is shewn
by a consideration of the following section 122, which provides
that:

“The customs and excise laws of each Provinee shall, subject to the
provisions of this Act, continue in force until altered by the Parliament
of Canada.”

Now when that section was passed it must evidently have
been contemplated that the continuation of discordant Pro-
vincial customs tariffs was only a temporary expedient pending
the absolutely essential adoption of one Federal tariff for the
whole Dominion; and if that be so then section 121 would
only have had a brief statutory life limited to the coming into
foree of that Federal tariff, because thereafter it would become
a dead letter for lack of anything to which it could apply. If
that were the contemplated brief effect one would expect to
find a corresponding clear intention, which would obviously
be expressed by inserting some such apt words as “of duty”
after “free,” but the omission of such words of limitation means,
to me at least, that a much wider and more practical trade con-
struction should be placed upon the intention of Parliament,
and I have come to the conclusion that “admitted free” means
free from any species of tax that is aimed directly, or indirectly
(as is undoubtedly the one before us), at the prevention of the
nnportation of said articles.

There is no magie, be it noted, in the words “articles admitted
free,” in the section, for they are used in the same practical
way as “goods imported into Canada” through a port of entry
under section 14 of The Customs Act, R.8S.C. 1906, Cap. 48,
which as soon as imported (i.e., admitted) must be reported
without delay by masters of ships, and also by conductors of
trains, and by persons in charge of vehicles, or otherwise, who
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must “come to the custom-house nearest to the point at which
he crossed the frontier line,” or as otherwise provided by, e.g.,
sections 21-4, and there report and “make entry,” and at the
time of entry pay the duty (section 27) whereupon the
“importer” is entitled to a “permit for the conveyance of such
goods further into Canada, if so required by the importer.”
Under present conditions, a car of wheat, e.g., from Alberta, is
hauled into this Province without hindrance from any sort of
taxation; in other words, it is “admitted free,” but if it
became liable to a tax of, say, $1 per bushel, just as soon as
it was hauled “across the frontier line” (as section 23 styles
it), then, in my opinion, it becomes quite clear that having
regard to the ordinary practical course of trade and commerce
such a tax, however large or small, would in practice and
principle be an unconstitutional fetter upon that free admis-
sion which the section is intended to secure in the inferest of
the whole federation of Provineces. Otherwise, if the Province
may impose a discretionary prohibitory tax (as it essentially
is in its imposition and practical working) upon liquor, then
it may do so to the extent of its unfettered discretion upon
Saskatchewan wheat, or Alberta coal or cattle, or Manitoba
wheat, or Ontario implements or whisky, or Quebec boots and
shoes, or Nova Scotia steel, or any one or more of them, or any
other Canadian article, either in general or in diserimination,
against any one or more Provinces, with the result that it could,
in effect, build up a general or diseriminatory tariff wall against
some or all the products of other Provinces, which disastrous
internal policy is just what I regard section 121 as being
designed to prevent, whether done directly or, equally unlaw-
fully, indirectly. Great West Saddlery Co. v. Begem (1921),
2 A.C. 91; 90 L.J., P.C. 102; (1921), 1 W.W.R. 1034, which
indirect attempt the Privy Council therein said, “must be kept
closely in view”: pp. 1040 and 1057,

Applying this view to the facts of the case at bar, we find
the tax in question attaches to imported liquors just as soon as
they “cross the frontier,” because then they come into the
““possession or under the control” of the importer and must be
forthwith “reported” to the Liquor Control Board as required
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coumL oF by said section 55 (just as they must be reported to the customs
if imported from outside Canada) and the exact amount of the

1922 tax payable is ascertained and determined as said order of the
Mareh 10. - Board directs, viz., “on the cost landed price of such liquor,
~ duty or excise paid, as the case may be,” etc., and this, for the

LitTLE

oo reasons aforesaid, I am of opinion, is not merely an indirect
ATTORNEY- X . . . . . o .
Gezerar  (which is as illegal as if direct) but in practical operation a
priasn divect invasion of inter-provineial rights established by section

Corvmpia 121, and therefore an illegal fetter upon free admission, and
so the appeal should be allowed and the tax declared to be an
illegal imposition.  With all due respect, I am quite unable

to agree with the opinion of the learned judge below that,—
“for the effective working out of the scheme of the Government Liquor
Aect . . . . . prohibition of importation into the Provinee would be con-
stitutionally justified.”

The decisions he refers to do not support that view, and in
the Gold Seal Limited case, supra, Mr. Justice Anglin said,
p. 737

“It is common ground that the prohibition of importation is beyond
the legislative jurisdiction of the Province.”

I have not overlooked the extract that the learned judge below
invokes from Adttorney-General of Manitoba v. Manitoba Licence
Holders’ Association (1902), A.C. 73 at p. 79; 71 L.J., P.C.
28, but I can find nothing in it which shews that the Privy
Council, per Lord Macnaghten, there adopted the view expressed

MawTIN, 7.4, in the unpublished and unproduced report to Ier Majesty, of
May 9th, 1896, subsequent to the judgment in Atlorney-General
for Ontario v. Attorney-General for the Dominion (1896), A.C.
348; 65 L.J., P.C. 26, that:
“there might be circumstances in which a Provincial Legislature might

have jurisdiction to prohibit the manufacture within the Province of
intoxicating liquors and the importation of such liquors into the Province.”

On the contrary, as I read Lord Maenaghten’s observations,
he gives no encouragement to follow the report in its specula-
tions npon unknown rights in unknown circumstunces but dis-
misses it briefly by saying that “for the purposes of the present
question it is immaterial to inquire what those circumstances
may be.”

Moreover, the report of the Board, whatever it may inelude
in the way of extra-judicial advice or otherwise, is not referred
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to in the judgment by which alone we are bound, and that

judgment is clear on the fourth question submitted, viz. :
“(4) Has a Provincial Legislature jurisdiction to prohibit the importa-
tion of such liquors within the Province?”

And this is the answer thereto, p. 371:

“Their Lordships answer this question in the negative. It appears to
them that the exercise by the Provincial Legislature of such jurisdiction
in the wide and general terms in which it is expressed would probably
trench upon the exclusive authority of the Dominion Parliament.”

This affirmed the view of the Supreme Court of Canada
(1895), 24 S.C.R. 170, which had unanimously answered the
question in the same way.

I need only add that, in my opinion, the decision of the
Privy Council in Bank of Toronto v. Lambe (1887), 12 App.
Cas. 575; 56 L.J., P.C. 87, does not apply to this tax, which
I have given my reasons for holding not to be direet taxation
within section 92 (2) of the B.N.A. Act.

I turn then to the objection that the enactment is in conflict
with the exclusive power of the ‘“regulation of trade and com-
merce” conferred upon the Federal Parliament by section 91,
No. 2, of the B.N.A. Act. It cannot be disputed that Provincial
legislation under section 92 (No. 16) of that Act (which
includes this liquor class legislation) as a “matter of a local
or private nature in the Province” (Attorney-General of
Manitoba v. Manitoba Licence Holders’ Association (1902),
A.C. 73, 78) is not invalid because it, p. 79,

“may or must have an effect outside the limits of the Province, and may
or must interfere with the sources of Dominion revenue and the industrial
pursuits of persons licensed under Dominion statutes to carry on particular
trades.”

Their Lordships were there speaking of a statute (Manitoba)
which though declaring its intention of suppressing the liquor
traffic within that Province, vet equally declared its intention
of not unauthorizedly affecting inter-provincial or foreign trans-
actions in liquor, as likewise does the statute in question by
section 55. Hence while it is true that in the exercise of its
Provincial rights a Provinee may trench upon the Federal field,
yet it cannot do so to an extent that is more than “necessarily
incidental” to the due exercise of its powers, or as Mr. Justice
Anglin recently put it in the Gold Seal case, supra (wherein
the meaning of “trade and commerce” was discussed), p. 763,
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if the interference “is merely an incidental consequence of the
legislation its validity cannot be successfully impugned on that
ground.”  This limitation was most clearly laid down and
illustrated ten years ago by the Privy Council in City of Mon-
treal v. Montreal Street Railway (1912), A.C. 333; 81 L.J.,P.C.
145, and recently re-affirmed in Great West Saddlery Co. v.
Regem, supra, p. 1040 ((1921), 1 W.W.R.), wherein the lead-
ing decisions are reviewed. In the Montreal case, supra, it
was objected that the Federal Board of Railway Commissioners
had by a certain order invaded the powers of the Province of
Quebec over the defendant Company (incorporated by Aect of
that Province), by seeking to control its traffic, and after saying
that the invasion could not be justified under the “peace, order
and good government” power in section 91, their Lordships

went on to say, p. 344 ((1912), A.C.):

“It follows, therefore, that the Act and Order if justified at all must
be justified on the ground that they are necessarily incidental to the exer-
cise by the Dominion Parliament of the powers conferred upon it by the

enumerated heads of s. 91. . . . . .
“In other words, it must be shewn that it is necessarily incidental to
the exercise of control over the traffic of a Federal railway. . . . . .

And after considering the position they conclude, p. 346:

“In their Lordships’ view this right and power is not necessarily
incidental to the exercise by the Parliament of Canada of its undoubted
jurisdiction and control over Federal lines, and is therefore, they think,
an unauthorized invasion of the rights of the Legislature of the Province
of Quebec.”

Applying that test to the case at bar, has it been “shewn
that the order of this Board of Liquor Control, based on section
55, can be justified” as it “must be” on the ground that it is
no more than “necessarily incidental to the exercise” of this
Provinece’s powers under subsection (16)? I have given this
matter my careful consideration, bearing in mind what the
Privy Council said in the Great West Saddlery case, supra,
p.- 1054 ((1921, 1 W.W.R.), viz.:

“It is obvious that the question of construction may sometimes prove
difficult. The only principle that can be laid down for such cases is that

legislation the validity of which has to be tested must be scrutinized in
its entirety in order to determine its true character.”

And I can only reach the conclusion that what has been
done here is far beyond what is legally necessary in the ecir-
cumstances, and I see no “justification” for the suppression
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(almost complete in practice) of Federal inter-provinecial trade oy
in legally suppressing purely internal Provincial transactions ———
1922

in liquor, viewing as I do, and as already set out, the enactment
of section 55 and the order of the Board thereunder as being March 10.
aimed to suppress the importation of liquor by that large class {ipmg
of private consumers who import liquor direct from firms out- PR
side the Province, not, as above noted, for sale therein, which Geverar
is prohibited by the Act, but for their own domestic consump- prorey
tion, and hence aimed also at putting the extra-provincial busi- CoLUMBIA
ness firms out of that important branch of their business which
they carry on direct with their private customers in this Prov-
ince, except for sacramental purposes under sections 31, 52
and 55 (if that can be properly termed private consumption),
thereby in “real effect,” as the Great West Saddlery case puts
it, p. 1057, creating a complete monopoly of the internal Pro-
vineial liquor business, because even that business, profitable
as it notoriously is, cannot survive the imposition of two profits,
therefore the tax in question is, in its practical operation a
confiscation of the profits of extra-provincial trade rivals, and
a colourable and indirect form of prohibition upon such import-
ation. I am not, of course, now referring to the business of
importing for the purposes of exporting, which is permitted
(and regulated and licensed at a fee of $3,000 per annum, by
sections 49, 54 and 55) obviously because it does not compete
with the business carried on by the Government liquor stores. marrix, 7.a.
In the Great West Saddlery case it is also laid down that the
true and single intention of the Provincial Legislature must
be to exercise its powers of restriction ‘“merely [as] a means
for the attainment of some exclusively Provincial object, such
as direct taxation,” p. 1042; and again at p. 1058, that its
enactments must be “directed solely to the purposes specified
in section 92”7; in other words, its legislation cannot be saved
if it has a dual intention, both legal and illegal.

The result of my careful serutiny of every section of the Aect
in question is, that while there are several provisions in it
which may well be said to have a ‘“necessarily incidental”
entrenchment upon the Federal field of trade and commerce,
yet by means of the one called in question (section 55) the
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Provincial Legislature, in my opinion, is, as the Privy Counecil
said in the Great West Saddlery case, p. 1057, “under the
guise of imposing direct taxation . . . . . within their power
really doing something else,” wviz., directly and unauthorizedly
invading the Federal field of trade and commerce, and therefore
the appeal should be allowed on this second ground also.

Garvruer, J.A.: I agree with the Chief Justice.

McPuiceies, J.A.: This appeal, in my opinion, fails. The
learned trial judge, Mr. Justice Crex=®xT, has set forth his
reasons for judgment in a very clear and succinet manner. The
learned counse] for the appellant, My. Dauvis, in his very able
argument at this bar first submitted that the challenged section
(55) of the Government Liquor Act (Cap. 30, B.C. Stats. 1921)
is ultra vires as offending against section 121 of the British
North America Act, 1867 (30 Viet, c. 3), which reads as
follows:

“All articles of the growth, produce, or manufacture of any one of the
Provinces shall, from and after the Union, be admitted free into each of
the other Provinces,”
and the learned counsel for the appellant greatly relied upon
Attorney-General for Ontario v. Attorney-General for the
Dominion (1896), A.C. 348, and contended that, in its effect,
Gold Seal Ltd. v. Dominion Express Co. (1921), 3 W.W.R.
710 was not an authority in his way. I must admit that,
during the argument, this contention weighed with me very
considerably upon this line of reasoning, that, although there
was no attempt to at the boundary of the Province impose a
customs duty which would be palpably beyond the powers of
the Province, what was being done was the imposition of what,
in effect, was a customs duty in an indirect way. Whilst there
was no interference with the entry of the liquor into the Prov-
ince, the taxation levied was equivalent to the imposition of a
customs duty. However, after careful consideration of this
point, fortified as well by the reasons for judgment of M.
Justice Duff (p. 738), Mr. Justice Anglin (p. 738) and Mr.
Justice Mignault (p. 740) in the Gold Seal case ((1921), 3
W.W.R. 710), I am satisfied that section 121 (B.N.A. Act) is
only referable to the levying of customs duties or other similar



XXXI.]. BRITISH COLUMBIA REPORTS.

charges and would not extend to any inhibition of taxation as
set forth in section 55 (Cap. 30, B.C. Stats. 1921). That
is, it is the imposition of a direct tax upon property within the
Province and cannot be said to be a customs duty or import
tax upon property brought into the Province. Once the liquor,
i.e., the property subject to taxation is within the Province, it
cannot be said that any magic attaches to it or that it is immune
from Provincial taxation, because, as in the first case, it was
liquor imported from one of the other Provinces of the
Dominion. The liquor being within the Province (property
in the Province) it follows that it must be subject to the incid-
ence of taxation, and the taxation imposed is a direct tax. Lord
Hobhouse in delivering the judgment of their Lordships of the
Privy Council in Bank of Toronto v. Lambe (1887), 12 App.
Cas. 575 at p. 585, said:

“Their Lordships . . . . . hold that, as regards direct taxation within

the Province to raise revenue for Provincial purposes, that subject falls
wholly within the jurisdiction of the Provincial Legislatures.”

In Workmen’s Compensation Board v. Canadian Pacific
Railway Company (1919), 3 W.W.R. 167; (1920), A.C. 185,
in the judgment as delivered by Viscount Haldane we have it

stated :

“In Bank of Toronto v. Lambe [(1887)], 12 App. Cas. 175, it was
decided by the Judicial Committee that a Province could impose direct
taxes in aid of its general revenue on a number of banks and insurance
companies carrying on business within the Province, and none the less
that some of them were, like the respondents, incorporated by Dominion
statute. The tax in that case was not a general one, and it was imposed,
not on profits nor on particular transactions, but on paid-up eapital and
places .of business. The tax was held to be valid, notwithstanding that
the burden might fall in part on persons or property outside the Provinee.”

The method adopted or scale fixed for the imposition of the
taxation gave me some anxious thought for a time in that it
might be said to trench upon the regulation of trade and com-
merce (section 91, No. 2, B.N.A. Act) in that plainly in the
scale fixed for the taxation imposed (section 55 (2)) this
language appears:

“shall pay to the Board for the use of His Majesty in right of the Prov-
ince a tax to be fixed by the Board either by a general order or by a
special order in any particular case at such rates as will, in the opinion

of the Board, impose in each case a tax equal to the amount of profit
which would have accrued to the Government in respect of the liquor so

7
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COURT OF  taxed if it had been purchased from a Government Liquor Store, increased
APPEAL by the addition to that amount of an amount equal to ten per centum

thereof.”
1922

Mareh 10. This indicated procedure for the determination of the amount
—— of the tax involves the imposition upon the owner of liquor
LIETLE imported and not bought from a Government liquor store of a
Arrorxey- double profit plus ten per cent., as, undoubtedly, in buying
GEI;(f;AL outside the Province the trade profit is part of the purchase
C](B)}ELT;/ISBIIIA price, but, in the end, can this be said to be other than a scale?
It is conceivable, of course, that the effect may well be to dis-
courage purchases of liquor from without the Province and
bring about purchases only from the Government liquor stores,
but, if the imposition is a direct tax upon property, can it be
said that it trenches upon the “regulation of trade and com-
merce ¥’ That it may affect business conditions and reduce,
if not eliminate, purchases of liquor from without the Province,
cannot be said to trench upon the exclusive authority of the
Parliament of Canada to legislate upon “the regulation of

trade and commerce.”

Citizens Insurance Company of Canada v. Parsons (1881),

7 App. Cas. 96; 51 L.J., P.C. 11, shews that there may be
cases where the statute law relates to property and civil rights
in the Province and not amount to a regulation of trade and
commerce, and, in my opinion, the challenged legislation in the
MCPI;‘T;IPS: present case cannot be said to be in its nature a regulation of
trade and commerce, and that the legislation is competent and
intra vires of the Legislative Assembly of British Columbia
as being within the meaning of the exclusive powers conferred
upon the Provinical Legislature, namely, under section 92, Nos.
(2), (13), (16), namely, (a) direct taxation within the Prov-
ince 1n order to raise a revenue for Provincial purposes; (b)
property or civil rights in the Province; and (c¢) generally,
all matters of a merely local or private nature in the Province
(also see Municipal Corporation of City of Toronto v. Virgo
(1896), A.C. 88; Altorney-General of Manitoba v. Manitoba
Lacence Holders’ Association (1902), A.C. 73; Attorney-
General for Ontario v. Attorney-General for the Dominion
(1896), A.C. 348; City of Montreal v. Montreal Street Rail-
way (1912), A.C. 333; John Deere Plow Company Limited v.
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Wharton (1915), A.C. 380; Tennant v. Union Bank of Canada
(1894), A.C. 31; Quong-Wing v. Regem (1914), 49 S.C.R.
440 at pp. 444-5 per Fitzpatrick, C.J.; The Canadian Southern
Railway Company v. Jackson (1890), 17 S.C.R. 316; Smylie
v. The Queen (1900), 27 AR. 172; City of Montreal v.
Beauvais (1909), 42 S.C.R. 211; Smith v. City of London
(1909), 20 O.L.R. 133; Beardmore v. City of Toronto (1910),
21 O.L.R. 505).

It follows that, in my opinion, the appeal should be dismissed.

Eserts, J.A.: This is an appeal from the judgment of Mr.
Justice CLEMENT, in a case in which the plaintiff claimed for
a declaration that he was under no obligation to comply with
the demand of the Liquor Control Board made by virtue of
resolution 2079 of the Board, passed under the provisions of
section 55 of the Government Liquor Act, Cap. 30, B.C. Stats.
1921, for payment of $11 in respect of a case of whisky pur-
chased in the Province of Alberta, and imported by plaintiff
into British Columbia.

The above action was dismissed. Mr. Dawvis contended (1)
that section 55 of the Government Liquor Act and regulations 79
passed thereunder, were ultra vires; (2) that the said Act was
contrary to the provisions of section 121 of the British North
America Act; (3) that the legislation was a matter of trade
and commerce.

The incidence of this tax is equal in all cases of liquor held
for consumption within the Province, whether bought from a
Government vendor or purchased outside the Province, that is
to say, if purchased from a Government vendor, a certain addi-
tion is made to the cost price paid by the Government as repre-
senting profit upon the transaction. - If purchased outside the
Province, a similar addition is made to the cost price and
imposed upon the purchaser of such liquor, so that whether
bought from the Government vendor within or an independent
vendor without the Province, the cost is the same to the person
holding such liquor for consumption, within the Province; in
the latter case the addition is made up by means of this tax
in question by virtue of section 92, No. 2, British North
America Act, and levied directly upon the person so holding
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e suc.h'hquor, the impost of ten per cent. be'lrfg merely, in my
——  opinion, a measure enacted by way of additional security for
1922 effectuating the policy of the Act, whereby complete supervision
March 10 and control of liquor to be consumed within the Province may

be exercised.

Lirrre
v I would dismiss the appeal.
ATTORNEY-
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FOR Appeal dismissed, Martin, J.A. dissenting.
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Solicitors for appellant: Davis & Co.
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COURT OF REX v. FERGUSON.
APPEAL
1929 Criminal law—Intoxicating liquors—Keeping for sale—Conviction—=Gou-

ernment Liquor Act, 1921—Validity—Trade monopoly—Revenue—
March 10. R.S.B.C. 1911, Cap. 78, Sec. 29—B.C. Stats. 1921, Cap. 80, Sec. 26—

R R.8.B.C. 1911, Cap. 1, Sec. j1—B.C. Stats. 1915, Cap. 59, Sec. 101.
EX

v

Fergusony The Government Liquor Aect, 1921, which vests in the Liquor Control Board

(constituted under said Act) the administration of the Aect including
the general control, management and supervision of all Government
liquor stores is intre vires of the Provincial Legislature (MARTIN,
J.A. dissenting).

Per Macpoxarp, C.J.A.: The Province has power to control the liquor
traflic and the revenue derived from its operation is only an incident
thereto.

Per McPuririps, J.A.: The policy of the Act was the abatement of a
social evil and the fact that a revenue was derived in administering
the Act did not invalidate it.

An objection taken on appeal from an order aflirming a conviction under
the Government Liquor Act, that the eflicacy of the proclamation
bringing the Act into force was destroyed as it recited the order
in council authorizing it, was held to be met by section 41 of the
Interpretation Act, also the objection that the proclamation was not
proved on the trial was met by section 101 of the Summary Con-
victions Act, 1915.

APPEAL by accused from the order of Lampamaxn, Co. J., of

Stat t - e
SR the 1st of November, 1921, dismissing an appeal from the con-
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viction of the accused by the acting police magistrate at Victoria
on a charge of keeping liquor for sale in his premises. The
accused’s premises in Victoria were raided by police officers on
the 13th of August, 1921. They found in one room one bottle
of gin, one bottle of whisky and a further bottle partially filled
with whisky; also six dozen bottles of beer in a barrel and
four dozen in an adjoining room. There was evidence of three
men buying three glasses of whisky and three bottles of beer.
Evidence of the Liquor Control Board was allowed in to shew
that between the 29th of June and the 27th of July following,
70 dozen bottles of beer were purchased by the accused and
consumed on the premises. Nine men were on the premises
when the raid took place. Doubt was expressed in the Court
below as to the evidence of the men who were served with liguor,
but the quantity of liquor on the premises pointed to one infer-
ence only, 7.e., that it was kept for sale. The accused appealed
on the grounds that there was no evidence to sustain the con-
viction, that the Liquor Aect is wlira vires of the Legislative
Assembly, and that the term “liquor” does not include “beer”
and that therefore the reason for the decision of the Court below
would be eliminated.

The appeal was argued at Victoria on the 12th of February,
1922, before Macponarp, C.J.A., Marriy, Garriner, Mc-
Prirrirs and Eserts, JJ.A.

Lowe, for appellant: Until proclamation the Act is not in
force. We are subject to the Evidence Act, section 29 of which
provides for mode of proving proclamations. As to distinction
between Lieutenant-Governor and Lieutenant-Governor in
Couneil see Lenoir v. Ritchie (1879), 3 S.C.R. 575. There
is no evidence of a proclamation or proof of same. The case
was closed without putting it in. As to the issuing of a pro-
clamation see ITalsbury’s Laws of England, Vol. 7, p. 16, par.
18. The Interpretation Act cannot override a special Aect:
see Re Lambert (1900), 7 B.C. 396; Richards v. Wood
(1906), 12 B.C. 182; Rew v. Garvin (1909), 14 B.C. 260
at p. 264; Rex v. Sung Chong, b. 275 at p. 277. The
prisoner should receive the benefit of any doubt: see Rew v.
Smith (1916), 23 B.C. 197 at p. 201; Morin v. Reginam
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(1890), 18 S.C.R. 407 at p. 426. The learned judge was in
error in drawing the inference he did owing to the amount of
liquor on the premises. The liquor was obtained regularly:
sce Rex v. Kozak (1920), 47 O.L.R. 378; Rex v. Lemaire
(1920), 48 O.L.R. 475. Next there is no offence in keeping
beer for sale as it does not come within the term “liquor.”
“Beer” is dealt with specially, and liquor is dealt with speci-
fically. Section 45 shews this to be the case. The accused is
entitled to the benefit of the doubt on the finding of the learned
judge as to the liquor alleged to have been sold on one occasion:
see Rex v. Nat Bell Liquors Lid. (1921), 56 D.L.R. 523;
Rex v. Kennedy (1921), 60 D.L.R. 573; Rex v. McKay
(1919), 46 O.L.R. 125; Rew v. Barb (1917), 35 D.L.R. 102.
There is the distinction between “getting” and “keeping for
sale”: see Rex v. Walter Moore (1917), 51 N.S.R. 51; Rex
v. Nero (1914), 26 O.W.R. 703; Rex v. Milkins (1911), 18
O.W.R. 137.

Higgins, K.C., on the same side: The Liquor Control Act
is unconstitutional: (1) The Province cannot carry on trade
for a revenue; (2) granting the Province may regulate or
prohibit any trade it cannot do so by going into trade for
revenue, it being in contravention of the British North America
Act; (3) for the Province to receive a revenue from trade it
can only be done by direct taxation or licence. The Act is a
commercial venture: see Attorney-General of Manitoba v.
Manitoba Licence Holders” Association (1902), A.C. 73. The
Government is carrying on this trade. You can take judicial
notice of proceedings in the House of Parliament: see Hals-
bury’s'Laws of England, Vol. 13, p. 492, par. 682; Lake v.
King (1668), 1 Wm. Saund. 131; Aflorney-General v. Brad-
laugh (1885), 14 Q.B.D. 667. Nothing can be done outside
the jurisdietion given: see Reg. v. Burah (1878), 3 App. Cas.
889 at p. 905; Altorney-General for the Commonwealth of
Australia v. Colonial Sugar Refiming Company, Limited
(1914;), A.C. 237 at p. 254, On the construction of the
statute see Bank of Toronto v. Lambe (1887), 12 App. Cas.
575 at p. 580; Russell v. Reginam (1882), 7 App. Cas. 829;
Hodge v. Regina (1883), 9 App. Cas. 117; Attorney-General
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for Ontario v. Attorney-General for the Dominion (1896),
A.C. 348; Brewers and Maltsters’ Association of Ontario v.
Attorney-General for Ontario (1897), A.C. 231; Royal Bank
of Canada v. Regem (1913), A.C. 283 at p. 287; Dobie v.
The Temporalities Board (1882), 7 App. Cas. 136 at p. 152.
They cannot confiscate trade any more than revenue. This is
not taxation at all: see Atlorney-General for Quebec v. Queen
Insurance Company (1878), 3 App. Cas. 1090 at p. 1098. On
the interpretation of “tax” see United States v. Railroad Com-~
pany (1872), 17 Wall. 322.  As to property and civil rights
see City of Montreal v. Montreal Street Railway (1912), A.C.
333 at p. 342; John Deere Plow Company, Limited v. Wharton
(1915), A.C. 330; Great West Saddlery Co. v. Regem (1921),
2 A.C. 91; 90 L.J., P.C. 102 at p. 115. The Act itself pro-
vides for profit: see Reg. v. Burah, supra, at p. 905. It all
comes down to a question of the object and intent of the Act.
The Dominion has power to regulate liquor trade and this Act
interferes. The right to trade is absorbed by the Province.

C. L. Harrison, for respondent: The Act is to control and
confine the sale of liquor: see Gold Seal Ltd. v. Dominion
Express Co. (1920), 2 W.W.R. 761; Canadian Pacific Wine
Co. v. Tuley (1921), 2 A.C. 417; Attorney-General of Man-
stoba v. Manitoba Licence Holders Association (1902), A.C.
78.  On the validity of the Act see In re Army and Navy
Veterans in Canada (1921), 30 B.C. 164.

Lowe, in reply.

Cur. adv. vult.

10th March, 1922.

Macponarp, C.J.A.: The proclamation which brought the
Act mto effect recites an order in council authorizing it, and
this it was submitted by counsel for the appellant, destroyed
the efficacy of the proclamation. In view of section 41 of
the Interpretation Act, Cap. 1, R.S.B.C. 1911, this contention
fails.

The next point urged was that the proclamation was not
proved at the trial. This objection is met by section 101 of
the Summary Convictions Act, being Cap. 59 of the statutes
of 1915.

March 10.
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The principal objection, however, was that the Liquor Act
itself is ultra vires. It was contended that it is a revenue Act
imposing indirect taxation and therefore beyond the competence
of the Provineial Legislature. In my opinion the tax imposed
is a direct tax: Bank of Toronto v. Lambe (1887), 12 App.
Cas. 5755 Workmen's Compensation Board v. Canadian Pacific
Bailway Company (1920), A.C. 424. That revenue is derived
from its operation is only an incident. Whether or not the
Province would have power to undertake, for profit, the liquor
business to the exclusion of all others is a question which I do
not find it necessary to decide. If I am right in thinking
that the Province has the power to control the liquor traffic
and that the Liquor Act effects this control by vesting in a
board of control under Provineial authority the exclusive sale
of liquor within the Provinee, then I think that it is in the
same category as the Prohibition Act which it replaced. That
Act prohibiting the sale of liquor for beverage purposes was
declared to be inira vires of the Provincial Legislature by the
Privy Council. Incidentally a very considerable revenne was
made under that Aect, but that fact did not render it ultra vires.
The present Act is wider in its scope than the Prohibition Act
was, it permits the sale of liquor for beverage purposes as well
as for medicinal purposes, but this sale is for the purpose of con-
trolling the traflic, and is just as much within the competence
of the Provincial Legislature as was the Prohibition Act, which
exercised a more stringent control, it is true, but nevertheless
was passed for the like purpose.

The case was also argued on the merits, it being contended
that there was no evidence to sustain the convietion. The
evidence, in my opinion, was ample, and on this ground also
the appeal must be dismissed.

Martix, J.A.: This is an appeal from the convietion of the
appellant for keeping liquor for sale contrary to section 26 of
the statute of this Province entitledl An Aect to Provide for
Government Control and Sale of Aleoholic Liquors, Cap. 30
of 1921.

Three objections to the validity of the convietion are raised,
the first being that the said Act is wlira vires of the Provincial
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Legislature, and as this goes to the root of the whole matter,
it requires primary consideration. Two main grounds are
advanced in support of this submission of wltra vires: the first
being that the real and unconstitutional object of the statute is
to raise a revenue indirectly for Provincial purposes contrary
to section 92, No. 2, of the B.N.A. Act, under the professed
intention of restricting, ¢.e., regulating, the liquor traffic under
section 92, No. 13, of said Act; and the 'second being that the
Province is not authorized by said Act to engage in any trade
or business, and therefore cannot engage in trade even in the
professed exercise of any power to regulate or restrict trade
that it may possess.

As to the first: In order to arrive at the real intention it is
necessary, as was said by the Privy Council in Bank of Toronto
v. Lambe (1887), 12 App. Cas. 575 at p. 583; 56 L.J., P.C.
87, to “consider the probabilities of the case [and] the frame
of the Act,” and also to apply those tests mentioned in Great
West Saddlery Co. v. Regem (1921), 2 A.C. 91; 90 L.J., P.C.
102; (1921), 1 W.W.R. 1034, which I cited in my judgment
in Little v. Attorney-General for DBritish Columbia [ante p.
84] (wherein judgment was pronounced this day), and I
refer to that judgment because it contains a consideration of
said Act in certain aspects which are essential to this case. I
there came to the conclusion, for reasons given, which I shall
not repeat here, that it was the intention of said Act to estab-
lish a Government monopoly in the sale of liquor within the
Province and, to secure that end, to illegally suppress and pro-
hibit the import trade for internal Provineial consumption by
means of a tax imposed to effect that object. That illegality,
however, does not extend to the invalidation of the whole Act,
because the illegal power could be severed and restricted to
mmportation alone (Great West Saddlery case, supra, p. 1056),
but the objection before us affects the validity of the whole Act
and so cannot be severed. To reach a conclusion I have again
carefully serutinized every section of the Act and in particular
the sections so much relied upon by Mr. Higgins, viz., 107 and
108, as follows:

“107. From the profits arising under this Act, as certified by the
Comptroller-General from time to time, there shall be taken such sums as
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may be determined by the Lieutenant-Governor in Council for the creation
of a Reserve Fund to meet any loss that may be incurred by the Govern-
ment in connection with the administration of this Act, or by reason
of its repeal.

“108. (1.) The net profits remaining from time to time after providing
the sums required for purposes of the Reserve Fund shall be disposed of
as follows:

“(a.) One-half of the net amount shall be paid into the Consolidated
Revenue Fund for the public service of the Province; and

“(b.) One-half of the net amount shall be apportioned and paid to the
several municipalities in the Province in proportion to their respective
population, and of all moneys so paid to each municipality one-half thereof
shall be placed to the credit of a special account in the municipal treasury,
and shall be paid thereout only for maintaining or granting aid to hospitals
in that municipality, or for such other purposes of municipal expenditure
as may be approved by the Lieutenant-Governor in Council.”

It is to be observed that by section 103 permit fees are
excluded from profits and form part of the general revenue,
and that while section 106 also speaks of the “profit and loss”
to be shewn in the semi-annual balance sheet and statement
directed to be prepared by the Board for the Legislature, yet
that can only be in a book-keeping sense, because in the case of
a business so notoriously and exceptionally lucrative as the
liquor business has been in this Province, even in the face of
competition, nothing less than a great profit could possibly be
expected when all competitors have been suppressed and a com-
plete monopoly established; only by mismanagement (or worse)
of so gross a kind as to be inconceivable could there be a loss
in such exceptionally favourable circumstances. As to any
loss in the administration of the Act, the loss referred to in
section 107 or what may be caused by its repeal, that could not
in practice be considerable, because the chief danger of loss
would be from fire, which should be covered by insurance, and
as to that from repeal, the stock of liquors could always be sold
off profitably and the premises purchased or leased for the
business would be available for other business purposes if
ordinary business judgment has been shewn in their selection.
Jut the question of loss becomes merely academic in view of
what has in faet happened, and is to happen (according to the
Legislative estimates), because the expected great profits have
in part already been and are continuing to be realized, as is
proved by the fact that as a result of the first three and a half
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months’ business the sum of about $543,000 has (as is a matter
of public knowledge) been received as profit out of our small
population of 523,369, according to the recent census (despite
those heavy initial expenses of establishment which are inei-
dental to every business conducted on a great scale like this),
and applied to the reserve fund and distributed among the
municipalities as the Act directs. What the profit will be for
the next period is a matter of estimation, but it will unques-
tionably be great, and in the statement of the revenue for the
fiscal year ending March 31st, 1922, in the Supply Act of
1921 (1st Sess.), Cap. 61, p. 492, it is estimated at $2,500,000
under the item “Government Liquor Act—Profit on Liquor
Sold,” ete., and the same estimate of profit is made for the
coming fiscal year ending March 31st, 1923, in the Supply
Act of December 3rd, 1921, Cap. 46 (2nd Sess.), p. 142, so
it is thus seen that if ordinary business advantage be taken
of the opportunity afforded by the monopoly, an immense
revenue will be realized so long as the system prevails, and it
must prevail for at least the considerable period covered by
"the present estimates.

Under the former British Columbia Prohibition Act of 1916,
Cap. 49, the estimated profits for the fiscal year ending March
31st, 1921, on the restricted sale of liquor for special purposes
only, and unquestionably “necessarily incidental” to the lawful
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$25,000 (Supply Act, 1920, Cap. 88, p. 435), and this great
difference illustrates clearly the fiscal result of the practically
unrestricted sale of “controlled” Government liquor.

An examination of said estimates for 1923 shews that this
item of $2,500,000 profit on sales only, is the largest in the
receipts of the Province with the exception of the income tax
($3,000,000) and being all profit as the result of the operations
of a distinet statutory Board, viz., the Liquor Control Board
(sections 4 and 92 ef seq.), there is no countervailing charge
against it for departmental administration such as the other
items of revenue are subject to, with immaterial exceptions.

The real intention of an enactment is often manifested by
its results and, to my mind, there is no escape from the infer-
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ence obviously to be drawn from the amount of revenue already
derived and the very conservative estimates for the future up
to March 31st, 1928, viz., that the Act was passed to obtain a
revenue and is being maintained with the settled intention of
retaining that great net revenue of $2,500,000 from this liquor
business out of a total estimated Provincial revenue of
$19,000,000 from all sources. It is, of course, largely a ques-
tion of degree, because it would be said in answer to the present
challenge, that if no revenue were being derived there conld
be no indirect unlawful intention to raise it, but here what
has already happened and what is practically assured for the
future, bear so great, not to say startling, proportion to the
general revenue, that I am driven to the conclusion that the
Act is intended to do just what'it has done and will continue
to do while it remains in force, viz., indirectly raise a great
revenue, and indeed the Legislature expressly declares its inten-
tion to do so in the most solemn manner by making the said
statement of its expected profits in its estimates, and it cannot
be heard to impeach its own declaration respecting the raising
of public revenue upon which the credit of the Province is
based.

It must be borne in mind that the present Government Liquor
Act is of an essentially different nature from the said preced-
ing British Columbia Prohibition Act of 1916, which this Court
held was ntra vires in Rex v. Western Canada Liquor Co.
(1921), [29 B.C. 449]; 2 W.W.R. 774, and it was upheld
by the Privy Council in Canadian Pacific Wine Co. v. Tuley
(1921), 2 A.C. 4175 90 L.J., P.C. 223; (1921), 3 W.W.R.
49.  That Act was undoubtedly passed with the sole intention
to prohibit, in the exercise of powers conferred by section 92,
No. 16, of the B.N.A. Act (as a “matter of local and private
interest within the Province”), all sales and consumption of
liquor (except in the few cases specified in section 4 (a), viz.,
“for medicinal, mechanical, scientific and sacramental pur-
poses”) other than such inter-provinecial transactions and
importations thereunder as were unavoidably permissible under
Federal powers. But the object of the present Act is exactly
the contrary, being to allow once more the sale of liquor to the
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public generally, and unlimited in quantity if so desired, but
only after the Government had obtained sole control of it by
suppressing private persons or companies from engaging in it
as formerly, and to more effectually secure that object the com-
petition of rival extra-provincial firms by means of importation
for private consumption was got rid of by means of the illegal
(in my opinion) tax already considered.

I emphasize this point because, with all due respect, it seems
to have been overlooked in certain quarters that while certain
things may be lawfully done as being “necessarily incidental”
to the lawful prohibition of the liquor traffic, those same things
may not be incidental to carrying on the business of selling
liquor by the Government (assuming it can lawfully be done),
which is fundamentally antagonistic to prohibition and restrie-
tion.

The cumulative expression ‘“control and sale,” in the title
of the Act, is clearly not used in the sense of restricting the
supply of liquor to those who wish to buy it, because by means
of an unlimited permit, obtainable under section 11 as of right
for a fee of $5 by all adult persons of both sexes who are
residents of one month’s standing (excepting, of course, Indians,
who are wards of the Crown Federal, section 36), such persons
are entitled to buy as much liquor as they please and consume
it privately (and give it to their children) but not in a public
place, section 33, or other places prohibited by sections 29 and
43.  And to meet the various wishes of various classes of the
publie, various kinds of limited permits are granted for lesser
quantities and periods at corresponding prices so that everyone,
ineluding temporary residents and sojourners, can, as of right,
get as much or as little liquor as he or she wants.  Hence “con-
trol” means here, first, the appropriation, and second, the com-
mital of the entire trade to a sole authority which alone shall
have the power to carry on the business of selling it and solely
reap the profit. The only essential distinction in prineciple
between the old Liquor Licence Act, Cap. 142, R.S.B.C. 1911,
and the present one, is that, speaking generally, under the
former the private vendors were licensed to sell liquor in their
licensed premises to the general public to an unlimited extent,
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while under the latter permits (which are a form of licence)
are granted to the public to buy liquor to an unlimited extent
from the Government stores, i.e., in the one case the vendor
is licensed under a heavy fee, in the other the consumer under
a light one.  Of course in each Act there are found similar
provisions appropriate to the varying circumstances (some of
which are noted in Rex v. Western Canada Liquor Co., supra,
at p. 777) for regulating sales, as to time, place, ete., and the
interdiction of certain persons, and penalties of varying severity
are imposed for breaches, the most severe, and usually dis-
astrous one, being the cancellation under the old Act of the
licence for the hotel premises, which practically meant their
ruin.  The other feature now meriting notice is that more
regulations of a certain kind were required under the old Act
because the many licensed vendors were subjected to more
supervision than is now mnecessary when the Government as
vendor is carrying out its own laws, but, on the other hand,
there are many more regulations under the new Act relating to
the very much larger number of licensees of a new kind, e,
the customers of the Government.

In his argument the counsel for the respondent did not take
the ground that the regulation of the trade was being attempted
but submitted that it was being restricted and the revenue
derived was only incidental to that restriction, and that if the
Provinee could prohibit the sale by others it could sell itself,
which however does not at all follow under the scheme of the
B.N.A. Act, which will be considered later. I do not think
that where the Government extinguishes a certain trade by
prohibiting those engaged in it from carrying it on, and then
converts the sale of the commodity in question into a Govern-
ment monopoly, that then it could properly be said that the
trade, which in the ordinary sense of private business enter-
prise and open competition free to all the lieges had ceased to
exist, was being “regulated,” because there was no longer any
trade (which is composed of buying and selling by the general
public) to regulate, the Government having extinguished it
and become sole master of the situation—that proceeding is not
regulation, but extinction followed by monopoly. See the
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principle laid down in Municipal Corporation of City of
Toronto v. Virgo (1895), 65 L.J., P.C. 4; (1896), A.C. 88,
followed in Aftorney-General for Ontario v. Attorney-General
for the Dominion (1896), A.C. 348; 65 L.J., P.C. 26. But
of course it may be that the Government has power by “con-
trolling and selling” to create a monopoly, and if so, such a
power would properly be exercised independent of regulation,
and that aspect of the matter will be considered later.

The power of a Province to prohibit dealing in liquor is
based upon the principle set out in Aftorney-General for
Ontario v. Attorney-General for the Domanion, supra, to cure
a local evil, upon which their Lordships said, pp. 354-5:

“A law which prohibits retail transactions and restricts the consump-
tion of liquor within the ambit of the Province, and does not affect trans-
actions in liquor between persons in the Province and persons in other
Provinces or in foreign countries, concerns property in the Province which
would be the subject-matter of the transactions if they were not pro-
hibited, and also the ecivil rights of persons in the Province. It is not
impossible that the vice of intemperance may prevail in particular local-
ities within a Province to such an extent as to constitute its cure by
restricting or prohibiting the sale of liquor a matter of a merely local
or private nature, and therefore falling prima facie within No. 16. In
that state of matters, it is conceded that the Parliament of Canada could
not imperatively enact a prohibitory law adapted and confined to the
requirements of localities within the Province where prohibition was
urgently needed.”

By “prohibition” their Lordships meant, of course, prac-
tical “‘abolition,” which 1is the expression, “restriction or aboli-
tion,” they use later on, p. 365, and the appellant’s counsel
submits that a genuine intention to cure the “vice of intemper-
ance” cannot be extracted from a statute which admittedly does
not prohibit, but, on the contrary, affords facilities for unlimited
supply by unlimited individual licences (called permits); in
other words, a return in principle to the old licensing system but
with the additional and illegal object of obtaining, apart from
legal licence fees, an additional indirect revenue from the profits
of the monopoly it has established to attain that end. This
aspect of the matter merits weighty consideration, and it is
open to grave question whether the evil is not “cured” but
really intensified because of the fact that the liquor business
is put on a more attractive plane to the people owing to the
encouragement held out to increased consumption by a forced
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profit-sharing plan with the public at large, as well as con-
sumers, through their municipalities and their Government’s
revenue, and the further fact that the deterring stigma formerly
attached to the traffic when in private hands is now removed
since it is invested with the prestige of Government sanction
and supply. In this connection it was suggested during the
argument that the effect of the present Act has been to decrease
the drunkenness caused by illicit transactions that, as a matter
of common knowledge, recently existed despite the penalties
of the late British Columbia Prohibition Act, but in the total
absence of statisties it is impossible to speak with any compara-
tive certainty on this peint, particularly because, unhappily, it
is a matter of equally common knowledge that the same regret-
able state of affairs exists today, as might indeed have been
expected in the light of economic history, because the establish-
ment of any state monopoly of trade, be it of salt, sugar, tobaceo,
or otherwise, is, with its attendant high prices, inevitably fol-
lowed by those illicit transactions which the monopoly itself
invites. While it cannot be gainsaid that the present Act con-
tinues the suppression (introduced by the former British
Columbia Prohibition Act) of some of the worst evils of the
old licensing system, such as the abolition of the bar, yet that
is no legal justification for selecting a way for so doing which
involves a breach of the B.N.A. Aect respecting revenue by
insisting upon obtaining profits as well as licence fees out of
its control of the traffie.

It must, however, be clearly understood that if the Province
has the power to create this trade monopoly, then the way it
chooses to exercise it is not open to review or even comment by
this Court, however much many people who are not prohibition-
ists may conscientiously strongly object to becoming forced
participants in such a traffic; but where the power is challenged
by one who is suffering from its exercise, upon the ground that
what is really being attempted is unauthorized, then, as has
been noted, to ascertain the real intention “the probabilities of
the case” must be carefully considered and weighed in all their
aspects in the light of the facts in proof, and also those which
appear in the statutes, and those which are matters of common
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knowledge of which judicial notice must be taken; Cf. e.g.,
Welch v. Kracovsky, 27 B.C. 170; (1919), 3 W.W.R. 361;
Rex v. Lachance, 30 Man. L.R. 432; (1920), 2 W.W.R. 624;
38 Can. Cr. Cas. 170; and In re Price Bros. and Company
and the Board of Commerce of Canada, 60 S.C.R. 265 at p.
279; (1920), 2 W.W.R. 721. A leading example of the real
intention of the Legislature, and mnot the professed, being
extracted from its legislation is to be found in the well-known
case from this Province of Unton Colliery Co. of British Col-
umbia v. Bryden (1899), A.C. 580; 68 L.J., P.C. 118; 1
M.M.C. 337, as explained in Cunningham v. Tomey Homma
(1902), 72 L.J., P.C. 23; (1903), A.C. 151 at p. 157,

wherein the Privy Council

“came to the conclusion that the regulations there impeached were not
really aimed at the regulation of coal mines at all, but were in truth
devised to deprive the Chinese, naturalized or not, of the ordinary rights
of the inhabitants of British Columbia,” etc.

The authorities cited in the Little case, supra, shew that the
intention to exercise powers must be lawful and single, and,
if so, effects which are “necessarily incidental” to that exercise
are not wlfra vires, but the power is not saved where there is a
dual intention, one being legal and the other illegal. In the
present case I have reached the conclusion after prolonged,
indeed I may say, anxious, consideration of it, in view of its
exceptional public importance, that there is, even in its most
favourable aspect, at least a dual intention embodied in the
statute, the illegal and very important one being that which
aims at indirectly raising a great revenue from the ‘“‘control
and sale” of liquor and therefore as it is not severable in this
respect, the Act is wlira vires as a whole and the conviction
thereunder should be quashed and the appeal allowed.

Then as to the second point, that the Province is not auth-
orized by the B.N.A. Act to engage in trade or business and
therefore the Act in question which professes to give it that
power is wultra vires. Now, when such a question arises, it
was said by the Privy Council in Citizens Insurance Company
of Canada v. Parsons (1881), 7 App. Cas. 96 at p. 109; 51
L.J., P.C. 11, that:

“The first question to be decided is, whether the Act impeached . . . .
falls within any of the classes of subjects enumerated in sect. 92, and
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assigned exclusively to the Legislatures of the Provinces; for if it does
not, it can be of no validity, and no other question would then arise.
It is only when an Act of the Provincial Legislature prima facie falls
within one of these classes of subjects that the further questions arise,
viz., whether, notwithstanding this is so, the subject of the Act does not
also fall within one of the enumerated classes of subjects in sect. 91,
and whether the power of the Provincial Legislature is or is not thereby
overborne.”

I therefore proceed to inquire if such a power is so enum-
erated in section 92. The only subsection of it which directly
authorizes the sale of property and, inferentially, the carrying
on of business in its disposal is No. 5, viz.:

“The management and sale of the public lands belonging to the Province
and of the timber and wood thereon.”

That undoubtedly authorized the Province to go into land
and timber business, but to the extent only of its own posses-
sions, and derive a profit therefrom.

Then No. 7 confers powers for

“The establishment, maintenance, and management of hospitals, asylums,
charities, and eleemosynary institutions in and for the Province, other
than marine hospitals.”

Seeing that, ¢.g., many private hospitals are conducted as
business ventures and are undoubtedly profitable, I can see no
legal reason why a profit should not be derived from Govern-
ment hospitals, if possible, since the Province is authorized to
establish and manage them; and I suppose it is possible that
some of the other public institutions mentioned might, in
specially favourable circumstances, become more than self-
sustaining and hence a source of revenue from which the public
exchequer could clearly benefit under this subsection.

Then No. 10 authorizes

“Local works and undertakings other than such as are of the following
classes:

“(a.) Lines of steam or other ships, railways, canals, telegraphs, and
other works and undertakings connecting the Province with any other or
others of the Provinces, or extending beyond the limits of the Province;

“(b.) Lines of steamships between the Province and any British or
foreign country;

“{c.) Such works as, although wholly situate within the Province, are
before or after their execution declared by the Parliament of Canada to
be for the general advantage of Canada or for the advantage of two or
more of the Provinces.”

This expression “works and undertakings” clearly, I think,
relates to works of construction in the way of transportation,
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communication, and public utilities, e.g., highways, railways,
canals, telegraphs, telephones, power conservation and trans-
mission, bridges, wharves, local ferries (Cf. No. 13 of section
91), ete., ete., but I do not understand it as being directed to
those ordinary trades which it is the inherent and personal right
of every subject to engage in, which view is borne out by City
of Montreal v. Montreal Street Railway (1912), A.C. 333 at
p. 842; 81 L.J., P.C. 145, wherein the Privy Council said of
this subsection: “These works are physical things, not service.”
The “incorporation of companies with Provinecial objects” is
empowered by the next, No. 11. No case has been cited to
assist us, because the matter has never before arisen for
adjudiecation.

It is to be noted that even where power is given to the Prov-
ince to engage in what may be called trade and business (as
above noted) or in “works and undertakings,” there is no hint
of anything that would justify the establishment of a monopoly
and the exclusion of the business community from any branch
of trade or commerce, which subject is reserved for the Federal
Parliament.  And if the Province may take over and
monopolize the whole trade in the drink of the people, it may
do the same with their “food and raiment” and everything else,
because no line of demarcation can be drawn, and if it did, the
result would be complete Provineial communism, z.e., in brief,
the abolition of private rights and their absorption into state
(Provineial) control. I can discover nothing in the B.N.A.
Act contemplating any such far-reaching result, which is totally
at variance with the scheme of Confederation, which aims at
a strong and united federation of Provinces built up upon the
interlacing distribution of Federal and Provincial powers
under sections 91-2, and the reserved and special powers of
raising “duties and revenues” conferred by sections 102 and
126 of that Act. Moreover, the removal by any one of, and
therefore all of (if they see fit) the Provinces of its or their
entire or partial ‘“property” from “liability of taxation” under
section 125 would, if adopted to any considerable extent,
financially disrupt Confederation, and it is no answer to say
that it is very improbable that such an extreme result might
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come to pass, because no one can say what may not happen if
the opportunity is created, and once the door is even partially
opened to illegal courses of a certain nature, it is impossible
to close it, and here, it must be remembered, the door has in
fact been opened and one of the largest and most lucrative
branches of trade appropriated by the Province; if this can be
done, I repeat, in this business, it can be done in all businesses
and it is just as illegal in the case of one as in all, and if it is
illegal in its extreme end it is just as illegal in its smaller
beginning. It is, moreover, a fair deduction that the B.N.A.
Act not only never contemplated, but intended to guard against
the particular or general engagement of a Province in mer-
cantile pursuits, from the fact that it considered it necessary
to confer the power in the special cases already enumerated,
and even in the case of lands and timber, limited the power to
its own Provincial property.

It is to be observed, as was, I think, in the main, correctly
stated (subject to exceptions) in the argument of Sir R.-Finlay
in Royal Bank of Canada v. Regem (1918), A.C. 283 at p.
286; 82 L.J., P.C. 33; 23 W.L.R. 315; 3 W.W.R. 994, that
the powers of a Province to raise money are expressly limited
by the B.N.A. Act to four specified classes under section 92,
viz. : direct taxation, under No. 2; borrowing on its sole credit,
under No. 3; management and sale of lands and timber, under
No. 5; and licences, under No. 9; to which I would add as
exceptions any revenue that might result from business or
“works and undertakings” authorized to be carried on under
No. 7 and No. 10 as aforesaid, and also any revenue that might
be necessarily incidentally derived by way of fees, fines, or
otherwise from the other classes of subjects enumerated. But
these receipts, directly authorized or incidental, as the case may
be, are quite distinet from the revenue that would result from
the Province itself engaging in business, to justify which grave
departure from constitutional precedent I, for one, shall require
some clear authority, and I cannot find it in No. 16 relating
to “matters of a merely local or private nature in the Province.”
It has never been suggested before that this confers a power
upon the Province to go into trade and business and create a
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monopoly thereof, and to my mind, and with all due respect,
it is a complete fallacy to say that because the Province has
the power to prohibit the liquor traffic, it has the further
power to engage in it after prohibition. The authorized object
of No. 16 may, in my opinion, be completely attained as regards
the restraint or regulation of the liquor traffic without the Prov-
ince entering into that business, but if they cannot, then they
must be attained so far as possible for the Province to do so
up to that constitutional limitation. I do not enter into the
immaterial inquiry as to whether or no the Federal Parliament,
with its much wider field of legislation than the Provinces, can
engage in business ventures, except to observe that though it
has under section 91 the power to “make laws for the peace,
order and good government of Canada in relation to all matters”
not assigned exclusively to the Provinces, yet by Part VI. of the
B.N.A. Act, Parliament, like the Provincial Legislatures, has
only those prescribed powers which it derives from the “Dis-
tribution of Legislative Powers” conferred by that Act, because,
despite the grandoise and misleading statements to the contrary,
Canada is still constitutionally and internationally only a
dependency of the United Kingdom, viz., a “Dominion under
the Crown of the United Kingdom of Great Britain and Ire-
land,” as the preamble of that Act recites, and while it is true
that within its limits the Federal Parliament is supreme, yet
it is equally true that its area is restricted, as the Privy Couneil
said in Powell v. Apollo Candle Company (1885), 10 App.
Cas. 282 at p. 290; 54 L.J., P.C. 7 (after considering Reg. v.
Burah (1878), 3 App. Cas. 889, and Hodge v. Reginam
(1883), 9 App. Cas. 117; 53 L.J., P.C. 1), viz.:

“These two cases have pul an end to a doctrine which appears at one
time to have had some currency, that a Colonial Legislature is a delegate
of the Imperial Legislature. It is a Legislature restricted in the area of
its powers, but within that area unrestricted, and not acting as an agent
or a delegate.”

One of the most striking illustrations of the “restricted area”
of Federal powers 1s afforded by the subject of copyright, as to
which it is pointed out in Lefroy’s Canada’s Federal System
(1913), 52-3, that though this is a subject-matter over which
Parliament is given exclusive jurisdiction by section 91 (23),
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yet that jurisdiction was over-ridden by the Imperial Copy-
right Act of 1842, as was held in Smiles v. Belford (1877),
1 A.R. 436; 1 Cartw. 576, and Routledge v. Low (1868), L.R.
3 H.L. 100 at p. 113; 37 L.J., Ch. 454, and the Imperial
Parliament again asserted its right to deal with it by the Copy-
right Aet of 1911, the effect of which is considered in Clement’s
Canadian Constitution, 3rd Ed., 251 et seq., and in the last-
cited authority, at p. 4 et seq., it is said, sub-tit. “Imperial Acts

extending to Canada”:

“Apart then from the British North America Act, it will be shewn that
with reference to various matters of great moment the law in force in
Canada is to be found in Imperial statutes.”

And he proceeds to consider a number of them, but it is
unnecessary to pursue the subject further, and I have only
noticed it because of the way legislation is affected by the mis-
leading idea which prevails in many quarters that this depend-
ent Dominion has the powers of a Sovereign State.

From all the foregoing it follows that, in my opinion, the Act
in question is ultra wvires, and so on this second ground also
the appeal should be allowed. Such being the case it is
unnecessary for me to express any opinion upon the other
grounds that were advanced against the conviction.

Garrimer, J.A.: T would dismiss the appeal.

McPuamrries, JLA.: I am of the opinion that Lampumax,
Co. J. had before him ample evidence to find as he did that
there had been an infraction of the Government Liquor Act
(Cap. 30, B.C. Stats. 1921), and that he rightly affirmed the
conviction made by Mr. Alexis Martin, acting police magistrate
for the City of Viectoria, wherein he found the appellant John
Ferguson guilty of unlawfully keeping liquor for sale con-
trary to the provisions of the Act. With deference to the
argument advanced by learned counsel for the appellant, it is
clear to demonstration that the Act was duly proclaimed, the
requisite proclamation of His Honour the Lieutenant-Governor
took place, and at the time the offence was committed the
Government Liquor Act was in full force and effect. I do
not find it necessary to in detail set forth the reasons for this
conclusion, as I cannot, after full consideration, say that any
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of the exceptions taken as to the manmer and form of the
proclamation have merit, the usual and customary procedure
was had and taken, founded upon custom, usage and pre-
cedent extending over many years during the time of responsible
Government in this Province. Then there remains only the
point taken by Mr. Higgins, the learned counsel for the appel-
lant, that the Act is in its entirvety ultra vires of the Legislative
Assembly of the Province of British Columbia.

The first contention advanced is that the Act is one auth-
orizing the Government to embark in trade for the purpose
of raising a revenue. Were it such an enactment, I am far
from saying that that would not be admissible. ~What the
subject may do, Parliament may authorize a corporation to do,
or, as in the present case, constitute a Liquor Control Board,
acting under the Government, to exclusively to all others, carry
on, namely, the vending of liquors. The admitted policy of
the Act is that of control and the abatement of a local evil;
further, it is a matter of merely local or private nature in the
Province and within the exclusive power of the Parliament of
the Province (Sec. 92, No. 16, B.N.A. Act, 30 Vict,, 3). That
it interferes with property and ecivil rights in the Province
(See. 92, No. 13, B.N.A. Act) is an exception without force,
as it is an exclusive power of the Parliament of the Province,
and property may be taken and civil rights abrogated or cir-
cumseribed if it be done by the utilization of apt words in
the statute law, and we find the apt words in the enactment
we have before us. If it be that the liquor traffic may be sup-
pressed, it may equally be restricted, and the control may be
that of the Government of the Province, if there be the statu-
tory mandate from Parliament, and that we have here. It
was held in Attorney-General of Manitoba v. Manitoba Licence
Holders” Association (1902), A.C. 73, that the suppression of
the liquor traffic was intra vires (Sec. 92, No. 16, B.N.A. Act)
notwithstanding that in its practical working it would interfere
with Dominion revenue and, indirectly at least, with business
operations in the Province, so that there is no force in the
contention that the Government Liquor Aect drives others out
of the trade. To the extent of its provisions, it is undoubtedly
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an interference with and exploitation of the subject out of
engaging in a particular business, and to this extent is restric-
tive of a civil right, but then it is in respect of a matter in
which Parliament is paramount. It may be that in the carry-
ing out of the provisions of the Government Liquor Act some
revenue may be obtained by the Province, but on the other
hand such may not be the case. The subject in business often-
times fails, so may the Crown, and unquestionably the cost of
vending the liquor, with the attendant system of control to
abate the existent local evil, will necessitate large outlays.
However, even admitting that there will be a large surplus
going into the Consolidated Fund of the Province, as do all
other moneys collected by the Province, by means of taxation
and other imposts derivable from the sale of the natural and
other resources of the Province, the revenue derivable is
analogous to that derivable from the operation of Provincial
railways, hydro-electric power plants (so extensive in the Prov-
ince of Ontario), and the many other undertakings in the
public interest carried on by the Governments of the Provinces,
being undertakings of a “merely local or private nature” in
the Province (Sec. 92, No. 16), and can it be said that these
must be carried on without profit to the Provinee? I feel
constrained to say that the answer must be in the negative.
It is a matter, as I have said before, in which the Parliament
of the Province is paramount. Lord Macnaghten in the
Manitoba Licence Holders' case, supra, at pp. 77-8, said:

“On the other hand, according to the deecision in Attorney-General for
Ontario v. Attorney-General for the Dominion (1896), A.C. 348, it is not
incompetent for a Provincial Legislature to pass a measure for the repres-
sion, or even for the total abolition, of the liquor traffic within the Prov-
ince, provided the subject is dealt with as a matter ‘of a merely loecal
nature’ in the Province, and the Act itself is not repugnant to any Act
of the Parliament of Canada.”

The Provinces have embarked in many undertakings, and
as I view the constitutional powers of the Provinees, may do so
with impunity so long as they are “of a merely local nature.”
Let us consider what Lord Hobhouse said in delivering the
judgment of their Lordships of the Privy Council in Bank of
Toronto v. Lambe (1887), 12 App. Cas. 575 at p. 588:

“And they [the Judicial Committee] adhere to the view which has
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always been taken by this Committee, that the Federation Act exhausts
the whole range of legislative power, and that whatever is not thereby
given to the Provincial Legislatures rests with the Parliament.”

This irresistibly establishes that if the Province cannot
embark upon the liquor vending business the Dominion must
be enabled to do so. In my opinion, this consideration impels
me to say, that as the undertaking is “of a merely local nature,”
that the power to embark in it is vested in the Province. It
is instructive generally upon the question of the validity of
the Government Liquor Act, and in particular in that the
Act is an attempt to cope with a “local evil,” to note what Mr.
Justice Duff said when considering a statute with analogous
moral purpose, namely, in Quong-Wing v. Regem (1914), 49
S.C.R. 440 at pp. 461-2:

“I shall assume further that (although the legislation does unquestion-
ably deal with civil rights) the real purpose of it is to abate or prevent
a ‘local evil’ and that considerations similar to those which influenced the
minds of the Judicial Committee in Attorney-General of Manitoba v.
Manitoba Licence Holders’ Association (1902), A.C. 73, lead to the con-
clusion that the Act ought to be regarded as enacted under section 92 (16),
‘matters merely local or private within the Province,” rather than under
section 92 (13), ‘property and civil rights within the Province’ There
can be no doubt that, prima facie, legislation prohibiting the employment
of specified classes of persons in particular occupations on grounds which
touch the public health, the public morality or the public order from the
‘local or provincial point of view’ may fall within the domain of the
authority conferred upon the Provinces by section 92 (16). Such legis-
lation stands upon precisely the same footing in relation to the respective
powers of the Provinees and of the Dominion as the legislation providing
for the local prohibition of the sale of liquor, the validity of which legisla-
tion has been sustained by several well-known decisions of the Judicial
Committee, including that already referred to.

“The enactment is not necessarily brought within the category of
‘criminal law,” as that phrase is used in section 91 of the British North
America Act, 1867, by the fact merely that it consists simply of a pro-
hibition and of clauses prescribing penalties for the non-observance of the
substantive provisions. The decisions in Hodge v. Reginam (1883), 9 App.
Cas. 117, and in the Attorney-General for Ontario v. Attorney-General for
the Dominion (1896), A.C. 348, as well as in the Attorney-General of
Manitoba v. Manitoba Licence Holders’ Association (1902), A.C. 73,
already mentioned, established that the Provinces may, under section 92
(16) of the British North America Act, 1867, suppress a Provincial evil
by prohibiting simpliciter the doing of the acts which constitute the evil
or the maintaining of conditions affording a favourable milieu for it, under
the sanction of penalties authorized by section 92 (15).”

The Government Liquor Act is in many of its provisions
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similar to the British Columbia Prohibition Act (Cap. 489,
B.C. Stats. 1916), and puts an absolute bar upon all sales of
liquor within the Province and other very drastic provisions,
notably, there is similarity in the Government Liquor Act to
sections 10, 11, 19, 30, 48, 49, 50 and 28, as contained in
the British Columbia Prohibition Act. The Government
Liquor Act provides for sale within the Province, but the sale
may only be made by the Liquor Control Board. The British
Columbia Prohibition Act was held to be within the powers
of the Provincial Legislature in Canadian Pacific Wine Co. v.
Tuley (1921), [A.C. 417]; 3 W.W.R. 49. The Lord Chan-
cellor (Lord Birkenhead) at p. 51, said:

“Their Lordships are of opinion that it was within the power of the
Legislature of British Columbia to enact it. The case is in their opinion

MCPHILLIPS, governed by the principles enunciated when their decision was given in

JAL

EBERTS, J.A.

favour of the Provinee of Manitoba on the interpretation of sections 91
and 92 of the British North America Act, 1867, in Attorney-General of
Manitoba v. Manitoba Licence Holders' Association (1902), A.C. 73.”

In my opinion the Government Liquor Act is also within the
powers of the Provincial Legislature and within the ratio
decidendi of the Manitoba Licence Holders' case. 1 will not
further enlarge upon the considerations that weigh with me
in coming to the conclusion that the impeached Act is intra
vires of the Legislature of the Province of British Columbia,
save to say, that my reasons for judgment already given in
Little v. Attorney-General for British Columbia [ante p. 84]
are applicable to this case as avell.

In my opinion the appeal should be dismissed.

Ererts, J.A. would dismiss the appeal.

Appeal dismissed, Martin, J.A. dissenting.
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REX v. LEE HOY ET AL.
Criminal law—~Certiorari—Criminal Code, Secs. 226, 227, 228 and 986.

The sale of Chinese lottery tickets in a room used for that purpose con-
stitutes the offence of keeping a common gaming-house within the
meaning of section 226 of the Code, although the purchase and marking
of a lottery ticket could be described as making a bet within the
meaning of section 227 of the Code.

L\’I OTION for writs of certiorari. The defendants Ha Joe
and Joe Keep were proved to have sold Chinese lottery tickets
to detectives of the Vietoria police force, the evidence being
that on two occasions on visiting the places where the accused
were, they were handed Chinese lottery tickets, which they
marked by cancelling a certain number of Chinese characters
thereon, handing the same back to the defendants Ha Joe and
Joe Keep with 10 cents for each ticket. Subsequently a ticket
was brought in from outside with a number of the Chinese
characters thereon cancelled, this being announced to be the
“draw.” There was no evidence as to how the draw was made,
or who made it, but if a given number of the cancelled char-
acters on the player’s ticket coincided with those on the ticket
shewing the result of the “draw,” a sum of money would be
obtained, the amount received increasing with the number of
coinciding cancellations. The defendants Ha Joe and Joe
Keep sent all marked tickets and money received by them to
what they described as “The Company.” There was no evi-
dence of anyone winning any money. Both premises were
raided by the police and the defendants arrested, the defendant
Lee Hoy being alleged to be the doorkeeper, and so liable under
section 228, subsection 2, of the Code. The main point argued
in all three cases, however, was that the facts disclosed shewed
the keeping of a betting-house, as defined by section 227, and
that therefore the accused could not be found guilty on the
charge of keeping a common gaming-house under section 226.
Heard by Mureny, J., at Victoria on the 17th of February,
1922.

H. W. BR. Moore, for the accused: Section 226 of the Code
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makes it an offence to keep a common gaming-house, which is
defined as a place kept for gain to which persons resort for
the purpose of playing any game of chance. Section 227 makes
it an offence to keep a common betting-house, defined as a place
kept for the purpose, inter alia, of receiving money bet upon
the results of any game or sport. In Rex v. Mah Sam (1910),
19 Can. Cr. Cas. 1, the Court, en banc, of Saskatchewan, held
that keeping a common gaming-house under section 226 and
keeping a common betting-house under section 227 are distinet
offences. Therefore if the defendants are charged under sec-
tion 226 and the facts proved indicate an offence under section
227, the defendants are not guilty as charged and the convic-
tion should be quashed. The essence of keeping a common
gaming-house as defined by section 226 is that a game of chance
must be played therein, and Murray’s Dictionary defines game
as being “A diversion of the nature of a contest, played accord-
ing to rules, and displaying in the result the superiority either
in skill, strength, or good fortune of the winner or winners.”
The evidence shews that there were no rules, but the Crown
produced a card found on the premises shewing the amounts
paid providing a given number of characters were correctly
cancelled. What the Crown witnesses did was to bet 10 cents
each that the markings on their tickets would coincide with
the ticket marked with the result of the draw, the odds paid
being greater the more correctly the ticket was marked. This
is no doubt a diversion, but it is not a contest, but a bet on the
result of a contingency or event, namely, the draw, occurring
clsewhere. The exact point has been decided in the State of
Victoria, Australia, in the case of Gleeson v. Yee Kee (1892),
18 V.LL.R. 698. Lee Hoy having satisfactorily explained how
he happened to open the door, should be released in any event.

C. L. Harrison, for the Crown: It may well be that the
accused could have been charged under section 227, but it does
not follow that they cannot also be charged under section 226.
Both sections are general in their language, and not infrequently
cases like this are found which could be brought within either
section. Chinese lottery is unquestionably a game of chance,

the term “lottery’” being merely a popular term used to desig-
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nate the game. This was sworn to by the witnesses. In any MUBRPHY,J.

event there is a contest between the purchaser of the ticket and
the company paying the bets, and the draw is part of the con-
test.  Subsection 2 of section 226 makes it immaterial that
that part of the game was not played on the premises raided.
Under section 986 it is prima facie evidence to find implements
of a’game of chance: see Rex v. Ah Sing (1920), 3 W.W.R.

629.
1st March, 1922.

Mureny, J.: In my opinion the writs of certiorari should
be refused. Dealing first with the contention that there is no
evidence against Lee Hoy I cannot agree. There is direct
evidence that he acted as doorkeeper in one instance and there
is further evidence that he was seen letting several people in
previously. In view of the provisions of sections 296 and 228,
subsection 2, of the Code, I think it was open to the magistrate
to convict on this evidence. As to the main point, I think the
magistrate had evidence before him on which he could hold
that a game of chance was going on. Gleeson v. Yee Kee
(1892), 18 V.L.R. 698 does, I think, decide on evidence not
distinguishable from the evidence herein that the offence of
betting is thereby proven. It does not follow that the same
evidence may not prove that a game of chance was being played.
Mr. Moore cites Murray’s Dictionary as shewing that “game”
necessarily involves the idea of contest and argues there is
here no evidence of a contest. A reference to this work shews
“game” defined, inter alia, as “a diversion by way of contest,”
etc. The primary idea therefore under this definition, which
I agree is the one applicable to this case if any dictionary is
to govern, is that of “diversion,” and a reference to the defini-
tion of “diversion” in the same work will, I think, shew that
the magistrate could well hold that the evidence discloses a
“diversion.” He might also on the evidence hold that such
diversion was “by way of contest.” The evidence discloses
what I think the magistrate could hold was a guessing match
between the person betting and the person who received his
money, the guess to be decided by chance. The writs are

refused.
Motion dismissed.
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REX v. LIDENXN.

Criminal law—Prohibition—~Sale of liquor—Bargain—~Costs—Crown Costs
Act—R.8.B.C. 1911, Cap. 61, Sec. 2—B.C. Stats. 1915, Cap. 59, Sec.
36; 1916, Cap. 49, Sec. 10. ’ .

An accused was charged with the sale of liquor under section 10 of the
British Columbia Prohibition Act. On the hearing before the magis-
trate the accused stated he had not sold the liquor but had given it in
exchange for services in repairing an automobile. The magistrate
then pointed out that on his own statement he came within the section.
Accused then changed his plea to one of “guilty” and was fined $400.

Held, on appeal, that on the accused’s own statement his action was
in contravention of the statute and the conviction was rightly made.

On an application for costs of the appeal by counsel for the magis-
trate:—

Held, per Macponarp, C.J.A. and Garriner, J.A,, that without deciding
on the applicability of the Crown Costs Act the difficulty had arisen
from the magistrate’s interference with the course of trial and there
should be no costs.

Per Martin and McPaicires, JJ.A.: That the Crown Costs Aet is a
bar to any costs being allowed.

APPEAL by accused from an order of Macvowarp, J. of
the 25th of November, 1921, refusing the order absolute for
a writ of certiorari. On the evening of the 5th of November,
1920, the Provincial constable at Campbell River, on seeing
the accused leave his automobile with one Anderson, searched
Anderson and found a bottle of whisky on him. Anderson
said he got it from Liden. Both men were arrested and
Liden was charged with selling liquor under section 10 of the
British Columbia Prohibition Aet. On the hearing before
the magistrate, after the constable and Anderson had given
their evidence, Liden said that he had not sold the liquor to
Anderson but that he gave him a bottle of whisky in appre-
ciation of Anderson’s services in assisting him with repairs
to his automobile. The magistrate then pointed out that his
statement was damaging to himself under section 10 of the
British Columbia Prohibition Act. Liden then changed his
plea to one of “guilty.” The magistrate then fined him
$400. An order nist was granted by Macpoxarp, J. on the
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8th of December, 1920. At the conclusion of the appeal
the question of whether the Crown Costs Act applied to this
case was raised by counsel for the magistrate.

The appeal was argued at Vancouver on the 8th of March,
1922, before Macponarp, C.J.A., Marriv, Garrreer and
McPaILLres, JJ.A.

Gordon M. Grant, for appellant: The allegation was that
Liden sold a bottle of whisky. He admits he gave it for ser-
vices in fixing an automobile, but there was no evidence that
there was a previous arrangement or that there was a bargain.
Neither does the evidence on the records shew that the offence
was committed within the jurisdiction. Judicial notice cannot
be taken of this. As to accused’s plea of guilty see Eex v.
Barlow (1918), 1 W.W.R. 499; Rex v. Richmond (1917), 2
W.W.R. 1200. The procedure is laid down in section 36 of
the Summary Convictions Act, 1915, and when so laid down
must be followed. There was no clear consideration here so
as to constitute a sale. )

Wood, for respondent: This is not a case for certtorars and
the learned judge below was right in so holding.

Macpoxarp, C.J.A.: I must say that I have some doubt
about this case. The magistrate appears to have departed from
the ordinary course of taking the plea of the prisoner and the
evidence and then basing his conviction upon the evidence.
In the middle of the trial, whether at his suggestion or at the
suggestion of the prisoner is a matter of doubt, one saying one
thing and the other another, the magistrate and accused got
into a discussion as to whether the accused ought to not with-
draw his plea and plead guilty. According to the magistrate’s
story the accused told him that he had not sold the liquor, but
had given it in exchange (to use the words of the magistrate
in his affidavit) for services. ~Of course prima facie that
imports a bargain. He had not sold it as he understood
the word “sold,” but he had given it in consideration for
services, whereupon the magistrate read to him, or pointed out
to him section 10 of the Act, stating that what he had done was
within section 10, and the accused said, “Well, if that is so I
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might as well plead guilty,” which he did. If it were an
exchange in the true sense of the word, that is a bargain or
exchange of the one thing for the other, then the magistrate
may have been quite right in his construction of the section
that it was a bargain, it was selling under section 10. I do
not say he was, since the point was not taken that an exchange
1s not a sale. On the other hand, if it were not an exchange
but a mere gift without consideration or out of gratitude for
something the man had done before, then we should have had
to consider whether that was contrary to the Act, whether it
was confrary to the Act to make a pure gift of a bottle of liquor;
but it is hardly necessary for me to consider that phase of it,
because I am basing my judgment entirely upon the evidence
of the magistrate. Prima facie the evidence of the magistrate
means that there was a bargain. It would be, as T have pointed
out, an exceedingly dangerous thing to set aside a conviction
upon the suggestion that a mistake had been made in the plea,
even if we could deal with the question at all. Tt is a question
of whether a mistake has been made. Now prima facie there
has been no mistake. The appeal must be dismissed.

Marrry, JLA.: T have so clearly indicated my views during
the argument that it is unnecessary to repeat them except to
say just simply this, that there was no misleading or mis-
statement here by the magistrate who correctly stated the law
to the accused on the evidence as given to him by the accused,
and the law was clearly stated to him (accused), and upon that
and the facts that he himself had stated (and probably also what
he knew in his own mind) the accused elected to plead guilty.
In such case there is nothing more to be said.

Garvmner, J.A.: Shortly, I think what the accused did plead
guilty to is what we must construe as barter. TIf so, he was
within the Act and was rightly eonvieted.

I would just like to add a word which has a bearing on what
occurred in this case, and that would be that I do not think
it is advisable practice for magistrates to follow when they
are trying a charge to do other than continue to try that charge.
If the man is not convicted on that charge well and good, he
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may be convicted on some other charge; but it has given rise V8T OF

to a good deal of misunderstanding here. e
1922

McPumLuies, J.A.: T am of opinion the appeal must be 1o
dismissed. I cannot, in giving judgment, fail to remark upon
the somewhat irregular happenings. However, when magis- R:“ *
trates throughout the country are so often, as in this case, not  Lre~
legal practitioners they sometimes make mistakes. It is not
unreasonable that some errors or mistakes should be made, and
therefore that consideration has to weigh with us; but never-
theless the records of the Court are records quite independent
of the capacity of those who certify to them, and in this par-
ticular case there is the record that the accused was fully
apprised of the information and pleaded guilty thereto. Now,
if it had been simpliciter, whether a sale or 4 barter took place
and the defendant took the advice of the magistrate, it might
have become a serious question; but such is not the case. The
information was read, and “he [the defendant] then stated that
he wished to speak to me outside of the Court-room, which I
refused to do and told him that he was not speaking to me per-
sonally but to me as stipendiary magistrate. He then asked
whether he could change his plea to one of guilty. I told him
that he could and he then pleaded guilty, and I imposed the
fine.” Now, what was it that he wished to say to the magis-
trate outside? It is not being unduly vivid in imagination to mMceniLLIPS,
conjure up the idea that statements might have been made to A
the magistrate more clearly, if it is necessary to say more
clearly, to make it apparent that there was an infraction of the
statute, and when he could not have that conversation with the
magistrate he then exercised his own judgment and decided that
he would plead guilty. Upon what facts he decided to plead
guilty we cannot say, that is inscrutable; at any rate it is not
developed before us. He may have known that there was a
possibility of its being developed, and it might have been the
establishment of a clear infraction of the statute. I might
say though, in passing, that the evidence shews a clear infrac-
tion of the statute, upon the defendant’s own statement. It
cannot be for a consideration, and it does not appear to me that
the consideration must be by prior arrangement; it may be by

9
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subsequent arrangement just as well as prior arrangement; it
can be well seen how dangerous it would be that it should be
otherwise, especially as we know how elusive transactions are in
respect of dealings in liquor. But in any case the main point
upon which I proceed is this, he pleaded guilty, and having
pleaded guilty, if certiorari does lie, there are only two points
open, one of jurisdiction and one of fraud in obtaining the
conviction.

Now, I do not think there can be any question of want of
jurisdiction when you have the plea of guilty, so that is
answered ; there was jurisdietion.

Then proceeding to the next question which is open, that is
fraud. As to this I do not think it is possible to contend that
any fraud was perpetrated upon the accused in this case. That
is, to my mind, impossible upon the evidence here, and then
further a matter to be remembered is that it would be very
dangerous indeed if convictions, even of inferior Courts, should
be capable of being set aside upon such meagre and scant
material. I would, therefore, think that the appeal should be
denied. I wish to say that I viewed with satisfaction the care-
fulness and thoroughness with which counsel for the appellant
presented this appeal.

Wood, on the question of costs: The magistrate is entitled
to costs. Ie is a party and does not come within the Crown
Costs Act.  The case is distinguishable from the Workmen’s
Compensation Board who are Crown officers.

Grant, contra: He is a judicial officer appointed by the
Crown. The Act was passed largely for the purpose of pro-
teeting magistrates in such cases.

Macvoxarp, C.J.A.: I do not decide whether these are
Crown costs or not. There is some question of doubt—a very
considerable doubt as to whether the Act was meant to apply
to the costs of a magistrate or only to costs as to which the
Crown was either entitled to receive or even liable to pay the
costs. Now in the circumstances of this case, assuming with-
out deciding the applicability of the Crown Costs Act, I would
not give costs to this magistrate. I think the difficulty has
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arisen from his own interference with the course of the trial
and with the prisoner’s course, therefore he is not entitled to
costs.

Marrix, J.A.: T think that costs should not be given for
the reason that, apart from all others (I am expressing no
opinion as to whether or no I should or should not give them
apart from the statute), but as I say, basing it on the statute,
T think we have no power to give these costs, because the Crown
Costs Act prevents it. Ilere we have an officer, now, in his
territory within the statute, acting fox the Crown, and also the
fact that he is trying this case and is keeping these records in
His Majesty’s Court—for whom else is he acting? He is not
doing it for his own private benefit; he is acting for the Crown
in keeping the Crown records. And we find here the Crown
coming forward and appearing in the name of His Majesty and
justifying and adopting the course of the magistrate. If that
is so, for whom else ave they all acting? It is true that by
compulsion of a higher Court he may be directed to remove his
records, and if so, of course he will comply with the order of
the Court. That would be his duty. Nevertheless in so com-
plying with the order of the Court he is just as much an officer
acting for the Crown as he was in trying the case and in
keeping these records, among others, in his possession with the
records of his Court. And as I say, the Crown comes here and
justifies his proceeding. And as my brother McPurrrirs says,
there is only one person ean represent the Crown here, and that
is the counsel for the Crown.

GarrmEer, J.A.: No costs. T was perhaps almost too brief
in what I said, and lest there might be any misunderstanding
of my conclusion there, I am not deciding whether it comes
within the provisions of the Crown Costs Act.

McPurures, J.A.: T quite agree in saying that in this case
no costs can be allowed. The statute itself (the Crown Costs
Aet) is a complete bar. This statute has been applied so far
as to protect the Workmen’s Compensation Board, which is
constituted a corporation by statute, and they have been held
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COERETAOF to be immune, so that if you wished an illustration of how far
APPEAL . . .
the statute has been projected, you have it projected to absolve
1922 a corporation, not the Crown. Here we have the King sup-

March 8. porting the conviction and the counsel for the King only can
be heard here in support of the conviction, as stated by my

Rex
. brother Marrin, with which 1 agree; the Crown is sheltered
R under a parliamentary enactment of vprotection from paying
costs and is also deprived of receiving costs. There is often
not much in way of protection to the subject, but the Crown
not paying costs cannot receive costs—such is the statutory
MCPI;‘IE‘IPS’ enactment and the Crown cannot complain when that is the

state of the statute law. The reason of the thing is not for
the Court, all that the Court can say is that the statute is a
complete bar to the giving of any costs, and in this case I cannot
say that I have any regrets.

Appeal dismassed without costs.

Solicitors for appellant: Grant & Grant.
Solicitor for respondent: H. S. Wood.
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NORTH AMERICAN LOAN COMPANY, LIMITED v. COUrror

: APPEAL

MAH TEN: —_—

WHALEN PULP AND PAPER MILLS, LIMITED, 1922
GARNISHEE. March 24.

. . NorTH
Garnishee—Order by registrar—Affidavit in support—Information and AMERICAN
belief—Sufficiency—R.8.B.C. 1911, Cap. 14, Sec. 3. Loax Co.

v.

MaH TEN

A garnishee order was made by a registrar under section 3 of the
Attachment for Debts Act, the applicant in his affidavit in support
swearing merely as to his belief. An application to set aside the
order was dismissed.

Held, on appeal, reversing the order of Huxter, C.J.B.C. (McPHILLIPS,
J.A. dissenting), that under the statute the applicant must swear
upon information and belief. There was not a sufficient compli-
ance with the statute, and the order should be set aside.

Per Macponarp, C.J.A.: Where a form of affidavit is supplied by the
statute and the form is followed it is sufficient even where the
form varies from the substance of the Act.

APPEAL by defendant from an order of Hunter, C.J.B.C,,
of the 30th of January, 1922, dismissing an application to set
aside a garnishee order made by the registrar on the 29th of
December, 1921. The plaintiff obtained judgment against
Mah Ten on the 18th of June, 1917, the total amount due
under said judgment when the garnishee order was made being
$1,133.67. It appeared by the affidavit filed in support of
the motion for garnishee that Mah Ten was usually known as
Charlie Sing Chong. On the 12th of December, 1921, Charlie Statement
Sing Chong obtained judgment against the Whalen Pulp and
Paper Mills, Limited, for $1,547, and this sum was paid into
Court under the garnishee order. The affidavit in support of

the garnishee order was as follows:

“], That I am a member of the firm of Ellis & Brown, Solicitors for
the plaintiff (judgment creditor) herein and as such have knowledge
of the matters and facts hereinafter deposed to.

“2. That on the 18th of June, 1917, the North American Loan Com-
pany, Limited, plaintiff in this action, did obtain judgment against
Mah Ten, the defendant in this action, for the sum of $910 and costs,
which were taxed and allowed at $34.75.

“3. That the judgment together with the taxed costs and together
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COURT OF  with interest on the total sum from the 18th of June, 1917, to this date

APPEAL  amounts to $1,133.67.

“4. That the said Mah Ten in his examination as a judgment debtor
held on the 26th of September, 1918, did therein swear that he was
Mareh 24, usually known by the nmame of Charlie Sing Chong.

— “5. 1 have heard Mah Ten, the defendant in this action, called and

1922

NorTH referred to as ‘Charlie Sing Chong’ and I verily believe that the said
AMERICAN . .
Loax Co. Mah Ten and Charlie Sing Chong are one and the same person.
v. “6. That I verily believe that the Whalen Pulp and Paper Mills,

Man TEN  Limited, are justly and truly indebted to Mah Ten otherwise known as
Charlie Sing Chong in the sum of $1,547.

“7. That I believe that on Monday, the 12th of December, 1921, the
said Charlie Sing Chong, whom I verily believe is known in this action
as the defendant Mah Ten, did obtain a judgment against the said
Whalen Pulp and Paper Mills, Limited, in the sum of $1,547, which said
judgment is not for wages or salary.

“8. That the said Whalen Pulp and Paper Mills, Limited, the gar-

Statement yjshee herein, is within the jurisdiction of this Court.

“9. 1 am a director of the plaintiff Company and say that no part
of the sum of $1,133.67, being the amount of the judgment and costs
and interest at this date obtained by the North American Loan Com-
pany, Limited, plaintiff in this action against Mah Ten, the defendant
herein has been satisfied, and the whole sum of $1,133.67 now remains
due and owing and unpaid.”

The appeal was argued at Vancouver on the 24th of Mareh,
1922, before Macpoxarp, C.J.A., Marriy, McPuirries and
Eserts, JJ.A.

Martin, K.C., for appellant: The first point is that the style
of cause in the garnishing order is not the style of cause in this
action under which Mah Ten owed money. There must be
strict compliance: see Joe v. Maddox (1920), 27 B.C. 541;
Hogue v. Leitch (1915), 22 B.C. 10. As to the registrar
being persona designata see Richards v. Wood (1906), 12 B.C.

Argument 182,  If the registrar did not act under the statute the order
is a nullity.  To be ahead he must comply with the statute;
he cannot get a nunc pro tunc order now. The affidavit is
msufficient in that it does not give the grounds or source of
information and belief.

Brown, K.C., for respondent: On the sufficiency of the affi-
davit see (,landma v. Davison (1919), 3 W.W.R. 915; Adams

. Adams, Janett & Adams (1921), 3 W.W.R. 540 and on
dppeal (1922), 1 W.W.R. 47,

Martin, in reply.
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Macpoxarp, C.J.A.: T would allow the appeal on the ground
that the affidavit does not comply with the statute.

As to the effect of the insertion of the words following the
name of the defendant in the style of cause I express no
opinion.

But on the other question of what the applicant for the
summons must swear to, I find, as the statute says, that he
must swear upon information and belief. In this case he has
sworn merely as to his belief, but that is not a compliance with
the statute. The proceedings before the registrar, if not a
nullity, are irregular, and the Court ought to interfere for the
purpose of setting them aside. Where a statute requires cer-
tain things to be done, I think the Court having supervision over
the doing of these things should be somewhat strict in seeing
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they are done. In other words, we must assume that the

Legislature intends what it says; intends that the parties shall
do what it says they shall do in order to get relief. The Legis-
lature has said that in order to get the relief which the plaintiff
sought for in this case he must make an affidavit of a certain
character. I do not think the Court has a right to fritter away
what the Legislature says shall be done. It is easy enough
for practitioners to follow the form. The Legislature has been
emphatic enough to supply a form, and if that form is eom-

plied with, that is suflicient; and this the Court has upheld even ACPONALD,

where the form has varied from the substance of the Act. If
you follow the form which is said to be sufficient, that is enongh.
Now in this case the form was not followed. The usual state-
ment as to information was left out of it; the very statement
which the Legislature may have thought was necessary to safe-
guard the interests of the opposite party. In the case of an
examination upon that affidavit the deponent might be asked,
“From whom did you receive the information upon which you
have made this affidavit ¥’ And he would have to give a satis-
factory answer to that question. If that requirement were not
in the statute he would simply say, “Well I have sworn to my
belief, and I do believe it,” and there would be no way of
checking him up, as it were, on cross-examination.

C.J.A.
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For this reason, and for this reason alone, I would set aside
the order.
The appeal is therefore allowed.

Marrin, J.A.: T am of the same opinion and I do not see
that T can add anything to what my learned brother the Chief
Justice has said. The only remark I have to make is, I keep
an open mind on the addition, the alias addition to the name
of the defendant. I simply put it this way, it is a dangerous
thing to do, an unwarranted thing to do to attempt to interfere
with the record by making any addition to it. I should not
attempt it myself and I do not think it ought to be done. It is
not necessary to go any further than to sound that note of
warning.

McPurmries, J.A.: I would dismiss the appeal; firstly, on
the ground that the distriet registrar, in making the order,
was persona designata under the statute. That being so, the
learned Chief Justice in the Court below was without jurisdic-
tion to set aside the order on any ground; that is, the order for
the attachment of the debt. I would support what I have
said on the question of persona designata by Richards v. Wood
(1906), 12 B.C. 182. The point there was that an assistant
or deputy district registrar made the order and made an order
which was a nullity. The Full Court held that the distriet
registrar was persona designata. However, should I be in
error and it is not a case of persona designata, I then say that
the affidavit is in form sufficient. If we turn to section 3 of
the Attachment of Debts Act we will see exactly what has been
sworn to. It reads: “A judge or distriet registrar may, upon
the ex parte application of any plaintiff or judgment creditor
or person entitled to enforce a judgment or order for the pay-
ment of money, upon affidavit by himself or his solicitor . . . .
[now it is made by the solicitor here] stating, in case a judg-
ment has been recovered or an order made, that it has been
recovered or made, and that it is still unsatisfied, and to what
amount, or, in case a judgment has not been recovered . . . .”
Then going on to where you come to the question of garnish-
ment, “that any other person is indebted or liable to the defend-
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ant.” It does not say “on information and belief.” “That
any other person is indebted or liable to the defendant or judg-
ment debtor.”

Now, first see whether it satisfied that requirement. When
the solicitor makes the affidavit, which he does, and in para-
graph 1 says that he has “knowledge of the matters and facts
hereinafter deposed to,” that paragraph is applicable to every
paragraph that follows in the affidavit; and you must read it
as preceding every one of the sworn statements of the affidavit.
Therefore we have to understand that he has sworn that he has
knowledge of the matters and the facts and verily believes that
the Whalen Pulp and Paper Mills, Limited, are justly and
truly indebted.

Now, as a matter of language, could there be any doubt
about the verification of the essential facts? I cannot see any.

Section 6 reads:

“The afiidavit referred to in section 3 may, as to the indebtedness,
obligation, or liability of the third person, be made on the information
and belief of the deponent.”

That is, it may be made. It is not a matter of obligation that it
should be so made, and there is no need for it to be made if the
allegation is sufficiently made of the indebtedness.

Now, I cannot see how it can be said with any force that
it is not sufficiently made. I often say that the law is in the
main common sense, and I certainly, in the discharge of my
judicial duty, always feel pleased when I am able to give
judgment in accordance with common sense.

I am glad to have before me this case of Adams v. Adams,
Janett & Adams (1922), 1 W.W.R. 47, referred to by Mr.
Brown, and the judgment of Mr. Justice Beck of the Appellate
Court of Alberta, and it seems to me that learned judge has

put in very apt words what the meaning of “information and
belief” is. He says (p. 51):

“Taking this as the object of the part of the rule under consideration
and taking what may be called the popular use of ‘information and
belief’ as equivalent to ‘belief’ simply, I would hold that the affidavit
sufficiently complies with the rule in that respect.”

Here we have the words “verily believe” assuredly equivalent
to “information and belief.”

March 24,
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o o In my opinion the learned Chief Justice in the Court below
arrived at the right conclusion.
1922
March 24. Eserrs, J.A.: I have nothing to add to the remarks of the
—————— Chief Justice. I would allow the appeal.
NORTH
AMERICAT ; R . .
I?gixmcl(&: Appeal allowed, McPhillips, J.A. dissenting.

.
Man Tex Solicitors for appellants: McGeer, McGeer & Wilson.
Solicitors for respondents: Ellis & Brown.

"‘:’5:}:3“7 HOOPER v. NORTH VANCOUVER.
190 Appeal — Special leave to appeal to Supreme Court — Jurisdiction —
1922 Injunction until trial—Set aside on appeal—Substantive right—

March 31. Can. Stets. 1920, Cap. 32, Sec. 2.

Hooper  An applieation for special leave under section 41 of the Supreme Court
v. Act, R.S.C. 1906, Cap. 139, as re-enacted by Can. Stats. 1920, Cap.
_ NorTH 32, Sec. 2, to appeal from an order of the Court of Appeal setting
Vaxcouver aside an order for an injunction until the trial was refused because
there had been no disposition of the action. The allowing of an
appeal at this stage might be followed by a second appeal, and it is
desirable that the action be tried before an appeal be taken to the

Supreme Court of Canada (EBErTS, J.A. dissenting).

1\[ OTION to the Court of Appeal for leave to appeal to the

Supreme Court of Canada from the decision of the Court of

Appeal of the 10th of March, 1922, allowing the appeal of the

defendant and setting aside two orders of Mureury, J., one of

the 17th of November, 1921, granting an injunction restraining
Statement p o Jefendant until trial from issuing, honouring, or accepting
any passes provided for by a resolution of the Municipal Council
of North Vancouver, and the other of the 29th of November
following dismissing a motion to dissolve the injunction. The
application was made under sections 39 and 41 of the Supreme
Court Act, as re-enacted by Can. Stats. 1920, Cap. 32, Sec. 2.
A full statement of the case will be found in 30 B.C. 336,
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The appeal was argued at Vancouver on the 31st of March,
1922, before Macvoxarp, C.J.A., Marrix, Garviner, Mc-
Puirrres and EperTs, JJ.A,

Davis, K.C., for the motion: The order of the Court below
was for an injunction until the trial. There is no fixed amount
involved. = We are entitled to special leave under sections 39
and 41 of the Supreme Court Act as re-enacted by Can. Stats.
1920, Cap. 32, Sec. 2.

Mayers, contra: The grounds given favour the case going
to trial before an appeal be taken. An appeal is not properly
authorized: see Harbin v. Masterman (1896), 1 Ch. 351 at
p. 364 ; Standard Construction Co. v. Crabb (1914), 7T W.W.R.
719 at p. 722; Halsbury’s Laws of England, Vol. 26, p. 742,
par. 1228. The judgment appealed from did not dispose of
any substantive right in controversy in the action. It is not
a final judgment and there is no appeal: see The St. John
Lumber Company v. Roy (1916), 53 S.C.R. 310; Lachance
v. Cauchon (1915), 52 S.C.R. 223. Under section 36 leave
is only given in case of final judgment when the amount
involved is less than $2,000. An interlocutory judgment will
not be considered. This is not a case in which it should be
granted: see Girard v. Corporation of Roberval (1921), 62
S.C.R. 234.

Davis, in reply: As to authority the proper steps should be
taken as in Standard Construction Co. v. Crabb (1914), 7
W.W.R. 719 at p. 722.  If you have an interlocutory judgment
which settles a substantive right it is a final judgment for the
purposes of appeal. The 1913 Act (Can. Stats. Cap. 51)
changed the definition of “final judgment.”  Obtaining proper
authority is only a question of adjournment. A substantive
right is at issue and it is a question of public interest.

Macpoxarp, C.J.A.: T think the application should be dis-
missed. I may say I do not decide the question as to whether
this is a final judgment or not since it is not necessary, in my
view of the case, to decide that question. The ground upon
which 1 decide is this, that there has been no disposition of the
action and, if we therefore were to give leave to appeal now, a
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o second appeal later on might be taken. We ought not to encour-

——  age multiplicity of appeals. It is desirable that the whole
1922 action should be tried before the appeal to the Supreme Court

March 31.  of (Clanada is taken.

Hoorer

. Marriv, J.A.: That is my view.
NORTH
VAXCOUVER . .
Garoraer, J.A.: I think T must come to the same conclusion,
although I am not clear as to which course would involve the
most expense, allowing this to go now or dismissing the applica-
tion. But the chief matter that influences me at the moment
is this: that it is an application to us in the exercise of our
discretion, and Mr. Mayers has submitted that the question as
cancrnen. 0 whether this is a benefit or detriment to the City has never

T.A. been really tried out. That being the case, it seems to me that
the question should be tried out or at all events, it would cause
in the end less litigation to have the matter tried out now
than to take the other course. I am not so sure but for that
feature of the case I might not consider this judgment as a
final judgment for purposes of appeal. However, I am not
expressing myself definitely on that, and for the reasons I have
just stated, I am inclined to agree with what has been said.

McPmrries, J.A.: 1 would not accede to the application.
I cannot see how it can be contended that this is a final judg-
ment. The case has still to go to trial. In interlocutory
matters the decision of the Court of Appeal should in most
cases be final, and that has been the expressed view of the
Supreme Court of Canada. When there is a final determina-
scprrrips, tion of the action, then the whole case goes to the Supreme
T4 Court of Canada, but not matters of procedure. In reported
decisions the Supreme Court of Canada has withheld from
passing upon questions of practice and questions of pleadings.
The Supreme Court of Canada cannot well advise itself upon
what is the settled practice in the nine Provinces of Canada.
In the abstract I do not think that we should grant leave to
appeal to the Supreme Court of Canada, because I think we
should be granting leave in a case in which that Court would

not grant leave if the application were made to it.
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Esrrts, J.A.: I would grant the application on the ground
that the action itself was for a declaration that the resolution
of the Qity Council of North Vancouver was ultra vires. The
learned judge finds that the resolution was ultra vires and the
plaintiffs had the right to bring the action. In the circum-
stances I think that, although interlocutory in form, it was a
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final judgment for purposes of appeal, and as I have the right vixcouves

to exercise a discretion, I think that question, being one of
public interest, should go to the Supreme Court of Canada if
the plaintiff so desires.

Application dismissed, Eberts, J.A. dissenting.

Solicitors for appellants: Burns & Walkem.
Solicitor for respondents: A. C. Sutton.

MORTON v. THE VANCOUVER GENERAL
HOSPITAL.

Negligence — Damages — Treatment in hospital — Jury — Sealed verdict—
Consent of counsel—Appeal books—Material required.

Consent of counsel must be obtained for the delivery of a sealed verdict
by a jury.

The registrar with the assistance of the parties should keep appeal books
within proper limits and have included in them only such material
as is relevant to the appeal.

APPEAL by plaintiff from the decision of Morrisox, J. of
the 7th of February, 1922, and the verdict of a jury. The
action was for damages for negligence and improper treatment
as a patient at the defendant hospital, and was tried at Van-
couver on the 20th of June, 1921. The jury retired to consider
their verdict at 5.50 in the afternoon, and at about 7 o’clock in
the evening the learned judge, without having submitted the
matter to counsel and without having obtained their consent,
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told the clerk of the Court to direct the jury to hand in a
sealed verdict and the learned judge then left the Court.
Shortly after 9 o’clock in the evening the foreman of the jury
left in the hands of the clerk a sealed envelope and the jury
dispersed. On the following morning the verdict was opened
in Court and read as follows: “We find no case against The
Vancouver General Hospital.”

The appeal was argued at Vancouver on the 30th and 31st
of March, 1922, before Macpoxarp, C.J A, MarTiN, GALLI-
HER, McPrirrirs and Eserrs, JJ.A.

McPhillips, K.C. (Rubinowitz, with him), for appellant:
There was misdirection, improper reception of evidence, and
rejection of evidence to such an extent as to bring the case
within Lucas v. Ministerial Union (1916), 23 B.C. 257. On
the question of a sealed verdict see Halsbury’s Laws of England,
Vol. 18, p. 258; Blackstone’s Commentaries, Book 3, Lewis’s
Ed., 377; Doe dem Lewis v. Baster (1836), 5 A. & E. 129;
Bentley v. Fleming (1845), 1 C.B. 479; Fanshaw v. Knowles
(1916), 2 K.B. 538; 85 L.J., K.B. 1735 at p. 1741.

Reid, K.C. (Gibson, with him), for respondent: There must
be a substantial wrong done before a new trial will be granted:
see judgment of Serutton, J. in Fanshaw v. Knowles (1916),
85 L.J., K.B. 1735 at p. 1743; Gavin v. The Kettle Valley
Raway. Co. (1919), 58 S.C.R. 501; Allcock v. Hall (1891),
1 Q.B. 444; Banbury v. Bank of Montreal (1918), A.C. 626.
As to sealed verdict see Campbell v. Linton (1868), 27 U.C.Q.B.
563.

Macpoxarn, C.J.A.: There will be a new trial. It is a sine
qua non that counsel shall consent to the delivery of a sealed
verdiet and this one was without consent. It is usual to order
that the costs below abide the event. The costs of this Court
will follow the event.

I wish to speak about this appeal book. We have spoken
before about the costs of appeals and the unnecessary material
which has been put into appeal books. I notice, on looking
through this book, that all the rules and regulations of the
hospital are included in it. Now, it may be that a few sent-
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ences or paragraphs of these rules might have been the subject
of comment by counsel here, but I cannot see why those rules
which have to do with the internal economy of the hospital
and matters that have nothing in the remotest degree to do
with the question raised in this appeal, are put in. There are,
as I make out, 47 pages of material which ought not to have
been inserted at all. We have a notice of appeal which covers
18 pages, setting forth objections to the charge of the learned
judge to the jury, which charge itself covers only 12 pages.
The mnotice of appeal dealing with that covers 18 pages, and
there may be other matters I did not notice. The appeal
book has been grossly padded, and while it is a matter for
the taxing officer, I think it as well that the Court should call
attention to the fact. There must be a reform in the matter
of appeal books in the direction of cutting down their expense.
Both sides are responsible for this to some extent. The practice
is to settle the appeal book, and the respondent, if he takes objec-
tion, if he thinks that material is inserted in the book which is
unnecessary, ought to take the objection and have it ruled out.
While you are perhaps less culpable than your learned friends,
Mr. Reid, you are culpable as well as they. It is the business
of the registrar, with the assistance of the parties to keep the
appeal book within proper limits, and have included in it only
such material as is relevant to the appeal. On the taxation it
is the duty of the registrar to serutinize and see that irrelevant
materials are not allowed. Junior counsel are supposed to know
their case, and if they do not know it they onght to secure advice.
Not only in the printing of evidence and documents in the
appeal book, but on matters of pleadings there is a great deal
of unnecessary expense. We have had pleadings before- us,
many of them covering 10 to 15 or 20 pages of the book, the
allegation in which could with much greater clearness have
been stated in two pages at the outside. Then I have known
cases of application to amend pleadings before the trial judge,
and discussion goes on between judge and counsel, the notes
covering 20 pages. The amendment is granted; no appeal is
taken from amendment and all that is put into the appeal
book.  Notice to produce and notice to admit are put in and
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no reference ever made to them in the argument. It may be
done through oversight or from a desire to pad out the appeal
book.

Magrtix, J.A.: I heartily associate myself with what my
brother has said, and I hope the registrar will understand dis-
tinetly it is his duty to scrutinize. I do not understand why
this appeal book is printed in the way it is. It is a very
expensive thing. We generally understand there are three
folios on a page. By actual count I see on examination only
about two-thirds of each page is utilized. ~We have thus an
appeal book of 309 pages and on an average I do not think
there would be found to be a folio and a half to each page.
These matters ought to be investigated, because the cost of
appeal books is getting to be a public scandal. This notice of
appeal is really an abuse of the process of the Court. These
18 pages are absolutely unjustified. It could all be condensed
into less than that—18 pages, you have only to state that to
shew how preposterous it is.

Garrimegr, J.A.: I quite agree with what has been expressed
in this matter. It is not the first time the Court has expressed
the opinion that all expenses should be kept within reasonable
limits, and by that we mean necessary and only necessary
matter that counsel can reasonably say is necessary should be
put into the appeal book. If that were done, I am sure in
the end it would be more satisfactory, not only to clients, but
counsel themselves, as when costs run to 500 or 600 or $1,000,
clients maybe are more inclined to let their rights of appeal
go than incur these costs. Therefore, I say that in the interests
of counsel themselves, they should put into the appeal book
only relevant matter.

McPuirries, J.A.: The chances are that the rules of The
Vancouver General Hospital are in print, and by agreement
with counsel I am sure it would be always satisfactory to the
Court that we be referred to the original exhibit when it is in
print, and we oftentimes do that, to save costs to the litigant.
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IN RE IMMIGRATION ACT AND WONG SHEE. COURT OF

APPEAL
Statute, construction of—Habeas corpus—Accused discharged from custody ;;;2-
—Right of appeal to Court of Appeal—Immigration—Deportation—
Right of review—Can. Stats. 1910, Cap. 27, Sec. 28—B.C. Stats. 1920, April 1L
Cap. 21, Sec. 2.
IN RE

WonNg SHE
Under the Court of Appeal Act as amended in 1920, there is the right of ®

appeal to the Court of Appeal in habeas corpus proceedings in matters
over which the Legislature of British Columbia has jurisdiction
whether the person detained be remanded to custody or discharged
from custody.

The Court has no jurisdiction to review or otherwise interfere with the
decision or order of the Board of Inquiry in relation to the admission
or deportation of a rejected immigrant unless such person is a Cana-
dian citizen or has Canadian domiecil.

APPEAL by the Crown from the decision of HunrtEr,
C.J.B.C. (reported in 30 B.C. 70) upon habeas corpus pro-
ceedings, discharging the respondent from the custody of the
Comptroller of Chinese Immigration at Vancouver. The
husband of Wong Shee had lived in Vancouver for eleven years
prior to going back to China in 1920. He owned a hotel
which he sold for $3,300 prior to sailing for China. He Statement
married Wong Shee in China and returned with her in 1921.
On their arrival in Vancouver she was refused admission on
the ground that she came within the labouring class. The
husband had previously been married, but his first wife died
before his return to China.

The appeal was argued at Victoria on the 10th of January,

10
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1922, before Macpoxarp, C.J.A., Martin, Garrmsr, Mc-
Purmries and Eserrs, JJ.A.

Reid, K.C., for appellant.

Henderson, K.C. (Maitland, with him), for respondent,
raised the preliminary objection that there was no appeal when
the prisoner is discharged on habeas corpus on a charge under
the Immigration Act: see In re Tiderington (1912), 17 B.C.
81; Cox v. Hakes (1890), 15 App. Cas. 506. The only objec-
tion is that she belonged to the labouring class. Her husband
sold a hotel, went to China and was readmitted without inquiry:
see also In re Rahim (1912), 17 B.C. 276.

Revd, contra: This is not a criminal proceeding: see Rex
v. Alamazoff (1919), 3 W.W.R. 281. As to the right of appeal
see Rex v. Jeu Jang How (1919), 59 S.C.R. 175; Clement’s
Canadian Constitution, 3rd Ed., 538-9; Ikezoya v. C.P.R.
(1907), 12 B.C. 454. The Act of 1920 (Cap. 21) was passed
to give jurisdietion to hear appeals from the discharge of a
person under a writ of habeas corpus.

Reid, on the merits: Respondent was 20 years old and
her father was a labourer in Hong Kong. As to not aceepting
the husband’s evidence of the death of his first wife see Re
Munshe Singh (1914), 20 B.C. 243; In re Wong Sit Kit
(1921), 3 W.W.R. 116. As to interfering with the finding
of the Court below see Ke Munshi Singh (1914), 20 B.C. 243
at p. 258; Rex v. Schoppelrer (1919), 3 W.W.R. 322 at p. 323.
Under section 23 of the Immigration Act the finding of the
Board of Inquiry cannot be interfered with. The Court below
deciding that the husband’s evidence should be accepted is not
in accordance with the judgment in Re Munshe Singh, supra;
see also Dugdale v. Reginam (1853), 2 El. & Bl 129.

Maitland: The Court already decided there was no appeal
prior to the statute of 1920, but the statute does not go far
enough to include Cox v. Hakes (1890), 15 App. Cas. 506.
The Chief Justice below concluded they must have some evi-
dence to come to the conclusion they did. There is not a line
to say the husband was a labourer or that the woman was not
married. He owned a hotel and sold it at a substantial figure.
As to reasonable inference from the evidence see Eex v. Covert
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(1916), 10 Alta. L.R. 349 at p. 364. Section 23 of the Immi-
gration Act does not apply to a Canadian citizen or to Canadian
domicil: see In re Margaret Murphy (1910), 15 B.C. 401.
This woman has acquired a Canadian domiecil at common law.
There was jurisdiction to release her.

Reid, in reply: The Board concluded on the evidence that
she was not married.

Cur. adv. vult.

11th April, 1922.

Macponarp, C.J.A.: The respondent Wong Shee was
ordered by a Board of Inquiry to be deported on the ground
that her entry into Canada was contrary to P.C. 1202. She
was released upon habeas corpus proceedings and that appeal is
taken by the Immigration authorities against that order.

Preliminary objection was taken by respondent’s counsel that
no appeal lies to this Court from an order of habeas corpus
releasing the person detained. This was the law prior to the
amendment made by the Provincial Legislature by the statutes
of 1920, Cap. 21, Sec. 2, which so far as the Province had
power to enact, gave an appeal in cases like the present one.
The law prior to this enactment is referred to in two cases in
this Court, I'n re Tiderington (1912), 17 B.C. 81, and In re
Rahim, tb. 276. These cases follow the decision of Cozx v.
Hakes (1890), 15 App. Cas. 506. It was held in Barnardo v.
Ford (1892), A.C. 326, that where the order was one refusing
a writ of certiorari an appeal would lie. Both Cox v. Hakes
and Barnardo v. Ford depended for their decision upon the
construection of section 19 of the English Judicature Act, which
has to do with the right of appeal in civil cases. By the Act
of 1920 the Court of Appeal Act, which gave a similar right
of appeal in civil causes was amended so as to give an appeal
where the person detained was discharged, so that at the present
time in this Province in ecivil matters, or rather in matters
over which the Legislature of British Columbia has jurisdie-
tion, an appeal lies to this Court whether the person detained be
remanded to custody or be discharged from custody.

The question in this case is as to whether the legislation
of the Province is applicable where the inquiry is under a
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Federal Act, namely, the Immigration Act. That the pro-
ceedings are not criminal proceedings is quite clear: Cox v.
Hakes, supra; Rex v. Jeu Jang How (1919), 59 S.C.R. 175.
They must therefore be civil proceedings.

The power to legislate in relation to civil rights was assigned
to the Province, the right to liberty where a person is detained
not for a crime or supposed crime, but as in this case, to test
whether or not the person has fulfilled the conditions necessary
to her admission into Canada, is a civil right. The right to
the writ of habeas corpus is not given by Dominion statute
but is part of the common and statutory law of England intro-
duced into and made part of the law of this Province. The
right of appeal is a substantive right and not a mere matter
of practice and procedure, but even if it were a matter of pro-
cedure in a civil case, it would fall within the jurisdiction of
the Province. The recent amendment of the Aect, giving an
appeal in a case like the present, is an amendment to the civil
laws of this Province. It has nothing to do with eriminal law
or criminal procedure, and hence the preliminary objection
must be overruled.

On the merits it seems to me it is impossible to sustain
the order appealed from. The Immigration Act has consti-
tuted the Board of Inquiry the tribunal to hear and determine
upon the facts relating to the right of an immigrant to enter
Canada. It has put the burden of proof upon the immigrant,
and it has provided by section 23 that no Court shall have
jurisdiction to review or otherwise interfere with the decision or
order of the Minister or of the Board of Inquiry in relation to
the admission or deportation of any rejected immigrant, unless
such person be a Canadian citizen or have Canadian domicil.
The Board of Inquiry unquestionably had jurisdiction to enter
upon the inquiry; they were entitled to disbelieve the evidence
of the respondent if, in their opinion, circumstances tended to
throw doubt upon it. It is true that the evidence is practically
all one way, but it is not of that character which entitles me
to say that as a matter of law the Board of Inquiry were not
entitled to disbelieve it. The Board may have come to the
conclusion that the story of the death of the former wife and
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marriage of the respondent to Soo Gar, was not entitled to COURT 0¥

APPEAL
belief. They may not have been satisfied, and the respondent
was bound to satisfy them, that she was not one of a prohibited 1922
class. April 11.
The appeal should be allowed. [N RE

Woxa SHEE

Martin, J.A.: With respect to our jurisdiction to entertain
this appeal from the order discharging the respondent from
custody, made on the application for a writ of habeas corpus,
I am of opinion that it should be overruled because these pro-
ceedings under the Federal Immigration Act, 1910, Cap. 27,
have been finally decided not to be of a criminal nature—Rex
v. Jeu Jang How, 59 S.C.R. 175; (1919), 3 W.W.R. 1115;
32 Can. Cr. Cas. 103—and so the amendment introduced by
the Court of Appeal Act Amendment Act, 1920, Cap. 21,
applies.

Then as to the validity of the order of deportation made by
the Board of Inquiry under section 33, which was, in effect,
set aside by the learned judge below, but for no reason given:
I have read all the evidence before the Board, in the light of
section 16, and am of opinion that this is a case where we
cannot interfere because of section 23, which prohibits it unless
the person concerned “is a Canadian citizen or has Canadian
domieil,” and here the applicant cannot, in view of the change
in section 2 (d) (¢), since In re Margaret Murphy (1910),
15 B.C. 401, invoke that exception. In the case of persons
who have not Canadian ecitizenship or domiecil we cannot inter-
fere with proceedings, decisions or orders of the Minister,
Board, or officers, so long as they have been “had, made, or
given, under the authority and in accordance with the provisions
of this Aet.”  That was the view this Court took in Re Munshi
Singh (1914), 20 B.C. 243; 6 W.W.R. 1347; 29 W.L.R. 45,
wherein the section was expounded at pp. 258, 263, and in
particular at pp. 268-71, wherein I considered it at some length,
and have nothing now to add to that opinion.

MARTIN, J.A.

At one time during the argument 1 was not satisfied that
the “reason” required by Form B (Order for Deportation)
was sufficiently given in the order in question, wherein it is
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stated to be that the applicant “belongs to the labouring classes,”
without stating whether the class was of ckilled or unskilled
labour as set out in the order in council of June 9th, 1919,
defining prohibited “classes or occupations.” But upon further
consideration I find myself unable to say that it is not, on the
facts, a practical and suflicient, although not the most precise,
definition of the applicant’s disqualifications.

It follows that the appeal should be allowed and the order
discharging the applicant from custody set aside, and she will
be restored to the custody of the controller of immigration.

Gariraer, J.A.: In this matter the immigration authorities
made an order for the deportation of Wong Shee, on the ground
that she was a labourer and this order was confirmed at Ottawa.
The matter then came before Huwxtrr, C.J.B.C. on habeas
corpus, who ordered her discharge and this order is appealed
against. Mr. Henderson, for the respondent, took the pre-
liminary objection that there was no appeal to us from an order
discharging a person from custody on habeas corpus proceed-
ings. This Court dealt with that point in Re Tiderington
(1912), 17 B.C. 81, and later in the same volume in In re
Rahim, 276, and it was also dealt with by Duff and Anglin,
JdJ., in the Supreme Court of Canada in Rex v. Jeu Jang
How (1919), 59 S.C.R. 175.

In the cases before us and per Duff and Anglin, JJ., in the
Jeu Jang How case, it was decided on the authority of Cox v.
Hakes (1890), 15 App. Cas. 506, that no appeal lies from an
order discharging an accused person on a writ of habeas corpus.
Subsequent to the decisions in these cases the Legislature of
the Province of British Columbia passed an Aect, B.C. Stats.
1920, Cap. 21, amending section 6 of the Court of Appeal Act,
R.S.B.C. 1911, Cap. 51, in express words, conferring jurisdic-
tion on the Court of Appeal to hear appeale in habeas corpus
and providing the machinery for the rearrest of accused persons
discharged upon habeas corpus proceedings. Here the accused
is detained under a Dominion statute (the Immigration Act)
and such proceedings have been held not to be criminal pro-
ceedings per Duff and Anglin, JJ. in Rex v. Jeu Jang How,
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supra, and per Mathers, C.J.K.B. in Rex v. Alamazoff (1919),
3 W.W.R. 281.

If this were a matter where the applicant for habeas corpus
was in custody on a criminal charge, it may be that the Legis-
lature could not give the Court jurisdiction to hear the appeal,
but where, as here, it is an offence not of a criminal nature
that is being enquired into and civil rights only are involved,
it is within the purview of the Legislation to pass the Act.
This gives us jurisdiction to entertain an appeal in matters not
of a eriminal nature, at all events, where a party has been
discharged upon habeas corpus.

I think, for the reasons given by the Chief Justice, that the
order of Huntrr, C.J.B.C. should be set aside and the party
again taken into custody for deportation.

McPuirues, J.A.: T am in entire agreement with the judg-
ment of my brother Martin. I merely wish to add that
during the argument I was in some doubt as to whether, if the
marriage could be deemed to have been valid, the effect would
not be to give the wife the status of the husband, and that the
result would be that she would not be of the “labouring classes.”
However, after fuller consideration and owing to the fact that
although the wife’s domicil is the domicil of the husband in
ordinary cases, in this case the statute stands in the way—
the wife has not acquired Canadian domicil. I am satisfied
that the Court has not the power of review in the present case,
in fact there is inhibition in the most positive terms upon the
reading of section 23. I dealt with this point and the subject
generally in a somewhat exhaustive way in Re Munshi Singh
(1914), 20 B.C. 243 at pp. 278 to 292, and would refer to
my reasons for judgment there given, which obviates the neces-
sity of repeating them here, and those reasoms are equally
applicable to the present case, i.e., there is an absolute inhibition
upon the Court in the present case from interfering with the
decision of the Board of Inquiry.

Tt follows therefore that, in my opinion, and with great
respect to the learned Chief Justice of British Columbia, there
was no power to grant a writ of habeas corpus discharging Wong
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oo Shee from custody, and she should be restored to the custody
of the controller of immigration, the appeal to be allowed.

1922
April 11, Eserts, J.A. would allow the appeal.

IN RE Appeal allowed.
Wong SHEE

Solicitors for appellant: Bowser, Reid, Wallbridge, Douglas
& Gibson.

Solicitors for respondent: Henderson & Smith.

covrror  PREMIER LUMBER COMPANY, LIMITED v. GRAND
APPEAL TRUNK PACIFIC RATLWAY COMPANY.

1922
Contract—Carriers—Delivery to wrong person—DBill of lading—Failure to

April 12. give notice of loss—Liability of carrier. N
Lgﬁifé%{o. Five cars of lumber were shipped under contract with the defendant Com-
». pany from Prince Rupert to the State of Minnesota. They were
GRAND carried over the defendant Company’s line to Winnipeg and from there
I)A’g?flz% v proceeded over another Company’s line to their destination where they
Co. arrived without delay but were wrongly delivered. An action by the

assignee of the bills of lading for the loss sustained was dismissed
on the ground that the plaintiff failed to give notice of loss which
by the bills of lading was made a condition of the defendant Com-
pany’s liability.

Held, on appeal, affirming the decision of Macoboxarp, J. (McPHILLIPS,
J.A. dissenting), that the failure to give notice of loss was fatal to
the plaintiff’s claim and the appeal should be dismissed.

APPEAL by plaintiff from the decision of Macpoxarp, J.,
of the 29th of November, 1921, in an action to recover the
amount of loss sustained by the defendant’s breach of duty in
and about the carriage and delivery of certain lumber. The
lumber was shipped from Prince Rupert in July, 1920, on the
railway of the defendant Company the consignors being G. W.
Nickerson Company, Limited, who assigned the bills of lading
covering the shipments to the plaintiff Company. There were

Statement
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five bills of lading, four of which were to carry the lumber to
Minnesota transfer in the State of Minnescta and the fifth to
Minneapolis in the same State. The lumber was carried as
far as Winnipeg on the line of the defendant Company where
it was delivered into the cave of the Canadian Pacific Railway
Company and carried to its destination where it arrived in
August. Instead of being held at the disposal of the plaintiff
Company, it was delivered over to the U.S. Lumber & Box

Co. through the fault of the Canadian Pacific Railway. The .

defendant claimed they were not notified of the loss of the goods

within the time specified in one of the terms of the contracts.
The appeal was argued at Victoria on the 12th of January,

1922, before Martiy, Garvmaer, McPrirrirs and EBErTS,

JJ.A.

Mayers, for appellant: The lumber was sold prior to ship-
ment by the plaintiff to the United States Lumber & Box Co.
The Railway Company delivered the goods to the United States
Lumber & Box Co. without receiving the bills of lading. The
goods could only be properly given on receipt of the bills of
lading. This is a conversion of goods: see Bullen & Leake’s
Precedents of Pleadings, 3rd Ed., p. 279, note (a). On the
question of liability under the contract see Wilson v. Canadian
Development Co. (1903), 33 S.C.R. 432 at p. 441; Price &
Co. v. Union Lighterage Company (1904), 1 K.B. 412 at p.
416; The Cap Palos (1921), P. 458 at p. 471; Mallet v.
Great Fastern Radway (1899), 1 Q.B. 309. As to want of
notice the carrier must shew the facts that bring him within
the protection of that clause: see Maunsell v. Campbell Security
Fareproof Storage, &c., Co. (1921), 29 B.C. 424.

A. Alexander, for respondent: There was a wrongful
delivery, but after the goods were out of our hands, and by
persons for whom we were not responsible.  Secondly, the
notice of loss provided by contract was mnot given and this
relieves us from responsibility. If we are to be found liable
for the negligence of others we should receive notice of it and
under the contract it must be given within four months: see

Knaght-Watson Ranching Co. Lid. v. C.P.R. (1921), 3 W.W.R.
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cOURTOF 788 Martin v. Northern Pacific Express Co. (1895), 10 Man.

APPEAL

— " LR.595atp. 613; (1896), 26 S.C.R. 135; Newman v. Grand
1922 Trynk R.W. Co. (1910), 21 O.L.R. 72 at p. 73. The notice
April12.  clause applies in case of negligence of others.

PREMIER Mayers, in reply, referred to The Grand Trunk Railway
LowsER CO- Yompany v. McMillan (1889), 16 S.C.R. 543; Crawford and

L.
Graxo  Law v. Allgn Line Steamship Co. (1911), 81 L.J., P.C. 113
TRUNK
Pacrric Ry. at p. 122
Co.

Cur. adv. vult.

12th April, 1922,

Martix, J.A.: This is an action for the value of five cars
of lumber which the statement of claim, 3, alleges were lost in
transit and so never delivered under the contract for carriage
set up.

Tt is admitted that the said five cars did reach their destina
tion but upon arrival were delivered to the wrong person, and
it is not alleged that in the course of the carriage (which was
found to be without delay) there was any deviation from the
route specified in the bills of lading. This constitutes mis
delivery (Neilsow v. London and North Western Ry. Co.
(1922), 1 K.B. 192, 198, 202), and whatever the wrongful
possessors did with the cars after such arrival, either by dis-
posing of them there or forwarding them to customers at other
places, is immaterial, as I view the matter. One of the con-

ditions of the bills of lading was the following:

“Notice of loss, damage, or delay must be made in writing to the carrier
at the point of delivery, or to the carrier at the point of origin, within
four months after delivery of the goods, or in case of failure to make
delivery, then within four months after a reasonable time for delivery
has elapsed. Unless notice is so given the carrier shall not be liable.”

No notice was given of the loss, and the action was dismissed
on that ground. It was urged before us that this condition or
exception relates only to things done under the contract in its
due performance and not in violation thereof, and so it cannot
be invoked to assist the defendant. The question is a nice one
and it has occasioned me much consideration, but fortunately
the recent decision in Neilson’s case, supra. has elucidated it.
That was a case of certain packages of theatrical properties
which were bulked in a van “through to Bolton,” but had in

MARTIN, J.A.
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the course of the journey been by mistake diverted at Man-
chester to other points and consequently were delayed for two
days in arriving at Bolton, thereby causing damage to the
plaintiff. At p. 197 Bankes, L.J. says:

“The defendants contracted to convey these goods from Llandudno to
Bolton by a specified route, and they endeavoured to protect themselves in
certain events. I think the law is quite plain that if a carrier desires to
exempt himself from his common law liability he must do so in clear
language, and that in my opinion the defendants did not do here. And
secondly as the contract had reference to the conveyance by the prescribed
route and by that route alone, when once the goods were diverted by the
defendants from the preseribed route and taken on another journey, even
though that diversion was the result of a pure mistake on the part of their
inspector, they ceased to be covered by the contract and by the exceptions
which it contained.”

And he goes on to say that such an act was not misdelivery,
nor “any delivery at all.”
Scrutton, L.J. at p. 202 says:

“Misdelivery means a delivery to a wrong person, and if you keep the
goods yourself you do not deliver them at all.”

But in the case at bar the goods did, “by the prescribed
route,” reach their destination, and there were misdelivered.
I can only regard this as something, however unfortunate, that
“happened in the courss of carrying out the contract,” as Serut-
ton, L.J. puts it at p. 201, and as the language of the “excep-
tion” 1is quite clear it must be given effect to, because what
happened is, I think, covered by the expression, “failure to
make delivery,” 7.e., to the proper party under the contract.
I am unable to take the view that the exception is displaced
by the references to negligence in the other clauses cited: this
notice of loss clause is comprehensive and appropriate to the
misdelivery which ocecurred, the failure to make a proper
delivery causing the “loss” of the goods to the plaintiff. In
coming to this conclusion I have assumed all the other ques-
tions in favour of the plaintiff. I need only add that the case
of Wilson v. Canadian Development Co. (1903), 33 S.C.R.
432, was one where the carrier “wrongfully sold or converted
the goods” to its own use, p. 442. It follows that the appeal
should be dismissed.
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Garriger, J.A.: I agree with the learned trial judge, that
the failure to give notice within the time prescribed disentitles
the plaintiff to recover, and would dismiss the appeal.

McPurrores, J.A.: This is an action for the loss of five cars
of lumber not forthcoming to answer to the issued bills of
lading therefor, the appellant being the inderser of the bills of
lading. The lumber, it would appear, was shipped away from
the point of destination by the Railway Company quite
unauthorizedly, and it has failed to account for the lumber—
in effect, the Railway Company has been guilty of conversion
of the lumber. The contract was one for through carriage, and
the Railway Company was liable throughout for the due carri-
age and delivery of the lumber to the holders of the bills of
lading. Further, the shipment was under (as it was neces-
sarily required to be) the joint tariff regulation, viz.: Order
of the Board of Railway Commissioners, No. 7562, 15th July,
1909, and no provision in the bills of lading will admit of the
Railway Company excusing itself from liability upon the ground
that the loss or damage arose from the action of any inter-
vening carrier, that is, the earrier issuing the bills of lading
is liable to the holder of the bills of lading  Unquestionably,
there was a contractual obligation to carry and deliver the
lumber to the holders of the bills of lading, but that was not
done. In Crawford and Law v. Allan Line Steamship Co.
(1911), 81 L.J., P.C. 113 at p. 122, Lord Shaw quoted from

an opinion of Lord Salvesen, these words:

“‘If there has been a bill of lading signed on behalf of the ship . . . .
this would have been a contractual obligation which it would lie upon
the ship fto excuse itself from discharging.” (1911), S.C. at p. 805.”

And Lord Shaw then said:

“I entirely agree in that view. As, accordingly, I am, along with your
Lordships, of opinion that there was such a bill of lading on behalf of
the ship in this case, 1 think the contractual obligation referred to rests
upon the respondents.”

Here it rests upon the Railway Company (the respondent)
and the evidence is wanting in the present case to establish any
excuse. There has been in this case a complete frustration of
the contract of carriage, and no provision excusing liability,
such as we have in the present case, can avail or absolve the
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Railway Company from liability upon the special facts of
this case (Wilson v. Canadian Development Co. (1903), 33
S.C.R. 432 at pp. 441-2, Davies, J.). The condition relied
upon in the present case for excusing liability does mnot, in its
terms nor by reasonable implication, cover the negligence of the
carrier. The ratio of the judgment of Lord Alverstone, C.J.,
in Price & Co. v. Union Lighterage Company (1904), 1 K.B.
412 at p. 416, is applicable to the present case. He there said:

“It is of course quite possible to construe the words, ‘any loss of or
damage to goods which can be covered by insurance’ as including every-
thing, because practically everything can be so covered, and, as pointed
out by Walton, J., a great many policies of insurance would include such
a loss as that which arose in this case. The question, however, is not
whether these words could be made to cover such a loss, but whether in
a contract for carriage they include, on a reasonable construction, an
exemption from negligence on the part of the carrier. We have only to
look at the case to which I have referred, and in particular to Sutton v.
Ciceri [(1890)], 15 App. Cas. 144, to see that the words of this contract
can receive a contractual and businesslike constraction and have effect
without including in the exemption the consequences of the negligence of
the earrier. That being so, the prineiple that to exempt the carrier from
liability for the comsequences of his negligence there must be words that
make it clear that the parties intended that there should be such an
exemption is applicable to this case, and the learned judge was right in
holding that the contract does not exempt the defendants from liability
of their own negligence. 1 think, therefore, that the appeal should be
dismissed.”

We have here the palpable case of the non-performance of
the contract of carriage and the production of the lumber to
answer to the holders of the bills of lading, and in this con-
nection what Atkin, L.J. said at pp. 470-72 in The Cap Palos
(1921), P. 458 is much in point in the present case.

It would appear to me that the conditions for exemption
from liability amount to this: that they are of no avail save
where the carrier has proved (which he has not in the present
case) that he has not been guilty of negligence. Now, the
carrier in the present case admits at this bar that there was
conversion of the lumber but attempts to escape liability by
saying that the conversion was not their act but the acts of
persons for whom they are not liable, and further, the conver-
sion was after the contract was performed. Upon the facts
I cannot accede to the contention that there was performance
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of the contract, as I have already said, it is the case of com-
plete frustration of contract—the lumber was accepted for
carriage subject to bills of lading, and the lumber has never
been produced in answer to the bills of lading. Could there
be any state of circumstances more complete to evidence non-
performance of contract? It is a clear case of failure of
performance of carriage and negligence throughout. The onus
in any case was on the Railway Company, having issued the
bills of lading, to excuse itself from discharging its contractual
obligation and that was not done. The appellant was entitled,
being the holder of the bills of lading, to have delivered to it
the lumber covered by the bills of lading, but that contract
was never performed by the Railway Company. In such a
cage 1t is idle to cite conditions of exemption. The language
of Lord Alverstone, C.J., in the Price case, supra, meets the
point:

“To exempt the carrier from liability for the consequences of his negli-

gence, there must be words that make it clear that the parties intended
that there should be such an exemption,”

and I fail to see that in the present case the conditions of
exemption at all excuse the Railway Company in its frustra-
tion of the contract of carriage and failure to produce the
lumber. Admittedly, the present case is one of conversion and
the Railway Company has not discharged the onus which rested
upon it; it is futile to say that the conversion was by others;
it is to the appellant that the respondent must account, its
contractual obligation is not capable of being transferred to
others. The Railway Company as a common ecarrier was
under the obligation to produce the lumber to the holders of the
bills of lading. In The Prinz Adalbert (1917), 33 T.L.R.
490, Lord Sumner, at p. 491, said:

“The bill of lading was the symbol of the goods. . . . . Possession of
the indorsed bill of lading enabled the acceptor to get possession of the
goods on the ship’s arrival.”

The appellant was entitled to have the lumber delivered in
accordance with the terms of the bills of lading held by it,
but the Railway Company did not do this, nor has it legally
excused itself from the contractual obligation.
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In Neiulson v. London & North Western Ry. Co. (1922), 1
K.B. 192, Scrutton, L.J. at pp. 201-2, said:

“If a carrier wishes to protect himself from liability for the negligence
of his servants he must do it in clear and unambiguous language.”

In so far as there is evidence in the present case, the Rail-
way Company re-routed the cars carrying the lumber and made
deliveries to other than the holders of the bills of lading, a
complete frustration of the contract, and it is to be noted that
the Railway Company is only able to account for one car out
of the five as to its final disposition, but that disposition was
not on the order of the appellant, and as to the other four cars,
no account whatever.

Upon this view of the matter the language of Greer, J.
((1921), 3 K.B. 213 at pp. 224-5), quoted by Bankes, L.J.,
in the Neison case, supra, at pp. 197-8, seems much in point
in the present case: that the goods arrived at their destination
but were re-routed again unauthorizedly (and before any notice
to the holders of the bills of lading) does not seem to me to
be at all helpful to the Railway Company. It was a negligent

act.  QGreer, J., said:

“ ‘For myself, where goods have been intentionally sent upon a journey
not covered by the contract I have a difficulty in seeing it can make any
difference as regards the liability of the railway company whether they
were started on a wrong journey immediately after they were delivered to
the company or were diverted on to a wrong route after they had arrived
at an intermediate station. It seems to me that in both cases the company
have equally failed to perform the service in respect of which the limita-
tion of liability was agreed to by the consignor.””

Bankes, L.J., at p. 198, said immediately following what
is above quoted:

“With every word of that statement, T entirely agree.”

In the Neilson case, supra, the Court of Appeal affirmed the
Divisional Court, which held that as the defendants’ servant
intentionally sent the goods to places which were in fact not
upon the contract route, the defendants were not relieved from
liability by the terms of the contract. In the present case there
must follow liability as there is no compliance with the con-
tractual obligation to merely bring the lumber to the point of
destination, then re-route it and make deliveries to other than
the holders of the bills of lading. Such conduct amounts to
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wrongful conversion of the lumber and frustration of the con-
tract of carriage, and it is impossible, upon such a state of
facts, to admit of exemption provisions from liability being
invoked, and it must follow that the Railway Company cannot
be relieved from liability by the terms of the contract. I
would allow the appeal, and a new trial must be had to assess
the damages unless the amount of damages can be agreed upon.

Ezzerrs, J.A. would dismiss the appeal.
Appeal dismissed, McPhillips, J.A. dissenting.

Solicitors for appellant: Mayers, Stockton & Smith.
Solicitor for respondent: R. W. Hannington.
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REX v. LEE SOW.

Eriminal law—~Charge under The Opium and Narcotic Drug Act—Right of
accused before electing to adjournment to obtain edvice—Fair trial—
Criminal Code, See. 77T—Can. Stats. 1911, Cap. 17, Sec. 3.

On the accused being brought before the magistrate and after the informa-
tion had been read to him by an interpreter, the magistrate told
him he had the right to choose whether he would be tfried by him
or in a higher Court, The interpreter then said accused wanted an
adjournment until he could obtain advice. This was refused and
he was called upon to elect at once. He decided to be tried by the
magistrate, was convicted, and sentenced to the penitentiary for
five years.

Held, on certiorari, that the refusal of an adjournment in the circum-
stances rendered the trial unfair and the conviction should be quashed.

APPEAL by way of certiorari from the conviction of Lee
Sow, on a charge of selling cocaine and morphine in contra-
vention of section 3 of The Opium and Narcotic Drug Aect.
The facts are set out fully in the reasons for judgment. Heard
by Macvoxarp, J. at Vancouver on the 28th of April, 1922,

Mellish, for appellant.
Ovrr, for the Crown.

: 6th May, 1922

Macpoxarp, J.: On the 31st of Janunary, 1922, Lee Sow
was tried by C. J. Smith, deputy police magistrate of the
City of Vancouver, under The Opium and Narcotic Drug Aect,
Can. Stats. 1911, Cap. 17, on a charge of selling cocaine and
morphine. By an amendment to this Aect, Can. Stats. 1921,
Cap. 42, it was provided, that any person found guilty of such
offence became liable, upon indictment, to imprisonment for
any term, not exceeding seven years. The magistrate utilized
the provisions of section 777 of the Criminal Code and, with
the consent of the accused, held the trial, as if he had been
indicted. He was convicted and sentenced to the penitentiary
for five years. '

By certiorari proceedings, Lee Sow now secks to quash the
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MACD;’NALD! conviction, and thus set aside the warrant of commitment, issued
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thereunder.

Objection was taken to the jurisdiction of the magistrate.
It was contended that there was no power vested in Mr. South,
as deputy police magistrate of the City of Vancouver, to try
indictable offences under said section 777 of the Code. Sub-
section 1 of this section provides that, in Ontario, any person
charged, before a police magistrate, or stipendiary magistrate,
for any offence for which he might be tried “at a Court of
General Sessions of the Peace . . . . may, with his consent,
be tried before such magistrate.” This mode of trial by sub-

section 2 of such section was declared to

“apply also to district magistrates and judges of the sessions in the
Province of Quebec, and to police and stipendiary magistrates of cities
and incorporated towns, having a population of not less than 2500.”

It was decided in Rex v. Rahamat Ali (1910}, 15 B.C. 175
16 Can. Cr. Cas. 195, that section 777 applied to British
Columbia, and conferred jurisdiction upon the police magistrate
of the City of Vancouver.

Another point raised, requiring consideration, was, that aside
from any question of jurisdiction, the trial was so conducted
that it could not support a valid conviction. The accused was
entitled, upon being brought before the magistrate for trial,
to a full and complete defence. Marrix, J., in Re Sing Kee
(1901), 8 B.C. 20 referred to a defect in the procedure being
fatal to a conviction, even though the course taken by the
magistrate was pursued with the best of intention. Iere, the
accused, after the information had been read to him by the
interpreter, was informed by the magistrate that the charge
might be tried forthwith before him without the intervention
of a jury, or to remain in custody, or under bail, and be tried
in the ordinary way by a Court having competent jurisdiction.
That he had the right te choose whether he would be tried in
the police Court or in a higher Court. The interpreter then
stated to the Court that the accused wished an adjournment
until he could see his cousin. This request, for an adjourn-
ment, for the purpose of obtaining counsel or advice, was
refused, and the accused was ecalled upon to elect, through an
interpreter, and plead to the charge. I think that, before an
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accused person 1s compelled to make such an election, through MACD;’NALD:

an interpreter, presumably employed by the Court, he should,
if he so desires, be entitled to an adjournment for the purpose
of obtaining counsel or advice from any source that might be
deemed reasonable.  Under the circumstances, Lee Sow was
required to make his “election,” if it can be so termed, without
advice, and his trial proceeded in the same manner. Counsel
for the Crown could not cite any authority in support of any
proposition that this was a fair trial. It was not along the
lines intended by section 786 of the Code, which provides that:

“In every case of summary proceedings under this Part the person
accused shall be allowed to make his full answer and defence, and to have
all witnesses examined and cross-examined by counsel or solicitor.”

In the King v. Lorenzo (1909), 14 O.W.R. 1038; 16 Can.
Cr. Cas. 19, Britton, J. was of the opinion that because the
request for the adjournment of the trial for summary convie-
tion, for selling liguor without a licence, was not granted, for
the purpose of obtaining witnesses, that the defendant did not
get a fair trial, as “he was not allowed a fair and reasonable
opportunity to make his defence.” He considered the decision
in Rex v. Farrell (1907), 15 O.L.R. 100; 12 Can. Cr. Cas.
524 as binding upon him. This position, and the necessity
for a fair trial, was referred to by Huxrer, C.J.B.C. in the
case of Rex v. Chow Chin (1921), 29 B.C. 445. There wit-
nesses, who it was alleged could probably give material evi-
dence, were sought to be secured and, while there was over-
whelming evidence given to convict the Chinaman, still, the
opportunity was not afforded to the defence of obtaining the
evidence of such absent witnesses. An accused person “must
be convicted according to law.” In the Farrell case, a party,
accused of selling liquor, was refused an adjournment by the
magistrate on account of the absence of his solicitor. The
facts there outlined are quite similar to those here present,
and Mr. Justice Anglin, after reciting them, and referring to
the fact that the accused person was not even granted an
adjournment of a few hours, and was compelled to proceed

with his trial without witnesses, adds (p. 107):

“The defendant was, in the circumstances of this case, entitled to a
reasonable adjournment, not as of grace, but as of right—not upon terms,
but unconditionally.”
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Judgment
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Of course, these remarks would not always be entitled to
weight, but I think, in my opinion, are applicable to the present
application.

I draw a distinetion between the right of a person to have
an adjournment, for consultation at least, before giving his
consent to a certain Court exercising criminal jurisdiction,
and where such Court has an absolute right to try an offence
summarily and refuses a request for adjournment, to enable
an accused person to secure counsel, it might generally
speaking, appear unfair and unreasonable not to grant an
adjournment for such a purpose, but there might be oceasions
in which a magistrate, having this ample power, would feel
justified in exercising his diseretion and refusing such an
adjournment and the consequent delay. There is authority,
deciding that a magistrate has such right: see Reax v. Irwing
(1908), 14 Can. Cr. Cas. 489; Reg. v. Thomas Biggins (1862),
5 L.T. 605; Reg. v. Thomas Griffiths and Thomas Williams
(1886), 54 L.T. 280.

I fully appreciate the difficulties that the authorities
encounter, in dealing with the drug traffic and in endeavour-
ing to destroy its pernicious effect in the community. At the
same time, it is most necessary that every person charged with
an offence should receive a fair trial.  There has been a depar-
ture from this fundamental principle. Tt follows that the
jurisdietion of the magistrate was affected and the conviction
should be quashed. There will be protection to the magistrate
and no costs.

Conviction quashed.
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WOOD GUNDY & COMPANY INC. v. CITY OF
VANCOUVER.

Debtor and creditor—Guarantor of debentures—Payable at certain branches
of Bank of Monireal including New York— Right of payment in
American funds—Intention of parties.

The Vancouver General Hospital issued debentures that became due and
payable June 1lst, 1921, and they were guaranteed by the City of
Vancouver. KEach debenture stipulated that ‘“the prineipal moneys
and interest secured by this debenture shall be payable at the Bank
of Montreal” and that the debtor would pay interest to the bearer
of every interest coupon “upon the same being presented at the Bank
of Montreal, Vancouver, or any branch of the Bank of Montreal in
Toronto, Montreal, New York, or London, England.” ‘At maturity
the plaintiff presented 37 $1,000 debentures for payment at the branch
of the Bank of Montreal in New York, and sought payment in
American funds. He was paid in Canadian funds and he then brought
action for the difference in exchange.

Held, that it was the evident intention of the parties that the prineipal
should be payable at Vancouver in Canadian currency and that upon
default of the principal debtor, the defendant would, on proper demand,
make payment at the same place, that the principle that the debtor
seeks the creditor was inapplicable in the circumstances and as
against the defendant under the terms of its guarantee.

ACTION by debenture holders against a guarantor to recover
the balance alleged to be due affer payment of the amount of
the debentures in Canadian currency. The facts appear in
the headnote and judgment. Tried by Macvoxawrp, J., at
Vancouver on the 14th of March, 1922.

Housser, for plaintiff.
McCrossan, for defendant.
12th May, 1922.

Macpoxarp, J.: Plaintiff seeks to vecover $4,400, alleging
that this amount is still due by the defendant under its
guarantee, given with respect to 37 debentures of the Van-
couver General IHospital, amounting to $37,000. It appears
that the Vancouver General Hospital, in 1906, issued 60
debentures of $1,000 each, bearing interest at 414 per cent.
per annum, and repayable, as to prineipal, on the 1st of June,
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1921. The power to borrow was only exercisable by the
Hospital, upon an issue of debentures being guaranteed by the
City of Vancouver, under the provisions of the Vancouver
Incorporation Act and amending Act. The defendant Cor-
poration, by by-law, sanctioned such issne and became surety
for the due payment of the debentures and interest to the
holders thereof. The Hospital covenanted, in each debenture,
to pay the principal at maturity and, in the meantime, to pay
interest, on the principal sum, to the bearer of every coupon for
interest “upon the same being ‘presented’ at the Bank of Mon-
treal, Vancouver, or any branch of the Bank of Montreal in
Toronto, Montreal, New York, or London, England.” The
obligation, created by the debentures, was stated to be subject
to conditiens endorsed thereon. Conditions were not so
endorsed but appeared above the execution of each debenture
by the Hospital and included an averment that “the principal
moneys and interest secured by this debenture shall be payable
at the Bank of Montreal.” The interest was duly paid from
time to time, and when the debentures matured, on the 1st of
June, 1921, the plaintiff presented the 37 debentures, of which
it was the holder, for payment, at the branch, or agency, of the
Bank of Montreal in the City of New York. It sought pay-
ment of the prineipal of such debentures in American funds,
which was refused.  Then plaintiff requested payment from
the defendant, as guarantor, of the debentures, with a like
result. It was then arranged that, except as to the difference
of exchange between Canadian and American funds, the
plaintiff should accept payment in Canadian currency of the
amount of such debentures. It now claims to be entitled to
such difference amounting, on the 1st of June, 1921, to $4,400.
This involves consideration and construction of the document
by which the defendant guaranteed the debentures. The terms
of the document should not only be considered from the stand-
point of a surety, but be governed by the intention of the
parties, at the time when the debentures were issued and guar-
anteed. It is clearly apparent that either for convenience,
or, perchance, to assist in their negotiation, the annual interest
should be payable, not only in Canada, but also in England and
in the United States.
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A similar provision was not inserted, as to payment of the MACD;)NALD’

principal, but it is contended that the plaintiff, and presumably
all persons holding these debentures, had a right of election and
could demand payment at the branch, or agency, of the Bank
of Montreal in New York. In other words, the Vancouver
General Hospital, or the defendant, as its guarantor, would be
expected to have funds available for payment at that place, not
in the currency of the country, where the debentures were
issued, but in American currency.

If the debenture distinetly stated, that the payment of
principal was to be made in New York, then it might be
successfully contended that such payment should be in money
amounting to the requisite sum in the legal tender of the United
States.

I might discuss, at length, the position taken by the plaintiff
and the able arguments submitted by counsel, but I do not
deem it necessary. I do not think the contention of plaintiff
is tenable, that liability exists against the defendant as to the
$4,400, either in the terms of the guarantee or based on the
intention of the parties. If it had been in the contemplation
of those interested in the issuance and sale of such debentures
that, not only the interest, but the principal should be payable
in New York, and in gold or American currency as distinet from
Canadian currency, then the instrument, intended to create the
liability, should have so stated.

While there is a principle that the debtor seeks the creditor,
still this would be inapplicable under the circumstances and
as against the defendant under its guarantee. It provided
for pavment only in the event of default by the Vancouver
General Ilospital for 40 days, and it was only on demand being
made in writing for payment within 30 days after such default,
that the defendant became liable under its obligation.

It is unreasonable to contend that the undertaking of the
defendant, as surety, amounted to an agreement on its part,
that the Hospital would make banking arrangements, by which
the prineipal of the debentures would, at maturity, be redeemed
at the different named branches of the Bank of Montreal. As
the document, as to prineipal, provides for payment at “the
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Bank of Montreal,” it might just as reasonably be contended
that funds should be available at all its numerous branches for
such redemption.

Aside from any contention, that the defendant is a favoured
debtor, I think it was the evident intention of the parties that
the principal of the debentures should be pavable at the Bank
of Montreal at Vancouver and that, ipon default, on the part
of the principal debtor, the defendant should, upon proper
demand, make payment at the same place.

The action is dismissed with costs.

Action dismissed.

SMITH ET AL. v. THE CORPORATION OF THE DIS-
TRICT OF SOUTH VANCOUVER AND THE
CORPORATION OF THE TOWNSHIP
OF RICHMOND.

Municipal law—Action for negligence—Families Compensation Act—Limit-

ation—Action by widow—DBenefit of children—R.8.B.C. 1911, Cap 82,
Sec. 5—B.C. Stats. 1914, Cap. 52, Sees. }8%, 485.

CorroRaTION A widow brought action eleven months after her husband’s death for com-

or
RicuyoxNp

pensation therefor owing to the negligence of the defendant Munici-
palities in failing to properly safeguard the open span of a bridge.
The jury found that there was negligence but the defendants contended
that section 484 of the Municipal Act limiting the time within which
actions could be brought against a municipality to six months, applied.

Held, that the section did not apply to an action of this nature but per-
tains to the unlawful performance by a municipality of anything
purporting to have been done under authority conferred by legislation.
Claims for compensation under the Families Compensation Act may
be properly instituted if commenced within twelve months from the
death of the husband.

The action was commenced in the name of the widow without any refer-
ence to the children. More than a year after the death of the father,
but prior to the delivery of a statement of claim, the children were
added as parties (there being no executor or administrator).

Held, that the action enured to the benefit of the children as well as the
widow.



XXXI.] BRITISH COLUMBIA REPORTS.

Both Municipalities contributed to the maintenance of the bridge but by
agreement between them the Municipality of Richmond appointed
and controlled the bridge tender. It appeared by the evidence that
if the boundaries of South Vancouver were legally extended that the
span in question was within them and the bridge formed a portion
of the highway connecting the two Municipalities.

Held, that both Municipalities were jointly liable.

JACTION by the widow and children of a deceased person for
compensation for the death of the husband and father owing
to the negligence of the servants of the defendant Corporations.
On the finding of the jury the defendants were held liable on
the ground of negligence, but two questions were reserved for
further consideration; first, that as the accident took place on
the 11th of November, 1916, and the widow commenced her
action on the 5th of October, 1917, it was contended by the
defendants that the action was barred by section 484 of the
Municipal Act; and secondly, it was contended by South Van-
couver that although it contributed to the maintenance and
repair of the bridge the Municipality of Richmond appointed
the officers and had immediate control of the bridge and that
this relieved South Vancouver from liability. Tried by Mac-
pONALD, J., with a jury, at Vancouver on the 20th of March,
1922,

A, D. Taylor, K.C., and F. A. Jackson, for plaintifl.

Cowan, K.C., for defendant Municipality of Richmond.

D. Donaghy. and Wismer, for defendant Municipality of
South Vancouver.

13th May, 1922.

Macpoxarp, J.: Upon the motion for judgment herein,
after I had, upon the findings of the jury, decided generally in
favour of the plaintiffs and held the defendants liable on the
ground of negligence, there were still two questions reserved for
further consideration.

In the first place, it was contended that, as the acecident and
death of George C. Smith occurred on the 11th of November,
1916, and the action was not commenced by Charlotte E. Smith,
his widow, until the 15th of October, 1917, that such action,
against the defendant Municipalities, was barred by section
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MACDgNALDa 484 of the Municipal Act (B.C. Stats. 1914, Cap. 52). T do
—_  not think this section applies to an action of this nature.
1922 Speaking generally, the limitation of action to six months, in

May 13.  my opinion, pertains to the unlawful performance by a munici-

" aamm  bality of anything purporting to have been done under authority
o conferred by legislation. It might be contended that it would

Vaxcouver not govern an action for misfeasance, where the munieipality

Corpomanioy did 10t “purport” to act under any Aect, but was simply guilty
ofF  of neglect or default rendering it liable.  Further, aside from

RICHMOND 1, question, as to whether section 484 is applicable to such

an action of misfeasance for personal injuries, through wmis-
feasance on the part of a municipality, it would appear that
claims for compensation under the Families Compensation Aet,
may be properly instituted if commenced within the limit of
twelve months therein stipulated: see British Columbia Electric
Ralway v. Gentile (1914), 83 L.J., P.C. 353 and cases there
cited, particularly Seward v. “Vera Cruz” (1884), 10 App.
Cas. 59, where Lord Selborne at pp. 67 and 70 refers to the
Act, giving a new cause of action to the widow and childven
of a deceased person, who might, if he had {ived, main-
tained an action. Lord Blackburn, to the same effect, sayvs
that a totally new action is given against the person, who would
have been responsible to the deceased, if he had lived, and adds:

“An action which, as pointed out in Pym V. Great Northern Ruilway
[(1863)], 4 B. & S. 396 [at p. 406], is new in its species, new in its

Judgment  guality, new in its principle, in every way new.”

It was then submitted that, in any event, as far as the
children of the deceased were concerned, their right of action
was barred by section 485 of the Municipal Act, as well as
by the provisions of the Families Compensation Aect, R.S.B.C.
1911, Cap. S2.

It was argued that, as the action was commenced in the
name of Charlotte Smith, as widow, withont any reference to
the children, they thus lost the benefit of the Families Com-
pensation Act, as they were only added as parties in October,
1921.  The ground seems tenable, that, if the aetion, hrought
by the widow, did not enure to the benefit of the children, and
really amounted to an action brought on their behalf, then thev
cannot recover. No authority was cited dirvectly on the point.
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but it was contended that the wording of subsection (2) of MACDONALD,
section 4 of the Families Compensation Act sufficed, to support
the claim of the children. It provides that, where there has 1922
been no executor or administrator of the person deceased, who May 13.
would have a right of action, if death had not ensued, then,

. . SMITH

the right of action conferred by the Aect, .
« . - SouTH
may be brought by and in the name or names of all or any of the persons v, ¢ over
(if more than one) for whose benefit such action would have been if it AND
had been brought by and in the name of such executor or administrator; CORPORATION
and every action so to be brought shall be for the benefit of the same person OF g
or persons as if it were brought in the name of such executor or adminis- Rrcamoxp
trator.”

Subsection (3) of said section 4 provides for payment into
Court by the defendant, and if the amount paid in be not
accepted, for an issue as to its sufficiency. The defendant, so
paying in, does not need to specify how the amount is to be
divided amongst the parties entitled under the Act. It may
be inferred from section 6 of the Act that the names of the
parties, for which benefit the action is brought, need not be
stated in the writ of summons, as the “plaintiff on the record”
is required in the statement of claim, to furnish the names of
such persons, together with their addresses and occupations.
This stipulation and procedure, under the Act, was observed,
as the children were added as parties before the statement of
claim was delivered, and when delivered, it complied with
said section 6. The Families Compensation Act was remedial

Judgment

in its nature and intended to benefit the class of persons
referred to in such enactment. I think it is a fair construction
to place upon the Act, that the action so brought by the widow,
was for her benefit, as well as her children. The tendency of
the Courts, to afford compensation, under this Act, is indicated
by authority, particularly in the case of Sanderson v. Sanderson
(1877), 36 L.T. 847, where the defendant had paid into Court
a sum of money, which was accepted by the widow in satisfac-
tion, but as there was no provision in the section, under which
such payment was made, for ascertaining the shares to which
the parties were entitled, it necessitated a special case being
presented to the Court. Malins, V.C., in default of such pro-
vision, decided that the best he could do, would be to treat the
money as the personal estate of the deceased, and divided it
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according to the Statute of Distributions, giving one-third to
the widow and the remainder to the children. Then the fact
that the children need not necessarily be named at the trial,
in order to obtain the benefit of the Act, is emphasized by the
case of The (eorge and Richard (1871), L.R. 3 A. & E.
466, where the proctor for an unborn child was held entitled
to assert a claim under the Act on its behalf. There will be
judgment accordingly for the plaintiffs, for the respective
amounts allowed by the jury.

It was then contended, on behalf of the Municipality of
South Vancouver, that the liability, if any, only existed as
against the Municipality of Richmond. It appears that the
bridge in question was constructed by the Provincial Govern-
ment in 1909 and both Municipalities contributed towards the
cost of construction. By an agreement between them, which
was not proved and made evidence in the previous trial of

© Kovans v. South Vancouver and Township of Richmond (1918),

Judgment

26 B.C. 60, both Municipalities contributed towards the main-
tenance and repair of the bridge. While the Municipality of
Richmond appointed and had immediate control of the bridge
tender, the Municipality of South Vancouver econtributed
towards his wages. Then it was submitted that, even with
these facts proven, they would not ereate a liability against
South Vancouver, because the span of the bridge, where the
accident oceurred, was not within the Municipality of South
Vancouver and did not form a portion of its highway. The
question is, whether the boundaries of South Vancouver as
originally defined, were properly extended by order in council
pursnant to section 4 of B.C. Stats. 1910, Cap. 78. If this
section is not properly applicable, then the only other power,
permitting for such extension of boundaries of a Municipality,
is contained in section 13, R.S.B.C. 1911, Cap. 172, but this
section can only be operative upon the consent of the rate-
payers and so has no application in this instance. It was
proved, that the $7,000, required to be paid by South Van-
couver to Richmond, pursuant to said section 4 of Cap. 78,
was not paid within the stipulated period. It was submitted,
that this provision was a condition precedent, and that such
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failure, having occurred, the power of the Lieutenant-Governor MACDINALD,
in Council under the section absolutely ceased. I think that
the payment of this amount was a matter of adjustment between 1922
the Municipalities and was not a controlling factor, as far as May13.
the Executive of the Province was concerned. It might, and ™ o =~
probably would, decline to act until the payment was made, -
and the proviso in that respect was simply inserted to effect vixcouver
such result. I think the power to act still remained and was A%
properly exercised by an order in council to that effect, which OF
was produced at the trial.  Assuming then, that the extension RICImMOND
was legally consummated, I find that the span of the bridge was,

according to the evidence of Col. Tracey, C.E., physically

within the boundaries of South Vancouver so extended, and

that the bridge formed a portion of the highway connecting Judgment
both Municipalities. ~The Municipality of South Vancouver

was aware of the nature and extent of the safeguards or warn-

ings, in use for some time, upon this intermunicipal bridge,

when the span was open. The jury has found that they were

such as to constitute negligence.  Accepting such finding, I

think that both Municipalities ave jointly liable, and there

should be judgment accordingly.

Judgment for plaintiffs.
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CLAUSEN ET AL. v. CANADA TIMBER & LANDS
LIMITED AND NORTON.

Contract—Sale of timber—Condition prohibiting sale without consent—
Purchasers’ interest vested in receiver—Notice of intention to cancel
by sellers—Right of cancellation.

A contract for the sale of timber included a clause prohibiting the pur-
chasers from assigning their interest without the consent of the
vendor and providing for cancellation by the vendor in case of a
sale. After logging for a season the partnership of the purchasers
was dissolved and a receiver was appointed to take over the assets.
The vendors then gave notice of intention to cancel at the expiration
of 20 days from the date of notice by reason of default consisting of
dissolution of the partnership and transfer to a receiver of the pur-
chasers’ interest under the contract. The purchasers denied a partner-
ship in the purchase of the timber and taking the notice as repudiation
of the contract brought action for damages for breach. The defendants
counterclaimed for a declaration that they were not at the time of
giving notice bound by the contract.

Held, that the defendants’ notice was unauthorized and amounted to a
wrongful repudiation of the contract. The plaintiffs were therefore
entitled to the damages that follow.

ACT TON for damages for breach of contract for the purchase
of timber, tried by Muvrrny, J. at Vancouver on the 22nd of
May, 1922.  On the 15th of June, 1921, the plaintiffs and
one Norton entered into a contract in writing with the Canada
Timber & Lands Limited to purchase all the timber and logs
on the Company’s leases and logging plant and equipment
situate at Toba River, B.C., and on the same day they entered
into a further contract for the purchase of the water rights,
road rights, and booming rights of said Company at Toba
River.  The purchasers went into possession and carried on
logging operations until December, 1921, when work ceased,
disputes having arisen between the co-purchasers, and in
January, 1922, the plaintiffs brought aetion for a dissolution
of partnership and appointment of a receiver. On the 13th
of March, 1922, the defendants’ solicitor gave written notice to
the plaintiffs that as the agreement had been*assigned without
the consent of the defendants that the defendants intended to
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cancel the agreement at the expiration of 20 days from the date MUBFHY,J.

of notice. On the 18th of March, the plaintiffs, in writing,  y999
accepted the notice as a repudiation of the contract and brought g, 99
this action.

CLAUSEN
Mayers (Cosgrove, with him), for plaintiff. Canaba
Huteheson, for defendant Company. TiMBER &

. L.axps Ltp,
W. S. Deacon, for defendant Norton.

29th May, 1922.

Moewreny, J.: In my opinion, the contracts in question are
not contracts with a partnership whereof plaintiffs and defend-
ant Norton were members, but are contracts with these parties
as co-adventurers. I do not think evidence can be admitted
to controvert this view, but, even if it can be, I hold, on the
record, that there is no evidence proving that the contracts
were in fact made with a partnership. Nor do the contracts
involve any element of personal service. So long as plaintiffs
and Norton or any of them fulfilled the terms binding on them,
it was no concern of the defendant Company by what arrange-
ment inter se plaintiffs and Norton complied with these obliga-
tions unless such arrangement constituted a breach of some
specific term of the contracts. The dissolution of their part-
nership and the appointment of a receiver of the assets thereof
would not, if my view of the nature of the contracts is correet,
be such a breach. Non constat but what they might all or
some or one of them proceed to carry out the contracts without
utilizing any partnership assets held by the receiver, for it
must be remembered each of them is personally bound to see
the whole contracts carried out. In my view, therefore, the
notice, KExhibit 4, was unauthorized by the terms of the con-

Judgment

tracts and amounts to a wrongful repudiation of them by the
defendant Company. It is strongly urged that as the contract,
Exhibit 2, provides that the default specified in a notice as a
ground for cancellation must continue for 20 days after the
giving of such notice in order to effect cancellation, and that
as the writ herein was issued within the 20-day period, this
action is premature. This would be a weighty objection, if
the ground specified were one covered by the contracts, but, as
stated, I hold it is not. If this view is correct, plaintiffs were
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entitled to regard the notice as a repudiation, as they did.
There being no default, there was nothing on which the 20-day
clause, as to continuance, could operate.

It is also argued that plaintiffs abandoned the contracts
because they incorporated a company and opened negotiations
with defendant Company to obtain new contracts for the com-
pany so incorporated, covering the same subject-matter as do
Exhibits 2 and 8. DBut Exhibit 13, which makes the offer, on
behalf of plaintiffs, clearly recognizes the contracts as in exist-
ence, since it speaks of purchasing from the receiver, inter alia,
“whatever rights the partnership may have under the old
contract.”

It follows, I think, that plaintiffs are entitled to succeed
against the defendant Company.

As to damages, it is urged that these should be nntigated
because the notice was disclaimed in the statement of defence.
But there was no offer to reinstate plaintiffs.  On the contrary,
the action was fought out by the defendant Company on the
basis that plaintiffs had lost their rights under the contracts.

There will be a reference to the registrar to assess the
damages.

As to defendant Norton, I find the charge, that he colluded
with defendant Company to deprive plaintiffs of their rights
under the contract, not proven. In view of this finding, I
desire to hear counsel further, as to what judgment should be
given affecting him, as the matter’ was not discussed on the
argument.

Plaintiffs are entitled to costs against defendant Company.

Judgment for planteffs.
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REX EX REL. MILLER v. GOLD SEAL LIMITED.

Constitutional law — Intowicating liquors — Inter-provincial trade — “Sale
within the Province’—Delivery—B.C. Stats. 1921, Cap. 30, Sec. 26.

The Gold Seal Limited carrying on business as exporter and importer of
liquors had its head office at Vancouver with a branch office at Cal-
gary, Alberta. A warehouse company had offices in the same premises
in Vancouver and the Gold Seal Limited stored its liquor there. G.
entered the premises in Vancouver and signed an order addressed to
the defendant in Calgary for a case of rye and a case of Scotch
whisky and paid the cash therefor. An employee of the warehouse
company then sent the order and money to the Gold Seal office at
Calgary, which office then instructed the warehouse company at Van-
couver to deliver the two cases to the purchaser out of its stock in
the warehouse at Vancouver, and the instructions were carried out.
On a charge of selling liquor in contravention of section 26 of the
Government Liquor Act the Gold Seal Limited was convicted and
on a case stated by the magistrate the convietion was quashed.

Held, on appeal, reversing the decision of Hunter, C.J.B.C., that the
defendant was guilty of unlawfully selling liquor within the Province
of British Columbia within the meaning of section 26 of the Govern-
ment Liquor Act.

APPEAL by the Crown from the decision of Huxteg,
C.J.B.C., on an appeal heard by him at Vancouver on the
4th of January, 1922, by way of case stated by the police
magistrate for Vancouver after convietion of the Gold Seal
Limited for unlawfully selling liquor in contravention of
section 26 of the Govermment Liquor Aet (B.C. Stats.
1921, Cap. 30). The magistrate found on the evidence
that the Gold Seal Limited was incorporated under the
Great Seal of the Dominion of Canada with head office at
Vancouver and branch office at Calgary, Alberta, and carries
on the business of importers and exporters of liquor. The
Western Canada Liquor Company Limited was incorporated
in British Columbia with head office at Vancouver in the same
premises as that of the Gold Seal Limited. It is licensed to
maintain a liquor warehouse and is engaged in the business of
warchousing and forwarding. One James Gillies, a special
constable acting under instructions of the Liquor Control
Joard, entered said offices in Vancouver on the 4th of July,
1921, and gave an order for a case of Walker’s Imperial Rye
12
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whisky and one case of Henderson’s House of Lords Scotch
whisky. He then signed an order and receipt form, which
with $74.60 (cost of liquor) he handed an employee of the
Western Canada Liquor Company. The order and receipt
form set out that the purchaser was from Britannia Beach,

and contained a memo that:

“This order with funds to be forwarded by Western Canada Liquor
Company Ltd. in accordance with provisions of B.C. Government Liquor
Act to Gold Seal Limited, Calgary, Alberta, with no responsibility what-
ever to the said forwarders except as to transmission of funds. This

Gorp Sear transaction is not to be completed until accepted by the Gold Seal Limited,

LIMITED

Statement

HUNTER,
C.J.B.C.

in Calgary, Alberta.”

The order and receipt form with the money were sent by the
Western Canada Liquor Company Limited to the Gold Seal
Limited, at Calgary. On receipt of the order and money in
Calgary the Gold Seal Limited telegraphed the Western Canada
Liquor Company at Vancouver acknowledging receipt of order
and money and accepting same, which was followed by a letter
acknowledging veceipt of the order and directing that “out of
our stock of merchandise in warehouse, ship to the consignee
named below, the goods herein described.” Omn receipt of the
telegram the Western Canada Liquor Company selected one
case of Walker’s Imperial Rye whisky and one case of Hender-
son’s House of Lords Scotch whisky from a stock belonging to
the Gold Seal Limited, and warehoused for the said Gold Seal
Limited by the Western Canada Liquor Company at its ware-
house in Vancouver, and shipped the said two cases of whisky
via the Union Steamship Company addressed to the said James
Gillies at Britannia Beach, by whom it was received. The
questions subwmitted to the Conrt were:

“l. Whether upon the facts set out the said Gold Seal Limited did
unlawfully sell liquor within the Province of British Columbia within the
meaning of section 26 of the Government Liquor Act, being chapter 30
of the Statutes of British Columbia, 19217

“2, 1Is the said Government Liquor Act intra vires of the Legislature
of the Province of British Columbia ¥’

Davis, K.C., for accused.
Tobin, for the Crown.

17th January, 1922.
Hu~xrer, C.J.B.C.: In view of an intended appeal, Mr.
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Tobin has asked me for my reasons in writing, there being no
stenographer present.
In this case the purchaser applied at the office of the Western
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Canada Liquor Company, which had in its warehouse at Van- Jan. I7.
couver liquor belonging to the defendant Company, for an i prop

order on the defendant Company at Calgary, Alberta, for cer-
tain liquor, which order, together with the amount of the price
named, was forwarded to the defendant Company at Calgary.
The order was accepted by the Company at Calgary and a

APPEAL
June 6.
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telegram, subsequently confirmed by letter, was sent to the Gorp Skar

Western Canada Liquor Company at Vancouver to forward the
liquor to Britannia Beach, British Columbia, the place named
by the consignee.

The contract for sale was thus entered into without the
jurisdiction, and if the liquor had been sent to the consignee
direct from Calgary, I do not see how there could be any doubt
that the transaction did not constitute a sale in British Col-
mmbia. Nor am [ able to see any difference in principle,
because the liquor was directed by the Company without the
jurisdiction to be supplied out of liquor already in storage in
British Columbia. It was argued that this was an evasion
of the Aect, but the Privy Council has more than once pointed
out that Acts may be successfully evaded. Where, as here, the
essential acts necessary to set up a contract for sale take place
without the jurisdiction, it is Impossible to say that delivery
per se within the jurisdiction constitutes a sale. If a man in
Vancouver gives an order for grain which is accepted in Cal-
gary, the grain to be delivered in Liverpool, one would say that
the sale was in Calgary even if the grain was in storage in
Winnipeg at the time of acceptance. Iad the statute pro-
hibited delivery in pursuance of a contract entered into without
the jurisdiction, the question as to its being ultra wvires might
have arisen, with which I am not now concerned, nor am I
called on to deal with the wide question raised in the case
stated as to whether the whole Act is wulira wvires, as it was
not argued.

From this decision the Crown appealed. The appeal was
argued at Vancouver on the 29th of March, 1922, before
Marrrs, Garraer, McPrirvres and Eserrs, JJ.A.

LiMITED

HUNTER,
0.J.B.C.
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Tobin, for appellant:. This was a charge under section 26
of the Government Liquor Act. The Calgary office directed
the Gold Seal Limited at Vancouver to deliver the order from
the stock in Vancouver. Labels were put on boxes when
expressed. This was an attempt to mislead: see Rex v. West-
ern Canada Liquor Co. (1921), 29 B.C. 499. We say the
sale took place here: see Rex v. Bigelow (1904), 9 Can. Cr.
Cas. 322; Bigelow v. Craigellachie-Glenlivet Distillery Co.
(1903), 37 S.C.R. 55; Rex v. Shaw (1920), 3 W.W.R. 611
at p. 614, The liquor stock in the Province must be held for
export purposes only.

Davis, K.C., for rvespondent: The agreement for sale was
made in Calgary. Where there was an agreement for sale
made in one Province and a completion of delivery in another
it cannot be said the sale was made where the delivery was
completed. The word “sell” in section 26 should be construed
in its popular meaning, and if so construed it was a sale in
Calgary and not here. There is no sale in the Province in
which the agreement was not made. It is mot necessary to
notify the purchaser if he waives notification: see Carlill v.
Clarbolic Smoke Ball Company (1892), 62 L.J., Q.B. 257 at p.
263. He may dispense with notice: see Byrne v. Van Tien-
hoven (1880), 49 L.J., C.P. 316 at p. 319; Henthorn v. I'raser
(1892), 61 L.J., Ch. 373 at p. 375; Magann v. Auger (1901},
31 S.CLR. 186. As to what is a “sale” see Benjamin on Sale,
6th Ed., 1; Chalmers’s Bills of Exchange, Tth Ed.,; 9. In Rex
v. Bigelow (1904), 9 Can. Cr. Cas. 322 it was held the whole
sale was bogus and it does not apply here. The word “sale”
should be construed in the popular way: see Lambert v. Rowe
(1914), 1 K.B. 38; Stretch v. White (1861), 25 J.P. 485,
Grainger & Son v. Gough (1896), A.C. 325; Gracey v. Ban-
bridge U.D.C. (1905), 2 LR. 209; Stephenson v. W..J. Rogers
(Lamited) (1899), 15 T.L.R. 148.

Tobin, in reply.

Cur. ade. vull.
6th June, 1922,

Magrrix, J.A. [after stating the nature of the appeal]: The
facts are set out in the case stated by the magistrate, and briefly,
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it appears that the Company has its head office at Vancouver in
this Province and a branch at Calgary in Alberta, and carries
on business as an importer and exporter of liquor; that it has
liquor stored with a licensed warehouse company (the Western
Canada Liquor Company) in Vancouver, which has its head
office and warehouse in the same premises (137 Water Street)
as the respondent Company has; that one Gillies went to the
said joint offices of the two companies and gave a written order
(set out in the case) accompanied by the cash, for two cases
of liquor, which order and cash were taken by an employee of
the warehouse company, and sent to the respondent’s head
office in Calgary, which office, upon receipt thereof, telegraphed
to the warehouse company to deliver the liquor to the purchaser
out of the respondent’s stock in its warchouse, and the delivery
was so made. The question reserved by the magistrate is:

“Whether upon the facts set out the said Gold Seal Limited did unlaw-
fully sell liquor within the Province of British Columbia within the
meaning of section 26 . . . . 17

In my opinion the question should be answered in the affirma-
tive: it was quite open to the magistrate to draw the inference
from such a state of facts that what was being done was a sham
proceeding, and though it might, upon the writings, assume
more or less the aspects of an extra-provincial sale, yet, in
substance, which is what the Court will look at, it was obviously
a mere circumlocutory, and therefore ineffectual, attempt to
evade the statute by selling its own liquor then within the
Province and under the control of its head office there.

The market tolls cases cited by the respondent’s counsel in
support of his submission that “sale’” should be construed in a
popular sense, do not even then go so far as this case, because
in all of them the goods were at the time of sale without the
limits of the local authority in question. Here, the respondent
Company had the liquor as its own property all the time under
its control in Vancouver, and the fact that it had warehoused
it (subject to its order) with an entirely independent and bona
fide warehousing company (assuming that to be the case) does
not inwardly change the principle though it may outwardly
complicate the transaction.
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The appeal, therefore, should be allowed and the conviction
restored.

Garviner, J.A.: T would allow the appeal. The goods in
question here, two cases of liquor, were the property of the
Gold Seal Limited and were stored in the premises of the
Western Canada Liquor Company in the City of Vancouver,
British Columbia. The head office of the Gold Seal Limited
was in Vancouver, and they also had a branch office in Calgary,
Alberta. It appears that the Gold Seal Limited and the West-
ern Canada Liquor Company occupied premises jointly in Van-
couver, the Gold Seal Limited as importers and exporters, and
the Western Canada Liquor Company as warehousemen and
forwarders. On J uly 4th, 1921, one, James Gillies, of Van-
couver, entered the offices of the Western Canada Liquor Com-
pany and ordered two cases of whisky, paying therefor the sum
of $74.60. This order, together with the money, was forwarded
to the office of the Gold Seal Limited at Calgary, and is in the
following words and figures: [after setting out the order the
learned judge continued].

In reply to this the following letter of instruction was sent
by the Gold Seal Limited at Calgary to the Western Canada
Liquor Company, Vancouver: [the learned judge after setting
out the letter continued].

The liquor was then supplied from the stock of the Gold
Seal Limited in storage with the Western Canada Liquor Com-
pany in Vancouver, and was by them forwarded to the customer,
Gillies.

Information was laid for infraction of section 26 of Cap.
30, B.C. Stats. 1921, and the Gold Seal Limited was convicted.
The matter then came up before Huxrer, C.J.B.C., who
quashed the conviction. This is now before us on appeal.
With every respect, I am unable to agree with the learned Chief
Justice.  Mr. Davis for the respondent cited a number of
authorities, which I have read, and however sound those
decisions may be on the facts of the respective cases, I find
myself unable to regard them as authorities applicable to the
facts here. Had Gillies, on the day he ordered the goods, been
supplied with them from the stock then in the storehouse of
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the Western Canada Liquor Company in Vancouver (and from
which he was some four days later supplied), there could be
no question an offence would have been committed against the
Act.

I agree that Acts may be successfully evaded, and I also
agree with the learned Chief Justice that had Gillies ordered
direct from the Gold Seal Limited, Calgary, and been supplied
dirvect from there, that no offence would have been committed,
but the liquor here the subject-matter of the transaction was at
all times during the negotiations in the City of Vancouver, and
was supplied from there, nor can, in my opinion, the cir-
cuitous method of sending a paper order with the money to
Calgary and the acceptance of that by the branch firm there,
with notification to the head oftice of the firm at Vancouver to
supply from the stock of the firm there, rob the transaction of
its true character of a sale within British Columbia. The
sale, in my opinion, was in British Columbia. The respond-
ents were rightly convicted and the conviction should be
restored.

McPuivries, JLA.: T am entirely of the same opinion as
my brother Martix. In an interesting and learned article in
the Solicitors’ Journal, Vol. 61, p- 742, entitled “The Evasion
of Taxes,” this language is used at p. 743 relative to the
evasion of statute law, and T think it is a trite statement of

the law:

“The question of law thus raised is not easy to state in clear and
simple language. Perhaps the best way of putting it is to say that one
is entitled to adopt straightforwardly any permissible legal means of
avoiding liability to a public burden, but not entitled to adopt a mere
colourable trick for the purpose of evading the burden. But the border-
line between permissible avoidance and forbidden evasion is obviously
hard to draw. The best and ablest discussion of the difficulty is to be
found in the leading case of Attorney-General v. Duke of Richmond and
Gordon (1809), A.C. 466.”

It was stated at this bar that the present case is a test case
by agreement with the Crown. Mr. Davis in his able argu-
ment submitted that the sole question was confined to where
the sale was made, and strenuously contended that the sale was
made in Calgary, in the Province of Alberta. The appropria-
tion of the goods was made in the City of Vancouver, in a
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warehouse there, and delivery made of the goods in British
(‘olumbia.

Section 26 of the Government Ligquor Act reads as follows:

“Except as provided by this Act, no person shall, within the Province,
by himself, his clerk, servant, or agent, expose or keep for sale, or directly
or indirectly or upon any pretence, or upon any device, sell or offer to
sell, or in consideration of the purchase or transfer of any property, or for
any other consideration, or at the time of the transfer of any property,
give to any other person any liquor.”

The question for determination is whether upon the case
stated the facts warrant it being stated that there has been an
infraction of the law. The question is, where did the sale
take place? The goods were in British Columbia and were
appropriated to the buyer in British Columbia, and delivery
was made in British Columbia, all elements to constitute a com-
pleted sale.  When the appropriation of the goods took place
in British Columbia and the delivery of the goods was made
to the carrier, from that moment the goods vested in the buyer.
“The essence of sale is the transfer of the property in a thing
from one person to another for a price” (Chalmers’s Sale of
Goods, 8th Ed., p. 3). It is the transaction of selling or offer-
ing to sell liquor that is aimed at in the enactment, and the
transfer of the property in the liquor from the seller to the
buyer. Then we have it said in Chalmers at pp. 3-4:

“The purport of the contract is that the seller divests himself of all
proprietary right in the thing sold in favour of the buver (Cf. Walker v.
Mellor (1848), 11 Q.B. 478).”

In the present case the question for determination is whether
there was a sale within the Provinece? In my opinion therve
was as the elements to constitute a sale within the purview of
the enactment had their place in British Columbia. It was
essential that there should be an appropriation of the goods by
the seller with the assent of the buyer, or by the buver with
the assent of the seller; then and then only, the property in
the goods passed to the buyer and, of course, we have here
delivery made as well (see Chalmers at p. 36; Helbutt v.
Hickson (1872), L.R. 7 C.P. 438 at p. 449; DBoswell v. Kil-
born (1862), 15 Moore, P.C. 309; Campbell v. Mersey Docks
(1863), 14 C.B. (x.s.) 412 at p. 415, per Willes, J.; Wait
v. Baker (1848), 2 Ex. 1 at p. 7, per Parke, B.: Greaves v.
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Hepke (1818), 2 B. & Ald. 131; Ogle v. Atkinson (1814),
5 Taunt. 759).

Here to constitute an effective sale there had to be the appro-
priation of the goods and the approval of the buyer, all of which
took place in British Columbia (Head v. Tattersall (1871),
L.R. 7 Ex. 7; Blackburn on Sale, 3rd Ed., 128; Sir Rowland
Heyward’s Case (1595), 1 Co. Rep. 524; Rankin v. Potter
(1873), L.R. 6 H.L. 83 at p. 119; Wait v. Baker (1848), 2
Ex. 1 at p. 8, per Parke, B.).

I would refer to what Maclennan, J. said in Bigelow v.
Craigellachie-Glenlivet Distillery Co. (1905), 37 S.C.R. 55 at
p- 73.  The language of Mr. Justice Maclennan is conclusive
upon the point:

“The sale would not be complete until goods of the kind sought to be
purchased had been appropriated to the contract.”

The facts upon which the case stated is to be decided evidence
“a mere colourable trick” and cannot be held to constitute a
sale made without the Province of British Columbia. The
essential ingredient to bring about a sale within the purview of
the statute (section 26, Government Liquor Act) was the appro-
priation of the goods to the contract, and that took place in
British Columbia, followed by a delivery of the goods in British
Columbia.

I therefore answer question one in the affirmative.

Question two has been determined already by this Court, it
being held that the Government Liquor Act is inéra vires of the
Legislature of British Columbia (see Litile v. Attorney-General
for British Columbia (1922), [ante p. 84]; 2 W.W.R. 359,
and Rex v. Ferguson [ante p. 1007, b. 473).

It follows that, in my opinion, the appeal should be allowed
and the conviction restored.

Eprrrs, J.A. would allow the appeal.
Appeal allowed.

Solicitors for appellant: Pattullo & Tobin.
Solicitors for respondent: Davis, Marshall, Macnetll & Pugh.
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WINCH v. BOWELL.

Negligence — Collision — Automobiles — Speed — Contributory negligence—
Ultimate negligence—Rule of the road—By-law—Owner and driver.

W.s ear was driven by his brother south on Bute Street (left side), Van-
couver, on the Ist of June, 1921, about 2 a.m. B. at the same time
was driving west on Robson Street, both cars being driven at an
excessive rate of speed. At the intersection of the two streets the
cars collided, both being badly damaged. W. succeeded on the trial
in an action for damages and B.’s counterclaim was dismissed.

Held, on appeal, reversing the decision of MurprY, J., that the inference
to be drawn from the whole evidence, oral and physical, is that both
parties were negligent, one being as much to blame as the other, and
that that negligence continued wuntil it was too late to avoid the
accident. Both action and counterclaim should therefore be dismissed.

APPEAL by defendant from the decision of Murrny, J.
of the 20th of December, 1921, in an action for damages to
plaintiff’s Rolls-Royce automobile owing to a collision with
his Oldsmobile car. The facts are that at about 2 am. on
the morning of the 1st of June, 1921, the. plaintiff’s car,
driven by his brother, was going south on Bute Street (left
side) and the defendant was driving his car west on Robson
Street. At the intersection of the two streets the cars collided
and considerable damage was done to both cars. It was not a
dark night and there was a cluster of lights at the intersection
of the streets. On the evidence it appeared that both ears
were going at a high rate of speed. The plaintiff claimed
$1,190 for the damage done to his car, the defendant counter-
claimed for $700 for the damage done his car. The learned
trial judge gave judgment for the plaintiff.

The appeal was argued at Vancouver on the 17th of Mareh,
1922, before Macpoxarp, C.J.A., Marrry, Garriner and Mc-
Puivrvies, JJ.A.

Cratg, K.C., for appellant: Winch was going up Bute Street
and he admits he was putting on speed in order to get up.
Under the by-law we had the right of way, the rule being at
that time that at a crossing a car coming from the left of the
driver had the right of way. Thig was a breach of a statutovy



XXXI.] BRITISH COLUMBIA REPORTS. 187

condition: see Wilson v. City of Coquitlam (1922), [30 B.C. O
4497; 1 W.W.R. 640 at p. 645; Cye., Vol. 25, p. 546. There
was in any case contributory negligence: see Beven on Negli-
gence, 3rd Ed., 546; Forrester v. Canadian National Railways June 6.
(1921), 1 W.W.R. 316 at p. 320. A breach of a by-law is Wixcs
of itself evidence of negligence: Muyall v. Quick (1922), 1 5 > =
W.W.R. 1. As to the position when the car is driven by
owner’s brother see The “Bernina” (1888), 13 App. Cas. 1;
Beven on Negligence, 3rd Ed., 178. The principle is whether
the owner was in control at the time of the accident. A view
gives more information than the evidence.
Hosste, for respondent: The conduct of the defendant
amounted to recklessness: see Johnson v. Giffen (1921), 3
W.W.R. 596 at p. 598; Ramsay v. Toronto BR.W. Co. (1913),
30 O.L.R. 127 at p. 139. Cars should be driven moderately
and prudently and in accordance with the provisions of the
by-laws: see Wallace v. Viergutz (1920), 2 W.W.R. 333 at
p- 335; British Columbia Electric Ravlway Company, Limited
v. Loach (1916), 1 A.C. 719 at p. 726. On the question of
ultimate negligence see City of Calgary v. Harnovis (1913), Argument
48 S.C.R. 494; Radley v. London & North Western Rail. Co. “
(1876), 46 L.J., Q.B. 573 at p. 575; The Sanspareil (1900),
69 L.J., P. 127 at pp. 133-4; Banbury v. City of Regina
(1917), 3 W.W.R. 159. On the position of the owner when
his brother was driving the car see Boyer v. Moillet (1921),
30 B.C. 216; The “Bernina” (1888), 57 L.J., P. 65 at p. 68;
Beard v. London General Omnibus Co. (1900), 69 L.J., Q.B.
895; The Seacombe (1911), 81 L.J., P. 36; 8.8. Devonshire
(Owners) v. Barge Leslie (Owners) (1912), A.C. 634; King
v. Spurr (1881), 51 L.J., Q.B. 105; Sault Ste. Marie Pulp
and Paper Co. v. Myers (1902), 33 S.C.R. 23; B. & R. Co.
v. McLeod (1914), 6 W.W.R. 1299 at p. 1301; Forrester v.
Canadian National Raihways (1921), 1 WW.R. 316.
Craig, in reply.

1922

Cur. adv. vult.

6th June, 1922.
Macpoxarp, C.J.A.: T would allow the appeal and dismiss MacpoxaLp,
. LJ.A.
the action. o4
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Both parties were to blame for the collision. Each admits
a speed of from 135 to 20 miles an hour at the intersection
of the streets, which is a speed prohibited by traffic by-laws of
Vancouver. Each admits that he had no head-lights, but only
side-lights. ~ The hour was about one o’clock in the morning,
and the defendant and the driver of plaintiff’s car, each admits
that he was sober. 4

The defendant was proceeding along Robson Street, a well-
Lighted thoroughfare, 66 feet in width, keeping upon the proper
side, the left, it being before the change in the rule of the road;
the driver of the plaintiff’s car was also on his proper side of
Bute Street, a street running at right angles to Robson Street,
but being a badly lighted side street. To reach the place of
collision this driver had to cross about two-thirds of Robson
Street. The defendant, according to usage, if not of the law,
was keeping, he says, a look out for vehicles coming from his
left out of Bute Street. The plaintiff’s driver was coming out
of Bute Street from the right and was bound, according to the
usage of traflic, to wateh for danger from the direction from
which the defendant was coming. The plaintiff’s car was
driven by his brother and there were in the driver’s seat beside
him two other young men. All three gave evidence. Clarke,
one of them, says that he saw the defendant’s car when the
plaintif’s car was coming out of Bute Street, but thought it
was too far away to be dangerous, and did not warn the driver,
who if he had been paying attention, would have himself seen
it.  This witness paid no further heed to the defendant and
the next thing he knew the cars were in coilision.  Marshall,
the second man in the car with the driver, did not see defend-
ant’s car till they were within a length or a length and a half
of it, and the driver himself saw a flash and the cars came
together. The defendant did not know of the proximity of
the plaintitf’s car until the collision occurred. The defendant
is a man getting on in years and was on his way home, and says
that he looked at his speedometer shortly before the encounter;
it indicated a speed of 15 miles an hour. According to the
by-law governing traffic, the defendant had the right of way.
When the collision occurred, he was thrown from his car and,
being unconscious, knew nothing of the circumstances of the
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collision thereafter. The photograph shews that the plaintiff’s
car was struck on the rear door and over the rear wheel. The
result of the collision is important. The defendant’s car with-
out a driver and with no brakes applied, though the clutch seems
to have been out, ran a distance of from 60 to 75 feet when it
brought up against a guy wire near the sidewalk. The impact
did not upset either car; they appear to have run for a few
feet practically parallel when defendant’s car swerved from
the sidewalk, crossed the travelled part of Bute Street at an
angle and brought up against the guy wire near the opposite
sidewalk. The plaintiff’s car ran over the sidewalk and up a
two-and-a-half foot embankment, into a neighbouring lot, crossed
the lot, carried away a fence at the back and brought up against
another embankment with a jerk which lifted the oecupants
from their seats. The distance travelled over these impedi-
ments was greater than the distance travelled by defendant’s
car practically unimpeded and without brakes. The driver of
plaintiff’s car attempts to explain this occurrence, first, by say-
ing that he was struck from behind by defendant’s car, which
accelerated his speed; secondly, that he increased his speed
for the purpose of getting out of the way; and, thirdly, that
owing to an injury to his arm, although he was not struck by
anything, he was nnable to apply the emergency brake, although
he does not deny that he applied the foot brake. The sug-
gestion that he was hit from behind and had his speed thus
accelerated, is disproved by the photograph and by the evidence
of one of the young men who was in the car with him, who
says that the blow appeared to lift the plaintiff’s car bodily
sideways. The other excuses may be taken for what they are
worth.  The inference I would draw is that the car was going
at even a greater speed than 20 miles an hour to have accom-
plished this plunge into a neighbouring lot, over the sidewalk,
embankment, lawn and back fence with the foot brake on.  The
plan shews that between the point of the collision and the first
embankment is only a few feet, and I think the evidence
indicates that he was trying to stop the car instead of increas-
ing its speed when it was crossing the lot.

The learned trial judge took a view of the locus in quo, but
it is apparent that he was not assisted by it.  He bases his
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judgment on this, that he was bound to find that the defendant’s
car ran into the plaintiff’s car, and that the defendant’s car was
going at an excessive rate of speed, and also that defendant had
failed to prove contributory negligence on the part of plaintiff’s
driver, but it is conclusively shewn that both cars were going at
an excessive rate of speed, and it does not appear to me to
make any difference which ran into the other in the circum-
stances in evidence. e also says that he attaches particular
importance to the evidence of one Beveridge, who crossed Rob-
son Street just before the collision. Beveridge looked in the
direction from which the defendant came and says he did not
see him, and that after crossing Robson Street he walked 22
yards up Bute Street when he heard the erash of the collision.
The inference which the learned judge draws from this evidence
is that the defendant must have been coming at a great rate of
speed since he was not in sight of Beveridge when he (Bever-
idge) crossed the street. Now Beveridge does not say that
defendant was not in sight; he simply says he did not see him,
and it is quite understandable when it is remembered that the
car had no head-lights, even if it were not a fair inference from
the evidence that Beveridge was not an observant person.
Sitting in appeal upon a finding of fact of the trial judge,
I have to be satisfied that the learned judge was clearly wrong
in his conclusion. The mere fact, however, that the trial
judge reaches a conclusion of fact does not oust the jurisdiction
of the Court of Appeal. I must give the evidence and all the
circamstances due consideration, and if 1 am convinced that
the judgment below is wrong, it is my duty to say so. 1 have
to take into comsideration not only the oral evidence but the
physical evidence. The inference, in my opinion, which ought
to be drawn from the whole evidence, oral and physical, is that
both parties were negligent, and that that negligence continued
up to the time of the impact, or at all events until too late to
avoid the occurrence. It is quite apparent from such evidence
that both parties were going at an excessive rate of speed; that
neither car had head-lights; that both parties were to a certain
extent oblivious to their surroundings, and if either had exer-
cised ordinary caution the occurrence would not have happened,
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and that no care on the part of either, when the collision was
imminent, could have saved the situation.

With deference, I think the learned judge has failed to give
due weight to this phase of the case.

Assuming everything, except ultimate negligence, of which
there is not the slightest evidence against the defendant, yet
the plaintiff cannot succeed. Ilis car was driven right up to
the time of impact negligently and in contravention of law,
and in such circumstances it is clear that he has no right of
action.

The appeal should be allowed.

Mawrtin, JLA.: I agree that the learned judge below should
have found the plaintiff respondent guilty of contributory negli-
gence, and I am unable to discover anything in the cases cited
which would, as a matter of law, prevent that finding in such
circumstances as the present.

The subject of negligence has of late been over-refined, and
I draw attention to the observations of the Irish Court of
Appeal in the instructive case of Neenan v. Hosford (1920),
2 L.R. 258, particularly at pp. 308-9, and to the valuable and
illuminating article by a member of that Court, Lord Justice
James O’Connor, entitled “Contributory Negligence,” in the
Law Quarterly Review for January last, p. 17. He there
suggests (p. 22) that the question should be simplified to this:

“Was the defendant’s negligence the ‘real’ cause of the accident? or,
perhaps, better still, try the case by one question: Whose fault was it ?”

That is an excellent working solution, and I propose to adopt
it, and after applying it to the present case, my answer is—
one is as much to blame as the other, and so the loss must lie
where it falls.

I note that my observations upon ultimate negligence in
Tait v. B.C. Electric By. Co. (1916), 22 B.C. 571; 34 W.L.R.
684; 10 W.W.R. 523, are supported in the Neenan case, viz.,
that the mere continuation of, e.g., excessive speed, or failure
to look, or incapacitating drunkenness causing negligent driving,
do not constitute ultimate negligence under British Columbia
Electric Railway v. Loach (1915), 85 L.J., P.C. 23; 8 W.W.R.
1263; 32 W.L.R. 169; 20 Can. Ry. Cas. 309; (1916), 1 A.C.

191

COURT OF
APPEAL

1922

June 6.

WiNncH

.
BowEeLL

MACDONALD,
CJA.

MARTIN, J.A.



192

COURT OF
APPEAL

1922
June 6.
WiNcH

.
BowEgLL

GALLIHER,
J.A.

MCPHILLIPS,

J.A.

BRITISH COLUMBIA REPORTS. [Vor.

719, though, of course, if the continued failure to look were
wilful or the excessive speed were persisted in after it became
possible to avoid the accident by reducing it, it would be other-
wise, just as in the case of the drunken driver who came to his
senses in time to take appropriate steps to avoid the accident
but did not do so.

Garviner, J.A.: With every respect to the learned trial
judge, 1 cannot agree that there was not contributory negli-
gence on the part of Winch. Then given negligence and
contributory negligence, there was nothing that either party
could have done once the danger became apparent that would
have avoided the accident. The question of what ix called
ultimate negligence, therefore, does not come into the question,
nor was it found by the learned trial judge, whose judgment is
based upon failure to prove contributory negligence on the part
of Winch.

Mr. [losste, junior counsel for Winch, urged that the negli-
gence of Wineh's brother, who was driving the car, could not
be attributed to the plaintiff, who was not present at the tiine,
and that even if the brother was negligent that did not dis-
entitle the plaintiff to recover.

The proposition is not borne out by the duﬂmntlm cited,
and on the other hand, 1 should need strong authority to cause
ne to adopt such a contention.

McPuirtares, J.A.: T would allow the appeal.
Appeal allowed.

Solicitors for appellant: Craig & Parkes
Solicitors for respondent: Davis & Co.
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KING v. LANCHICK. SAFETY STORAGE AND
WAREHOUSING COMPANY, LIMITED v,
LANCHICK.

Practice — Attachment — Order for payment out-— County Court Rules,
Order 6, r. 5 (586).

K. obtained judgment against L. there being due $70.40. Subsequently
L. did repairs to a motor-truck for S. and on delivery S. thinking L.’s
charges exorbitant did not pay. L. then seized the motor-truck,
whereupon S. tendered $71 for L.’s services which was refused and
then brought action for replevin, paying into Court $61 for L.’s ser-
vices on repairs ($10 having been paid). K. obtained a charging
order against the $61 paid into Court and later obtained an order
for payment out to himself. 8. appealed from the order for pay-
ment out.

Held, on appeal, reversing the decision of Lampmax, Co. J. (McPHILLIPS,
J.A. dissenting), that the money paid into Court was not the subject
of a charging order in favour of K. as L. had not accepted it or done
any act whereby it became his property.

APPEAL by plaintiff Safety Storage and Warehousing Com-
pany, Limited, from the order of Lampmax, Co. J., of the
24th of January, 1922, ordering that $61 paid into Court in
the action of the Safety Storage and Warehousing Company,
Limited, against Peter Lanchick be paid to W. A. King, the
plaintiff in the action of King v. Lanchick. The action of
Safety Storage and Warehousing Company, Limited, against
Lanchick was for the return of a motor-truck that the defeund-
ant had seized for cost of repairs that he had made and on the
5th of July, 1921, the plaintiff paid into Court $61 as the
amount due for repairs. In the action of King v. Lanchick
the plaintiff obtained judgment on the 30th of March, 1916,
upon whieh $70.40 was due when the plaintiff applied to
Laveymax, Co. J. for an order nist on the 27th of September,
1921, An order for payment out to King was made on the
24th of January, 1922.

The appeal was argued at Vancouver on the Tth of March,
1922, before Macooxarp, C.J.A, Marriy, Gatnier and Mo
Puivries, JJ.A.

13
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F. (. Elliott, for appellant: There is no power to make the
order: see Order XXIII, 1. 3, of the County Court Rules.
The trial judge cannot disregard the provisions of Order V1.,
v. 5, sub-rules 5 and 6. There must be an acceptance of the
money before it is his.  The case goes on if he does not
aceept if.

D. 8. Tait, for respondent: There is no rule covering a case
of the plaintiff paying money into Court.  When the $61
was paid in it was held by the Court in trust for Lanchick:
see Stumore v. Campbell & Co. (1892), 1 Q.B. 314.  There
1s no right when the money has got into the Court improperly :
see Gebruder Naf v. Ploton (1890), 25 Q.B.D. 13. There
was no appeal from the charging order.

Elliott, in veply.

Cur. adv. vult.

6th June, 1922,

Macvoxarn, C.J.A: This is an appeal from an order of the
County Court directing payment out of moneys paid into Court
in the action of Safety Storage and Warehousing Company,
Limited v. Lanchick. The plaintiff in that action is a jude-
ment creditor of the defendant Lanchick. The facts are,
shortly, as follows:

Lanchick was employed to repair a van of the Storage Com-
pany.  The Storage Company refused to pay the amount
demanded for repairing the van and Lanchick took the van
from the Storage Company and held it under an alleged lien
for the work done on it.  Ie had no right to do this, but that
is not in question here.  The Storage Company commenced a
replevin action against him and having tendered him the sum
of $61, which together with the $10 which had been paid on
account of the work, the Storage Company thought suflicient
to satisfy Lanchick’s elaim, and brought this sum into Court.
Lanchick declined to accept the sum and the action proceeded
to trial.  In that action the plaintiffs, the Storage Company,
claimed damages for illegal detention and were awarded $175
therefor.  The defendant Lanchick counterclaimed for his
said charges and was awarded $125 therefor.  After all set-offs
had been made, a balance was found in favour of the plaintiff,
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The money was not paid into Court in strict accordance
with the rules contained in Order VI. of the County Court
Rules. The proper course for the plaintiffs to have pursued
was to have paid into Court the whole amount for which the
lien was claimed with costs, whereupon the van would be
ordered to be delivered up and the money in Court would
stand in its place (Gebruder Naf v. Ploton (1890), 25 Q.B.D.
13), or if they wished to proceed in the way they did, by
replevin, to wait until the counterclaim was set up and bring
into Court with the defence to the counterclaim the sum which
they thought suflicient to satisfy the defendant’s counterclaim.
What they did was to pay the money in with their plaint, which
was out of accord with the rules.

If we ignore the irregularity and treat it as paid in under
Order VI, r. 4(1), then it is money paid in under that rule
without denial of liability, the plaintiff not having denied
liability to the extent of the money paid in.  But notwith-
standing non-denial of liability, the plaintiffs were entitled to
the notice specified by Order VI, r. 5(1). Such notice was
not given, nor was there any acceptance of the money in fact
made by the defendant. The defendant might have accepted
it at any time prior to the trial, but he did not in fact do so.
So that if the payment in is to be treated as payment in pursu-
ance of Order VI, »r. 4(1), while it would be an admission
pro tanto of the claim, yet the mere fact of payment into Court
would not of itself operate to change the property in the money
from the plaintiffs to the defendant. It would require the
act of the defendant to do this, which admittedly he has never
done. '

There was a charging order made before the case came to
trial, but this could not operate to change the property in the
money, and the plaintiff in this action, King, must rely entirely
on the order for payment out which was made after the trial
in the replevin action and after the rights of the parties in
that action had been fully adjusted by set-off.

But it was contended that the payment into Court not
having been regularly made, is not subject to the protection
of Order V1. Assuming this to be so, then the money was
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paid in without authority to the registrar, who had no authority
to receive it. It was as if it had been paid to a trustee or agent
of the Storage Company with instruetions to him to pay it to
the defendant, if the defendant chose to accept it on the con-
ditions offered, but until acceptance the money would remain
the property of the Storage Company. It appears to me that,
treated in this way, there has been no passing of the property
in the money to the defendant any more than in the case first
cited, and hence Lanchick’s ereditor could have no higher right
to the money than he himself had. On either assumption,
therefore, the money remained the money of the Storage Com-
pany and never became that of the defendant. Tt was there-
fore not subject to any order such as the one complained of.

The cases to which we were referred do not assist the
plaintiff King. In Townend v. Jones (1889), 5 T.L.R. 609.
the point was as to the jurisdiction of the registrar to make a
charging order. Incidentally, it was said that a charging
order may be got against money in Court when the plaintiff
has accepted it in satisfaction of his claim, but the point here
is that defendant did not aecept the money.  Stumore v.
Campbell & Co. (1892}, 1 Q.B. 314, decides that moneys paid
to a solicitor for a purpose which has failed remain the client’s
moneys, notwithstanding that the solicitor could counterclaim
against the client for a bill of costs, if the client should sue for
the return of the money. It is merely authority for this, that
if the money in Court were in fact the monev of Lanchick,
that is, if he had accepted it, thereby changing the property in
it from the Storage Company to himself, the fact that the
Storage Clompany had a counterclaim would not prevent the
judgment creditors reaching it by lawful process.

It was argued that by the course pursued the plaintifi King
was prevented from attaching in garnishing proccedings this
money, namely, the debt owing by the Storage Company to
the defendant. Whether or not this be so, does not appear to
me to be relevant to the issue involved in this appeal.

I would, therefore, allow the appeal.

Marrrx, JUA.: T agree that this appeal should be allowed.
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Garrviner, J.A.: I think the appeal should be allowed.

The moneys in Court here were paid in for a special pur-
pose which failed, owing to their non-acceptance by the defend-
ant Lanchick. They therefore never became his moneys and
had they been put in the hands of a stakeholder, on failure of
the purpose would have been returned to the plaintiff. That
they were paid into Court does not, I think, alter the position
if we can consider that no property in the moneys passed to
Lanchick, as if so there was no moneys of his in Court to
which a charging order could attach, even if the County Court
Judge had the power to make such order.

McPumres, J.A.: In my opinion Lamemax, Co. J.
arrived at the right conclusion. I have no doubt that there is
jurisdiction in the County Court, as there is in the Supreme
Court, and if it is an unprovided case, the practice in the
Supreme Court will prevail (sections 22, 27 and 41 of the
County Courts Aet, R.S.B.C. 1911, Cap. 53; section 2, sub-
section (7), Laws Declaratory Act, R.S.B.C. 1911, Cap. 133)
to make a charging order on cash in Court payable to the
judgment debtor, which is the present case. If authority is
needed, I would refer to the following cases: Watts v. Jeffereys
(1851), 3 Mac. & G. 422; Brereton v. Edwards (1888), 21
Q.B.D. 488; Esher, M.R. at p. 494, Lindley, L.J. at p. 497.

No point can effectively be made that sections 22 and 27
of the County Courts Act have relation only to “cause or matter
pending”: see Salt v. Cooper (1880), 16 Ch. D. 544. Section
24, subsection 7 of the Judicature Act, 1873 (Imperial), is
similar to section 2, subsection (7), of the Laws Declaratory
Act, Cap. 133, R.8.B.C. 1911,

The practice with regard to the appointment of receivers
and the making of charging orders is, in the main gathered
from what was the prevailing practice in the Court of Chancery,
and we have the express aidance as well of the statutory power
as conferred by section 13 of the Execution Aect (Cap. 79,
R.8.B.C. 1911); also see Order XLVI., Rules of the Supreme
Court, Charging Orders (see Execution Act). The authorities
shew that under the statutes or by virtue of the ordinary juris-
diction of the Court of Chancery, there was always power to
make an order charging cash, and this could be done by an
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order made in one Division as against money in another
Division, ‘.., in the Queen’s Bench Division upon cash stand-
ing to the credit of the debtor in the Chancery Division. Brere-
fon v. Edwards (1888), 21 Q.B.D. 488, was a case of that kind.
[ The learned judge quoted the judgments of Lord Esher, M.R.
from the beginning of the third paragraph at p. 493 to the
end of the second paragraph at p. 494, and of Lindley, L.J.
to the end of the second paragraph on p. 497, and continued. |

The judgment of Bowen, L.J., is most comprehensive in its
terms, and it would scem to effectively meet all the arguments
advanced by the learned counsel for the appellant. [ After
quoting the judgment of Bowen, L.J. down to the first para-
graph ending on p. 500, the learned judge continued. ]

It will be observed that Lord Justice Bowen said (and as
I have pointed out, we have exactly similar statute law and
applicable to the County Court as well as the Supreme Court),
p. 499

“What, then, did the Act 1 & 2 Viet. e. 110, enable a Court of Equity
to do? Sect. 12 made cheques and money available for execution, and, by
analogy, it enabled a Court of Equity to assist a judgment creditor, by

means of equitable execution against money belonging to him in jts
own hands.”

That is exactly the present case, and the charging order of
Laarearax, Coo Ju is supported not only by the long existent
practice as the cases shew, but by the authority as well of the
lixeeution Aet, so well indicated by the Court of Appeal in
England in the Brerelon case. T do not understand that my
learned brothers differ from my view that a charging order
could be made, but proceed npon the view that the money in
Court is not the monev of the judgment debtor. 1 have,
though, assumed, as I think correctly, with great respect to
all contrary opinion, that the money is the money of the judg-
ment debtor, and was rightly charged under the charging order,
and the money so charged should be avatlable to the ereditor
in the way of satisfying pro lanfo the judgment debt.

I would dismiss the appeal.

Appeal allowed, McPhillips. J.A. dissenting.

Solicitors for appellant Safety Storage Co.: Courlney &
Elliott.
Solicitors for respondent King: Tait & Marchant.
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THE B.C. MILLS, TUG & BARGE CO., LTD. v.
KELLEY.

Contract—Charterparty — Towage — Non-fulfilment — Impossibility of per-
formance—Right of tug owners to charter-money.

Where a contract for towage tontemplates that the towing may be delayed
owing to stress of weather and provides for a reduced rate if such
event occurs, but makes no provision as to who shall decide when the
tug should tie up by reason of the weather, the conclusion of the tug’s
captain on the point, if honest and justifiable, will be held to decide.

Plaintifl was accordingly given judgment for the balance of the charter-
money owing under such a contract, although the tug had been tied
up because of stress of weather for the whole of the period stipulated
under the contract {(about six weeks) and the work contemplated
thereby had not been completed. The counterclaim for damages for
non-fulfilment of the contract was dismissed.

A(‘Tl(l\' to recover $803.98 the balance of charter-money
payable in respect of the tug “Commodore” mnder a written
contract of the 16th of November, 1921, The defendant had
a lumber camp at Cumshewa Inlet near the north end of Queen
Charlotte Islands and three rafts of logs, two at Dona Inlet
a short distance south of Cumshewa, and a third at Atli Inlet
further south. Under the contract the plaintiff was to take
the “Commodore” from Nanaimo and tug the rafts across
Hecate Strait (a tug of about 30 hours with a raft) and they
were to be paid $300 a day from the time the tug left Nanaimo
until the 31st of December, when, if the work had not been
completed, the contract was to automatically cease. The
plaintiff wanted security owing to the danger of bad weather
preventing it completing the contract and a letter of credit
was arranged with the Union Bank up to $10,000.  The tug
started from Nanaimo on the 19th of November. Several
attempts were made to bring the rafts across but without
success, all the actual towing done being the bringing of one
raft from Dona Inlet to Thurston Inlet and from there with
difficulty to Cumshewa Inlet.  The tug remained until the
30th of December, when the defendant ordered it back to
Nanaimo. The $10,000 in the Union Bank was paid to the
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tract.  Tried by Macvoxarp, J. at Vancouver on the 1st of
May, 1922,

C. B. Macnetll, K.C., for plaintiff.
Mayers, for defendant.
5th June, 1922,

Macpoxarp, J.: Plaintiff seeks to recover from the defend-
ant $803.98, as balance of charter-money owing under a towage
contract, dated the 16th of November, 1921. Defendant
counterclaims, alleging non-fulfilment of such contract and
resulting damages, amounting to $16,958.

Defendant had three eribs of logs or “Davis” rafts at Queea
Charlotte Islands, ready for transportation to market, and after
negotiations with the plaintiff, selected its tug “Commodore”
for towage purposes. The agreement was reduced to writing
and provided that the plaintiff should place such tug, at the
disposal of the defendant (as “charterer”), for towing the rafts
from Queen Charlotte Islands to Captain Cove, Pitt Island and
Hardy Bay, Vancouver Island. The first two rafts were to be
towed to Captain Cove and the third one to Hardy Bay, and
then the tug should return to Captain Cove and tow one of the
rafts to Hardy Bay. As soon as such service had been rendered
the contract was to expire. It was apparently estimated that
the necessary towing would be accomplished by the 31st of
December, 1921, as it was stipulated that in any case, the agree-
ment should terminate on that date, unless otherwise mutually
agreed.

No question arises, as to the suitability and efliciency of the
tug “Commodore” to carry out the contract, nor that its crew,
tackle and equipment were not such, as should be reasonably
expected in a vessel of her class. The tug and its captain were
both well known to the defendant.

The contract provided that the defendant should pay for the
hire of the tug at the rate of $300 per day, and that such
charter hire should commence from the time that the vessel
was fully bunkered. This having been accomplished, the tug
proceeded in due course to Queen Charlotte Islands, and shortly
after its arrival took In tow one of the “Davis” rafts, with a
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view to crossing the Hecate Strait to Captain Cove. It was MACD“T’NAL“»

found necessary, in view of the stress of weather, to take shelter,
and from that time forward until the 28th of December, 1921,
when a request came from the defendant, cancelling the con-
tract, none of the rafts were towed from Queen Charlotte
Islands, and the defendant received no benefit under the con-
tract. On the contrary, he authorized payment by the Union
Bank of $3,251.90, covering the charges for towage during
November, and subsequently the plaintiff received payment from
said bank, under its guarantee, of $6,748.10, making a total
amount received for towage of $10,000, and still leaving the
alleged balance of $803.98. Defendant complains that not
only was he thus required to pay this amount for towage, but
through non-performance of the contract at the time, he was
prevented from disposing of the logs, and thus suffered the
damages claimed. It is submitted, on the part of the defend-
ant, that the contract was absolute in its terms, and that there
was no discretion reposed in the captain of the tug “Com-
modore,” as to crossing from the Queen Charlotte Islands to
the Mainland. In other words, that he was bound to under-
take and carry out the service no matter what the state of the
weather might be.  While this contention was made, on the
part of the defendant, the trend of the trial took a different
course. A large amount of evidence was adduced on both sides,
as to the state of the weather from the arrival of the tug at the
Islands until its departure, approximately six weeks after. The
plaintiff alleges that it was excused from performance of the
contract, during such period, by stress of weather.

There is no doubt that before the adoption of cribs or “Davis”
rafts, as a means of transporting logs, an attempt would not
have been made, with any reasonable hope of success, to tow
logs from Queen Charlotte Islands to the Mainland in open
rafts. . The advent of the scheme of “Davis” rafts, solved
the difficulty and enabled a large amount of excellent timber
upon the Islands, to be logged and transported to market. It
proved of great assistance to the lumber industry, especially

for war purposes. In this mode of transporting logs, Frank

Johnson, captain of the “Commodore,” had considerable experi-
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ence. He had towed extensively along the coast of British
Columbia, and brought about 50 “Davis” rafts across the
Hecate Strait.  Ie had been in command of the tug, when
it had been employed on some occasions by the defendant for
that purpose, and no suggestion as to any lack of capability
was made. It was, however, contended that, whatever his
ability might be, as a tug boat captain, he had been over-
cautious in not ecarrying out the contract with a view to its
completion, or to use the expression, when objection was made
to the service not being properly performed, that he had “loafed
on the job.”  The period during which Johnson remained with
the tug in shelter, and did not after his first attempt, proceed
with the towing, would seem very prolonged, but one has to
consider the locality and consequent danger, especially during
the winter months, in towing logs across such a widely exposed
area as IHecate Strait. If Johunson had no diseretion in the
matter, as contended by defendant, then the state of the weather
might be immaterial.  Ile should then, presumably, have acted
like one of the witnesses for the defence, who had experienee
as a tug-boat captain, would have done, and “taken his chances.”
If he had done so and disaster oceurred to any of the rafrs,
what would be the position of plaintiff £ Should Johnson be
helieved in his starement as to there being no oceasion, during
the period, when it was safe to proceed 7 It was poinfed
out that, in the contract, the plaintiff was only rvequired to
furnish the tmg “Commodore,” with a erew and equipment
suitable for cavrying out the agreement, and that it should not
be “in any way responsible for the safe delivery of the eribs
or rafts, which will in all vespects be at the charterer’s visk.”
While this provision in the contract was intended to relieve the
plaintiff from responsibility, I do not think it would apply
where loss ensued, throngh negleet of the captain in charge of
the tug. It would certainly be want of care, amounting, under
the eircumstances, to negligenece, for a tug-hoat captain, believ-
ing that a storm was Impending, which would bring destruction
to the property in his charge, to proceed across the strait with
one of the rafts.  While the logs were insured by the defendant,

this did not relieve the captain of the tug from exercising
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reasonable care in towing. In the event of his neglect, while MACDONALD,
the defendant might, in the meantime, recover from the insur- -
ance company, still, the plaintiff would not be relieved. 1022
The law with respect to a clause in a contract for towing, Juneb.
which was at “the owner’s risk,” was discussed in The Forfar- . . p5c.

shire (1908), 78 L.J., P. 44. It was there contended that Mrxs, Tuc
AND BARGE

liability against the tug-boat owners did not arise. Bargrave Co.
Deane, J., at p. 47, in expressing his opinion that the marginal 7
KeLLey

wording in the contract, “all transporting to be at owner’s risk,”

did not protect the (J(fiendants, said:

“Tt would be monstrous to suppose that it was in the contemplation of
these two parties that, whatever neglect there might be on the part of the
defendants to perform their part of the contract, still the plaintiffs would
be responsible if any accident happened to the ship. In my opinion, that
which happened is outside the purview of the marginal note. I think it
may very well be that what was in view was, that, the defendants per-
forming all their duties in respect of the contract, if anything happened
the plaintiffs should suffer any expense which might be incurred; but ]
do not think it was intended to protect the defendants against the 110010(*
on their part to earry out their part of the contract.”

A contrary view seems to have been entertained by Bailhache,
J., in Pyman Steamship Company v. Hull and Barnsley Rail-
way (1914), 2 K.B. 788, in which a somewhat similar pro-
vision was held to render the defendants immune from liability,
through defective condition of blocks, provided by them in a
contract for supporting a vessel when in dock.  The judgment
in The Forfarshire, supra. was questioned. Still, I think there Judement
is a distinetion and that liability would attach against the T
owner where a captain in charge of his tug boat, knowingly
undertakes a risk, when he is satisfied that such a course is
unreasonable and unsafe.  His employers would be required,
should a raft be destroyed, to give an explanation which, if
honestly afforded by the captain, would at the same time admit
such neglect.  This position of responsibility and necessity of
proving absence of negligence, where an accident occurs to
property while being towed, is referred to by Vaughan
Williams, L.J., in The West Cock (1911), 80 L.J., P. 97 at
p. 111, as follows:

I think that, apart from any warranty, treating the contract of towage
as an ordinary contract under which the contracting party is bound to
use reasonable care and skill, when in the course of the performance of the
contract an accident happens, that fact alone is sufficient to shift the
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onus on to the defendant tug owner, of explaining the accident. Until
it is proved that the accident happened in the course of the towage, the
onus is on the plaintiff, the shipowner; but when it has been shewn that
the ship was injured in the course of the towage the onus shifts, and it is
for the tug owner to explain the cause of the accident and to relieve himself
from liability by shewing that there was no negligence or want of reason-
able care and skill on his part.”

This would have been impossible in the present case, in the
event of loss, assuming that Johnson would have told the truth,
as to “taking chances,” in proceeding when he well knew that
he was not exercising reasonable caution. Even if the loss were
caused by a peril of the sea and plaintiff sought to be excused
on that account, the defendant could, under such circumstances,
hold the plaintiff liable and come within the requirements of
the decision in The Glendarroch (1894), P. 226. Compare
as to obligations and liabilities of tug-boat owners, Nemo v.
Canadian Fishing Co. (1916), 22 B.C. 455.

In connection with this question of responsibility for negli-
gence, the duties of a tug with respect to its tow, ought, to
some extent, to be considered, as being partly applicable, even
though such tow be a vessel with a crew. They are stated
in Newson on Salvage, p. 136, to be as follows:

“In every contract of towage, there will be implied an engagement that
each party will perform his duty in completing the contract; that proper
skill and diligence will be used on board both the vessel towed and the
tug; and that neither by negligence nor want of skill will unnecessarily
imperil the other, or increase any risk, incidental to the towage service.
(The Julia [ (1861)], 14 Moore, P.C. 210; Lush. 224).”

Then again Sir Samuel Evans, in The West Cock, supra, at
p. 102, after referring to the careful examination of authorities
made by him, in the Marechal Suchet Case (1911), P. 1,
refers to the obligations of a tug owner, under a towage con-
tract, as follows:

“‘The owners of the tug must be taken to have contracted that the tug
should be efficient, and that her crew, tackle, and equipment should be
equal to the work to be accomplished in weather and circumstances reason-
ably to be expected; and that reasonable skill, care, energy, and diligence
should be exercised in the accomplishment of the work. On the other
hand, they did not warrant that the work should be done under all ecir-
cumstances and at all hazards, and the failure to accomplish it would be

excused if it were due to vis major or to accidents not contemplated, and
which rendered the doing of the work impossible.” ”

This statement, as to the obligations which would rest upon
the plaintiff under the charterparty, and not requiring John-
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son to proceed to sea “at all hazards,” would, in the absence LIACDgNALD,

of any provision for deduction, through not towing on account
of bad weather, have entitled the plaintiff to recover at the
fixed price per diem. Where freight is payable by time, it
is earned at the end of each period specified unless a counter-
intention appears, although it may be only payable under
the charter at longer intervals. Then in the absence of special
agreement, it is also payable during the ship’s detention by
blockade, embargo, bad weather or repairs, unless the delay
involved is so great as to put an end to the whole contract.
See Secrutton on Charterparties, 10th Ed., 382, where the
charterer could, as defendant did here, cancel the contract,
though no weight was attached by plaintiff to this point. The
case cited, in support of the proposition that freight is payable,
when the ship is detained by bad weather, is Moorson v. Greaves
(1811), 2 Camp. 627. There the plaintiff let his ship to the
defendants for a voyage at £6,300 freight for the first eight
months, and if the boat should be engaged for a longer time in
completing the voyage, then at the rate of 47s. 6d. per ton per
month. The ship was seized for attempting to enter a block-
aded port and her cargo condemned; but she was afterwards
released, and Lord Ellenborough, in his judgment, held that
the voyage had not discontinued, and that the freighters were
liable for the time the ship was detained in the blockaded port
“in the same manner as if it had arisen by contrary winds or
from embargo.” I think the same principle would apply to
the towage contract in question, but aside from any such impli-
cation, it would appear that the parties had in contemplation
that the actual towing operation might be delayed through
stress of weather. The contract gives evidence of this under-
standing, as it contains a stipulation that,—

“If by reason of stress of weather, the said tug is forced to tie up for a
longer time than four consecutive days of 24 hours each, at any one time
the charter will pay hire for the first four days, she is so tied up, at the
rate of $300 per day, and for the rémainder of the time she is so tied up,
at the rate of $250 per day.”

Then it previded that there might be a cessation of towage
under the contract, while the tug was engaged in assisting any
vessel in distress, and provision is made as to the division of
any salvage money that might be earned by such service. In
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construing a contract the object should be, to arrive at the inten-
tion of the parties. The Court should not adhere to the literal
meaning of the words, if an injury would thereby ensue.  All
the cirenmstances of each particular contract should be looked
at.  What the parties did, as well as what they said in the
contract, might be considered as affording a basis of construe-
tion, if any ambignity existed. If the contract in question is
to be construed in this manner, oue is required to consider it
in the light of the nature and details of the adventure con-
templated by the parties: Mackill v. Wright Brothers & Clo.
(1888), 14 App. Cas. 106, per Lord IHalsbury at p. 114; Lord
Watson at p. 116; Lord Macnaghten at p. 120.  Then the
construetion to be given to charters or bills of lading, is not

“an unnecessarily striet one, but such a one as, with reference to the

context, and the object of the contract, will best effectuate the obvious and
expressed intent of the parties”:

Diemech v. Corlett (1858), 12 Moore, P.C. 199 at p. 224.

I do not think, however, that there is any ambiguity or
contradiction in the terms of the contract.  Upon its con-
sideration as a whole, in order to arrive at its general mean-
ing, see Klderslie Steamship Company v. Borthwick (1905),
A.C. 93, and in view of the surrounding civecumstances 1 con-
clude, that the parties intended that the towage should be
proceeded with as speedily as possible, subject to the stipulation
made as to tyving up at any thne throngh stress of weather.
In that event the charterer should only pay for the use of the
tug at the reduced rate of $250 per day, should such tying up
at any one time exceed four days. A reasonable construction
would be that such tying up might occur morve than once aund
consequent reduction take place.  The incentive to the tng-
boat owner to proceed expeditiously was the inereased hire,
while towing, with probably no appreciable inerease of expendi-
ture.  Here the tying up, as far as the rafts were concerned,
was for almost the entire period, for which the plaintiff seeks
to recover hire of its tug. If the plaintiff had the right to
tie up and not proceed with the towing on account of the
weather, without any limitations as to time, then was Johnson,
as the captain of the tug, justified in not proceeding across the

Hecate Strait during such lengthy period?
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This involves consideration of his statement, as to the weather AC““I’NALD

preventing him from doing so. I have first to determine
whether he was honest in so stating, and then whether his
decision was justifiable and relieved the plaintiff from non-
performance.  Johnson had an admittedly good record as a
tug-boat captain. In pursunance of the terms of the contract
he kept a log or diary, outlining the state of the weather and
other essentials <lm’mg the time that he was at Queen Char-
lotte Islands. A copy of this log was forwarded from time to
time by Johnson to the plaintiff for transmission to the defend-
ant.  This would operate as a check as to the state of the
weather, and whether it was fit for towing or otherwise. This
clause may have been inserted in the' contract for that purpose.
Without discussing such reports in detail, suffice to say, that
plaintiff contends they support Johnson’s statement that during
all the time he was at the Islands, it was too stormy for him
to cross the Strait to Captain Cove. Ile asserted that this
was the sole reason for not proceeding with the towing. He
made ineffectnal attempts but claimed that he was prevented
by stress of weather and had to seek shelter, generally at Thurs-
ton Harbour.  Ile mentioned the general conditions as to wind,
sea and weather, which should prevail in order to justify him
in making the crossing, but stated that npon no occasion were
the conditions such as to warrant the venture.

I understood him to say that the weather during all this
period was so severe as to be dangerous, even for the “Com-
modore” to cross alone, without any of the rafts. Ile explained
afterwards that if his statements might be so construed, still
that he did not so intend. Except for what I thought at the
time was such exaggeration as to the weather, he gave his
evidence candidly and impressed me favourably. On con-
sideration I was inclined to the opinion, that he could not
have intended to convey the impression that the tug alone,
without any raft, could not, during this lengthy period, have
proceeded across the strait. While no rafts had been towed
across during this time, he was well aware that boats had
crossed.  He must have known that defendant or some of his
witnesses in Court would also have this knowledge. 1 think
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he misunderstood the purport of the questions on this point,
and thus the answers were unresponsive or inaccurate. I am
satisfied that Johnson was not wanting in courage to undertake
completion of work with which he was so familiar, nor do I
think that his log or diary was made up with a view of forming
an excuse, for wasting the time of the tug and erew. It would
mean that not only was he manufacturing evidence to meet any
claim of defendant for not towing, but was preparing material
to offset any complaint of his employers for not earning the
full rate of hire of the tug. He kept his tug with steam up,
apparently ready to cross, whenever he considered the weather
favourable for that purpose. While the locality is not thickly
peopled, still it must have been common knowledge that John-
son was at the islands with the “Commodore” for the purpose
of towing defendant’s rafts to the Mainland. As one day
followed another without the work proceeding, Johnson must
have appreciated the fact that his failure to depart would be
noticed and eriticized by members of his own crew, as well as
all the inhabitants within a reasonable distance. I could see
nothing to impute fraud nor dishonesty, and feel satisfied that
the log or diary was a correct account of Johnson’s observa-
tions. Further, I credit his statement, that he honestly
believed that the weather was not fit, from the period of his
arrival to his departure from the islands, to tow any of the
rafts across to the Mainland.

Was Johnson justified in eoming to this honest conclusion
There was no specific provision in the contract as to who was
to determine, when the tug should tie np through stress of
weather. It is fair to conclude that, in the absence of any
such provision, the captain in charge of the towing operations
should have the right to decide such important question. I
do not see how the towing of logs, at any rate, along our exten-
sive coast line, could proceed on any other basis.  Tug-boat
owners must necessarily rely on the judgment and ability of
captains in charge of their tugs. T do not think charterers
could reasonably contend that, generally speaking, this position
was unsound, and did not, in the absence of express provision,

impliedly form part of any contract for towing.



XXXI1.] BRITISH COLUMBIA REPORTS.

209

While the defendant had John Macmillan, as logging super- MACPONALD,

intendent, representing him at his camp, it was contended that
his authority only extended to placing the rafts at the disposal
of the plaintiff ready for towing. So the fact that Macmillan
did not complain during the time as to the towing not pro-
ceeding, was met with the contention that, it was not within
the scope of his authority. In other words, it was contended
that the contract was absolute and was to be carried out,
irrespective of any instructions that might be given by Mac-
millan or anyone on behalf of the defendant.

Defendant adhered firmly to this ground, to which I have
already referred, and cited authorities where non-performance
was not excused. I think the facts in these cases are dis-
tinguishable from the present one, and that the parties con-
tracted upon the basis that the towing should only proceed in
favourable weather, with a good excuse if bad weather pre-
vented performance. On this point, a portion of the judgment
of Lord Lorveburn, in F. A. Tamplin Steamship Company,
Limited v. Anglo-Mexican Petrolewm Products Company,
Limated (1916), 2 A.C. 397 at p. 403, might to some extent
be aptly applied. He was there construing a contract, and
said in every such case it was now necessary
“to examine the contract and the circumstances in which it was made, not
of course to vary, but only to explain it, in order to see whether or not
from the nature of it the parties must have made their bargain on the
footing that a particular thing or state of things would continue to exist.

And if they must have done so, then a term to that effect will be implied,
though it be not expressed in the contract.”

There was a large amount of evidence adduced as to the
state of the weather during this period. Comparison was made
between the statements contained in the log or diary and the
witnesses produced on the part of the defence.

I think the decision of Johnson, as captain of the tug, as to
the state of the weather, should prevail and be accepted, unless
I am satisfied that such deeision, though honest, was unjustified.
The state of weather at different points along the coast differs,
even though the distance between such points is not great.
Parties might have gone, even in a small boat, along the eastern
side of the Islands towards the north with perfect safety, many
Jays during thiz period, when a tug-boat captain, with due
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regard for care in operating his tug and tow, would not venture
to cross over to the Mainland, some 80 miles distant. There
may be an honest difference of opinion, as to the state of the
weather on particalar days, and yet the decision of a person
having such responsibility as Johnson, should be entitled to
greater weight than the ordinary observer, moving in a small
compass, and not requiring to note conditions indieating the
state of the weather 20 or 30 miles distant.

I think the burden rested upon the plaintiff of proving that
it was excused from performance of the contract, or in other
words, that the “tying up of the tug” was justifiable on account
of weather conditions. Johnson was corroborated in his state-
ments by other witnesses, and though met with a mass of evi-
dence to the contrary, coupled with eriticism of his log, I have
concluded that his decision was not only honestly formed but
was justified.

It follows that the plaintiff is entitled to the balance still
due for towage under the contract. The counterclaim is dis-
missed with costs.

Judgment for plainteff.
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REX v. JOHANSON.

Criminal law—Crime on high seas—Obstructing public officers—Offence by
foreign seamen — “Port of Vancouver” — Overhauling lounch within
three-mile limit—Proceedings instituted without leave of Governor-
General—COriminal Code, Secs. 168 and 591—41 & 42 Viet., Cap. 78,
Secs. 8 and 6 (Imperial)—R.8.C. 1906, Cap. 48, Secs. 16 and 248.

A launch of which the accused were master and engineer respectively came
from a United States port into the port of Vancouver and did not
make inward entry. They remained over night, took on a cargo of
whisky, and left next day from English Bay for American waters
without making outward entry. They were pursued by the customs
collector who overhauled them beyond the port of Vancouver but
within three miles from shore. They resisted capture and were con-
victed of resisting an officer in the discharge of his duty. The
accused were American citizens and leave of the Governor-General
under section 591 of the Criminal Code was not obtained until after
the commitment but before the trial.

Held, on appeal, reversing the decision of Cayiey, Co. J. (McPHILLIPS,
J.A. dissenting), that the appeal should be allowed and the convietion
quashed.

Per Macponaip, C.J.A.: Whether the case is governed by section 591 of
the Criminal Code or section 3 of the Territorial Waters Jurisdiction
Act, 1878 (41 & 42 Viet,, Cap. 73), the definition of “proceedings”
in the Imperial Act is a logical and reasonable one which should
also be applied to the Criminal Code, and makes the commitment the
initial proceeding in the trial. As the statute requires that before
the offender be committed for trial leave of the Governor-General
must be had, the conviction was bad as leave was not obtained until
after the committal.

Per MARTIN, J.A.: The customs collector was not acting “in the execution
of his duty” since he had gone outside the limits of his jurisdiction
over the port of Vancouver.

A.PPEAL by way of case stated from the decision of CaviEy,
Co. J., of the 8th of April, 1922. The case was as follows:

“The prisoners were committed for trial on the 8th of March, 1922, by
H. 0. Alexander, stipendiary magistrate in and for the County of Van-
couver, on the charge that they, the said Andrew H. Johanson and Charles
William Lewis, did in the waters of the Gulf of Georgia, and within the
County of Vancouver, wilfully obstruct Alfred Blake Carey, collector of
customs of the port of Vancouver, a public officer in the execution of his
duty, and were tried before me.

“At the opening of the trial counsel for the prisoners raised as a pre-
liminary objection the point that, under section 591 of the Criminal Code
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the accused were entitled to be discharged because the leave of the
Governor-General of Canada and his certificate, that it was expedient that
proceedings for the trial and punishment of the accused should be insti-
tuted, had not been obtained previous to the committal of accused for
trial. T refused to give effect to this objection.

“It appeared from the evidence that the Cisco, a gasoline launch of
foreign registry of which the accused Johanson was master and owner,
and the accused Lewis engineer, engaged for the trip, both of them
foreigners, came into the port of Vancouver on the evening of the 3rd
of March, 1922, but failed to make an inward entry as required by
section 16 of the Customs Act. She lay alongside a slip in False Creek
for the night and on the following morning took on board a quantity of
whisky. She then left her moorings without making entry outwards as
required by section 96 of the said Aect, and proceeded westerly through
English Bay, which is within the port of Vancouver (see the Proclama-
tion *of 3rd December, 1912, on page xev., Can. Stats. 1913) on her
voyage for United States waters. The late Colonel Carey hearing of
her departure, immediately went to Jericho Beach on the south shore of
English Bay, and with other officers followed in a fast launch belonging
to the Dominion of Canada Air Service, a boat which they believed to be,
and which was the Cisco and which was still then “within the Limits” of
the port of Vaneouver. They followed in such a way and at such a
speed that they would not overhaul the (isco until she was outside the
port limits, because after she got outside the port limits it would be
distinetly a case of the Cisco leaving the port in a manner in contra-
vention of the Customs Act, whereas, if they caught the Cisco within the
limits of the port the Captain of the (lisco would say he was only skirting
up and down the Bay and always intended to return to his wharf. As soon
as the Cisco was definitely outside the westerly limit of the port of Van-
couver, being the line from Point Atkinson to Point Grey, they closed up
on her and hailed her through a megaphone and ordered her to stop, the
customs officer stating that they were customs officers and wanted to
come aboard. The Cisco, however, did not stop.

“The officer again hailed the Cisco and ordered her to stop in the
‘King’s’ name, which she did not do. Johanson maneuvred the Cisco
in such a way as to prevent the officers boarding her, but after some delay
the launeh got alongside and Colonel Carey and special officer Barton
jumped aboard.

“The Ciseco was leaving Vancouver bound for a foreign port and had
got beyond the limits of the port but was within the boundaries of the
County of Vancouver as defined by the Counties Definition Act Amend-
ment Act, 1920 [B.C. Stats. 1920, Cap. 20], and within one marine league
of the Coast of Canada when they boarded her.

“At the opening of the trial, counsel for the Crown produced in Court
the authority of the Governor-General of Canada as required by section
591 of the Code, dated 22nd March, 1922,

“At the conclusion of the case for the Crown, counsel again moved that
the accused should be discharged for the same reason as given in his pre-
liminary objection. I again refused the application but stated that 1
would reserve the question for the opinion of the Court of Appeal.
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“Counsel for the accused then moved that they should be discharged on
the ground that Colonel Carey being a public officer was not in the
execution of his duty at the time of the alleged obstruction, he not being
authorized by law to stop and board the Cisco, when she was beyond the
limits of the port of Vancouver and bound for a foreign port.

“I refused this application also but stated that I would reserve the
question for the opinion of the Court of Appeal.

“Evidence for the defence was then given.

“I found both the accused guilty and remanded them for sentence until
the questions herein reserved were decided.

“The questions so reserved by me for the opinion of the Court of

Appeal are:

“l. Was T right in holding that it was not necessary that the leave
of the Governor-General of Canada, and his certificate, that it was
expedient that these proceedings should be instituted should have been
obtained before thie accused were committed for trial by the magistrate?

“2. Was I right in holding that Alfred Blake Carey, a public officer,
was in the execution of his duty when the alleged obstruection took place?”

The appeal was argued at Vancouver on the 11th of April,
1922, before Macpovarp, C.J.A., Marriy, McPrairties and
Eszerrs, JJ.A.

4. D. Taylor, K.C., for accused: The charge is under section
168 of the Code. Under section 591 of the Code (taken from
section 3 of the Territorial Waters Jurisdiction Aet, 1878 (41
& 42 Viet., Cap."73), leave of the Governor-General must be
obtained: see Rex v. Neilson (1918), 80 Can. Cr. Cas. 1;
Rex v. Heckman (1902), 5 Can. Cr. Cas. 242. The authority
of the Governor-General was dated March 22nd.  Accused was
committed on March the 8th. The consent was obtained too
late.  The learned judge followed Rex v. Tano (1909), 14
B.C. 200; 14 Can. Cr. Cas. 440. The next point is that
the boat was beyond the port when seized. The customs officer
exceeded his powers when he hailed or boarded the vessel in
the open sea. Section 246 of the Customs Act applies to
“port”: see Borjesson and Wright v. Carlberg (First Appeal)
(1878), 3 App. Cas. 1316 at p. 1321.

Wood, for the Crown: The Territorial Waters Jurisdietion
Act was passed by reason of Reg. v. Keyn (1876), 2 Ex. D. 63;
46 L.J., M.C. 17. The offence was committed within the
three-mile limit.  The Gulf of Georgia is not the “open sea.”
The consent, although after the commitment, was obtained before
the trial: see Rex v. Neilson (1918), 30 Can. Cr. Cas. 1 at
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p. 5. The Customs Act, section 16, requires entry of both
ingoing and outgoing vessels. They were in pursuit of this
vessel within the jurisdiction: see The Ship North v. Regem
(1906), 37 S.C.R. 385 at p. 394. The pursuit commenced
while the vessel was within the port.

Taylor, in reply.

31st May, 1922.

Macponarp, C.J.A.: The prisoners were arrested for
obstructing a public officer in the execution of his duty. A
preliminary investigation was held before the stipendiary
magistrate for the County of Vancouver, and they were duly
committed for trial. They were tried in the County Court
Judge’s Criminal Court and convicted, whereupon a case stated
was prepared by the learned County Court judge, and sub-
mitted to this Court for our opinion.

The accused Johanson was the master and owner, and the
accused Lewis was the engineer of a launch which came from
a foreign port to the port of Vancouver, but did not make the
inward entry. They remained overnight and the next morning
took a cargo of whisky and started, without. making outward
entry, upon a voyage to American waters. The customs col-
lector, the late Colonel Carey, pursued them in a fast motor
launch, overhauling them just outside the port of Vancouver
in the Straits of Georgia, and within one marine league of
the shore. They resisted capture, and this resistance of an
officer in the discharge of his duty is the offence of which they
have been convicted.

The first question asked is as follows:

“Was I right in holding that it was not necessary that the leave of the
Governor-General of Canada and his certificate, that it was expedient

that these proceedings should be instituted should have been obtained
before the accused were committed for trial by the magistrate?’

The necessity for such leave is alleged to arise by reason of

section 591 of the Criminal Code, which enacts that:

“Proceedings for the trial and punishment of a person who is not a
subject of His Majesty, and who is charged with any offence committed
within the jurisdiction of the Admiralty of Ingland, shall not be insti-
tuted in any Court in Canada except with the leave of the Governor-General
and on his certificate that it is expedient that such proceedings should
be instituted.”
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This section is taken from the Imperial Aect, the Territorial
Waters Jurisdietion Act, 1878 (41 & 42 Viet.,, Cap. 73), Sec.
3, which I need not quote since it is in effect the same as said
section 591. If the offence of which the accused were con-
victed falls within the purview of the said Imperial Act, then
section 591 is merely a gratuitous provision intended, no doubt,
ex abundanti cautela, to facilitate the inforcement of the
Imperial Act. There is no doubt in my mind that the Imperial
Act is in force in Canada with respect to all waters which
fall within its purview; and there is no doubt also in my mind,
that the Act relates to the open sea within one marine league
of the shore, in other words, it clearly applies to the sea within
what is popularly called “the three-mile limit” at least. Now,
the Straits of Georgia may or may not be regarded by
international law as open sea. If it is to be regarded as open
sea, then the marginal waters along the coast of British
(Columbia, bordering upon the straits within one marine league
from low-water mark, are territorial waters within the juris-
diction of the Admiralty of England, or as it is put in the
English Aect, “within the jurisdiction of the Admiral.” On
the other hand, if the Imperial Act does not apply to any terri-
torial waters within the jurisdiction of the Admiral, except to
those which are part of the open sea within the three-mile limit,
and if the Straits of Georgia are not part of the open sea, then
section 3 of the Imperial Aet, in my opinion, does not apply,
but if the Straits of Georgia are part of the open sea, then
there is no question in my mind that this case is governed by
that Act. Section 3 applies to offences committed within the
jurisdiction of the Admiral as declared by that Act, and the
interpretation clause contained in the Act itself, section 7,
defines territorial waters in reference to the sea to which the
Act applies, as meaning
“such part of the sea adjacent to the coast . . . . as is deemed by inter-
national law to be within the territorial sovereignty of Her Majesty; and
that for the purpose of any offence declared by this Act to be within the
jurisdietion of the Admiral, any part of the open sea within one marine
league of the coast measured from low-water mark shall be deemed to be
open sea within the territorial waters of Her Majesty’s dominions.”

In Hall's International Law, 7th Ed., 158, the question is
discussed as to whether straits of considerable breadth are or
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are not considered in international law to be territorial waters.
The author refers to the Treaty of Washington, 1846, defining
the boundary between Canada and the United States through
the Straits of Georgia and Juan de Fueca, but makes no definite
statement upon the rights of the respective countries in the

waters of the Straits beyond one league from shore. He says:
“It seems to be generally thought that straits are subject to the same
rule as the open sea; so that when they are more than 6 miles wide
the space in the centre which lies outside the limit of a marine league
is free, and that when they are less than 6 miles wide they are wholly
within the territory of the state or states to which their shores belong.”

Ile does not, however, himself quite agree with this.

Section 591 of the Code, if it is to govern the present dispute,
stands alone and unqualified, and is wide enough in its terms
to include all territorial waters whether within the three-mile
limit or otherwise, being within the jurisdietion of the
Admiralty of England. I have no doubt that the waters in
question, even if not within the purview of the Imperial Act,
are waters within the jurisdiction of the Admiralty, and there-
fore if the section applies at all, the case clearly falls within it.

In my view it is not necessary to decide which of these two
statutory enactments is to govern; if the Imperial Act is to
overn, then it must be read with the interpretation of section
contained in the Act itself, which is as follows:

“Proceedings before a justice of the peace or other magistrate previous
to committal of an offender for trial or to the determination of the
justice or magistrate that the offender is to be put upon his trial, shall

not be deemed proceedings for the trial of the offence committed by such
offender for the purposes of said consent and certifieate under this Act,”

Y
o
2
3

which I take to mean that before the offender shall be com-
mitted for trial by the magistrate, the consent must be had.
Admittedly it was not obtained until after the committal, and
therefore under that Act, if it applies, the question should be
answered in the negative. On the other hand, if section 591
is the section which governs the case, it must be read as we find
it without any interpretation by Parliament of its meaning.
Moreover, we cannot assume that by adopting it from the
Imperial legislation, Parliament intended it to have the same
interpretation as was given by that legislation.  Chapter 1,
section 21, subsection 4, R.S.C. 1906, declares that:
“Parliament shall not, by re-enacting any Aect or enactment, or by
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revising, consolidating or amending the same, be deemed to have adopted
the construction which has, by judicial decision or otherwise, been placed
upon the language used in such Act, or upon similar language.”

Now while not in strictness a re-enactment, it ean, I think, be
put upon no higher plane than a re-enactment.

In Rex v. Tano (1909), 14 B.C. 200, Morrisox, J., on an
application for habeas corpus after the committal of the accused
for trial, while professing to follow the English Aet, held that
the detention was not wrongful notwithstanding that consent
had not been obtained before the committal. Tt was argued
that consent is necessary only before the trial is proceeded
with in the Court which tries and inflicts the punishment, the
words being “Proceeding for the trial and punishment .
shall not be instituted in any Court in Canada,” without leave.

It is contended on behalf of the Crown that the proceedings
for trial and punishment of the accused, were instituted in
the County Court Judge’s Criminal Court, and not in the
magistrate’s Court. Counsel for the accused submits that the
consent must be had before the inquiry in the magistrate’s
Court. Unless, therefore, I can hold that the initial steps for
the trial and punishment of the accused did not take place
until the commencement of the trial in the County Court Judge’s
Criminal Court, the trial of the accused was illegal. Under
the Code the accused might consent to be tried summarily.
It is not clear even that he might not have been tried sum-
marily in this Province without his consent, but be that as it
may, a summary trial before the magistrate could only take
place with the necessary consent of the Governor-General. By
the Imperial Act the point of time at which the consent becomes
necessary is the eve of committal, when the magistrate has made
up his mind to it. Were the accused to consent to be tried
summarily, the consent would be required before the summary
trial could proceed.

Now, while the interpretation of section 3 of the Imperial
Act as to the meaning of “proceedings,” making the commit-
ment the initial proceeding in the trial, is purely arbitary and
not necessarily logical, still, it appears to me to be logical as
well.  Up to that time it is not known whether there shall be
a trial or not. The moment the prisoner is committed he is
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in jeopardy. The commitment is the initial for his trial.
Therefore, apart from the Imperial Aect, it would be a reason-
able construction of section 591 to hold that before the
magistrate could commit, he must have the requisite consent.
Moreover, it meets the objection to a construction which would
render the Governor-General’s leave applicable to the pre-
liminary investigation, that the delay entailed in obtaining the
leave would render the section abortive, since the accused would
be given ample opportunity and time to escape.

On principle and in the interest of conformity, section 591
should bear the same meaning in respect to leave to institute
proceedings as does said section 3, and therefore it is imma-
terial in this case which shall be held to govern its decision.
The question is answered in the negative.

This conclusion renders it unnecessary to answer the second
question.

Martiy, J.A.: In my opinion the second question should be
answered in the negative, because, in brief, the collector of
customs was not acting “in the execution of his duty,” as the
section (168) hath it, since he had gone outside the limits of
his jurisdiction over the port of Vancouver, and hence, though
he was a public officer, yet it has not been shewn to be any part
of his “duty” to seize vessels which had gone outside the limits
of the port over which he had jurisdiction: it is not for me
to inquire whose duty it was to make such a seizure, or if,
indeed, any one has been deputed by Parliament to do so.
Something was said during the first argument about the juris-
diction of the collector being extended beyond his port on the
theory of continuous or “hot” pursuit (of which Rex v. The
Ship North (1905), 11 B.C. 473; 2 W.L.R. 74; (1906), 37
S.C.R. 385, is the leading international example in fishery cases
on the high seas, where a foreign poaching vessel was seized by
a Canadian fisheries protection cruiser), but even assuming
(which I do not) that such a doctrine is applicable to this case
of the mere limits of an internal port, yet on the facts now
before us, as restated in the amended case, it is clear that the
pursuit and consequent seizure were deliberately delayed so as
to enable the vessel to get beyond the port limits, and therefore



XXXI.] BRITISH COLUMBIA REPORTS.

219

in a maritime sense cannot legally be regarded as either con- OOUBTOF

tinuous or ‘“hot,” concerning which Mr. Justice (now Chief
Justice) Davies observed, p. 394:

“This clear terse statement of the law and the reason for it is amply
sustained by the array of authorities cited by MARTIN, J., the local judge
in admiralty, in his judgment. The right of hot pursuit of a vessel
found illegally fishing within the territorial waters of another nation
being part of the law of nations was properly judicially taken notice of
and acted upon by the learned judge in this prosecution.”

And at p. 400, there is the following appropriate observation
by Mr. Justice Idington:

“It is just as if a statute authorized in like words a sheriff to seize
goods or person. That would be read as meaning, though not expressly
saying so, within his county.”

Such being my opinion, it is not necessary to give an answer
to the first question as to the jurisdiction of the Admiralty
under section 591, and the more I reflect upon it the more am
T inclined not to express an opinion thereupon till the difficult
and important question it raises is more fully debated. It has
been overlooked that the extension of the international bound-
ary line (49th parallel) between Canada and the United States
has created a very exceptional condition of affairs at Point
Roberts, as is shewn by the map before us, and it is undesirable
that the effect of it upon the Gulf of Georgia (wherein this
seizure took place, outside the port or harbour of Vancouver)
and the application of the “headland to headland” theory (as
to which Cf. Rex v. The Ship North, supra, p. 479), should
be determined without cautious investigation. Those cases
which have been referred to wherein the matters complained
of admittedly oceurred within ports or harbours within the
body of a county, or inland bays or gulfs inter fauces terrwm,
are of little, if any, assistance, and the matter is complicated
by the very unsatisfactory decision of the judges of England
in Reg. v. Keyn (1876), 2 Ex. D. 63; 466 L.J., M.C. 17 (a
Crown case reserved), which is distinguished by the conflict
of opinion hetween distinguished judges (the opinion of seven
prevailing against that of six out of a bench of thirteen) and
the doubts they left upon the very important matter before
them.

McParLvres, J.A.: This appeal has relation to a convietion
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of the prisoners for wilfully obstructing Alfred Blake Carey,
collector of customs of the port of Vancouver, a public officer,
in the execution of his duty.

The trial took place before Caviry, Co. J., in the County
Court Judge’s Criminal Court holden at Vancouver. The
prisoner Johanson was master and owner, and the prisoner
Lewis engineer of the Cisco, a gasoline launch of foreign
registry, and both the prisoners are foreigners.

No inward entry was made under the Customs Act. The
Cisco laid alongside a slip on IFalse Creek, within the port
of Vancouver, on the night of the 3rd of March, 1922, and
on the following morning took on board a shipment of whisky
and left her moorings without making ontward entry and pro-
ceeded westerly through English Bay (English Bay being
within the port of Vancouver) on her voyage for United States
waters. The collector of customs (the late Colonel Carey)
hearing of the departure of the Cisco, immediately pursued
the Cisco in a fast launch of the Dominion Air Service. The
Cisco when being pursued by the collector of customs was
still within the limits of the port of Vancouver, and the Cisco
proceeded outside the westerly limit of the port of Vancouver
beyond the boundary line, viz., beyond the line from Point
Atkinson to Point Grey, and when without the port of Van-
couver the collector of customs hailed the Cisco and called
upon her to stop, stating that customs officers wished to board
her. The Cisco did not stop, but on the contrary, the Cisco
was so manceuvred that it was not possible for a time for the
customs officers to board her, but finally the collector of customs
and officer Barton got aboard.

The Cisco was leaving the port of Vancouver for a foreign
port and was beyond the limits of the port of Vancouver, but
still within the boundaries of the County of Vanecouver when
boarded by the customs oflicers.

The two questions set forth in the stated case read as follows:

“l. Was I right in holding that it was not necessary that the leave
of the Governor-General of Canada and his certificate, that it was expedi-
ent that these proceedings should be instituted should have been obtained
before the accused were committed for trial by the magistrate?

“2. Was I right in holding that Alfred Blake Carey, a public officer,
was in the execution of his duty when the alleged obstruction took place?”
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I would answer both questions in the affirmative. The
present case is one where the offence was committed within
the County of Vancouver, and the prisoners were apprehended
and held in custody within the County of Vancouver, and tried

before a Court having jurisdiction within the County of Van-

couver. In view of this, I am of the opinion that the leave
of the Governor-General was not a condition precedent to the
institution of proceedings against the prisoners, i.e., section
591 of the Criminal Code had not to be complied with in the
present case, but if I were wrong in this, the proceedings before
the stipendiary magistrate, that is, the committal for trial, were
not proceedings within the purview of section 591, not being
proceedings “instituted in any Court of Canada.” The pro-
ceedings contemplated by the section are the trial proceedings—
putting the accused in peril before a competent Court for the
trial of the offence, and the leave was obtained from the
Governor-General and placed in evidence at the trial before
Cavery, Co. J. (see Chisholm, J., Rex v. Neilson (1918), 30
Can. Cr. Cas. 1 at p. 9).

Here we have an offence committed within the County of
Vancouver, and within the territorial jurisdiction of the Court
which tried the offenders, the offenders being brought in custody
before that Court, and upon the special facts of the case I am
not of the opinion that it can well be said that the offence to
be inquired into was an offence “committed within the juris-
dietion of the Admiralty of England.” The offence was eom-
mitted In interior waters off the mouth of Vancouver harbour,
not off the Coast of British Cohunbia or within one marine
league of the Coast (see Duguay v. North American Trans-
portation Co. (1902), 22 Que. 3.C. 517; Rex v. Schwab
(1907), 12 Can. Cr. Cas. 539; The Wavelet (1867), Young
Adm. 34; Bruce's Case (1812), 2 Leach, C.C. 1093; Reg. v.
C Keyn (1876), 46 L.J., M.C. 17, Cockburn, C.J. at pp. 63-4;
Reg. v. Hughes (1879), + Q.B.D. 614; Attorney-General for
the Dominion of Canada v. Atlorney-General for the Provinces
of Ontario, Quebec and Nova Scotia (1898), A.C. 700 ar p.
707, “public harbours™; In re Walton (1905), 10 O.L.R. 94;

“the circumstances under which the prisoner was brought back
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to Canada could not be inquired into, that being a matter to
be raised by the Government of the country whose laws were
alleged to have been violated, or at the suit of the party injured,
against the person who had committed the alleged trespass
against him”: Osler, J.A. at p. 100; Constable’s Case (1601),
3 Co. Rep. 107; Admairalty (1611), 6 Co. Rep. 79; 2 Hale,
P.C. 185 2 East, P.C. 804; Cunningham’s Case (1859), Bell,
C.C. 72, 28 L.J., M.C. 66; Archbold’s Criminal Pleading,
25th Ed., pp. 31, 33, 334.)

Then as to whether the collector of customs was a public
officer and was in the execution of his duty when the obstruction
took place? There can be no question upon this point, in my
opinion. In the English Court of Criminal Appeal, Whitaker
(1914), 10 Cr. App. R. 245, it was held that:

“A ‘public officer’ is one who discharges any duty in which the public

are interested, for which he is paid out of moneys provided for the publie
service, and must be either a ‘judicial’ or a ‘ministerial’ officer.”

Section 168 of the Criminal Code reads as follows:

“168. Every one is guilty of an indictable offence and liable to ten
years’ imprisonment who resists or wilfully obstructs any public officer
in the execution of his duty or any person acting in aid of such officer.”

And subsection (29) of section 2 of the Criminal Code reads

as follows:
““‘Public officer’ includes any inland revenue or customs officer.

Therefore there can be no question that the collector of customs
is a ‘“‘public officer,” and when interfered with and obstructed
in his duty the persons who obstruet, as the prisoners here did,
are guilty within the meaning of section 168 of the Criminal
Code.

It cannot be doubted that within the port of Vancouver the
collector of customs would have been entitled to board the
Cisco in the discharge of his duty and acting under the pro-
vigions of the Customs Act, particularly in the present case,
where admittedly the Cisco did not make entry or clear from
the port, in fact flagrantly flouted the customs authorities.

During the argument I had occasion to make some observa-
tions upon this point, and I see no reason to change them. The
case is a flagrant one and cannot be allowed to pass without
some trenchant disapproval of such conduct; to not make entry
or clear the ship was reprehensible conduct, only to be

o
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aggravated when there was refusal to stop when commanded
to do so in the King’s name. The collector of customs rightly
pursued the Cisco in the discharge of his duty, and the pursuit
was continuous from within the port of Vancouver to a point
just across the westerly boundary of the port. Upon that
state of facts, unquestionably the collector of ecustoms was
justified in boarding the Cisco in the discharge of his duty, and
being interfered with in that discharge of duty the offence
was committed.

In this connection it is well to note what Chief Justice
Marshall said in The Eachange (1812), T Cranch 116 at p.
144:

“When merchant vessels enter [foreign ports] for the purposes of trade,
it would be obviously inconvenient and dangerous to society, and would
subject the laws to continual infraction, and the government to degrada-
tion, if such . . . . merchants did not owe temporary and local allegiance,
and were not amenable to the jurisdiction of the country.”

The above language of Chief Justice Marshall was referred
to by my brother Marrix in his judgment in Rex v. The Ship
North (1905), 11 B.C. 473, a very notable case which was
affirmed by the Supreme Court of Canada (37 S.C.R. 385).

There it was held that a foreign vessel found violating the,

fishery laws of Canada within three marine miles off the sea-
coasts of the Dominion, may be immediately pursued beyond
the three-mile zone, and be lawfully seized on the high seas.
The ratio decidendi of that case amply justifies the action of
the collector of customs in the present case. There would be
an end to all Sovereign authority if what was done here could
be done with impunity.

Eserrs, J.A. would allow the appeal.
Appeal allowed, McPhillips, J.A. dissenting.

Solicitor for appellant: W. K. Brougham.
Solicitors for respondent: Lane, Wood & Co.
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THE ENGINEER MINING COMPANY AND ATTOR-

NEY-GENERAL FOR BRITISH COLUMBIA
v. FRASER ET AL.

Mines and minerals—Certificate of improvements—Application for with-

The

drawal and claims relocated—On lapsing of relocations ground located
by others who obtained Crown grants—Action to set aside—Fraud—
Mistake of official—Laches—R.8.B.C. 1911, Cap. 157.

owners of a group of claims formed the plaintiff Company to which
the claims were assigned with the exception of two one-twenty-fourths’
interests in the group. On the necessary work being done these
assignments with applications for certificates of improvements were
sent to the mining recorder. Both the mining recorder and the Com-
pany’s officials later concluded that certificates of improvements could
not be issued until .all the interests were in the Company and on
the mining recorder’s suggestion the applications for certificates of
improvements were withdrawn and the claims were allowed to expire
and the ground was relocated. In the following year the Company
failed to do the representation work and also allowed its free miner’s
certificate to expire. On the claims lapsing A. (now deceased, the
defendants being administrators and beneficiaries of his estate) and
associates relocated the same ground, did the necessary work without
molestation and obtained certificates of improvements and eventually
Crown grants. Twelve years after A. and associates relocated, the
plaintiff Company brought action to set aside the Crown grants on
the ground that the mining recorder erred, in that the Company
should have been granted certificates of improvements when it applied
for them. The learned trial judge dismissed the action holding that
the plaintiff Company should have adversed the defendants’ applica-
tion for certificates of improvements.

Held, on appeal, affirming the decision of CrLEmMENT, J. (McPuIrrres, J.A.

Per

dissenting), that the failure of the plaintiff Company to take adverse
proceedings when A. applied for certificates of improvements was a
bar to its elaim; also the deliberate withdrawal of the applications,
even upon the advice of the mining recorder was fatal to the Com-
pany’s case. There was the further bar to the plaintiff’s claim that
subsequent to the withdrawal of the applications the Company allowed
its free miner's certificate to expire and ceased to carry on operations
for some years.

Macpoxarp, C.hAr Section 27 of the Mineral Act which provides
that a free miner is not to suffer from the mistakes of officials,

must not be construed too widely and was not intended to relieve a

party in the position of the plaintiff Company from the consequences
of its actions even if those of an official contributed in some degree

to the loss.

[Affirmed by the Judicial Committee of the Privy Counecil.]
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APPEAL by plaintiffs from the decision of CrLeMExT, J. of
the 5th of October, 1921, in an action for a declaration that
certain claims in-the Atlin district are valid and existing min-
eral claims and that certain restakings over the said claims
by the defendant Alexander, for which he received Crown
grants, be declared to have been a fraudulent jumping of the
plaintiff Company’s claims and that he fraudulently caused
Crown grants to be issued therefor. The ground in question
was first staked in 1899, there being 16 claims including frac-
tions. In December, 1899, the owners of these claims bound
themselves into a partnership by a co-ownership agreement and
called it the Aga Gold Mining Company, Limited Liability,
but it was not a limited liability company nor was a free
miner’s certificate issued to it. The document of transfer or
co-ownership was duly recorded at Atlin in February, 1900.
Later in the same year all of said claims and interests in the
Aga Gold Mining Company were transferred to the plaintiff
Company. The Company had the claims survéyed in 1905
and on the said surveys being deposited with the proper officers
at Victoria, applied for a certificate of improvements. The
certificate of improvements was not issued on the ground that
the Aga Gold Mining Company had not a free miner’s certi-
ficate and that there was outstanding from the plaintiff Com-
pany a two-twenty-fourths’ interest in the claims. The expira-
tion of the time for record of the next year’s assessment was
nearing and those interested on hand decided to withdraw the
applications for certificates of improvements and on the claims
lapsing the ground was relocated as the Engineer No. 1,
Engineer No. 2, Engineer No. 3, Engineer No. 4 and Engineer
No. 5. After the first year’s work was recorded these claims,
with the exception of Engineer No. 1, were allowed to run out
and were relocated by Alexander and associates in 1909, with
the exception of three fractions that were relocated, one in 1910
and two in 1912,  On the necessary representation work being
done, Alexander and associates obtained Crown grants. After
the original claims were relocated in 1907 the plaintiff Company
appeared to have lost interest, as the assessment work was not
done for the following vear and the Company allowed its free
15
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miner’s certificate to expire. The defendants were unmolested
in the performance of the necessary work to obtain certificates
of improvements, which were granted in November, 1911, and
Crown grants duly issued thereon. No adverse proceedings
were taken by the Company in respect of defendants’ applica-
tions for certificates of improvements. The writ was issued
i this action on the 21st of February, 1921. The learned
trial judge dismissed the action on the ground that when Alex-
ander applied for certificates of improvements the Company
failed to take adverse proceedings pursuant to section 85 of
the Mineral Act.

The appeal was argued at Vancouver on the 3rd, 4th and
5th of April, 1922, before Macpowvarp, C.J.A., GALLIHER,
McPurrrips and Eserrs, JJ.A.

Mayers, for appellants: The plaintiff Company should have
received its certificate of improvements. The so-called Aga
Company was a mere partnership. Each individual had his
free miner’s certificate and that was all that was necessary.
A certificate could not have been issued to the Aga Company.
As to the effect of the partnership see Lindley on Partnership,
8th Xd., 137; Wray v. Wray (1905), 2 Ch. 849. The action
of the mining recorder came within section 27 of the Mineral
Act: see Kitchin v. The King (1922), [30 B.C. 421]; 1
W.W.R. 697; Lawr v. Parker (1900), 7 B.C. 418; Tanghe
v. Morgan (1904), 11 B.C. 76; and Collister v. Reid (1919),
27 B.C. 2785 59 S.C.R. 275, which covers this case. There
is still a right of action notwithstanding the lapse of time: see
Ross v. Grand Trunk B.W. Co. (1886), 10 Ont. 447; FEssery
v. Grand Trunk RB.W. Co. (1891), 21 Ont. 224; In re Mad-
dever. Three Towns Banking Company v. Maddever (1884),
27 Ch. D. 523 at p. 531; Inre Birch. Roe v. Birch, ib. p. 622
In re Baker. Collins v. Rhodes (1881), 20 Ch. D. 230 at p.
238.  In the case of a legal right the question is whether the
law has run out or whether there has been a release: see Cook
v. Cook (1914), 19 B.C. 311 at p. 317. As to his rights
under the Crown grant see Cornelius v. Kessel (1888), 128
U.S. 456; Deffeback v. Hawke (1885), 115 U.S. 392; Ben-
son Mining Co. v. Alta Mining Co. (1891), 145 U.S. 428;
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Wirth v. Branson (1878), 98 U.S. 118. The King in giving COUBTOF

. . APPEAL
the grant was deceived and it is therefore void: see Alcock v. —___
Cooke (1829), 5 Bing. 340 at p. 348. Alexander who was a 1922
chain-bearer on the original survey, knew all the circumstances. June 6.
The claims were highly developed when he staked, the improve- . =
ments being valued at $40,000. The Company should have Ewnerveer

. . . . MiNing Co.
received certificates of improvements so it was not necessary v,
to adverse the defendants’ applications: see In re American Frasee

Boy (1899), 7 B.C. 268 at p. 271.

Symes, for respondent: When they relocated they withdrew
their record of all the claims and on the 31st of May, 1907,
the Company’s free miner’s certificate expired, and was not
revived until 1921, and rights cannot be revived against exist-
ing rights: see Woodbury Mines v. Poyntz (1903), 10 B.C.
181; 2 M.M.C. 76. Collister v. Reid (1919), 27 B.C. 278
does not apply as that was an adverse action.  As to the mining
recorder’s mistake we say there was no mistake as there were
two one-twenty-fourth’s interests outstanding irrespective of
whether the Aga Company should have had a free miner’s
certificate.  Assuming there was error it was not an act of
omission or commission within section 27 of the Mineral Act:
see Kitchin v. The King (1922), [30 B.C. 421]; 1 W.W.R.
697. One, Dyer, who had an outstanding one-twenty-fourth’s
interest, allowed his certificate to expire in 1920, but the
Company allowing its free miner’s certificate to expire is fatal. Argument
On the question of fraud on the part of Alexander who is now
deceased see Attorney-General v. Dunlop (1900), 7 B.C. 312;
1 M.M.C. 408 at p. 411; Nelson and Fort Sheppard Railway
Co. v. Dunlop (1900), 7 B.C. 411; 1 M.M.C. 414; McMeekin
v. Furry et al. (1907), 2 M.M.C. 432; In re Garnett. Gandy
v. Macaulay (1885), 31 Ch. D. 1. It was their duty to have
adversed: see Tanghe v. Morgan (1904), 11 B.C. 76. As to
the lapse of time especially in a mining case, estoppel has
arisen: see Ramsden v. Dyson (1866), L.R. 1 H.L. 129 at
p- 141; Aittorney-General to the Prince of Wales v. Collom
(1916), 2 K.B. 193. The action should be dismissed for the
following reasons: The lapse of the certificate was a complete
bar. Our Crown grants can only be set aside by proof of
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fraud.  Their only course was an adverse action; lapse of
time is a bar. The main property was sold to us by their
agent and there was no error in the action of the mining
recorder as to the Company’s properties.

Mayers, in reply: On the question of delay see Willmott v.
Barber (1880), 15 Ch. D. 96 at p. 105.

Cur. adv. vult.

Gth June, 1922.

Macpvoxarp, C.J.A.: The defendant Fraser is the admin-
istrator with will annexed of James Alexander, deceased, and
the other defendants are the beneficiaries under the said will.

The Engineer Mining Company is a foreign company inecor-
porated in Alaska, and was registered in this Province on the
4th of June, 1900. The Company claims to have acquired
ownership of the several mineral claims in question in this
action, and to have applied in the year 1906 for a certificate
of improvements thereof. The interest of the Company in the
said claims is alleged to have been acquired through the acquisi-
tion by it of the several interests of the partners in a mining
partnership known as the “Aga Gold Mining Company, Lim-
ited Liability,” which was not a corporate body. The plaintiff
Clompany claims that it had got in all the partnership interests
and had complied with all the conditions to its right to have
issued to it by the mining recorder, certificates of improvements
under the Mineral Aect.

The Company had procured assignments, from several of the
individuals composing the partnership, of their respective inter-
ests in the claims and had forwarded these to the mining
recorder, but it appears by the evidence before us that these
assigninents embraced only twenty-two twenty-fourths of the
total of the interests in the elaims.  The elaim of the Company,
however, now is, that apart from these assignments it was the
owner of all the elaims through its purchase of the partnership
assets and that the mining recorder ought to have complied
with the Company’s application for certificates of improve-
ments, even though the fact were that only twenty-two twenty-
fourths of the interests in the claims were covered by the
assignments deposited with him.  The applicants for the certi-
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ficates who represented the Company and the mining recorder
were on the most friendly terrus, both he and they appeared to
have thought that the assignments were necessary to complete
the Company’s title, but owing to the late partners being scat-
tered, the final two twenty-fourths were not obtained, and as
the time was at hand when the certificates must be issued or
further representation work done on the claims, to avoid the
lapse thereof, it was decided that the applications should be
withdrawn, the claims allowed to lapse, and relocations made
of the same ground by the applicants and others interested in
the Company.

This decision was come to, as I have just said, by those
acting on behalf of the Company, and doubtless with the advice
and on the suggestion of the mining recorder, which advice
or suggestion appears to have been freely concurred in by the
applicants.  The plan was carried out and the ground was
relocated in the mames of several parties representing and
interested in the Company. It was contended that this action
was without the official authority of the Company, but I think
I must hold that it was taken by those who were in fact the
agents of the Company for making the applications for the
certificates of improvements, and that they had no greater
authority for that purpose than for the other purpose of with-
drawing the application and relocating the claims. IHowever,
it does not seem to me to matter whether they had authority
to relocate the claims or not; if they had authority to make
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application for certificates of improvements, I think they had

the same authority for withdrawing them. The relocation of
the claims, I must assume, was lawfully made since no question
was raised to the contrary, except as above intimated. The
locators, however, failed to do and record the requisite assess-
ment work required to be done and recorded by the Mineral
Act, and therefore by force of the Act itself, these relocations
expired on the effluxion of the time for recording the work.
In addition to allowing the claims to expire, the Company
allowed its free miner’s certificate to lapse and lost its legal
status as a Company entitled to hold mineral claims in this
Provinece. It did not rehabilitate itself until several vears
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thereafter. In the meantime Alexander, after the expiry of
the said relocations, caused the same ground to be located,
obtained certificates of improvements in due course, and event-
nally obtained grants of the claims from the Crown. This
action is brought to set these aside. Several grounds of attack
were raised, but the learned trial judge disposed of the case
on one ground only, namely: That when Alexander applied
for certificates of improvements the plaintiff Company failed to
take proceedings adverse thereto pursuant to section 85 of
the Mineral Act. It was strenuously contended by Mr. Mayers
that the mining recorder was in error in not issuing the certi-
ficates of improvements to the plaintiff Company upon the
material before him prior to the withdrawal of the applications
as aforesaid. He relies upon the equitable doctrine that that
must be taken to have been done which ought to have been done,
and on this prineciple submits that the case is as if the certifi-
cates of improvements had actually been issued in 1906 to the
plaintiff Company. Ile urged, upon authority, that the holders
of certificates of improvements are not obliged to adverse sub-
sequent claimants, and that therefore section 85 is mnot a bar
to the plaintiff’s claim. But I cannot help but think that the
Act deals with actualities and not with equitable principles.
The provisions for the protection of holders of certificates of
improvements are based not upon what ought to have been
done, but upon what actually was done, and as there were in
fact no such certificates actually issued, the plaintiff Company
could only protect its rights against a subsequent applicant by
taking advantage of said section 85. The case of Collister v.
Reid (1919), 27 B.C. 278, affirmed by the Supreme Court of
Canada (59 S.C.R. 275), was cited by Mr. Mayers as an
authority in his favour, but I think it is not such. The
plaintiffs in that case were in the position which the plaintiff
Company claims to be in in this case. They had applied for
certificates of improvements which had not been granted; sub-
sequently, relocators applied for certificates of improvements
and the Collisters, taking advantage of section 853, adversed
their claim successfully. T think, therefore, the learned judge
came to the right conclusion.  But apart from this answer to
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the action, it appears that the plaintiff Company ceased to be
the holder of a free miner’s certificate subsequent to the with-
drawal of the said applications. The Mineral Aect, section 12,
provides:

“That no person or joint-stock company shall be recognized as having

any right or interest in or to mining property unless he or it shall have
a free miner’s certificate unexpired.”

Not only did the Company fail to renew its free miner’s
certificate, but it appears to have abandoned all operations
within the Province for some years after the withdrawal of
the said applications. I do not think it necessary to deal with
all of the several contentions put forward on the plaintiff’s
behalf, but I do think that the deliberate withdrawal of the
applications, even upon the suggestion or advice of the official,
is fatal to the plaintiff’s success. The principle underlying
the Mineral Act is certainty of and simplicity of title to rights
which are essentially speculative in their nature and in most
cases transitory. The innocent locator, and 1 hold that the
deceased was innocent of any wrong-doing, was intended to be
protected ; the record office is the place where, speaking broadly,
the rights of locators and holders of mineral elaims are
to be searched for, and he who fails, not wholly through the
fault of the official, to get his rights recorded, cannot be allowed
long afterwards to assert them against a subsequent recorded
owner, who has obtained his title without fraud. Section 27
of the Mineral Act, which provides that a free miner is not to
suffer from the mistakes of officials, must not be construed too
widely, and was, 1 think, not intended to relieve a party in
the position of the plaintiff Company from the consequence of
its actions, even if those of an official contributed in some
degree to the loss.

I would, therefore, dismiss the appeal.

Garriner, J.A.: After the best consideration I can give
the matter, T find myself in accord with the views expressed
by the Chief Justice, whose judgment I have had the advan-
tage of perusing. So aptly do they express my own views in
the matter, on the various points considered, that I deem it
unnecessary to add to his reasons.
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coumn or McPuinries, JLA.: This appeal involves the determination
. APPEAL . R R . .. .

——  of whether certain mineral claims, 16 in number, are valid and

1922 existing mineral claims, and whether the plaintiff Companyv

g ) pan}

June 6. s the owner thereof, and entitled to have issued to it certificates
THE of improvements thereto which would later entitle Crown grants
ExciNeeR  heing issued therefor.
Mixixe (o.

v. It would appear that the plaintiff Company was duly entitled
Fraser

to all the mineral claims and the procedure was followed as
provided by the Mineral Act (Cap. 135, R.S.B.C. 1897) for
the obtainance of certificates of improvements (section 36).
There had been expended up to that time approximately
$40,000 in buildings, tunnellings and other improvements and
development.  The evidence is very voluminous, but in my
opinion it cannot be successfully contended that the plaintiff
Company had not become possessed of all title, right and interest
in all of the mineral claims, and that there was no outstanding
interest. I do not purpose to in detail refer to the many
points of evidence that, all being added together, establish
conelusively that the complete title in the wmineral claims was
vested in the plaintiff Company. James Allen Fraser, one of
the defendants in the action, was at the time of the happening
of the material events called in question in the present action,
the gold commissioner, acting under the provisions of the Min-
scennues, €ral Act, and the administrative officer of the Crown in charge

T4 of the Atlin Mining Division of the Cassiar District of British
Columbia, the mining division in which the mineral claims are
situnate, being in the northern and remote section of the Prov-
ince, not far removed from the Alaska Territory of the United
States of America, and the plaintiff Company is an Alaskan
corporation with its head office at Skagway, Alaska, duly regis-
tered and licensed as a foreign Company under the Companies
Aet (Cap. 39, R.S.B.C. 1911). The gold commissioner
(Fraser) when examined for discovery, upon the question of
the non-issue of the certificates of improvements, duly applied
for, stated that the statutory certificates of improvements failed
to issue, because of the fact that in the opinion of the Deputy
Attorney-General, the mineral claims were still vested in the

Aga Gold Mining Company, Limited Liability, not a corporate
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company, but a partnership formed under the Mineral Aect
(sections 59 to 81). The gold commissioner acted upon the
opinion of the Deputy Attorney-General and refused the certi-
ficates of improvements, which would have otherwise issued to
the plaintiff Company, as the gold commissioner was, on evi-
dence adduced before him, satisfied that complete title in the
mineral claims was in the plaintiff Company. Admittedly,
although it is true it was argued to the contrary, but I hardly
think very seriously or with any confidence, the opinion of the
Deputy Attorney-General acted upon and given effect to by
the gold commissioner was in error in law, owing to some
misconception of the status of the Aga Gold Mining Company,
Limited Liability, the same being, amongst other things, con-
founded with the status of that of a corporate company. In
any case, it is plain to demonstration upon the facts, that there
was absolute error in law in the opinion forwarded and acted
upon of the Deputy Attorney-General, arising from whatever
cause it may have, defective instructions or otherwise. Were
it not for that opinion, the certificates of improvements would
have undoubtedly issued. Such may reasonably be said upon
a careful review of the evidence adduced at the trial, and it
was the opinion of the gold commissioner that certificates of
improvements should issue, only stayed by reason of the legal
opinion of the Deputy Attorney-General. In truth and in
fact, as the evidence led at the trial upon the part of the appel-
lants amply discloses, the plaintiff Company was possessed of
all the interests in the mineral claims held by the individual
members of the Aga Gold Mining Company, Limited Liability,
i.e., the property in the mineral claims of the mining partner-
ship by assignments and lapses at the time of the application
for the certificates of improvements, was wholly vested in the
plaintiff Company. The gold commissioner (Fraser), with
the view of protecting the plaintiff Company in its proprietor-
ship of the mineral claims, advised the restaking of the claims,
which was done, but it cannot, upon the facts, be rightly said
that the plaintiff Company did so by any corporate act or took
any steps that can be held to create an estoppel against the
Company. That was also an error upon the part of the gold
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ng:;;f‘ commissioner equally with the error of the Deputy Attorney-
——  General, both being errors of commission and within the
1922 remedial provisions of section 53 of the Mineral Act.
June 6. The plaintiff Company would apparently have ceased to
"~ qs  Tunction in any corporate way from and after the denial of
EncINEER the certificates of improvements, which, in my opinion, the
MINI,};G Co- plaintiff Company was entitled to have issued to it, and at that
Fraser  time the plaintiff Company was clothed with the legal capacity
to be accorded and granted the certificates of improvements
and, although some years have elapsed since then, the evidence
does not, in my opinion, disclose any valid reason for the further
withholding of the certificates of improvements which were
statutorily earned under the provisions of the Mineral Act, but

which by misadventure have been so far withheld.

It would appear that the restakings, which, in my opinion,
cannot be said upon the evidence to have been restakings bind-
ing upon the plaintiff Company, were allowed to lapse, and one
James Alexander (now deceased), following the lapsing of the
restakings, located mineral claims over the same ground as
that covered by the holdings of the plaintiff Company, and for
which the certificates of improvements duly applied for should
have issued. The said James Alexander, though (the successors
in interest by way of administration and by devise being the

smopmiries, Tespondents in this appeal), had been in the employ of the
74 surveyor of the plaintiff Company when the mineral claims
had been surveyed previous to the application for the certifi-

cates of improvements by the plaintiff Company, acting as
chain-bearer, and was affected with notice of the boundaries and
improvements of the plaintiff Company and took advantage of

this knowledge in locating over the mineral claims of the
plaintiff Company, being ground at the time of the locating

by Alexander, rightfully and legally held and owned by the
plaintiff Company then being a free miner of the Province of
British Columbia under what, in my opinion, were valid and
existing mineral claims. Upon the facts it cannot be gainsaid

that the locations as made by Alexander were not open for
location, not being waste lands of the Crown (section 12), being
lawfully occupied for mining purposes by the plaintiff Com-
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pany, and all the proof made by Alexander was in its nature
in effect, fraudulent and false, having regard to the provisions
of the Mineral Act. Amongst other things, Alexander had
not found mineral in place but relied upon the discovery of the
plaintiff Company and its predecessors in title. The ground
was palpably in the occupation of the plaintiff Company, and
it was the owner thereof to the knowledge of Alexander. He
was conversant with the exact situation of affairs, that the
plaintiff Company had expended large sums of money upon
the ground and at the time of the location by Alexander the
plaintiff Company was in actual occupation of the ground, and
upon the ground were tools, provisions and machinery, the
plaintiff Company having merely closed down owing to the
winter season, that being necessitated by climatic conditions.
The fraudulent and wrongful conduct of Alexander, which in
its effect it was, deceived the officers of the Crown, and following
this deception, Alexander wrongfully obtained certificates of
improvements and Crown grants to the ground covered by the
mineral claims of the plaintiff Company, for which certificates
of improvements should have issued to the plaintiff Company.
In the result, and consequent upon the false and fraudulent
representations of Alexander, Crown grants improvidently
1ssued covering the ground lawfully possessed and owned by the
plaintiff Company.

Now, it cannot be gainsaid upon the facts, and following upon
the statute law, that is to say, the Mineral Act, that the plaintiff
Company had achieved a position which gave it the right to
the certificates of improvements, and if they had been obtained
there would have followed in due course Crown grants. The
position achieved was really that of being entitled to receive
by virtue of the Act of Parliament, a complete title to the
mineral claims.  That being the situation, in what way can
it be said that the plaintiff Company has been exploited out
of that statutory right¢ Is it sufficient to say that the plaintiff
Company has lost its right to the ground in question because
of the fact that locations made, not upon waste lands of the
Crown, but upon occupied lands, has been followed up, certifi-
cates of improvements obtained and Crown grants issued when
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there was knowledge of the existent claims and the Crown was
deceived in making the Crown grants? In my opinion any such
contention is untenable.
Section 53 of Cap. 135, R.S.B.C. 1897, reads as follows:
“No free miner shall suffer from any acts of omission or commission, or
delays on the part of any Government official, if such can be proven.”

It is clear that the plaintiff Company suffered by the conduct
of the officers of the Crown and there was errvor within the pur-
view of the statute law, which should be relieved against. The
legislation is in its nature mandatory and the plaintiff Company
is entitled to be restored to its original position, a position
really in fact never lost, i.e., the right to have certificates of
improvements issued covering the mineral claims, to be followed
by Crown grants (Lawr v. Parker (1901), 8 B.C. 223; 1
MM.C. 456; Tanghe v. Morgan (1904), 11 B.C. 76; 2
MM.C. 178).

At this bar counsel for the respondents stated that it could
not be denied that there was knowledge of the faets and cir-
cumstances relating to the ground in question, but it was con-
tended that there was no knowledge that the plaintiff had any
ecarned legal right to certificates of improvements or Crown
grants.

In Reid v. Collister (1919), 59 S.C.R. 275, it was held
that pending the issue of the certificates of improvements there
was no necessity of doing further work upon the claims (apply-
ing the ratio decidendi of that case to the present case), there
being the right to the certificates of improvements. Nothing
further was required to be done by the plaintiff Company.
There was then, and there always has been the right in the
plaintiff Company to have issued to it the statutorily-earned
certificates of improvements to the mineral claims in question,
which would have entitled the Crown grants to issue, and it
is to be noted that the present action is not only in the name of
the plaintiff Company but in the name of the Attorney-General
representing the Crown. The position really was and is the
denial of the statutory right to the certificates of improvements
covering the mineral claims, and that statutory right once
carned cannot be taken away save by express statute law. It
is idle for the respondents to come in as they do and say, we,
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pursuing the same general statute law, located the same ground,
obtained certificates of Ilmprovements, followed by Crown
grants—that position could only be attained if the ground had
been waste lands of the Crown and was, at the time, open for
location, but it was not, and the circumstances were known to
Alexander. With the statutory right in the plaintiff Company,
upon what authority can it be said that the statutory right has
been destroyed? 1T fail to see that there is any authority, and
nothing happened to destroy that statutory right that I can see,
and nothing has been referred to, but the fact alone that Alex-
ander proceeded to locate and obtain title to the mineral claims
in defiance of the governing statute law, and by misadventure
Crown grants eventually issued to ground that the plaintiff
Company had and still has the statutory right to. That statu-
tory right could only be barred by some statute, “and if there
is no statute barring it, we cannot make one”: see Armour, J.,
in Ross v. Grand Trunk R.W. Co. (1886), 10 Ont. 447 at p.
453; also see KEssery v. (rand Trunk R.W. C’o (1891), 21
Ont. 224.
In In re Baker. Collins v. Rhodes (1881), 20 Ch. D. 23(

at p. 238, Jessel, M.R., said:

“There is no distinction on this point between equity and law. If the
statute has run, then the debt or claim is barred; if not, then there is
nothing else to be said in the case.”

The strength of the position, as I view it, of the plaintiff
Company is that there was and is still in the plaintiff Com-
pany the absolute statutory right to have issued to it the certifi-
cates of improvements which had been statutorily earned by
extensive and costly development work upon the mineral claims,
and everything had been done to fully comply with the statute.
In such a case is it possible to say that that statutory right
can be in any way displaced and, in particular, can it be dis-
placed by a title obtained by Alexander, who was fully aware
of all the facts and who had proceeded fraudulently?

In In re Maddever. Three Towns Banking Company v.
Maddever (1884), 27 Ch. D. 523, an action under 13 Eliz,,

e. 5 (Fraundulent Conveyance), Baggallay, L.J., at p. 531 said:
“The deed was executed on the 19th of October, 1871, and the
bank became aware of it almest immediately after the death of the
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father, but took no proceedings to impeach it for nearly ten years. It
was urged for the defendant that, assuming the deed to have been one
which ought originally to have been set aside, it ought not to be set aside
now, after such delay. The bank appear from the first to have known a
good deal about the facts, and if the case had been one where the plaintiffs
were coming to set aside, on equitable grounds, a deed which was good at
law, I should have thought that the defence was good. But the plaintiffs
had a legal right, and I do not see how that right can be lost by mere
delay to enforce it, unless the delay is such as to cause a statutory bar.
Cases have been cited where Courts of Equity have refused to interfere
on the ground of delay, but they have been cases where relief was sought
merely on equitable grounds; here the plaintiffs have a legal right.”

And at p. 532, Cotton, L.J., said:

“I am of opinion that in the case of a legal right we cannot refuse relief
to the plaintiff on the mere ground of delay, unless there has been such
delay as to create a statutory bar. The plaintiffs have made an attempt
to explain their delay; an attempt in which I am of opinion they have not
succeeded, but, there having been no such delay as to bar their legal right,
it is, in my judgment, immaterial that they have shewn mno sufficient
reason for not coming sooner.”

In Stackhouse v. Barnston (1805), 10 Ves. 453, Sir William
Grant, M.R., at p. 466, said:

“As to a waiver, it is difficult to say precisely, what is meant by that
term, with referen¢e to the legal effect. A waiver is nothing; unless it
amount to a release.”

There are no facts in the present case which will admit of it
being said that there has been any waiver or release of the
statutory right in the plaintiff Company to be accorded by the
Crown the mineral elaims to which it has established title,
and anything that stands in the way must be set aside if there
be no statutory foundation to support the barrier. Here the
present apparent barrier are Crown grants, but founded upon
fraudulent and invalid locations upon ground already in occupa-
tion, and further by one affected with notice of the statutory
rights of the plaintiff Company and the Crown was deceived
in its grants. Further, there is the remedial or relief section

(53, R.S.B.C. 1897):

“No free miner shall suffer from any acts of omission or commission
or delays on the part of any Government official, if such can be proven.”

And we have here the plain error made of the denial of certifi-
cates of improvements that should have issued being acts of
omission, commission and delay, which resulted in the bringing
about of the present condition of matters, but the title which
stands in the way cannot stand in face of knowledge of the facts
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and being affected with fraud. In truth, the locations of
already occupied ground were nullities, and foundationless, and
all that followed, wiz., the certificates of improvements and
Crown grants, should be set aside ex debilo justitice.

In Cornelius v. Kessel (1888), 128 U.S. 456, it was held
that:

“When an entry is made upon public land subject to entry, and the
purchase-money for it is paid, the United States then holds the legal title
for the benefit of the purchaser, and is bound, on proper application, to
issue to him a patent therefor; and if they afterwards convey that title
to another, the purchaser, with notice, takes subject to the equitable claim
of the first purchaser, who can compel its transfer to him.”

And see per Field, J., at p. 462.  (Also see Deffeback v. Hawke
(1885), 115 U.S. 392).

In Benson Mining Co. v. Alta Mining Co. (1891), 145 U.S.
428, it was held:
“When the price of a mining claim has been paid to the government, the

equitable rights of the purchaser are complete, and there is no obligation
on his part to do further annual work in order to obtain a patent.”
And see judgment of Brewer, J. in that case at p. 434, first
paragraph.

In Wirth v. Branson (1878), 98 U.S. 118, it was held:

“l. Where, in ejectment, it appeared that a location of a military
bounty land-warrant, duly made by A. on the demanded premises, the
same being a part of the surveyed public land of the United States, had
not been vacated or set aside,—Held, that a subsequent entry of them by
B. was without authority of law, and that a patent issued to him therefor
was void.

“2. A party who has complied with all the terms.and conditions which
entitle him to a patent for a particular tract of public land, acquires a
vested interest therein, and is to be regarded as the equitable owner thereof.
While his entry or loeation remains in full force and effect, his rights
thereunder will not be defeated by the issue of a patent to another party
for the same tract.”

“3. Branson v. Wirth (17 Wall. 32) commented on and approved.”

Mr. Justice Bradley, in that case, said, at pp. 121-2: [after
quoting from “The rule is well settled” at p. 121 to the end
of the third paragraph on p. 122, his Lordship continued].

Then we have Alcock v. Cooke (1829), 5 Bing. 340, 354
(30 R.R. 625). In that case Chief Justice Best, at p. 354,
said:

“If the King is deceived in his grant, the grant is altogether void; and

it appearing by decided cases, that it must be taken that the King is
deceived in his grant when he grants that which he cannot give according
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to the terms of his grant; it appearing also, that at the time the grant
of 6 Car. 1, was executed, the property granted was already in the
possession of Livingstone, under a lease for years, and that that lease
had several years to run; the grant of the 6 Car. 1, is altogether void.”

In the present case everything had been done to admit of the
certificates of improvements issuing and that would have been
followed in due course by Crown grants, and everything having
been done nothing more was needed to be done (Feid v. Col-
lister, supra). Lord Selborne in Great Eastern Railway Co.
v. Goldsmid (1884), 9 App. Cas. 927, 940-41, referred to the
Alcock case, and there a question of waiver came up, there
having been an enquiry under a writ of ad quod damnum, but
here nothing of the kind took place. In the report of the Great
Eastern Railway Co. v. Goldsmid case, in 54 L.J., Ch. 162 at
p- 169, Lord Selborne said:

“In the case mentioned at bar of Gledstanes v. The Earl of Sandwich
[1842], 4 Man. & G. 995; 12 L.J, C.P. 41, the Court took pains to
classify those cases in which it appeared that the King’s grant had been
held to be avoided by reason of any misdescription or mistake therein.
and they were referred to three classes—one, where the King professed to
give a greater estate than he had himself in the subject-matter of the
grant; that can have no application here, for the King had no estate
in the subject-matter of the grant, and did not profess by the charter of
Edward the Third to give one; the second, where the King had already
granted the same estate—upon which the case of Alcock v. Cooke [ (1829) ],
5 Bing. 340 was referred to: the same observation applies here—the King
has granted no estate, there is at the most a promise not to make a
grant; the third, where the King had been deceived in the consideration

as expressed in the grant.”

Now in the present case the Crown really, according to the
statute law, held the mineral claims in question for the plaintiff
Company and was, under statutory requirement to recognize
the title of the plaintiff Company. Section 34 of the Mineral
Act (Cap. 135, R.S.B.C. 1897) reads:

“The interest of a free miner in his mineral claim shall, save as to
claims held as real estate, be deemed to be a chattel interest, equivalent
to a lease, for one year, and thence from year to year, subject to the per-
formance and observance of all the terms and conditions of this Act.”

No further performance could be required, all had been done
requisite to the issuance of certificates of improvements, and
had they been issued as they should have been issued, to the
plaintiff Company, then snch further steps for the obtainance
of Crown grants would have followed.  The Crown upon the
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facts was disentitled at all times from doing anything which
would displace the plaintiff Company in the statutory right it
had earned, and the plaintiff Company was the rightful lessee
from the Crown of the mineral claims, entitled to the issu-
ance of certificates of improvements therefor, and it should be
so declared that which has intervened is altogether void. Lord
FitzGerald in Great Eastern Railway Co. v. Goldsmid, supra,
said at p. 181:

“We are not here to make laws, we are not here to legislate—we are
here to administer the existing laws. We are not here to interfere with
or to confiscate private right—our province is to protect it.”

And in the present case the Attorney-General appears and is
a plaintiff, which admits of the Court in pursuance of the
statute law declaring the statutory right of the plaintiff Com-
pany and a declaration that the Crown grants which have inter-
vened and the mineral claims issued to Alexander or his pre-
decessors in title are altogether void.

It cannot be successfully said in the present case there was
waiver, all that was required to be done was done (Reid v. Col-

241

COURT OF
APPEAL

1922

June 6.

THE
ENGINEER
Mining Co.
.
FRASER

lister (1919), 59 S.C.R. 275). Lord Justice Bowen in Selwyn -

v. Garfit (1888), 57 L.J., Ch. 609 at p. 615, says delay is not
waiver. Inaction is not waiver, though it may be evidence
of waiver. But here all that was required to be done was
done, and there was no requirement in the plaintiff Company
to do more, and Alexander was fully aware of the legal and
statutory rights of the plaintiff Company; it is not the case
of innocent parties or purchasers without notice for valuable
consideration. A search in the mining recorder’s office would
fully apprize all parties that the plaintiff Company had per-
formed all statutory requirements and had claimed and were
entitled to have issued to it certificates of improvements to all
of the mineral claims, all of which facts were well known to
Alexander, and it is the title of Alexander only that stands in
the way of the plaintiff Company being accorded its statutory
right to the mineral claims in question in this action, and the
respondents in the appeal, of course, have no better position
than Alexander would have were he living and the defendant
in the action.

There is no point in the contention made that the plaintiff
16

MCPHILLIPS,
J.A.
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Company, after the right to the certificates of improvements
had accrued, allowed the free miner’s certificate to lapse. The
plaintiff Company was in good standing at that time, and
for a year afterwards had a free miner’s certificate, and had
legal corporate existence in the Province of British Columbia.
The real legal position the plaintiff Company is entitled to
have declared, it would seem to me, is, that of being entitled
to the mineral claim in question and be viewed as having had
issued to it the certificates of improvements followed by the
Crown grants. That was the statutory position that had been
earned after great development work and expenditure of large
sums of money. See Tanghe v. Morgan (1904), [11 B.C.
767; 2 M.M.C. 178, per MarTIN, J. at p. 182. My brother
MarTIN at that time sitting in the Supreme Court was consider-
ing section 19 in the Placer Mining Act Amendment Act, 1901,
exactly similar to section 53 of the Mineral Act above quoted.
And the judgment of my brother Marrixy was affirmed upon
appeal to the then Full Court. Here we have Alexander
affected with notice of all the facts and ¢ircumstances surround-
ing the holding of the mineral claims by the plaintiff Company,
in fact, counsel for the respondents at this bar so admitted, but
it is contended that there was no knowledge of any earned legal
right and that that cannot be effectively asserted. Upon the
facts it is abundantly clear that Alexander knew that the
plaintiff Company had got in all outstanding interests and was
the holder of all the mineral claims, and was only refused the
certificates of improvements because of the legal opinion given
by the Deputy Attorney-General—that was a matter of record
in the mining recorder’s office. In Willmott v. Barber (1880),
15 Ch. D. 96 at pp. 105-6, Fry, J. (afterwards Lord Justice
Fry), dealt with the circumstances under which the owner of
a legal right will be precluded by his acquiescence from assert-
ing it, and I cannot persuade myself that the plaintiff Company
can, upon the facts, be said to be in any way precluded from
asserting its legal right to the mineral claims, the certificates

of improvements and Crown grants.

The strength of the position of the plaintiff Company is the
statutorily-earned legal right to have the certificates of improve-
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ments issued to it. This was in 1906 and no subsequent con- Cz;fl’jg;’:“
duct is established upon the facts binding upon the plaintiff ———
Company which disentitles the plaintiff Company asserting the 1922

statutorily-earned legal right. June 6.

The respondents here do not make out that the plaintiff Com- THE
pany knew that Alexander was acting in reliance on the hﬁ‘;‘ig"%‘;
acquiescence of the plaintiff Company, or that there were any .
acts of the plaintiff Company such as would induce Alexander Frasze
to reasonably believe that the plaintiff Company acquiesced in
his obtaining title to the mineral ground in question, in fact,
there is an entire absence of any such evidence, there being no
acts whatever upon the part of the plaintiff Company which
could have induced Alexander to form any such opinion (see
Smith v. Hayes (1867), LR. 1 C.L. 333).

The Crown grants issued in respect of the Alexander loca-
tions should be cancelled as being improvidently issued, and
all necessary consequential relief accorded (Howard v. Miller
(1915), A.C. 318).

I am not of the opinion that the present case is one that
admits of giving effect to section 37 of the Mineral Act, 1897,
as amended by section 9 of the Mineral Act Amendment Act,
1898, in that the plaintiff Company having done all that it
was required to do was entitled to have the certificates of
improvements issued to it, and was not called upon to adverse McrHILLIPS,
the claims so wrongfully and illegally located by Alexander A
(see Collister v. Berd (1919), 27 B.C. 278; 59 S.C.R. 275;
In Re American Boy [(1899), 7 B.C. 268]; 1 M.M.C. 304
at pp. 306-8).

It is true there has been long delay in bringing this action,
yet under the circumstances the case is not one in which it can
be urged that there has been such laches as disentitles relief
being granted to the plaintiff Company. The respondents here
can have no higher position than that Alexander would have
had if living, and it is clear that by reason of the acts of
omission and commission of the officers of the Crown, the
plaintiff Company on the 31st of May, 1907, believing that it
had no further title to the mineral claims allowed its free
miner’s licence to lapse (the members of the Company had
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become disheartened, no doubt, at the unfortunate result of
things, being dispersed as they were throughout the United
States of America), there was, however, no act done that could
be said to be a corporate act of the Company binding upon
the Company so as to create any estoppel, the whole facts not
being known to it. The contention is that not until the
year 1918 did the plaintiff Company discover that the officers
of the Crown were guilty of acts of omission and commission,
which had resulted in its being denied its statutory right to
certificates of improvements to the mineral claims in question
in this action, and it was not until the month of February,
1921, that the necessary information was obtained to set up
the cause of action here set up. On the 21st of February,
1921, the plaintiff Company again became a free miner of the
Province of British Columbia and continues to be a free miner.
The circumstances disclosed in the present case are such that
no equity can be said to exist entitling any protection being
accorded to the respondents. They are not transferees of the
mineral claims for value or in the position of innocent pur-
chasers for value, so that no difficulty exists to effectuate com-
plete justice to the plaintiff Company, i.e., vesting in the
plaintiff Company title to the mineral claims.
I would allow the appeal.

Eserts, J. A. would dismiss the appeal.
Appeal dismissed, McPhillips, J.A. dissenting.

Solicitors for appellants: Mayers, Stockton & Smath.
Solicitor for respondents: A. Whealler.
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CHONG JAN v. QUON WO ON.

Contract—Quarantee—Payment in advance to workmon—=Guarantee that
he would arrive at cannery for work—Workman arrested in transit to
cannery—Liability on guarantee.

LAMPMAN,
co.J.

1922
May 26.

The plaintiff hired Leong Jiong Yee at Victoria to go to Rivers Inlet and CHOVG Jan

work in the cannery. Leong Jiong Yee wanted $85 in advance. The
plaintiff was unwilling to make the advance without some guarantee,
and Leong Jiong Yee brought him to the defendant where the contract
between the plaintiff and Leong Jiong Yee was written out in Chinese
at the bottom of which were the words (translated) “If Leong Jiong
Yee does not arrive at cannery the payment in advance to be refunded
by person guaranteeing” and was signed “Quon Wo On [defendant]
person guaranteeing.” The plaintiff then paid Leong Jiong Yee $85,
and Quon Wo On $2. Leong Jiong Yee started for Rivers Inlet but
on reaching Alert Bay was arrested on a charge of having opium in
his possession. In an action against Quon Wo On to recover the
$85 advance:—

Held, that the defendant was liable on his guarantee.

Held, further, that the defendant in signing his name with a stamp was
as effective as if he had written his own name, and no defence to
the action.

ACTION to recover $85 on a guarantee. The facts are set
out in the headnote and reasons for judgment. Tried by
Lamemavw, Co. J. at Victoria on the 23rd of May, 1922.

Moresby, for plaintiff.
-C. E. Wilson, for defendant.

26th May, 1922.

Lampman, Co. J.: The plaintiff is a cannery contractor of
Vancouver, and the defendant is a Chinese mercantile partner-
ship, carrying on business in Victoria.

The plaintiff being desirous of getting men to work in a
cannery at Rivers Inlet, sent an agent named Chung Chow
to Victoria in an endeavour to find men, and he on visit-
ing Victoria came in touch with a Chinaman named Leong

Jiong Yee, who was willing to go to the Rivers Inlet cannery,

but he wanted an advance of $85, which Chung Chow was
unwilling to give him unless some one guaranteed the workman.

QUON
Wo On

Statement

Judgment
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It seems that the practice is that when men are engaged in this
way, that before the advance money is paid some firm guar-
antees that the workman will either leave for the cannery
with his employer or will actually arrive at the cannery and
take up his work. This workman Leong Jiong Yee took
Chung Chow to the defendant’s store with the idea of having
the defendant guarantee him and on their arrival there, Chung
Chow paid the $85 and he also paid $2 to the defendant, who

signed a written contract, the translation of which is as follows:

“Upon engagement of Leong Jiong Yee to go to Rivers Inlet Fish
Canneries to work, and having paid him in advance $85 it is agreed that
the monthly wage shall be $65 for 26 days work, irrespective of the date
the work starts. The day shall be eleven hours, and anything over
eleven hours to be regarded as overtime for which extra pay shall be
25 cents per hour. Unless employee stays to the end of the season no
overtime will be paid. Wages for overtime will be paid to the employee
upon his departure when the season closes. Food, passage both ways,
and poll-tax to be provided by employer.

“The date of departure of employee is definitely settled to be 16th
day of June.

“If Leong Jiong Yee do not go to shop does not arrive at cannery the
payment in advance to be ‘asked’ refunded ‘of’ by person guaranteeing,
without demur.

“1921 June 15th day,

“Leong Jiong Yee.
“{Chop) Quon Wo On Person Guaranteeing.”
[Stamp] )

The workman left Victoria along with some others, who were
also going to the cannery at Rivers Inlet, but when the boat
on which Leong Jiong Yee was travelling reached Alert Bay,
he was arrested on a charge of having opium in his possession,
and was subsequently convicted and sentenced to six months
imprisonment, and as he served his sentence, he was unable
to do the work which he had contracted to do at the cannery.
Plaintiff then sought to recover from the defendant the $85,
and upon the defendant refusing to pay, action was commenced.

At the time the contract was entered into, Chung Chow paid
the defendant the sum of $2. Just what this payment is, there
was some conflict at the trial, the plaintiff contending that it
was a commission and the defendant that it was “Tea money,”
but it seems to me more in the nature of an insurance premium.

There is a conflict as to the proper interpretation of the

contract, which was in Chinese. In the last paragraph the
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plaintiff’s contention that the proper translation is that Leong
Jiong Yee should arrive at the cannery, but the defendants
say that it is “if he does not go to the cannery,” and the defend-
ants contend that by reason of the fact that he left Victoria on
his trip to the caunmery the provisions of the contract were
fulfilled.

I think in deciding what is the proper construction to be
put on this last clause of the contract, the whole contract must
be looked at. It is clear that what the plaintiff wanted was a
man to go and work at the cannery, and unless the man would
actually arrive at the cannery and work he would lose his
$85, so I think, having regard to the object of the contraet,
plaintiff’s contention is eorrect and the contract requires that
the workmen should actually arrive at the cannery.

There is a further defence in that the defendants’ name is
signed with a stamp and there is no initial or name to authenti-
cate it. The stamp has the name of the partner who affixed it
to the document, and opposite the stamp there are the words
“Person guaranteeing.” The partner who affixed the stamp
says that he did not consider the putting on of the stamp as
a serious matter and says that had he considered he was sign-
ing a contract he would have written in his name or his initials.

I do not think that this defence can prevail. T think it is
clear that a person may bind himself by putting his name to
a document without putting it in his own handwriting, and
if he uses a stamp it seems to me that it is just as effective as
if he writes his name. See Schnetder v. Norris (1814), 2 M.
& S. 286 and Baker v. Dening (1838), 8 A. & E. 94.

As the sum of $2 was paid to the defendants at the time this
contract was entered into and they have stainped their name
on the document opposite to the words “Person guaranteeing,”
I do not think they can now be heard to say that they did not
consider the contract as binding on them. The result is that
the plaintiff is entitled to judgment for $85 as claimed.

Judgment for plaintiff.
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THE ROYAL BANK OF CANADA AND THE LITTLE
RIVER POLE AND TIMBER COMPANY AXND
HELM v. J. H. BAXTER & CO.

— Contract—Alternative claims—Costs—New cause of action in reply-—

Application to strike out—Application to add to statement of claim—
R.8.B.0. 1911, Cap. 203, Sec. 26—B.C. Stats. 1914, Cap. 32, Sec. 26.

v,
J.H.BAXTER The plaintiff in his reply set up a new cause of action. The defendant

& Co.

Statement

moved to strike it out and the plaintiff at the same time moved to
amend his statement of claim by adding thereto the allegations in the
reply. Both applications were granted and the costs reserved to be
dealt with by the trial judge, who on the trial gave judgment for the
plaintiff but the costs reserved he gave to the defendant in the cause.
The defendant claimed on appeal that he should have been given the
costs of all proceedings up to the date of the amendment.

Held, on appeal, affirming the decision of MoRrisox, J. that the judge
below disposed of the costs referred to him and there was nothing in
the material to shew that the payment of the costs of the application
to amend and of the amendment was not full compensation for the
omission to plead the allegations in question at the proper time.

APPEAL by defendant from the decision of Morrisox, J.
of the 1st of February, 1922, in an action to recover $5,855.66,
the purchase price of 1,008 poles delivered by the plaintiff The
Little River Pole and Timber Company to the defendant on the
27th of September, 1921, pursuant to a contract of the 13th of
April, 1921, whereby the defendant agreed to purchase said
poles from J. H. Williams and Charles Prest, the contract of the
vendors by mesne assignments coming into the hands of The
Little River Pole and Timber Company, which Company later
assigned to the Royal Bank of Canada. Under the agreement,
the poles were to be boomed in a safe loading place and be clear
of encumbrances and free of all Canadian charges. The
defendant sent a ship to Comox dock, and on the 26th of Sep-
tember, 1921, they proceeded to load the poles on the boat. On
the following day, when 308 poles were on board, at about
10.30 a.m. the sheriff of Nanaimo seized all the poles under
woodmen’s liens. The manager of the plaintiff Company, one
Guy, then told Littlefield, the manager of the defendant Com-
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pany, who was there with the captain of the boat, that he would
fix it up, so they all went to the Royal Bank at Courtenay
(about three miles), but there was delay about arranging with
the Bank. Littlefield got impatient at about one o’clock and
told Guy he would give him half an hour to fix things. Just
after 1.30 p.m. Littlefield went into the Bank and Guy told
him it had been arranged as to the sheriff, but Littlefield said
it was too late, and on going back with the captain they foun
a boom of about 300 logs was not marked as required by the
Act, so they proceeded to throw back into the water the poles
that were already loaded. In the statement of claim the
plaintiffs sued on a written contract, but in their reply set up
a new verbal contract. The defendant moved to strike out cer-
tain paragraphs of the reply, on the ground that the reply could
not depart from the original pleading and set up a new cause of
action, and at the same time the plaintiffs applied to amend the
statement of claim by setting up the new verbal agreement.
Chief Justice Huxrter acceded to the defendant’s application,
but allowed the plaintiffs to add the paragraphs to their state-
ment of claim. It was ordered that the costs of these applica-
tions be reserved to be dealt with by the judge on the trial of
the action. On the completion of the trial it was ordered that
said costs be defendant’s costs in the cause. The defendant
claims, on appeal, that it should have been directed that the
defendant be paid all costs of the action up to the date of the
amendment.

The appeal was argued at Vancouver on the 6th, 7Tth and
10th of April, 1922, before Macpowarp, C.J.A., MartiN,
Gavrvrraer, McPuirrips and Eserts, JJ.A.

Mayers, for appellant: Unless the property in the goods
passed to the purchasers they have no such action as this. They
must come within section 26 of the Sale of Goods Act. We
must be supplied with goods of the contract deseription. On
the question of acceptance and power of repudiation see Kibble
v. Gough (1878), 38 L.T. 204 at p. 206; Taylor v. Smith
(1893), 2 Q.B. 65 at pp. 70-1.  There was an express condi-
tion in the contract as to payment: see Bettini v. Gye (1876),
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1Q.B.D. 183 at p. 187. The question as to costs is an incident
of the whole appeal. On the amendment to their claim they
succeeded, and we should have the costs up to the amendment:
see Ayscough v. Bullar (1889), 41 Ch. D. 341 at p. 3846;
Attorney-General v. Pontypridd Waterworks Company (1908),
1 Ch. 388; Mavor v. Dry (1824), 2 Sim. & S. 113; Kernot
v. Critchley (1867), 17 L.T. 134; Jacobs v. Schmaltz (1890),
62 L.T. 121.

Alfred Bull, for respondents: To get the poles from lots
other than 217 was agreed to when it was found sufficient could
not be got off that lot. This variation to the original contract
was made. There was no royalty due on the few logs mot
marked. They received the costs of the applications and the
amendment.

Sir C. H. Tupper, K.C., on the same side: On the question
of a term going to the root of the contract see Anson on Con-
tract, 14th Ed., pp. 183 and 188; Halsbury’s Laws of England,
Vol. 26, p. 99, par. 177; Wallis, Son & Wells v. Pratt &
Haynes (1910), 2 K.B. 1003 at p. 1012; (1911), A.C. 394,
There is an implied warranty ; the goods were free from charge:
see Halsbury’s Laws of England, Vol. 25, p. 154, par. 282(3) ;
Munro v. Butt (1858), 8 El. & BL 738. On the variation of
the contract by oral agreement and the right to rescind see
Halsbury’s Laws of England, Vol. 7, p. 422, pars. 864-6; Goss
v. Lord Nugent (1833), 5 B. & Ad. 58 at p. 65; Thomas v.
Brown (1876), 1 Q.B.D. 714 at p. 722. The learned judge
found there was delivery and acceptance, and the captain paid
the men for loading into the ship. It was a complete contract:
see Jackson v. Rotax Motor and Cycle Company (1910), 2
K.B. 937 at p. 942; Abbott & Co. v. Wolsey (1895), 2 Q.B.
97.  As to the property passing see Clarke v. Spence (1836),
4 A. & E. 448 at p. 466; Benjamin on Sale, 6th Ed., p. 12.
As to including in the sale Cleland’s poles see Benjamin on
Sale, pp. 345-6; Ajello v. Worsley (1898), 1 Ch. 274 at p. 280.
The ratification by Cleland relates back to the sale by Guy:
see Lockhart et al. v. Pannell (1873), 22 U.C.C.P. 597 at Pp-
606-9. The object of the Forest Act was to protect the revenue,
not to prohibit a sale: see Whiteman v. Sadler (1910), A.C.
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514 at pp. 525-6; Smith v. Mawhood (1845), 14 M. & W. 452. CPURTOF
Mayers, in reply: A contract in writing cannot be varied by — —
parol: see Morris v Baron and Company (1918), A.C. 1. He 1922
must shew an entire new contract. Unless it is shewn the prop- June 6.
erty has passed, his recourse is an action for damages: see Gil- p,xx or
mour v. Supple (1858), 11 Moore, P.C. 551 at p. 563. As to CanNapa
there being a cause of action on the contract see Cooke v. (fall J,H,'E;AXTER
(1873), L.R. 8 C.P. 107 at p. 116. On the question of costs & C°-
see Farquhar, North, and Co. v. Edward Lloyd (Limited)
(1901), 17 T.L.R. 568; Boulton v. Jones (1857), 2 H. & N. Argument
564; Grierson, Oldham, & Co., Limited v. Forbes, Mazwell, &
Co., Limited (1895), 22 R. 812.

Cur. adv. vult.

6th June, 1922.
Macpovarp, C.J.A.: I would dismiss the appeal. The
whole trouble was brought about by the ill temper of the captain
of the ship. Had he allowed his common sense to assert itself,
there would have been no dispute upon any of the points urged
in argument.
There was a further ground of appeal taken on the question
of the costs in the Court below. The plaintiffs pleaded in their
reply to the statement of defence matters which ought to have
been in the statement of claim, that is to say, an alternative macoonaro,
claim. Defendant moved to strike this out and succeeded.  “7*
Plaintiffs at the same time moved to amend their statement of
claim by including this alternative claim in it and succeeded.
The learned judge in Chambers reserved the costs of these
motions and of the amendment. The order allowing the

amendment contained these words:

“And it is further ordered that the costs of this application and of the
amendments, be reserved to be dealt with by the judge on the trial of this
action.”

By the judgment of the Court, the costs so reserved were

disposed of in the following words:

“The costs of defendant’s application by summons dated the 30th day of
December, 1921, and of the plaintiffs’ application by summons, dated the
31st day of December, 1921, and of the amendments allowed by the order
of the 4th day of January, 1922, made on the plaintiffs’ said application

. shall be the defendant’s costs in the cause.”
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It will therefore be seen that the learned judge disposed of
the only costs referred to him in favour of the defendant. It
1s claimed in the appeal that he ought to have given the defend-
ant the costs of the action up to the date of said amendment,
but these were not reserved to him.

The cases to which we were referred are mostly cases where
the application to amend came up as of first instance, and
where the Court or judge had to exercise discretion where none
had been exercised in the Court below. It seems clear, upon
these cases, that the Court or the judge before whom the appli-
cation comes may grant the amendment on terms, that is to say,
he can put it to the applicant to take the amendment on the
terms imposed, or to go without it. Terms have often been
imposed as a condition to leave to amend, that the applicant
should pay the costs of the action up to the time of the amend-
ment. Lord Bramwell said in T'ildesley v. Harper (1878),
10 Ch. D. 393 at pp. 396-7:

“My practice has always been to give leave to amend unless I have been
satisfied that the party applying was acting male fide, or that, by his
blunder, he had done some injury to his opponent which could not be
compensated for by costs or otherwise.”

And this was approved in Steward v. North Metropolitan
Tramways Company (1886), 16 Q.B.D. 556.

The Court is not to penalize the applicant for the amend-
ment, but to make such orders as to costs or otherwise as will
put him in the position he would have occupied if the matter
had been pleaded at the proper time. The plaintiff could have
pleaded the claim, set up in the amendment, in his statement
of claim, and there is nothing in the material before us to shew
that the payment of the costs of the application to amend, and
of the amendment, was not full compensation for his omission
to do so.

In this view, it becomes unnecessary to decide whether the
order as to costs was appealable or not, or what are the powers
of a judge over part of the costs of an action, having regard to
the statute, which provides that costs of the action shall follow
the event, unless otherwise ordered for good cause.

Marriy, J.A. would dismiss the appeal.
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GALLIHER, J.A.: 1 agree with the conclusions of the learned
trial judge.

As to the question of costs of the interlocutory motions that
were referred to the trial judge at the hearing, it seems to me
that under the terms of the order of reference he could not
dispose of the costs otherwise than he did. If I understood
Mr. Mayers aright, his argument on clause 14 of his notice of
appeal was directed to the costs reserved for the trial judge,
and if so, those were prescribed by the terms of the order of
reference.

The appeal should be dismissed.

McPurrres, J.A.: T cannot say that it is not without some
hesitancy that I arrived at the conclusion that the appeal
should be dismissed. However, the course of conduct of the
agent for the appellant would appear to have been such that it
is impossible to give effect to the able argument of the learned
counsel for the appellant.

At the outset it may be admitted that there was non-com-
pliance with some of the terms of the written contract, but it
would appear, according to the finding of the learned trial
judge, that a new contract, not in writing, was entered into,
and following that the poles were provided and piled upon the
bank of the river, and the agent of the appellant would appear
to have accepted them. A difficulty arose when the delivery
of the poles was being made, 300 having at that time been placed
aboard the ship, that is, a lien was claimed thereon, and the
sheriff appeared on the scene to enforce the lien. Then was the
time for the appellant to have elected to treat the contract as at
an end, as counsel for respondents admit at this bar that
although what is relied upon is the verbal contract it was in the
same terms as the written contract. However, that course was
not adopted, the agent for the appellant treated the contract as
being still open for further performance, and it would appear
that the agent for the appellant took part in the endeavour to
have the lien released, an application being made to the Bank
which was in the end successful, but the agent for the appellant
apparently would seem at the conclusion of things, and when
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the lien stood released, to have acted in a most extraordinary
manner, out of pure caprice. He then attempted to disaffirm
the contract, and the poles already loaded upon the ship were
thrown into the stream. This conduct cannot be viewed with
approval, and in view of the fact that the learned trial judge
had opportunities this Court has not, 7.e., to see the witnesses
and observe their demeanour, it is not a case which admits of the
decision of the learned trial judge being reversed (see Coghlan
v. Cumberland (1898), 67 L.J., Ch. 402). It is true that the
poles were required to be marked to comply with the law, but
the marking was being carried out as the poles were being
delivered at the ship’s side, so that no objection upon that
ground is tenable. There would appear to have been evidence
before the learned trial judge which would admit of his holding
as he did, that the poles were appropriated to the contract, and
that the property therein passed to the appellant. Further,
upon the facts, it would appear that there was evidence which
admitted of the learned trial judge holding that the poles were
at the buyer’s risk, in that the property therein stood trans-
ferred to the buyer (see sections 24, 26, Sale of Goods Act,
Cap. 203, R.S.B.C. 1911). Now in the present case there
was readiness and willingness to deliver the poles, which had
already been accepted by the appellant, and, in fact, some of
the poles had already been taken aboard the ship, and the bal-
ance of the poles were alongside the ship, the appellant, as we
have seen, having previously examined them and accepted
them, and upon the facts there was evidence upon which the
learned judge could proceed, and decide that the appellant
wrongfully refused to take delivery.

During the argument I was somewhat impressed with the
view that the action was wrongly conceived, and that if there
was a right of action at all, that it could only be for damages
for breach of contract in refusing to take delivery. However,
I have been constrained to hold that there was evidence entitling
the learned trial judge to hold as he did, and having held that
the property in the poles had passed to the buyer, i.e., the
appellant, an action was admissible for the price. Sections 63
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and 64 of the Sale of Goods Act (Cap. 203, R.S.B.C. 1911)
read as follows:

“63. (1.) Where, under a contract of sale, the property in the goods has
passed to the buyer, and the buyer wrongfully neglects or refuses to pay
for the goods according to the terms of the contract, the seller may main-
tain an action against him for the price of the goods.

“(2.) Where, under a contract of sale, the price is payable on a day
certain, irrespective of delivery, and the buyer wrongfully neglects or
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although the property in the goods has not passed, and the goods have not
been appropriated to the contract. .

“64. (1.) Where the buyer wrongfully neglects or refuses to accept and
pay for the goods, the seller may maintain an action against him for
damages for non-acceptance.

“(2.) The measure of damages is the estimated loss directly and natur-
ally resulting, in the ordinary course of events, from the buyer’s breach
of contract.

“(8.) Where there is an available market for the goods in question, the
measure of damages is prime facie to be ascertained by the difference
between the contract price and the market or current price at the time or
times when the goods ought to have been accepted, or if no time was fixed
for acceptance, then at the time of the refusal to accept.”

It is evident that the sellers, the respondents, had a choice
of remedies, and have chosen to sue for the price of the poles.
The contract was in its nature severable, and where the buyer,
the appellant, as it has been held in this case, accepted the
poles, the breach of any condition to be fulfilled by the seller can
only be treated as a breach of warranty, and cannot be a ground
for refusing the poles and treating the contract as repudiated,
there being no term of the contract, express or implied, to that
effect. This would go to the question of the non-giving of the
bill of sale and the other provisions relied upon by counsel for
the appellants (see section 19 (3), Sale of Goods Act).

Further, section 79 of the Sale of Goods Act reads as

follows:

“79. Where any right, duty, or liability would arise under a contract
of sale by implication of law, it may be negatived or varied by express
agreement or by the course of dealing between the parties, or by usage, if
the usage be such as to bind both parties to the contract.”

The course of dealing between the parties in the present case
seems to me to have obviated anything further being done. The
poles were being delivered, and all would have ended well had
the agent for the appellant not acted in the unwarranted and

& Co.

MCPHILLIPS,
J.A.
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precipitate way in which he did. It is regrettable that the
appellant should, under the circumstances, be called upon to
pay for poles which were in the end not received, and many of
which would appear to be now irretrievably lost, but all that
can be said about that is, that the appellant must be answerable
for the conduct of the agent, who seems to have proceeded in a
manner utterly unmindful of the interests of his principal,
and it is trite law that the principal must be held answerable
for the conduct of the agent, and to the agent the principal
must look in the present case for relief. The liability therefor
would not appear to be chargeable to the respondents.

Upon the whole case, I am unable to come to the conclusion
that the learned judge was clearly wrong in the decision he
arrived at, and being of that opinion, it follows that the appeal
should stand dismissed.

Eserts, J.A. would dismiss the appeal.
Appeal dismissed.

Solicitors for appellant: Wilson & Jamieson.
Solicitors for respondents: Tupper & Bull.
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CAR-OWNERS LIMITED v. McKERCHER.

Landlord and tenant — Lease — Covenant not to assign — Non-payment of
rent—Proviso for re-entry—Waiver.

A lease with proviso not to assign without leave and for re-entry by the
lessor on non-payment of rent, provided for the payment of- rent
monthly and in advance. After a monthly payment was overdue and
unpaid for over fifteen days, the lessor consented to and executed an
assignment of the lease on condition that the overdue rent be paid.
Two days later, the overdue rent not having been paid the lessor
re-entered for non-payment thereof. In an action for damages for
wrongful re-entry:—

Held, that as the consent to the transfer of the lease was on the condition
that the overdue rent should be paid there was no waiver or election
not to exercise the right of forfeiture.

APPEAL by plaintiff from the decision of MvrenyY, J. in an
action tried by him at Vancouver on the 14th and 25th of
November and 19th of December, 1921, for damages for inter-
fering with the right of the plaintiff as mortgagee of goods and
chattels of the Brown Garage Limited, at 634 IIowe Street,
Vancouver, to possession of said goods and chattels.  The facts
are that on the 20th of August, 1920, the defendant, owner of
the premises known as 634 Howe Street, leased the premises to
one G. W. Erickson, the lease containing a covenant not to
assign or sub-let without the consent of the lessor. On the 26th
of March, 1921, Erickson assigned the lease to the Brown
Garage Limited without the consent of the lessor. The plaintiff
held a chattel mortgage on the goods and chattels of Brown
Garage Limited on the premises in question, and under the
powers therein contained entered into possession for the purpose
of selling the same. The rent due under the lease given by the
defendant to Erickson on the 20th of May, 1921, was not paid.
In the early part of June, the parties interested came together
with a view to selling the Brown Garage to other parties, and
the defendant agreed to an assignment of the lease to said
parties if his rent were paid. The arrangement fell through;
the Brown Garage Limited became bankrupt, and the plaintiff
17
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MURPHY, J. endeavouring to make a sale of the chattels, the defendant

_1;;; re-entered into possession for non-payment of rent and stopped
Dec. 10. the sale on the 28th and 29th of June and ejected the bailiff
who was selling under the chattel mortgage. The defendant

Cf;J:;A‘;F then sold certain of the chattels for arrears of rent. The
~——  learned trial judge dismissed the action.
1922
June 6. Davis, K.C., and Warner, for plaintiff.
Canowsers McDonald, K.C., and DesBrisay, for defendant.
LIMITED
McKmaomee  MUEPHY, J.: Admittedly both points raised by plaintiff and

dealt with on the adjourned argument are mainly questions of
fact. As to the first, I am of opinion the evidence sufficiently
shews that rent was overdue for 15 days and longer before
defendant entered, that he entered because of such non-pay-
ment of rent, and not by virtue of the surrender afterwards
obtained with the intent of ending the lease, and did thereby
legally terminate it.
As to the second point, that the assignment to Duckworth
and Elliott was made subsequently to such re-entry and there-
MURPHY, J. fore the forfeiture was waived, I think the evidence shews this
assignment to have been made prior to the entry. On these
findings I think the action fails, except that plaintiff is entitled
to a reference as to the difference between 65 gallons of oil
which defendant says he returned, and the quantity named in
the particulars as being in the tanks when defendant took pos-
session. Defendant had no right to take this oil, and there is
therefore a heavy onus on him to shew he returned it all, and
that onus I hold not satisfied.

From this decision the plaintiff appealed. The appeal was
argued at Vancouver on the 14th of March, 1922, before Mac-
povarp, C.J.A., Marriv, Garrrarr and MoPmiLries, JJ.A.

Mayers, for appellant: We say he agreed to the assignment
and waived forfeiture: see Ward v. Day (1863), 4 B. & S. 337
at pp. 352-3, and on appeal in (1864), 5 B. & S. 359 at p. 362;
Ex parte Newitt (1881), 16 Ch. D. 522 at p. 533. The right
of re-entry relates back to the first breach in respect of which

Argument
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the right to re-enter arose: see Grimwood v. Moss (1872), L.R.
7 C.P. 360 at p. 364; Great Western Ralway Co. v. Smith
(1876), 2 Ch. D. 235 at pp. 247 and 253; Parker v. Jones
(1910), 2 K.B. 32; 79 L.J., K.B. 921; Doe, dem. Beadon v.
Pyke (1816), 5 M. & S. 146 at p. 153 ; Evans v. Davis (1878),
10 Ch. D. 747.

McDonald, K.C., for respondent: We say there are three
causes of forfeiture: (1) The assignment of the 26th of March,
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1921, was made without the lessor’s consent; (2) Erickson was Car-Owxers

in default for 15 days in payment of rent on the 5th of June,

LIMITED
v,

1921, when we were entitled to re-enter, and (8) if the lease was MOKERCHER

assigned to the Brown Garage Limited, the Brown Garage Lim-
ited was bankrupt prior to the 25th of June, 1921. We did
not know Erickson assigned to the Brown Garage. We entered
for non-payment of rent: see Parker v. Jones (1910), 2 K.B.
32 at p. 36; Walter v. Yalden (1902), 2 K.B. 304 at p. 310.
Our right of entry arose on the 5th of June, and we did nothing
to waive right of entry until June the 25th, when we re-entered.
We had a right to collect the rent on the 5th of June: see Price
v. Worwood (1859), 4 H. & N. 512.

Mayers, in reply, referred to Evans v. Wyatt (1880), 43
L.T. 176.

Cur. adv. vult.

6th June, 1922.

Macponarp, C.J.A.: I agree with the conclusion arrived at
by the learned trial judge, and therefore would dismiss the
appeal.

I think there was no waiver of the forfeiture for non-pay-
ment of rent. The rent fell due on the 20th of May, and there
could be no re-entry for 15 days thereafter. Therefore, the
landlord could have re-entered on the 5th of June. He did
not do so then. Omn the 14th of June he was requested to con-
sent to a transfer of the lease, and consented conditionally, i.e.,
he executed the assignment and delivered it upon the condition
that overdue rent should be paid. It was not to come into
force until this condition had been performed. The condition
was not performed, but it is argued by counsel for the appellant

Argument

MACDONALD,
C.J.A.
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that whether the assignment was delivered conditionally or not,
there was an election not to exercise the right of forfeiture.
With this submission I cannot agree.

Martrix, J.A. would dismiss the appeal.

Garvimer, J.A.: On the points argued before us, I think
the appeal must fail.

With regard to the surrender, the defendant had already
elected and gone into possession, thereby declaring a forfeiture
under the lease, and the surrender, although on the same day,
was at a later hour. Possession was not taken by reason of it,
and it was a voluntary suggestion and act, not required or called
for by the defendant, and once having taken possession and for-
feited his lease, his election was made and could not be altered
by the acceptance of a voluntary surrender under which posses-
sion was not taken.

With regard to the assignment, in my opinion, that never got
beyond being an eserow. Tt is true that if the proposed
arrangement had gone through by acceptance and payment of
rent due, and the substituting of a new tenant, it might have
been satisfactory to McKercher, but this mever got beyond
the stage of an executory agreement as I understand the evi-
dence.

McPuarrrres, J.A.: This case involves the consideration of
rival statements of fact and the application of the law thereto,
but in the main the findings of fact determine the appeal.

The learned trial judge, without hesitaney, found the fact to
be that rent was overdue under the lease for 15 days and more,
and that there was the right of re-entry upon this ground alone.
Then as to the assignment of the term, the finding is that that
was prior to the entry, not subsequent thereto, and this was fol-
lowed by bankruptey and the surrender of the lease.

Upon these findings of fact the action for damages would be
rightly dismissed, and such was the decision of the learned trial
judge, save that judgment went in favour of the plaintiff for
the value of certain lubricating oil and other goods of the
plaintiff wrongly converted by the defendant.
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The learned counsel for the appellant contended strongly that
although 1t was true that there was no privity of contract as to
the demised terms between the respondent and the appellant,
yet, that the appellant was entitled to be in possession of, or
upon, the premises by reason of the leave and licence, if nothing
more, of Erickson, the lessee by assignment of the term, but
this is not, with deference, a tenable proposition, as Erickson
had no right, under the assignment of the term consented to by
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the respondent, to further assign or sub-let. The appellant was g,z.0wxers

really a trespasser under the circumstances, therefore Parker v.
Jones (1910), 79 L.J., K.B. 921 is not helpful to the appel-
lant, but on the other hand, as submitted by the learned counsel
for the respondent, is an authority in his favour (also see
Walter v. Yalden (1902), 2 K.B. 304 at p. 310).

T cannot come to the conclusion that between the 4th of June
and the 25th of June, the date of re-entry, the respondent (the
lessor) did anything that amounted to a waiver of the for-
feiture of the term. The re-entry was for non-payment of rent;
there was no knowledge that there had been any assignment of
the term. Note the language of Darling, J. in Parker v. Jones,
supra, at p. 923

“But here it is said that the lessor did not know of the sub-letting, and
that, as there can be no waiver without knowledge of the facts, the landlord
could not be said to have waived his right to evict the plaintiff. If the
question had arisen between the lessor and the plaintiff, it may be that that

contention would have been right and that the lessor might have treated
the plaintiff as a trespasser ”

Then there is the rather mxupemble objection that waiver
was not pleaded, but it is contended that the question was con-
sidered and was debated in the course of the trial. In any case,
in my opinion, waiver could not, upon the facts, be sustained.
The case is not one in which the Court should grant relief
against forfeiture (see Hamilton v. Killick (1920), 28 B.C.
118).

T would dismiss the appeal.

Appeal dismissed.

Solicitor for appellant: Win. Warner.
Solicitors for respondent: Bourne, McDonald & DesBrisay.

L nnu D

MchERCHER

MCPHILLIPS,
J.A.
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THE GRANBY CONSOLIDATED MINING, SMELTING
& POWER COMPANY LIMITED v. ATTORNEY-
GENERAL FOR BRITISH COLUMBIA.

Tazation—Provincial—Income—Omission to assess in 1917 and 1918—
Supplementary roll for current year in 1921—Discount under section
10 of Taxation Act—R.8.B.C. 1911, Cap. 222, Secs. 10 and 103—B.C.
Stats. 1921, Cap. 63, Sec. 29.

The term “the current year’s roll” in section 103 of the Taxation Aect
refers to the roll that has been completed by the assessor and finally
transmitted to the surveyor of taxes under section 98 of said Act. A
supplementary roll therefore made in 1921 is supplementary to the roll
then in existence and complete which is the roll of 1920,

[Reversed by the Judicial Committee of the Privy Couneil.]

APPEAL by the Attorney-General for British Columbia from
the decision of Muremy, J. of the 2nd of December, 1921, in
an action for a declaration as to the rights and liabilities of the
plaintiff Company under the Taxation Act. The Province
claims that after the final revision of the assessment roll before
the 31st of December, 1920, it was discovered that the plaintiff
Company had escaped taxation on its income for the years 1917
and 1918, and the Provincial assessor, pursuant to the provi-
sions of section 103 of the Taxation Act assessed and taxed the
plaintiff Company on the 12th of July, 1921, for the amount
so omitted upon a supplementary roll for the then current year,
such taxes amounting to $324,303.99 for the year 1917 and
$106,937.52 for 1918. The plaintiff Company claims that the
said taxes were not due and payable until the 2nd of January,
1922, and were not in arrears until the 31st of December, 1922,
and that by paying the taxes on or before the 30th of June,
1922, they were entitled to deduct therefrom 10 per cent., pur-
suant to section 10 of the Taxation Act, and that section 29 of
the 1921 amendment to said Act entitles the Company to said
deduction.  On the trial the plaintiff obtained judgment.

The appeal was argued at Vancouver on the 27th of March,
1922, before Marriny, Garriaer, McPnrmirirs and Eserrs,

JJ.A.
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Carter, for appellant: The question is whether there is the COURTOF
. . . APPEAL
right to deduct 10 per cent. discount under section 10 of the
Act. We say the right to deduect the 10 per cent. expired the 1922
81st of December, 1921. The question is when the roll became June6.
effective.

GRANBY
Mayers, for respondent: If his argument is correct, in order Cgﬁg?'
to save the discount we have to pay before we know what our Mixixe, &c.,
tax is. We are entitled to proper notice, and if not satisfied o
with the Court of Revision we are entitled to go to the Court of G‘gg‘;ﬁ’?&‘
Appeal, and should have the necessary time for doing so. In Brrrism
each year the roll is taken of the previous year. The assess- Cormasia
ment roll was for 1921. We are not in default until the 31st Argument
of December, 1922,

Carter, in reply.
Cur. adv. vult.

6th June, 1922.

Martiy, J.A.: This case turns upon the meaning of the
expression ‘“the current year’s roll” in section 103 of chapter
222, R.S.B.C. 1911, and after a very careful consideration of
all the sections of the Act, I can only reach the conclusion that
by it is meant the roll which was “completed” by the assessor
under section 81 and “finally revised” by the Court of Revision
“on or before the twenty-first day of December” (as the time
then was) under section 93, and “certified” under section 97,
and “transmitted” to the surveyor of taxes before February
15th, under section 98. If so, then the “supplementary roll” MarTIN, 5.4,
authorized under section 103, while it may be made, as here,
on July 12th following, yet it is not attached, so to speak, to
the new roll then under preparation as directed by section 34
et seq., but to the current year’s roll “after the final revision”
thereof, which can only relate to the said certified and trans-
mitted roll. As applied to the case at bar, this construction
means that the supplementary roll of July 12th, 1921, in
question, is a “supplement” to the roll then in existence, which
is that for 1920. The difficulty has arisen from some
ambiguity of expression in the pleadings, and probably in the
argument below, as here, which led the learned judge to say
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mistakenly, with all respect, that “it is admitted in the plead-
ings that this is a supplementary voll for 1921.” It appears,
however, after the very careful consideration we have given it,
to be in truth a supplementary roll made in 1921 for 1920.

It follows that the appeal should be allowed.

Garvriner, J.A.: I would allow the appeal.

The learned trial judge has held that the plaintiff fell within
the provisions of section 29 of Cap. 48, B.C. Stats. 1921. This,
it was admitted in argument before us was erroneous. The

learned judge further says in his oral reasons:

“It is admitted in the pleadings that this is a supplementary roll for
1921, and I do not think it could be anything else.”

In the plaintiff’s statement of claim it is put thusly:

“The Provincial assessor of the Province of British Columbia in respect
of the year 1918 has on the 12th day of July, 1921, assessed the plaintiff
Company upon its income for the year 1918, ete.

This also applies to the 1917 taxes.

In the statement of defence, the defendant states that the
imcome taxation for 1917 and 1918 was omitted, and that in
pursuance of section 103 of the Taxation Aet, R.S.B.C. 1911,
Cap. 222, the Provincial assessor assessed and taxed the
plaintiff Company for the amount so omitted on the 12th of
July, 1921, upon a supplementary roll “for the then current
year.”  The point to determine is: Of what roll was this sup-
plementary roll of July 12th, 1921, a part? The plaintiff
claims that it was the roll of 1921, upon which taxes would,
under the Aet, be due on January 2nd, 1922, and would not be
delinquent until the 31st of December, 1922, and that if paid
on or before June 30th, 1922, they are entitled to 10 per cent.
discount.

The defendant, on the other hand, savs this supplementary
roll on which plaintiff was placed, is part of the voll of 1920,
finally revised in December, 1920, upon which the taxes were
due on the 2nd of Janunary, 1921, delingquent on the 31st of
December, 1921, and discount could only be allowed if paid
by June 30th, 1921.

There 1s no dispute as to the awmount or that plaintiff is
properly on the roll.  The question is, what voll 15 1it?  Upon
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the assessment roll of 1920, as finally revised, the taxes become C:I"J:;s?
due and payable in 1921. That was the only roll in existence =~ —
on July 12th, 1921, to which a supplementary roll could attach. 1922
The roll to be prepared in 1921 and to be finally revised in
December, 1921, and under which taxes would become due and Graxsy
payable in 1922, was not in existence at the time the supple- CONSor™
mentary roll was prepared. It seems to me clear that it was MINIS'(;L&C.,
not designed that this roll would be supplementary to a roll not 0.
then in existence. If it was intended to apply to the voll to be G‘;‘fTE(;ilEFf)B
prepared and revised in 1921, the taxation would have been C%IzIQf\I[SB};A
made a part of that roll in its preparation and revision, and not )
supplementary to it. The use of the words “for the then cur-

rent year” in the pleadings is somewhat misleading, but the roll earLiues,
compiled in 1920 and upon which taxes were to be paid during T
the current year 1921, ¢.e., current year in connection with the

supplementary voll, is, I think, what is intended.

June 6.

McPamrres, J.A.: The operative part of the order for judg-
ment appealed from by the Attorney-General reads as follows,

and is explanatory of the subject-matter:

“That the income taxes of the Province of British Columbia assessed and
taxed against the plaintiff on the 12th day of July, 1921, in respect of the
yvears 1917 and 1918, on a supplementary roll for the year 1921 at the sum
of four hundred and thirty-seven thousand three hundred and fifty-three
dollars and two cents ($437,353.02); and in respect of the year 1918, at
the sum of one hundred and ninety-five thousand eight hundred and three
dollars and eighty cents ($195,803.80), are not due and payable until the
2nd day of January, 1922; and shall not be deemed to be delinquent until
the 31st day of December, 1922; and the plaintiff shall be entitled to the
discount of ten per cent. (10 per cent.) on said sums of four hundred and
thirty-seven thousand three hundred and fifty-three dollars and two cents
($437.353.02), and one hundred and ninety-five thousand eight hundred
and three dollars and eighty cents ($195,803.80), provided by section 10
of Chapter 222 of the Revised Statutes of British Columbia, 1911, up to
and including the 30th day of June, 1922, upon paying on or before such
date the said sum of four hundred and thirty-seven thousand three hundred
and fifty-three dollars and two cents ($437,353.02), less the sum of one
hundred and thirteen thousand and forty-nine dollars and three cents
($113,049.03), already paid in respect of mineral tax for the year 1017;
and also upon paying the said sum of one hundred and ninety-five thousand
eight hundred and three dollars and eighty cents ($195,803.80), less the
sunt - of eighty-eight-thousand -eight hundred -and  sixty-six dollars.and
twenty-eight cents ($88,866.28), already paid in respect of mineral tax
for the year 1918.”

MCPHILLIPS,
J.A.
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It would appear that there was default upon the part of the
officials of the Government to make the assessment under review,
and that point is admitted and it is not a matter of contestation
at all as to the assessment made or the quantum thereof, the
whole matter in dispute is when can it be said the taxes as levied
became due and payable? If the taxes were not due and pay-
able until the 2nd of January, 1922, and will not be in arrears
until the 31st of December, 1922, which is the contention of the
respondent and given effect to by Mr. Justice MurpHY, in the
order for judgment above set forth, there is the right in the
respondent to pay the taxes on or before the 80th of June, 1922,
with the further right to have allowed to it the discount at 10
per cent. as provided by section 10 of the Taxation Aet, Cap.
92922, R.S.B.C. 1911.

The whole difficulty arises from the mistake made by the
officers of the Crown in not assessing the respondent as it should
have been assessed, and in the result the respondent has escaped
taxation on its income for the years 1917 and 1918, and upon
this being discovered, the Provincial assessor, pursuant to the
provisions of section 103 of the Taxation Aect, upon a supple-
mentary roll for 1920 in 1921 assessed and taxed the respondent
for the taxes omitted, being the taxable income of the respondent
for the years 1917 and 1918, of which assessment it would
appear due notice was given to the respondent, i.e., there were
amended assessments made for 1919 and 1920.

Section 103 of the Taxation Act reads as follows:

“103. If, after the final revision of the current year’s roll, the Assessor
should discover that any person has escaped taxation (other than upon
land), for which such person would have been liable had he been assessed
and taxed, he shall, upon a supplementary roll for the current year, assess
and tax such person for the amounts omitted, according to the information
then had and obtained, but for a period limited to ten years preceding the
date of such supplementary roll; and due notice of such assessment shall
be given to such person, who shall have the right to appeal to the special
Court of Revision at its next or some subsequent meeting after said notice
of assessment has been given, and such appeal shall be lodged with the
Assessor within fourteen days after the date of the notice of assessment.
Before making such assessment, the Assessor shall have the right to
examine the taxpayer on oath or otherwise, and to demand and obtain pro-
duction of the taxpayer’s books, papers, and accounts, and to examine the
same. If after such examination it is proved that the taxpayer has wilfully
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evaded just taxation, or withheld correct information for the due assess- COURT OF
ment for which he would have been liable during any portion of the said APFEAL
period, the taxpayer shall be liable in the penalties mentioned in sections igz';

30, 31 and 32 of this Act; but if the omission has been caused unintention-

ally by the taxpayer, he shall be liable for the correct taxes only, and he June®6.
shall have no right to claim that all the taxes for which he had been =

assessed had been paid in full by any official receipts which he may produce, GRANBY

. . . . . ConsoL1-

if the omitted amounts, or any balance thereof, are not included therein.” DATED
The contention of the Crown is that the discount as contended MINIgg, &c.,

for by the respondent is not allowable, the taxes not having been v

paid before the 30th of June, 1921, or before the extended G‘;?E(;i?;&
period allowed in the amended assessment, viz., before the 20th Oﬁiglgi
of July, 1921 (sections 10, 104, 105, Cap. 222, R.S.B.C. 1911).

It was stated by counsel at this bar and agreed to by counsel
for both sides, that the governing and controlling statute in this
appeal is the Taxation Act, as contained in the Revised Statutes
of British Columbia, 1911, Cap. 222. The section which deals

with delinquent taxes is section 211, which reads as follows:

“211. All taxes on real property, personal property, and income which
became due on the second day of January in each year, remaining unpaid
on the following thirty-first day of December, shall be deemed to be delin-
quent on the said thirty-first day of December.”

It is to be observed that section 108 which provides for the
supplementary assessment for other than land, gives the right
of appeal from any supplementary assessment but halts at any
other provisions, save that if upon an examination there was
wilful evasion or withholding of information the penalties MCPI;IiLH’S,
mentioned in sections 30, 31 and 32 may be imposed, but if the o
omission be unintentional then the taxpayer shall be liable for
the correct taxes only with no right, though, to claim payment
in full by any official receipts if the omitted amounts or any
balance thereof, are not included therein.

Giving careful consideration to section 103, and reading
sections 30, 31 and 32, and there is, in my opinion, clear inter-
pretation of the intention of the Legislature, and that is, that
the supplementary assessment is deemed to be in the like situa-
tion to an assessment of the year before, ¢.e., in the present case
the supplementary assessment was supplementary to the roll of
1920, not supplementary to the roll of 1921 (sections 104 and
105).

Although the right is given of appeal from the supplementary .
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assessment, that 1s a concession made, and cannot be held to
operate to any further extent. It is plain that what the Legis-
lature is providing for, is the addition to the roll upon which
the assessment should have been made and as we have it in the
appeal book before us, the notices of assessment as given to the
respondent, read respectively, “Amended Assessment for 19197
—“Amended Assessment for 1920.” I therefore, with great
respect, cannot agree with the determination arrived at by the
learned trial judge, that the assessment in question “is a supple-
mentary roll for 1921,” and it was not argued at this bar that
there was any binding admission to that effect upon the plead-
ings; as a matter of fact, there would be an assessment of the
respondent for income tax for 1921 upon the roll of 1921, quite
independent of the supplementary assessment which is for 1920.
The assessment in question here relates to the roll of 1920, that
1s, the respondent having escaped taxation and that being dis-
covered is put down and assessed by way of supplementary
assessment, that assessment to have relation to and be supple-
mentary to the roll of 1920, not 1921, and that as a matter of
procedure it is dome in 1921 cannot alter its effect, it is an
addition to the roll of 1920.

It is to be noted that under section 10 the discount “shall
apply only to the taxes of the then current vear, and not to

7 If the contention of the respondent is to have force—

arrears.’
then these taxes added by the supplementary assessnient to the
roll of 1920, being really taxes for the years 1917 and 1918,
shall equally with the taxes assessed upon the roll of 1921, be
allowed the discount. This is a highly unreasonable contention
and is against the plain reading of the section, which is, “apply
only to the taxes of the then current vear.”

The taxes of 1917 and 1918, being the subject-matter of the
supplementary assessment caunot be said to be “‘taxes of the
then eurrent vear,” and subject to a discount of 10 per cent.
up to and including the 30th of June, 1922. Tt is indeed
guestionable whether the discount could be said to be allowable
in the year 1921. However, the Crown by notice offered to
accept the taxes subject to the discount in respect of the supple-
mentary assessments if paid before the 20th of July, 1921.
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The Crown apparently did not consider it a case of wilful C:;J;?JA(;F

evasion of taxation, and the supplementary assessment being — ——
made the notice of assessment issued with the discount allowed — 1922
and deducted from the taxes, viz., reductions of $43,735.30 and June6.

$19,580.38 respectively, from the taxes of the year 1917 and gpuxny

1918. CoNSOLI-
. . . ) DATED
It was pressed strongly at this bar that it was highly Mrxive, &c.,
inequitable that with the right to appeal from the assessment C;,O

that nevertheless to get the discount payment would have to ATTOBNEY-
: (FENERAL FOR

precede the appeal to the Court of Revision, and this was urged Brrrisw
as giving some aid in arriving at the intention of the Legis- COLUMBIA
lature, but as to this, it would only be a matter of adjustment
of accounts with the Crown and no risk would attach to payment
made before the determination of the Court of Revision if an
appeal were taken. (Somewhat analogous statute law is to be
found in the Income Tax Act, 1918 (8 & 9 Geo. V., c. 40),
Imperial, sections 146 to 159-—mnote section 149 (1) (d) as to
refund, and section 159 dealing with discount). In the present
case, evidently there was no appeal as against the assessment
and the amount of the taxes have not been disputed. It would ycpmirrres,
seem to me that the contention of the Crown is most consonant 7
with convenience, reason and justice, and is in no way in
antagonism with the language of the statute or against legal
principles, whilst with deference, the contention on the part of
the respondent would seem to partake of absurdity. (See
William Cory & Son v. William France, Fenwick & Co. (1910),
80 L.J., K.B. 241 at p. 346; also, see per Lord Halsbury,
Cooke v. Charles A. Vogeler Company (1901), A.C. 107, and
Maxwell on the Interpretation of Statutes, 6th Ed., 339).

I would allow the appeal.

Esrrrs, J.A. would allow the appeal. EBERTS, J.A.
Appeal allowed.

Solicitor for appellant: J. W. Dixie.
Solicitors for respondent: Mayers, Stockton & Smith.
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GROSS v. WRIGHT, WRIGHT ESTATES LIMITED,
AND BRIER.

Party-wall—A greement—Equal amount of wall to be on each side—Wall
narrowed on builder’s side—Breach—Remedy.

An agreement between plaintiff and defendant provided for the construction
by the defendant of a party-wall two feet in thickness and that an equal
proportion shall be on each side of the line dividing their lots. The
basement and first story were properly ¢onstructed, but the second
story was narrowed by four inches on the defendant’s side and the
third story by a further four inches, the wall on the plaintiff’s side
being kept perpendicular to the top. The wall formed one of the sides
of the defendant’s building. The plaintifi discovering the improper
construction in the wall twelve years after it was built brought action
for a mandatory injunction to compel] the defendant to pull down that
portion of the wall not erected in compliance with the agreement and
for specific performance thereof. An injunction was granted on the
trial.

Held, on appeal, reversing the decision of CLEMENT, J. (McPuivLies, J.A.
dissenting), that there was no trespass but a breach of the agreement,
the proper remedy being for damages the measure of which was the
value of the space of which the plaintiff was deprived by the middle
line not coinciding throughout with the boundary line between the lots.

[Reversed by Supreme Court of Canada.]

APPEAL by defendants from the decision of CremExnT, J.
of the 21st of October, 1921, in an action for damages for the
unlawful erection of a party-wall, for an injunction and specific
performance in respect of the said wall. The plaintiff and
defendant Wright owned adjoining lots and by agreement in
writing of the 31st of January, 1908, Wright was given the
liberty to erect a party-wall between the lots so that the centre
line thereof should coincide with the boundary line between
the two lots. The wall (four stories high) was properly erected
two feet thick with one foot each side of the centre line for the
basement and the first story, but the wall was narrowed four
inches for the second story and a further four inches for the
third story all of which was taken off the defendant’s side, there
being a straight wall up the four stories on the plaintiff’s side.
The defendant constructed a building on his lot of which the
wall formed part. The defendant Wright transferred his lot
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to Wright Estates Limited in 1917 and the defendant Brier
became a mortgagee in 1918. The defendants other than
Wright did not know of the improper construction of the wall
until 1920.

Arnold, for plaintiff.
J. 8. MacKay, for defendants.

21st October, 1921.

CremENT, J.: The defendant Wright was given liberty by the
party-wall agreement of 1908 to enter upon plaintiff’s lot 11 for
the purpose of building the party-wall as provided for but not
otherwise or for any other purpose. From the top of the first
story the defendant Wright departed from the contract and, in
my opinion, at once became a trespasser upon lot 11, occupying
without leave 12 inches of that lot, admittedly the plaintiff’s
property. I know of no principle under which this Court can
say to the plaintiff you must let the defendants have that 12
inch eolumn of air from the first story up to the present height
of the wall, and this Court will decree compensation. The
only remedy for a violation of right as I read Stollmeyer v.
Petroleum Development Co. (1918), 87 L.J., P.C. 83, is the
grant of an injunction. No damage, it is true, has been suffered
to date and possibly no damage will ever be suffered. At
present, at all events, plaintiff has no intention of further
heightening his building on lot 11. But for the trespass, I
should allow nominal damages, say 30 cents. He is also entitled
to his costs. I regret this. The evidence seems to shew that
for all purposes, having in view the locality, the wall as it now
exists, is of sufficient strength to carry any structure the plaintiff
is ever likely to put upon his lot 11; so that it looks very much
as if defendants are to be put to considerable expense without
any corresponding benefit to plaintiff. But the defendant Wright
has only himself, or his architect, to blame for the muddle.
Curiously enough there is nothing in the agreement of 1908 to
justify any lessening of the thickness of the wall as it goes
skyward. The sketch plan attached to the agreement is a

ground plan only and, in any case, it cannot weaken the force
of the words “two feet or more in thickness” in the written
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agreement. But, there being no time limit set by the agree-
ment, it is not too late for the defendant Wright to retrace his
steps and put himself right, and following the case in the Privy
Council, T think defendants should be allowed two years within
which to make the wall to conform to the agreement and the
imjunction to that effect should not be enforced meanwhile.
There is no need that I can see for any undertaking as to
damages to be suffered by plaintiff meanwhile. Liberty to
apply.

From this decision the defendants appealed. The appeal
was argued at Vancouver on the 31st of March and the
Srd of April, 1922, before Macvoxarn, C.J.A., Garriner,
McPuirvips, and Enerrs, JJ.A.

A H. MaeNeil, K.C., for appellants: The wall was 120 feet
extending from Hastings Street to the lane at the back. They
agreed to a two-foot thickness and this was only maintained
for the first floor. As long as only one party uses it, it is not
a party wall: see Wesfon v. Arnold (1873), 8 Chy. App. 1084;
Drury v. Army and Navy Awvxiliary Co-operative Supply
(1896), 2 Q.B. 271 at p. 277.  The wall is just as strong and
safe as if the space were filled in. Ie is in no sense a trespasser:
see Knight v. Pursell (1879), 11 Ch. D. 412 at pp. 414-5;
Adains v. Marylebone Borough Couneid (1907), 2 K.B. 822 at
p- 839. On the question of the contract see H. Dakin & Co.,
Limited v. Lee (1916), 1 K.B. 566. The plaintiff has used
the wall for 11 years. There is provision for arbitration and
there is no cause of action until an arbitration is had.

J. A. MacInnes, for respondent: The plaintiff agreed to allow
the defendant build a party-wall. Tt was built wnder the terms
of the document. Defendant cannot now after so many vears go
behind the licence and say he did not build a party-wall. The
wall is not in compliance with the agreement and does not
occupy an equal space on each side of the line dividing the lots.

Clur. adv. vull.

Gth .June, 1922,
Macpoxarp, C.J.A.: The parties being the owners of adjoin-
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ing lots entered into an agreement for the erection of a party-
wall. It was agreed that Wright might build the wall two feet
or more in thickness, the half on each lot. He built a wall the
foundation and basement and first story of which were in
accordance with the agreement. e narrowed the second story
by four inches on his own side of the wall, and the third story
by a further four inches, keeping the wall on the outside, on
plaintiff’s side, perpendicular. The wall was erected several
years ago and forms one of the walls of the defendant’s building.
The agreement provided that “the middle line of which (the
wall) would coinecide with the said boundary line.” The plain-
tiff elaims to have recently discovered this departure from the
agreement and sued for a mandatory injunction to compel the
defendants to pull down that part of the wall not erected in
compliance with the agreement, also for specific performance
of the agreement and such other relief as the nature of the case
may require.

The learned judge held that there had been a trespass and
granted an injunction which he stayed for a period to enable
the defendants to make the wall conform to the agreement.

It is admitted by the plaintiff himself, that the wall as built
is a good and sufficient wall for the purpose for which it was
built, in other words, he has no complaint to make to it, except
that it was narrowed from the defendant’s side and not equally
from both sides. He admits that it was proper and in accord-
ance with practice to narrow the wall as it gained height, but
claims that it puts an undue burden upon his lot and deprives
him of space to which he was entitled.

The first question to be decided is as to whether or not there
was a trespass. In my opinion, there was not. - It was at most
a breach of the agreement. The agreement being one affecting
an interest in land could be ordered to be specifically performed,
but as that remedy is one which is discretionary with the Court,
it will not be ordered where great loss would be caused to one
party without a corresponding benefit to the other, and where
the breach of the agreement may be reasonably compensated for
by awarding damages. There is no evidence in the case upon
which we can decide what the damages arve. It appears to me

18
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that what the plaintiff is entitled to is the value of the space
of which he has been deprived, namely, four inches of the
second story, eight inches of the third, and I think, part of the
wall has been built slightly above the third story narrowed an
additional four inches which should be taken into account. The
value of such space is the measure of damages.

The case by which the learned judge felt himself bound
to give the relief granted, Stollmeyer v. Petroleum Development
Co. (1918), 87 L.J., P.C. 83, is one of nuisance not of contract,
and with deference, does not, in my opinion, conclude this case.
The other authorities to which we were referred on behalf of
the appellant